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Chapter 1

ORGANIZATION OF THE SESSION

1. The International Law Commission, established
in pursuance of General Assembly resolution 174 (II)
of 21 November 1947, and in accordince with its Statute
annexed thereto, as subsequently amended, held its fif-
teenth session at the European Office of the United
Nations, Geneva, irom 6 May to 12 Juiy 1963. The work
of the Commission during the session is described in
this report. Chapter II of the report contains twenty-
five articles on the invalidity and termination of treaties.
Chapter 111 concerns the question of extended partici-
pation in general multilateral treaties concluded under
the auspices of the League of Nations. Chapter IV re-
lates to progress of work on other subjects under study
by the Comumission. Chapter V deals with a number of
administrative and other questions.

A. Membership and attendance

2. The Commission consists of the following mem-
bers:

Mr. Roberto Aco (Italy)

Mr. Gilberto AMapo (Brazil)

Mr. Milan BArtoS (Yugoslavia)

Mr. Herbert W. Brigas ( United States of America)

Mr. Marcel Capieux (Canada)

Mr. Erik CastrEN (Finland)

Mr. Abdullah Er-Errax (United Arab Republic)

Mr. Taslim O. Er1as (Nigeria)

Mr. André Gros (France)

Mr. Eduardo JiMENEZ pE ArREcHAGA (Uruguay)

Mr. Victor Kanca (Cameroon)

Mr. Manfred Lacas (Poland)

Mr. Liv Chieh (China)

Mr. Antonio b Luna (Spain)

Mr. Luis PapiLra NEervo ( Mexico)

Mr. Radhabinod Par (India)

Mr. Angel M. Parepes (Ecuador)

Mr. Osep Prssou (Dahomey)

Mr. Shabtai RoseNNE (Israel)

Mr. Abdul Hakim Tasigst (Afghanistan)

Mr. Senjin Tsurucka (Japan)

Mr. Grigory I. Tunkin (Union of Soviet
Socialist Republics)

Mr. Alfred VERDROSS (Austria)

Sir Humphrey Warpock (United Kingdom of
Great Britain and Northern Ireland)

Mr. Mustafa Kamil Yasseen (Iraq)

3. All the members, with the exception of Mr. Victor
Kanga, attended the session of the Commission.

B. Officers

4. At its 673rd meeting, held on 6 May 1963, the
Commission elected the following officers:

Chairman: Mr. Eduardo Jiménez de Aréchaga

First Vice-Chairman: Mr. Milan Barto§

Second Vice-Chairman: Mr. Senjin T'surucka

Rapportenr: Sir Humphrey Waldock

5. At its 677th meeting, held on 10 May 1963, the
Commission appointed a drafting Committee under the
chairmanship of the first Vice-Chairman of the Com-
mission. The composition of the Committee was as fol-
lows: Mr. Milan Barto$, Chairman, Mr. Roberto Ago,
Mr. Herbert W. Briggs, Mr. Abdullah El-Erian, Mr.
André Gros, Mr. Lws Padilla Nervo, Mr, Shabtai
Rosenne, Mr. Grigory Tunkin, Sir Humphrey Waldock.
The drafting Committee held twelve meetings during
the session.

6. The Legal Counsel, Mr. Constantin Stavropoulos,
was present at the 710th meeting, held on 28 June 1963.
Mr. Yuen-li Liang, Director of the Codification Division
of the Office of Legal Affairs, represented the Secretary-
General and acted as Secretary to the Commission.

C. Agenda

7. The Commission adopted an agenda for the fif-
teenth session consisting of the following items:

P

i. Law of treaties.

2. Question of extended participation in general
multilateral treaties concluded under the auspices
of the League of Nations (General Assembly
resolution 1766 (XVII)).

3. State responsibility: report of the Sub-
Committee.
4. Succession of States and Governments: report

of the Sub-Committee.
Special missions.

Relations between States and inter-governmental
organizations.

Co-operation with other bodies.
Date and place of the sixteenth session.
Other business.

WoN D

8. In the course of the session, the Commission held
forty-nine meetings. It considered all the items of its
agenda.



Chapter I

LAW OF TREATIES

A. Imtroduction
SunMMmARY oF THE CoOMMISSION’S PROCEEDINGS

9. At its fourteenth session the Commission provi-
sionally adopted part I of its draft articles on the law of
treaties, consisting of twenty-nine articles on the con-
clusion, entry into force and registration of treaties. At
the same time the Commission decided, in accordance
with articles 16 and 21 of its Statute, to transmit this
draft, through the Secretary-General, to Governments
for their observations. The Commission further decided
to continue its study of the law of treaties at its next
session, to give the topic priority and to take up at that
session the questions of the validity and duration of
treaties.

10. Both the “validity” and the “dur ion” of treaties
have been the subject of reports by previous Special
Rapporteurs. “Validity” was dealt with by Sir Hersch
Lauterpacht in articles 10-16 of his first report on the
law of treaties® and in his revision of article 16 in his
second report?, and by Sir Gerald Fitzmaurice in his
third report.? “Duration” was not covered by Sir Hersch
Lauterpacht in either of his two reports, but was dealt
with at length in Sir Gerald Fitzmaurice’s second report.*
Owing to the pressure of other work, none of these
reports had been examined by the Commission ; but the
Commission has naturally given them full consideration.

11. At the present session of the Commission, the
Special Rapporteur submitted a report (A/CN.4/156
and Add.1-3) on the essential validity, duration and
termination of treaties. The Commission also had be-
fore it a memorandum prepared by the Secretariat con-
taining the provisions of the resolutions of the General
Assembly concerning the law of treaties (A/CN.4/154).
It considered the report of the Special Rapporteur at its
673rd-685th, 687th-711th, 714th, 716th-718th and 720th
meetings and adopted a provisional draft of articles upon
the topics mentioned, which is reproduced in the present
chapter together with commentaries upon the articles.
In studying these topics the Commission came to the
conclusion that it was more convenient to formulate the
articles upon the “essential validity” of treaties in terms
of the varicus grounds upon which treaties may be af-
fected with invalidity and the articles on “duration and
termination” in terms of the various grounds upon which
the termination of a treaty may be brought about. Ac-
cordingly, the Commission decided to change the title
of this part of its work on the law of treaties to the
“Invalidity and Termination of Treaties” ; this is, there-
fore, the title given to the draft articles reproduced in the
present chapter.

1 YVearbook of the International Law Commission, 1953, vcl.
II, pp. 137-159. .

2 Yearbook of the International Law Commission, 1954, vol.
11, pp. 133-139. .

3 Yearbook of the International Law Commission, 1958, vol.
II, pp. 20-46. .

4 Yearbook of the International Law Commission, 1957, vol.
11, pp. 16-70.

12. As stated in paragraph 18 of its repert for 1962,°
the Commission’s plan is to prepare a draft of a further
grouo of articles at its session in 1964 covering the
application and effects of treaties. After all its three
drafts on the law of treaties have been completed, the
Commission will consider whether they should be amal-
gamated to form a single draft convention or whether
the codification of the law of treaties should take the
form of a series of related conventions. In accordance
with its decision at its previous session, the Commission
has provisionally prepared the present draft in the form
of a second self-contained group of articles closely re-
lated to the articles in part I which have already been
transmitted to Governments for their observations. The
present draft has therefore been designated “The Law
of Treaties—Part I1.” At the same time the Commission
decided, without thereby prejudging in any way its deci-
sion concerning the form in which its work on the law of
treaties should ultimately be presented, that it would be
more convenient not to number the present group of
articles in a new series, but to number them consecutively
after the last article of the previous diaft. Accordingly,
the first article of the present group is numbered 30.

13. In accordance with articles 16 and 21 of its
Statute, the Commission decided to transmit its draft
concerning the invalidity and termination of treaties,
through the Secretary-General, to Governments for their
observations.

THE SCOPE OF THE PRESENT GROUP OF DRAFT AKTICLES

14. The present group of draft articles covers the
broad topics of the invalidity and termination of treaties,
while the topic of the suspension of the cperation of
treaties has been dealt with in close association with
that of termination. The draft articles do not, however,
contain any provisions concerning the effect of the out-
break of hostilities upon treaties, although this topic
raises problems both of the termination of treaties and
of the suspension of their operation. The Commission
considered that the study of this topic would inevitably
involve a consideration of the effect of the provisions of
the Charter concerning the threat or use of force upon
the legality of the recourse to the particular hostilities
in question; and it did not feel that this question could
conveniently be dealt with in the context of its present
work upon the law of treaties. Another question not
dealt with in these draft articles is the effect of the
extinction of the international personality of a State
upon the termination of treaties. The Commission, as
further explained in paragraph 3 of its commentary to
article 43, did not think that any useful provisions could
be formulated on this question without taking into ac-
count the problem of the succession of States to treaty
rights and obligations. Having regard to its decision to
undertake a separate study of the topic of succession of

5 Oﬁicit—z—l—Records of the General Assembly, Seventeenth Ses-
sion, Supplement No. ¢ (A/5209 and Corr.1).



States and Governments and to deal with succession in
the matter of treaties in connexion with that topic, the
Commission excluded for the time being the question of
the extinction of the international personality of a State
altogether from the draft articles regarding the termina-
tion of treaties. It decided to review this question at a
later session when its work on the succession of States
was further advanced.

15. In discussing the invalidity of treaties, the Com-
mission considered the case of a treaty the provisions of
which conflict with those of a prior treaty; and in dis-
cussing the termination of treaties it considered the
analogous case of the implied termination of a treaty by
reasont of entering into another treaty the provisicns of
which are incompatible with those of the earlier treaty.
Some members I the Commissicn considered that in
both instances these cases raised questions of the inter-
pretation and of the priority of the application of treaties,
rather than of validity or termination. Other members
expressed doubts as to whether these cases could be con-
sidered as exclusively questions of interpretation and
application. The Commission decided to leave both these
cases aside for examinatirm at its next session when it
would have before it a further report from its Special
Rapporteur dealing with the application of treaties, and
to determine their ultimate place in the draft articles on
the law of treaties in the light of that examination.

16. The draft articles have provisionally been ar-
ranged in six sections covering: (i) a general provision,
(ii) invalidity of treaties, (iil) termination of treaties,
(iv) particular rules relating to the application of sec-
tions (ii) and (iii), (v) procedure, and (vi) legal con-
sequences of the nullity, termination or suspension of
the operation of a treaty. The definitions contained in
article 1 of part I are applicable also to part IT and it
was not found necessary to add any further definitions
for the purposes of this part. The articles formulated
by the Commission in this part, as in part I, coniain
elements of progressive development as well as of codi-
fication of the law.

17. The text of draft articles 30-54 and the commen-
taries as adopted by the Commission on the proposal of
the Special Rapporteur are reproduced below :

B. Draft articles on the law of treatizs

Part Il
INVALIDITY AND TERMINATION OF TREATIES
SECTION I: GENERAL PROVISION

Article 30

Presumption as to the validity, continuance in force
and operation of a treaty

Every treaty concluded and brought into force in
accordance with the provisions of part I shall be
considered as being in force and in operation with
regard to any State that has become a party to the
treaty, unless the nullity, termination or suspension
of the operation of the treaty or the withdrawal of
the particular party from the treaty results from
the application of the present articles.

Commentary

The substantive provisions of the present part of the
draft articles on the law of treaties relate exclusively to

cases where for one reason or another the treaty is to be
considered vitiated by nullity or terminated or its oper-
ation suspended. The Commission accordingly thought
it desirable to underline in a general provision at the
beginning of this part that any treaty concluded and
brought into force in accordance with the provisions of
the previous part is to be considered as being in force
and in operation, unless its nullity or termination or the
suspension of its operation resulis from the provisions
of the present part.

SECTION IT: INVALIDITY OF TREATIES
Article 31

Provisions of internal law regarding
competence to enter into treaties

When the consent of a State to be bound by a
treaty has been expressed by a representative con-
sidered under the provisions of article 4 to be fur-
nished with the necessary authority, the fact that a
provision of the internal law of the State regarding
competence to enter into ireaties has not been com-
plied with shall not invalidate the consent ex-
pressed by its representative, unless the violation
of its internal law was manifest. Except in the
latter case, a State may not withdraw the consent
expressed by its representative .nless the other
parties to the treaty so agree.

Commentary

(1) Constitutional limitations affecting the exercise
of the treaty-making power take various forms.® Some
constitutions seek to preclude the executive from entering
into treaties, or particular kinds of treaties, except with
the previous consent of a legislative organ ; some provide
that treaties shall not be effective as law within the State
unless “approved” or confirmed in some manner by a
legislative organ ; others contain fundamental laws which
are not susceptible of alteration except by a special pro-
cedure of constitutional amendment and which in that
way indirectly i:npose restrictions upon the power of
the executive to conclude treaties. Legally, a distinction
can be drawn under internal law between those types of
provision which place constitutional limits upon the
power of a Government to enter into treaties and those
which merely limit the power of a Government to enforce
a treaty within the State’s internal law without some
form of endorsement of the treaty by the legislature,
The former can be said to affect the actual power of the
executive to conclude a treaty, the latter merely the power
to implement a treaty when concluded. The question
which arises under this article is how far any of these
constitutional limitations may affect the validity under
international law of a consent to a treaty given by a State
agent ostensibly authorized to declare that consent ; and
on this question opinion has been divided.

(2) One group of writers” maintains that interna-
tional law leaves it to the internal law of each State to
determine the organs and procedures by which the will
of a State to be bound by a treaty shall be formed and
expressed; and that constitutional laws governing the

6 See United Nations Legislative Series, Laws and Practices
concerning the Conclusion of Treaties (ST/LEG/SER.B/3).

7E.g., P. Chailley, La nature juridique des traités interna-
Honaux selon le droit comtemporain, pp. 175 and 215; S. B.
Crandall, Treaties, their Making and Enforcement, pp. 13-14;
C. De Visscher, Bibliotheca Visseriana, vol, 2 (1924), p. 98.



formation and expression of a State’s consent to a treaty
have always to be taken into account in considering
whether an international act of signature, ratificaii~n,
acceptance, approval or accession is effective to bind the
State. On this view, internal laws limiting the power cf
State organs to enter into treaties are to be considered
part of international law so as to avoid, or at least render
voidable, any consent to a treaty given on the interna-
tional piane in disregard of a constitutional limitation;
the agent purporting to bind the State in breach of the
constitution is totally incompetent in international as
well as national law to express its consent to the treaty.
If this view were to be accepted, it would follow that
other States would not be entitled to rely on the authority
to commit the State ostensibly possessed by a Head of
Stete, Prime Minister, Foreign Minister, etc.,, under

‘e 4; they would have to satisfy themselves in each
« .+: that the provisions of the State’s constitution are
met infringed or take the risk of subsequently finding
the treatv void. The weakening of the security of treaties
which this doctrine entails is claimed by those wko advo-
cate it to be outweighed by the need to give the support
of international law to democratic principles in treaty-
making.

(3) In 1951 the Commission itself adopted an article
based upon this view.® Some members, however, were
strucgly critical of the thesis that constitutional limita-
tions are incorporated into international law, while the
Assistant Secretary-General for Legal Affairs expressed
misgivings as to the difficulties with which it might con-
front depositaries. During the discussion at that session
it was said that the Commission’s decision had been based
more on a belief that States would not accept any other
rule than on legal principles.

(4) A second group of writers,® while basing them-
selves on the incorporation of constitutional limitations
into international law, recognize that some qualification
of that doctrine is essential if it is not to undermine the
security of treaties. According to this group, good faith
requires that only notorious constitutional hmitations
with which other States can reasonably be expected to
acquaint themselves should be taken into account. On
this view, a State contesting the validity of a treaty on
constitutional grounds can only invoke those provisions
of the constitution which are notorious or could easily
have been ascertained by inquiry. Some writers in this
group further mezintain that a State which invokes the
provisions of its constitution to annul its signature, rati-
fication, etc., of a treaty, is liable to compensate the
other party which “relied in good faith and without any
fault of its own on the ostensible authority of the regular
constitutional organs of the State”.°

(5) A compromise solu.ion based upon the initial
hypothesis of the invalidity in international law of an

8 Article 2: “A treaty becomes binding in relation to a State
by signature, ratification, accession or any other means of ex-
pressing the will of the Siate, in accordance with its constitu-
tional law and practice through an organ competent for that
purpose.” (Yearbook of the International Law Commission,
1951, vol. 11, p. 73).

% B.g., McNair, Law of Treaties (1961), chapter 11T ; Paul De
Visscher, De la conclusion des traités tnternationauzx (1943),
p. 275; P. Guggenheim, Recueil des cours de I'Académie de droit
wnternational, vol. 74 (1949), p. 236; Sir Hersch Lauterpacht,
First Report on the Law of Treaties, Yearbook of the Interna-
tional Law Commussion, 1953, vol. 11, pp. 141-146,

10 Si: Hersch Lauterpacht, Yearbook of the International
Law Commission, 1953, vol. 11, p. 143 ; see also Lord McNair,
op. cit, p. 77; Research in liternational Law, Harvard Law
School, part I1I, Law of Treaties, art. 21.

unconstitutional signature, ratification, etc., of a treaty
presents certain difficulties. If a limitation laid down in
the internal law of a State is to be regarded as effective
in international law to curtail the anthority of a Head of
State or other State agent to declare the State’s consent
to a treaty, it is not clear upon what principle a “no-
torious” limitation is effective for that purpose but
“non-notorious” one is not. Under the State's internal
law both kinds of limitation are legally effective to curtail
the agent’s authority to enter into the treaty. Similarly,
if the internal limitation is effective in international law
to deprive the State agent of any authority to commit
the State, it does not seem that the State can be held
internationally responsible in damages in respect of its
agent’s unauthorized signature, ratification, etc., of the
treaty. If the initial signature, ratification, etc., of the
treaty is not imputable to the State by reason of the lack
of authority, all subsequent acts of the State agents with
respect to the same treaty would also logically seem not
to be imputable to the State.

(6) The piactical difficulties are even more formi-
dable, because in many cases it is quite impossible to make
a clear-cut distinction between notorious and non-no-
torious limitations. Admittedly, there now exist collec-
tions of the texts of State constitutions and the United
Nations has issued a volume of “Laws and Practices
concerning the Conclusion of Treaties” based on infor-
mation supplied by a considerable number of States.
Unfortunately, however, neither the texts of constitu-
tions nor the information made available by the United
Nations are by any means sufficient to enable foreign
States to appreciate with any degree of certainty whether
or not a particular treaty falls within a constitutional
provision. Some provisions are capable of subjective in-
terpretation, such as a requirement that “political”
“reaties or treaties of “special importance” should be
submitted to the legislature; some laws do not make it
clear on their face whether the limitation refers to the
power to conclude the treaty or to its effectiveness within
domestic law. But even when the provisions are ap-
parently uncomplicated and precise, the superficial clarity
and notoriety of the limitations may be quite deceptive.
In the majority of cases where the constitution itself
contains apparently strict and precise limitations, it has
nevertheless been found necessary to admit a wide {ree-
dom for the executive to conclude treaties in simplified
form without following the strict procedures prescribed
in internal law ; and this use of the treaty-making power
is reconciled with the letter of the law either by a process
of interpretation or by the development of political
understandings. Furthermore, the constituticnal practice
in regard to treaties in simplified form tends to be some-
what flexible, and the question whether or not to deal
with a particular treaty under the procedures laid down
in the constitution then becomes to some extent a matter
of the political judgement of the executive, whose deci-
sion may afterwards be challenged in the legislature or
in the courts. Accordingly, while it is certainly true that
in a number of cases it will be possible to say that a
particular provision is notorious and that a given treaty
falls within it, in many cases neither a foreign State nor
the national Government itself will be able to judge in
advance with any certainty whether, if contested, a given
treaty would be held under national law to fall within
an internal limitetion, or whether an international tri-
bunal would hold the internal provision to be one that is
“notorious” and “clear” for the purposes of international
law.



(7) A third group of writers' considers that inter-
national law leaves to each State the determination of
the organs and procedures by which its will to conclude
treaties is formed, and is itself concerned exclusively
with the external manifesiations of this will on the
international plane. According to this view, international
law determines the procedures and conditions under
which States express their consent to treaties on the
international plane; and it also regulates the conditions
under which the various categories of State organs and
agents will be recognized as competent to carry out such
procedures on behalf of their State. In consequence, if
an agent, competent under international law to commit
the State, expresses the consent of the State to a treaty
through one of the established procedures, the State is
held bound by the treaty in international law. Under this
view, failure to comply with internal requirements may
entail the invalidity of the treaty as domestic law, and
may also render the agent liable to legal consequences

under domestic law; but it does not affect the validity -

of the treaty in international law so long as the agent
acted within the scope of his authority under interna-
tional law. Some of these writers!®* modify the stringency
of the rule in cases where the other State is actually
aware of the failure to comply with internal law or where
the lack of constitutional authority is so manifest that
the other Stat= must be deemed to have been aware of it.
This compromise solution, which takes as its starting
point the supremacy of the international rules concern-
ing the conclusion of treaties, does not present the same
logical difficulties as the compromise put forward hy
the other group. As the basic principle, according to the
third group, is that a State is entitled to assume the
regularity of what is done within the authority possessed
by an agent under international law, it is logical enough
that the State should not be able to do so when it knows,
or must 11 law be assumed tc know, that in the particular
case the authority does not exist.

(8) The decisions of international tribunals and State
practice, if they are not conclusive, appear to support a
solution based upon the position taken by the third group.
The international jurisprudence is admittedly not very
extensive, The Cleveland award®® (1888) and the George
Pinson case* (1928), although not involving actual de-
cisions on the point, contain observations favouring the
relevance of constitutional provisions to the international
validity of treaties. On the other hand, the Franco-Swiss
Custom case'® (1912) and the Rio Martin case® (1924)
contain definite decisions by arbitrators declining to take
account of alleged breaches of constitutional limitations
when upholding the validity respectively of a protocol
and an exchange of notes, while the Metzger case!” con-

11 Eo An21lott1 Cours de droit international (translation
Gidel), vol 1 1929) pp. 366-367 ; Sir Gerald Fitzmaurice, Brit-
ish Yearbook of International Law vol. 15 (1934), pp. 120- 137;
Blix, Treatv-Making Power (1960), chapter 24; and see
UNESCO, Survey of the Ways in which States interpret their
International Obligations (P. Guggenheim), pp.7-8.

12 J, Basdevant, for example, while holding that States must
in general be able to rely on the ostensible authority of a State
agent and to disregard constitutional limitations upon his au-
thority, considered that this should not be so in the case of a
“Violation manifeste de la constitution d'un Etat”; Recueil des
cours de U'Académie de droit international, vol. XV (1926), p.
581; see also UNESCO, Survey of the Ways in which States
interpret their International Obligarions, p. 8.

13 Moore, Iniernaiional Arbitrations, vol. 2, p. 1946.

14 United Nations Reports of International Arbitral Awards,
vol. V, p. 327.

15 Jbid., vol. X1, p. 411,

16 Jbid., vol. 11, p. 724.

17 Foreign Relations of the United States (1901), p. 262,

tains an observation in the same sense. Furthermore,
pronouncements in the Eastern Greenland'® and Free
Zones®® cases, while not directly in point, seem to indicate
that the International Court will not readily go behind
the ostensible authority under international law of a
State agent—a Foreign Minister and an Agent in inter-
national proceedings in the cases mentioned—to commit
his State,

(9) As to State practice, a substantial number of
diplomatic incidents has been closely examined in a re-
cent work.”® These incidents certainly contain examples
of claims that treaties were invalid on constitutional
grounds, but in none of them was that claim admitted by
the other party to the dispute. Moreover, in three in-
stances—the admission of Luxembourg to the League,
the Politis incident and the membership of Argentina—
the League of Nations seems to have acted upon the prin-
ciple that a consent given on the internatioral plane by an
ostensibly competent State agent is not invalidated by
the subsequent disclosure that the agent lacked consti-
tutional authority to commit his State. Again, in one
case a depositary, the United States Government, seems
to have assumed that an ostensibly regular notice of
adherence to an agreement could not be withdrawn on
a plea of lack of constitutional authority except with the
consent of the other parties.?! Nor is it the practice of
State agents, when concluding treaties, to cross-examine
each other as to their constitutional authority to affix
their signatures to a treaty or to deposit an instrument
of ratification, acceptance, etc. It is true that in the
Eastern Greenland case Denmark conceded the relevance
in principle of Norway’s constitutional provisions in
appreciating the effect of the Ihlen declaration, while
contesting their relevance in the particular circumstances
of the case. It is also trve that at the seventeenth session
of the General Assembly one delegate in the Sixth Cem-
mittee expressed concern that certain passages in the
Commission’s report seemed to imply a view unfavour-
able to the relevance of constitutional provisions in deter-
mining the question of a State’s consent in international
law. But the weight of State practice seems to be very
much the other way.

(10) The view that a failure to comply with consti-
tutional provisions shouid not normally be regarded as
vitiating a consent given in due form by an organ or
agent osteusibly competent to give it appears to derive
support from two further considerations. The first is
that international law has devised a number of treaty-
making procedures — ratification, acceptance and ap-
proval—specifically for the purpose of enabling Govern-
ments to reflect fully upon the treaty before deciding
whether or not the State should become a party to it, and
also of enabling them to take account of any domestic
constitutional requirements. When a treaty has been
made subject to ratification, acceptance or approval, the
negotiating States would seem to have done all that can
reasonably be demanded of them in the way of giving
effect to democratic principles of treaty-making. It would
scarcely be reasonable to expect each Government subse-
quently to follow the internal handling of the treaty by
each of the other Governments, while any questioning
on constitutional grounds of the ‘internal handling of the
treaty by another Government would certainly be re-
garded as an inadmissible interference in its affairs. The
same considerations apply in cases of accession where

18 P C.I.J., Series A/B, No. 53, pp. 56-71 and p. 91.
19 P CIJ., Sr-ies A/B, No. 46, p. 170.
20 H, Blix, op. cit., chapter 20.
21 H, Blix, op. cit., p. 267,



the Government has the fullest opportunity to study the
treaty and give effect to constitutional requirements
before taking any action on the international planc to
declare the St ¢'s accession to the treaty. Again, in the
case of a treaty binding upon signature it is the Govern-
ment which authorizes the use of this procedure; the
Government is aware of the object of the treaty before
the negotiations begin aud, with modern methods of
communication, it normally has knowledze of the exact
contents of the treaty before its representative proceeds
to the act of signature ; moreover, if necessary, its repre-
sentative can be instructed to sign “ad referendum.”
Admittedly, in the case of treaties binding upon signa-
ture, and more especially those in simplitied form, there
may he a slightly greater risk of a constitutional pro-
vision being overlooked; but even in these cases the
Government had the necessary means of vontrolling the
acts of its representative and of giving effect to any con-
stitutional requirements. In other words, in every case
any failure to comply with constitutional provisions in
entering into a treaty will be the clear responsibility of
the Government of the State concerned.

(11) The second consideration is that the majority
of the diplomatic incidents in which States have invoked
their constitutional requirements as a ground of inva-
lidity have been cases in which for quite other reasons
they have desired to escape from their obligations under
the treaty. Furthermore, .1 most of these cases the other
party to the dispute has contested the view that non-
compliance with constitutional provisions could after-
wards be made a ground for invalidating a treaty which
had been concluded by representatives ostensibly possess-
ing the authority of the State to conclude it. Where a
Government has genuinely found itself in constitutional
difficulties after concluding a treaty and has raised the
matter promptly, it appears normally to be able to get
the constitutional obstacle removed by internal action
and to obtain any necessary indulgence in the meanwhile
from the other parties. In such cases the difficulty seems
often to show itself not from the matter being raised in
the legislative body whose consent was by-passed, but
rather in the courts when the validity of the treaty as
internal law is challenged on constitutional grounds.*
Confronted with a decision in the courts impugning the
constitutional validity of a treaty, a Government will
normally seck to regularize its position under the treaty
by taking appropriate action in the domestic or inter-
national sphere,

(12) Some members of the Commission were of the
opinion that international law had to take account of in-
ternal law to the extent of recognizing that internal law
determines the organ or organs competent in the State
to exercise the treaty-making power. On this view, any
treaty concluded by an organ or representative not com-
petent to da so under internal law by reason of any
failure to comply with its provisions would be invali-
dated by reason of the defective character of the consent
resulting from the application of the internal law. The
saajority of the Commission, however, considered that
under such a rule the complexity and uncertain applica-
tion of provisions of internal law regarding the conclu-

22 K .o, Prosecution for Misdemeanours (Germany) case, {In-
ternational Law Reports, 1955, pp. 560-561) ; Belgian State v.
Leroy (ibid., pp. 614-616). National courts have sometimes ap-
peared to assume that a treaty, constitutionally invalid as domes-
tic law, will also be automatically invalid on the international
plane. More often, however, they have either treated the inter-
national aspects of the matter as outside their povince or have
recognized that to hold the treaty constitutionally invalid may
leave the State in default in its international obligations,

sion of treaties would create too large a risk to the
security of treaties. In the light of this consideration and
of the jurispridence of international tribunals and the
evidence of State practice, they considered that the basic
principle of the present article had to he that non-
observance of a provision of internal law regarding com-
pretence to enter into treaties does not affect the validity
of a consent given in due form by a State organ or agent
competent under international law to give that consent.
Sonte menthers, indeed, took the view that it was unde-
sirable to weaken this basic principle in any way by
admitting any exceptions to it and would have preferred
to sce the State held bound by the consent of its organ
or representative in every case where it appeared to have
been given in due form. Other members forming part
of the majority, while endorsing whole-hearwedly the
view that non-observai.ce of internal law regarding com-
petence to enter into treaties does not, in principle, affect
a consent regularly given under the rules of international
law, considered that it would be admissible to allow an
exception in cases where the violation of the internal
law regarding competence to enter into treaties was abso-
lutely manifest. They had in mind cases, such as have
occurred in the past, where a Head of State enters into
a treaty on his own responsibility in contravention of an
unequivoeal provision of the constitution. They did not
feel that to allow this exception would compromise the
basic principle, since the other State could not legiti-
mately claim to have relied upon a consent given in such
circumstances, This view is incorporated in article 31.

(13) The article therefore provides that, when the
consent of a State to be bound has heen expressed by an
organ or representative furnished with the necessary
authority to do so under international law, the efficacy
of that consent to bind the State cannot normally be
impeached merely on the ground of a non-observance of
internal law. Only in the case of a violation of the law
which is “manifest” may the invalidity of the consent
be claimed. Article 4, to which reference is made in the
text of the paragraph, is an article which sets out the
conditions under which certain State organs or agents
are not required to furnish any evidence of their author-
ity to negotiate or conclude treatics and the conditions
under which they are required to do so. From this article
it follows that an organ or agent is to be considered as
possessing authority under international law either when
no evidence of authority is required under article 4 or
when specitic evidence of authority has been produced.

(14) The second sentence of the article merely draws
the logical consequence from the rule laid down in the
first sentence. This is that, except in the case of a mani-
fest violation, a consent regularly given under the pro-
visions of international law but in breach of a provision
of internal law may only be withdrawn with the agree-
ment of the other party or parties.

Article 32
Lack of authority to bind the State

1. If the representative of a State, who cannot
be considered under the provisions of article 4 as
being furnished with the necessary authority to ex-
press the consent of his State to be beund by a
treaty, nevertheless cxecutes an act purporting to
express its consent, the act of such representative
shall be without any legal effect, unless it is after-
wards confirmed, either expressly or impliedly, by
his State.



2. In cases where the power conferred upon a
representative to express the consent of his State
to be bound by a treaty has been made subject to
particular restrictions, his omission to observe those
resirictions shall not invalidate the consent to the
treaty expressed by him in the name of his State,
unless the restrictions upon his authority had been
brought to the notice of the other contracting States.

Comsmentary

(1) Article 32 covers cases where a representative
miy purport by his act to bind the State but in fact lacks
authority to do so. This may happen in two ways. First,
a representative who cannot be considered as possessing
authority under international law to bind the State in
accordance with the provisions of article 4 and lacks
any specific authority from his Government may,
through error or excess of zeal, purport to enter into a
treaty on its behalf. Secondly, while possessing the neces-
sary authority under international law, a representative
may be subject to express instructions from his Govern-
ment which limit his authority in the particular instance.
Neither type of case is common but both types have occa-
sionally oceurred in practice.

(2) Where a treaty is not to become binding without
subsequent ratification, acceptance or approval, any ex-
cess of authority committed by a representative in estab-
lishing the text of the treaty will automatically be dealt
with at the subsequent stage of ratification, acceptance
or approval. The State in question will then have the
clear choice either of repudiating the text established by
its representative or of ratifying, accepting or approving
the treaty ; and if it does the latter, it will necessarily be
held to have endorsed the unauthorized act of its repre-
sentative and, by doing so, to have cured the original
defect of authority. Accordingly, the present article is
confined to cases in which the defect of authority relates
to the execution of an act by which a representative
purports finally to establish his State’s consent to he
bound. In other words, it is confined to cases where there
is an unauthorized signing of a treaty which is to become
binding upon signature, or where a representative, au-
thorized to exchange or deposit a binding instrument
under certain conditions or subject to certain reserva-
tions, exceeds his authority by failing to comply with
the conditions or to specify the reservations, when ex-
changing or depositing the instrumen.

(3) DParagraph 1 of the article deals with cases wiere
the representative lacks any authority to enter into the
treaty. In 1908, for example, the United States Minister
to Romania signed two conventions without having any
autherity to do so.** With regard to one of these con-
ventions, his Government had given him no authority
at all, while he had obtained full powers for the other
by leading his Government to understand that he was
to sign a quite different treaty. Again, in 1951 a con-
vention concerning the naming of cheeses concluded at
Stresa was signed by a delegate on behalf both of Nor-
way and Sweden, whereas 1t appears that he had au-
thority to do so only from the former country. In both
these instances the treaty was, in fact, subject to rati-
fication, but they serve to illustrate the kind cf cases

28 See generally H. Blix, op. cit., pp. 5-12 and 76-82.

24 Hackworth’s Digest of International Law, vol. TV, p. 467.
C{. also the well-known historical incident of the British Gov-
ernment’s disavowal of an agreement between a British political
agent in the Persian Gulf and a Persian minister which the
British Government afterwards said had been concluded without
any authority whatever ; Adamyiat, Bahrein Islands, p. 106.

that may arise. A further case, in which the same ques-
tion may arise, and one more likely to occur in practice,
is where an agent has authority to enter into a particular
treaty, but goes beyond his full powers by accepting
unautiwrized extensions or modifications of it. An in-
stance of such a case was Persia’s attempt, in discussions
in the Council of the League, to disavow the Treaty of
[Erzerum of 1847 on the ground that the Persian rep-
resentative had gone beyond his authority in accepting
a certain explanatory note when exchanging ratifica-
tions.*

(4) Where there is no authority to enter into a treaty,
it scems clear, on principle, that the State must be entitled
to disavow the act of its representative, and parafraph 1
so provides. On the other hand, it seems equally clear
that, notwithstanding the representative’s original lack
of authority, the State may afterwards endorse his act
and thereby establish its consent to be bound by the
treaty. It will also be held to have done so by implica-
tion if it invokes the provisions of the treaty or other-
wise acts in such a way as to appear to treat the act of
its representative as effective.

(5) Daragraph 2 of the article deals with the other
type of case where the representative has authori:iy to
enter into the treaty but his authority is curtailed by
specific instructions. The Commission considers that in
order to safeguard the security of international trans-
actions, the rule must be that specific inst-uctions given
by a State to its representative are only eff~ctive to limit
his authority vis-a-vis other States, if they are made
known to the other States in some appropriate manner
before the State in question enters into the treaty. That
this is the rule acted on by States is suggested by the
rarity of cases in which a State has sought to disavow
the act of its representative by reference to secret limita-
tions upon his authority. Thus in the incident in 1923 of
the Hungarian representative’s signature of a resolu-
tion of the Council of the League, the Hungarian Gov-
ernment sought to disavow his act by interpreting the
scope of his full powers, rather than by contending that
he had specific instructions limiting their exercise. Fur-
thermore, the Council of the League seems clearly to
have held the view that a State may not disavow the act
of an agent done within the scope of the authority ap-
parently conferred upon him by his full powers. Para-
graph 2 accordingly provides that specific instructions
are not to affect a consent to a treaty signified by a rep-
resentative unless they had been brought to the notice of
the other contracting State or States.

Article 33
Fraud

1. If a State has been induced to enter into a
treaty by the fraudulent conduct of another con-
tracting State, it may invoke the fraud as invalidat-
ing its consent to be bound by the treaty.

2. Under the conditions specified in article 46,
the State in question may invoke the fraud as in-
validating its consent only with respect to the
particular clauses of the treaty to which the fraud
relates.

Commentary

(1) There does not appear to be any recorded in-
stance of ~ State claiming to annul or denounce a treaty

25 For . .rther cases, see H. Blix, op. cit., pp. 77-81.



on the ground that it had been induced to enter into the
treaty by the fraud of the other party. The only instance
mentioned by writers as one where the matter was dis-
cussed at all is the Webster-Ashburton Treaty of 1842
relating to the north-eastern boundary between the
United States and Canada.®® That, however, was a case
of non-disclosure of a material map by the United States
in circumstances in which it was difficult to say that
there was any legal duty to disclose it, and Great Britain
cflid (rimt assert that the non-disclosure amounted to
raud.

(2) Clearly, cases in which Governments resort to
deliberate fraud in order to procure the conclusion of a
treaty are likely to be rare, while any fraudulent mis-
representation of a material fact inducing an essential
error would in any event fall under the provisions of
the next article dealing with error. Some members of
the Commission therefore felt that it was not really
necessary to have a separate article dealing specifically
with fraud and they would have preferred to amalga-
mate fraud and error in a single article. On balance,
however, the Commission considered that it was advis-
able to keep fraud and error distinct in separate articles.
Fraud, when it occurs, strikes at the root of an agree-
ment in a somewhat different way from innocent mis-
representation and error. It does not merely nullify the
consent of the other party to the terms of the agreement;
it destroys the whole basis of mutual confidence between
the parties.

(3) The Commission encountered some difficulty in
formulating the article. Fraud is a concept found in most
systems of law, but the scope of the concept is not the
same in all systems. Thus, it is doubtful 1 aether the
French term “dol” corresponds exactly with the English
term “fraud”; and in any event it is not always appro-
priate to transplant private law concepts into interna-
tional law without certain modifications. Moreover, the
absence of any precedents means that there is no guid-
ance to be found either in State practice or in the juris-
prudence of international tribunals as to the scope to be
given to the concept of fraud in international law. In
these circumstances, some members of the Commission
thought it desirable that an attempt should be made to
define with precision the conditions necessary to estab-
lish fraud in the law of treaties. The view which pre-
vailed, however, was that it would be better to formulate
the general concept of fraud applicable in the law of
treaties in as clear terms as possible and to leave its
precise scope to be worked out in practice and in the
decisions of international tribunals.

(4) The article, as drafted, uses the English word
“fraud” and the French word “dol” as the nearest terms
available in those languages for identifying the principle
with which the article is concerned ; and the same applies
to the word “dolo” in the Spanish text of the article. In
using these terms the Commission does not intend to
convey that all the detailed connotations given to these
terms in internal Jaw are necessarily applicable in inter-
national law. It is the broad principle comprised in each
of these terms, rather than the detailed applications of
the principle in internal law, that is covered by the present
ariicle. The term used in each of the three texts is ac-
cordingly intended to have the same meaning and scope
in international law. Accordingly, in indicating the mat-
ters which will operate to nullify consent under this
article, the Commission has sought to find a non-technical
expression of as nearly equivalent meaning as possible:

26 See Moore, Digest of International Law, vol. 5, p. 719.

fraudulent conduct, conduste frauduleuse and conducia
fraudulenia. This expression 1s designed to include any
false statements, misrepresentations or other deceitful
proceedings by which a State is induced to give a consent
to a treaty which it would not otherwise have given.

(5) The effect of fraud, it seems to be generally
agreed, is not to render the treaty ipso-facto vuid but to
entitle the injured party, if it wishes, to invoke the iraud
as invalidating its consent; the article accordingly so
provides.

(6) Paragraph 2 makes applicable to cases of fraud
the principle of the separability of treaty provisions,
the general scope of which principle is defined in article
46, The Commission considered that where the fraud
related to particular clauses only of the treaty, it should
be at the option of the injured party to invoke the fraud
as invalidating its consent to the whole treaty or to the
particular clauses to which the fraud related. On the
other hand, even in cases of fraud the severance of the
treaty could only be admitted under the conditions speci-
fied in article 46, because it would be undesirable to set
up continuing treaty relations on the basis of a truncated
treaty the provisions of which might apply in a very
uneven manner as between the parties.

Article 34
Error

1. A State may invoke an error respecting the
substance of a treaty as invalidating its consent to
be bound by the treaty where the error related to a
fact or state of facts assumed by that State to exist
at the time when the treaty was entered into and
forming an essential basis of its consent to be bound
by the treaty.

2. Paragraph 1 above shall not apply if the State
in question contributed by its own conduct to the
error or could have avoided it, or if the circum-
stances were such as to put that State on notice of
a possible error.

3. Under the conditions specified in article 46, an
error which relates only to particular clauses of a
treaty may be invoked as a ground for invalidating
the consent of the State in question with respect to
those clauses alone.

4. When there is no mistake as to the substance
of a treaty but there is an error in the wording of
its text, the error shall not affect the validity of
the treaty and articles 26 and 27 then apply.

Commentary

(1) In municipal lawv, error occupies a comparatively
large place as a facter which may nullify the reality of
consent to a contract. Some types of error found in
municipal law, however, can hardly be imagined as oper-
ating in the field of treaties, e.g., error in persona. Simi-
larly, some types of treaty, more especially law-making
treaties, appear to afford little scope for error in sub-
stantia to affect the formation of consent, even if that
may not be altogether impossible. Moreover, treaty-
making processes are such as to reduce to a minimum
the risk of errors on material points of substance. In
consequence, the instances in which errors of substance
have been invoked as affecting the essential validity of a
treaty have not been frequent.

(2) Almost all the recorded instances concern geo-
graphical errors, and most of them concern errors in



maps.?? In some instances, the difficulty was disposed of
by a further treaty ; in others the error was treated more
as affecting the application of the treaty than its validiy
and the point was settled by arbitration. These instances
confirm the possible relevance of errors eiter in regard
to the validity of treaties or their applica.ion, but they
do not provide clear guidance as to the principles govern-
ing the effect of error on the essential validity of treaties.

(3) The effect of error was, however, discussed in
the Eastorn Greenland case before the Perm~nent Court
of International Justice, and again in the Temple case
before the present Court. In the former case* Norway
contended that, when asked by the Danish Ambassador
to say that Norway would not object to the Danish Gov-
ernment extending its political and economic interests
over the whole of Greenland, Norway’s Foreign Minister
had not realized that this covered the extension of the
Danish monopoly régime to the whole of Greenland,
and that accordingly his acquiescence in the Danish re-
quest had been witiated by error The Court contented
itself with saying that the Foreign Minister’s reply had
been definitive and unconditional and appears not to have
constdered that there was any relevant error in the case.
Judge Anzilotti, while also considering that there was
no error, went on to say: “But even accepting, for a
moment, the supposition that M. Thlen was mistaken as
to the results which might ensue from an extension of
Danish sovereignty, it must be admitted that this mis-
take was not such as to entail the nullity of the agreement.
If a mistake is pleaded it must be of an excusable char-
acter; and one can scarcely believe that a Government
could be ignorant of the legitimate consequences follow-
ing upon an extension of sovereignty . . .”?°

(4) In the first stage of the Temple case® the Court
was confronted with a plea that, when making a declara-
tion under the optional clause in 1950, Thailand had had
a mistaken view of the status of its earlier declaration of
1940 and had for that reason used language which had
been shown in the Jsrael v. Bulgaria case to be inadequate
to affect her acceptance of the optional clause in 1950.
As to this plea the Court said: “Any error of this kind
would evidently have been an error of law, but in any
event the Court does not consider that the issue in the
present case is really one of ervor. Furthermore, the
principal juridical relevance of error, where it exists, is
that it may affect the reality of the consent supposed to
have been given. The Court cannot, however, see in the
present case any factor which could, as it were ex post
and retroactively, impair the reality of the consent Thai-
land admits and affirms she fully intended to give.” A
plea of error was also raised in the second stage of the
case on the merits ; and the error, which was geographical,
arose in somewhat special circumstances. There was no
error in the conclusion of the original treaty, in which
the parties were agreed that the boundary in a particular
area should be the line of a certain watershed ; the error
concerned what the Court held to be a subsequent, im-
plied, agreement to vary the terms of the treaty. Thailand
had accepted a map prepared bona fide for the purpose
of delimiting the boundary in the area in question, but
showing a line which did not follow the watershed.
Rejecting Thailand’s plea that her acceptance of the map

27 See Harvard Law School: Research in International Lazw,
111, Law of Treaties, pp. 1127-1128; Hyde, A.JI.L. (1933), p.
311; and Kiss, Répertoire frangais de droit international public,
vol. I, pp. 55-56.

28 P CI.J., Series A/B, No. 53, pp. 71 and 91.

29 I'bid., p. 92.

80 I.C.J. Reports, 1961, p. 30.

was vitiated by error, the Court said : “It is an established
rule of law that the plea of error cannot be allowed as
an element vitiating consent if the party advancing it
contributed by its own conduct to the error, or could have
avoided it, or if the circumstances were such as to put
that party on notice of a possible error.”%

(5) The Eastern Greenland and Temple cases throw
light on the conditions under which error will no# nullify
the reality of the consent rather than on those under
which it will do so. The only further guidance which can
perhaps be obtained from the Courts’ decisions is in the
Mavrommatis Concessions case®® which, however, con-
cerned a concession, not a treaty. There the Court held
that an error in regard to a matter not constituting a
condition of the agreement would not suffice to invalidate
the consent, and it seems to be generally agreed that, to
vitiate consent to a treaty, an error must relate to a
matter considered by the parties to form an essential
basis of their consent to the treaty.

(6) The Commission recognized that some systems
of law distinguish between mutual and unilateral error;
but it did not consider that it would be appropriate to
make this distinction in international law. Accordingly,
the present article applies no less to an error made by
only one party than to a mutual error made by both or
all the parties.

(7) Paragraph 1 formulates the general rule that an
error respecting the substance of a treaty may be invoked
as vitiating consent where the error related to a fact or
state of facts assumed to exist at the time that the treaty
was entered into and forming an essential basis of the
consent to the treaty. The Commission did not intend the
requirement that the error must have related to a “fact
or state of facts” to exclude any possibility that an error
of law should in some circumstances serve to nullify
consent. Quite apart from the fact that errors as to rights
may be mixed questions of law and fact, the line be-
tween law and fact is not always an easy one to draw
and cases are conceivable in which an error of law might
be held to affect consent. For example, it may be doubtful
how far an error made as to a regional or local custom
is to be considered as one of law or of fact for the pur-
poses of the present article, having regard to the pro-
nouncements of the Court as to the proof of a regional
or local custom.®® Again, it would seem clear on prin-
ciple that an error as to internal law would for the pur-
poses of international law be considered one of fact.

(8) Under paragraph 1, error only affects consent
if it was a fundamental error in the sense of an error as
to a matter which formed an essential basis of the consent
given to the treaty. Furthermore, even such an error does
not make the treaty automatically void, but gives a right
to the party whose consent to the treaty was induced by
the error to invoke the error as invalidating its consent.
On the other hand, if the party concerned does invoke
the error as invalidating its consent, the effect will be
to make the treaty void ab iniiio.

(9) Paragraph 2 excepts from the rule cases where
the mistaken party in some degree brought the error upon
itself. The terms in which the exception is formulated
are those used by the Court in the sentence from its
judgment on the merits in the Temple case which has
already been quoted in paragraph 4 above.

31 ].C.J. Reporis, 1962, p. 26; see also the individual opinion
of Sir Gerald Fitzmaurice (:bid., p. 57).

32 P.C.I.J., Series A, No. 11.

33 E.g,, in the Asylum, Right of Passage and U.S. Nationals
i Morocco cases.



(10) Paragraph 3 applies to cases of error the prin-
ciple of the separability of treaty provisions. The Com-
mission considered that it was undesirable that the whole
treaty should be brought to the ground in cases where
the error related to particular clauses only and where
these clauses were separable from the rest of the treaty
under the conditions specified in article 46. If acceptance
of the clauses in question had not been an essential con-
dition of the consent of ihe parties to the treaty as a
whole, it appeared to be legitimate and desirable to allow
severance of the treaty with respect to those clauses.

(11) Paragraph 4, in order to prevent any misunder-
standing, takes up a point which was the subject of
articles 26 and 27, namely, errors not as to the substance
of a treaty but as to the wording of its text. The present
paragraph merely underlines that such an error does
not affect the validity of the consent and that it falls
under the provisions of articles 26 and 27 relating to
the correction of errors in the texts of treaties.

Article 35

Personal coercion of representatives of States

1. If individual representatives of a State are
coerced, by acts or threats directed against them in
their personal capacities, into expressing the con-
sent of the State to be bound by a treaty, such ex-
pression of consent shall be without any legal effect.

2. Under the conditions specified in article 46,
the State whose representative has been coerced
may invoke the coercion as invalidating its consent
only with respect to the particular clauses of the
treaty to which the coercion relates.

Commentary

(1) There appears to be general agreement that acts
of coercion or threats applied to individuals with respect
to their own persons or in their personal capacity in
order to procure the signature, ratification, acceptance
or approval of a treaty will necessarily justify the State
in invoking the nullity of the treaty.** History provides
a number of instances of the alleged employment of
coercion against not only negotiators but members of
legislatures in order to procure the signature or ratifica-
tion of a treaty. Amongst those instances the Harvard
Research Draft lists:®® the surrounding of the Diet of
Poland in 1773 to coerce its members into accepting the
treaty of partition ; the coercion of the Emperor of Korea
and his ministers in 1905 to obtain their acceptance of
a treaty of protection; the surrounding of the national
assembly of Haiti by United States forces in 1915 to
coerce its members into ratifying a convention. It is true
that in some instances it may not be possible to dis-
tinguish completely between coercion of a Head of State
or Minister as a means of coercing the State itself and
coercion of them in their personal capacities. For ex-
ample something like third-degree methods of pressure
were employed 1n 1939 for the purpose of extracting the
signatures of President Hacha and the Foreign Minister
of Czechoslovakia to a treaty creating a German protec-
torate over Bohemia and Moravia, as well as the gravest
threats against their State. Nevertheless, the two forms
of coercion, although they may sometimes be combined,
are, from a legal point of view, somewhat different; the
Commission has accordingly placed them in separate
articles.

3¢ McNair, op. cit,, pp. 207-209.
35 I'bid., pp. 1155-1150.
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(2) The present article deals with the coercion of
the individual representatives “in their personal capa-
cities”. This phrase is intended to cover any form of
constraint of or threat against a representative affecting
him as an individual and not as an organ of his State.
It would therefore include not only a threat to his per-
son, but a threat to ruin his career by exposing a private
indiscretion, as would also a threat to injure a member
of the representative’s family with a view to coercing
the representative.

(3) The Commission gave consideration to the ques-
tion whether coercion of a representative, as distinct
from coercion of the State, should rende: the { -eaty ipso
facto void or whether it should merely entitle it to invoke
the coercion of its representative as invalidating its con-
sent to the treaty. It concluded that the use of coercion
against the representative of a State for the purpose of
procuring the conclusion of a treaty would be a matter of
such gravity that the article should provide for the abso-
lute nullity of a consent to a treaty so obtained.

(4) On the other hand, if the coercion has been
employed against a representative for the purpose of
extracting his assent to particular clauses only of a
treaty and these clauses are separable from the rest of
the treaty under the conditions specified in article 46, it
seems logical that the injured party should have the right,
if it wishes, to treat the coercion as invalidating its con-
sent to those clauses alone. Otherwise, the injured party
might be obliged to waive the coercion of its representa-
tive with respect to part of the treaty in order not to
lose the benefit of the remainder of the treaty.

Article 36

Coercion of a State by the threat or use of force

Any treaty the conclusion of which was procured
by the threat or use of force in violation of the prin-
ciples of the Charter of the United Nations shall be
void.

Commentary

(1) The traditional doctrine prior to the Covenant
of the League of Nations was that the validity of a treaty
was not affected by the fact that it had been brought
avout by the threat or use of force. However, this doc-
trine was simply a reflection of the general attituge of
international law during that era towards the legality of
the use of force for the settlement of international dis-
putes. With the Covenant and the Pact of Paris there
began to develop a strong body of opinion which advo-
cated that the validity of such treaties ought no longer
to be recognized. The endorsement of the criminality of
aggressive war in the Charters of the Allied military
tribunals for the trial of the Axis war criminals, the
clear-cut prohibition of the threat or use of force in
Article 2, paragraph 4, of the Charter of the United
Nations, together with the practice of the United Nations
itself, have reinforced and consolidated this opinion.
The Commission considers that these developments
justify the conclusion that the invalidity of a treaty pro-
cured by the illegal threat or use of force is a principle
which is lex late in the international law of today.

(2) Some authorities, it is true, while not disputing
the moral value of the principle, have hesitated to accept
it 2s a legal rule. The arguments are that to recognize
the principle as a legal rule may open the door to the
evasion of treaties by encouraging unfounded assertions
of coercion and that the rule will be ineffective because
the same threat or compulsion that procured the con-



clusion of the treaty will also procure its execution,
whether the law regards it as valid or invalid. Important
though it may be not to overlook the existence of these
difficulties, they do not appear to the Commission to be
of such a kind as to call for the omission from the present
articles of a principle of invalidity springing from the
most fundamental provisions of the Charter, the rele-
vance of which in the law of treaties as in other branches
of international law cannot today be regarded as open
to question.

(3) If the notion of coercion is confined, as the Com-
mission thinks it must be, to a threat or use of force
in violation of the principles of the Charter, the possi-
bilities of a plausible abuse of this ground of invalidity
do not appear to be any greater than in cases of fraud
or error or than in cases of a claim to terminate a treaty
on the ground of an all ged breach or of a fundamental
change in the circumstances. Some members of the Com-
mission expressed the view that any other forms of
presstre, such as a threat to strangle the economy cf a
country, ought to be stated in the article as falling within
the concept of coercion. The Commission, however, de-
cided to define coercion in terms of a “threat or use of
force in violation: of the principles of the Charter,” and
considered that the precise scope of the acts covered by
this definition should be left to be determined in practice
by interpretation of the relevant provisions of the
Charter.

(4) Again, even if sometimes a State should initially
be successful in achieving its objects by a threat or use of
force, it cannot be assumed in the circumstances of
today that a rule nullifying a treaty procured by such
unlawful means would not prove meaningful and effec-
tive. The existence, universal character and effective
functioning of the United Nations in themselves provide
the necessary framework for the operation of the rule
formulated in the present article.

(5) The Commission considered that the rule should
be stated in as simple and categorical terms as possible.
The article therefore provides that: “Any treaty the con-
clusion of which was procured by the threat or use of
force in violation of the principles of the Charter of the
United Nations shall be void.” The principles regarding
the threat or use of force laid down in the Charter are,
in the opinion of the Commission, rules of general in-
ternational law which are today of universal application.
It was therefore considered to be both legitimate and
appropriate to frame the article in terms of the prin-
ciples of the Charter. At the same time, the phrase “viola-
tion of the principles of the Charter” was chosen rather
than “violation of the Charter”, in order that the article
should not appear to be confined in its application to
Members of the United Nations.

(6) The Commission further considered that a treaty
procured by a threat or use of force in violation of the
principles of the Charter must be characterized as void,
rather than as voidable. The prohibitions on the threat
or use of force contained in the Charter are rules of
international law the observance of which is legally a
matter of concern to every State. Even if it were con-
ceivable that after being liberated from the influence of
a threat or of a use of force a State might wish to allow
a treaty procured from it by such means, the Commission
considered it essential that the treaty should be regarded
as a law void ab initio. This would enable the State con-
cerned to take its decision in regard to the maintenance
of the treaty in a position of full legal equality with the
other State. If, therefore, the treaty were maintained in
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force, it would in effect be by the conclusion of a new
treaty and not by the recognition of the validity of a
treaty procured by means contrary to the most funda-
mental principles of the Charter of the United Nations.

Article 37

Treaties conflicting with a peremptory norm of

general international law (jus cogens)

A treaty is void if it conflicts with a peremptory
norm of general international law from which no
derogation is permitted and which can be modified
only by a subsequent norm of general international
law having the same character.

Commentary

(1) The opinion of writers has been divided upon
the question whether international law recognizes the
existence within its legal order of rules having the char-
acter of jus cogens, that is, rules from which the law
does not permit any derogation. Some writers, consider-
ing that the operation even of the most general rules of
international law still falls short of being universal, deny
that any rule can properly be regarded as a jus cogens
from which individual States are not competent to dero-
gate by agreement between themselves.®® But whatever
imperfections international law may still have, the view
that in the last analysis there is no rule from which States
cannot at their own free will contract out has become
increasingly difficult to sustain. The law of the Charter
concerning the prohibition of the use of force in reality
presupposes the existence in international law of rules
having the character of jus cogens.®” This being so, the
Commission concluded that in codifying the law of
treaties it must take the position that today there are
certain rules and principles from which States are not
competent to derogate by a treaty arrangement.

(2) The formulation of the rule, however, is not
free from difficulty, since there is not as yet any generally
recognized criterion by which to identify a general rule
of international law as having the character of jus cogens.
Moreover, it is undeniable that the majority of the
general rules of international law do not have that char-
acter and that States may contract out of them by treaty.
The general law of diplomatic intercourse, for example,
requires that certain treatment be accorded to diplomatic
representatives and forbids the doing of certain acts with
respect to diplomats; but these rules of general inter-
national law do not preclude individual States from
agreeing between themselves to modify the treatment
to be accorded reciprocally to each other’s representa-
tives. It would therefore be going much too far to state
that a treaty is void if its provisions conflict with a rule
of general international law.

(3) The emergence of rules having the character of
jus cogens is comparatively recent, while international
law is in process of rapid development. The Commission
considered the right course to be to provide in general
terms that a treaty is void if it conflicts with a rule of
jus cogens and to leave the full content of this rule to be
worked out in State practice and in the jurisprudence
of international tribunals. Some members of the Com-
mission felt that there might be advantage in specifying,
by way of illustration, some of the most obvious and
best settled rules of jus cogens in order to indicate by
these examples the general nature and scope of the rule
contained in the article. Examples suggested included:
(@) a treaty contemplating an unlawful use of force con-

36 See for example G. Schwarzenberger, International Law
(3rd edition), vol. I, pp. 426-427.
87 S5ee McNair, op. cit.,, pp. 213-214.



trary to the principles of the Charter; (b) a treaty con-
templating the performance of any other act criminal
under international law; and (¢) a treaty contemplating
or conniving at the commission of acts, such as trade in
slaves, piracy or genocide, in the suppression of which
every State 1s called upon to co-operate. Other members
expressed the view that, if examples were given, it would
be undesirable to appear to limit the scope of the article
to cases involving acts which constitute crimes under
international law ; treaties violating human rights or the
principle of self-determination were mentioned as other
possible examples. The Commission, however, decided
against including any examples of rules of jus cogens in
the article for two reasons. First, the mention of some
cases of treaties void for contlict with a rule of jus cogens
might, even with the most careful drafting, lead to mis-
understanding as to the position concerning other cases
not mentioned in the article. Secondly, if the Commission
were to attempt to draw up, even on a selective basis, a
list of the rules of international law which are to be
regarded as having the character of jus cogens, it might
find itself engaged in a prolonged study of matters which
fall outside the scope of the present articles.

(4) Accordingly, the article simply provides that a
treaty is void “if 1t conflicts with a peremptory norm of
general international law from which no derogation is
permitted and which can be modified only by a subse-
quent norm of general international law having the same
character”. This provision makes it plain that nullity
attaches to a treaty under the article only if the rule with
which it conflicts 1s a peremptiory norm of general inter-
national law from which no derogation is permitted,
even by agreement between particular States. On the
other hand, it would clearly be wrong to regard even
rules of jus cogens as immutable and incapable of mod-
ification in the light of future developments. As any
modification of a rule of jus cogens would today most
probably be effected by the conclusion oi a general mul-
tilateral treaty, the Commission thought it desirable to
make it plain by the wording of the article that a general
multilateral treaty establishing a new rule of jus cogens
would fall outside the scope of the article. In order to
safeguard this point, the article defines rules of
jus cogens as peremptory norms of general international
law from which no derogation is permitted “and which
can be modified only by a subsequent norm of general
international law having the same character”.

(5) The Commission considered the question
whether the nullity resulting from the application of the
article should in all cases attach to the whole treaty or
whether severance of the offending provisions from the
rest of the treaty might be admissible under the condi-
tions laid down in article 46. Some members were of the
opinion that it was undesirable to prescribe that the
whole treaty should be brought to the ground in cases
where only one part—and that a small part—of the
treaty was in conflict with a rule of jus cogens. Other
members, however, took the view that rules of jus cogens
are of so fundamental a character that, when parties
conclude a treaty which conflicts in any of its clauses
with an already existing rule of jus cogens, the treaty
must be considered totally invalid. In such a case it was
open to the parties themselves to revise the treaty so as
to bring it into conformity with the law; and if they did
not do so, the law must attach the sanction of nullity to
the whole transaction. This was the view which pre-
vailed in the Commission and the article does not, there-
fore, admit any severance of the offending clauses from
the rest of the treaty in cases falling under its provisions.
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SECTION 111! TERMINATION OF TREATIES

Article 38

Termination of treaties through the operation
of their own provisions

1. A treaty terminates through the operation of
one of its provisions:

(2) On such date or on the expiry of such period
as may be fixed in the treaty;

(b) On the taking effect of a resolutory condi-
tion laid down in the treaty;

(c) On the occurrence of any other event speci-
fied in the treaty as bringing it to an end.

2. When a party has denounced a bilateral treaty
in conformity with the terms of the treaty, the
treaty terminates on the date when the denunciation
takes effect.

3. (@) When a party has denounced or with-
drawn from a multilateral treaty in conformity with
the terms of the treaty, the treaty ceases to apply
to that party as from the date upon which the de-
nunciation or withdrawal takes effect.

(b) A multilateral treaty terminates if the num-
ber of the parties is reduced below a minimum
number laid down in the treaty as necessary for its
continuance in force. I't does not, however, terminate
by reason only of the fact that the number of the
parties falls below the number specified in the
treaty as necessary for its entry into force.

Commentary

(1) The majority of modern treaties contain clauses
fixing their duration or the date of their termination or
a condition or event which is to bring about their termi-
nation, or providing for a right to denounce or withdraw
from the treaty. In these cases the termination of the
treaty is brought about by the provisions of the treaty
itself and how and when this is to happen is essent!nlly
a question of interpreting and applying the treaty. Che
present article sets out the basic rules governing the
termination of a treaty through the application of its
own provistons.

(2) The treaty clauses are very varied.®® Many
treaties provide that they are to remain in force for a
specified period of years or until a particular date or
event; others provide for the termination of the treaty
through the operation of a resohutory condition. Specific
periods fixed by individual treaties may be of very
different lengths, periods between one and twelve years
being usual but longer periods up to twenty, fifty and
even ninety-nine years being sometimes found. More
common in modern practice are treaties which fix a com-
paratively short initial period for their duration, such as
five or ten years, but at the same time provide for their
continuance in force after the expiry of the period sub-
ject to a right of denunciation or withdrawal. These
provisions normally take the form either of an indefinite
continuance in force of the treaty subject to a right of
denunciation on six or twelve months notice or of a
renewal of the treaty for successive periods of years,
subject to a right of denunciation or withdrawal on
giving notice to that effect six months before the expiry
of each period. Some treaties fix no period for their
duration and simply provide for a right to denounce or
withdraw from the treaty, either with or without a

38 See Handbook of Final Clauses (ST/LEG.6), pp. 54-73.



period of notice. Occasionally, a treaty which fixes a
single specific period, such as five or ten years, for its
duration allows a right of denunciation or withdrawal
even during the currency of the period.

(3) Paragraph 1 sets out the rules governing the
time at which a treaty comes to an end by the operation
of the various types of terminating provision found in
treaties. Some members felt that these rules were self-
evident and did not really need to be stated; but the
Commission considered that, although they follow
directly from the application of the provisions in ques-
tion, the rules are the governing rules and therefore
should have a place in a codifying convention. Some
members suggested that the “‘occurrence of any other
event”, in sub-paragraph (c), was already covered by
the “resolutory condition”. As, however, a clause pro-
viding for a terminating “event” is not always expressed
in the form of a term or of a condition, it was thought
preferable to include sub-paragraph (¢) so as to ensure
that no case could be said not to have been covered.

(4) Paragraphs 2 and 3 deal with cases where the
treaty comes to an end through the operation of a clause
providing for a right to denounce or withdraw from it.
If this is only a particular example of termination
through the operation of a resolutory condition, 1t has a
special importance for two reasons. First, it is a condi-
tion which brings the treaty to an end at the will of the
individual party; secondly, it is extremely common in
multilateral treaties. Clearly, denunciation of a bilateral
treaty brings the treaty itself to an end and paragraph 2
so provides. The denunciation of a multilateral treaty, on
the other hand, by a single party or the withdrawal of a
single party from the treaty does not normally put an
end to the treaty; the effect is merely that the treaty
ceases to apply to the party in question. Paragraph 3 (a)
states this general rule.

(5) In some cases, a multilateral treaty which is
subject to denunciation or withdrawal does provide for
the termination of the treaty itself, if denunciations or
withdrawals should reduce the number of parties below
a certain figure. For example, the Convention on the
Political Rights of Women®® provides that it “‘shall cease
to be in force as from the date when the denunciation
which reduces the number of parties to less than six
becomes effective”. In some cases the minimum number
of surviving parties required by the treaty to keep it
alive is even smaller, e.g., five in the case of the Customs
Convention on the Temporary Importation of Corrmer-
cial Road Vehicles*® and three in the case of the Con-
vention Regarding the Measurement and Registration of
Vessels Employed in Inland Navigation.®* In other,
perhaps less frequent, cases a larger number is required
to maintain the treaty in force. Clearly, provisions of this
kind establish what is really a resolutory condition and,
as paragraph 3 (b) states, the treaty terminates when
the number of parties falls below the specified minimum.

(6) A further point arises as to whether a multilat-
eral treaty, the entry into force of which was made
dependent upon its ratification, acceptance, etc., by a
given minimum number of States, automatically ceases
to be in force, should the parties afterwards fall below
that number as a result of denunciations or withdrawals.
The better opinion,*? it is believed, is that this is not a

38 United Nations Treaty Series, vol. 193, p. 135, art. 8.

40 Handbook of Final Clauses (ST/LEG.0), p. 58.

41 Ibid., pp. 72-73.

42 Cf, E, Giraud, “Modification et terminaison des traités col-
lectifs”, Aunnuaire de Institut de droit international, vol. 49,
tome I, 1961, p. 62.
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necessary effect of a drop in the number of the parties
below that fixed for the treaty’s entry into force. The
treaty provisions in question relate exclusively to the
conditions for the entry into force of the treaty and, if
the negotiating States had intended the minimum num-
ber of parties fixed for that purpose to be a continuing
condition of the validity of the treaty, it would have been
both easy and natural for them so to provide. In some
cases, it 1s true, a treaty which fixes a low minimum num-
ber of parties for entry into force prescribes the same
number for the cessation of the treaty. But there is no
general practice to that effect, and the fact that this has
not been a regular practice in cases where a larger mini-
mum number, such as ten or twenty, has been fixed for
entry into force seems significant. At any rate, when the
number for entry into force is of that order of magni-
tude, it does not seem desirable that the application of
the treaty should be dependent on the number of parties
not falling below that number. The remaining parties, if
unwilling to continue to operate the treaty with the
reduced number, may themselves either join together to
terminate it or separately exercise their own right of
denunciation or withdrawal. Paragraph 3 (&) therefore
also provides that a treaty is not terminated “by reason
only of the fact” that the number of its parties falls
below that prescribed for its original entry into force.

Article 39

Treaties containing no provisions regarding
their termination

A treaty which contains no provision regarding
its termination and which does not provide for de-
nunciation or withdrawal is not subject to denun-
ciation or withdrawal unless it appears from the
character of the treaty and from the circumstances
of its conclusion or the statements of the parties
that the parties intended to admit the possibility
of a denunciation or withdrawal. In the latter case,
a party may denounce or withdraw from the treaty
upon giving to the other parties or to the depositary
not less than twelve months notice to that effect.

Commentary

(1) Article 39 covers the termi .ition of treaties
which neither contain any provision regaiding their
duration or termination nor mention any right for the
parties to denounce or withdraw from it. Such treaties
are not uncommon, recent examples being the Charter of
the United Nations, the four Geneva Conventions on the
Law of the Sea and the Vienna Convention on Diplo-
matic Relations. The question is whether they are to be
regarded as terminable only by common agreement or
whether individual parties are under any conditions to
be considered as having an implied right to withdraw
from the treaty upon giving reasonable notice to that
effect.

(2) In principle, the answer to the question must
depend on the intention of the pariies in each case, and
the very character of some treaties excludes the possi-
bility that the contracting States could have intended
them to be open to unilateral denunciation or withdrawal
at the will of an individual party. Treaties of peace and
treaties fixing a territorial boundary are examples of
such treaties. Many treaties, however, are not of a kind
with regard to which it can be said that to allow a uni-
lateral right of denunciation or withdrawal would be
inconsistent with the character of the treaty; for the



normal practice today in the case of most categories of
treaties is either to fix a comparatively short period for
their duration or to provide for the possibility of termi-
nation or withdrawal. No doubt, one possible point of
view would be that, since the parties in many cases do
provide expressly for a unilateral right of denunciation
or withdrawal, their silence on the point in other cases
must be interpreted as excluding such a right. Some
authorities,*® basing themselves on the Declaration of
Londen of 1871 and certain State practice, take the
position that an individual party may denounce or with-
draw from a treaty only when such denunciation or
withdrawal is provided for in the treaty or consented to
by all the other parties. The Declaration of London and
the State practice in question, however, relate to peace
treaties or other treaties designed to establish enduring
territorial settlements, in other words, to treaties where
an intention to admit a right of unilateral denunciation
or withdrawal is excluded by the character of the treaty.
In many other types of treaty the widespread character
of the practice making the treaty subject to denunciation
or withdrawal suggests that it would be unsafe to draw
the conclusion from the mere silence of the parties on
the point that they necessarily intended to exclude any
possibility of denunciation or withdrawal. For this reason
a number of other authorities** take the position that a
right of denunciation or withdrawal may properly be
implied under certain conditions in some types of
treaties, and more especially in commercial treaties and
in treaties of alliance.

(3) The difficulty of the problem is well illustrated
by the discussions which took place at the Geneva Con-
ference on the Law of the Sea concerning the insertion
of denunciation clauses in the four conventions drawn up
at that Conference.** None of the Conventions contains
a denunciation clause. They provide only that after five
vears from the date of their entry into force any party
may at any time request the revision of the Convention,
and that it will be for the General Assembly to decide
upon the steps, if any, to be taken in respect of the
request. The Drafting Committee, in putting forward
this revision clause, observed that its inclusion “made
unnecessary any clause on denunciation”. Proposals had
previously been made for the inclusion of a denunciation
clause and these were renewed in the plenary meeting,
notwithstanding the view of the Drafting Committee.
Some delegates thought it wholly inconsistent with the
nature of the codifying conventions to allow denuncia-
tion; some thought that a right of denunciation existed
anyhow under customary law ; others considered it de-
sirable to provide expressly for denunciation in order to
take account of possible changes of circumstances. The
proposal to include the clause in the “codifying” conven-
tions was rejected by 32 votes to 12, with 23 abstentions.
A similar proposal was also made with reference to the
Fishing and Conservation Convention, which formu-
lated entirely new law. Here, opponents of the clause
argued that a right of denunciation would be out of place
in a Convention which created new law and was the
result of negotiation. Advocates of the clause, on the

43 See article 34 of the Harvard Research Draft, pp. 1173-
1183; C. Rousseau, Principes généraux du droit international
public, pp. 526-548.

41 See Hall, International Law, 8th Edition, p. 405; Oppen-
heim, International Law, 8th Edition, vol. 1, p. 938; McNair,
Law of Treaties, 1961, pp. 501-505; Sir Gerald Fitzmaurice,
Second Report on the Law of Treaties, Yearbook of the Inter-
national Law Commission, 1957, vol. I1, ¢. 22.

45 United Nations Conference on the Law of the Sea, Official
Records, vol. 11, pp. 19, 56 and 58.
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other hand, regarded the very fact that the Convention
created new law as justifying and indeed requiring the
inclusion of a right of denunciation. Again, the proposal
was rejected, by 25 votes to 6, with no less than 35
abstentions. As already mentioned, no ciause of denun-
ciation or withdrawal was inserted in these conventions
and at the subsequent Vienna Conferences on Diplo-
matic and Consular Intercourse the omission of the
clause from the conventions on those subjects was
accepted without discussion. However, any temptation
to generalize from these Conferences as to the intentions
of the parties in regard to the denunciation of “law-
making” treaties is discouraged by the fact that other
conventions, such as the Genocide Convention and the
Geneva Conventions of 1949 on prisoners of war, sick
and wounded, etc. expressly provide for a right of
denunciation.

(4) The contention was put forward in the Commis-
sion that, in order to safeguard the security of treaties,
the absence of any provision in the treaty should be
interpreted in every case as excluding any right of uni-
lateral denunciation or withdrawal without the agree-
ment of the other party. Some members, on the other
hand, considered that in certain types of treaty, such as
treaties of alliance, the presumption as to the intentions
of the parties was the other way round, with the result
th.t a right of denunciation or withdrawal after reason-
able notice should be implied in the treaty unless there
were indications of a contrary intention. Certain other
members took the view that, while the omission of any
provision for it in the treaty did not exclude the pos-
sibility of implying a right of denunciation or with-
drawal, the existence of such a right was not to be
implied from the character of the treaty alone. Accord-
ing to these members, the intention of the parties was
essentially a question of fact to be determined not merely
by reference to the character of the treaty but by refer-
ence to all the circumstances of the case. This view pre-
vailed in the Commission and is embodied in article 39.

(5) The article states that a treaty not making any
provision for its termination or for denunciation or
withdrawal is not subject to denunciation or withdrawal
unless “it appears from the character of the treaty and
from the circumstances of its conclusion or the state-
ments of the parties that the parties intended to admit
the possibility of denunciation or withdrawal”. Under
this rule, the character of the treaty is only one of the
elements to be taken into account and a right of denun-
ciation or withdrawal will not be implied unless it
appears from the general circumstances of the case, in-
cluding the statements of the parties, that the parties
intended to allow the possibility of unilateral denun-
ciation or withdrawal. The statement of one party would
not, of course, be sufficient to establish that intention,
unless it appeared to meet with the express or tacit assent
of the other parties. The term “statements of the
parties”, it should be added, was not meant by the Com-
mission to refer only to statements forming part of the
travaux préparatoires of the treaty, but was meant also
to cover subsequent statements showing the understand-
ing of the parties as to the possibility of denouncing or
withdrawing from the treaty; in other words, it was
meant tc cover interpretation of the treaty by reference
to “subsequent conduct” as well as by reference to the
travaux préporatoires.

(6) The period of notice is twelve months. An
alternative would be simply to say “reasonable” notice;
but as the purpose of the article is to clarify the position



where the parties have failed to deal with the question
of the termination of the treaty, the Commission pre-
ferred to propose a specific period of notice. A period of
six months’ notice is sometimes found in termination
clauses, but this is usually where the treaty is of the
renewable type and is open to denunciation by a notice
given before or at the time of renewal. Where the treaty
is to continue indefinitely subject to a right of denun-
ciation, the period of notice is more usually twelve
months, though admittedly in some cases no period of
notice is required. In formulating a general rule, the
Commission considered it to be desirable to lay down a
longer rather than a shorter period in order to give
adequate protection to the interests of the other parties
to the treaty.

Article 40

Termination or suspension of the operation of
treaties by agreement

1. A treaty may be terminated at any time by
agreement of all the parties. Such agreement may
be embodied:

(2) In an instrument drawn up in whatever form
the parties shall decide;

(b) In communications made by the parties to
the depositary or to each other.

2. The termination of a multilateral treaty, un-
less the treaty itself otherwise prescribes, shall re-
quire, in addition to the agreement of all the parties,
the consent of not less than two thirds of all the
States which drew up the treaty; however, after
the expiry of . .. years the agreement only of the
States parties to the treaty shall be necessary.

3. The foregoing paragraphs also apply to the
suspension of the operation of treaties.

Commentary

(1) The termination of a treaty or the suspension of
its operation by agreement is necessarily a process which
involves the conclusion of a new “treaty” in some form
or another, From the point of view of international law,
as stated in article 1 of the Commission’s draft articles,
the agreement may be any international agreement in
written form, whether embodied in a single instrument or
in two or more related instruments and whatever its
particular designation. It is true that the view has some-
times been put forward tha. an agreement terminating
a prior treaty must be cast in the same form as the treaty
which is to be terminated or at least be a treaty form of
“equal weight”. However, it reflects the con:itutional
practice of particular States,* not a general rule of in-
ternational law. It is always for the States concerned
themselves to select the appropriate instrument or pro-
cedure for bringing a treaty to an end, and, in doing so,
they will no doubt take irto account their own constitu-
tional requirements. So far as international law is con-
cerned, all that is required is that the parties to the prior
treaty should have entered into an agreement to termi-
nate it, whether they conclude that agreement by a
formal instrument or instruments or by a “treaty in
simplified form”.

(2) Paragraph 1 of article 40 therefore provides that
a treaty may be terminated at any time by agreement of
all the parties, and that the agreement may be embodied

46 See an observation of the United States representative at
the 49th meeting of the Social Committee of the Economic and
Social Council (E/AC.7/SR.49, p. 8), to which Sir Gerald Fitz-
maurice drew attention.
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in an instrument drawn up in whatever form the parties
shall decide. The paragraph further underlines that the
agreement may be embodied in communications made by
the parties to the depositary or to each other. In some
cases, no doubt, the parties will think it desirable to use
a formal instrument. In other cases, they may think it
sufficient to express their consents through the diplo-
matic channel or, in the case of muitilateral treaties, by
communications made through the depositary. As to the
latter procedure, in modern practice communications
through the depositary are a normal means of obtaining
the consents of the interested States in matters touching
the operation of the “final clauses” of the treaty; it
would seem to be a convenient procedure to use for
effecting the termination of a treaty by an agreement in
simplified form.

(3) Paragraph 1, as already noted, provides that the
consent of all the parties to a treaty is necessary for its
termination by agreement. Each party to a treaty has a
vested right in the treaty itself of which it cannot be
deprived by a subsequent treaty to which it is not a party
or to which it has not given its assent. The application of
this rule to multilateral treaties tends to result in some-
what complicated situations, because it is very possible
that some parties to the earlier treaty may fail to become
parties to the terminating agreement. In that event, the
problem may arise whether the earlier treaty is to be
regarded as terminated inter se the parties to the later
treaty but still in force in other respects. Further refer-
ence to this matter is made in the commentary to the next
article. Here it suffices to say that, whatever the com-
plications, it is a strongly entrenched rule of interna-
tional law that the consent of every party is, in principle,
necessary to the termination of any treaty bilateral or
muirtilateral ; it is this rule which is safeguarded in the
opening sentence of paragraph 1 of the present article.

(4) Paragraph 2 deals with the question whether in
the case of a multilateral treaty the consent of all the
parties is necessarily sufficient for its termination or
whether account might also be taken of the interests of
the other States still entitled to become parties under
the terms of the treaty. Some members of the Commis-
sion were inclined to the opinion that, if a State hac not
shown enough interest in a treaty to take the necessary
steps to become a party before the time arrived when its
termination was under discussion, there was no case for
making the termination of the treaty conditional upon
its consent. However, it was pointed out that quite a
number of multilateral conventions, especially those of
a technical character, require only two or a very small
number of ratifications or acceptances to bring them into
force; and that it did not seem right that the first two
or three States to deposit instruments of ratification or
acceptance should have it in their power to terminate
the treaty without regard to ti. wishes of the other
States which drew up the treaty. It was also recalled
that in drafting article 9 concerning the opening of a
treaty to additional States the Commission had thought
it necessary that all the States which had drawn up the
treaty should have a voice in the matter for a certain
period of time. The Commission decided that it ought
to follow the same approach in the present article; para-
graph 2 accordingly provides that until the expiry of ...
years the consent of the States which drew up the treaty
should be required in addition to that of the actual
parties. As in the case of article 9, the Commission pre-
ferred to await the comments of Governments on the
question before suggesting the length of the period dur-
ing which this provision should apply.



(5) Paragraph 3 provides that the rules laid down
in the article apply equally to the suspension of the oper-
ation of a treaty.

Article 41

Termination implied from entering into a
subsequent treaty

1. A treaty shall be considered as having been
impliedly terminated in whole or in part if all the
parties to it, either with or without the addition
of other States, enter into a further treaty relating
to the same subject-matter and either:

(a) The parties in question have indicated their
intention that the matter should thereafter be gov-
erned by the later treaty; or

(b) The provisions of the later treaty are so far
incompatible with those of the earlier one that the
two treaties are not capable of being applied at
the same time.

2. However, the earlier treaty shall not be con-
sidered as having been terminated where it appears
from the circumstances that the later treaty was
intended only to suspend the operation of the
earlier treaty.

Commentary

(1) The previous article concerns cases where the
parties to a treaty enter into a later agreement for the
express purpose of terminating the treaty. The present
article deals with cases where the parties, without ex-
pressly terminating or modifying the first treaty, enter
inte another treaty which is so far incompatible rith
the earlier one that they must be considered to have
intended to abrogate it. Where the parties to the two
treaties are identical, there can be no doubt that, in
concluding the second treaty, they are competent to
abrogate e earlier one; for that is the very core of the
rule contained in the previous article. Even where the
parties to the two treaties are not identical, the position
is clearly the same if the parties to the later treaty include
all the parties to the earlier one; for what the parties
to the earlier treaty are competent to do together, they
are competent to do in conjunction with other States.
The sole question therefore is whether and under what
conditions the conclusion of the further incompatible
treaty must be held by implication to have terminated
the earlier one.

(2) This question is essentially one of the construc-
tion of the two treaties in order to determine the extent
of their incompatibility and the intentions of the parties
with respect to the maintenance in force of the earlier
one. Some members of the Commission felt that for this
reason the question ought not to be dealt with in the
present repoit as one of termination, but should be left
over for consideration at the next session at which the
Special Rapporteur would be submitting draft articles
on the application of treaties. However, it was pointed
out that, even if it were true that a preliminary question
of interpretation was involved in these cases, there was
still a need to determine the conditions under which the
interpretation should be held to lead to the conclusion
that the treaty had been terminated. The Commission
decided provisionally, and subject to reconsideration at
its next session, to retain article 41 in its present place
among the articles dealing with “termination” of
treaties.

(3) Paragraph 1 therefore seeks to formulate the
conditions under which the parties to a treaty are to be
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understood as having intended to terminate it by con-
cluding a later treaty conflicting with it. The wording
of the two clauses in paragraph 1 is based upon the
language used by Judge Anuzilotti in his separate opinion
in the Electricity Company of Sofia case,*” ‘here he
said:

“There was no express abrogation. But it is gener-
ally agreed that, beside express abrogation, there is
also tacii abrogation resulting from the fact that the
new provisions are incompatible with the previous pro-
visions, or that the whole matter which formed the
subject of these latter s henceforward governed by
the new provisions.”

That case, it is true, concerned a possible contlict be-
tween unilateral declarations under the optional clause
and a treaty, and the Court itself did not accept Judge
Anzilotti’s view that there was any incompatibility be-
tween the two instrurnents. Nevertheless, the two tests
put forward by Judge Anzilotti for determining whether
a tacit abrogation had taken place appeared to the Com-
mission to contain the essence of the matter.

(4) TParagraph 2 merely provides that the earlier
treaty shall not be considered to have been terminated
where it appears from the circumstances that a later
treaty was intended only to suspend the operation of the
carlier one, Judge Anczilotti, it is true, in the above-
mentioned opinion considered that the declarations under
the optional clause, although in his view incompatible
with the earlier treaty, had not abrogated it because of
the fact that the treaty was of indefinite duration, where-
as the declarations were for limited terms. But it could
not be said to be a general principle that a later treaty
for a fixed term does not abrogate an earlier treaty
exp.essed to have a longer or indefinite duration. It
would depend entirely upon the intention of the States
in concluding the second treatv, and it is probable that
in most cases their intention would have been to cancel
rather than suspend the earlier treaty.

(5) The Commission considered whether it should
add a further paragraph dealing with the question of the
termination of a treaty as between certain of its parties
only in cases where those parties alone enter into a later
treaty which conflicts with their obligations under the
earlier one. In such cases, parties to the earlier treaty, as
stressed in paragraph 3 of the commentary to the pre-
vious article, cannot be deprived of their rights under
it without their agreement, so that in law the later treaty,
even if concluded between a majority of the parties to
the earlier treaty, cannot be said to have terminated the
earlier one altogether. There is, however, a question
whether the earlier treaty terminates infer se the parties
who enter inte the later treaty. This question is so
closely connected with the problem cf the application
of treaties that, for the reasons given in the Introduction
to the present a+ticles, the Commission decided to defer
the examination of this question until its next session
when it will take up the problem of the application of
treaties.

Article 42

Termination or suspension of the operation of a
treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one
party entitles the other to invoke the breach as a
ground for terminating the treaty or suspending its
operation in whole or in part,

47 P C.IJ., Series A/B, No. 77, p. 92.



2. A material breach of a multilateral treaty by
one of the parties entitles:

(a2) Any other party to invoke the breach as a
ground for suspending the operation of the treaty in
whole or in part in the relations between itself and
the defaulting State;

(b) The other parties by common agreement
either:

(i) To apply to the defaulting State the suspen-
sion provided for in subparagraph (a) above; or

(ii) To terminate the treaty or to suspend its
operation in whole or in part.

3. For the purposes of the present article, a mate-
rial breach of a treaty by one of the parties consists
in:

(2) The unfounded repudiation of the treaty; or

(b) The violation of a provision which is essen-
tial to the effective execution of any of the objects
or purpuses of the treaty.

4, The right to invoke a material breach as a
ground for terminating or suspending the operation
of part only of a treaty, which is provided for in
paragraphs 1 and 2 above, is subject to the conditions
specified in article 46.

5. The foregoing paragraphs are subject to any
provisions ir the treaty or in any related instrument
wlich may regulate the rights of the parties in the
event of a breach.

Commentary

(1) The great majority of writers*® recognize that
the violation of a treaty by one party may give rise to a
right in the other party to abrogate the treaty or to sus-
pend the performance of its own obligations under the
treaty. A violation of a treaty obligation, as of any other
obligation, may give rise to a right in the other party to
take non-forcible reprisals and these reprisals may prop-
erly relate to the defaulticg party’s rights under the
treaty. Opinion differs, bow:ver, as to the extent of the
right to abrogate the treaty and the conditions under
which it may be exercised. Some writers,*® in the ab-
sence of effective international machinery for securing
the observance of treaties, are more impressed with the
innocent party’s need to have this right as a sanction for
the violation of the treaty. These writers tend to formu-
late the right in unqualified terms, giving the innocent
party a general right to abrogate the treaiy in the event
of a breach.”® Other writers are more impressed with
the risk that a State may allege a trivial or even fictitious
breach simply to furnish a pretext for dencuncing a
treaty which it now finds embarrassing.’* These writers
tend to restrict the right of denunciation to “material”
or “fundamental” brz.ches and also to subject the exer-
cise of the right to procedural conditions.®

48 See Harvard Law School, Rescarch in International Law,
III, Law of treaties, pp. 1081-1083; McNair, op. cit, p. 553.
C. Rousseau seems to have doubted whether customary law rec-
ognizes a right to denounce a treaty on the ground of the other
party’s non-performance, because claims to do so have usually
been objected to; but for the reasons given in paragraph 2 this
can hardly be regarded as sufficient evidence of the non-existence
of any such customary rights.

49 E.o Hall, op. cit, p. 408; S. B. Crandall, Treaties, their
Making and Enforcement, p. 456; A. Cavaglieri, “Rézles génér-
ales du droit Je la paix”, Recueil des cours de Uccadémie de
droit international (1929-1), vol. 26, p. 535.

50 See Oppenheim, op. cit., p. 947.

51 Eg, McNair, op. cit, p. 571; C. C. Hyde, International
Law, vol. 2, p. 1543 ; E. Giraud, op. cit., p. 28.

52 See Harvard Law School, Research in International Law,
III, Law of Treaties (Article 27), pp. 1077 and 1091-1092,
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(2) State practice, although not lacking,®® does not
give great assistance in determining the true extent of
this right or the proper conditions for its exercise. In
many cases, the denouncing State has decided for quite
other reasons to put an end to the treaty and, having
alleged the violation primarily to provide a pretext for
its action, has not been prepared to enter into a serious
discussion of the legal principles involved. The other
party has usually contested the denunciation primarily
on the basis of the facts; and, if it has sometimes used
language appearing to deny that unilateral denunciation
is ever justified, this has usually appeared rather to be
a protest against the one-sided and arbitrary pronounce-
ments of the denouncing State than a rejection of the
right to denounce when serious violations are established.
Thus, States which have on one occasion seemed to
assert that denunciation of a treaty is always illegitimate
in the absence of agreem=nt have, on other occasions,
themselves claimed the right to denounce a treaty on
the basis of alleged breaches by the other party.

(3) Municipal courts have not infrequently made
pronouncements rccognizing the principle that the viola-
tion of a treaty may entitle the innocent party to de-
nounce it. But they have nearly always done so in cases
where their Government had not in point of fact elected
to denounce the treaty and they have not found it neces-
sary to examine the conditions for the application of
th2 principle at all closely.**

(4) International jurisprudence has contributed
comparatively little on this subject. In the case of the
Diversion of Iater from the River Meuse,’ Belgium
contended that, by constructing certain works contrary
to the terms of the Treaty of 1863, Holland had forfeited
the right to invoke the treaty against it. Belgium did not
claim to denounce the treaty, but it did assert a right,
as a defence to Holland’s claim, to suspend the operation
of one of the provisions of the treaty on the basis of
Holland’s alleged breach of that provision, although it
pleaded its claim rather as an application of the principle
inadimplenti non est adimplendum. The Court, having
found that Holland had not violated the treaty, did not
pronounce upon the Belgian contention. In a dissenting
opinion, however, Judge Anzilotti expressed the view®®
that the principle underlying the Belgian contention is
“so just, so equitable, so universally recognized that it
must be applied in international relations also”. The
only other case that seems to be of much significance is
the Tacna Aric.. Arbitration.5” There Peru contended
that by preventing the performance of article 3 of the
Treaty of Ancon, which provided for the holding of a
plebiscite under certain conditions in the disputed area,
Chile had discharged Peru from her obligations under
that article. The Arbitrator,’ after examining the evi-
dence, rejected the Peruvian contention, saying:

“It is manifest that if abuses of administration

53 Hackworth, Digest of International Law, vol. 5, pp. 342-
348; Harvard Law School, Research in International Law, II1,
Lazw of Treaties, pp. 1083-1090; AMcNair, op. cit.,, pp. 553-569;
A. C. Kiss, Répertoire frangais de droit international, vol. 5,
pp. 102-121; Fontes Juris Gentium, Series B, section 1, torus I,
part I (2), pp. 791-2.

s+ Eo  Ware v. Hylton (1796), 3 Dallas 261; Charlion v.
Kelly, 229 U.S. 447 ; Lepeschkin v. Gosweiler et Cie., Journal du
droit international (1924), vol. 51, p. 1136; In re Tatarko, An-
nual Digest and Reporis of Public International Law Cases,
1949, No. 110, p. 314

55 P.C.I.J., Series A/B, No. 70.

56 Ibid., p. 50; cf. Judge Hudson, pp. 76-77.

57 Reports of International Arbitral Awards, vol. 11, pp. 929
and 943-944.

58 President Coolidge.



could have the effect of terminating such an agree-
ment, it would be necessary to establish such serious
conditions as the consequence of administrative wrongs
as would operaie to frusirate the purpose of the agree-
ment, and, in the opinion of the Arbitrator, a situation
of such gravity has not been shown.”

This pronouncement seems to assume that only a “funda-
mental” breach of article 3 by Chile could have justified
Peru in claiming to be released from its provisions.

(5) The Commission was agreed that a breach of a
treaty, however serious, did not ipso facto put an end to
a treaty, and also that it was not open to a State simply
to allege a violation of the treaty and pronounce the
treaty at an end. On the other hand, it considered that
within certain limits and subject to certain safeguards the
right of a party to invoke the breach of a treaty as a
ground for terminating it or suspending its operation
should be recognized. Some members considered that,
in view of the risk of abuse, it would be dangerous for
the Commission to endorse such a right, unless its exer-
cise were to be made subject to control by compulsory
reference to the International Court of Justice. Other
members, while agreeing on the importance of providing
proper safeguards against arbitrary denunciation of a
treaty on the ground of an alleged breach, pecinted out
that the question of providing safeguards against arbi-
trary action was a general one which affected several
articles and was taken up in article 51; at the same time,
they drew attention to the difficulties standing in the way
of any proposal to include a clause of compulsory juris-
diction in a general convention. The Commission decided
to formulate in the present article the substantive condi-
tions under which a treaty may be terminated or its
operation suspended in consequence of a breach, and to
deal with the question of the procedural safeguards in
article 51, Some members, in agreeing to this decision,
stressed that in their opinion the present article would
only be acceptable, if the necessary procedural safe-
guards were provided in article 51.

(6) Paragraph 1 therefore provides that a “material”
breach of a bilateral treaty by one party entitles the other
to invoke the breach as a ground for terminating the
treaty or suspending its operation in whole or in part.
The formula “invoke as a ground” is intended to under-
line that the right arising under the article is not a right
arbitrarily to pronounce the treaty terminated. If the
other party contests the breach or its character as a
“material” breach there will be a “difference” between
the parties with regard to which the normal obligations
incumbent upon the parties under the Charter and under
general international law to seek a solution of the ques-
tion by pacific means will apply. The Commission con-
sidered that the action open to the other party in the
case of a material breach is either the termination or
the suspension of the operation of the treaty in whole
or in part. The right to take this action arises under the
law of treaties independently of any right of reprisal,
the principle being that a party cannot be called upon to
fulfil obligations which the other party fails to fulfil.
This right would, of course, be without prejudice to the
injured party’s right to present an international claim on
the basis of the other party’s responsibility with respect
to the breach.

(7) Paragraph 2 covers the case of a material breach
of a multilateral treaty and here the Commission con-
sidered that it was necessary to visualize two possible
situations: (a) an individual party affected by the breach
might react alone; or (&) the other parties to the treaty
might join together in r~1cting to {ne breach. When an
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individual party reacts, the Commission considered that
its pusition was similar to that in the case of a bilateral
treaty, but that its right should be limited to suspending
the operation of the treaty in whole or in part as between
itself and the defanlting State, In the case of a multi-
lateral treaty the interests of the other parties had to be
considered, while a right of suspension provided ade-
quate protection to the State directly affected by the
breach. Moreover, the limitation of the right of the in-
dividual party to a right of suspension seemed particu-
larly necessary having regard to the nature of the
obligations contained in general multilateral treaties of
a law-making character. Indeed, the question was raised
as to whether even suspension would be admissible in
the case of law-making treaties. It was pointed out, how-
ever, that it might be inequitable to allow a defaulting
State to continue to enforce the treaty against the in-
jured party, whilst itself violating its obligations towards
that State under the treaty. Moreover, it had to be borne
in mind that even such treaties as the Genocide Conven-
tion and the Geneva Conventions on the treatment of
prisoners of war, sick, and wounded allowed an express
right of denunciation. When the other parties to a multi-
lateral treaty react jointly to a breach by one party, they
obviously have the right to do jointly what each one may
do severally, and may therefore jointly suspend the oper-
ation of the treaty with regard to the detfaulting State.
Equally, if a breach by one State frustrates or under-
mines the operation cf the treaty as between all the
parties, the others are entitled jomtly to terminate or
suspend the operation of the treaty in whole or in part.

(8) Paragraph 3 defines the kind of breach which
may give rice to a right to terminate or suspend the treaty.
Some authorities have in the past seemed to assume that
any breach of any provision would suffice to justify the
denunciation of the treaty. The Commission, however,
was agreed that the right to terminate or suspend must
be limited to cases where the breach was of a serious
character. It preferred the term “material” to “funda-
mental” to express the kind of breach which is required.
The word “fundamental” might be understood as mean-
ing that only the violation of a provision directly touch-
ing the central purposes of the treaty can ever justify
the other party in terminating the treaty. But.other pro-
visions considered by a party to be essential to the effec-
tive execution of the treaty may have been very material
in inducing it to enter into the treaty at all, even although
these provisions may be of an ancillary character. Sub-
paragraph () of the definition simply records that the
repudiation of a treaty, which does not of itself terminate
a treaty, is an act which the other party is entitled to
regard as a “material” breach, The main definition is in
sub-paragraph (&) under which a breach is “material”
if the provision violated is one “essential to the effective
execution of any of the objects or purposes of the
treaty”.

(9) Paragraph4 subjects the provisions in the article
concerning the partial termination of a treaty or partial
suspension of its operation to the conditions governing
the separability of treaty provisions specified in article
46. The Commission considered that this was necessary
because even in the case of breach it would be wrong to
hold the defauliing State afterwards to a truncated treaty
the operation of which was grossly inequitable between
the parties.

(10) Paragraph 5 merely reserves the rights of the
parties under specific provisions of the treaty or of a
related instrument which are applicable in the event of -
a breach.



Article 43
Supervening impossibility of performance

1. A party may invoke the impossibility of per-
forming a treaty as a ground for terminating the
treaty when such impossibility results from the
total and permanent disappearance or destruction
of the subject-matter of the rights and obligations
contained in the treaty.

2. If it is not clear that the impossibility of per-
formance will be permanent, the impossibility may
be invoked only as a ground for suspending the
operation of the treaty.

3. Under the conditions specified in article 46,
if the impossibility relates to particular clauses of
the treaty, it may be invoked as a ground for ter-
minating or suspending the operation of those
clauses only.

Commentary

(1) The present article concerns the termination of
a treaty or the suspension of its operation in consequence
of the fact that the total disappearance or destruction of
its subject-matter has rendered its performance perma-
nently or temporarily impossible. The next article con-
cerns the termination of a treaty in consequence of a
fundamental change in the circumstances existing at the
time when it was entered into. Cases of supervening im-
possibility of periormance are ex hypothesi cases where
there has been a fundamental change in the circum-
stances existing at the time when the treaty was entered
into. Some members of the Commission felt that it was
not easy to draw a clear distinction between the types
of cases dealt with in the two articles and were in favour
of amalgamating them. The Commission, however, con-
sidered that juridically “impossibility of performance”
and a “fundamental change of circumstances” are dis-
tinct grounds for regarding a treaty as having been ter-
minated, and should be kept separate. Although it was
true that there might be borderline cases in which the
two articles tended to overlap, the criteria to be em-
ployed in applying the articles were not the same, and
to combine them might lead to misunderstanding. “Im-
possibility of performance” was therefore kept distinct
in the present article as a specific and separate ground
for invoking the termination of a treaty.

(2) Paragraph 1 provides that the total and perma-
nent disappearance or destruction of the subject-matter
of the rights and obligations contained in the treaty may
be invoked as putting an end to the treaty. This may
happen either through the disappearance or destruction
of the physical subject-matter of the treaty or of a legal
situation which was the raison d’étre of the rights and
obligations contained in the treaty. Practice furnishes
few examples of impossibility relating to the physical
subject-matter of the treaty; but the type of case en-
visaged by the article is the submergence of an island,
the drying up of a river, the destruction of a railway,
hydro-electric installation, etc. by an earthquake or other
disaster. As to impossibility resulting from the disap-
pearance of the legal subject-matter of the treaty rights
and obligations, an example is treaty provisions con-
nected with the operation of capitulations which neces-
sarily fall to the ground with the disappearance of the
capitulations themselves. The dissolution of a customs
union might similarly render further performance of
treaties relating to its operation impossible,

~ (3) Most authorities cite the total extinction of the
international personality of one of the parties to a bilat-
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eral treaty as an instance of impossibility of perform-
ance. After discussion, however, the Commission de-
cided against including the point in the present article, at
any rate at the present stage of its work. It considered
that it would be very misleading to formulate a provi-
sion concerning the extinction of the international per-
sonality of a party without at the same time dealing
with, or at least reserving, the question of the succession
of States to treaty rights and obligations. But the ques-
tion of succession is a complex one which is already
under separate study in the Commission and it was
thought to be inadvisable to prejudg: in any way the
outcome of that study by attempting to formulate in the
present article the conditions under which the extinc-
tion of the personality of one of the parties would bring
about the termination of a treaty. If, on the other hand,
the question of State succession were merely to be re-
served by some such phrase as “subject to the rules gov-
erning State succession in the matter of treaties”, a pro-
vision stating that the “extinction of a party could be
invoked as terminating the treaty” would serve little
purpose. For the time being, therefore, extinction of the
international personality of a party was omitted from
the article, and it was noted that the point should be
reconsidered when the Commission’s work on State suc-
cession was further advanced.

(4) Impossibility of performance, as a ground for
the termination of the treaty under this article, is some-
thing which comes about through events which occur
outside the treaty; and the treaty is sometimes referred
to as terminating by operation of law independently of
any action of the parties. The Commission recognized
that in cases under this article, unlike cases of breach,
the ground of termination, when established, might be
considered to have automatic effects on the validity of
the treaty. But in drawing up the article it felt bound to
cast the rule in the form not of a provision automatically
terminating the treaty but of one entitling the parties
to invoke the impossibility of performance as a ground
for terminating the treaty. The difficulty is that disputes
may arise as to whether a total disappearance or destruc-
tion of the subject-matter of the treaty has in fact oc-
curred, and in the absence of compulsory jurisdiction it
would be inadvisable to adopt, without any qualification,
a rule bringing about the automatic abrogation of the
treaty by operation of law. Otherwise, there would be
a risk of arbitrary assertions of a supposed impossibility
of performance as a mere pretext for repudiating a
treaty. For this reason, the Commission considered it
necessary to formulate the article in terms of a right to
invoke the impossibility of performance as a ground for
terminating the treaty and to make this right subject to
the procedural requirements of article 51,

(5) Paragraph 2 provides that if it is not clear that
the impossibility is to be permanent, it may be invoked
only as a ground for suspending the operation of the
treaty. These cases might simply be treated as cases
where force majeure could be pleaded as a defence
exonerating a party from liability for non-performance.
But where there 1s a continuing impossibility of per-
formance of continuing obligations it seems better to
recognize that the treaty may be suspended.

(6) Paragraph 3 applies the principle of the separa-
bility of treaty provisions to cases of impossibility of
pericomance. Where the impossibility is only partial,
the Commission considered that the separation of those
parts of the treaty which had been rendered impossible
of performance from the remainder of the treaty would



be entirely appropriate and desirable, if the conditions
for the separability of treaty provisions set out in article
46 existed in the case,

Article 44

Fundamental change of circumstances

1. A change in the circumstances existing at the
time when the treaty was entered into may only be
invoked as ground for terminating or withdrawing
from a treaty under the conditions set out in the
present article,

2. Where a fundamental change has occurred
with regard to a fact or situation existing at the
time when the treaty was entered into, it may be
invoked as a ground for terminating or withdraw-
ing from the treaty if:

(a) The existence of that fact or situation con-
stituted an essential basis of the consent of the
parties to the treaty; and

(b) The effect of the change is to transform in
an essential respect the character of the obligations
undertaken in the treaty.

3. Paragraph 2 above does not apply:

(2) To a treaty fixing a boundary; or

(b) To changes of circumstances which the
parties have foreseen and for the consequences of
which they have made provision in the treat_ ‘tself.

4. Under the conditions specified in article 46,
if the change o. circumstances referred to in para-
graph 2 above relates to particular clauses of the
treaty, it may be invoked as a ground for terminat-
ing those clauses only.

Commentary

(D Almost all modern writers,” however reluc-
tantly, admit the existence in international law of the
principle with which this article is concerned and which
1z commonly spoken of as the doctrine of rebus sic stan-
tibus. Just as many svstems of municipal law recognize
that, quite apart from any actual impossibility of per-
formance, contracts may become napplicable through a
fundamental change of circumstances, so also, it is held,
international law recognizes that treaties may cease to
be binding upon the parties for the same reason. Most
writers, however, at the same time enter a strong caveat
as to the need to confine the scope of the doctrine within
narrow limits and to regulate strictly the conditions
under which it may be invoked: for the risks to the
security of treaties which this doctrine presents in the
absence of any general system of compulsory jurisdic-
tion are perhaps more serious than in the case of any
other ground either of invalidity or of termination. The
circumstances of international life are always changing
and it is all too easy to find some basis for alleging that
the changes have rendered the treaty inapplicable.

(2) The evidence of the recognition of the principle
as a rule of customary law is considerable, even if it be
true that the Court has not yet committed itself own the
point. In the Free Zones case® having held that the

5t E.g., Oppecheim, op. cit., vol. I, pp. 938-944; McNair, op cit,,
pD. 681-691: F. 1. Kozhevnikov, International Law (Academy of
Sciences of the USSR), p. 281 ; C. Rousseau, Principes généraux
du droit international public, tome 1, pp. 580-615; Harvard Law
School. Receorch in International Law, I1I, Low of Treaties,
pp. 1096-1126: Chesney Hill, The Docirine of Rebus Sic Stanti-
bus. University of Missouri Studies (1934).

80 P CJ.J., Series A/B, No. 46, pp. 156-158.

facts did not in any event justify the application of the
doctrine, the Permanent Court expressly reserved its
position. It observed that it became unnecessary for it
to consider “any of the questions of principle which
arise in connexion with the theory of the lapse of treaties
by reason of cliange of circumstances, such as the extent
to which the theory can be regarded as constituting a
rule of international law, the occasions on which and the
methods by which effect can be given to the theory, if
recognized, and the question whether it would apply to
treaties establishing rights such as that which Switzer-
land derived from the treaties of 1815 and 1816”7, On
the other hand, it can equally be said that the Court has
never on any occasion® rejected the principle and that in
the passage just quoted it even seems to have assumed
that the doctrine 1s to some extent admitted in interna-
tional law.,

(3) Municipal courts, on the other hand, have not
infrequently recognized the relevance of the principle in
international law, though for one reason or another they
have always ended by rejecting the application of it in
the particular circumstances of the case before them.®®
These cases contain the propositions that the principle
iz limited to changes in circumstances the continuance of
which, having regard to the evident intention of the
parties at the time, was regarded as a tacit condition of
the agreement,®™ that the treaty is not dissolved auto-
matically by law upon the occurrence of the change but
only if the doctrine is invoked by one of the parties;*
and that the doctrine must be invoked within a reason-
able time after the change in the circumstances was first
perceived.®™ Moreover, in Bremen v, Prussia®™ the Ger-
man Reichsgericht, while not disputing the general
relevance of the doctrine, considered it altogether in-
applicable to a case where one party was seeking to re-
lease itsclf not from the whole treaty but only from
certain restrictive clauses which had formed an essen-
tial part of an agreement for an exchange of territory.

(+) The principle of rebus sic stantibus has not in-
frequently been invoked in State practice either eo
nomine or in the form of a reference to a general prin-
ciple claimed to justify the termination or modification
of treaty obligations by reason of changed circumstances.
Detailed examination of this State practice is not pos-
sible in the present Report.®” Broadly speaking, it shows
a wide acceptance of the view that a fundamental

61 E.g., in the Nationality Decrees Opinion (P.CI1.J., Series
B, No. 4, p. 29), where it merely observed that it would be im-
possible to proncunce upon the point raised by France regarding
the “principle known as the clausula rebus sic stantibus” with-
out recourse to the principles of international law concerning the
duration of treaties.

62 B.g., Hooper v. United Siates, Hudson, Cases on Interna-
tional Laze, Second Edition, p. 930; Lucerne v. Aargan (1888),
Arréts du Tribunal {édéral suisse, vol. 8, p. 57 ; In re Lepeschkin,
Annual Digest of Public International Law Cases, 1923-1924,
Case No. 189; Bremen v. Prussia, Ibid., 1925-1926, Case No.
266: Kothschild and Sons v. Egyptian Government, Ibid., 1925-
1026, Case No. 14; Canton of Thurgan v. Canton of St. Gallen,
Ibid., 1927-1928, Case No. 289; Bertaco v. Bancel, Ibid., 1935-
1937, Case No, 201; Stransky v. Zivnostenska Bank, Interna-
tional Lazwe Reports, 1935, pp. 424-427.

83 Lucerne v. Aargau; Canton of Thurgau v. Canton of St.
Gallenn; Hooper v. United Siates.

64 In re Lepeschkin; Stransky v. Zivnostenska Bank.

65 Canton of Thurgau v. Canion of St. Gallen.

66 dunual Digest of Public International Law Cases, 1925-
1926, Case No. 266.

67 See the accounts of the State practice in Chesney Hill, op.
cit., pp. 27-74; C. Kiss, op. cit., pp. 381-393; C. Rousseay, op. cit.,
PP. 594-615; Harvard Law School, Resegrch in International
Law, ITT, Law of Treaties, pp. 1113-1124; H. W. Briggs, A.J.I.L.
1942, pp. 89-96, and 1949, pp. 762-769.



change of circumstances may justify a demand for the
termination or revision of a treaty, but also shows a
strong disposition to question the right of a party to
denounce a treaty unilaterally on this ground. The most
significant indications as to the attitude of States regard-
ing the principle are perhaps to be found in statements
submitted to the Court in the cases where the doctrine
has been invoked. In the Nationality Decrees case the
IFrench Government contended that “perpetual” treaties
are always subject to termination in virtue of the rebus
sic stantibus clause and claimed that the establishment
of the French protectorate over Morocco had for that
reason had the effect of extinguishing certain Anglo-
IFrench treaties.®® The British Government, while con-
testing the French Government’s view of the facts, ob-
served that the most forceful argument advanced by
France was that of rebus sic stantibus.®® In the case con-
cerning The Dcnunciation of the Sino-Belgian Treaty
of 1865, China invoked, in general terms, changes of
circumstances as a justification of her denunciation of a
sixty-year-old treaty, and supported her contention with
a reference to Article 19 of the Covenant of the League
of Nations.”™ This Article, however, provided that the
Assembly of the League should “from time to time ad-
vise the reconsideration by Members of the League of
treaties which have become inapplicable”, and the Bel-
gian Government replied that neither Article 19 nor the
doctrine of rebus sic stantibus contemplated the unilat-
eral denunciation of treaties. It further maintained that
there could be no question of China’s denouncing the
treaty because of a change of circumstances unless she
had at least tried to obtain its revision through Article
19; that where both parties were subject to the Court’s
jurisdiction, the natural course for China, in case of dis-
pute, was to obtain a ruling from the Court; and that
if she did not, she could not denounce the treaty without
Belgium’s consent.”™ In the Free Zomnes case™ the
French Government, the Government invoking the rebus
sic stantibus principle, itself emphasized that it does not
allow unilateral denunciation of a treaty claimed to be
out of date. It argued that the doctrine would cause a
treaty to lapse only “lorsque le changement de circon-
stances aura 6té reconnu par un acte faisent droit entre
les deux Etats intéressés” ; and it further said: “cet acte
faisant droit enive les deux Etats intéressés peut étre
soit un accord, lequel accord sera une reconnaissance du
changement des circonstances et de son effet sur le
traité, soit une sentence du juge international compétent
s'il y en @ un”.”® Switzerland, emphasizing the differ-
ences of opinion amongst writers in regard to the prin-
ciple, disputed the existence in international law of any
such right to the termination of a treaty because of
changed circumstances enforceable through the decision
of a competent tribunal. But she rested her case pri-
marily on three contentions: (@) the circumstances al-
leged to have changed were not circumstances on the
basis of whose continuance the parties could be said to
have entered into the treaty; (&) in any event, the doc-
trine does not apply to treaties creating territorial rights;
and (c¢) France had delayed unreasonably long after the
alleged changes of circumstances had manifested them-
selves.™ France does not appear to have disputed that

68 P C.I.J., Series C, No. 2, pp. 187-188.

9 I'bid., pp. 208-209.

70 I'bid., No. 16, 1., p. 52.

71 I'bid., pp. 22-23; the case was ultimately settled by the con-
clusion of a new treaty.

72 I'bid., Series A/B, No. 46.

73 Ibid., Series C, No. 58, pp. 578-579, 109-146, and 405-415;
see also Series C, No. 17, I, pp. 89, 250, 256, and 283-284.

74 I'bid., Series C, No. 58, pp. 463-476.
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the doctrine is inapplicable to territorial rights; instead,
she drew a distinction between territorial rights and
“personal” rights created on the occasion of a territorial
settlement.”™ The Court upheld the Swiss Government’s
contentions on points (a) and {c¢), but did not pro-
nounce on the application of the rebus sic sianiibus prin-
ciple to treaties creating territorial rights.

(5) The principle has also sometimes been invoked
in debates in political organs of the United Nations,
either expressly or by implication. In 1947, for example,
when Egypt referred the question of the continued
validity of the Anglo-Egyptian Treaty to the Security
Council, the United Kingdom delegates interpreted the
Egyptian case as being one based on the rebus sic stan-
tibus principle. The existence of the principle was not
disputed, though emphasis was placed on the conditions
restricting its application. The Secretary-General also,
in a study of the validity of the minorities treaties con-
cluded during the League of Nations era, while fully
accepting the existence of the principle in international
law, emphasized the exceptional and limited character
of its application.™

(6) Some members of the Commission expressed
doubts as to how far the principle could be regarded as
an already accepted rule of international law ; and many
members emphasized the dangers which the principle
involved for the security of treaties unless the conditions
for its application were closely defined and adequate
safeguards were provided against its arbitrary applica-
tion. The Commission, however, concluded that the prin-
ciple, if its application were carefully delimited and
regulated, should find a place in the modern law of
treaties. A treaty might remain in force for a long time
and its stipulations come to place an undue burden on one
of the parties, Then, if the other party were obdurate
in opposing any change, the fact that international law
recognized no legal means of terminating or modifying
the treaty otherwise than through a further agreement
between the same parties might impose a serious strain
on the regulations between the States concerned; and
the dissatisfied State might ultimately be driven to take
action outside the law. The number of such cases was
likely to be comparatively small. As pointed out in the
commentary to article 38, the majority of modern treaties
were expressed to be of short duration, or were entered
into for recurrent terms of years with a right to break
the treaty at the end of each term, or were expressly or
implicitly terminable upon notice. In all these cases
either the treaty expires automatically or each party,
having the power to terminate the treaty, had the power
also to apply pressure upon the other party to revise its
provisions. Nevertheless, there remained a residue of
cases in which, failing any agreement, one party might
be left powerless under the treaty to obtain any legal
relief from outmoded and burdensome provisions. It was
in these cases that the rebus sic stantibus doctrine could
serve a purpose as a lever to induce a spirit of compro-
mise in the other party. Moreover, despite the strong
reservations often expressed with regard to it, the evi-
dence of the acceptance of the doctrine in international
law was so considerable that it seemed to indicate a
recognition of a need for this safety-valve in the law of
treaties.

(7) In the past the principle has almost always been
presented in the guise of a tacit condition implied in
every “perpetual” treaty that would dissolve it in the

75 Ibid., pp. 136-143.
76 E/CN.4/367, p. 37.



event of a fundamental change of circumstances. The
Cowmission noted, however, that the tendency today
was to regard the implied term as only a fiction by which
it was attempted to reconcile the principle of the dis-
solution of treaties in consequence of a fundamental
change of circumstances with the rule pacte sunt ser-
vanda.”™ In most cases the parties gave no thought to the
possibility of a change of circumstances and, if they had
done so, would probably have provided for it in a dif-
ferent manner. l'urthermore, the Commission considered
the fiction to be an undesirable one since it increased
the risk of subjective interpretations and abuse. For this
reason, the Commission was agreed that the theory of
an tmplied term must be rejected and the doctrine formu-
lated as an objective rule of law by which, on grounds
of equity and justice, a fundamental change of circum-
stances may, under certain conditions, be invoked by a
party as a ground for terminating the treaty. It further
decided that, in order to emiphasize the objective charac-
ter of the rule, it would be better not to use the term
“rebus sic stantibus” either in the text of the article or
even in the title, and so aveid the doctrinal implication
of that term,

(8) The Commission also recognized that many au-
thorities have in the past limited the application of the
principle to so-called perpetual treaties, that is, to treaties
not making any provision for their termination. The
reasoning by which this limitation of the principle was
supported by these authorities did not, however, appear
to the Commission to be convincing. When a treaty had
been given a duration of ten, twenty, fifty or ninety-nine
vears. it could not be excluded that a fundamental change
of circumstances might occur which radically affected the
basis of the treaty. The cataclysmic events of the present
century showed how fundamentally circumstances may
change within a period of only ten or twenty years. If
the doctrine were regarded as an objective rule of law
founded upon the equity and justice of the matter, there
did not seem to be any reason to draw a distinction
between “perpetual” and “long term” treaties. Moreover,
practice does not altogether support the view that the
principle was confined to “perpetual” treaties.”® Some
treaties of limited duration actually contained what were
equivalent to rebus sic stantibus provisions.™ The prin-
ciple had also been invoked sometimes in regard to
limited treaties as, for instance, in the resolution of the
French Chamber of Deputies of 14 December 1932
expressly invoking the principle of rebus sic stantibus
with reference to the Franco-American war debts agree-
ment of 1926.5° The Commission accordingly decided
that the rule should be framed in the present article as
one of general application, though for obvious reasons
it would seldom or never have relevance for treaties of
limited duration or which are terminable upon notice.

(9) Paragraph 1 has as its object to emphasize that it
is not any change in the circumstances existing when the

77 C. Rousseau, op. cit,, p. 384; Sir John Fischer Williams,
AJIL., 1928, pp. 93-94; C. De Visscher, Théories et réalités
en droit international public, p. 391 ; J. Basdevant, “Régles génér-
ales du droit de la paix”, Recueil des Cours 1936, vol. IV, pp.
653-654; Sir Gerald Fitzmaurice, Second report, Yearbook of
the Intcrnational Law Commission, 1957, vol. 11, para. 149.

78 C. Roussean, op. cit., p. 586.
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treaty was entered into that may be invoked as a ground
for terminating a treaty, but only one which fulfils the
conditions laid down in paragraph 2. Many members of
the Commission regarded the rule contained in this
article, even when sirictly defined, as representing a
danger to the security of treaties. These members con-
sidered it essential to underline the exceptional character
of the application of the rule, and some of them were
in favour of using an even stronger formula. Certain
other members, while recognizing the need to define the
conditions for the application of the article with pre-
cision, regarded it rather as expressing a principle of
general application which has an important role to play
in bringing about a muodification of out-of-date treaty
situations in a rapidly changing world.

(10) Paragraph 2 defines the changes of circum-
stances which may be invoked as a ground for the ter-
mination of a treaty or for withdrawing from a multi-
lateral treaty. The change must relate to a fact or situ-
ation which existed at the time when the treaty was
entered into and must be a “fundamental” one in the
sense that: (@) “the existence of the fact or situation
constituted an essential basis of the consent of the parties
to the treaty”, and (&) “the effect of the change is to
transform in an essential respect the character of the
obligations undertaken in the treaty”. The Commission
gave the closest consideration to the formulation of
these conditions. It attached great importance in express-
ing them in objective terms, while at the same time mak-
ing it clear that the change must be one affecting the
essential basis of the consent of the parties to the treaty.
Certain members felt that general changes of circum-
stances quite outside the treaty might bring the article
into operation. But the Commission decided that such
general changes could only be invoked as a ground for
terminating the treaty if their effect was to alter a fact
or situation constituting an essential basis of the parties’
consent to the treaty.

(11} Certain members of the Commission favoured
the insertion of a provision making it clear that a sub-
jective change in the attitude or policy of a government
could never be invoked as a ground for terminating,
withdrawing from or suspending the operation of a
treaty. They represented that, if this were not the case,
the security of treaties might be gravely prejudiced by
recognition of the principle in the present article. Other
members, while not dissenting from the view that mere
changes of policy on the part of a government cannot
normally be invoked as bringing the principle into oper-
ation, felt that it would be gomng too far to state that
a change of policy could never in any circumstances be
invoked as a ground for terminating a treaty. They in-
stanced a treaty of alliance as a possible case where a
radical change of political alignment by the government
of a country might make it unacceptable, from the point
of view of both partics, to continue with the treaty. The
Commission, considering that the definition of a “funda-
mental change of circumstances” in paragraph 2 should
suffice to exclude abusive attempts to terminate a treaty
on the basis merely of a change of policy, decided that
it was unnecessary to go further into the matter in
formulating the article.

(12) Paragraph 3 excepts from the operation of the
article two cases which gave rise to some discussion. The
first concerns treaties fixing a boundary, which both
States concerned in the Free Zones case appear to have
recognized as being outside the rule, as do most writers.
Some members of the Commission suggested that the
total exclusion of these treaties from the rule might go



too far, and might be inconsistent with the principle of
self-determination recognized in the Charter. The Com-
mission, however, concluded that treaties fixing a bound-
ary should be recognized to be an exception to the rule,
because otherwise the rule, instead of being an instru-
meut of peaceful change, might become a source of
dangerous frictions. It also took the view that “self-
determination”, as envisaged in the Charter, was an
independent principle and that it might lead to confusion
if, in the context of the law of treatics, it were presented
as an application of the rule contained in the present
article. By excepting treaties fixing a boundary from its
scope the present article would not exclude the operation
of the principle of self-determination in any case where
the conditions for its legitimate operation existed.

(13) The second exception—in sub-paragraph 3(5)
—is cases where the parties have foreseen the change of
circumstances and have made provision for it in the
treaty itself, In the discussion of this article some mem-
bers of the Commission expressed the view that the
principle contained in this article is one which, under
general international law, the parties may not excude
altogether by a provision in the treaty. According to
these members, the parties may make express provision
for a change which they contemplate may happen, but
are not entitled simply to negative the application of the
present article to the treaty. Other members doubted
whether the freedom of States to make their own agree-
ment on this point could or should be limited in this
way. The Commission, without taking any position on
this question, excepted from the article “changes of cir-
cumstances which the parties have foreseen and for the
consequences of which they have made provision in the
treaty itself”.

(14) Paragraph 4 makes the principle of the sepa-
rability of treaty provisions applicable to this article.
Where the change of circumstances relates to particular
clauses only of the treaty, it seemed to the Commission
appropriate, for the same reasons as in the case of super-
vening impossibility of performance, to allow the sever-
ance of those clauses from the rest of the treaty under
the conditions laid down in article 46.

(15) 1In the discussion of this article, as in the dis-
cussion of article 42, many members of the Commission
stressed the importance which they attached to the pro-
vision of adequate prccedural safeguards against arbi-
trary action as an essential basis for the acceptance of
the article.

Article 45

Emergence of a new peremptory norm of general
international lIaw

1. A treaty becomes void and terminates when a
new peremptory norm of general international law
of the kind referred to in article 37 is established
and the treaty conflicts with that norm.

2. Under the conditions specified in article 46, if
only certain clauses of the treaty are in conflict with
the new norm, those clauses alone shall become void.

Commentary

(1) The rule formulated in this article is the logical
corollary of the rule in artice 37 under which a treaty
is void if it conflicts with a “peremptory norm of general
international law from which no derogation is per-
mitted”. Article 37, as explained in the commentary to
it, is based upon the hypothesis that in international law

today there are a certain number of fundamental rules -
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of international public order from which no State may
derogate even by agreement with another State, Mani-
festly, if a new rule of that character-—a new rule of
jus cogens—is established either by general multilateral
treaty or by the development of a new customary rule, its
effect must be to render void not only future but existing
treaties. This follows from the fact that it is an over-
riding rule of public order depriving any act or situation
which is in conflict with it of legality. An example would
be former treaties regulating the slave trade, the per-
formance of which later ceased to be compatible with
international law owing to the general recognition of the
total illegality of all forms of slavery.

(2) The Commission discussed whether to include
this rule in article 37, but decided that it should be placed
among the articles concerning the termination of treaties.
Although the rule operates to deprive the treaty of valid-
ity, its effect is not to render it void ab initio, but only
from the date when the new rule of jus cogens is estab-
lished ; in other words it does not nullify the treaty, it
forbids its further performance. It is for this reason that
paragraph 1 provides that the treaty “becomes void
when a new peremptory norm . . .”.

(3) Paragraph 2 provides that, subject to the condi-
tions for the separability of treaty provisions laid down
in article 46, if only certain clauses oi the treaty are in
conflict with the new rule of jus cogens, they alone are
to become void. Although the Commission did not think
that the principle of separability was appropriate when
a treaty was rendered void ab initio under article 37 by
an existing rule of jus cogens, it felt that different con-
siderations applied in the case of a trcaty which had
been entirely valid when concluded but was now found
in some of its provisions to conflict with a newly estab-
lished rule of jus cogens. If those provisions could
properly be regarded as severable from the rest of the
treaty, the Commission thought that the rest of the treaty
ought to be regarded as still valid.

SECTION IV: PARTICULAR RULES RELATING TO THE
APPLICATION OF SECTIONS II AND III

Article 46

Separability of treaty provisions for the purposes
of the operation of the present articles

1. Except as provided in the treaty itself or in
articles 33 to 35 and 42 to 45, the nullity, termination
or suspension of the operation of a treaty or with-
drawal from a treaty shall relate to the treaty as a
whole.

2. The provisions of articles 33 to 35 and 42 to 45
regarding the partial nullity, termination or sus-
pension of the operation of a treaty or withdrawal
f;om particular clauses of a treaty shall apply only
if:

(a) The clauses in question are clearly severable
from the remainder of the treaty with regard to
their application; and

(b) It does not appear either from the treaty or
from statements made during the negotiations that
acceptance of the clauses in question was an essen-
tial condition of the consent of the parties to the
treaty as a whole.

. Commentary

(1) A number of the articles in sections IT-and III
provide explicitly for the possibility of lim’ting a claim
to invoke the nullity of a treaty or a ground of termina-



tion to particular clauses only of the treaty. In each case
reference is made to the conditions for the separability
of treaty provisions specified in the present article. As
the proposals of the Commission concerning the right to
claim the partial nullity or termination of a treaty are to
some extent de lege ferenda, the Commission considers
it desirable to make certain general opservations on the
question before commenting upon the article.

(2) The separability of treaty provisions was until
comparatively recently considered almost exclusively in
connexion with the right to terminate a treaty on the
ground of a breach of the other party. Certain modern
authorities,® however, have advocated recognition of the
principle of separability in cases of invalidity and in
determining the effect of war upon treaties. They have
urged that in some cases one provision of a treaty may
be struck out or suspended without necessarily disturb-
ing the balance of the rights and obligations established
by the other provisions of the treaty and without de-
stroying one of the considerations which induced the
parties to accept the treaty as a whole. These authorities
cite in support of their contentions certain pronounce-
ments of the Permanent Court of International Justice
in regard to the interpretation of self-contained parts of
treaties.??

(3) The question of the separability of treaty pro-
visions for the purposes of interpretation raises quite
different issues from the application of the principle of
separability to the nullity or termination of treaties.
However, if the jurisprudence of the two Courts does
not throw much light on these latter questions, it is clear
that certain judges in separate opinions in the Nor-
wegian Loans and [nterhandel cases accepted the ap-
plicability of the principle of separating treaty provisions
in the case of the alleged nullity of a unilateral Declara-
tion under the Optional Clause, by reason of a reserva-
tion the validity of which was contested.

(4) The authorities being by no means conclusive,
the Commission decided that it should examine de novo
the appropriateness and utility of recognizing the prin-
ciple of separability of treaty provisions in the context
of the nullity and termination of treaties. The Commis-
sion further decided that in order to determine the
appropriateness of applying the principle in these con-
texts it was essential to examine each article in turn,
since different considerations might well apply in the
various articles, The Commission concluded that, for
reasons which have already been given in the com-
mentary to each article, the application of the principle
would be appropriate and serve a useful purpose in
regard to articles 33 (fraud), 34 (error), 35 (personal
coercion), 42 (breach), 43 (impossibility of perform-
ance ), 44 (change of circumstances) and 45 (superven-
ing rule of jus cogens). But it also concluded that this
wotld only be acceptable if the conditions under which
the principle might legitimately be invoked in any given
case were defined with some strictness. The sole purpose
of the present article is to define those conditions.

(5) Paragraph 1 of the article makes it clear that
the general rule is that the nullity or termination of a
treaty or the suspension of its operation relates to the
treaty as a whole. This rule is subject, first, to any pro-
visions in the treaty allowing the separation of its pro-

8 See Harvard Law School, Research in International Law,
[I, Law of Treaties, art, 30, pp. 1134-1139; McNair, Law of
Treaties (1961), chapter 28.

52 E.g., the Free Zones Case, Series A/B, No. 46, p. 140; the
Wimbledon Case, Series A, No. 1, p. 24.

24

visions and, secondly, to the special provisions contained
in the above-mentioned articles, Treaties, more espe-
cially multilateral treaties, which admit the acceptance
of part only of the treaty or which allow partial with-
drawal from the treaty or suspension of the operation
of only one part are not uncommon; and their pro-
visions, so far as they are applicable, necessarily prevail,

(6) Paragraph 2 sets out the basic conditions to
which the application of the principle of separability is
subject in each of the articles where it is allowed, and
they are two-fold. First, the clauses to be dealt with
separately must be clearly severable from the rest of the
treaty with regard to their operation. In other words,
the severance of the treaty must not interfere with the
operation of the remaining provisions. Secondly, it must
not appear from the treaty or from the statements during
the negotiations that acceptance of the severed clauses
was an essential condition of the consent of the parties
to the treaty as a whole. In other words, acceptance of
the severed clauses must not have been so linked to
acceptance of the other parts that, if the severed parts
disappear, the basis of the consent of the parties to the
treaty as a whole also disappears.

Article 47

Loss of a right to allege the nullity of a treaty or a
ground for terminating or withdrawing from a
treaty

A right to allege the nullity of a treaty or a ground
for terminating or withdrawing from it in cases
falling under articles 32 to 35 and 42 and 44 shall no
longer be exercisable if, after becoming aware of
the facts giving rise to such right, the State con-
cerned shall have:

(a) Waived the right; or

(b) So conducted itself as to be debarred from
denying that it has elected in the case of articles 32
to 35 to consider itself bound by the treaty, or in
the case of articles 42 and 44 to consider the treaty
as unaffected by the material breach, or by the

fundamental change of circumstances, which has
occurred.

Commentary

(1) The foundation of the principle that a party is
not permitted to benefit from its own inconsistencies is
essentially good faith and fair dealing (allegans con-
trario non audiendus est). The relevance of this prin-
ciple in international law is generally admitted and has
been expressly recognized by the International Court of
Justice itself in two recent cases.®

(2) The principle is one of general application which
is not confined to the law of treaties.®* Nevertheless, it
does have a particular importance in this branch of
international law. As already mentioned in previous
commentaries, the grounds upon which treaties may be
invalidated under section 11 or terminated under section
IT1 involve certain risks of abusive claims to allege the
nullity or termination of treaties. Another risk is that
a State, after becoming aware of an essential error in
the conclusion of the treaty, an excess of authority

8 The Arbitral Award made by the King of S amm, I.C.J.
Reports, 1960, pp. 213-214; The Temple of Preah ijhear, 1.C.J.
Reporis, 1962, pp. 23-32.

. % See generally D. W, Bowett, Brilish Vearbook of Int -
tional Law, 1957, pp. 176-202; Bin Cheng, General Prif:'LcipltZr”gf
Law, pp. 141-149; Judges Alfaro and Fitzmaurice in The Temple
of Preah Vihear, 1.CJ. Reports, 1962, pp. 39-51, 62-65.



commiitted by its representative or a breach by the other
party ete., may continie with the treaty as if nothing had
happened and only raise the matter at a much later date
when it desires for quite other reasons to put an end to
its obligations under the treaty. Indeed, it may seek in
this way to resuscitate an alleged ground of invalidity
or of termination long after the event upon the basis of
arbitrary or controversial assertions of fact. The prin-
ciple now under consideration does place a limit upon
the cases in which such claimis can be asserted with any
appearance of legitimacy. Such indeed was the role played
by the principle in the Temple case and in the case of
the AArbitral Award of the King of Spain. Accordingly,
while recognizing the general character of the principle,
the Commission considered that its particular impor-
tance in the sphere of the invalidity and termination of
treaties called for its mention in this part of the law nf
treaties.

(3) “Waiver”, although not identical with the gen-
eral principle of law discussed in the preceding para-
graphs of this commentary, is connected with it ; indeed
some cases of the application of that general principle
can equally be viewed as cases of implied waiver. The
Commission, therefore, considered it appropriate to in-
clude “waiver” in the present article together with the
general painciple of law.

(4) The article accordingly provides that the right
to invoke the nullity of a treaty or a ground for termi-
nating or withdrawing from it in cases falling under
certain articles shall no longer be exercisable if the State
concerned shall have either: (@) waived its right or ()
shall have so conducted itself that it is debarred from
asserting the right by reason of the principle that it may
not take up a legal position which is in contradiction with
its own previous representations or conduct. The essence
of the matter is that the State in question so conducts
itself as to appear to have elected, in cases of nullity
under articles 32-35, to consider itself bound by the
treaty, or in cases of termination under articles 42 and
44, to consider the treaty unaffected by the breach or
change of circumstances.

(5) The Commission noted that the application of
the principle in any given case would necessarily turn
upon the facts and that the governing consideration
would be that of good faith. This being so, the principle
would not operate if the State in question had not been
aware of the facts giving rise to the right or had not
been in a position freely to exercise its right to invoke
the nullity of the treaty as the ground of termination.
The Commission further noted that in municipal systems
of law this general principle has its own particular mani-
festations reflecting technical features of the particular
system. It felt that these technical features of the prin-
ciple in municipal law might not necessarily be appro-
priate for the application of the principle in international
law. For this reason, it preferred to avoid the use of such
municipal law terms as “préclusion” or “estoppel” and
to speak simply of the State being “debarred” from
denying that it has elected to consider itself as bound by
the treaty or to consider the treaty in force.

(6) The Commission did not think it appropriate
that the principle should be admitted in cases of “coer-
cion” or “jus cogens” or in cases of “impossibility of
performance” or of ‘“‘supervening jus cogens”; and,
clearly, it would not be applicable to termination under
a right conferred by the treaty or to termination by
agreement. Consequently, the operation of the principle
was confined to articles 32-35 and 42 and 44.
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Article 48

Treaties which are constituent instruments of
international organizations or which have been
drawn up within international organizations

Where a treaty is a constituent instrument of an
international organization, or has been drawn up
within an international organization, the applica-
tion of the provisions of part I, section III, shall be
subject to the established rules of the organization
concerned.

Commentary

(1) The application of the law of treaties to the con-
stituent instruments of international organizations and
to treaties drawn up within an organization inevitably
has to take account also of the law governing each or-
ganization. Thus, in formulating the rules governing the
conclusion of treaties in part I, the Commission found it
necessary in certain contexts to draw a distinction be-
tween these and other kinds of multilateral treaties and
also in a few instances to distinguish treaties drawn up
under the auspices of an international organization and
treaties drawn up at a conference convened by the States
concerned. In the present part the Commission did not
think it necessary to make any particular provision for
these special categories of treaties with regard to the
articles contained in section II which deal with the
grounds of the invalidity of treaties. The principles
embodied in that section appeared by their very nature
not to require modification for the purposes of being
applied to the constituent treaties of organization or to
treaties drawn up within or under the auspices of inter-
national organizations.

(2) On the other hand, it appeared to the Commis-
sion that certain of the articles in section I11 concerning
the termination or suspension of the operation of treaties
and withdrawal from multilateral treaties might en-
croach upon the internal law of international organiza-
tions to a certain extent, more especially in relation to
withdrawal from the organization, and termination and
suspension of membership. Accordingly, the present
article provides that the application of the provisions
of section 111 to constituent instruments and to treaties
drawn up “within” an organization shall be subject to
the “established rules” of the organization concerned.
The term “established rules of the organization” is in-
tended here, as in article 18, paragraph 1 (a), to embrace
not only the provisions of the constituent instrument or
instruments of the organization but the customary rules
developed in its practice.

(3) The phrase treaty “drawn up within an interna-
tional organization”, which also appears in certain
articles of part I, covers treaties, such as the international
labour conventions, the texts of which are drawn up and
adopted by an organ of the organization concerned, but
not treaties drawn up “under the auspices” of an organi-
zation in a diplomatic conierence convened by the
organization. The latter category of treaties, in the
opinion of the Commission, is as fully subject to all the
provisions of the present part as are general multilateral
treaties drawn up in conferences convened by the States
concerned. Admittedly, there are a few treaties, lilze the
Genocide Convention and the Convention on the Polit-
ical Rights of Women, which were drawn up “within”
an organization but the application of which is not par-
ticularly affected by the law of the organization. As,
however, the present article does not exclude these
treaties from the application of the provisions of section



111, but only makes the application of those provisions
subject to the law of the organization concerned, it was
not considered necessary to qualify the phrase “drawn
up within an organization” for the purposes of the
present article.

SECTION V: PROCEDURE
Article 49

Authority to denounce, terminate or withdraw
from a treaty or suspend its operation

The rules contained in article 4 relating to evi-
dence of authority to conclude a treaty also apply,
mutatis mutandis, to evidence of authority to de-
nounce, terminate or withdraw from the treaty or
to suspend its operation.

Commentary

Article 4 sets out the rules governing the cases in
which organs or representatives of States may be re-
quired to furnish evidence of their authority to conclude
a treaty. Competence under international law to invoke
or establish the nullity of a treaty or to invoke a ground
terminating, withdrawing from or suspending the oper-
ation of a treaty or to effect these acts is of the same
nature as competence to conclude treaties, and it is nor-
mally exercised by corresponding State organs or repre-
sentatives. Similarly, when an organ or representative
of a State purports to exercise that competence, the other
parties to the treaty are concerned to know that it or he
possesses the necessary authority to do so. Accordingly,
it seems both logical and necessary that the rules con-
cerning the furnishing of evidence of authority contained
in article 4 should also apply, mutatis mutandis, to organs
or representatives purporting to perform acts on behalf
of their States with regard to the nullity, termination
or suspension of the operation of a treaty or withdrawal
from a treaty; and the sresent article so provides.

Article 50

Procedure under a right provided for in the treaty

1. A notice to terminate, withdraw from or sus-
pend the operation of a treaty under a right ex-
pressly or impliedly provided for in the treaty must
be communicated, through the diplomatic or other
official charnel, to every other party to the treaty
either directly or through the depositary.

2. Unless the treaty otherwise provides, the no-
tice may be revoked at any time before the date on
which it takes effect.

Commeniary

(1) This article concerns the procedure for exercis-
ing a power of termination, withdrawal or suspension
conferred which is expressed or implied in the treaty.
The procedural act required is a notification and this is
usually given in writing. If difficulties are to be avoided,
it is essential that the notice should not only emanate
frozn an authority competent for the purpose under the
previous article, but should also be the subject of an
official communication to the other interested States. It
goes without saying that the notification should conform
to any conditions laid down in the treaty itself; e.g. the
condition frequently found in treaties for recurrent
periods of years that notice must be given not less than
six months before the end of one of the periods.

(2) Paragraph 1 accordingly provides that a notice
of termination etc. should be formally communicated to
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all the other parties either directly or through the deposi-
tary. It sometimes happens that in moments of tension
the termination of a treaty or a threat of its termination
may be made the subject of a public utterance not ad-
dressed to the State concerned. But it is clearly essential
that such statements, at whatever level they are made,
should not be regarded as a substitute for the formal
act which diplomatic propriety and legal regularity re-
quire.

(3) Paragraph 2 deals with a small point of sub-
stance in that it provides that a notice of termination
etc. may be revoked at any time before the date on which
it takes effect. Thus, if a treaty is subject to termination
by giving six months notice, a notice given under the
treaty may be revoked at any time before the expiry of
the six months period makes it effective. A query was
raised in the Commission as to a possible need to pro-
tect the interests of the other parties to the treaty, should
they have changed their position by taking preparatory
measures in anticipation of the State’s ceasing to be a
party. The Commission, however, considered that the
right to revoke the notice was really implicit in the
provision that it was not to become effective until after
the expiry of a certain period. The other parties would
be aware that the notice was not to become effective
until after the expiry of the period specified and would,
no doubt, take that fact into account in any preparations
which they might make.

Article 51

Procedure in other cases

1. A party alleging the nullity of a treaty, or a
ground for terminating, withdrawing from or sus-
pending the operation of a treaty otherwise than
under a provision of the treaty, shall be bound to
notify the other party or parties of its claim. The
notification must:

(a) Indicate the measure proposed to be taken
with respect to the treaty and the grounds upon
which the claim is based;

(b) Specify a reasonable period for the reply of
the other party or parties, which period shall not be
less than three months except in cases of special
urgency.

2. If no party makes any objection, or if no reply
is received before the expiry of the period specified,
the party making the notification may take the meas-
ure proposed. In that event it shall so inform the
other party or parties.

3. If, however, objection has been raised by any
other party, the parties shall seek a solution of the
question through the means indicated in Article 33
of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall
affect the rights or obligations of the parties under
any provisions in force binding the parties with
regard to the settlement of disputes,

5. Subject to article 47, the fact that a State may
not have made any previous notification to the other
party or parties shall not prevent it from invoking
the nullity of or a ground for terminating a treaty
in answer to a demand for the performance of the
treaty or to a complaint alleging a violation of the
treaty.

Commentary

(1) Asalready mentioned in previous commentaries,
many members of the Commission regarded the present



article as in some ways a key article for the application
of the provisions of part II, sections II and 111, of the
law of treaties. They thought that some of t'ie grounds
upon which treaties may be considered invalid or ter-
minated under those sections, if allowed to be arbitrarily
asserted in face of objection from the other party, would
involve real danger for the security of treaties. These
dangers were, they felt, particularly serious in regard to
claims to denounce or withdraw from a treaty by reason
of an alleged breach by the other party or by reason of
a fundamental change of circumstances. In order to
minimize these dangers the Commission has sought to
define as precisely and as objectively as possible the
conditions under which the various grounds may be
invoked. But whenever a party to a treaty invokes one
of these grounds, the question whether or not its claim
is justified will nearly always turn upon facts the deter-
mination or appreciation of which may be controversial.
Accordingly, the Commission considered it essential that
the present articles should contain procedural safeguards
against the possibility that the nullity or termination of
a treaty may be arbitrarily asserted on the basis of the
provisions of sections II and III as a mere pretext for
getting rid of an inconvenient obligation.

(2) States in the course of disputes have not infre-
quently used language in which they appeared to main-
tain that the nullity or termination of a treaty could not
be established except by consent of both parties. This
presentation of the matter, however, subordinates the
application of the principles governing the invalidity and
termination of treaties to the will of the objecting State
no less than the arbitrary assertion of the nullity or
termination of a treaty subordinates their application
to the will of the claimant State. The problem is, of
course, the familiar one of the settlement of differences
between States. In the case of treaties there is the special
consideration that the parties by negotiating and con-
cluding the treaty have brought themselves into a rela-
tionship in which there are particular obligations of
good faith. Some members of the Commission were
strongly in favour of recommending that the application
of the present articles should be made subject to com-
pulsory judicial settlement by the International Court
of Justice, if the parties did not agree upon another
means of settlement. Other members, however, pointed
out that the Geneva Conventions on the Law of the Sea
and the two Vienna Conventions respectively on Diplo-
matic and on Consular Relations did not provide for
compulsory jurisdiction. While not disputing the value of
recourse to the International Court of Justice as a means
of settling disputes arising under the present articles,
these members expressed the view that in the present
state of international practice it would not be realistic
for the Commission to put forward this solution of the
procedural problem.

(3) After giving prolonged consideration to the ques-
tion, the Commission concluded that its appropriate
course was, first, to provide a procedure requiring a party
which invoked the nullity of a treaty or a ground for
terminating it to notify the other parties and give them
a proper opportunity to state their views, and then, in the
event of an objection being raised by the other party,
to provide that the solution of the question should be
sought through the means indicated in Article 33 of the
Charter. In other words, the Commission considered
that in dealing with this problem it should take as its
basis the general obligation of States under international
law to “settle their international disputes by peaceful
means in stuch a manner that international peace and
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security, and justice, are not endangered” which is en-
shrined in Article 2, paragraph 3 of the Charter and
the means for the fulfilment of which are indicated in
Article 33 of the Charter,

(4) Paragraph 1 accordingly provides that a party
“alleging” the nullity of the treaty or a ground for ter-
minating it or suspending its operation shall put in
motion a regular procedure under which it must first
notify the other parties of its claim. In deing so it must
indicate the measure which it proposes to take with re-
spect to the treaty and the grounds upon which the claim
is based, and must give the other parties a reasonable
period within which to reply. Except in cases of special
urgency, the period must not be less than three months.
The second stage of the procedure depends on whether
or not objection is raised by any party. If there is none
or there i no reply before the expiry of the periad, tie
party may take the measure proposed. If, on the othe-
hand, objection is raised, the parties a~= required to seek
a solution of the question through t« ‘neans indicated
in Article 33 of the Charter. The Co nission did not
find it possible to carry the procedural provisions beyond
this point without becoming involved in some measure
and in one form or another in compulsory solution of the
question at issue between the parties. If after recourse
to the means indicated in Article 33 the parties should
reach a deadlock, it would be for each government to
appreciate the situation and to act as good faith demands,
There would also remain the right of every State,
.. hether or not a Member of the United Nations, under
certain conditions, to refer the dispute to the competent
organ of the United Nations.

(5) Evenif, for the reasons previously mentioned in
this commentary, the Commission felt obliged not to go
beyond Article 33 of the Charter in providing for pro-
cedural checks upon arbitrary action, it considered that
the establishment of the procedural provisions of the
present article as an integral part of the law relating to
the invalidity and termination of treaties would be a
valuable step forward. The express subordination of the
substantive rights arising under the provisions of Sec-
tions IT and IIT to the procedure prescribed in the pres-
ent article and the checks o unilateral action which the
procedure contains would, ¥ was thought, give a sub-
stantial measure of protection against purely arbitrary
assertions of the nullicy or termination of a treaty.

(6) Paragraph 4 merely provides that nothing in the
article is to affect the position of the parties under any
other provisions for the settlement of disputes in force
between the parties, whether contained in the treaty
itself or in any other instrumend.

(7) Paragraph 5 reserves the right of any party to
invoke the nullity or termination of a treaty by way of
answer to a demand for its performance or to a com-
plaint in regard to its violation, even although it may not
previcusly have initiated the procedure laid down in the
article for invoking the nullity or termination of the
treaty. In cases of error, impossibility of performance
or change of circumstances, for example, a State might
well not have invoked the ground in question before
being confronted with a complaint—perhaps even before
a tribunal. Subject io the provisions of article 47 con-
cerning the effect of inaction in debarring a State from
invoking a ground of nullity or termination, it would
seem right that a mere failure to have made a prior
notification should not prevent a party from raising the
question of the nullity or termination of a treaty in
answer to a demand for performance.



SECTION VI: LEGAL CONSEQUENCES OF THE NULLITY,
TEFRMINATION OR SUSPENSION OF THE OPERATION
OF A TREATY

Article 52

Legal consequences of the nullity of a treaty

1. (&) The nullity of a treaty shall not as such
affect the legality of acts performed in good faith
by a party in reliance on the void instrument before
the nullity of that instrument was invoked.

(b) The parties to that instrument may be re-
quired to establish as far as possible the position
that would have existed if the acts had not been
performed.

2. If the nr ity results from fraud or coercion
imputable to oue party, that party may not invoke
the provisions of paragraph 1 above.

3. The same principles shall apply with regard
to the legal consequences of the nullity of a State’s
consent to a multilateral treaty.

Commentary

(1) This article deals only with the legal effects of
the nullity of a treaty. 1t does not deal with any questions
of responsibility or of redress arising from acts which
are the cause of the nullity of a treaty. Fraud or coercion,
for example, clearly raise questions of responsibility and
redress as well as of nullity. But those questions fall
outside the scope of the present part, which is concerned
only with the nullity of the treaty.

(2) The Commission found that this article posed a
problem of some delicacy. The nuility of the treaty in
cases falling under section II is a nullity ab initio, and
vet, for reasons which are entirely justifiable in law, it
may not have been invoked until after the treaty has been
applied for some time. The problem is to determine the
legal position of the parties on the basis that the treaty
is a nullity but the parties have acted upon it as if it were
not. The Commission considered that in cases where
neither party was to be regarded as a wrong-doer with
respect to the cause of nullity their legal positions should
be determined on the basis of the principle of good faith,
taking account of the nuliity of the treaty.

(3) Paragraph 1 accordingly provides that the
nullity of the treaty is not. as such, to affect the legality
of acts performed by either party in good faith in re-
hance on the void instrument before its nullity is invoked.
This means that the nullity of the treaty dces rot, as
such, convert acts done in reliance on a right conferred
by the treaty into wrongful acts for which the party in
question has international responsibility. It does not
mean that the acts are to be regarded as validated for
the future and creative of continuing rights. On the con-
trary, sub-paragraph (b) expressly provides that the
parties may be required to “establish as far as possible
the position that would have existed if the acts had not
been performed”. In other words, the nullity of the
treaty is for all other purposes to have its full legal
consequences.

(4) Paragraph 2 for obvious reasons excepts from
the rule in paragraph 1 a party whose fraud or coercion
has been the cause of the nullity.

(5) Paragraph 3 merely applies the previous para-
graphs also to the nullity of the consent of an individual
State to a multilateral treaty.

Article 53

Legal consequences of the termination of a treaty

1. Subject to paragraph 2 below and unless the
treaty otherwise provides, the lawful termination
of a treaty:

(a) Shall release the parties from any further ap-
plication of the treaty;

(5) Shall not affect the legality of any act done
in conformity with the provisions of the treaty or
that of a situatien resulting from the =pplication
of the treaty.

2. If a treaty terminates on account of its having
become void under artizle 45, a situation resulting
from the application of the treaty shall retain its
validity only to the extent that it is not in conflict
with the norm of general international law whose
establishment has rendered the treaty void.

3. Unless the treaty otherwise provides, when a
particular State lawfully denounces or withdraws
from a multilateral treaty:

(a) That State shall be released from any further
application of the treaty;

(b) The remaining parties shall be released from
any further apolication of the treaty in their rela-
tions with the State which has denounced or with-
drawn from it;

(¢) The legalivy of any act done in conformity
with the provisions of the treaty orior to the denun-
ciation or withdrawal and the validity of any situ-
ation resulting from che application of the treaty
shall not be affected.

4. The fact that a State has been released from
the further application of a treaty under paragraph
1 or 3 above shall in no way impair its duty tec fulfil
any obligations embodied in the treaty to which it
is also subjected under any other rule of interna-
tional law.

Commentary

(1) Article 53, like the previous article, does not deal
with any question of responsibility or redress that may
arise from acts which are the cause of the termination
of a treaty, such as breaches of the treaty by one of the
parties; it is limited to the legal consequences of a treaty’s
termination.

(2) Except in the case mentioned in paragraph 2 of
the article, the formulation of the legal consequences of
termination did not zppear to the Commission to pose
any particular problem. Paragraph 1 states that the ter-
mination releases the parties from any further applica-
tion of the treaty, but does not affect the legality of any
act done in conformity with the provisions of the treaty
or that of a situation resulting from the application of
the treaty. It is true that different opinions are some-
times expressed as tc the exact legal basis, after a treaty
has terminated, of situations resulting from executed
provisions of the treaty. However, the Com: #ssion did
not think it necessary to enter into this theurctical point
for the purpose of formulating the provisions of the
article, which appeared to it to follow logically from the
legal act of the termination of the treaty.

(3) The particuar ase of a termination resulting
from the emergence of a new rule of jus cogens which is
contemplated in article 45 did, on the other hand, appear
to the Corri':sion to be a little more complicated. The
hypothesi. - [zt a treaty or part of it becomes void and



terminates by reason of its conflict with a new over-
riding rule of jus cogens, after having been valid and
applied during some, perhaps quite long, period of time.
Clearly, the invalidity which subsequently attaches to
the treaty is not a nullity ab initio, but is one that dates
from the emergence of the new rule of jus cogens.
Arcovdingly, equity requires that, in principle, the rules
laia Jown in paragraph 1 concerning the legal conse-
yuences of termination shiould apply. However, the rule
of jus cogens being an over-riding rule of international
law, it secemed to the Commission that any situation
resulting from the previous application of the treaty
could only retain its validity after the emergence of the
rule of jus cogens to the extent that it was not in conflict
with that rule. Paragraph 2 accordingly so provides.

(4) Paragraph 3 merely adopts the provisions of
paragraph 1 to the case of the withdrawal of an individual
State from a multilateral treaty. It also takes account ot
the fact that some multilateral treaties do contain express
provisions regarding the legal consequences of with-
drawal from the treaty. Article XIX of the Convention
on the Liability of Operators of Nuclear Ships,®® for
example, expressly provides that even after the termina-
tion of the Convention liability for a nuclear incident is
to continue for a certain period with respect to ships
the operation of which was licensed during the currency
of the Convention. Again some treaties, for example,
the Luropean Convention on Human Rights and Funda-
mental Freedoms,® expressly provide that the denun-
ciation of the treaty shall not release the State from its
obligations with respect to acts dor-¢ during the currency
of the Convention.

(5) Paragraph 4 provides—ex abundanti cautela—
that -elease from the further application of the pro-
visions of a treacy does not in any way impair the duty
of the parties to fulfil obligations embodied in the treaty
to which they are also subjected under general interna-
tional law or under another treaty. The point, although
self-evident, was considered worth emphasizing in this
articie, seeing that a number of major Conventions em-
bodying rules of general international law, and even
rules of jus cogens, contain denunciation clauses. A few
Conventions, such as the Geneva Conventions of 1949
for the humanising of warfare, expressly lay down that
denunciation does not impair ile obligations of the
parties under general international law. But the majority

85 Signed at Brussels on 25 May 1962.
86 Article 65, United Nations Treaty Series, vol. 213, p. 252,

of treaties provide for their own denunciation without
prescribing that the denouncing State will remain bound
by its obligatiuns under general international law with
respect to the matters dealt with in the treaty.®”

Article 54

Legal consequances of the suspension of the
cperation of a treaty

1. Subject to the provisions of the treaty, the
suspension of the operation of a treaty:

(a) Shall relieve the parties from the obligation
to apply the treaty during the period of the sus-
pension;

(b) Shall not otherwise affect the legal relations
between the parties established by the treaty;

(¢) In particular, shall not affect the legality of
any act done in conformity with the provisions of
the treaty or that of a situation resulting from the
application of the treaty.

2. During the period of the suspension, the
parties shall refrain from acts calculated to render
the resumption of the operation of the treaty im-
possible.

Commentary

(1) This article, like the two previous articles, does
not touch the question of responsibility, but concerns
only the direct lege! consequences of the suspension of
the operation of the treaty.

(2) Paragraph 1 adapts to the case of suspension
the rules aid down in article 53, paragraph 1, for the
case of termination. The partier are relieved from the
obligation to apply the treaty during the period of the
suspension. But the relations established between them
by the treaty are not otherwise affected by the suspen-
sion, while the legality of acts previously done under
the treaty and of situations resulting from the application
of the treaty are not affected.

(3) The very purpose of suspending the operation
of the treaty rather than terminating it is to keep the
treaty relationship in being. The parties are therefore
bound in good faith to refrain from acts calculated to
frustrate the treaty altogether and to render its resump-
ticn impossible.

87 E.z., the Genocide Convention, United Nations Treaty
Series, vol. 78, p. 277.



Chapter I

QUESTION OF EXTENDED PARTICIPATION IN GENERAL MULTILATERAL
TREATIES CONCLUDED UNDER THE AUSPICES OF TIE
LEAGUE OF NATIONS

18. On the recommendation of the Sixth Commiitee,
the General Assembly, at its 1171st meeting, held on
20 November 1962, adopted the following resolution®s:

“The General Assembly,

“Taking note of paragraph 10 of the commentary
to articles 8 and 9 of the drafit articles on the law of
treaties contained in the report of the International
Law Commission covering the work of its fourteenth
session,

_ “Desiring to give further consideration to this ques-
tion,

“l. Requests the International Law Commission to
study further the question of extended participation
in general multilateral treaties concluded under the
auspices of the League of Nations, giving due con-
sideration to the views expressed during the discus-
sions at the seventeenth session of the General Assem-
bly, and to include the results of the study in the report
of the Commission covering the work of its fifteenth
session

“2. Decides to place on the provisional agenda of
its eighteenth session an item entitled ‘Question of
extended participation in general multilateral treaties
concluded under the auspices of the League of

rn

Nations’.

19. In addition to the records of the discussions in
the Sixth Committee, the Commission had before it a
note by the Secretariat which contained a summary of
those discussions (A/CN.4/159 and Add.1) and a re-
port entitled “Question of extended participation in
general multilateral treaties concluded under the auspices
of the League of Nations (General Assembly resolution
1766 (XVII)”, submitted by the Special Rapporteur on
the Law of Treaties (A/CN.4/162). The Commission
examined the question at its 712th and 713th meetings.

20. As indicated by the terms of the resolution, the
further study requested of the Commission relates to a
question raised in paragraph 10 of the commentary to
articles & and 9 of the Commission’s draft articles on the
law of treaties. In that paragraph, the Commission drew
attention to “the problem of the accession of new States
to general multilateral treaties, concluded in the past,
whose participation clauses were limited to specific cate-
gories of States”. It pointed out that certain technical
difficulties stand in tlie way of finding a speedy and
satisfactory solution to this problem through the me-
dium of the draft articles on the law of treaties which
are now in course of preparation. Suggesting that con-
sideration should therefore be given to having recourse
to other more expeditious procedures, it observed:

“It seems to be established that the opening of a
treaty to uccession by additional States, while it re-
quires the consent of the States entitlec to a voice in
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the matter, does not necessitate the negotiation of a
fresh treaty amending or supplementing the earlier
one. One possibility would be for administrative action
to be taken through the depositaries of the individual
treaties to obtain the necessary consents of the States
concerned in each treaty; indeed, it is known that
action of this kind has been taken in some cases. An-
other expedient that might be considered is whether
action to obtain the necessary consents might be taken
in the form of a resolution of the General Assembly
by which each Member State agreed that a specified
list of multilateral treaties of a universal character
should be opened to accession by new States. It is true
that there might be a few non-Member States whose
consent might also be necessary, but it should not be
impossible to devise a means of obtaining the assent of
these States to the terms of the resolution,”#®

21. During the discussion of the Commission’s report,
members of the Sixth Committee had asked for partica-
lars of the treaties in question. The Secretariat had ac-
cordingly submitted a working paper®® setting out the
multilateral agreements concluded under the auspices
of the League of Nations in respect of which the Secre-
tary-General acts as depository and which are not open
to new States. Part A of this list gave twenty-six agree-
ments which have entered into force, while part B gave
five agreements which have not yet done so. As over a
quarter of a century has now elapsed without the treaties
mentioned in part B receiving the necessary support to
bring them into force, the Commission decided to con-
fine its present study to the treaties mentioned in part A.

22. The Commission interprets the request addressed
to it by the General Assembly as relating only to the
technical aspects of the question of extended participa-
tion in League of Nations treaties. In the present study,
therefore, it will examine this question generally with
reference to the twenty-six treaties given in part A of the
Secretariat’s list, without considering how far any par-
ticular treaty may or may not still retain its usefulness.
However, in the course of the discussion it was stressed
that quite a number of the treaties given in part A may
have been overtaken by modern treaties concluded dur-
ing the period of the United Nations, while some others
may have lost much of their interest for States with the
lapse of time. It was also pointed out that no re-examina-
tion of the treaties appears to have been undertaken with
a view to ascertaining whether, quite apart from their
participation clauses, they may require any changes of
substance in order to adapt them to contemporary con-
ditions. The Commission accordingly decided to bring
this aspect of the matter to the attention of the General
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Assembly, and to suggest that in due course a process
of review should be initiated.

23. Five of the twenty-six treaties have rigid partici-
pation clauses, being confined to the States which were
represented at or invited to the conference which drew
up the treaty.®® These treaties, in short, appear to have
been designed to be closed treaties. The remaining
twenty-one treaties were clearly intended to be open-
ended, the participation clause being so worded as to
allow the participation of any State not represented at
the conference to which a copy of the treaty might be
communicated for that purpose by the Council of the
League. Itis only the fact of the dissolution of the League
and its Council and the absence of any organ of the
United Nations exercising the powers previously exer-
cised by the Council under the treaties which has had
the effect of turning them into ciosed treaties.

24. The arrangements made between the League of
Nations and the United Nations for the transfer of cer-
tain functions, activities and assets of the League to the
United Nations covered, inter alia, functions and powers
belonging to the League of Nations under international
agreements, At its final session the League Assembly
passed a resolution whereby it recommended that the
Members of the League should facilitate in every way
the assumption without interrupfion by the United Na-
tions of functions and powers entrusted to the League
under international agreements of a technical and non-
political character, which the United Nations was willing
to maintain®® The General Assembly, for its part, in
section 1 of resolution 24 (I) of 12 February 1946,
reserved “the right to decide, after due examination, not
to assume any particular function or power, and to deter-
mine which organ of the United Nations or which spe-
cialized agency brought into relationship with the United
Nations should exercise each particular function or
power assumed”. However, having placed on record that
by this resclution those Members of the United Nations
which were parties to the instruments in question were
assenting to the action contemplated and would use their
good offices to secure the co-operation of the other parties
to those instruments so far as was necessary, the General
Assembly declared its willingness in principle to assume
the exercise of certain fuuctions and powers previously
entrusted to the League; ‘n the light of this declaration
it adopted three decisions, A, B and C, which are con-
tained in resolution 24 (I).%®

25. Decision A recalled that under certain treaties
the League had, for the general convenience of the
parties, undertaken to act as a custodian of the original
signed texts and to ‘“perform certain functions, pertain-
ing to a secretariat, which do not affect the operation of
the instruments and do not relate to the substantive rights
and obligations of the parties”. Having then set out some
of the main functions of a depositary, the General As-
sembly declared the willingness of the United Nations to
“accept the custody of the instruments and to charge the
Secretariat of the United Nations with the task of per-
forming for the parties the functions, pertaining to a
secretariat, formerly entrusted to the League of Na-

91 In one case, the Convention Regarding the Measurement
of Vessels Employed in Inland Navigation, the treaty was also
open to States having a common frontier with one of the States
invited to the Conference.
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tions”.* It may here be remarked that, purely secretarial
though the functions of the Secretariat of the League
may have been as depositary of the treaties, it was in-
vested with these functions by the parties to each treaty,
not by the League of Nations, for the appointment of
the League Secretariat as depositary was effected by a
provision of the “final clauses” of each treaty. The trans-
fer of the depositary functions from the Secretariat of
the League to that of the United Nations was therefore
a modification of the final clauses of the treaties in ques-
tion. The League Assembly, it is true, had directed its
Secretary-General to transfer to the Secretariat of the
United Nations for safe custody and performance of
the functions previously performed by the League Secre-
tariat all the texts of the League treaties. But although
the General Assembly, as already mentioned, emphasized
the assent given to this transfer by those Members of the
United Nations which were also parties to the particular
treaties, it did not seek to obtain the agreement of all
the parties to the various treaties. It simply assumed
the functions of the depositary of these treaties by reso-
lution 24 (I) and charged the Secretariat with the task
of carrying them out. No objection was raised by any
party and the Secretary-General has acted as the depost-
tary for all these treaties ever since the passing of the
resolution.®5

26. On the other hand, decision A contained in reso-
lution 24 (1) underlined the purely secretarial character
of the depositary functions transferred to the Secretariat,
pointing out that they did not affect “the operation of
the instruments” or relate to the “substantive rights and
obligations of the parties”. Accordingly, in the case of
closed treaties, including those where the closure has
resulted solely from the disappearance of the Ceuncil
of the League, the Secretary-General has not considered
it within his powers under the terms of the resolution to
accept signatures, ratifications or accessions from States
not covered by the participation clause.

27. Decision B of the resolution dealt with instru-
ments of a “technical and non-political character” con-
taining provisions “relating to the substance of the in-
struments” whose due execution was dependent on the
continued exercise of functions and powers which those
instruments conferred upon organs of the League, The
General Assembly expressed its willingness “to take the
necessary measures to ensure the continued exercise of
these functions and powers” and referred the matter to
the Economic and Social Council for examination. Deci-
sion C dealt with functions and powers entrusted to the
League by instruments having a political character. With
regard to these instruments the General Assembly de-
cided that it would either itself examine, or would submit
to the appropriate organ of the United Nations, any
request from the parties to an instrument that the United
Nations should assume the exercise of the functions or
powers entrusted to the League.

28. In pursuance of decisions B and C, the General
Assembly between 1946 and 1953 approved seven pro-
tocols which amended earlier multilateral treaties and
transferred the functions or powers formerly exercised
by the League to organs of the United Nations. These
protocols dealt with various treaties relating to: (1)
opium and dangerous drugs (United Nations Treaty
Series, vol. 12, p. 179) ; (2) economic statistics (United

9¢ See “Resolutions of the General Assembly concerning the
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Nations Treaty Series, vol. 20, p. 229) ; (3) circulation
of obscene publications (United Nations Treaty Series,
vol. 30, p. 3) ; (4) the white slave traffic (United Nations
Treaty Sertes, vol. 30, p. 23); (5) circulation of and
traffic in obscene publications (United Nations Treat
Series, vol. 46, p. 169) ; (6) traffic in women and chil-
dren (United Nations Treaty Series, vol. 53, p. 13) ; and
(7) slavery (United Nations Treaty Series, vol. 182,
p. 51). In all of these protocols, in addition to making
any necessary amendments of substance, the opportunity
was taken of replacing the participation clause of the
earlier treaties with a clause opening them to accession
by any Member of the United Nations and by any non-
Member State to which the Economic and Social Council
decides officially to communicate a copy of the amended
treaty. It is for this reason that the League of Nations
treaties covered by the protocols are not included in
part A of the Secretariat’s list of multilateral agreements
which are not open to new States.

29. When the problem of extending the right to par-
ticipate in closed League of Nations treaties was taken
up in the Sixth Committee, certain delegations—Aus-
tralia, Ghana and Israel®*—joined together in introduc-
ing a draft resolution designed to achieve this objective.
This draft resolution in its final form, after recalling the
previously quoted passage from the Commission’s report
for 1962 and resolution 24 (I), proposed that the Gen-
eral Assembly should: (1) request the Secretary-General
to ask the parties to the conventions listed in an annex
to the resolution (i.e., the conventions listed in part A
of the Secretariat’s working paper) to state, within a
period of twelve months from the date of the inquiry,
whether they objected to the opening of those of the
conventions to which they were parties for acceptance
by any State Member of the United Nations or member
of any specialized agency; (2) authorize the Secretary-
General, if the majority of the parties to a convention
had not within the period referred to in paragraph 1
objected to opening that convention to acceptance, to
receive in deposit instruments of acceptancce thereto
which are submitted by any State Member of the United
Nations or member of any specialized agency; (3) rec-
ommend that all States parties to the conventions listed
in the annex of the resolution should recognize the legal
effect of instruments of acceptance deposited in accord-
ance with paragraph 2, and communicate to the Secre-
tary-General as depositary their consent to participation
in the conventions of States so depositing instruments of
acceptance ; (4) request the Secretary-General to inform
Members of communications received by him under the
resolution.

30. The sponsors of the draft resolution explained
that the scheme proposed in their draft contemplated
three stages: first, an inquiry to the parties whether they
objected to opening a convention; second, an authoriza-
tion to the Secretary-General to receive new instruments
of acceptance; and third, a recommendation that the
legal effect of new instruments deposited should be
recognized. The first two stages were, they considered,
purely administrative in character and did not effect legal
relationships. The third stage, that of recognition of the
legal effect of newly deposited instruments, would be
only a recommendation and each State would be left to
determine the method of such recognition in the light
of the requirements of its own internal law.

31. During the debate in the Sixth Committee certain
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reservations were expressed as to the procedure pro-
posed in the joint resolution. Some representatives felt
that what was really involved in the first stage was the
agreement of the parties to change a rule on participa-
tion which had been laid down in the conventions, and
that for reasons of international and constitutional law
consent to such a change could not be given informally,
or tacitly by a mere failure to abject. Some representa-
tives stated that the course which was legally preferable
in order to avoid uncertainty and constitutional difficul-
ties was to prepare a protocol of amendment of the
conventions, as had already been done in other cases by
the General Assembly.®” The sponsors of the three-power
draft and some other delegations, however, expressed
the view that a requirement of express consent might
mean a delay of some years in the participation of new
States, and that such a requirement was unnecessary.

32. Some representatives considered that the fact
that some new Stat=s might have become bound by the
League treaties through succession to parties made it
difficult to determine the list of the present-day parties
fo the treaties, as would need to be done under the draft
resolution. Another representative thought that inviting
new States to accede to the conventions ignored the pos-
sibility that they might have become parties by succes-
sion and that such an invitation might prejudge the work
of the International Law Commission on State succes-
sion. The sponsors, on the other hand, took the view that
the question of opening the treaties for new accessions
is quite distinct from the succession of States, and could
not prejudge the Commission’s work on the latter ques-
tion.

33. A number of representatives also expressed the
view that, if participation in the treaties was to be opened
to additional States, it should not be restricted to States
Members of the United Nations or of a specialized
agency, as was at present provided in the draft resolution.

34. Certain other points were made with respect to
the draft resolution. One representative observed that
its provision for a simple majority as sufficient to open
the treaties to additional States appeared to be incon-
sistent with the requirement of a two-thirds majority in
article 9, paragraph 1 (&), of the draft articles on the
law of treaties provisionally adopted by the Commission
in 1962. Another representative thought that it should
have been made clear that it would not be permissible
for acceding States to formulate reservations since he
doubted whether the recent practice concerning reserva-
tions could be applied to the older ireaties.

35. The Commission, as requested, has given due con-
sideration to the views expressed during the discussions
of this question at the seventeenth session of the General
Assembly. It does not, however, understand its task to
be to comment in detail upon these views, but to study
the technical aspects of the question generally and to
report.

36. The first point to be examined is the relation
between the present question and that of the succession
of States to League of Nations treaties, since it has a
definite bearing also on the technical aspects of opening
these treaties to participation by additional States. Thus,
the joint draft resolution would require the Secretary-
General to “ask the parties to the conventions listed in the
annex’’ to state within a period of twelve months whether
they objected to the “opening of those conventions to
which they are parties” etc. ; and his authority to receive

97 See protocols mentioned in paragraph 28 above.



instruments of acceptance in deposit from additional
States would only arise if a “majority of the parties to a
convention’ had raised no objection to the opening of the
convention. In other words, the identification of the
parties to the treaties would be necessary both for
the purposes of the inquiry and for determining when the
authority of the Secretary-General to receive instruments
from additional States came into force. Similarly, if the
procedure of an amending protocol were to be used, it
would be necessary for a stated number or proportion
of the parties to each League treaty to become parties to
the amending protocol in order to bring the latter into
force. Again, therefore, there would be a need to identify
the parties to the League treaties.

37. The present practice of the Secretary-General, as
appears from the Secretariat memorandum on the suc-
cession of States in relation to general multilateral
treaties of which the Secretary-General is the depositary
(A/CN.4/150), is to inquire from each new State
whether it recognizes that it is bound by United Nations
treaties, and by League treaties amended by United Na-
tions protocols, when any of these treaties had been made
applicable to its territory by its predecessor State.®® In
consequence of these inquiries a number of new States
have signified their attitudes towards certain of the
League treaties. But that practice has not previously
extended to the League treaties now under consideration.
According to the information contained in the Secretariat
memorandum, the position with regard to these treaties
is that Pakistan has of its own accord made communica-
tions to the Secretary-General stating that it considers
itself a party to three of the treaties, while Laos has done
the same with regard to one treaty. These communica-
tions have been notified to the Governments concerned.

38. The precise legal position of a new State whose
territory was formerly under the sovereignty of a State
party or signatory to a League treaty is a question which
involves an examination of such principles of interna-
tional law as may govern the succession of States to
treaty rights or obligations. Clearly, if a certain view is
taken of these principles, participation in the League
treaties may be open to a considerable number of the new
States without any special action being taken through the
United Nations to open the treaties to them. But a num-
ber of points of some difficulty may have to be decided
before it can be seen how far the problem is capable of
being solved through principles of succession. In many
of the League treaties, for example, a substantial pro-
portion of the signatories have not proceeded to rati-
fication and the point arises as to what may be the posi-
tion of a new State whose predecessor in the territory
was a signatory but not a party to the treaty, The Com-
mission has only recently begun its study of this branch
of international law and nothing in the preceding ob-
servations is to be understood as in any way prejudging
its views on any aspects of the question of succession
to treaties. The Commission is here concerned only to
oint out that, owing to some of the difficulties, the prin-
ciples governing the succession of States to treaty rights
or obligations can scarcely be expected to provide either
a speedy or a complete solution of the problem now
under consideration.

ProTOoCOL OF AMENDMENT

39. This procedure, if it has the merit of aveiding
any possible constitutional difficulty, also has certain dis-
advantages. In the first place, the procedure adopted in

98 See paragraphs 10-13 of memorandum,
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somewhat complicated. A protocol is drawn up under
which the parties to the protocol undertake that as be-
tween themselves they will apply the amendments to
the League treaty which are set out in an annex to the
protocol. The protocol is open to signature or acceptance
only by the States parties to the League treaty and is
expressed to come into force when any two such States
have become parties to the protocol. On the other hand,
the amendments to the League treaty contained in the
annex to the protocol do not come into force until a
majority of the parties to the League treaty have become
parties to the protocol. Amongst the amendments are
provisions making the League treaty, as amended by
the protocol, open to accession by any Member of the
United Nations and by any non-M :mber State to which
a designated organ of the United Nations shall decide
officially to communicate a copy of the amended treaty.
Thus, under the procedure of the United Nations pro-
tocols there are different dates for the entry into force
of the protocol itself and of the amendments to the
League treaty. Moreover, the parties to the original
treaty become parties to the amended treaty by subscrib-
ing to the protocol, whilst other States do so by acceding
to the amended treaty.

40. In the second place, the protocol operates only
wnter se the parties to it. This is unavoidable, since under
the existing law, unless the treaty expressly so provides,
a limited number of the parties, even if they constitute a
majority, cannot amend the treaty so as to effect its
application to the remaining parties without the latter’s
consent. But it means that a protocol of amendment
provides an incomplete solution to the problem of ex-
tending participation in League of Nations treaties to
additional States, for accession to the amended treaty will
not establish any treaty relations between the acceding
State and parties to the original treaty which have failed
to subscribe to the protocol. There is also a possibility that
there may be some delay before the number of signa-
tures or acceptances necessary to bring the required
amending provision into force are obtained. Conse-
quently, even if the use of a simplified form of protocol
were to be found possible, this procedure would still
have certain drawbacks.

THE THREE-POWER DRAFT RESOLUTION

41. When the Commission suggested that considera-
tion might be given to the possibility of solving the
present problem by administrative action taken through
the depositary of the treaties, it had in mind that today
international agreements are concluded in a great variety

of forms, and that in multilateral treaties communica-
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tions through the depositary are a normal means of ob-
taining the views of the interested States in matters
touching the operation of the final clauses. From the
point of view of international law, the only essential re-
quirement for the opening of a treaty to participation
by additional States is, it is believed, the consent of
the parties and, for a certain period of time, of the
States which drew up the treaty. Constitutional or
political consideraticns may affect the decision of the
interested States as to the particular form in which that
consent should be expressed in any given case. But in
principle the agreement of the interested States may be
expressed in any form which they themselves may de-
termine.

42. The three-power draft resolution, evidently start-

ing from this standpoint, seeks to obtain the necessary
consents by means of inquiries addressed to the parties



to the various treaties by the Secretary-General in his
capacity as depositary of the treaties. These inquiries
would be in a negative form asking the parties to each
treaty whether they have any objection to its being
opened for acceptance by any State Member of the
United Nations or of any specialized agency. In order
to obviate delay, the resolution contemplates that the
parties should be invited to reply within twelve months
and that a failure to reply within that period should be
treated as equivalent to an absence of objection for the
purpose only of determining whether the Secretary-
General should be authorized to receive in deposit in-
struments of acceptance from Members of the United
Nations or of a specialized agency. The authority of the
Secretary-General to receive instruments in deposit is to
arise at the end of the twelve months’ period if a ma-
jority of the parties have not up to then made any
objection. But such “tacit consent” of the majority would
not, it appears, suffice to give legal effect to the instru-
ments of acceptance deposited with the Secretary-
General even vis-a-vis those parties whose consent is thus
presumed. For paragraph 3 of the draft resolution rec-
ommends all the parties also to recognize the legal effect
of the instruments and to communicate to the Secretary-
General their consent to the participation of the States
concerned in the treaties.

43. The various points made in the Sixth Committee
with regard to the three-power draft resolution have been
noted in paragraphs 30-34 above, and the question of
the bearing of State succession upon the identification of
the parties to the League treaties has already been dis-
cussed in paragraphs 36-37. It is for the Sixth Committee
finally to appraise the legal merits or demerits of that
draft resolution as a means of solving the present prob-
lem. The Commission will therefore limit itself to certain
observations of a general nature with a view to assisting
the Sixth Committee in arriving at its decision as to the
best procedure to adopt in all the circumstances of the
case.

44. The procedure proposed in the three-power draft
resoluticn, though it offers the prospect of somewhat
speedier action than might be obtainable through an
amending protocol, does not avoid some of the latter’s
other defects. Its entry into effect is made dependent on
the tacit consent of a “majority of the parties”, thereby
appearing to require an exhaustive determination of the
States ranking as parties in order to ascertain the date
when the procedure begins to become effective. In this
connexion, it may be noted that the later United Nations
protocols seek to minimize the difficulty arising from the
need to identify the parties to League treaties by making
the entry into force of the amendments dependent upon
th: acceptances of a specified number, rather than of a
majority of the parties.

45, At the same, it may be pointed out that the re-
quirement of a simple majority laid down in the draft
resolution, as in the United Nations protocols, is not in
conflict with the rule formulated in article 9, paragraph
1 (a), of the Commission’s draft articles, which contem-
plates a two-thirds majority for the opening of multi-
lateral treaties to additional participation. That rule was
proposed by the Commission de lege ferenda and under it
the consent of a two-thirds majority would operate with
binding effect for all the parties. But under the three-
power draft resolution and the United Nations protocols
the consent of a simple majority of the parties modifies
the treaty only with effect inter se the parties which give
their consent.

34

46. Finally, it is necessary to examine the point made
in the Sixth Committee as to possible constitutional ob-
jections to the procedure of tacit consent. Under the
draft resolution, as its sponsors pointed out, tacit consent
would operate only to establish the authority of the Sec-
retary-General to receive instruments in deposit and it
would be open to each party to follow whatever pro-
cedure it wished for the purpose of “recognizing” the
legal force and effect of the instruments deposited with
the Secretary-General. If this feature of the resolution
may diminish the force of the constitutional objections,
it also involves a certain risk of delaying the completion
of the procedure and of obtaining only incomplete re-
sults. The Legal Counsel, at the %48th meeting of the
Sixth Committee, put the matter on somewhat broader
grounds.”® ““A number of the protocols”, he said, “made
more extensive amendments than merely opening the
old treaties to new parties, and hence a formal procedure
for consent was suitable ; but where the only object is to
widen the possibilities for accession the Committee may
find that no such formality is necessary”.

47. A participation clause, as already pointed out, is
one of the “final clauses” of a treaty and is, in principle,
on the same footing as a clause appointing a depositary.
It differs, it is true, from a depositary clause in that it
affects the scope of the operation of the treaty and there-
fore the substantive obligations of the parties. Butitisa
final clause and it is one which furnishes the basis upon
which the constitutional processes of ratification, accept-
ance and approval by individual States take place. In the
present instance the relation between the participation
clauses of the League treaties and the constitutional
processes of the individual parties may, it is thought, be
significant. In twenty-one out of the twenty-six treaties,
as already mentioned, the participation clauses were so
formulated as to make the treaty open to participation
by any Member of the League and any additional States
to which the Council of the League should communicate
a copy of the treaty for that purpose. Thus, not only did
the negotiating representatives intend, when they drew
up the treaty, to authorize the Council of the League to
admit any further State to participation in the treaty,
but each party when it gave its definitive consent to the
treaty expressly conferred that authority upon the Coun-
cil. In short, in the case of these twenty-one treaties,
any State organ which ratified, consented to or approved
the treaty in order to enable the State to become a party
by so doing gave its express consent to the admission
to the treaty not only of any Member of the League but
of any further State at the decision of an external organ,
the Council of the League. This being so, any possible
constitutional objection to the use of a less formal pro-
cedure for modifying the participation clause would seem
to be of much less force in the case of these treaties.
Further, the very fact that the remaining five treaties
were originally designed as closed treaties suggests that
they may not be of great interest to new States today,
and it may be found, on examination, that the problem
in fact concerns only the twenty-one treaties and, per-
haps, only a very limited number of these treaties.

48. The special form of the participation clauses of
the twenty-one treaties further suggests that it may be
worth examining the possibility of dealing with the prob-
lem on the basis that what is involved is a simple adap-
tation of the participation clauses to the change-over
from the League to the United Nations. The case may
not be identical with that of the transfer of the depositary
functions from the League to the United Nafions, in
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that the participation clauses touch the scope of the oper-
ation of the treaties. But consideration should, it is
thought, be given to the possibility of devising some
procedure analogous to that used in the case of the
depositary functions.

ALTERNATIVE SOLUTION

49. The special form of the participation clauses of
the twenty-one treaties suggested to the Commission that
it might be worth examining the possibility of dealing
with the problem along the lines adopted in 1946 with
regard to the transfer of the depositary functions of
the League Secretariat to the Secretariat of the United
Nations. The case might not be identical in that the
participation clauses touch the scope of the operation of
the treaty and that the functions of the Council of the
I.eague under those clauses were not purely administra-
tive. But the Commission felt that in essence what was
involved was an adaptation of the participation clauses
of the League treaties to the change-over from the League
to the United Nations. On this basis the General As-
sembly, by virtue of all the arrangements made in 1946
for the transfer of powers and functions from the
League to the United Nations, would be entitled to desig-
nate an organ of the United Nations to act in the place
of the Council of the League, and to authorize the organ
so designated to exercise the powers of the Council of
the League in regard to participation in the treaties in
question. If this course were to be adopted, it would
seem appropriate that the resolution of the General As-
sembly designating an organ of the United Nations to
fulfil the League Council’s functions under the treaties
should: (@) recall the recommendation of the League
Assembly that members of the League should facilitate
in every way the assumption by the United Nations of
functions and powers entrusted to the League under
international agreements of a technical and non-political
character; (&) recite that by the resolution those Mem-
bers of the United Nations which are parties to the
League treaties in question give their assent to the as-
sumption by the designated organ of the functions
hitherto exercised by the League Council under the
treaties in question; and (¢) request the Secretary-
General, as depositary of the treaties, to communicate
the terms of the resolution to any party to the treaties
not a Member of the United Nations.

CONCLUSIONS

50. The conclusions resulting from the Commission’s
study of the question referred to it by the General As-
sembly may, therefore, be summarized as follows:1°

100 For the various views expressed by the members of the
Commission during the discussion, see A/CN.4/SR.712 and 713.
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(a) The method of an amending protocol and the
method of the three-power draft resolution both have
their advantages and disadvantages. But both methods
take account of the applicable rule of international law
that the modification of the participation clauses requires
the assent cf the parties to the treaties, and the Commis-
sion does not feel called upon to express a preference
between them from the point of view of the constitutional
issues under internal law. At the same time, it has pointed
out that the special form of the participation clauses of
the treaties under consideration appears to diminish the
force of the possible constitutional difficulties which
were referred to in the Sixth Committee.

(b) While the topic of State succession has a certain
relevance in the present connexion and is a complicating
element in the procedures of amending protocol and
three-power draft resoluticn, the adoption of these pro-
cedures need not prejudge the work of the Commissior:
on this topic or preclude the use of either of those pro-
cedures, if so desired.

(¢) However, in the light of the arrangements which
were made on the occasion of the dissolution of the
League of Nations and the assumption by the United
Nations of some of its functions and powers in relation
to treaties concluded under the auspices of the League,
the General Assembly appears to be entitled, if it so
desires, to designate an organ of the United Nations to
assume and fulfil the powers which, under the participa-
tion clauses of the treaties in question, were formerly
exercisable by the Council of the League. This would
provide, as an alternative to the other two methods, a
simplified and expeditious procedure for achieving the
object of extending the participation in general multi-
lateral treaties concluded under the auspices of the
League. It would, indeed, be administrative action such
as was envisaged by the Commission in 1962, and would
avoid some of the difficulties attendant upon the use of
the other methods.

(d) Even a superficial survey of the twenty-six
treaties listed in the Secretariat memorandum indicates
that today a number of them may hold no interest for
States. The Commission suggests that this aspect of the
matter should be further examined by the competent
authorities. Subject to the outcome of this examination,
the Commission reiterates its opinion that the extension
of participation in treaties conclided under the auspices
of the League is desirable,

(e) The Commission also suggests that the General
Assembly should take the necessary steps to initiate an
examination of the general multilateral treaties in ques-
tion with a view to determining what action may be
necessary to adapt them to contemporary conditions.



Chapter IV

PROGRESS OF WORK ON OTHER QUESTIONS UNDER STUDY BY THE COMMISSION

A. State responsibility: report of the
Sub-Committee

51. The Commission considered this question at its
686th meeting. Mr. Roberto Ago, Chairman of the Sub-
Committee on State Responsibility, introducing the
Sub-Committee’s report (A/CN.4/152), drew special
attention to the conclusions set out and the programme
of work proposed in the report.

52. All the members of the Commission who took
part in the discussion expressed agreement with the
general conclusions of the report, viz.: (1) that, in an
attempt to codify the topic of State responsibility,
priority should be given to the definitions of the general
rules governing the international responsibility of the
State, and (2) that in defining these general rules the
experience and material gathered in certain special sec-
tors, specially that of responsibility for injuries to the
persons or property of aliens, should not be overlooked
and that careful attention should be paid to the possible
repercussions which developments in international law
may have had on responsibility.

53. Some members of the Commission felt that the
emphasis should be placed in particular on the study of
State responsibility in the maintenance of peace, in the
light of the changes which have occurred in recent times
in international law. Other members considered that none
of the fields of responsibility should be neglected and that
the precedents existing in all the fields in which the prin-
ciple of State responsibility had been applied should
be studied.

54. The members of the Commission also approved
the programme of work proposed by the Sub-Committee,
without prejudice to their position on the substance of
the questions set out in that programme. Thus, during
the discussion, doubts or reservations were expressed
with regard to the solution to be given to certain problems
arising in connexion with some of the questions listed.
In this connexion, it was pointed out that these ques-
tions were intended solely to serve as an aide-mémoire
for the Special Rapporteur when he came to study the
substance of particular aspects of the definition of the
general rules governing the international responsibility
of States, and that the Special Rapporteur would not be
obliged to pursue one solution in preference to another
in that respect. The Sub-Committee’s suggestion that
the study of the responsibility of other subjects of inter-
national law, such as international organizations, should
be left aside also met with the general approval of the
members of the Commission.

55. After having unanimously approved the report
of the Sub-Committee on State Responsibility, the Com-
mission appointed Mr. Ago as Special Rapporteur for
the topic of State responsibility. The Secretariat will
prepare certain working papers on this question.

101 See annex I to the present report.
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B. Sueccession of States and Governments:
report of the Sub-Committee

56. The report of the Sub-Committee on the Suc-
cession of States and Governments (A/CN.4/160)2
was discussed by the Commission at its 702nd meeting.
Mr. Manfred Lachs, Chairman of the Sub-Committee,
introduced the report and explained the Sub-Committee’s
conclusions and recommendations. All the members of
the Commission who took part in the discussion fully
approved the delimitation of the topic and the approach
thereto, the proposed objectives, and the plan of work
drawn up.

57. The Commission considered that the priority
given to the study of the question of State succession
was fully justified. The succession of Governments will,
for the time being, be considered only to the extent
necessary to supplement the study on State succession.
During the discussion, several members of the Com-
mission stressed the special importance which the prob-
lems of State succession had at the present time for the
new States and for the international community, in
view of the modern phenomenon of decolonization; in
consequence they emphasized that, in the codification of
the topic, special attention should be given to the prob-
lems of concern to the new States.

58. The Commission approved the Sub-Committee’s
recommendations concerning the relationship between
the topic of State succession and other topics on the
Commuission’s agenda. Succession in the matter of
treaties will therefore be considered in connexion with
the succession of States rather than in the context of
the law of treaties. Furthermore, the Commission con-
sidered it essential to establish some degree of co-ordina-~
tion between the Special Rapporteurs on, respectively,
the law of treaties, State responsibility, and the succes-
sion of States, in order to avoid any overlapping in the
codification of these three topics.

59. The objectives proposed by the Sub-Committee—
viz., a survey and evaluation of the present state of the
law and practice in the matter of State succession and
the preparation of draft articles on the topic in the light
of new developments in international law — were ap-
proved by all the Commission’s members. Some con-
sidered that the existing general rules and practice should
be adapted to present-day situations and aspirations, and
that in consequence the codification of State succession
would necessarily include, to a large extent, provisions
belonging rather to the progressive development of in-
ternational law. Other members of the Commission,
while recognizing that account would have to be taken
of the new spirit and of the new aspects which were
becoming manifest in international relations, shared the
view that first there should be thorough research into
past practice before one could undertake the creation of
such elements of new law as were necessary.

102 See annex II to the present report,



60. The broad outline, the order of priority of the
headings and the detailed division of the topic were
agreed to by the Commission, it being understood that
its approval was without prejudice to the position of
each member with regard to the substance of the ques-
tions included in the programme. The programme lays
down guiding principles to be followed by the Special
Rapporteur, who, however, will not be obliged to con-
form to them in his study in every detail.

61. The Commission, after having unanimously ap-
proved the Sub-Committee’s report, appointed Mr. Lachs
as Special Rapporteur on the topic of the succession of
States and Governments. The Commission adopted a
suggestion by the Sub-Committee that Governments
should be reminded of the note circulated by the Secre-
tary-General asking them to furnish him with the text
of all treaties, laws, decrees, regulations, diplomatic
correspondence, etc., relating to the process of succession
and affecting States which have attained independence
since the Second World War.2*® At the same time, the
Commission suggested that the deadline for the com-
munication of comments by Governments should be pro-
longed to 1 January 1964. The Secretariat will circulate
the texts of the comments submitted by Governments
in response to the said circular note and will prepare an
analysis of these comments and a memorandum on the
practice followed, in regard to the succession of States,
by the specialized agencies and other international bodies.

C. Special missions

62. The Commission discussed this topic at its 711th
and 712th meetings. It had before it a memorandun: pre-
pared by the Secretariat (A/CN.4/155). During the
discussion it was agreed to resume consideration of the
topic of special missions in conformity with resolution
1687 (XVI) adopted by the General Assembly on 18
December 1961. As the rules regarding permanent mis-
sions had been codified by the Vienna Convention on
Diplomatic Relations, 1961, the Commission expressed
the belief that it should now draw up the rules applicable
to special missions to supplement the codification of the
law relating to diplomatic relations among States.

63. With regard to the scope of the topic, the mem-
bers agreed that the topic of special missions should also
cover itinerant envoys, in accordance with its decision

1038 Offficial Records of the General Assembly, Seventeenth Ses-
ston, Supplement No. 9 (A/5209 and Corr.1), para. 73.
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at its 1960 session.?** At that session the Commission
had also decided®® not to Jeal with the privileges and
immunities of delegates to congresses and conferences
as part of the study of special missions, because the topic
of diplomatic conferences was connected with that of
relations between States and inter-governmental organi-
zations. At the present session, the question was raised
again, with particular reference to conferences convened
by States, Most of the members expressed the opinion,
however, that for the time being the terms of reference
of the Special Rapporteur should not cover the question
of delegates to congresses and conferences.

64. With regard to the approach to the codification
of the topic, the Commission decided that the Special
Rapporteur should prepare a draft of articles. These
articles should be based on the provisions of the Vierna
Convention on Diplomatic Relations, 1961, but the Spe-
cial Rapporteur should keep in mind that special mis-
sions are, both by virtue of their functions and by their
nature, an institution distinct from permanent missions.
In addition, the Commission thought that the time was
not yet ripe for deciding whether the draft articles on
special missions should be in the form of an additional
protocol to the Vienna Convention, 1961, or should be
embodied in a separate convention or in any other appro-
priate form, and that the Commission should await the
Special Rapporteur’s recommendations on that subject.

65. Lastly, at its 712th meeting, the Commission ap-
pointed Mr. Milan BartoS as Special Rapporteur for
the topic of special missions.

D. Relations between States and
inter-governmental organizations

66. In accordance with the Commission’s request at
its fourteenth session, the Special Rapporteur, Mr. El-
Erian, submitted at the present session a first report
(A/CN.4/161 and Add.1), consisting of a preliminary
study on the scope of and approach to the topic of “Rela-
tions between States and inter-governmental organiza-
tions”. He submitted also a working paper (A/CN.4/
L.103) on the scope and order of future work on the
subject. At its 717th and 718th meetings, the Commis-
sion had a first general discussion of this report and
asked the Special Rapporteur to continue his work and
prepare a second report containing a set of draft articles,
with a view to further consideration of the question
at a later stage.

104 Vearbook of the International Law Commission, 1960, vol.
I, 565th meeting, para. 26.
105 Ihid,, para. 25.



Chapter V

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

A. Co-operation with other bodies

67. The Commission considered the item concerning
co-operation with other bodies at the 715th meeting.

68. The Inter-American Juridical Committee was
represented by Mr. José Joaquin Caicedo Castilla, and
the Asian-African Legal Consultative Committee by Mr.
H. W. Tambiah; they both addressed the Commission.

69. The Commission, after considering the invitation
addressed to it by the Secretary of the Asian-African
Legal Consultative Committee, decided to ask its Chair-
man, Mr. Eduardo Jiménez de Aréchaga, to attend the
Committee’s next session in the capacity of observer, or,
if he was unable to do so, to appoint another member
of the Commission or its Secretary to represent the
Commission at that session. The next session of the
Asian-African Legal Consultative Committee will open
at Cairo on 15 February 1964, and will last for two
weeks.

70. The Commission expressed the hope that the rele-
vant regulations of the United Nations would be so
adapted as to ensure a better exchange of documentation
between the Commission and the bodies with which it
co-operates. The Commission further recommended that
the Secretariat should make whatever arrangements were
needed for the purpose.

B. Programme of work, date and place
of the next session

71. The Commission adopted the following pro-
gramme of work for 1964: (1) Law of treaties (appli-
cation, interpretation and effects of treaties) ; (2) Special
missions (first report with draft articles) ; (3) Relations
between States and inter-governmental organizations
(first report on general directives (A/CN.4/161 and
Add.l) and another report with draft articles); (4)
State responsibility (preliminary report, if ready) ; (5)
Succession of States and Governments (preliminary
report on the aspect of treaties, if ready).

72. Since it will not be possible to deal with all items
at the regular session, which should be mainly devoted to
the law of treaties, and, if there is a possibility, to a first
discussion of the preliminary reports on State respon-
sibility and succession of States and Governments, it was
decided that a three-week winter session of the Com-
mission should take place at Geneva from 6 to 24
January 1964.

73. In this winter session, the Commission should
consider the draft articles to be submitted by the Special
Rapporteur on special missions and consider the first

report and general directives to the Special Rapporteur
on the subject of relations between States and inter-
governmental organizations.

74. 1t was suggested that measures should be taken
now to arrange also for a winter session in January 1965,
in order to continue the consideration of the two topics
which complete the codification of diplomatic law with-
out thereby detracting from the time required for the
work of the Commission on the law of treaties.

75. Inaccordance with the decision taken by the Com-
mission during its fourteenth session**® it was decided
that the regular session of the Commission would be
held at Geneva from 4 May to 10 July 1964.

C. Production and distribution of doeuments,
summary records and translations

76. The Commission expressed its satisfaction at the
very considerable improvement in the facilities put at its
disposal for the production of documents, summary
records and translations—a matter which had been the
subject of some criticism at the previous session.**

77. There had still been some delay, however, in the
translation of documents into Spanish, and the Com-
mission expressed the hope that further improvements
would be made in that respect.

78. The Commission also expressed the hope that its
preparatory documents would be sent to members by
air mail, to allow them sufficient time to study the docu-
ments before the opening of the session.

D. Delay in the publication of the Yearbook

79. The Commission has noted with concern that pub-
lication of the volumes of the Yearbook of the Inter-
national Law Commission is being subjected to an
increasing delay. The Commission expresses the hope
that steps will be taken to ensure that in future the
Yearbook will be published as soon as possible after the
termination of each annual session.

E. Representation at the eighteenth session of
the General Assembly

80. The Commission decided that it would be repre-
sented at the eighteenth session of the General Assem-
bly, for purposes of consultation, by its Chairman, Mr.
Eduardo Jiménez de Aréchaga.

108 Oﬁim—h—l Records of the General Assembly, Sevenieenth Ses-
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ANNEXES

Annex 1

Report by Mr. Roberto Ago, Chairman of the Sub-Committee on State Responsibility
(Approved by tke Sub-Committee)

1. The Sub-Committee on State Responsibility, set up by the
International Law Commission at its 637th meeting on 7 May
1962 and consisting of the following ten members: Mr. Ago
(Chairman), Mr. Br’zgs, Mr. Gros, Mr. Jiménez de Aréchaga,
Mr. Lachs, Mr. de Luna, Mr. Paredes, Mr. Tsuruoka,
Mr. Tunkin and Mr. Yasseen, held its second meeting at Geneva
from 7 to 16 January 1963. The terms of the reference of the
Sub-Committee, as laid down by the Commission at its 668th
meeting on 26 June 1962,* were as follows:

“(1) The Sub-Committee will meet at Geneva between the
Commission’s current session and its next session from 7 to
16 January 1963;

“(2) Its work will be devoted primarily to the general as-
pects of State responsibility;

“(3) The members of the Sub-Committee will prepare for
it specific memoranda relating to the main aspects of the
subject, these memoranda to be submitted to the Secretariat
not later than 1 December 1962 so that they may be repro-
duced and circulated before the meeting of the Sub-Committee
in January 1963;

“(4) The Chairman of the Sub-Committee will prepare a2
report on the results of its work to be submitted to the Com-
mission at its next session.”

2. The Sub-Committee held seven meetings ending on 16 Jan-
uary 1963. All its members were present with the exception of
Mr. Lachs, who was absent because of illness. The Sub-
Committee had before it memoranda prepared by the following
members :

Mr. Jiménez de Aréchaga (ILC (XIV) SC.1/WP.1)

Mr. Paredes (ILC (XIV) SC.1/WP.2 and Add.],

A/CNA4/WP.7)

Mr. Gros (A/CN4/SC.1/WP.3)

Mr. Tsuruoka (A/CN4/SC.1/WP.4)

Mr. Yasseen (A/CN4/SC.1/WP.5)

Mr. Ago (A/CN4/SC.1/WP.6)

3. The Sub-Committee held a general discussion of the ques-
tions to be studied in connexion with the work relating to the
international responsibility of States, and with the directives
to be given by the Commission to the Rapporteur on that topic.

4. Some members of the Sub-Committee expressed the view
that it would be desirable to begin the study of the very vast
subject of the international responsibility of the State by con-
sidering a well-defined sector such as that of responsibility for
injuries to the person or property of aliens. Other members, on
the other hand, argued that it was desirable to carry out a
general study of the subject, taking care not to confuse the
definition of the rules relating 1o responsibility with that of the
rules of international law—and in particular those relating to
the treatment of aliens—the breach of which can give rise to
responsibility. Some of the members in this second group
stressed in particular that, in the study of the topic of respon-
sibility, new developments of international law in other fields,
notably that of the maintenance of peace, ought also to be taken
into account,

5. In the end, the Sub-Committee agreed unanimously to
recommend that the Commission shoulc, with a view to the
codification of the topic, give priority to the definition of the

* Official Records of the General Assembly, Sevente: . Ses-
sion, Supplement No. 9 (A/5209 and Corr.1), para. 7
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general rules governing the international responsibility of the
State. It was agreed, firstly that there would be no question of
neglecting the experience and material gathered in certain spe-
cial sectors, specially that of responsibility for injuries to the
person or property of aliens; and, secondly, that careful atten-
tion should be paid to the possible repercussions which new
developments in international law may have had on respon-
sibility,

6. Having reached this general conclusion, the Sub-Commit-
tee discussed in detail an outline programme of work submitted
by Mr. Ago. After this debate, it decided unanimously to recom-
mend to the Commission the following indications on the main
points to be considered as to the general aspects of the inter-
national responsibility of the State; these indications may serve
as a guide to the work of a future special rapporteur to be
appointed by the Commission.

Preliminary point: Definition of the concept of the interna~
tonal responsibility of the State

First point: Origin of international responsibility

(1) International wrongful act: the breach by a State of a
legal obligation imposed upon it by a rule of international law,
whatever its origin and in whatever sphere.

(2) Determination of the component parts of the interna-
tional wrongful act:

(a) Objective element: act or omission objectively conflict-
ing with an international legal obligation of the State.® Problem
of the abuse of right. Cases where the act or omission itself
suffices to constitute the objective element of the wrongsul act
and cases where there must . "0 be an extraneous event caused
by the conduct.

(b) Subjective element: imputability to e. subject of inter-
national law of conduct contrary to an international obligation.
Questions relating to imputation. Imputation of the wrongful
act and of responsibility. Problem of indirect responsibility.

Questions relating to the requirement that the act or omissica
contrary to an international obligation should emamte from a
State organ. System of law applicable for determining the status
of organ. Legislative, administrative and judicial organs, Organs
acting ulira vives.

State responsibility in respect of acts of private persons. Ques-
tion of the real origin of international responsibility in such
cases.

Must there be fault on the part of the organ whose conduct
is the subject of a complaint? Objective responsibility and re-
sponsibility related to fault lato sensu. Problems of the degree
of fault.®

(3) The wvarious kinds of violations of international obliga-
tions. Questions relating to the practical scope of the distinctions
which can be made.

® The Sub-Commiitee suggested that the question of the re-
sponsibility of other subjects of international law, such as inter~
national organizations, should be left aside.

¢ The question of possible responsibility based on “risk”, in
cases where a State’s conduct does not constitute a breach of
an international obligation, may be studied in this connexion.

41t would be desirable to consider whether or not the study
should include the very important questions which may arise in
connexion with the proof of the events giving rise to respon-

sibility.



International wrongful acts arising from conduct alone and
those arising from cvents. The causal relationship between con-
duct and event, Practical consequences of the distinction.

Intcrnational wrongful acts and omissions, Possible conse-
quences of the distinction, particularly with regard to restitutio
m inbegrum,

Simple and complex, non-recurring and continuous interna-
tional wrongful acts. Importance of these distinctions for the
determination of the fempus commissi delicti and for the ques-
tion of the exhaustion of local remedies.

Problems of participation in the international wrongful act.

(4) Circumstances in which an act is not wrongful

Consent of the injured party. Problem of presumed consent;

Legitimate sanction agaiust the author of an international
wrongful act;

Self-delence;

State of necessity.

Second point: The forms of international responsibility

. (1) The duly to make reparation, and the right to apply sanc-
tions to a State committing 2 wrongful act, as consequences of

responsibility. Question of the penalty in international law. Re-
lationship between consequefices giving rise to reparation and
those giving rise to punitive action. Possible distinetion between
international wrongful acts involving merely a duty to make
reparation and those involving the application of sanctions. Pos-
sible hasis for such a distinction.

(2) Reparation. Tts forms. Restitutio in integrum and repara-
tion by equivalent or compensation. Extent of reparation.
Reparation of indirect damage. Satisfaction and its forms.

(3) Sanction. Individual sanctions provided for in general
international law. Reprisals and their possible role as a sauction
for an international wrongful act. Collective sanctions,

7. In accordance with the Sub-Committee's decision, the
summary records giving an account of the discussion on sub-
stance, and the memoranda by its members mentioned in para-
graph 2 above, are attached to this report.®

e These summary records and memoranda will appear in the
Yearbook of the International Laww Commission, 1963.



Annex Il

Report by Mr. Manfred Lachs, Chairman of the Sub-Cemmittee on the Succession of
States and Governments

(Approved by the Sub-Committee)

1. The International Law Commission, at its 637th mesting
on 7 May 1962, set up the Sub-Committee on the Succession of
States and Governments, composed of the following ten mem-
bers: Mr. Lachs (Chairman) Mr. Barto§, Mr. Briggs, Mr.
Castrén, Mr. El-Erian, Mr, Elias, Mr. Liu, Mr. Rosenne, Mr.
Tabibi and Mz, Tunkin. The Commission, at its 668th meeting
an 26 June 1962, took the following decisions with regard to the
work of the Sub-Committee:*

“(1) The Sub-Committee will meet at Geneva on 17 Jan-
uary 1963, immediately after the session of the Sub-Committee
on State Responsibility, for as long as necessary but not
beyond 25 January 1963;

“(2) The Commission took note of the Secretary’s state-
ment in the Sub-Committee regarding the following three
studies to be undertaken by the Secretariat-

“(a) A memorandum on the problem of succession in re-
lation to membership of the United Nations,

(b) A paper on the succession of States under general
multilateral treaties of which the Secretary-General is che
depositary, } .

(¢) A digest of the decisions of international tribunals in
the matter of State succession;

“(3) The members of the Sub-Committee will submit in-
dividual memoranda dealing essentially with the scope of and
approach to the subject, the reports to be submitted to the
Secretariat not later than 1 December 1962 to permit repro-
duction and circulatimn before the January 1963 meeting of
the Sub-Committee;

“(4) Tts chairman will submit tc the Sub-Committee, at
its next meeting or, if possible, a few days in advance, a
working paper containing a summary of the views expressed
in the individual reports;

“(5) The Chairman of the Sub-Committee will prepare a
report on the results achieved for submission to the next ses-
sion of the Commission.”

2. In accordance with these decisions, the Sub-Committee
met at the European Office of the United Nations on 17 January
1963. As the Chairman of the Sub-Committee, Mr. Lachs, was
prevented by illness from being present, the Sub-Committee
unanimously elected Mr. Erik Castrén as Acting Chairman.
The Sub-Committee held nine meetings, and ended its session
on 25 January 1963. It was decided that the Sub-Committee
would meet again, with the participation of the Chairman, Mr.
Lachs, at the beginning of the fifteenth session of the Interna-
tional Law Commission in order to approve its final report.
The Sub-Committee approved its final report at its 10th meet-
ing held on 6 June 1963, during the fifteenth session of the
Tnternational Law Commission, with the participation of the
Chairman, Mr. Lachs, and all its members.

3. The Sub-Committee had before it memoranda submitted
by the following members:

Mr. Elias ‘TLC(XIV)/SC.2/WP.1 and
A/CNA4/SC2/WP.6)

Mr. Tabihr {(A/CN.4/SC2/WP.2)

Mr. Rosenne (A/CN.4/SC2/WP.3)

* Official Records of the General Assembly, Seventeenth Ses-
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Mr. Castrén (A/CN.4/SC2/WP4)
Mr. Barto$ (A/CN.4/SC.2/WP.5).

The Chairman, Mr. Lachs, also submitted a working paper
(A/CN.4/SC2/WP.7) which summarized the views expressed
in the foregoing memoranda. The Sub-Committee decided to
take Mr. Lachs’ working paper as the main basis of its discus-
sion.

4. The Sub-Committee also had before it the three following
studies prepared by the Secretariat:

The succession of States in relation to membership in the
United Nntions (A/CN.4/149) ;

The succession of States in relation to general mulilateral
treaties of which the Secretary-General is the depositary
(A/CN.4/150 and Corr.1).

Digest of decisions of international tribunals relating to State
succession (A/CN4/151).

5. The Sub-Committee discussed the scope of the topic of
succession of States and Governments, the approach to be taken
to it and the directives which might be given by the Commission
to the Special Rapporteur on that subject. Its conclusions and
recommendations were as follows:

I

A. SPECIAL ATTENTION TO PROBLEMS IN RESPECT OF NEW STATES

The Scope of the subject and the approach to it

6. There is a need to pay special attention to problems of
succession arising as a result of the emancipation of many
nations and the birth of so many new States after World War I1.
The problems concerning new States should therefore be given
special attention and the whole topic should be viewed in the
light of contemporary needs and the principles of the United
Nations Charter.

7. Some members wished to indicate that special emphasis
should be given to the principles of self-determ’nation and per-
manent sovereignty over natural resources; others thought such
an indication superfluous, in view of the fact that these prin-
ciples are already contained in the United Nations Charter and
the resolutions of the General Assembly.

B. OsyecTIvES

8. The objectives are a survey and evaluatinn of the present
state of the law and practice on succession, and the preparation
of draft articles on the topic having regard also to new develop-
ments in international law in this field. The presentation should
be precise, and must cover the essential elements which are
necessary to resolve present difficulties.

C. QUESTIONS OF PRIORITY

9. The Sub-Committee recommends that the Special Rappor-
teur who should be appointed at the fifteenth session of the
International Law Commission, should initially concentrate on
the topic of State succession, and should study succession of
Governments in so far as necessary to complement the study
of State succession. Within the field thus delimited, the Sub-
Committee’s opinion is that pricrity should be given to the
problems ¢ succession in relation to treaties.



D. R=LATIONSHIP TO OTHER SUBJECTS ON THE AGENDA OF THE
InTERNATIONAL LAw CoMMISSION

(a) Law of ireaties

10. The Sub-Committee is of the opinion that succession in
respect of treaties should be dealt with in the context of suc-
ession of States, rather than in that of the law of treaties.

(b) Responsibility of States, and relaiions between Staies and
nter-governmenial organisations

11. The fact that these subjects are also on the agenda of the
International! Law Commission calls for special attention in
order to avoid overlapping.

(c) Co-ordination of the work of the four Special Rapporieurs

12. It is recommended that the four Special Rapporteurs (on
succession of States and Governments, on the law of treaties,
on responsibility of States and on relations between States and
inter-governmental organizations) should keep in close touch
and co-ordinate their work.

E. BroaAp OUTLINE

13. In a broad outline the following headings are suggested :
(i) Succession in respect of treaties

(ii) Succession in respect of rights and duties resulting from
other sources than treaties

(iii) Succession in respect of membership of international
organizations.

14. The Sub-Committee was divided on the question whether
the foregoin~ outline should include a point on adjudicative pro-
cedures for the settlement of disputes. On the one hand, it was
argued that the settlement of disputes was in itself a branch of
international law, which was extraneous to the branch relating
to succession of States and Governments to which the Commis-
sion had been asked to give priority. On the other hand, other
mem’ :rs, stressing that the outline was only a list of points to
be examined by the Special Rapporteur, expressed the view that
the Special Rapporteur should be asked to consider whether
some particular system for the settlement of disputes should be
an integral part of the régime of succession.

F. DETAILED DIVISION OF THE SUBJECT
15. The Sub-Committee was of the opinion that in a detailed
study of the subject the following aspects, among others, will
have to be considered :
(a) The origin of succession:

Disappearance of a State;
Birth of a new State;
Territorial changes of States.
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(b) Ratione materiae:

Treaties;

Territorial rights;

Nationality;

Public property;

Concessionary rights;

Public debts;

Certain other questions of public law;

Property, rights, interests and other relations under private
law;

Torts.

(¢) Ratione personae:
Rights and obligations:
(i) Between the new State and the predecessor State;
(ii) Between the new State and third States;
(iii) Of the new State with respect to individuals (including
legal persons).
(Q) Terriiorial effects:

‘Within the territory of the new State;
Extra-territorial.

II. Studies by the Secretariat

16. The Sub-Committee decided to request the Secretariat to
prepare, if possible by the sixteenth session of the Commission
in 1964:

(a) An analytical restatement of the material furnished by
Governments in accordance with requests already made by the
Secretariat;

(b) A working paper covering the practice of specialized
agencies and other international organizations in the field of
succession

(¢) A revised version of the Digest of the Decisions of Inter-
national Tribunals relating to State Succession (A/CN.4/151),
incorporating summaries of the relevant decisions of certain
tribunals other than those already included.

17. The Sub-Committee noted the statement by the Director
of the Codification Division that the Secretariat would submit
at the earliest opportunity the publication described under para-
graph 16 (a) above, that it would publish the information
requested under 16 (b) as soon as it could be gathered, and that
the request under 16 (¢) would be given earnest consideration,
in the light of the availability of the decisions in cuestion.

III. Annexes to the report

18. The Sub-Committee decided that the summary records
giving an account of the discussion on substance, and the memo-
randa and working papers by its members mentioned in para-
graph 3 above, should be attached to its reportP

b These annexes will appear in the Yearbook of the Inter-
national Law Commission, 1963.
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