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REPORT OF THE COrv:r-1ITTEE on Th;..: PEACEFUL USES
OF THE SEA-BED AND THE OCEAI'! FLOOH ,EYOND THE

LIMITS OF NATIONAL JURISDICTIOI:

1. The General Assembly, by resolution 2467 A (XXIII) ui' 21 December lS(:8,
established the Committee on the Peaceful Uses of the Sea-Bed and the Ocean
Floor beyond the Limits of Nat.Lona.L Jurisdiction, and instructed it:

(a) To study the eLabo; rt i.on of the legal principles and norms whd ch
would promote ;nternational co-operation in the 8xploration and use of tile sea­
bed and the ocean floor, and the subsoil thereof, beyond the limits of national
jurisdiction and to ensure the exploitation of their resources for the benefit
of Inankind, and the economic and other requirements ~nlich such a regime should
satisfy in order to meet the interests of humanity as a whole;

(b) To study the ways and means of promoting the exploitation and use
of the resources of this area, and of int~national co-operation to that end,
taking into account the foreseeable development of technology and the economic::
implications of such exploitation and bearing in mind. the fact that such
exploitation should benefit manrcirid as a whole;

(c) To review the studies carried out in the field of exploration and
r-es earch in this area and aimed at intensi:'"'ying international co-operation
and stimulating the exchange and the widest possible dissemination of scientific
knowledge on the subject;

(d) To examine proposed measures of co-operation to be adopted by the
international con~unity in order to prevent the marine pollution which may
result from the exploration and exploitation of the resources of the area.

2. The General Assembly also called on the Committee to study further within
the context of the title of the item, l/ and taking into account the studies and
international negotiations being undertaken in the field of disarmament, the
reserYation exclusively for peaceful purposes of the sea-bed and the ocean
floor without prejUdice to the limits which may be agreed upon in this
respect.

1/ The title of the item reads: "Examination of the question of the reservation
exclusively for peaceful purposes of the sea-bed and the ocean floor, and
the subsoil thereof, underlying the high seas beyond the limits of present
national jurisdiction, and the use of their resources in the interests of
mankf.nd • "
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). The Ccmmittee was request-ed to wor-k in close co-operation with the
specialized agencies, the International Ate-mic Energy A{!,ency and intergovernmental
bcuie3 dealing 1vith the problems referred to in the resolution so as to avoid
dup.l i cat.Lon and overlapping of activities; to make re ccrmendat.Lons to the
General Assembly on tht" questions referred to in paragr'apns 1 and 2 above;
and , in co-operation with the Secretary-General, to report on its activities
to the General Assembly at each subsequent session.

4. Iy r'eso.Lut.Lcn 2467 D (XXIII), the Gene r-a.L Asse:mbly requested the Secretal'Y­
General to report to the Co~mittee on a study, to be undertaken in co-operation
with the competent bodies undertaking co-ordinated worK in the field of marine
pollution control, of all aspects of the protection of the living and other
resources of the sea-bed and ocean floor, the superjacent waters and the
adjacent coasts against the consequences of pollution and other harmful effects
arising fl·om exploration and exploitation.

5. By resolution 2467 C (XXIII), the Assembly requested the 3ecretary-General
to undertake a study on ttl~ question of establishing in due time appropriate
international machinery for the promotion of the exploration and exploitation
of the resources of the area, and the uses of these resources in the interests
of mankind, irrespective of the geographical location of States, and taking
i~to special consideration the interests and needs of the developing countries,
and to sub:mit a report thereon to the Corrrmittee for consideration during one
of its sessions in 1969. The Assembly called on the Co~~ittee to submit a
report on this question to the Assembly at its twenty-fourth session.

6. In accordance with the decisionEl taken by the First Committee at its
l648th and 1649th meetings on 19 and 20 December 1968, the Committee on the
Peaceful Use::; of the Sea-Bed and the Ocean Floor beyond the Limits of National

~/ In connexion with the comFosition of this Committee, the Chairman of the
First Committee made the follcwing statement which was accepted by the
First Committee as an inte{!,ral part of its decision:

"r. As far as the ccmpos i t i.on of the Committee is concerned, in vi.ew of
the extensive consultations I had with the rep resent.at i yes of regional
groups and of Member states, I take it that there is a broad consensus
on the following principles:

"(a) Due regard should be given to an equitable geographical
d Lst.r-Ibutri.on ;

tl (b) A reasonable balance between tec;hnically developed and
developing countries should be established;

"(c) Not only the interests of coastal states but also those of
Land-Tocked countries should be borne in mLnd ;

"(d) The composition of this Committee shall not constitute a precedent
for any other co:mmittee to be created in the future.

(Foot-note continued on following page)
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Jurisdictio~ was c0mposed of the following Member States: Argentina: Australia,
Aus~ria, Belgium, Brazil, BUlgaria, Cameroon, Canada, Ceylon, Chile,
czecncs.Lovakta , El S'11vador, France, Iceland, India, Italy, Japan, Kenya,
;(u1-1ait, Liberia, Libya, l:adac;ascar, Malaysia, Malta, lijauritania, Mexico,
Nigeria, Norway, Pakistan, Peru) Poland, Romania, Sierra Leone, Sudan, Thailand,
TriniQad and Tobago, Union of Soviet Socialist Republics, United Arab Republic,
United Kingdom of Great Dritain and Northern Ireland, United Republic of
Tanzania, United states of America and Yugoslavia.

7. The following Membe i- States wha ch requested accredited observer status
1-1ere represented at the sessions of the Committee: Barbados, Burma, Dep~arK,

Guyana, Jamaica, Netherlands, New Zealand, Nicaragua, Philippines, Portugal,
South Africa, Spain, Sweden, Turkey, Ukrainian Soviet Socialist RepUblic
and Venezuela.

8. Representatives of the International Atom~c Energy Agency and the following
specialized agencies attended sessions of the Coru~ittee: the International
Labour Organisation, the Food and Agriculture Organization of the United Nations,
the United Nations Educational, Scientific and Cultural Organization and its
Inter-Governmental Occanographf,c COtT;L~Gion and the Inter-GovernmentaJ Maritime
Consultative Organization.

9. The Committee held three sessions at United Nat.ions Head.quarters: en 6 and
7 February, t'rom 10 to 28 i":arch and from 11 to 29 !'.ugust 1969. I'urLng the three
sessions the mat n Commtt.t.ee held eleven meetings, the Legal '::iub-Cor::mittee twent Jr ­

nine ~eetings and tne Economic and Technical Sub-Co@uittee twenty-five meetings.

10. At its first session, the Committee elected its officers and established a
le~al 0ub-Committec and an Economic and TGchnical Sub-Co~mittee. The officers
of the Committ~"'e were as follows ~

(Feat-note 2 continued from previous page):

!l2. In recognition of the considerable interest of Memt-er States in
participating in the work of the Committee, an understanding has been
reached that its composition shall be sutject to rotation.

!lIn principle, one third of the membership of each regional group
wi.Ll. rotate every t"l'lO years. There is however no formal provision in the
draft resolution in this respect since, rather than organizing elections
by the General AssenbIy , it is felt that informal arrangements should. be
\lor:~ed out by the regioi1al groups with regard to a rotating system which
"I'foDJ.c1 be implemented on the basis of mutual agreement amongst States or
groups of states, and announced by the Chairman of tile First COI:'".1.ttee
every two years. The periodical rotation within each regional group will
be applied without any d.iscrimination against any Member State. Successive
terms by the same state are not ,:cluded.

113. It has also been agreed that any Member state wi.shfng to follow the
"I'foric of the Committee shall be entitled to accredited observer status,
whi ch entails the right tCJ be represented at all meetings of the Committee
and its sub-committees and the possibility to offer its contribution to
the debate .•. 1l
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,~hahman: r·ir. C~,lindo FohL (SI So.lV:J.l1, r )

Ratrcort.eur-: n-, !\bJel lblim Badaw i (UnitcJ l\l'ab Republic)

VL'L'-Chai rmen : United I\cpub1ic of Tanzania (f;l'. i'h:ili I'.C. Dariie.l.i )
Chile (r.;1'. Jose Pit'iera)
Non/~Y (l-lr. Jens Evensen )
Fo.Land (;';1'. Pohdan 'I'cmor-cwi cz - first two sessions)

(r.:1'. Leszek Kaspr-zyk - tlllrd session)

l~hairman: 1·11'. R0/3el' Denorrne (BeLgium )

Vice-Chairr.lan: Mr. R. C. Arc.ra (India)

Rapnor-t.eur-: [·11'. Arrton Prohaska (Austna)

11. At its first sess Lcn the COI''':m.i ttee considered Pl'c,posals for a progrurane
of Horl~. 3/ Fo.Ll.cvi n.; ~Escussicns, the Comm.i ttee at j t.s third Meeting on
7 February decided to entrus t the Chairman, in ccrisul.t.atIon wi t:-, deLegatdons ,
i-ritl1 the preparation of a pr-ogr-amme of work and the allocation of items
Fc.Ll.owLng extens i ve consultations, the Chairman presented to the Corruni ttee at
the cpen i ng of its se cond session proposals for vhe nrganization of WOrK

(A/AC.138/5) which were approved by the Committee at its fourth meetins on
10 l·Iarch. The approved prcgrCUYTle of worK is shown in annex I.

J.2. In accordance wi th the decisions of the General Assembly and the requests
of the Ccmmi.ttee , the f'o.l.Lctzi ng documents were s ubm.lt t.ed to the Committee by
the Secretary-General: a prelininary note on the econCl'1ic consideration
con.lucf,ve to promoti.ng the development of the resources of the sea-bed and tIle
ocean floor beyond the Lirmcs of national jurisdiction in the interests of
mank Lnd (A/AC .138/6 and Corr s L (French and Russ Lan only)); a wors i.ng paper on

'2./ :','or::ing paper submitted by Belgium (A/AC .138/1) and draft programmes of wort:
suhmitted by Az-gerrt i na , Brazil, Chile, El Salvador, Mexico, Peru and Trinidad
and Tobago (A/AC.138/2); Bu.l.garLa , Czechoslovalda, Poland, Romania, and
the USSR (A/AC.138/S): United States (A/AC.Jj8j4); and India, Kenya, Kuwait ,
Liberia, Madagascar, i.iaLays La , Sierra Leone, SUdan, Thailand, United Arab
Republic and Yugoslavia (A/AC.138/5).
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proposals end views relatinG \:'0 the adoption of prd.ncf.p'l.es (.V,\C.13J/7 and
Corl' .1-4); a supp.Lenerrt 'coche survey 0:1.' ne.tional lecislation concerna.u, U1e
sea-bed and the ocean floor, and the subsoil -cherecf, underlyinc t.he hi.cl' seas
beyond the limi·i.:.s of' present national 'jurisdiction contained in docuuent.s
A/AC.135/11 and COj,'l~.l and Adcl.l (A/AC.138/9); a r epor-c of the 0Ccl'etary-General
containing a study on the question of establishing in due tiue appropriate
international machinery for the promotion of the exploration and ex.ploitation of
the resources of the sea-bed and the ocel:.U1. floor "beyond the lilaits of national
jurisdiction and. the use of the'se resources in the interests 0;: manld.nd
(A/AC.138/12 £U1d eorl'.l and Add.l and .,\dd.l/Corrv L}; a note on a study on marLne
pollution whi.ch might arise fro}.;1 the exp.Lor-atd.on and exploitation of the sea-bed
and the ocean 1'100"1' and the subsoil thereof beyoncl the limits of naLional
jursicliction (.'\.jAC.138/13). Al.so before the Comuf.tcee vere a Let.ter dated
27 iebruary froMi:.he cnai.rcan of the Int'er-GovernIilental Oceancgr-aphi.c ccmaf.sst.or,
addresseu to the Secretary-General (A/AC.138/10); El. note by the Secretary-General
transmitting for the information of the Cor.u;littee the Draft Conprehensive Outline
of the Scope Oi~ the Lone-Term and Expended ProGr8I:liile ol Oceanic Exploration 'and
l~e:::earch, prepared b~r tL.e Special Uorldng Group of laC (A/AC.138/14 and Corr.l
(English only)) ami a note' by the Inter-Governrl1ental l-iaritime Consultative
_rganization (rVAC.138/15).

13. At the close or its second session, the Committee reached a consensus that
informal consultations should be held araong various delegations of the Committee,
between the end of the second session and the beGinni.ng 0:2 the third session,
unde.r the auspices of the Chad.rman of the Legal, SUc-ColTIiaittee, 'lith a Viei-l to
facili tatinc the t.ask of achieving a common agreemerrt on the questdon of General
principles to be considered in the ear-Ly part of .che third session. 'Irie outcome
of these consultations is covered in the report of the :""'egal Sub-Comi:littee.

14. At its third session on 29 A1.l[;ust, ·the Committee approved the respective
reports of the Legal Sub-Comnrlt.t.ee (A/AC.138/18) and of the ECOnOT!lic and.
Technical Sub-Comfl1ittee (A/AC.138/1T). In view o~ the detailed consideration
and discussion that went irrGo the preparation and adoption of the reports of
the two Sub-Connaittees, they are incorporated in the present report.

15. The reports of the two sub-Commt.ttees clearly demonstrate the extent of the
work involved and the time necessary for the ~orlTIulation of specific
reconwendations to the General AssemblJ' , as called for under'operative
paragraph 4 (b) of General Assembly r eeo.Iut.Lon 2467 A (XXIII). 'I'he tilile available
to the Comnri.ttee was necessarily limited and the subject before it extremely
complex. In spite of intensive discussions, it iJaS not found possible to arrive
at the stage uf m~~ing specific recolillilendations on the substantive matters before
the Committee. The synthesis contained at the end of the report ofche LeGal
Sub-Co~nittee reilects the measure of proGress achieved in the sustainecl attempt
to arrive at a formulation of principles, whic~l iJaS one of the main preoccupations
of the members of the COliuuittee. 'I'he Commd,ttee considers that these efforts
should be continued 'Jith a vievr to the formulation of r'ecommendat.Lons dur-Ing
future sessions.

16. The report of the Economic and Technical Sub-Conuni ttee r-e....Lect.s the detailed
consideration Given, in accoi " ..ace with operativc paragraph 2 (b) of
resolution 246T A (~CXIII), to the ,laYs and means of promoting the exploitation
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and use of the resources of this area, and of international co-operation to that
end, t~cing into account the foreseeable development of technology and the
economic inlplications of such exploitation and bearing in mind the fact that
such exploitation should benefit mankind as a whole. A preliminary exchange
of' views also took place in this Sub-Committee in connexion with the examination
of' the economic and technical aspects of the Draft Comp:rehensive Outline of the
scope of' the long-term programme of oceanic exploration. Comments and
suggestions were made which it was agreed would be brought to the attention of
ICe for its consideration when the final outline of the scope of the long-term
progranune was elaborated.

17. The Conrruittee hopes to be in a position in the coming year to give further
attention to the matters entrusted to it under operative paragraphs 2 (c) and (d)
of resolution 2'467 A (XXIII) in the light of the reports and studies expected
to be available.

18. The Cauwittee heard a nmuber of statements with reference to operative
paragraph :3 of resolution 2467 A (XXIII), under vrhich the Assembly, .inter ~,
called upon it to study the reservation of the area exclusively for peaceful
purposes, taking into account the stud'ies and international negotiations being
undertaken in the field of disarmament. The Conunittee noted that it was also
requested, in accordance with operative paragraph 4 (a) of the smne resolution,
to work in close co~operationwith other intergovernmental bodies working within
its area of activi-t;y. In this connexion the hope vras expressed that the
eon~ittee would be kept infonned of the progress of the current negotiations in
the Conference of the Committee on Disarmament.

19. In the very limited time at its disposal, the COll1mittee was unable to
finali ze its stUdy in detail of all the' various aspects of 'the report of the
SecretarY-General (A/AC.138/12 and Corr.l and Add.l and Add.l/Corr.l) relating
-'co the Cluestiol1 of' establishing in due time appropriate international machinery
for the promotion of' the exploration and exploitation of the resources of the
sea-bed and the ocean floor beyond the limits of national jurisdiction and the
use of their resources in the interests of mankind - an itelli which by virtue of
resolution 2467 C (XXIII) was accorded a degree of priority. The Economic and
r.rechnical Sub-CoI::lJ:Jittee vras however able, as its report indicates, to devote'
close attention to those aspects of the report falling within its cOTI~etence.

statements in connexion with tbe Secretary-GeneralIs report were also made in
the main Conuuittee during the closing stages of its work. The Committee
considers that it should place on record the vievr, expressed by a nwnber of
delegations in the Economic and Technical Sub-Committee, that the report of the
Secretary-General constitutes a useful point of departure which can form a basis
for fUl~ther detailed consideration, although a number of delegations took the
posi tion that, because of the· complexity and the interrelated aspects of
the issues involved, Governments might require additional tline to study the
report. The Cor;unittee therefore proposes to consider this question further
during its sessions in 1970. The suggestion was made with appraval by the
COJ;Jl;Jittee that the Secretary-General be requested to continue in depth the
study of the establishment in due COUl'se of appropriate international EJachinery,
concen-'c:cating on -Ghe follovling areas: (a) status of the machinery; (b) structure
of' the machinel'y) (c) povrers and 8.Uthority to' be given to thi s machinel'Y j

(cl) activities and functions of the machinery. In accordance with a decision
o:f -the Conuni ttee, the rep'ort of the Secretary-General on machinery is annexed
to this report (annex 11).
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20. 'l'he Comruit.Lee considers tha.t it wouJ.d be desirt\olc in future that it be
allowed uore tilJC to carl'Y oU'L its procrruiuile of i',orlt undcr the t.erms or
reference Given to it by the Assembly, and 'suGGests that. it should be allotted
tuo sessions of foul" veeks each durinG 1970, and a short, preliminary MeetinG
to discuss procedural matters before the ~ain sessions•
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PART TIIO
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REPORT OF THE LEGAL SUB-COMNITTEE

Ambassador- Reynaldo Galindo Pohl (El Salvador)

Mr. Halim Badawi (United Arab Republic)

I-Ir. Alexander Yankov (Bulgaria)Vice-Chairman

Chairman

Rapporteur

"(i) Operative paragraph 2 (3.) of reE'olutiOl1 2467 A (XXII;I:) - To study the
elaboration of legal principles and norms which would promote
international co-operation in the exploration and use of the sea-bed
and the ocean floor, and subsoil thereof, beyond the limits of national
jurisdiction and ensure the exploitation of their resources for the
benefit of mankind, having regard to the economic and other
requirements which such a regime should satisfy in order to meet the
interests of humanity as a whole.

(a) all other questions mentioned in the terms of reference of the
Committee as contained in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B,C, and D (XXIII) and 2414 (XXIII)".

"(ii) Legal implications of:

2. Also at its first meeting the Committee elected the following ot'ricer-s of the
Legal Sub-Committee:

1. At its first meeting, held on 6 February 1969, the Committee on the Peaceful
Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdiction
decided to establish a Legal Sub-Committee and a Technical and Economic
Sub-Committee, both as sub--coea.ut t ees of the whole.

3. At its fourth meeting, held on 10 March 1969, the Committee approved the
proposal on organization of work (A/AC.138/8) submitted by the Chairman. The
following items were accordingly assigned to the Legal Sub-Committee:

It was agreed that the Sub-Committees would be free to determine their order of
business. It was also agreed to request each Sub-Committee to prepare and adopt
its report, containing its recommendations, for submission to the main Committee.

4. At its first meeting, held on 12 March 1969 the Legal Sub-Committee adopted
the agenda for the session (A/AC.l38/SC.l/2).

5. On the basis of a note by the Chairman (A/AC.138/SC.l/l) and proposals
submitted by various delegations, the Sub-Committee adopted at its third meeting
on 14 March 1969 the following programme of work (A/AC.138/SC.l/3):

-



"Operative raragrarh 2 (a) of resolution 2467 i\ (XXIII) - To study
the elaboration of legal principles and norms which would promote international
co-orerution in the exploration and uoe of the sea-bed and the ocean floor,
and subsoil thereof, beyond the limits of national jurisdiction and ensure
the exploitation of their resources for the benefit of mankind, having
reCurd to the econcmic and other requirements which such a r~gime should
satisfy in order to meet the interests of humanity us a whole.

U J'1.. To study in the context of appropriate provisions of
resolution 2467 A (XXIII) the elaboration of legal principles relating to:

"(1) 1 1 t tega s a us;

"(2) applicability of international law, including the United Nations
Chnrter;

"(3) reservation exclusively for peaceful purposes;

"(4) use of the resources for the benefit of mankind as a whole,
irrespective of the geographical location of States, taking
into account the special interests and needs of developing
countries;

"(5) freedom of scientific research and exploration;

"(6) reasonable regard to the interests of other States in
their exercise of the freedoms of the high seas;

"(7) question of pollution and other hazards, and obligations
and liability of States involved in the exploration, use
and exploitation;

11(8) other questions;

"(9) synthesis.

"B. Norms."

6. In adoptLng its programme of work, the Sub-Committee requested the Chairman
to draw up a statement containing the understanding reached by the Sub-Committee
with respect to the inclusion in the programme of work of certain additional items.
At the tenth meeting the Chairman read out the statement requested of him, which
was as follows:

"During the discussion of the prfJgramme of wO:':'k, on the basis of
document A/AC.l38/SC.I/I, some delegations proposed that references
to certain subjects should be added to the programme.

"At its third meeting the Sub-Committee requested that I should,
after appropriate consultations, make a statement concerning those
subjects which had not been specifically mentioned in the programme.

-10-
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"Having carried out the appropriate ccncultnticns, I am in a position to
state the consensus of the Sub-Co~nittee as follcws: subjects rr.entioned in the
repcrt of the l\d Hcc CCI:t:J.ittce and r::.utterc whLch z.ppear in the draft re soLut i.or,s
which were cutmitted to the First Cc~mittee ur.d which were ~as~cd cn to the
Sea-Eed Cccoittee us backgrcund material may be diccussed by any delegations
wishir.g to do so, and the Sub-Cc~mittee will give them due consideration.

lI'?he pr-ogranme , vlith its division by subjects, if' not restrictive in
nature, does not interpret Gener-a I AssembIy resolution 2467 r\ (XXIII) and
makes no prejudgeffient ccncerning the positions delegations may adopt cn
questions of substance.

lI';fith the consent of the Sut-Cclr.mittee, I shall r eque s't the Secretariat
and the Rapporteur to include this statement in the suocmary record of today's
meeting and in the report of the Sub-Committee, respectively. 11

7. ,-"s requested by the Chairr.can of the main Ccrurd t t ee , the Legal Sub-Con:mittee
gave consideration to General j,ssembly resolutions 2478 (XXIII) and 2292 (XXII)
which rel~uired the Con:rr.ittee to ccnsider dispensing with eunmary records. In vie\'l
of the delicate nature of its wor k and the heavy responsibilities which it entailed
for the delegations concerned, the Sub-Ccffimittee decided not to dispense \'lith
surr.mary records.

8. Following consultations with the Chairn:an of the main Corr.mittae, the
Gub-Corr.mittee at its eleventh ffieeting decided to present a single report to the
Ccmmittee, covering the results of its deliberations during its March and August
sessions.

9. In the debates during the March session reference Has made to the draft
resolutions and amenduierrt s submitted to the Ad Hoc Ccrr.mittee to Study the Peaceful
Uces of the Sea-Bed and the Ocean Floor or to the First Committee at the twenty­
third session of the General Assembly. The text of the draft resolutions and
amendments Viere contained in the annex to a working paper prepared ty the
Secretariat, entitled "proposals and vLews relating to the adoption of principles"
(A/j\C.138/7 and Corr.1-4).\ draft resolution suggested by the delegation of Malta
(A/AC.138/11) Has also referred to in the debates.

10. The Legal Sub-Committee met between 12 and 26 garch lS69 at United Nations
Headquarters in New York. It held eleven meetings; it met again at Headquarters
between 11 and 28 .',ugust 1569 during which period it held eighteen additional
meetings.

11. ~t the close of the March session, some delegations felt that a very important
feature of the debate had been the widespread support for an early statement
of basic principles. It was, however, emphasized that such a declaration should
be a ccmprehensive and well-balanced one, taking into consideration the position
of all ~embers. The view was expressed that since the differences between the
proposed sets of principles were not so great, efforts to reach agreement should
continue. For this purpose, it was suggested that the proponents of each set of
principles should establish a working group before the sum~er session of the
Committee and try to arrive at an agreed formulation of basic principles, the
consult3tions could take place under the direction of the Chairman of the Sub­
Co~mittee. The main Committee agreed at its sixth meeting, held on 28 March 1969,
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that the Chairman of the Legal Sub-Committee would hold informal consultations vith
delegations with a view to reaching agreement on legal principles before the
session scheduled for August. Such consultations took place during the months
of June and July. In the absence of the Sub-Committee's Chairman and
Vice-Chairman, ~tr. Felipe Vega Gomez of the Mission of El Salvador and later
Mr. Dimitar T. Kostov of the Mission of Bulgaria presided over the consultation
meetings. An informal drafting group consisting of the repres~ntatives of
Brazil, India, Libya, Norway, the Union of Soviet Socialist Republics and the
United States of America held several meetings to consider the formulations
proposed on all items of the programme of work adopted on 14 March 1969. It
produced a paper entitled "Report of the Informal Drafting Group on the
formulations proposed under the programme of work (A/AC.138/SC.l/3)", document
A/AC.138/SC.l/4, which is annexed to this report.

12. At its twelfth meeting, commencing the August session, the Sub-Committee
adopted the agenda for the session (A/AC.138/SC.l/5). At the same meeting it
also adopted the following programme of work (A/AC.138/SC.l/6) which had been
suggested by the acting Chairman, Mr. A. Yankov:

"1. Consideration of the Report of the Informal Drafting Group on the
formulations proposed under the programme of work (A/AC.138/sC.l/3),
document A/AC.138/sC.l!4

"2. Consideration of the legal aspects of the report submitted by the
Secretary-General pursuant to resolution 2467 C (XXIII) regarding
international machinery (A/AC.138/12 and Corr.l and Add.l and
Add.l/Corr.l)

"3. Consideration of the legal aspects of a long-term and expanded
programme of oceanic exploration and research (note by the
Secretary-General, document A/AC.138/14 and Corr.l (English only))

"4. C donsi eration of the report of the Legal Sub-Committee to the
Committee for the 1969 period of its work. "

13. The SUb-Committee, having approved its programme of work, agreed that the
report of the Informal Drafting Group would constitute the basis for the
discussion concerning the formulation of principles.

14. The subjects discussed by the Sub-Committee at both sessions will be dealt
with in the next paragraphs of this report under the relevant items of the report
of the Informal Drafting Group since, with the exception of the introductory
part of the programme of work of the March session (operative paragraph 2 (a) of
resolution 2467 A (XXIII)), all items dealt with therein coincide with the nine
items of the programme of work for the V.arch session.
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Operative pn~agran1 2 (a) of resolution 2467 A (XXIII) - To study the
elnboration of ler':al principles and. norms whieh ""ould promote
international co-overation in the exploration and use of the sea-bed
and the ocean floor, and subsoil thereof, beyond the limits of national
.iuri sdiction and ensure the explo.!-c.ation of their resources for the
benefit of mankind, having regard to the economic and other requirements
which such a rer';ime should satisfy in order to meet the interests of
humanity.as a whole

15. Some delegations felt that at that stage of the Sub-Committee's work only
basic principles should be considered as they ""ould serve as a foundation for a
more substantial structure to be elaborated upon later; initially, only those
basic principles which give rise to lesser difficulties might be drafted. It was
suggested that the principles should be few, broad and flexible as the Committee
was dealin8 ""ith an area not yet comprehensively regUlated. and which so~e

considered undefined, the possible uses of 'Hhicll could not yet be foreseen. On
the other han~, i~ was stressed, principles should be comprehensive and well
balanced in order to embody the aspirations of all members of the international
community and avoid ambiguities which would later give rise to conflicts. It
",as underlined that clarity should not be sacrificed to brevity. It was generally
recognized that, in any case, in the elaboration of principles particular
consideration should be given to the special needs and interests of developing
countries.

16. The vie"" was expressed that from a practical viewpoint it was necessary
that the adoption of principles by the General Assembly should have unanimous
support or at least the support of a substantial majority, including that of the
principal maritime Po""ers and of States having special maritime interests. A
view was expressed that the declaration to be adopted by the General Assembly in
the exercise of its powers under Article 13, paragraph 1 (a), of the Charter,
,"ould possess binding force. Some delegations opposed this view. It was also
suggested that some or all of the principles to be contained in the General
Assembly's declaration or recommendation should be eventually gjyo.n form in an
international convention.

17. It was also pointed out that it would be unwise to send a statement of
principles to the General Assembly before the real and legitimate differences
of opinion still existing were duly overcome as such a statement should be one
vlhich gives satisfaction to al~ nations.

18. One of the suggestions that were made was that the same procedure followed
with respect to outer space might be followed by the Sub-Committee: a limited
number of basic principles could at an early date be recommended for adoption by
the General Assembly, ""hile agreemEnt was awaited on a fuller declaration of
principles which would eventually provide the basis for an international treaty
or treaties. On the other hand, it was suggested that it was desirable to have
a meaningful and comprehensive declaration. It was also suggested that once an
agreement on principles has been reached elaboration of such principles in~o

precise legal rules shall proceed Ivithout delay.
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To study in the context of appropriate prOVlSlons of :resolution
2407 A (XXIII) the elaboration of legal principles relating co:

(1) Le~nl status

(a) General discussion

i9. AccordinG to many delegations both the concepts of res nullius and res communis
were of little practical value for the determination of the legal status of the
area of the sea-bed and ocean floor beyond the limits of national jurisdiction.
It was also pointed out that the occupation and national lake theories were
leGally untenable and politically unacceptable.
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22. Certain delegations expressed the view that the ne~ legal order should be
governed by the "good of mankfnd" or "the common interest of mankind", these
}:'hrases being preferred to the word "heritage" which might give rise to
difficulties in the formulation of legal norms.

21. The seme view held that the concept of "common heritage of mankind" implies
an international machinery for the regulation and management of the sea-bed and
ocean floor beyond the limits of national jurisdiction on behalf of the
international cOl~munity. A suggestion was put forward that, for 1urposes of
exploration and exploitation, the area of the sea-bed and ocean ~~oor beyond
national jurisdiction be deemed to have been vested in the United Nations for
the benefit of mankind as a whole.

20. It was sugge s ted that the notion of the "common heritage of mankind" would
provide the basis for specific principles concerning the area; accordingly all the
rules and principles for activities in the sea-bed should be based on that notion.
Its elements and consequences were: the r.ot Lon of trust and trustees;
indiVisibility of the heritage; the regulation of the use of that heritage by the
international community; the most appropriate eqUitable application of benefits
obtained from the exploration, use and exploitation of this area to the developing
countries; freedom of access and use by all States; and the principle of
reaceful use.

23. On the other hand, some delegations stated that the concept of "common
heritage of mankind" was contrary to eXisting norms and principles of international
law. It was also stated that it was devoid of legal content and that its
discussion was not practically useful. Another view was that it was also open to
various interpretations and that it could not be understood until its implications
were spelled out. But it was also pointed out that, before their adoption, all
legal concepts are devoid of legal content and that therefore that argument was
irrelevant.

24. Some delegations considered that a pract~cal solution based on international
law Ifould be provided by the provisions of the Convention on the High Seas
according to which the high seas were open to all nations on equal terms and no
State could validly purport to subject any part of them to its sovereignty.

25. Reference was also made to the principle that "no State may claim or exercise
sovereign rights over any part of this area, and no part of it is subject to
national appropriation by claim of sovereignty, by use or by occupation, or by any
other means". This principle was recognized in the Antarctica and Outer Space
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Treaties in regard to their respective fields and, accord In.; to exf s t Ing rules of
international 13.1/ it would not preclude any nation trcm exploring or exploi tin£;
these areas. Therefore, it was contended, there should similarly be a clear
distinction between non-appr-opr-Lat I on of the sea-bell, on t.he one hand , and
exploitation or use of it, on the other.

26. It was however- pointed out that acceptance of the non-appropriation principle
woul.d be of no practical value if it wer-e linked ui th an unqualified concept o-f'
freedom of exploration and exploitation, since it wouLd only benefit the very it. r

countries which have the capability of exploiting the sea-bed resources, \oli thout
due comFensation to the international community as a uhole and the developing
countries in particular.

27. The view was expressed that pendLng the establ Lshmerrt of an international
regime the exploration and exploitation of the resources could be continued without
being accompanied by any claim of national sover-e i.gnt.y over that area. This view
was contested.

(b) Consideration of the .ceport of the Informal Drafting Group

28. The Sub-Committee examined each of the eight elements listed under the item
and the respective explanations included in the report. Sone delegations held the
view that only general principles should be included in a draft declaration:
corollaries or detailed formulations inevitably gave rise to divergencies and
impeded obtaining the necessary support for a draft declaration. However it was
pointed out that a) 're comprehensive declaration was needed in order to safeguard
the interest of ma~ nd. Other delegations considered most of the elements listed
as necessary to delineate the legal status of the sea-bed.

29. llith regard to the concept of "common her-Lt.a.,e of mankind", arguments for or
against it were reiterated. It was said that this expression lacked legal content,
was imprecise, and, being novel, could not be interpreted OP any generally
accepted basis. It was arGued on the other hand that once it had been enshrined
in a declaration the concept would have universal validity as had been the case
vi.th the sim;lar expression "province of all mankind" used in the outer space
treaty. (However, as regards the expression "province of all mankind" in the outer
space treaty, it was pointed out that it does not refer to outer space or the moon
but to the exploration an': use of outer space and the moon.) Furthermore, new
technology and problems required the developnent of new concepts. It W.lS further
argued that that concept was the basis on uhich a formulation of a declaration of
principles should be elaborated. It was suggested that ~he concept that the
area belongs to humanity as a to/hole -;8 the basis for the pr. libition of the
exercise or claim of sovereignty and of all forms of appropriatior. Some
delegations doubted whether a general concept was required o~ desirable at that
stage of the Sub-Committee's deliberations since the pnrticular features O:L the
regime for the area would have first to be weighed and agreed upon; such process
of analysis and agreement logically preceded the question whether there is any
general concept by which all the aspects of the legal st.at.us of the area may
be summarized.

30. It was proposed that the concept of "common heritage of mankind" should be
mentioned in the operative part of the declaration. Some delegations felt that the
concept might be accepted as a synthesis of the particular principles agreed upon.
It was also suggested that the concept could be included in the preambular part
of a draft declaration of principles.
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31. Eh~ll1(>l1L~ (Lt }, (t : I}, (i v) and (v ) (see annex to the pr-cserrt r-ej-or-t ) vcrc
llealt \·r:i t:: toc;cther since they werl-"" closely interrelated. ;.11ile th(-' principle
,)1' nOl)-arrrOl'l'bti.on and the prohibition of the exercise of cover-e Ij-nt.y over the
area wer-e found. t~en~rQlly nccr-pt.abl,e , ucme ,lcl('i':nti. :'l1S cxpr-ecscd VIC v i cv that th is
acceptance wouLd be cond i t.i onaI upcn thL~ !,r,cnernl 0L;rceme-nt on a declarntion of
principles. Certain dOl~ts were expres:.icd on tile rerer~nces to juri~Jiction and
property. Various formulations wer-e put forward amend Inr; the word inc: of these
four elements or e l i.m i na t i nr. ideas whIch appear-ed to be sur-cr-f'Luous or unsut tnb.le ;
onp of these formulations was [\ synthesis of the fnur elements.

32. ilernents (Vi) and (Viii) were re~ardcd by some delp~ations as bcin~ more
suitable for IncLus t on under item lj. (use of the resources for the benefit of'
mankind as a vhol e}: other deleGatiom-; were of the v i ev tha ; eLemerrt (vi) \{(t:.i

i nsej-ar-ab.l e from the concer-t or "ccmnon hcr Lt.o.;e of mank i nd " and should t.her'ef'or'e
be retained in item 1.

)). clement (v t i ) ("this ar-ea shcul d be considered. scj-arat.ely f'r-om the
surer-jacent. wat.er-s of the hi!.-~h seas") cave rise to the observation that it suffered
from obscurity and could lend itself to various interpretations. One interpretation
vas that the formulation woul.d appl.y once a recime for the sea-bell had been
established, although the existinc; Law of the sea would continue to be relevant in
so far as the reGime of the sea-bed OUGht to respect the rules which Govern hwnan
activities in the other areas of the sea. It was emphas i zed that the status of
the superjacent waters as hiGh seas and the air space above it should be preserved.
2,:me delecations expressed doubts as to the adequacy of a separate treatment for
.he sea-bed and the s uper ~jacent vat =1'8 since these areas constituted an ,)rl;~Jllic

unity. But it was also poirrted out that in spite of also cons t.Lt.ut Lng an ori~anic

unity with the superjacent waters, the continental shelf had already been the
object ~;: a separate treatment for the pur-pose of the exploration and exploitation
of its resources. For other deLegat Ions , while the recime c;overninc; the sea-bed
would have to be considered in relation t.o the reGime C:GverninE~ the superjacent
\Vaters, the Committee's terms of reference did not cover the superjacent waters
and the status of th0se waters should therefore not be mentioned in the enumeration
of legal principles concerning the sea-bed. It was sUGGested that in any event
element (Vii) belonGed to item 2 (applicability of international law). 1t \Vas
also said that although element (vii) is a basic assumption its inclusion in the
declaration did not seem easent i.al , It was also su[sr,ested by some deLe.ta'tLons
that the reC;.Lme of the h.i.gh seas should not and indeed could not autcma.tLca.lLy be
applicable to the reGime of the sea-bed and ocean floor. ilnd; t "I~C.S further
sugges t.ed by some delegations that any freedoms laid dQ1.Jn in the Convention on the
HiGh Seas should apply to the sea-bed only as far as prOVided by the r~Gime to be
set up. Other deLega.t i ons pointcd out that Irrter-nnt i.ona'l law governinG the high
seas is also applicable to the bottom of tht2 sea, beyond the limits of national
jurisdiction.

34. 'The view was expressed that iter:'! 1 omitted tHO Impor-tant. elements: (1) the
recognition that there exists an area of the st:n-bed and the ocean floor and
subsoil thereof which lies beyond the limiL of national jurisdiction, and (;,» the
recognition of the need for an Lnt.er-r.at.Lona l Ly acreed and precise boundary for
the area. It was noted tha.t ex i s t i ng uncertainty as to wher-e cuch a boundary
should be drawn may be a serious obstacle to the formulation of legal norms
r-egul.at.Lng questions concerninc the exploitation of the sea-bed. llovever-, it
vas pointed out that the existence of the area "I-TaS the main assumption of the work
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(\1' the Ccmm i t t.ee and therefore need nut be spelt out ill [t st.atement of principles.
It "a:.:; further pc l nt.ed out t.ha t t.he sc e.Lonents nad not b.-cn included because they
were unnecess::try alll irrelev[il1t to the item; moreover, these t",o elements had
been dealt wi th ext cns IveLy by the :..~ub-Coll';l!littce under Lt.c-rn :; (Other questions).
It was also s tu ted that the Comnri ttee and the ~:ub-Ccmr.littee were not competent
t(\ dea L vi th the delimitation of the area.

35. AS a corollary to elements (ii), (iii), (iv) and (v), the suggestions were
made t.nat the appropriation of the resources of this area shall be effected in
accordance with the regime to be established on the basis of the principles
contained in the declaration; and that the activities of non-Governmental
orc;anizations and of private persons in the area must be authorized and kept
under constant surveillance by a ~tate or an interGovernmental organization.
(Mile: to lack of time these suecestions were not discussed by the :~ub-Ccmmittee.

(2) Applicability of internationul law. includinr: the United Nations Charter

(a) General discussion

36. Some deleeations emphasized that international law, including the Charter of
the United Nations, is applicable to the activities of States on the sea-bed. It
wac also stated :'hat international Law by its scope was considerably broader than
concrete norms applicable to the regUlation of activities of States in any
i nd i vidual area, for instance in t.l.e various marine env i r-onment.s included in the
hieh seas - the sea-bed, wa-:er colwnn, and superjacent air space. In this
oonnex Lon some Gene' J.l international Legal principles were mentioned, such as the
renunciation of tht- .hreat or use of force in the relations among States, r-espect,
for the provicions of international treaties to which they are parties,
international responsibility of States, respect f,"'r territorial integrity, etc.
~ol:J.e deler:ations stressed the importance of the Converrt i on on the High Seas,
the Convention on the Continental Shelf and other international agreements,
rar-t Lcul.ar-Ly the 1963 treaty banrring nuclear weapon t.ee t s in the atmosphere, in
out.e r space and under vater and t.he 1959 treaty on Antarctica, in defining the
t nt.er-nat i ona l Law appl i cabLe to the sea-bed. It was impossible to say, according
tu tllese delegations, that a lee. .1 vacuum existed and that international law was
only partly applicable to the sea-bed. As applicable guidelines in the Charter
of the United Nat i ons nent.Loned in this connex i on , reference was made to the
pri~ciple concerning sovereign equality of States and the maintenance of
international peace and secur-Lty , the peacef'ul settlement 01' disputes and the
prcmotion of international co-opera.tion.

:57. Thoce delecations whLch n.ivocat.ed tl e concept of "common heritage of mankind"
er::]'hs.s j :-:e,~1 that existing international law was mostly customary or contained only
very general legal principles to regulate the conduct of States relating to the
sea-bed beyond national jurisdiction, of whi ch t.ne relevance was not s pecLf'Lc and
onlY~:1cidental. In their opinion, existing international Lav cannot be applied
in its totality to the sea-bed and therefore existing principles whi ch are only
appl Lcab'Lc ill [art or by doubtfuJ. and controverted analogy to 8. different
environment cannot, c.r;d "hould not, be invoked; it is only possible to derive
from the Charter of the UD i ted Nations and ex i s t Ing international la," at most
rertain guideJipes. but these guidelines Cl J not suffice to constitute norms. It
was controverted in this connexion which specific principles of international law
'dere suitable for application to the sea-bed; this ambigUity requIred urgent
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clarification; also, in some cace s the application of some principles of existing
international law to the sea-bed would have grave, inequit~ble consequences for
many States. Some delegations felt that the 1958 Geneva Convention on the
Continental Shelf, which related in some ways to the sea-bed beyond national
jurisdiction, vas inadequate and incomplete in respect to its npplication to this
area. It vas pointed out t.hat the larr:e and obvious lacunae in the law in this
respect were best shown by the fact that the Cornmittee had been charged with the
task of elaborating new legal principles in this field; a1. the same time, the
application of present international law would have the effect of permitting the
indiscriminate exploitation of sea-ved resources and this would be contrary to
the interests of the international conununity.

38. In the liGht of the vievs they had already expressed, delegations lent their
support or argued af,ainst the elements set forth in paragraph 14 of the repor~ of
the Informal DraftinG Group. rone 01' them was deemed entirely satisfactory.
However, it was stated that such elements did not contradict but completlented
each other ; this had been a necessary net.hod for the purpo se of arriving at
widely acceptable formulations.

39. '[he discussion centred on the formulation sUGgested for the consideration of
the Sub-Committee in paraGraph 18 of the re}'()rt. Hhile some delegations expressed
tl:eir readiness to accept this formulation, other delegations doubted its
adequacy. Some of the delegations '~10 doubted the adequacy of paragraph 18
argued that a distinction shouLd be dr-awn Letween the norms applicable to the area
and tho se applicable to the activities undertaken in the .'3.X'ea, so that wh i Le the
former undeniably applied - and a referen~e to theln would be superfluous - the
latter were virtually inexistent. Consequently and because activities had not
yet 'been under-taken in the area, the only norms thus far existing were those
concerning the laying of submarine cables and pipes. It was therefore equivocal
to say that "all activities in this area shall be carried out in accordance with
international 18\," s tnce thi s would lead to the erroneous conclusion that the
regime of the high seaE' applied to the area. The supporters of this view
suggested that, by analogy ,,,ith the order of priority established in Article 38 of
the Statute of the International Court of Justice~ the formulation s110uld mention
first the principles of the declaration and then the general principles of
international law which would apply to situations not specifically provided for
in the declaration. Other delegations considered that reference to Article 38
of the Statute of the International Court of Justice was irrelevant to the subject
under discussion. Still other delegations questioned the desirability of the
referen2e in the formulation in paragraph 18 to principles and norms to be agreed
in the future since it could oniy be reasonably construed as applicable after the
conclusion of an agreed regime and added nothing to the provisions of a statement
of principles dealing with the question of a regime.

(a) General discussion

40. The view was expressed that the r8servation of the sea-bed and the ocean floor
for exclusively peaceful purposes was one of the most urgent matters engaging the
attention of the internctional community since unless steps were taken in the very

-18-

I

,



1
\

I

near future to prevent the rnilitarization of t.hat az-ea, the arms race woul.d
inevitably be extended to it and this would represent an obstacle to tile use of
the sea-bed for peaceful purposes. Various delegations emphasized the urGency
of banning nuclear or other weapons as well as military bases and fortifications
from the area beyond national ,jurisdiction. Other de.Legat.Lons s tz-es sed that
the sea-bed and the ocean f'Loor- and the subsoil thereof beyond the lirni t s of the
maritime zone or coastal States, the bOl1:1daries of which are to be agreed uFon in
international negotiations on disarmament t shall be used exclusively for peaceful
purposes; accordingly, all military activities shall be excluded and all forms
of military use shall be prohibited. Some delegations stated that they had
refraineJ from discussing this principle in view of the fact that discussions and
negotiations were taking place on this subject in the Cot~ittee on Disarmament
at Geneva. The view was expressed that while the Geneva Disarmament Committee
was already considering disarmament and arms control Ineasures in areas within and
beyond national jurisdiction, the mandat.e of the Conunittee on the Peaceful Uses
of the Sea-Bed was confined to the area beyond national jurisdiction and that it
would therefore not be possible to accept a formulation applicable to the area
over which States have sovereign rights for the purposes of exploration and
exploitation of resources. Other delegations reminded the Committee of its terms
of reference under operative paragraph 3 of resolution 2467 A (XXIII).
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"Article I----.....---'.

1/ This provision reads as follows;

42. The view was expressed that any military activity on the sea-bed is
incompatible with the use of the sea-bed exclusively for peaceful purposes.
Reference was made to precedents and to understandings eXisting in this connex'on
since the Second lIorld \·[ar. In thi s r-espect , mention was made of previous
discussions in the Geneva Disarmament Committee, General Assembly resolutions or
atomic energy, the Treaty on ~!on-Proliferation of Nuclear \{eapons, article I of
the Antarctic Treaty of 1959 1/ and article IV of the Outer Space Treat~g;

Ill. Antarctica shall be used for peaceful purposes only. There shall be
prohibited, inter ,alja, any measures of a military nature, such as the
establishment of military bases and fortifications, the carrying out of
military manoeuvres, as well as the testing of any type of weapons ,

112. The present Treaty shall not prevent the use of military personnel er
equipment for scientific research or for any other peaceful purpose."

g/ This provision reads as follows:
"Article IV----

"States Parties to the Treaty undertake not to place in orbit around the
Earth any objects carrying nuclear weapons or any other kinds of weapons of
mass destruction, install such weapons on celestial bodies, or station weapons
in outer space in any other manner.

"The [\';oon and other celestial bodies shall be used by all States Parties to
the Treaty exclusively for peaceful purposes. The establishment of military
bases, installations and fortifications, the testing of any type of weapons and
the conduct of military manoeuvres on celestial bodies shall be forbidden.
The use of military personnel f'oz scientific research or for any other peaceful
purposes shall not be prohibited. The use of any equipment or facility
necessary for peaceful explor-at.Lon of the Moon '?IL~ o:l:c1' cc Ies t La.l l'odies
shall al~o not be prohibited."
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41. The initiative of the l1SSR in submitting a draft treaty to
Disarmament on 18 I·'arch 1969 '{as weLcomed by some de.Legat.Lonc ,
draft treaty stated that it went, beyond a general declaration.
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'l hese precedents and under-standf.ng s , it vas contended, made it clear that the
t:ni ted I'atLons 11aL( invariably understood the use of a Civen errv i r-oument for
exclusively peaceful purposes to laeaD its complete demilitarization, which incluJed
the prC'hibi tion of all military activities what.ever' their purpose. lroponent.s of
this interpretation stated that there should be no departure 1'1'01:1 such practice in
the case of the sea-bed and the ocean floor; the expression "peaceful uses"
should be defined alone; those lines in order to avoid ambic;uity.

43. ('ther delec;ations reserved their position on this interpretation o;' the
meaning of the expression "exclusively for peaceful uses" or stated that this
expression in no way precluded military activities that are consistent with
international la," and the Charter of the United l-at.Lons ,

44. Some delegations, while supportinG the concept of the exclusion of military
activities from the largest possible area of the sea-bed, pointed out that a
difficulty in the realization of this desirable goal could be the interpenetration
between scientific and military activities and the uncertainty as to whether it
was possible to verify with present technology that certain military activities
did not in fact take place on or under tlle sea-bed.

45. It was pointed out that the sovereign rights granted to the coastal State
under the Continental Shelf Convention were limited to the purpose of exploring
the continental shelf and exploiting its natural resources and therefore were
quite irrelevant to its military uses; furthermore, the military use of the
continental shelf uould ineVitably affect the peaceful exploration and use of the
sea-bed. It ,.,as stated, on the other hand~ that it could be assumed that States
Here not IH.ely to ignore their security requirements simply be .use the
Convention is silent or unclear on the subject.

~6. It vas emphasized that the ir")lementation of the principle of pea.ceful uses
of the sea-Led , the ocean floor and the subso i l thereof, beyond the limits of
national jurisdiction, required the determination of the limits of the area to
which such principle should ce applied. Other delegations pointed out that given
the mandate of this Committee , that v Lew was irrelevant.

47. In the discussion of the principle of the "reservation exclusively for
peaceful purposes", it was stated in the Sub-Committee that it was an essential or
appropriate part of any declaration or statement of principles to be adopted by
the General Assembly. It was stated that since the Geneva Disarmament Committee
was endeavouring to elaborate detailed formulations of a treaty character in this
respect, the Sub-Committee could well limit itself to principles couched in general
terms, ,vithout by this detracting from its nandat.e under General Assen.nl.y
resolution 2467 A (X;CIII), paragr-aph 3. Such principles should avoid prejudicing
positions of delegations on issues - such as that of the specific activities to lle
prohibited or the geographical scope of the prohibition - currently uuder
negotdat.Lon , Some de.Legat tons supported this objective without referring to the
"iork being done outside the Committee. However, there was a difference of opinion
as to the meaning of "use exclusively for peaceful purposes". Some of the
formulations suggested during the discussion referred to the question of limits
which are to be agreed for these purposes. In this connexion, reference was made
to paragraph 3 of General Assembly resolution 2467 A (XXIII).
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4[',. The view was emphasized by certain deLer-at.tons 1.110. t the L't'ml:.i ttee l.ad re-,n
entrusted with the t.ask of studyinG t.he estaL'li shmen t of' an Ir.t.ernatLona.l l(~,'nl

reGime for the sea-bed beyond the liuits of nat.Ir-na.L .iuri sd i ct.Lon , <mu that t l.a t

task implied in itself the use and exp.Loi tnt.Ion c'i' the aree by all> "ithe'ut
discrimination. It was further emphasIzec t.hat the special interests and neeuc
of the developing countries should, accor-df.ng.Ly , be 1,uDt Lnt.o the very fntric 01'
the reGime) as this should not aim at the attainment only of equal i ty of'
opportunity but provide for actual equitable sharinG of' ber.er'L t.s derived from tl.e
use, exploration al1d exploitatiun of the resources of the sea-1::ed. In any case,
a most fundamental objective of' the Committee's task vas to avoid creat.mg
situations which may be detrimental to the technologically less developed countries,
or in any ",ay stifle them or dest.roy the incentives for their activities.

49. It vas widely acknowledged that? balanced and coherent declaration of
principles should z-ecogru ze that Land-d.ocked States ought to be placed on an equal
footing Ilith coastal States. A vtew vas also expressed that. t.he exju.cr-at.Lon , use
and exploitation of the sea-bed should not endanGer the le~itimate interests ~f

coastal States, particularly of deve.Loping countries whi ch do not dispose of'
adequate means to protect these interests.

5C. Hi th regard to the scope of app.l Lcat.Lon uf t.he wor-d s "exp.Lor'at.Lon , use and
exp.Lof.tat.aon", b"o different views vere expressed, oSo!!le (jele~ations Iield the
vf.ev that these word s should app.Iy to the area as Q whoLe \!l:ilc o thers C:011;:,idere,1
that they should apply only to the resources of this area. loth croup:;; ,)1'
delegations sou[ht to justify their vievs by reference to the lanGuaGe of
resolution 2467 f\. (;~XIII). In addition, soue of those \011:0 suppor-ted the second
view interpreted the expression "use of the resources i'cr the tenefi t of manki.nd I'

as limited to resources other than livinc; resources, since the latter Here clearly
covered by tne relevant provisions of i ntcrnat.Iona.l Law Gc'vernil:C; f'Lsh.i.ng on t.l:e
high seas.

51. It was emphasized that formulations pertaininG to this i t.em tended to cons i dcr­
an internationa2 regime as an essential prerequisite for the purpose of exploration,
use and exploitation of this area. A difference of opinion, hO\.,Tever, arose on
whe ther- the international regime should be qualified by t.he wor-d "leG31" since
certain delegations argued that the term "agr-eed" woul.d be su:Cficient. It was
furthermore argued that any regime that is established has to be formulated in
legal language and embodied in multilateral agreements, on this understanding a
regime ",ould be considered as a legal regime and accordinGly the addition of the
110rd "legal" was not too important.

52. D:urinc; the discussion of the specific elements of paragr-aph 25 of the report,
some delegations emphasized the contents of sub-sparagr'aph (ii) (f'bconomic
incentives") whf.Le considering that reference to .irrt.er'nat.Lona.l, mactunery in a
statement of principles was not desirable; others emphasized the contents e)f
sub-paragr-aph (iii) ("International machinery f') and t.he cent.r-a.l role HLic11, in
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their opinion, international machinery should play in a regime for the area, and
also stressed that such a reGime should provide appropriate and equitable
application of benefits obta i ned from the exploration, use and exploitation of this
area to the deve.Lopd nr; countries.

53. I'oubt.s were voiced as to the desirability in a regime for the exploitation of
sea-bed resources of the provision in sub-paragraph (v) ("Take into account
economic effects of exploitation, for example, to take required measures to
minimize (control) the fluctuations of prices of raw materials in the world market
resul tinG from the exploitation of the resources of thi s area"). Another view
was that this was an essential provision of a regime, particularly as such a regime
was expected to cover, according to this view, the area as a whole.

54. The vtew vas expressed that SUb-paragraph (vi) (lIAccommodation among the
commercial and other uses of this area and the marine environment ll

) belonged more
proper-Ly to item 6 ("Reasonable regard to the interests of other States in their
exercise of the freedom of the high seas ll

) .

55. It was suggested that the provls10ns in paragraph 25 needed to be condensen,
particularly those in sub-paragraphs (iv) to (Viii).

5C. Some delegations considered that the various elements of this item required a
much closer examination because of their serious implications and the fact that
the Sub-(on~ittee had not studied the legal aspects of international machinery
which "ere dealt with in the report of the Secretary-General on the subject
(A/AC.138/12 and Corr.l and Add.l and Add.l/Corr.l). It was stressed by some
delegations that the future legal reginle for the exploitation of the resources of
the sea-bed should not necessarily presuppose the establishment of an international
machinery; it was also stressed that as the structure of resolution 2467 (XXIII)
shows, the exi3tence of a distinction between regime and machinery is established
and accepted; consequently in the opinion of these delegations inclusion of a
reference to international :nachinery in the legal principles would be unwarranted.
'I'hese views, however-, were contested.

57. !I. suggestion was made that a statement of principles should contain a
commitment to the establishnlent of an internationally agreed regime and that it
should spell out in general terms the more salient features of such a regime.

(5) Fr~edom_0'.....E_cie.!ltif..i....<=..~earc1l..ande_xploratio,g

(a) 9..§!!~al ..9Jscussioll

58. The importance of this principle was emphasized in connexion with article 2 of
the Geneva Convention or. the High Seas and article 5 of the Convention on the
Continental Shelf. Some delegations pointed out that the principle of the freedom
of scientific research does not in itself give the exclusive right of economic
exploitation of the resources of the area or provide the basis for freedom of
economic exploration and exploitation. It was also stated that this particular
freedom should entail the obligation to make results of scientific activities
available to other States.
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(b) Considerf;l.tism of the report of the Informal Drafting G:r:.'?1;±E

59. r'uring the discussion on the elements listed in paragraph 26 er U1!~ r-epc-rt ,
the members of the commi ttee stressed the fundamental importance l)f scientific
research on or concerninG the sea-bed and. the need. to promote international
co-operation cond.ucive to such re..>earch.

t\'. Although the principle of frced.om of scientific resea:::-ch was unanimously
accepted, there 1JaS a difference ,,1' opinion as to establishinC certain criteria
desLgned to distinguish between pure scientific research and scientific research
\vith commer'cLa.L objectives. Thus> some de.Iegat.fons in supporting e.Lemerrt s (ii)
(IICommunication beforehand of prog'ramues of scientific research11) and (iii)
(IICommunication of results of scientific research If) took the posd,tion that the
elements constituted either necessary prc-conCiitions or vere an Lrrtc.jraL part of
any formulation pertaining to freedom of scientific research. For these
delegations an unconditional freedom of scientific research was susceptible of
abuse, no freedom was absolute~ and, with respect to the marine environment,
freedoms lnust be exercised with reasonable regard to the interests of other States.
C'tl,er delegations were of the view that freedom of scientific research exists and
should exist as a matter of principle and not as a conditional right; they
accor'dIngIy supported element (a ) ( IIFr eedom of scientific research \vithout
discrimination and avoidance of interference Hith such research If). Some of these
delegations nevertheless supported elements (ii) and (iii) while others runong
them pointed out that scientific research and international co-operation in such
research must not be impeded by any obstacles erected by elements (ii) and (Hi).
For some of these delegations a rigid prior or post dissemination or pUblication
requirements wer-e unrealistic since this r-equtremerrt could not in all cases be
imposed \vithout di srupting s as to method and timing, the exi sting system for
disseminating information used by the oceanogz-aph ic community or without imposing
unreasonable financial burdens on research institutions; also, element (v)
(IIEncouragement by States of their nationals to f'oLl.ov the practices concernf.ng
communication of information regard ing programmes and results 11) had to be t.aken
together with elements (H) and (iii) since in some States private scientific
institutions had a long tradition of independence.

61. Element (iv) ("Promotion of international co-oper-atdori'") was found
unquestionable.

62. Some delegations expressed the view that in element (Vi) (liNo rights of
sovereignty or exploit9.tion are implied in the carrying out of scientific
research ll

) , the reference to rights of sovereignty was unnecessary since the
sea-bed and the ocean floor and subsoil thereof beyond the limits of national
jurisdiction were not subject to sovereignty or sovereign rights (1. Legal Status,
element (iii)). Some delegations, however, emphasized that no rights of
exploitation should be implied in the carr,yil~ out of scientific research.

63. Some delegations emphasized the importance of making a distinction between
scientific research of the marine environment directed to obtaining a wider
knowledge of the environment and exploration as a preliminary step leading to
commercial exploration. They pointed out in this respect that the title of
item 5, which states freedom not only of scientific research but also of
exploration, seemed to be misleading. Other delegations stated that there is no
difference in concept between research and exploration and that their nationai
legislation did not establish any distinction between the two.
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61,. rhe v i cir ':.:1:3 set forth t.hat., since the marine environment constituted a whoLe ,

SOCle ri~bts of coastal States should be r-ecogrn zed "i th regard to r-esearch car-rLed
out Ln ar'ea s of the sea-bed vlri ch are adjacent to their national jurisdictioll. S0

that research in the sea-Led Ls not used as a pr-e t.ext. for research on the
cont.Lnent.a) ,;]1elf Hi t.hout the consent of' the coastal State, as required by
ar-t.i cLc 5. pm'a'~ropl: C,? of the Geneva Convention. This vie" vas reGorded as
ur.acccpt.alLe l.';.' lother deler;o.tions.

(6) :';!='.QES'..!~fl.lJ._e_Le.card to the Lnt.er-est.s of ot}~!::.r States J.E..JpE:Jr ~2(ercis_e of the
D~eu,-?.E~ ~:.( _thc.. lli..c:D.. "§i=_a.§.

(7) Q}~ecitior--::1f roll_~lti.2n..and ()tl1!::.!'_J1az.§!_d:,~ and obligations apd liapilj t:v or'
pJ:.fl.!-es_ il~l:..e.sxrl£!:..ation. u,§~?.n.9--.~_x..plc:.i t~tiC!.n

65. In connexton 'vith this concept refer,,'"~cc to article 2 of the Convention on the
High Seas vas made , The protection of the interests of coastal States was
mentioned in connexion \-lith article 6 of the Geneva Convention on Fishing and
Cunservation of the Living Resources of the High Seas.

66. It was pointed out that the provisicns of the Convention for the Frevention
of Pollution of the Sea by Oil of 1954 and the Geneva Convention on the High Seas
did not deal with all sources of pollution and lacked effective means of
implementation against new sources of po.l.l.utdon , It was suggested that there
exists a need to adopt new international instruments Ilhich would provide for firm
obligations of States s including the incorporation of enforcement measures in
national legislation. 'The need to establish international regulations on
liability for pollution and other hazards was en1phasized by several delegations.
It was suggested that in order to ~ake ~ny set of principles nlore balanced and
coherent it should include the principle of liability for damages caused by
activities in the explorations use and exploitation of the sea-bed and ocean floor.

(7. The Sell-stance of elements (i) ("r:ee.sonable r egar'd for the interest of all
::.:tates ll

) and (ii) ("J::on-infrinsement of the freedoms of the high seas, and no
unjustifiable interference with the exercise of such freedoms") received the
general support of delegations 9 alt.hough some of them stated that a clo ser
consideration of the e Lement.s vas necessary before legal principles 'I1e1'e i'c)rmulated.
It was recalled t.ha.t a f'ormul.at.Ion of the concept; c.f accommodation be'tween difi'c:rent
uses of' the area and the marine envl ronment., whi.ch had been included under
sub-paragraph (vi) of paracraph 25 in i tem ~., belonged mor-e properly to item 6.

68. As ret;crds element (iii) ("i\cloption of appropr-Lat.e sat'eguar'ds agaf.ns't the
danger-s of pollution and other harmful effects on the marine envi.ronment "}, (iv)
("Adoption of appropriate safeguards S0 as to conserve and protect the living
resources o t' the nar-Lr;e envirorunerrt or non-interference 'vit.h the co nser-vut.Lon of
the liviD:::; resources ll

) and (v) ("Adoption of safety measures concerning all
activities in the area") sw.::c;estiom; I,er(; made concerning the pr-ec i se language in
whf.ch the elements should be expressed. Emphasis vas placed on the urgerrt need
for international safeguards against pollution in the marine envirorunent.
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09. Element (vi) ("I1enderinc of' assistance in case of mishap, distress <-'r dancer!')
was vtewcd by some de.Legat.Lons as probabIy unnecessary in the liCht of article 12
of the Convention on the IIiCh Seas concerning the obliGation to render assistance.
Accor'd Ing to these de.Legat.Lons , there vas 1':0 reason why SUC}l a provision sho ul.d
not apply t o mishaps, distress 0r danger- occurr-Ing on the sea-cede Jlowever ,
other delegations felt that the elaboration of a principle Governing assistance in
the case of mtshap , distress or danger could be justified. It vas suggested
that it woul.d be useful to elaborate on this question so that international
arrane;ements for such assistance night be 1.Jorked out.

7(:. As rec;ards element (v.i L) C'Damage caused by activities in the area (undertaken
wi thout appropriate saf'eguar'ds ) shall entail liabili ty" ), the vdew was expressed
that the dr-af't.Lng of detailed provisions on liability. (including State liabill.ty
"'hich is dealt 'vith under items 8 and 9 of the report) reqUired considerable
study because of its complexi ty , Soru€. delecations expressed an inclination to
favour strict liability, as opposed to liability arisinG from activities under-taken
Hithout appropriate saf'eguards or authorization. SUGcestions were n.ade that,
pendine; the elaboration of a precise or detailed prOVision, the principle of
liability for damage be formulated in general terns, or referred to in the
enumeration of the features of the regime to be agreed upon. Other deleGations
sU£scested that since Jamaces caused by activities in the area could not only affect
the property 0; the operator or other individuals but also the cummon interest of
mankind, as wel l, as the economy of the nearest coastal State, due consideration
should be given to the question of criminal responsibility for damages caused by
such activities.

71. Some delee;ations had. doubts concerning the meaning of element (viii)
C'Consultations with coastal States closest to the area in wh i ch any activities
occur, lest their riGhtful interest be harmed"). They stated that if the purpose
of the formulation Has to entitle the coastal State to a preferential share e'f
the benefits derived from exploitation of resources d'i scover-ec beyond its national
jurisdiction, such purpose would be incompatible "I.,rith the principle that all
nations have equal access to those resources and tha.t the resources should be
utilized for the benefit of mankind; ether de.Legat.Lon s regarded element (vr t t )
as fully compatible with a, principle of justice such as that emcodied in article 6
of the Convention on Fishing and Conservation of Livinc I\esources of the Hieh
Seas. 'I'he view was expressed that the special interests of those States should
be 'taken into account only in the recions 11l1ich are adjacent to the jl 1r i sd i c t i onal
parts of the sea-bed and not in any other regions of the sea.-bed and the ocean
floor and its [:,ubsoil t;:r.d€rlying the hi;;b seas.

72. Element (ix) C'Fight of coastal States to take appropriate measures to
protect their shores and coastal waters against polluti0n vhich 118S occurred
outside their national jurisdiction") gave rise to miSGivinGS expressed by some
delegations concerning the possibilit;r t.hat. the measures taken by tr.e coastal
State may result in the exercise of jurisdiction ir:. an area beyond '"Che limit of
national .jurisdiction and violate the principles lJf the freedom of the h i gh seas.
C'tLer delegations considered such a concept to be a necessary element in
combat Lng and cont.roLl.Lng pollution that has occur-red Lr. t.he marir:e environment.
(thers considered that such measur-es woul.d J10t constitute a v i o.Lat.Lon of' the
principles e1' the freed8'11 of the high seas but rather of the collective competence
vhich is to derive frem recognizing or declaring that the sea-bed. and the ocean
f'Loo'r beyond national juri sdiction are the common her i t.ar;e of manl.Lnd and canno t
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be the subject 01' national appropriation. Other delegations contested this view.
Some de l ecat.Lons sugges'ted that element (Lx ) should be considered together with
element (Hi) (Pollution) and element (vt t ) (Liability).

73. Element (x ) ("lrocedures to be l'ollowed in the event of anticipation 01'
possible harmful interference with other activities") was considered unclear by
some delegations. C'thers supporting the element suggested that if a statement of
principles ' ....ere shorter and less detailed, inclusion of this element woul.d not be
necessary.

74. Reference ' ....as made to a proposed principle which provides that: "There is an
area of the sea-bed and ocean floor ar-a ~he subsoil thereor, which lies beyond the
limits of national ciurisdiction". It was pointed out that this proposed
principle appeared to Dlerit general support and that being a far-reaching proposal
the Sub-Committee should not minimize the progress which that general support
represented; the principle amounted to acknowledging that claims cannot be
unlimited under the Continental Shelf Convention or under general international
Law, and it should be recorded as agreed. On the other hand, the vt.ev vas
expressed that it was not necessary to state in a declaration of principles a
fact which had obviously been taken for granted since the Committee was studying
the elaboration of legal principles precisely for that area.

(ii) Q.u~stion of coundarv

75. During the ~iscussion preceding the adoption of the prograwme of work for
the March session, a proposal had been made to add the following item: "The
question of the definition of the boundary between that area of the sea-bed and
the ocean floor lying beyond the limits of national jurisdiction and the area
which falls under national jurisdiction." As a result of consultations the
Sub-Committee reached an agreement as .regaz-ds this item and r-equc sted the
Chairman to draw up a statement emtodying that agreement (see pe.:c6.graph 6 of
the prese~t report).

76. Some delegations pointed out that General Assembly resolations 2340 (XXII)
and 2467 A (~XIII) instructed the Committee to study the elaboration of legal
principles and norms for the sea-bed and ocean floor beyond present national
jurisdiction and not to determine the limits of that ar~a, thus ex~luding from
the mandate of the Committee (and of the Legal Sub-Committee) the framing of
recommendations concerning the question of such limits or the advocacy of the
revision of such limits. For these delegations the area to which national
jurisdiction applies had already been determined by the States concerned, or could
be sufficiently determined in the case of the contillental shelf by using the
combined elements of "adjacency" and "exploitability" contained in article 1 of
the Convention on the Continental Shelf which had simply embodied a principle of
customary la'l; iD any event~ attempts to limit national jurisdiction infringed
upon the sovereignty and security of States, matters which were of the greatest
importance for the States concerned.

77. Other delegations stated that it was obviously beyond the powers of the
Sub-Committee, the parent Committee or the General Asserrbly itself to exercise
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judicial or quasi-judicial power-s to det.errune the extent of the jurisdictil~n 01'
any f~iven State or group of States, and that for this reason such .functions hau
been excluded from the mandate of the S:lb-~'omnittee and that 01' its parent
Committee. It was further stated, however, -Lhat. there was an intimate
relationship between the question of the nature of the regime to be established
and that of the limits of the area to whf.ch it is to apply and, accordingly, real
progress would not be made unless work proceeded simultaneously on toth questions.
In support of this view, it vas suggested that the po sition of many countries
concerning the ~ature of the solutions envisaged for the re~ime may bp. Governed to
a large extent by the determination of the actual area in question. It ~qS also
pointed out that no international regime could be effective unless it were
precisely established in advance what areti it would cover; it would therefor~ be
necessary to refer to the need for a precise boundary in the con+-xt of' the need
for an international regime. :rt was also stated that special s .'. -at.tons , such CE,

that of internal and marg inal seas, should be considered. The b i -Committee, it
vas further stated, should lay the foundations for the elaboration of gener'al.Ly
agreed principles for the subsequent delir.lination of the area. It was sugges'i.ed
by some delegations that the previous establislThlent of an international regime
would facilitate the task of determining the limits of the area; on the other
hand, it was pointed out that the existing uncer-tafrrty as to where this boundary
should be drawn may be a serious obst8cle to the formulation of legal norms
regulating questions concerning the ex; .. "ration of the sea-bed. It was also
suggested that, while the actual definition of a boundary Has the function of some
other body, the Legal Sub-Committee woul~ certainly have to express sonle opinio~

on the appropriateness of the boundary in question and to draw the attention of the
General Assembly and of Governments to the p~oblem; t}~ Ccn~ittee was at least
morally bound to call the attention of the General Asse~bly to the fact that the
definition of the continental shelf contained in the Geneva Convention lent itself
to interpretations susceptible of affecting the limits of the area which the
Committee had been entrusted to study. In this conn~xion, certain delegations
stated that such recommendations could appear in the preamble of the declaration
of principles in the same manner as any other general concept. A view was
expressed that while the Sub-Committee was not competent Tl decide on questions
concerning limits, it should recommend that action be tak~_ to cordon off the
territorial sea either within an internationally uniform width or, alternatively,
taking into account the different geographical feRtures of particular coastal
regions. Other delegations considered that the discussion on the question of
delimitation was only to distract ~he Committee from questions constituting its
real mandate.

78. On the other hand, it was pointed out by some delegations that the obstacles
to an early agreement on internationally agreed precise boundaries should not
inhihit progress in the elaboration of legal princip~es guiding the activities of
States in the exploration and use of the sea-bed beyond national jurisdiction and
the exploitation of their resources; similar difficulties in reach~ng agreement
on the definition of outer space and the exact delimination of its boundaries had
not prevented the adoptio~ of a declaration of legal principles governing the
activities of States in outer space and the partial codification of these
principles. Some delegations expressed the view that although there do not exist
internationally agreed boundaries to any maritime space, inclUding the territorial
sea and the continental shelf, these maritime spaces do have a legal regime which
in some cases is even embodied in international conventions.
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79. It was suggested by some delegations that an international conference may be
required to "I.,Tork out agreed principles for the delimitation of the area beyond Sul
national jurisdiction. One view -was that the conference should consider only the spE
revision of the Continental Shelf Convention and the legal regime f'or the area thE
beyond the continental shelf, entirely excluding questions relating to t he living thE
resources of the high seas. Another view was that the conf'erence should consider C01

the revision of both the Geneva Convention on the Continental Shelf' and the of
Geneva Convention on Fishing and Conservation. The view was also expressed that no'
the question of revising the Convention on the Continental Shelf could be solved SOl

only in accordance with the provi sion supplied by the Convention itself. The di:
view was emphasized that a conference convened to determine principles f'or the ob
delimitation of the area beyond national jurisdiction should be preceded by pa
careful preparatory work to enlarge the prospects of agreement on this question.
It was stated in this connexion that a substantial body of national and 84
international law, including the 1958 Geneva Convention on the Continental Shelf un
and customary international law, could not be ignored nor could political realities si
be disregarded without increasing disagreements and conflicts since b?th States cc
parties to the Geneva Convention and those not parties to it had been guided by dE
this body of law in enacting national legislation or concluding bilateral ir
agreements. Thus, the Sub-Committee should concentrate on el~borating legal ar
principles on the basis of which fl.lrther work could proceed. oj

eO. It was suggested that, peLding clarification of the boundaries of the sea-bed 8~

area situated outside the limits of national jurisdiction, a moratorium or f'reezing iJ
of claims over the sea-bed beyond national jurisdiction might be desirable. The Bl

view was expressed that such a moratorium or freezing would lack legal f'oundation. ~

The view was emphasized that such a moratorium or freezing would not in any event a
imply a prohibition of exploration or exploitation.

L
(iii) State_yesponsibility

81. The discussion on this question was of a general character. Some
delegations dealt with this question within the framework of element (vii) of
items 6 and ,. The view was expressed that it was essential that States bear
responsibility for the activities of their nationals. It was suggested that
several factors would have to be tal'l:en into account to give the formulation a more
precise form: the case of persons carrying out activities under the authorization
of a State other than that of their nationality; activity in the area carried out
by international organizations; and the existence of rules of international law
concerning the international responsibility of States ror the actions of their
nationals.

(iv) Implementati~n of th~~inciples of the declaration

82. 11h11e this element was supported by some delegations, the suggestion was made
that it was premature to consider proposals concerning this questionj on the
other hand, it was stated tha"t the formulation should be included in the legal
princil)les.

cs· The debates during the t'VIO sessions of the Legal Sub-Committee and the
informal consultations that have tal-,en place during the intersessional period have
1:,cen usef"Lll inasmuch as they have contributed towards the clarification of positions
CJli lec:"l rrinciples. They have furthermore, in what in fact should be considered
~\ Si::"llificc1nt procreris, been instrwJlental in steering the discussions of' the Legal
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Sub-Committee away from a Generalized approach towards the task of devisil.g
specific formulas for a number of defined ideas. It is to be noted, however , that
the multiplicity of formulations on a single point, whether those in the report of
the Informal Draftinc Group or those s~ggested by various delegs~ions during the
course of the !It:Gust session, could :erima facie be cnnstrued as denoting differences
of opf.ni.on, ";!hile this mieht be the case with regard to certain elements, it is
not SO for a number- of others; various f'ormulat.Ions contain similar ideas and do
sometimes overlap. The variety of formulations is due in this cor.nexion to
differences in emphasis and as to scope. In certain instances it is to be
observed that part of the membership of the Committee finds itself attached to
particular concepts with which ir. varying degrees the other part does not concur.

84. At this stage of the Sub-Corr~ittee's deli~erations, the practicability of
underscoring "areas of agreement" or "areas of disagreement" might be que st.toned ,
since none 01' the formulations have so far been endorsed. Yet it could be
conside:reu suitable to attempt a synthesis of the related fo:rmulations in order to
determine in so far as possible common denominators. The.:e denominators could
in no way be construed as an acceptance by the Sub-Committee that they constitute
an adeqt:ate basis for the elacoration of a balanced and comprehensive declaration
C'f principles.

85. It appeared a~ the outs~t that the Legal Sub-Committee accepted as implied
in resolutions 231.- (XXII) and 2467 A (XXIII) that there is an area of the sea-bed
and. ~~r~ floor and the subsoil th~reof which is beyond the limits of national
.iurisdiction. There was, however, no agreement on the inclusion in the draft of
a reference to the establishment of ~~cise boundary for this area.

Ler.:al s,!:atus

86. A common denominator on this item wOlud be the concept that the sea-bed and
ocean floo.=G..._ap..sLthe su'!?soil thereo!~evond the. limits o.f n~tional .iurisdiction,
sha.J.Lpot b~ sub.tect; to nat_ional approprie:tion b:, any means and that no State shall
~eF.s_~s.~. or_slaim ..:.~2~eJgnty or sove:r§ig!"L:r:ights over any part oi'._i:.t..

87. 'I'hd.s concept 'though acceptable to all was considered by some as not
sufficiently comprehensive. !Cor the latter, the following idea should be
included that except as may be provided in a regime. no State shall claim or
~cise 0;£ grant exclusive rights over any part of this area, but there was no
agreement as to the inclusion in the draft that no one may acquire property rights
2.Y~L~part of the ar~y ug:. occupat:!:on or any other means.

88. The over-all concept that the sea-bed and ocean floor and the subsoil thereof
beyond the limits of national .iurisdiction ar~ the common heritage of mankind (or
part of th~.co~non heritage of mankind) was widely supported but not acceptable to
all.

_A~~li£§pilityof international law. includjng the Unlted Nations Charte~

89. C'nthis item it has been possible to C1etract as a common denominator that
the~~¥:e priE~iples a~d norms-2.f international law wht,ch apply to ~he sea-bed and
2...cean flo~_..9!ld sUbsoil_.th_~T"§9f beyond the lim~ts of nationaJ-~ .iurisdiction.
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90. There was however no agreement as to the extent to which the rules of existing
internaticnal law apply or should be applied in the future or as to whether any
rules of eXisting international law apply to economic activities in the exploration
and exploit~cion of the area.

Reservation ex~sively for peaceful purposes

91. A common denominator in this regard has emerged in the sense that a declaration
of principles would contain, in accordance with resolution 2467 A (XXIII), the idea
that the sea-bed and ocean floor shall be reserved exclusively for peaceful- _.-
purpo.ses.

92. 'There was, however, no agreement on the nature of the references in the
declaration to the geographic limits of application of this principle or to the
scope of the-PF9llh£!tion of activ~ties.

Use of the resources for the benefit of mankind as a whole irrespective of the
geographical-l:2..caijon of States taking into account the special interests and needs
of the deyeloping countries

93. An agreement seems to have emerged on the need for the establishment of a
regime as well as on the use of the resources for the benefit of mankind
irrespective of the geogr~phical location of States and taking into account the
special interests and needs of the developing countries. The qualification of
that regime is still to be agreed upon as well as the scope of the applicability.
\'lliether the regime shall be characterized as legal, international or agreed remains
to be decided on, but it was agreed that the regime should be legally binding.
Similarly, whether the regime shall apply to the are§: or only to ~~~ is a
matter still to be settled. No agreement has yet been reached on the main features
of such a regime. Thus, for example, the question of the most appropriate and
equf.tiabl.e application of benefits obtained from the E:xploration, use and
exploitation of this area to the developing countrie3, which was underlined by a
number of delegations, is still under consideration.

Freedom of scientific research

94. This principle was acceptable j.n genera.l , as well as the notion of the
promotion of international co-operation in the conduct of scientific research.
The idea that freedom of scientific research in this area shall be assured to all
without discrimination and that States shall promote internat~nal co-operation in
the conduct of scientific research and that there shall be no in~fere!Lce with
fundamental scientific research carried out with t4e intention of open publication
appeared able to command agreement, on the understanding that it would be necessary
to be able to distinguish clearly scientific research from commercial exploration.
One element in this distinction was agreed to b~ the subsequent making available or
communication of results.

95. Differences still remain as to the relation between fr~edom of scientific
research and the possible obligations regarding prior communication of programmes
and sUbsequent communication of results, as well as differences as to whether tbp.
r.otions of accessibility or availability on the one hand or dissemination on the

, .er' should be employed. 'I'her-e is still no agreement on the inclusion of the
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idea that such research should not be the basis for claims for rights to
exploitation. The suggestion regarding strengthening the research capabilities
of the developing countries is still to be further considered.

Reasonable regard for the interests of States in their exercise of the freedom
of the high seas

Question of pollution and other hazards and obligations and liability of States
involved in the exploration, use and exploitation

96. It can be assumed that the concepts of reasonable regard for the interest of
all States and non-infringement of the freedams of the high seas and no
unjustifiable interference with the exercise of those freedoms are not contested.
Furthermore, there exists general acceptance of the necessity for the adoption
of appropriate safeguards against the dangers of pollution. The adoption of
appropriate safep;uards to protect the living resources of the marine environment
as well as of safety measures concerning activities in the area were not objected
to.

97. On the extent of the rights of coastal States 1-1ith r'egat-d to activities,
incluo~ng scientific research and exploration undertaken in the area, there is
yet no agreement. The question of liability for damage caused by activities
in the area is still under consideration.

of

Item 3 of the programme of work: Consideration of the legal aspects of
a long-term and expanded programme of oceanic exploration and research

(Note by the Secretary-General. document A/AC.138/l4 and Corr.l)
(English only)

98. Owing to the insufficiency of time the Sub-Committee decided to postpone
consideration of these two items until its next session.
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ANNEX

Report ::>f the Enf'o i-maL Draftinc G!'::>un :::>n the
formulations proposed under the P"::>r;ramme ::>f

1,brl: (A!AC.13R/SC.l!3) ~l

1. The Enf'o rrna1 Draft Ing Group, cons i sting ::>f Brazil, I ndLa , Libya, Norvay , the
Un.Lon of S:wiet Boc LaI i c t Republics and the Unit.ed States of' Amer-ica , met; a nu.ice r
::>:f times t'J c'Jnsider the f'Jrmuloti::>ns pr'Jposed 8n all items.

2. In the Llstl ng ::>f f'orrm-LatLons and elements, »ar-errtheses have occas t ona l Ly
been employed Lo indicate Language as to whf.ch certain queat Ions "ere ra i sed or
reservati'Jns expressed.

3. The listinG of t'ormuLatd ons and elements doe s not necessarily constitute on
endorsement of them by the members of the Informal Drnf'tLng Group for inclusion
in a declaration; and at times the Group has set forth contendinG views os t'J
some f'ormul.at.Lons and elements.

Item 1. Legal status

4. All f'ormu'Latdons presented on this item were considered.

5. The main elements in these formulations are as follo'lo/'s:

(i) The sea-bed and the ocean floor and the subsoil thereof beyond the
limits of national jurisdiction are the common her l tage of mankf.nd ;

(ii) This area is not subject to national appropriation by any means
what soever ;

(iii) No State may exercise or claiul over any part of this area sovereiGnty
or sovereign rights;

(iv) No State may exercise or claim over any part of this area sovereignty
or sovereign riGhts; or jurisdiction; nor grant exclusive rights;

(v ) No one may acquire property over any pert of this area vhether b~r use,
occupation or by any other means~

9../ Thifl paper was prepared by an Informal Drafting Group f'o LLowi.ng informal
consultations pursuant to a decision of the Commit;tee at its sixth meeting
on 28 March 1969 to conduct informal Lnter'<seas i ona L c:-,_,_,:ltatbns 811l:JnG
the var-ious delega t i.ons represented 'In the Counni ttee.
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(vi) All States shall participate in the administration and l'et:,ulati::m
of the activities in this area as well as in the benefits obt~ined

from the exploration, use and exploitation of the resources of the
said area;

(Vii) This area should be considered separately from the super-jacenc waters
of the high seas;

(viii) There shall be no discriminatbn in 'che 3vailability of this ar-ea for
exploration and use by all States and their nationals in accordance
with international law.

Elem.ent (i)

6. (a) Those supporting this idea ifere insistent that it was the basis on
which a formulation regarding item 1, and for that matter the statement of
principles, should be based. Therefore, its inclusion in the fornlulation under
consideration i\ould be essential. Others believed that this concept should not
be included in the declaration.

(b) Under item 9, a formulation regarding the subject of this element had
been suggested for inclusion in the ~reambular portion of a declaration, which
reads as f'oLl.ows :

"Asserting that this area shall be considered as oart of the common heritage
of mankind."

Element (ii)

7. This element was considered to be acceptable.

Elements (iii) and (iv)
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8. The concept in element (iii) was considered unexceptionable but there was
a point of view that it was not sufficiently comprehensive, therefore the
language of element (iv), which by this point of view was regarded as adequate
and comprehensive was suggested instead. There was also a suggestion for a
provision to the effect that, except as might be provided in an international
regime, no State shall claim or exercise exclusive rights or jurisdiction over
any part of this area.

Element (v)

9. Those who supported this element insisted on the need for clearly stating
the non-appropriation of this area by private'persons or entities. A view was
expressed that the question of the suitability of the concept of "property" for
the purposes of a declaration required further consideration.

Element (Vii)

10. Differing views were expressed on this element.
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Element (vii)

11. Th~se wh~ fav~ul'ed this idea ",anted thfit che separate status of the tw~

areas should be spelt out to avo id confusion. Hoveve r , f'o r the sake ~i' cLa i-Lty
they were prepared t.o put it as a preambular para u-aph if' that was cons i de red
necessary. Others were of' the vI ew that this idea \{I~S not justifiable fr:)Ll t.he
legal point of vie,?

Element (viii)

12. 'Iho se who f'avoured this element wouLd varrc to include it in the decLar-ac Lon
under consideratLm as, ecco.rd i.ng to them, this Has their un-le i-s tund Ln.; ~r present
international 18l? or, in any event, it was a necessary l'rinci h1e of State coriduc t ,
On the other hand, it was pointed out that such an eLemerrt cou l.c be LncLuded in
a formulati::m regardine; item LI.

Item 2. Applicability ~f international lav, including the United Nations Charte~

13., All formulations presented on i ter1 2 Here considered.

14. The follo\-Ting elements "ere studied:

(i) Activities in this area shall be carried out in accordance \vith the
Charter of the United Nations, in the interest of maintaininG
international peace and security and the promotion of international
co-operation;

(ii) Activities in this area shall be carried out in acco;'dance \.,rith
(the relevant principles of) international Law ;

(iii) The exploration and exploitation of the resources of this area shall
be carried out in accordance \-Tith an international regime to be
established. In the elaboration of the said international regime,
the existing norms of international la\-T shall be duly taken int,)
account.

15. It \-Tas considered that the Charter of the United Nations had to be ulentioned
in the context of international 18l? and could not be separated from t nt.er-nat.tona'l,
la\-T. A vie\-T \-Tas expressed that the scope of the applicability of the t,vo did
not fully coincide.

16. Concerning 2 (ii), a view was expressed that international la\-T applies to
the area only in a subsidiary \-Tay since it regulates mainly the use of the other
areas of the marine envir::mment. On the other hand, a vi.ev was expressed that a
declaration should make clear that existing international law applies to the area.

17. Regarding 2 (iii), a vi.ew was expressed that it wouLd not be appropriate
to refer in this context to an international regime to be established.

18. The follo\-Ting forurulation was suggested for consideration:

flAll activities in this area shall be carried out in accordance ,dth
international law, including the Charter of the United Nations, and the
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principles ~f this declarati~n as well BS (in Jue course) the legal
~)l'incipl.es and no nns t o be Lrrter-natd ona l Ly agreed upon for the exnl.or-at i on ,
use, and expl.o I tat i ou of this area. 11

Item 3. ReserV8 ;:'i~l~ exclusively for ne3ceful pl~rposes

19. The folloiTin~ el enent.s vere identified in the var t ous I'ormuLat.Lc 1S concerntnr
this Lteu:

(i) Reserv~tion exclusively for peaceful purposes'

(ii) Prohibited activities:

Alternatives included:

(0) Use for military purposes;

(b) All uilitary activities and all military uses:

(c) Use for other than peaceful purp~ses:

(iii) Area of the sea-bed and ocean floor eo which the prohibi t.i.on ap:)lies:

Alternatives included:

(a) Beyond rche t'-relve-mile marLt.Lme zone :)f coastal States~

(b) Bey~nd the limits of national jurisdiction;

(c) Beyond a coastal strip the limits of whi.ch are yet to
be agreed upon.

Item 4. Use of the resources for the benefit of ;;mnldnd as a Whole, irrespective
of the ~eogrRphical location of States, takinG_into account the special interests
and needs of the developin~ countries

20. 'Ihe first part of some formulations deals 'l-ri th the need to car-ry out
exploration, use and exploitetion for the benefit of mankf.nd as a whoLe , etc.
It was contended that the words "expLor-at.Lon , use and expLoi t.et i ou" should appLy
to the area as a whole cnd not only to the resources of this area. On the other
hand, it was contended that these worxls should 8pply only t.o the resources of the
ar-ea in this context. Nevertheless, a ,:,;eneral formulation, 3S C;iven bel.ow, I-TaS

considered:

liThe exnloration, use and exploitation (of the resources) of this area;
and its subsoil shall be carried out for'the benefit of mank Lnd as a vrhol.e ,
irres1.iective of the c;eoc;raphical Loca t Lon of' States, and 101' the promo t.Lon
of econorm c cleve'Lopuerrt , t.ak i ng into account the special interests and
needs of t.he deve'Lopf.ng count.rl es . 11

21. Those who want.ed t.ha t the word s "exp'Lora t i.on , use and exp'LoLt.at i on" snoul.d
apply to the a rea as A vhoLe suC;:..;estec1 the follovinc; lanr,unc;e based, Dccorliinc;
to them, on the wordLng of par8e;raph 2 (a)~f resolution 21167 A (XXIII):
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liThe exp.Lor-at.Lon and use of this ar-ea and the exp'Loi ta t i on of resources
~f this area shall be carried out f:Jr the benet'It :J:l manki nd as a whoLe ,
irrespective ::>f the c:e::>graphical l::>cnti::>n ::>1' States, and f::>r the pr::>m:Jti::>n
of economl c deve'Lopmerrt , t.akf.ng Lrrto account che special interests and
needs ~f the devel~pinG c:Juntries. 1f

This language was n::>t acceptable t~ others.

22. All the r'o rmulat i ons reGarding this item called f::>r the establishmen t ,jf
an internati::>nal r~gime f~r the purp~se :Jf expl::>rati:Jn, use an6 exploitati~n

(::>f the r esources ) of' this area. 'Ihe f~ll~1Vin:, omrribus f'or-mu'Lat i on r-egar-o Ln.; the
establishment :Jf an internati::>nal rec;ime Has c::>nsidered:

l~n (agreed) internati::>nal (legal) r~cime shall be established f::>r the
explorati::>n and expl:Jit8ti~n (of the res:Jllrces) :Jf this area and its subs~il.

Such a reGime shall reflect the other ?rinciples contained in this
declaration and shall include, alll~ng ~thers, pr::>visi:Jo for: If

23. A view vas expressed that the word "regime " shouLd be qualified by the V,) 1'(1
"Lega L'", Others did no t see the need or reLevance of this addi t.Lon and suc;::;estec:
t-hat the qualifying word "agr-eed If wouLd be sufficient. Again, a vieH· Has
expressed that it 1V8S prema tur-e to snell out "pr-ovf s i ons If whi ch shoul.d det.errune
the features of a r~gime end an enumeration of the provis i.ons shouLd not be made
at this stage. On the other hand, it was ment.Loned by the other-s that. a statement
of' principles which did not include the main I'eat.ure s of a r'eg i.me woul.d be
inadequate. The points of viei-l rega rdt.ng t he 1.'')l'([S "of' the r-esour-ces If as stated
above 1Vere expressed in this respect to~. Th~se 1.,rho 1Vonted that the w:Jrds
"exp'Iorat.Lon , use and exp'LoLt.a't i on" shoul.d apply t.o the area as 8. whoLe , suggesced
the f'ol Lowi.ng language, based, accord i.ng t.o them, on the wor-d i.ng of pa r-agr-aph 2 (a)
~f res~lution 2467 A (XXIII):

IfAn (a8reed) international (leg2.1) reglme shall be established f~r the
expl~rati~n and use :Jf this area and in particular for the expl~rati~n

and exploitation ~f the resources ~f this area and its subsoil. Such a
regime shall reflect the ~ther principles contained in this declarati~n

and shall include, among others, pr~visi:Jn fDr: lf

This language was not. acceptable t.o others.

24. It 1TaS suggested that a c;eneral pur-pose ~f the rec;ime shouLd be t.o secure
, :cati~nal devel~pment and equitable management of this area.

25. The f~ll~wing pr:Jvisi:Jns, vhich are c~ntained in the vari~us f:Jrmulati:Jns,
1fere c~nsidered:

(i) Application Qf benefits:

(a) Provide f'or the most appr-opr-Lat e equl t.abLe app'Li cat.Lon ~f benefits
~btained from the expl~rati:Jn, use and explQit2ti)n ~f this area
t~ the develDping countries:

(b) :Cedicati~n as feasible and practicable of a p:Jltbn :Jf the value
~f the res~url. rec~vered fr~l1l this area t~ internati~nal

cOllnllunity purposes;
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(c) Dedication 8f a portion of the financial proceeds resulting from
the exploitation to international cowmunity purposes;

(ii) Economic incenCives :

(a) Cond i tions conducive to the making of investments necessary 1'01'

the exploration and expl:::>itation of the resources of this area;

(b) Provide economi,c incentives to encour-age the necessary Lnves tmerrt j

(c) Ensure that the bnrdens assumed by the Clperator be matched by
corresjJondint,; reHards:

(Ui) Int.einat.Lonal. machtne ry ',)1' organ (or administrative arrangements):

(n ) Establish an ini;ernational machinery for the reGulati::m of
activities in this area, in particular to control the develClpment
of the r'e aourcee of this o rea and its subaoi L;

(b) Entrust the management; of the r'esour-ces of this area to an organ
whl ch should be representative of the internaticlnal conuuunt ty;

(iv) The orderly development of the resources of the area in a manner
reflecting the interest of the international communt ty in the
development of' these resources;

(v ) Take into account economic effects of exp'Lol tation, for example, to t.ake
required measures to minimize (control) the fluctuations of prices of
raw materials in the world market resulting from the exploitation of
the resources of this area;

(vi) AccommodatiCln among the cOlrrmercial and other uses of this area and the
marine environment;

(vii) Promote effective internatiClnal co-operation in the exploration, use
and exploitation of this area;

(viii) Provide due protection fClr the integrity of investments in the
exploitation Clf this area undertaken prior to the establishment of
its boundary.

Item 5. Freedom of scientific research and exploration

26. After consideratiCln Clf the several formulations, it was decided to separate
the main elements which are:

Freedom of scientific research (for peaceful purposes) without
discrimination and avoidance of interference with such research;

•
(iii) (

n

(iv) I
(
I
C

(v)

...
(vi)

27· Thee
apprQaches
firs+ appr
such other
these ocher
of scienti:f
research cc
the accessi
delay.

Items 6

28. Under
concerning

(i)

(ii)

(iii)

(ii) CCllmnunicatiCln beforehand of programmes of scientific research.
Different methods were mentioned in the proposals: (a) publication;
(b) .cceasLbt.Llty; and (c) dissemination;
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(Hi)

(iv)

(v)

(vi)

Couunum.ca tion of results :)f scientific research. The different methcds
mentioned under (ii) "ere also suggest.ed f:Jr (iU);

Promot.Lon of international co-operat ton , T1,:J sU8bestLms were made:
(a) par-t.Lc Lpat.Lon of nationals of different States in common re aeru-ch
programmes; and (b) strengthening of the research capa bilities :)I" [;110

developing countries.

Enccuragement by States of their nationals to f'ol.l.ow the practices
concerrrtng communication of Lnt'orma tdon reGarding pl':Jcrammes an:' resul.ts;

N:J rights of sovereic;nty or expl.o l tatfon are implied in the carl'yin[:
out of scientific research.

27. The examinati::m of thE' pr'opoaaLs indicated the extst.ence of' t.hree different
approaches as tio the relationship between element (i) and ot.her elements. The
firs+ approach would state independently the freed:Jm of scientific research and
such other elements as may be aGreed upon. The sec:Jnd approach predicated that
these other elements sh:Juld be stated as necessary consequences of the freed:)m
of scientific research. The third appr:Jach would make freedoul of scientific
research conditional upon publication beforehand of research programmes and UP','l1

the accessibility of the results of these pr:Jgra@ues with the least possible
delay.

Items 6 and 7

6. Reasonable regard to the interests of other States in
their exercise of the freedoms of the high seas

7. Question of pollution and other hazards, and obligati:Jns
and liability of States involved in the ~ _ploration, use
and exploitation

28. Under these items the following elements from the variou8 formulations
concerning ~he activities in this area were identified:

(i) Reas:Jnable regard for the interest of all States;

(ii) Non-infringement of the freedoms of the high seas; and n:) unjustifiable
interference with the exercise :Jf such freedoms;

(iii) Adoption of appropriate safeguards against the dangers of pollution
and other harmful effects on the marine environment. Among particular
harmful effects mentioned in the proposals were:

(a) radioactive contamination;

(b) interference with the ecological or other processes or balances
of the marine environment;

(c) damage to the flora and fauna;

-39-



(iv) Ad~rti~n ~f n9pr~printe safeGual~S so OG to conDerve ond protect Lhe
livi~::.· resources of the marine envt ronment :)1' non-ant.er-i'erence ",ith the
conse rvat Lon ~f the livinG resour-ce s :

(v ) A,-~o~~tion.)f saf'ety neasu res conc« TI ~ ,le: all acti vi ties in this a reu :

(vi) Renderinc:.)f as s l st.ance in case of mtshap , dtstress :)1' danaer :

(vii) D:!::,oc,s caused by ac t t vities in the ar-ea (under taken wi chout appropriate
snf'e.juarde ) sh.: 11 ;ntnil liability;

(viii) ConsuLt.at i.ons ';lHh coast.a L States closest to bhe ar ea in trh'i ch any
:)t;::'ivities ::,ccur, lese their rightful interests be harmed;

•

• ( . \
1.Xj Right of coastnl States to take appropriate !~nsures t::, protect their

sho re s and coa et aL wat.ers against po l.Lut.Lot. ~·;~:ich has occur-red outside
their nationel jurisdiction;

(x) Procedures to be f:lllo~ed in the eve~t ~~ a~., . "~lon of possible
harmful ir.te1'ference 'I-riCh othe.r ac tivi t Les .

Items 8 and 9

3. Other questions

.2. S~rnthesis

29. Under these items the following matters W6_e considered:

(i) Existence of an area: The Drafting Group considered the various
formulations and affirmed that there is an area of the sea-ted and
the ocean floor and subsoil thereof underlying the high seas which
lies beyond the limits of national jurisdicti.on.

However, a view v~s expressed that the above statement is a fact
and not a legal prin~iple and therefore should not be included in a
declara~ion of principles.

(ii) ,"<est ~n of boundary: The proposals vn1ich were made in this regard are
listed below:

(a) IlTaking into account the relevant dispositions of international
Law there should be an agreed pr-eci se boundary for this area; tI

(b) lfThere is an area of the sea-bed and ocean floor which liES beyond
the limits of national jurisdiction, a more precise boundary of
which shall be established;t1

(c) t1Taking into account the Geneva Convention of 1958 on the
continental shelf, there shall be established, as soon as
pr'act.Lcaul.e , an internationally agreed precise boundary f'or' r.he
deep ocean floor and sea-bed a~d subsoil beyond that over which
coastal States may exercise sovereign rights for the purpose of
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(iii) State responsibility: A proposal made in this respect is listed below:

(iv) , Implementation of the principles of declarution: A proposal made in
this regard is given below:

IIC~nsidering that the Geneva C~nventbn 8f 1958 has Given en
~pen-ended definiti8n ~f the c~ntinental shelf ll

;

C

A

B

expl.orat ton 2!1C! expl.cdtat.t on 81' its na tur-a l, resources :
exp18i t.at Ion or the natural resour-ces of the ocean f'Loo ,. chat,
occurs pr-Lo.r to establishment Oi~ the bounda i-y shall be unde "5(; )..)d

not t o prejudice its Loca t lon recarciless 81 whether the coastal
State c8!1siders the expl~itati~n t8 hove ~ccurred ;)n its
I corrcfnent.a1 shelf'. If

IIBelieving thnt in ~rder t~ avoid such extensive interpretation,
a precise seaward limit should be established as s~~n as
practicable b~ means of internati~nal agreement ll

•

IIConcerned that sHch ~pen-ended definition might be interpreted
as permitting coastal States to extend their national jurisdiction
'I-1i thout any distance limi t.at.ton 11;

(d)

"I'he United Nations, in eo -opcrat.tcn 'I-1i th the specialized agencies
and the IAEA, shall take adequate measures GO ensure the observance
of these general principles and guidelines and the implementation of
the objectives set f'o'r-bh inchis declaration. 11

IIStates shall beRr international responsibility f~r the activities
of their nationals in this area and for assuring that such activities
are carried out in conformity with the principles set forth in the
present declarati~n, and the principles and norms of an international
regime to be established. 1I

A view was expressed that due account sh~uld be t&ken of the case of persons
carrying out activities under the authorization of a State other than that of
their nationality.

A view was reiterated that the questi~n ~f boundary d~es not fall under the
competence of the C~mmittee and sh~uld be properly c~nsidered in an~ther forulu.
It was also stated that the determinati~n of the boundary should be decided
after an agreement had been reached on the legal status of this area. A vie'lv
was also expressed that agreement on the que st Lon of clarifying the boundary was
a necesbary c~ncomitant ~f agreement ~n ~ther aspects of the declaration of
principles~ A view was also expressed that an effective attempt was necessary
t come to an agreement on the limits of national jurisdicti~n in keeping vith
international law.

I
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Mr. Roger Denorme (Belgium)

Mr. Ramesh Arora (India)

Mr. Anton Prohaska (Austria)

the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXIII) and 2414 (XXIII).

all other questions mentioned in the terms of reference of the
Ccmmittee as contained in resolution 2467 A (XXIII); and

(a)

Operative paragraph 2 (b) of resolutiOl.i. 2467 A (XXIII) - to study the
ways and means of promoti!lg the exploitation and use of the resources
of this area, and of international co-operation to that end, taking
into account the foreseeable development of technology and the economic
implications of such explQitation and bearing in mind the fact that
such exploitation should benefit mankind as a whole.

Economic and technical requirements which such a regime as is
referred to in operative paragraph 2 (a) of resolution 2467 A (XXIII)
should satisfy in order to meet the interest of humanity as a whole.

(i)

Chairman:

Vice-Snairman:

Rapporteur:

(ii)

It was, furthermore, requested to prepare and adopt its report, containing
its recommendations, for submission to the main Committee.
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(iii) Economic and technical implications of:

3. In 1969 the Economic and Technical Sub-Committee held two series of meetings
in New York from 11 to 27 March 1969 and from 12 to 28 August 1969. The meetings
were attended by the representatives of the forty-two member countries of the
Committee. Al~o present were the observers of the follOWing countries: Barbados,
Burma, Denmark, Guyana, Jamaica, Netherlands, New Zealand, Nicar~gua, Philippines,
Portugal, South Africa, Spain, Sweden, Turkey Ukrainian SSP', Venezuela, and the
representatives of UNESCO-ICC, WMO, IMCO and FAO.

4. At the end Oi its 14th meeting held on 27 March 1969 the Sub-Committee adopted
its interim report, and at the end of its 25th meeting, on 28 August 1969, it
adopted its final report to the Committee.

2. The Bureau of the Economic and Technical Sub-Committee was composed of the
follOWing members:

1. The Ecunuuic and 'l'echnical :3u'b-Ccnlltdttee, est::!.blish:;d by th~ Cvunittee on
tr-c Peaceful Uses c:C the 3ea-:~ed and Cceun FLoor- bC:'Gnd the L1, ,its ef 1'!atiol'13l
Jurisdiction, was entrusted with the consideration of the following topics:

A.

~.,



5. As a background for discussion, the Econcmic and Technical Sub-Committee had
at its disposal the report of the Econcmic and Technical \iorkine; Group of the
Ad Hoc Committee to Study the Peaceful Uses of the Sea-Bed and Ccean Floor beyond
the" Wmits of National J~risdiction1/, and the preliminary note by the .
Secretariat entitled "Economic considerations conducive to promoting the
develorment of the resources of the sea-bed and ocean floor beyond the limits of
national jurisdiction in the interests ef manklnd" (AI AC.138/6 and Cor-r i L},
the Draft Ccmprehensive Cutline of the Scope of the Long-Ternl and Exranded
Programme of Cceanic Exploration and Research (A/AC.138j14 and Corr.l (English
only)) and the report prerared by the Secretary-General on "Study on the question
of establishing in due time aprropriate international machinery for the promotion
of the exploration and exploitation of the resources of the sea-bed and the
ocean floor beyond the limits of national jurisdiction, and the use or these
resources in the interests of mankind" (A/AC.138/12 and Corr.l and Add.l, and
Add.l/Corr.l ) • The introductory remarks made by the Chairman on 11 Iiarch and on
12 August lS69 wer-e also circulated as d'ficial documents (A/AC .138/SC .2/3 and
A/AC.138/SC.2/8), as well as his concluding remarks made on 28 August
(A/AC .138/sc. 2/9 ).

6. In accordance vith its rrogramme of york (A/AC.138jSC.2/2 and
AjAC.138/SC.2/5) the Economic and Technical Sub-Co~~ittee gave consideration to
the follmling items:

(1) Consideration of progress achieved in the exploration and exploitation
of the resources of the sea-bed and the ocean floor, and the subsoil
thereof, beyond the limits of national jurisdiction anc in the
techniques used for their development:

(a) Hydrocarbons and soluble winerals; drilling;

(b) Surficial deposits and deposits within bedrock; dredging and
mineral extraction.

(ii) Prelllnipqry study of the ways and means of prcmoting the exploitation
and use of the resources of this area, and of international co-operation
to that end, bearing in mind the fact that such exploitation should
benefit mankind as a whole:

(a) General considerations;

(b) Establishment of basic documents;

(c) Exploration of mineral concentrations;

(d) Evaluation of mineral concentrations or deposits which have been
e.scer-taf.ned: tecr' .LcaL f'eas fbt.Lfty and economic exploitability;

(e) Exploitation of mineral deposits.

1/ .9!ftc].~:!.-_.~~.~9!-9-,§_.£r._ t~~_9~~!._~J.- Ass~mblY-!-.1~'§I.1j:y-third?es_~:i:9E, agenda item 26,
document A/7230, annex I.
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(Hi) Examination of the econcmic and technical aspects of the report
submitted by the Secretary-General rursuant to resolutions 2414 (XXIII)
and 2467 D (XXIII): comrrehensive outline o~ the score of the long-term
programme of oceanograrhic research of ,.hich the International Decade
of Ocean Exploration \.,rill be an important element.

Examination of the econcmic and technical aspects of the report
submitted by the Secretary-General pursuant to resolution 2467 C (XXIII);
study of the possible regimes for the exploitation of the resources of
the sea-bed and tLe ocean floor beyond the limits of national
jurisdiction•
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CHAFTIm I

~;g_n.s.i.d.e,;r.?t:i.£.lLof-...!:.t:.0r:~_~s.s._8:..c.!J..i.e'y'~d..Jn...t.h_e_~Xl"'..:t..C?r§..tJ.<?.p. And.:
ex.r.l.o.i.t.?t~.9!1 . .of _tp_~ _~~_-_b_e.~ .~e.~9.u.r..9.eE. §!l.cl.J,.n....thi=. :(e.c.h.n..t'l~~e.§.

yg!!..J9T_ .t!t~.tr_§.ey.eJorm.en..~

PJ21.o.raiJ.9P. .9:..11d.._~.xrl.o.ij;atJ.2.n. gLELa,;rln.e. Jwd.r.o.c.?:,rpPlls .0../ and tEchniques used for
!b~.i.r. !i.~y~.12r.m.§pt

7. Durinr, its meet.Lngs of 12 and 13 Narch 1969, the Econorn i c and Technical
Su"b-CcmmittE:e [;ave consideration to this item. It based its deliberations on
national exper-Iences in this field and on various sources of relevant information,
and. had particular r egar'd to the technical and econemic facts of wor-k at sea and
on the ocean floor. Taldn[; Irrt.o account the conclusions reached in
paragr'aphs 11-29 of the EconcmIc and Technical Horking Group Ts report, it r-evfewed
the advances of the rast year in the exploration and exploitation of marine
hydrocarbons.

8. The study and analysis of activities presently carried out in off-shore areas
was considered particularly useful 1vith respect to projections and forecasts
regardinG the eventual development of marine mineral resources beyond the limits
of national jurisdiction.

9. The limited extent of our knowLedge in the field of exploration and
exploitation of marine mineral resources was again emphasized. Even though
considerable progress has been achieved - the 9J2!n.~r..CP.a..1.I.epp;er: was able to core
samples at depths be.l.ov 5,000 metres of vat.er - most of the geological and
torographicel structure of the sea-bed and ocean floor beyond national jurisdiction
is still unknown in sufficient detail to pernrlt full appraisal of its resource
~otential. For example, althour,h it appears that sediments thick enough to contain
large quantities of petroleum are mainly confined to the continental margin and
the small ocean basins, the occurrence of thick layers of sedi~ent containing
appr'ec Lab Le accumulations of petroleum in some parts of the abyssal plain cannot
be excluded.

10. In connexion "Tith the task undertaken by the g].91n~.r. :-:'t19J_I~pgf.I, it was noted
,-rith appreciation that the results of this programme are beinr; made available to
the wor-Ld scientific community.

11. Progress achieved in petroleum exploration and exploitation has been
significant during the last year in alnlost every respect: in the development of
explorati~n methods, in extending the capability for drilling to greater depths,
in adding new producing areas, in increasing production and in improving facilities
for storage and transfer of petroleum at sea and on shore.
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The term "marine minerals" used throughout this report includes all minerals
on or under the sea-bed but excludes minerals in solution in sea water. The
terms "hydr-o-car-bons" and "petroleum" ,viII he used interchangeably in this
report to include crude oil, natlral gas and gas condensate.
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12. Althour,h technological advances were regarded as satisfactoD' and justifying
the conclusion of the Ad Hoc Committee "that a cautious optimism is apr-ropr-tat.e as
to the technical achievements that may be expected" ~ reference vas mane to serious
accidents which occurred in the process of off-shore drilling. In this context
two points wer-e stressed: (a) that improvements and refinements to !'resent
technology are still needed; (b) that a high degree of technical cc:nretence is
required not only by the off-shore operator but also by the responsible authority.

13. Interest in the essential services and equipment whf.ch are necessary to
increase the scale and extent of off-shore exploration and production has
considerably increased during the last year , Such equipment includes underwa t.er'
navigation equipment, acoustic and seismic penetration survey devices, measuring
and recording devices for use under Hater, acoustic telemetry, command and release
systems, diving and underwater living equipment, sUbmersibles, underwater cameras
and television, etc. Developments during t.he past. year in reflection seismic
devices using non-explosive energy sources and in continuous recording and
computerized analysis of the data have been of an incremental rather than a
revolutionary nature but have helped to brine; these methods to a hiGher level of
effectiveness.

Several submersibles, some of nffif design and construction with greater depths
capabf.Li,ty and endurance 9 allmring access to larGer areas of the ocean floor, wer-e
completed during the last year. The technology for undersea habitats and worl~

units has also been advanced.

14. Hydrocarbons may be the most valuable economic resources of the subsoil of
the ocean. Many of the most promising regions for oil and gas are related to
off-shore zones of the continental margin and snlall ocean basins adjoining oil
or gas-bearing regions on the continent.

15. New ground for off-shore oil production has been gained both in new areas
of the shelves now shown to be productive or promising and in deeper waters made
accessible by advancing technology.

16. At present commercial exploratory drilling of hydrocarbons in water depths
up to 300-400 metres has been achieved in one area. It is significant in this
connexion that work t~Jards the development of a system \vith re-entry capability
in deep water is at the problem definition stage. Such a system could conceivably
be operational by the end of this year.

17. During the last twenty years wor-Ld consumption of energy in all its forms
has doubled. It has been estimated that in the next fifteen years world energy
consumption will double again. Nevertheless, the vastness of the continental
shelf areas, which for their greatest part have not yet been explored, suggest that
for the next decade or so world supply of petroleum aprears to be sufficient even
if for economic and teclmical reasons exploration and exploitation of marine
hydrocarbons remain confined to these areas.

18. How much of the anticipated increase in wor-Ld demand for hydr-ocar-bons \\".i~l llf",
met in the future by off-shore petroleum sources wiLl, depend, _~!:ter_...§l.il.:!::
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(i) ,'n the ava l l al-d l Lt.v and cost of svnt.hetic fuels.
~;yntheti(' hvd rocar-bons (derived fnnl tar sands. oil shales and coal)
are not eXl'e'cted to have a sic:nif'icunt influence on the market for
j-et.ro.l eurn dur Inrt the' next decade; the cos ts of extracting hydrocarbons
f'r-rrn these sources ar-e not much above tbose of natural pet.ro'l eum , which,
on t.he one hand , neans t.l.o t there is scme incentive ft'r the research and
deve.l oj-morrt that ma~' make t.hem ccmj-et.LtIve in the future and, on the
other hand , means that t}1f:~' rrcwide a ceilin[; on j-et.roIeum prices, whfch
vou.Id 1r-everrt them frem risinp: to t.he hip:b level that niGht be required
n t first to sur-por-t j-etr-o.l eum ~_'j'C'duction t'r-cm the d ee;- ocean floor.

(ii) en future discoveries of oil on land.
eff-shore costs are hit,:ler 'than on-shore costs under ccmparab'le
ccnd l t.Ions ~'f drillinc: dejvth and field size. VirGin off-shore r;round
offers, hovever , a better orrortunity to find p:iant fields producible
at costs Low enourth to offset the difference in deveLoj-merrt experises ,
but 1ar[;e on-shore d i.scover-Jes such as t.hcso recently made in Alasks
coul.d r-ctard f'TcMth in ()ff-shore r-rcduc t.ton ,

(Hi) en rolicies affectinr; the supply of' enerp:y.
Since econemic 1'olicie8 en <.J. national and international level are subj ec t
to change they also arrear likely to affect the ccmpetit.ive rosition of
various sources of energy.

I~ecocnizinr: that such uncertainties may invalidate any forecasts made now,
rresent trends st1g~est (i) that off-shore production might sUlply approximately
30-35 reI' cent. of the world market by 1980 as compar-ed 'vi th 16 per cent at the
rresent time; (ii) that, until such t.tme , off-shore production 'fill not. exceed
dejvths of (00 metres beLow sea Jevel (a) 'because it wi l.L take time to develop
aj-r-roj-r-Iat.e deer sea drillinr: svst.ems and (h) because less expensive on-shore
and shallower off-shore sources appear ample enough to meet the demand until
1980 and somewhat. beyond.

19. Fx1'enditure related t.o oceanography has sizably increased in many countries
in recent years, in particular in some highly developeu countries. Ten years
ago only five countries carried out off-shore exploration programmes, but at
rresent these activities are in progress in mr-'e than sixty-six countries. Every
year, increasingly large sums are spent by Go :rrunents and private comranies on
rroj.~ts in this field. This trend and its beneficial effects on marine petroleum
dev, -,-orment may decrease if future regulations of oil exploitation in deeper
wat.er do not take into account the appropriate requirements.

20. At the end of the discussion of this item, t.he follmring observations were
made:

(a) To a large extent the geolOGical structure of the sea-bed, prerequisite
to further exploration and exrloitation, remains unknoun. Accordingly, at the
rresent moment~ the existence of thick sediments even at great depths "'hicr
might contain accumulations of retroleum and gas cannot be excluded.

(b) 'i'he technical progress achieved durLng the past months does not to any
a1'1'reciable extent change the conclusions of the report of the Ad Hoc Committee
but has justified the 1'rospects 'n1ich were envisaged and the cautious optimism
voiced in that rerort. The present available data generally confirm the figures
put i'orward last year.
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(c) Technical tmj-rovc tents should be coup.l ed 'lith r,reater efforts to prevent

accidents such as those which have r-ecentIy occurred. ~)uch accidents illustrate
the difficulties inherent in off-shore clevelorments and the necessity of a very
hieh degree of scientific and technical comretence of those concerned Hith such
or-arat.Lons .

(d) Several factors have a bearing on the further deve Lopnent of Off-shore
drilling and related research, .!n~.!-.'§'}'J§:: the over-all demand for hydrocarbons;
the }'ossibility of new oil discoveries on land; the possibility of greater
development of synthetic hydrocarbons; the possibility of harnessing other sources
of energy competing ,{ith hydrocarbons, the hazards connected 'vith under-sea
exploitation; finally, economic policies which may have a delaying effect.

(e) Large investments in oceanographf,c research progr'ammes are being made
in sp-veral countries, mostly highly developed. This fact might warrant continued
efforts to expand the interna+ional co-operation in this field.

(f) Hydroearbons appear to constitute the most premising resources of the
ocean floor. It wou.Ld not be surprising, therefore, if their exploitation woul.d
be the first successful mining oper-at.Lon at great depths.

(g) lJhile from a technical standpoint 9 exploration and exploitation of
petroleum and gas may soon be possible at great depths, such operations may not
be econemical for seme time. Regulations in this field should be realistic so
as not to hinder continued investment and progress.

~~pl.9.r~.tJ9..!l..§,nQ....e2~.r;Lg.i-t?_tiq.n...9.r_pl-ari.~_._~u.~f1ci'?-]_§l.p.d2-u1?.::-.?u~l§:.c~--9-~ro.s.ij:,.s_.§.!fl:

techn.igue.s_ useCl. _~_o.r. th_e.iI...9-.eY!=l_oT'm~..!l~

21. During its meetings of 13 and 14 I'larch 1969, the Economic and Technical
Gub-Committee gave consideration to this iten. It took into account the
conclusions reached in paragraphs 11-29 of the report of the A<LJLos. Cormn i t.t.ee ' s
Economic and Technical 110rking Group as we.l.L as the most recent deve.Iopmerrt s in
the exploration and exploitation of surficial and sub-sur-race hard mineral deposits
of the ocean floor.

22. At present, off-shore llllnlng operations are carried out in water depths of
less than sixty metres by several countries. The exrloratory c~tivities now
under way may eventually lead to the development of off-shore mining in new areas.
None of the recent developments, however, point to break-throughs that may
substantially enlarge the scope of marine Plining in the near future.

23. Advances in off-shore mining of hard minerals have not been as rapid as those
relating to hydrocarbons. However , in line ,,,ith the increasing emphasis being
placed on off-shore mining by both Goverr~ent and industry throughout the world,
the present limited stage of development of off-shore mining technology may be
exrected to change in the years to come.

24. Mining in ceeper wat.er appears to advance on a SlO1{ race. 'This might be
explained, lp.JeX_.?-li.§, by the f'ol Lowfng ;
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(a) Knmfledge of the regional geology necessary to guide prospecting is still
fragmentary;

(b) Exploration techniques are poorly developed esrecially for sub-surface
minerals;

(c) Evaluation technology for most of the minerals considered is both weak
and expensive;

(d) Lmr-cost mining and dredging systems a J
..; greater depths have not J"et been

developed;

(e) The develorment of some surficial deposits may be delayed by the need
to develop beneficiation processes;

(f) Finally, low-cost on-shore sources of most sea-bed minerals are ample
for the foreseeable future.

25. Nevertheless, there is much interest in economic recovery and production of
manganese nodules, particularly for their content of nickel and copper, and a
recent announcement of progress in this field suggests that production of metals
from them may begin by the early 1970s.

26. Industry continues to investigate the potential of the ocean flr~r as a
source of a variety of minerals on account of the large quantities which might
be found to be economically exploitable, although the costs of exploitation,
except in the long term, may be generally higher than on land.

27. At the end of the discussion of this item, the following observations were
made:

(a) Progress has been made in the field of dredging and mining of surficial
and sub-surface hard minerals. However, no breakthroughs have cccurred which
would change the conclusions reached by the ~j_~oc Committee last year.

(b) This somewhat slow develo];'ment is mainly due to the technical problems
involved in prospecting and recovery under water of surficial and sub-surface
deposits and to the economic Lnadequacy of the processes for upgr'ad.t ng surficial
deposits.

(c) At this stage, industry is becoming increasingly aware of the vast
mineral deposits contained in the ocean floor which could in the future become
technically recoverable and economically exploitable.
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CHAFTER II

Pre.l.i.!1~i.n.a.r'y' .sj:~g.'y._o.(.t!l~~'y.s._~.n.d.!U.egn,s. 9.f. rr..c!!l..0..!-.int=!: .:t.!l~

~xP.J.0.i.:t~.tJ~rl. ~p~L};1.s.e. of. .:t]1~..!,.e~~tg'':~~. ~(:tP.ts_~.r~~.2-.!1nd

o( .i~~.rp~_t.i~n~.L~.o.-.op~r?t.i~.n..t.o. th~~_ ~P?~.'p"e~ip!LJn_ ,!ll.inq
!:h.e. J~_c.t ._t!l~:t. .sucP..e?CJ'f.oi :t~t.i.0!l...s!l.o~.l? p.er.ef.i:t.!Yl~Jl1<.tl'}~. ~.s~

"'hole_.. --

28. During the discussion of item (i1) on the programme of work, several examples
'Jere given of national experience in regulation of the mineral resources of the
continental shelves and suggestions wer-e made concerning the requirements to
be met by any regime devised to promote the development of sea-bed resources
beyond the limIts of national jurisdiction. r·jany of the suggestions are
alternatives which the Sub-Committee considered relevant to the item, and no
attempts were made to recommend which examples were most relevant to the sea-bed
beyond the limits of national jurisdiction. Thus many of the f'ol.Lowfng paragraphs
consist of expert opinions vhfch were not fully debated or agr-eed upon,

Ge.n.~.!?]._.c.0p.sJ!l.eraJ...i.9.n:s_]v:i.tb..r_e.s.I'.esJ.. _to~_t.P..!=!_ Y~:::l.~. .~nctm.e!3-p§.2fff~,!ll.9.t-.ipE:....:th.e
§.xplgJ..t~tj..2..!l !3-P'd llE.e. .~.( J'l!=§..-p.esJ.. .r.e~)'}}.r.c.~2..

29. During its meetings of 17, 18 and 21 I·larch 1969, the Economic and 'I'echrrlcaI
Sub-Committee gave cons ideratj on to thi s item. It had before it the report of the
Ad Hoc Committee's Economic and Technical Horking Group (A/7230, annex I,
paras. 18-29 and 39-61), and the prelL~inary note prepared by the Secretariat
on "Economic Considerations Conducive to Promoting the Development of the
Resources of the Sea-Bed and Ocean Floor Beyond the Limits of National
Jurisdiction in the Interests of I\1ankind ll (A/AC.138/6 and Corr.l). It based
its deliberations, l:p!-~r.alj..!3:, on national experiences as reported by various
delegations.

30. The report of the Ad lIoc Committee's Economic and Technical Forking Group
(paras. 49-61) has established that the conditions which should be met by any
regime of sea-bed resources management can be studied without prejudging the
subsequent legal considerations. Drawing upon the experience of the Ad Hoc
Cemmittee, the Economic and Technical Sub-Corunittee based its deliberations on
economic and technical requirements and in no iJay dealt with legal aspects of
this question which should be properly considered in the Legal Sub-Committee and
in the main Committel=. It was pointed out that the problems raised during the
discussion of item (ii) on the programme of work would have to be considered
furthe~ in the light of the forthcoming report of the Secretary-General pursuant
to resolution 2467 C (XXIII) and su~sequently in the devising of an international
regime.

31. In the past ten years, man's knowledge of the sea-bed and its environment has
considerably increased, but must still be considered inadequate and of an
approximate nature. Basic data or documents relating to seme regions of the ocean
floor are practically non-existent or are sparse. Hence, substantial improvement
of our knowledge of the sea-bed and ocean floor is an urgent necessity. In this
context, reference ilas made to the usefulness of the long-term programme of
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oceanograj-hfc research vh rch is to be based on nat t on-iI prog remmes pr-epar-ed by

Gov~rnments and to the efforts of the ICe of UNECO in the rreraration of the
,'cmprehensive outline of the score of the programme ,

32. The iml'ortance of scientific co-operation on a reGional and international
level was stressed. An ini:ortant element of such co-oj-eratton would consist in
training national exrerts, in rarticular of developing countries, and in providing
them \/i rh basic equf pmerrt to carry out research and investigation in this field.
;..~uch measures woul.d lay the r,round for the future direct rarticiration of the
countries concerned in the exploration and exploitation of the sea-bed and ocean
floor beyond the limits of national jurisdiction.

33. It Has stressed that for the development of the resources of the ocean floor
new forms of internatIonal co-operation should not reflect present inequalities
and differences bet\leen developed and developing countries. They should provide
not only for equality of opportunity, but also for equality in the actual
enjoyment and equitable sharing of benefits derived from exploitation of the
resources of the ocean floor. A primary goal should be to ensure maximum benefits
for mankind 9.S a 11hole comratible with minimum imrairment of marine flora and
faur.a.

34. It vas widely emphasized that benefits derived from any such co-operation
should, furthermore, contribute to closing the eXisting gap bevfeen developing
and developed countries. In this regard it 'vas fointed out that many ways were
rossible to realize the common endeavour of exploitation for the benefit of all
mankLnd and that all avenues vhfch might lead to that end should be carefully
explored.

35. Anjr study of vays and means which are to ensure that the resources of the
sea-bed beyond national jurisdiction be developed without conflict in an orderly
manner and in a Hay not interfering unjustifiably vIith the other traditional uses
of the sea must take into account that eventual arrangements Wffilld be applicable
to a vast area, encomrassing the larger part of the \lorld's surface.

36. Unless the resources of the sea-bed and ocean floor and subsoil thereof are
extracted and brought to the market; places of the wor-Ld on a basis competitive with
minerals from land, there is no prospect of any tangible benefit to mankind as
a vho.Le ,

37. There is no difference in principle betueen the factors \1hich determine the
economic i"iability of mineral exploitation on land 0:;" beneath the sea. Therefore,
experience gained on land is generally relevant aDd should be studied.

38. It was pointed out that agreement on arrangements whf.ch meet the criteria of
effectiveness, credibility and impartlality is one of the first vital steps in
creating an economic environment that will enGourage and promote the use of the
sea-bed resources; they must instil confidence in the minds of rotential operators
that rights granted will be, and can be. upheld. They must command the support
and r8spect of all the nations of the \lorld - developing and developed, socialist
and ca:"italist, large and small, coastal and larrl.-locked.
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..
'l'he arrangements should also be effective. For examj-Le , the econcnn c« of an

operation can be drastically changed, or even destroyed, if there.ire deIav s in
taking decisions which result in excessive dead time for an operating ric. On
the other hand, risks of b'l ow-out.s , pollution and waste or destr-uct ron of resources
exist if the \lrong decisions are t~ken.

'Thus the ski.Ll . of many exjer-t,s (geologists, /Teaphysici sts, geociln;!ists,
retroleum engineerf mining engineers, safety experts, marine biolo[!1sts, Lawver-s ,
admfnts t ra'tcr-r , etc.) '''ill be needed if exploration and exjIottat.ron o:f ocean
:floor resources are to be both encouraged and effectively controlled. Any

.~ international arrangements must therefore provide :for a high degree of' t.echn tcu I
and professional exr-er-t f se , Such ar-rangements must provfde the necessary cC:l.reLY<·::~

to cope \;T1th new and con.r-Lex s It.uat.t ons , and the sensitivity to react quickly
and dec i s Ive.Iy,

3S'. It vas !'ointed out that adequate am'! reasonable econcmic f ncent.ryes must be
provided by such arrangements if sea-bed resources are to be exj-Lo I ted. At t.he
same time the interests of the ilorld community must be safeguarded.

ha. Stability 01' the basic rules is also :important. I'o assess the econcia Lc s 01'
rr'oject the rotential operator has to be assured that the conditions under which

he ITill wor'lc are clearly set out, and tha:"',.hey ,.,rill not be subject to arbitrary
changes during the life of his title.

41. It was suggested that it would be adv Lsab l.e to :\:eep fees and other payments
required from operators at a modest, or 10',,[ level at the exploration stage, and
then, looking to mankind as a whole, to provide for a sharing in t.he benefits
through appropriate provisions at the time of production. In any event, due
allowance should be made in devising any scheme to take into account the
difficulties and therefore the high costs and risks inherent in the marine
environment.

42. The vi ew was expressed that from the point of view of operators, the size
of the areas should allow for efficient and economic exploration. Equally, it if:
imrortant that areas be effectively and energetically Harked and not a.l l.owcd 1,(1

lie f'a.LLov , In this connexion, it '-JaS also noted that this objective might be
achieved in various ways; for examp.l e, by a sliding scale c.' fees ana/or work
requirements whf.ch increase over time, by requiring the surrender of portions o:?
the area after stipulated periods, or by stipulating that a concession '1ill lapse
if the mineral is not exploited Idthin a defined period, or by a ccmbination of
all three.

43. Drilling and rm.m ng activities carried out on land present riaza rds requiri~{,:

strict and adequate safety measures. This is all the more true for all rhases of
marine mineral resources develol'lnent, 0uinc: to the hostile environment In vhich it
takes place. lUneral exploration and extraction mav interfere with fishing, while
the use of dynamite in seismic exploration may kill fish locally. One single
blov-out may }':ollute vast expanses of the ocean, and even spread to neighbouring
countries, significantly upset the ecolOGical balance and damage the traditional
maritime activities. Since only a f'ew countries have so r'ar- adopted na t.Lonal
safety codes for oil drilling vithin their continental shelf a,'ea. the neces s i.Lv
of adopting such appropriate :-':~ islat.ion in the interest of the wor-Ld communfty
vas urgerrtIy stressed. It vas also pointed out that, although the establishment
of sea lanes and use of modern aids to navigation have largely elir.:inated hazards
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to navir,ation. the increase in the number uf fixed or stationary installations
multiplies the number of ob;-;tacles shipping must face and calls for appropriate
safeguards t o prevent such hazards as we'lL as specific measures to solve conflicts
arising frcl'l different uses of the sea and to protect che interests of coastal
States.

44. Pollution :::temminr; from ~;ub-sea mineral exj-Lottat.Ion is essentially of two
types, namely (a) oil, ~as, brines or fluids released directly from the well, from
production or storage facilities, and frcm pipelines and (b) part.iculate me>.tter
st.irred up from the sea bottom in mining or discharged as wast.e in the course of
on-site beneficiation. The potential ill effects of mineral exploitation in
vat.ers beyond the limits of national jurisdiction are little understood at this
stage, and \/ill require both further ~tudy and caution in undertaking exploitation.

45. 1Ji th r-egard to the problem of safety of personnel f sub-sea mineral deve.Lopmerrt
combines some of the hazards related to shipping and fishing and other hazards
associated with dredging or on-shore drilling. Even though experience seems
to be sufficient to form the basis fur adequate safety regulations and practices,
this aspect deserves continued reviell and improvement.

46. The opinion was expressed that in the foreseeable future only a limited
number of countries will be in a position to participate activelJr on the basis
of their own technological capability in the exploitation of the sea-bed and ocean
floor beyond the limits of national jurisdiction. TIlis should, however, not
preclude the others frcm benefiting from this development. In view of this
c0nsideration and pendinr; the establishment of an appropriate international regime
it Has suggested that it vould be timely and appropriate to focus on interim steps
to f2cilitate develorment of sea-bed resources: these should be simple and
pragmatic in nature and not prejudge the eventual regime which may be established.
They might include the registry of activities carried out beyond tre limits of
national jurisdiction, as well as scientific technical co-operation, training of
persolli1el, safety measures, etc. The opinion was also expressed~ 0n the other
hand, that such interim steps are unnecessary, since no nctivities should be
permitted prior to the establishment of an international regime and that efforts
should be concentrated on the establishment of such a regime.

47. The inlportance of international co-operation with regard to submarine
archaeology dealing with sunken cities and wrecks on the bottom of the sea was
also mentioned. Apart from increasing historical knmlledge, progress in that
field 'lill also provide appreciable information on sea-level changes haVing
occurred thousands of years ago, thus establishing a link between archaeological
and geological evidence.

48. At the end of the dis~ussicn of this item, the following observations were
made:

(a) Once again, it was emphasized that pur knowledge of the ocean is still
fragmentary and perhaps too scant to provide a basis for economic exploitation of
the sea-bed and its resources beyond the geophysical continental shelf.

(b) New forms of international co-operation should be considered to ensure
the rational and eqUitable exploitation of the resources of the sea-bed.
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(c) The fact that the exploitation of marine mineral resources J. 0, oril.v in
its very early stage providec; a good opportunity to d rav up , in Good t n.re , an
international regime for operations on and under the sea-bed.

(d) A main objective of an international rer,ime in this respect shouLd be
that all countries, whether coastal or land-locked, benefit f'r-cm such a
develorment and that the special interests and needs of developinr: countries be
talcen trrco account.

(e) The international rer;ime should be effective, equitable and t.rust.wor-thv ,
It should provide economic incentives for the developnent of marine mineral
resources, particularly at the exploratory phase.

(f) Operations bevond the limits of national jurisdiction shoul.d be conducted
in such a way as to reduce to a minimun the danr:er to human life. pollution and
interference ,.,i th the trad i tional maritime activities.

r~.r.t.J..9}~).ar. l'.r.o'p.l ep1.s .r.~)..~t.e.d. .:tQ.. .:t.h~_ !in~..t. ·;.)ha.s.e_ .a.f . p1g.r.i.n_~. ~.i.n.e.r!3-.l. r.es.o.u.r~§.s.

.9:.e'y.e.l9I~1.-ept: ...t,h.e. es.t?,b;L.is!lplep.t !?'!. pa.l?i.c. Sl9~.U!!1_eD.:t2.

49. During its meet.tng of IS' Larch 19C5, the Economic and 'I'echrri.ca.l Sub-Committee
gave consideration to this item. It had before it the preliminary not.e by the
Secretariat on "Economic considerations conducive to rroreoting the development
of resources of the sea-bed and ocean floor beyoi.ld the limits of natio:nal
jurisdiction in the interes cs of manktnd", It based its deliberations also on the
letter dated 27 February 1S'69 addressed by the Chairman of ICe to the
Secretary-General (A/AC.138/10).

50. In the report of the Ad Hoc Committee I s Economic and Technical :lorking Group
(A/7230, annex I, para. 19Tfour-phases wer-e distinguished in the process of
mineral development, the first of I-lhich deals I-lith the acquisition of the basic
knmJledge through systematic area surveys and research, necessary to understand
the character, distribution and variation of the mineral resources.

51. Basic documents, especially bathymetric, geophysical and geologic maps
are needed to help identify areas favourable for the occurrence of various
minerals and to appraise their potential resources, and, as such, are a
prerequisite for the development of marine mineral resources. Such data slso
help to define properties of the sea bottom that need to be known to predict the
hazards to mining operations and the effects of mining on other uses. OJing to the
vastness of the area - approximately 360 million square kilometres are covered by
water - the systematic mapping and charting of the ocean floor is a long-term and
costly endeavour. Although I-lidely spaced geophysical and sampling traverses and
special purpose mapping provide some information on the geology of the ocean floor,
systematic geological mapping of the oceanic basins has not yet begun. Geophysical
mapping is in its early stage.

52. Practical considerations suggest that parts of this enormous task be
undertaken b 2ans of co-operative planning. Such a procedure would avoid
overlapping ~"id duplication of national efforts, lead to results in the shortest
possible time and allm1 for a pooling of facilities and qualified personnel.
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55. In o..'der to achieve effective and rational co-operation. there must be
aGreement on co-ordinated planninG of scientific research, on standardized
measur-Ing techniques and dat.a processing as 'fell as common under-standdng on the
areas wbich would deserve priority investigation.

54. In the context of co-operative planning the co-or1inating role played by
the ICC of UNESCO in the rast was mentioned and the hope was expressed that it
will continue and strengthen its activity in this field.

55. The need to standardize and calibrate instruments used at sea and in the
laboratory "las especially streGsed; repeated slight errors in measurements could
give rise to large-scale erroneous conclusions and seriously hamper progress.
It vas also rointed out that the reliability of bathymetric and geological maps of
the ocean floor depend on the accuracy of the navigation systems with whf.ch they
were lecorded. In the last thtrty years the developr.el1t of electronic navigation
has contributed to considerable progress. Today this is enhanced by the precision
attained on the r.igh seas wi~h the artificial satellite navigation system.
Additionally, the VLF continuous vev« system promf.ses vast coverage, range,
and precise navige.tional resolution capacity. The need to support marine
exploration surveying by means of precise navigation is \forld wide.

56. In t.he field of international co-operation, reference was also made to the
regional economic commissions of the United Nations and the valuable assistance
they could provide, in par~icular with regard to the selection of appropriate
areas for the purpose of such oceanographic expeditions.

57. At the scientific level of investigation where research consists of an
inquiry b~' scientists into the basic nature of the sea and the sea floor with no
economic goal in mind, it was pointed out that there should be the least possible
restriction on the movement of oceanographic vessels, and no unnecessary hindrr. lce
placed in their "!tTay. The idea was put forward that if coastal States limit
excessively the freedom of research they may undermine the scientific basis upon
"VThich future progress will depend for all countries.

58. The question 'fas raised of how the basic documents resulting frcm expeditions
at sea were to be made accessible to the world community. The results of research
in the areas of the sea-bed beyond national jurisdiction should be freely accessible
to all.

It ,.,as also pointed out that if a system of concessions is adopted, it
appears feasible to reconcile this principle with the proposition that prospectors
be given exclusive rights to explore an area for a specified period. In return
for the grant of exclusive exploration rights, operators might be required to make
the basic data obtained in the course of the operation freely accessible after the
lapse of a suitable period of time. This could be considered in the framework of
the arrangement to be agreed upon for the granting of exploration rights.

59. EXisting international exchange of information and data is limited to
scientific data. There is a need for an international exchange of applied
technological data. A fun~amental problem with such information is the task of
interpreting and processing the data for publication and retrieval. Standardizing
the methods of storing oceanographic data so that they are permanently and swiftly
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available to scientists everywher-e is of l'rimarJ' imrortance. It was mentioned
in this context that Horld Cceanogr'aphfc Data Centres operate in !'-IoSCOl-l and
\'ushington. ~t was further su~r,ested that a r~gister of eXisting pUblications.
ma~s and r~levant documents be established an~ that new rublications could be
regist.ered.

I

•

I

60. Systematic mapping as indicated above will eventually provide the broad
base of understanding needed for full use of the ocean floor and efficient
developme~~ of its resources. The view ·vas however expressed that the prospector
and developer may precede the topographer and survey geologist at sea as they may
have on land. It was also pointed out that the development of ocean floor mineral
deposits will t11erefore not have to await completion of the enormous ~~~

comprehensive task of a relatively detailed basic survey.

61. The question arises whether priority could or should be given to certain
areas for ,.hich the establishment of basic documents might be promoted. In this
respect, it might be better to pursue the systa~atic gathering of basic knowledge
of areas which shOW signs of potential mineralization in preference to areas where
preliminary surveys offer no encouragement.

62. Similarly, technical possibilities and ecor.vmic prospects of such undertakings
should be kept in mind: for some minerals it would seem prudent to proceed
progr-eaafve.ly oceanwards from the shelf towards greater water depths. Other
criteria might be, Jpter_§li§, the availability of markets for given minerals and
prevailing weather conditions. The importance of certain areas or resources for
developing countries should also be taken into account.

6~. At the same time, however, it is desirable to pursue purely scientific sea-bed
exploration, for large areas of this vast domain are not well enough known to
understand its potential even qualitatively. It is also desirable to continue
research on crustal and oceanologic processes of the deep ocean, for an
understanding of these processes is fundamental to science and to learning what
mir~ral concentrations are likely to exist in this environment.

64. The scientific results of the co-operative programmes prepared and co­
ordinated regionally and internationally by Governments and/or governmental and
non-governmental organizations and by the UNESCO Intergovernmental Oceanographic
Commission could prove a useful guide in determining these priorities.

65. The need to associate developing countries more fully and without delay in
this nffiv venture was stressed. It is of primary importance to make the Governments
and people of those countries aware of the vast possibilities illi~erent in the
development of the ocean floor and to provide for necessary means and for the
training of national experts.

66. At the end of the discussion of this item, the follOWing observations were
made:

(a) Before us is the task of conducting a systematic geological survey of
the sea-bed and the ocean floor. It is an enormous task, very expensive and
will inv.olve many years of work.

(b) The object of such a survey is not confined to the search for
economically valuable mineral deposits, but is broader in scope.
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(c) It requires international co-operation in the planning of research
progrSlmnes, in the standardization of the methods used for survey and analysis,
etc. The active participation of all countrtes should be sought in bringing about
such co-operation.

(d) It should be governed by the principle of freedom of scientific research,
in acc~rdance with the relevant provisions of international law and the results
obtained should be freely accessible to all.

( e ) HOIlP',; er, develorment of some of the mineral resources of the ocean
floor does not have toa{ait complete topographic and geologic knowledge of the
whole of the area.

(f) The question arises whether or not certain priorities could be devised
in the selection of areas for which the establishment of basic documents should
be promoted. In this regard, attention could be focussed on areas which seem to
offer an econcmic potential for exploitation and where development techniques would
bp available in the near future, such as the continental margin.

(g) The need to su~port marine exploration surv'eying by means of precise
nav~gation is world-wide.

(h) In the interests of effective dissemination of all available information,
prospect.or-s who are granted exclusive exploration rights might also be required
to make accessible freely, after the lapse of a suitable period, the basic data
they have gathered.

(i) It is important to make the Governments and people of developing
countries awar-e of the opportunities of this new venture so that they may
participate in i~ without delay.

67. During i t.s meeting of 20 March 1969, the Economic ::I.nd Technical Sub-Committee
considered jointly the second and third phase of marine mineral resources
development: the exploration of mineralization zones and the determination of
the economic value of the mineral concentrations or deposits which have been
discovered. It had before it the preliminary note by the Secretariat on "Economic
considerations conducive to promoting the develorment of the resources of the
sea-bed and ocean floor beyond the limits of national jurisdiction in the
interests of mankind" (A/AC.138/6).

68. It was suggested that experience gained in various countries in relation to
the develorment of mineral resources under national jurisdiction should be taken
into account when considering the measures which might be conducive to promoting
the development of the resources of the ocean floor beyond the limits of national
jurisdiction. An appropriate adaptation of the existin~ practices might be
envisaged with a view to ensuring the optimum efficiency. The identification of
common denominators amongst these practices might facilitate the acceptance by the
international community of an agreed procedure. But it should also be recognized
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that the terms appropriate for mineral
from place to place and time to time.
to promoting the development of marine
national jurisdiction.

resource allocation and develorment vary
Vario~s views were expressed with regard
mineral resources beyond the limits of

(a) According to one, the operator would be called upon to make a declaration
r"':' intent to undertake exploration in a certain area. The registration of such a
declaration would be made subject to certain conditions such as respect of
international law, reasonable regard for the marine envirorment, etc. No
exclusive exploratory r~ghts would, however, be granted •...

(b) A more formal system would entail the issuance of an exploration permit.
Such a permit would be granted for a given area and for a relatively short period

t of time. It would give no exclusivity to the operator nor rights to
exploitation. The operator might, however, enjo] preferential treatment when
applying for an ensuing exploitation permit and would receive seme compensation
if this application were rejected.

(c) Under a third system, an exclusive exploration Licence would 'be granted
for a more limited area and a longer period of time. Such a licence would entail
exclusivity in the search for specified minerals and would carry the right to future
exploitation of the deposits discoverd. It might be awarded on one of several
alternative bases~ including the first to file, a lottery, or a judgement of the
operator1s financial and technical capabilities and his proposed programme.
Competitive bidding is another possible basis for awarding title, although it ruay
be less applicable to the totally unexplored resources of the deep ocean floor
than it is in already producing provinces.

69. It was suggested that individual Governments are in the best position to
jUdge the suitability' of their own nationa13 as potential operators applying for
permits and leases, and it is advisable that they be directly involved in such
arrangements.

70. It \-las further suggested that any such lease-system would also have to contain
provisions which would ensure that the interests of all countrj.es were eqUitably
respected.

••

I

71. Reference was made to the importance of preveLting oil and gas blow-outs and
storm breaks which may endanger human safety and result in pollution and other
damage as well. Fortunately, such accidents have been rare because of the
general effectiveness of prevention equipment. Thus, out of 7,642 wells drilled
for oil and gas on the outer continental shelf of the United States until tIle
beginning of February 1969, only twenty-three resulted in blow-outs and only one
of these - the recent Santa Barbara Channel blow-out - resulted in an oil spill
that led to significant environmental damage. The stUdy of the origin, 2ffects
and means of prevention and control of such accidents, however, deserves high
priority owing to their potential danger to human life and the marine
environment. Nevertheless, it was recoenized that it may not be possible to
eliminate completely such accidents because of the difficulty of overcoming
once and. for all the possibility of human error and/or equipment failure.

-59-



72. It was urged that, without prejudice to the establishment of an international
regime for the exploitation of the sea-bed resources, measures which would further
in~ernational co-operation in the interests of mankind as a whole might be
strengthened. It was suggested that such measures would include technical
assistance to developing countries comprising the training of qualified personnel,
the establishment of reference services which could provide easier access to basic
data, the provision of capital needed to undertake sea-bed resources development
operations, etc.

73· Further description of the different structural units underlying the seas and
oceans was advocated including, inter alia the continental shelf, the continental
slope, margin and continental terrace, the abyssal plain and other important
features.

74. The importance was also stressed of taking into account the characteristic
differences between the oceans and internal and marginal seas.

75. At the end of the discussion of this item, the following observations were
made:

(a) It would seem appropriate to study procedures and practices at present
1lsed on a national level in order to assess their suitability to concessions
granted beyond the limits of national jurisdiction.

Cb) Various types of arrangements are feasible. These should provide that
the obligations assumed by an operator are matched by ap"ropriate opportunity for
reward.

Cc) A regime should serve the interests of mankind as a whole and should
take into account the special interests and needs of developing countries.
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(d) Although accidents in offshore drilling cannot be completely eliminated,
their number can be reduced by means of improved safety measures and practices ..

Particular problems related to the fourth ph~se of marine resources development·
the eXf>loitation of mineral deposits

76. During its meetings of 21 and 24 March 1969, the Economic and Technical
Sub-Committee considered this item. It based its deliberations on the report of
the Ad Hoc Com.mittee I s Economic and Technical T!lorking Group (A/T2jO, ~l1nex I,
paragraphs 30-38), on the preliminary note by the Secretariat on I1Economic
considerations conducive to promoting the development of the resources of the
sea,·bed and ocean floor beyond the limits of national jurisdiction in the
interests of mankind" (A/AC .138/6 and Corr.l). The Sub-Committee "lvas also informed
on methods applied by various Governments at the national level.

(7. Attention was called to the i'act that the geologic characteristics of minerals
that may be exploited from the sea-bed differ from one mineral or group of minerals
to anotht:'r, and influence the size of the area required for viable operation and
thp time required to achieve production. For nearly all minerals, a far larger
~'r,',~ u:ey need to be explored to find a deposit suitable for mining than is finally
~., p LecttC

',' for exploitation.
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Exp.Lorat.Lon of con ce sLed deposits and the eva Iua t Lon of t he pre c Lse amount
and quality of both exr-csed and unexposed (h~!)~'sits can "nly h:" de t ermf ned t-y
extensive and expens i ve forms ,~f san.pLfn.: and ::lay even require s cme prcriuction
exue r i.ence , t,t the sta!~e when such expensive forms cf' .-xp.Lor-at ton are reached, the
operator needs an exclusive ri,~ht to exrl crc and to pr-oduce if wor'kat.Le deposits
are found. Because the value of such deposits cannot be determined in advance,
pnrticularly in whoLly unexplored areas, the basis f'or payment t ,'1' such rivhts
shou Id be one t:wt is related to '!ctual preduction rather t.han a pre-determined
cs t In.at e of the value of an unexp Lor-ed area ,

7['. It was mentioned that the hil"h investment r Lsks characteristically associated
with m1n1n~ should be compensated for by the opportunity f2r higher profits than
are acce ot.abLe in many ot.her enterprises. T:1e r i sks stem from uncertainty of
di scovery , unce r tadrrt le s concerndr.g the feasibility of mining and recovery
systems, possibility of loss from mining accidents, storms, and so on, and from
uncertainties concerninG future prices, der:land, and other external circumstances .
.Al.though the hi~~h risk in mining cannot be eliminated aLt cgether , it tends to
ji~inish with increasing l~nGwledge about the occurrence of recoverable ~inerals

in a [iven area and with increasing experience in pr~ducinG them. Net resource
value - the surplus remaininc: when the mineral has been sold and a t'te r production
costs and profits on risk investment have been paid - is the amount whl ch woul.d be
received from the granting of a concession f0r the l')roduction and sale of these
resources. Limited as it is on one side by oroduction costs and endanger-ed by
the risk involved and on the ether by a price that is fixed external:y, net
resource value varies considerably from place to place and time to time. At the
outset of ~ea-bed exploitation it may be nearly zero, but if exploration shows
the existence of workable deposits. if production costs can be reduced, if
env i.r-onme nt.aL hazards can be controlled, and if prices do not decrease, net
resource value reay increase over time.

Direct revenue from the production of minerals is welcome to all Governments,
and to developing countries it may be the principal benefit to be derived from
production of sea-bed resources initially. An important consequence of the
availability of minerals, however, is in the chain of economic activities that
surround their production and follow on their use, and in the future these benefits
should come to be shared by all the people of the wcr-Id .

It was suggested, therefore, that, in the long run, the goal should be not
only the direct revenue that may come from the sale of the sea-bed resources, but
also to encourage sub-sea production of the 1'13'" materials Which ,.,ill thus be
made generally available.

70. The Economic and Technical Sub-Committee was informed of various methods
applied nationally to regulate mineral exploration and exploitation with a view
to examining whether common denominators could be arrived at which coud serve
as examples for similar regulations when such an international regime is envisaged.

80. The view was expressed that any exclusive rights that might be granted should
be over areas large enough and for periods long enough to enable the operator
to c~rry out exploration and exploitation ,.,ith the benefit of economies deriving
from the scale of activities. According to this view, these rights should only
be Given over such an area and for such a period as will ensure that the area is
effectively and energetically worked during the life of the title.
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83. It was emphasized that promotion and success of international co-operation in
the development of marine mineral resources will be dependent on the regime which
will be devised.

84. It was pointed out that operators exploiting o~ean floor resources within
the framework of an international regime should do so (a) in a way which conforms
with good mining practices and makes the best use of these resources, (b) without
unjustifiable interference with other activities on the sea-bed or on the
superjacent high seas, (c) with constant vigilance to guard against marine
pollution and the disturbance of the ecological balance. Ways would have to be
devised, therefore, by which the ~uantities and grade of minerals mined or
extracted could be measured and their value assessed in order that mankind, as
a whole, may receive its just and e~uitable due. It was pointed out, as well,
that the requirements of competence and efficiency should be balanced with the
need to keep costs and personnel within manageable proportions so that a
bureaucracy not be created which would absorb the financial benefits which might
accrue from ocean floor production.

82. It was pointed out that the need for stability in the basic rules would not
imply that conditions should be immutable and that production rights should be
granted for an adequate specified period of time, at the end of which the title
holder should have the opportunity to renew his title, subject however to review
of the conditions for the renewed title. Such a way of proceeding would allow for
long-term planning on the part of the operator and induce him to apply sound
exploitation methods. Since sea-bed mineral resources were non-renewable,
responsible development was imperative. On the other hand it would permit a review
of the portion of the benefit from production which should accrue to mankind as a
whole - that is to say, the renewed title could carry a higher rate of royalty
or tax, or a lower rate could be imposed to ensure more complete mining of the
resource.

81. It was also suggested that production titles should specify the minerals
which they cover: as a general rule, all embracing titles should not be
contemplated. Subdivision into hydrocarbons and other minerals should be
considered at the least. The possibility was mentioned, however, that hydrocarbon
titles might be extended to cover other substances which may be recovered by
drilling: e.g., sulphur, in some forms of its occurrence, and helium.
Consideration should be given to whether hard minerals might also be grouped in
ways corresponding to the mode of occurrence: e.g., it is impossible in the case
of typical lead and zinc occurrences to extract the one without the other. Also,
nickel and copper occur with manganese, as all may be present in the same nodules.

85. It was pointed out that, under any regime, operators should be re~uired to:

(i) submit advance notices of proposed programmes;

(ii) provide information and appropriate materials on a current basis as
well as furnish comprehensive technical reports;

(iii) assist in the carrying out of appropriate inspections by authorized
officials.

..
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86. With particular regard to the technical aspects, reference was made to
arrangements which should be designed so as to reflect adequately such requirements
and factors arising from the exploratory techniques necessary to find the various
types of deposits, the evaluation procedures required to justify their development
and the equipment and methods for their extraction.

87. With particular regard to the economic aspects, it was also noted that
allowance should be made for the economic realities and provide adequate economic
incentives to attract the necessary investment capital, protecting at the same
time the interests of the international community as a whole. Rights should be
granted in a manner devoid of political or other discrimination, for specified
periods of time, and oblige the holder either to pursue resource development
actively or to relinquish the rights granted.

88. Mankind as a whole should benefit from the production of sea-bed resources:
once discovered and produced they will add to the existing inventory of minerals
which are a wasting and non-replaceable asset, as distinct from other natural
resources available for use by mankind.

In this connexion, the view was expressed that the international community
would benefit from sharing financially with the operator, be it a private company
or a State-owned enterprise, in the proceeds from the sale of his product. In
this, the special interests and needs of developing countries would have to be
taken into account.

89. It was pointed out that if royalties are imposed they should not be so high
as to discourage exploitation or to promote irresponsible methods of exploitation.
They should be modest at the initial stages of exploitation, since the returns
will then also be small, and they could vary with the difficulties and costs of
the exploitation.

90. It was suggested that, in providing exploitation rights for particular
minerals, account would need to be taken of the availability on the world markets
of the same minerals produced from land, the demand position and the other
relevant factors.

The promotion of an exploitation of specific sea-bed minerals which could
entail a drop in price of corresponding land minerals, on the export of which
some or many developing countries rely, is a matter for careful consideration
by the world community. In this context, it was considered over-optimistic to
expect, as was suggested in paragraph 36 (b) of the report of the Ad Hoc
Committee's Economic and Technical Working Group, that TIthe economies of the
developing countries will be more diversified and consequently less dependent on
raw materials exports" by the time sizable exploitation of marine mineral
resources will be achieved.

91. Reference was made to marine mineral deposits, in particular hydrocarbons,
located part~ within the zone of national jurisdiction and partly outside this
area. Two ways were suggested to reconcile the interests of the coastal state
and the interests of the world community in exploiting these deposits.
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.::-4. At the national level, measures are t.aken for the protection of
installations used for exploration and exploitation on the continental shelf,
as well as measures to avoid such installations constituting a danger to the
environment or an impediment to other activities.

:13. In this context , it 'vas further suggested that operators should accept
amonG their personnel, trainees from developinG countries in order to assist them
in the traininG of national experts, and that nationals of developing countries,
where similar types of deposits ss are looked for by the operator are identified,
should thereby enjoy priority.

"'2. It was not ed that international co-operation in the field of sea-bed
r-e sources development ,·ro',ld benefit from the rarticipation of all States, developed
as we Ll, as clevclopin(> One form of promoting the participati on of developing
countrLes wiri ch Lack the necessary capital and t.echno.Logd ca L sl<111 wou Ld be in
the traininG of their nationals. It was therefore advocated that the exis t Ing
traininG proGrammes in this area be enlarged and more widely publicized, and that
ne", proCrarrJues be created at the national, re·:;-1onal and international levels, so
as to attract and encouraGe the potential scientists 3nd research students from
developinG countries.

(t )

(11 )

t, t'~~t:..ll.'lis!l an i.rrt.ermed i a t.e bui'f'e r cone c;:"nti(',l\i)US t o tile outer
Lirai t s ~)f nat i.onaL Jurisdiction '''!H''re the coastal State wouLd en.ioy
priority of richts or exclusive riGhts of exploitation, depending on
the exterrt o f t:H" over-Iappdn.: of the deposit;

to consider a j,)int exploitation of such resources by the coastal
State ~nd the entrepreneur opcratin~ within tile envisa~ed international
arranGement.
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In this context, the vie"r was expressed that these measures could be carried
over into an international agreement which, inter ali3, miGht provide for the
establishment of II sa f =t y 20nes ll around such installations, 1'Tithout giving the
installations the status of islands.

95. Personnel enga~ed in off-shore operations should be given guarantees
corrmensurate 1'Tith the risks they take. In addition, safety codes should be
adopted to ensure the best possible protection of this personnel.

96. Safeguards against potential hazards inherent in exploit~~ion activities and
provisions for the prevention of marine pollution and damage to coastal states
should also be considered in this context.

97. The activities of the Inter-governmental Maritime Consultative Organization
were mentioned. It was proposed that the international conventions under its
auspices, i.e., the InterDational Convention. for the Prevention of Pollution
of the Sea by Oil (1954), as amended, and the International Convention for the
Safety of Life at Sea (1960) be complemented so as to take into account problems
relating to:

(i) the safety of construction, equipment and operation of drilling rigs,
production platforms, submersibles, and other devices used for the
exploitation and transportation of sea-bed resources;
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(ii) the safety of the people workin~ on them;

(11i) the danger arising from shd ps navigating :in the area wher-e unde rt...ater
operations take place;

(iv) the spillage of oil and other noxious or hazardous substances into
the sea owing to the exploitation af sea-bed resources.

n8. Any international ar-rangement for the exploitation of Il:arine mineral
resources micht also incluje provisions relatin~ to the liability for accidents
occurr-Ing dur-Lng the one r-at i on of off-shore verrtur-e o. In oar-t.LcuLar , the
necessity of considerinc a reCime of compensatinn for darr-aces to third parties
i...as stresseJ..

.• 00. FollowinG a proposal by the deLegat.Lon of India, the Sub-Committee decided
that the Secretariat be requested to prepare, as Cl follow-up to the preliminary
note AIAC .138/(, and in the liGht of the deliberations held in the Economic and
Technical Sub-Committee dur i ng its session of Narch 1<:69, a study whLch ~·.'!)111J

include a revieu of the measures taken by various Governments iolith reGard to the
development of their continental shelf mineral resources, in particular oil and
c.;as, and the denominntors uhich are common to these measures.

100. At the end of the discussion of this item, the following observations i ...ere
made:

(a) In order to promote the exploitation of the resources of the sea-bed
beyond the limits of national jurisdiction, it "rill be necessary to encourage the
capital investment and to further and protect the interests of the international
corr.munity.

(b) The necessary scientific, technical and economic expertise must be
availabe if the task is to be accomplished efficiently.

(c) Various formulas regarding the granting of ex~loitation titles on a
national level have been discussed. It will be useful to determine the corr.mon
denominators of these national formulas, and to examine their respective
advantages and drawbacks.
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(d) Mankind as a whoLe stands to benefit from the development of sea-bed
resources in two Ivays: from the increase of world inventory of mineral resources;
BnJ by financial Eharing in the benefits resulting frOlll their explcitation.

(e) There I'TaS common understandin,: that all countries should participate
to the extent '9ossible in the exploration and exploitation of the resources of the
ocean floor and share eouitably from their exploitation.

(f) It was therefore considered important (i) to promote international
co-operation providing for the training of nationals of developing countries with
a view to enabling developing countries to participate directly in such
underta1:ing and (ii) to provide for international arrangements which will benefit
all mankind, taking into account the special needs and interests of developing
countries.

(~) Since the economy ~f certain developing c~untries is very much
dependent upon the export of certain primary commodities it will be necessary t~

study in detail the economic :.i_mpact of' exploitation of marine mineral resources
on the world market.



CB'.AFTER III

Examination of the econ,11:lic and technical aspects of
the draft comDrehensive outline of the scope of the

low-:-term ;WOf-:ramme of oceanic exploration

101. Duri ng its mect inr;s of 12, 13, 14 and 21 Au -1.:st lS6(), the Econonric and
Technical Sub-CC'!;:rdttee gave consideration to this item. It based its
deliberations on the Draft Comprehensive Outline of t he Scope of the Long-J'e rm
and Expanded Pr'Jc:rnn:rne of Oceanic Exploration and Resear-ch, Lnc Lud Lng the
Internat Lona L Decade of Ocean Exploration, prepared by the Special ~ ..T:Jrkinl3 Group
of the Irrtergove rnmental Oceancgr'aphdc Commiss ion (ICC) (AIAC .138/14 and Cor-r i L
(EnGlish only)).

On 21 .';ucust) Admiral Langeraa 1'. Chairman of ICC, addressed the
SUb-Committee, elaborating on the Draft Outline and explaininc: several issues
raised by de.Legat.Lons . In its deliberations the Sub-Committee also t cok into
account a report of a joint workin~ party on the scientific aspects of
international ocean research "Global Ocean Research" (Ponza report), from which
the Draft Outline was developed and the report prepared by the Secretary-Gpneral
on lII-lincral resources of the sea ll (E/4680). 2../

102. In his interim report to the Economic and Social Council at its forty-seventh
session in response to General Assembly resolution 2414 (:XXIII) (E/4672), the
Secretary-General reported that the Draft Outline had still to be further
considered and that he therefore felt it appropriate to wait for the conclusions
to be reached during the sixth session of IOC before presenting a report outlining
the scope of the long-term programme.

103. Document A/AC.138/14 thus contains only a draft which is still subject to
modification, but even so it was felt to be of interest to the Economic and
Technical Sub-Committee and was forwarded to it for information,

L/ The delegations also had at their disposal four documents distributed by the
United States delegation:
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(ii)

(iii)

(iv)

Preliminary maps of !lHorld Subsea Mineral Resources" by V.E. McKelvey
and Frank F.H. Wang, Department of the Interior U.S. Geological
Survey Map 1-632, 1969.

The International Decade of Ocean Exploration, !lAn Oceanic Quest" ­
An Appraisal by Committees of the National Academy of Sciences and
the National Academy of Engineering of the United States.

!lSubsea Mineral Resources and Problem8 Related to Their Development"
- Geological Survey Circular 619, U.S. Department of Interior,
D.S. Geological Survey Circular 619, 1969.

AIAA Student Journal, April 1969. (Publication of the American
Institute of Aeronautics and Astronauts).
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104. It was pointed out in the ~\lb -Cornmft.t.eo that the differences which ex i st.ed
between the Pones report and the Draft Outline wer-e i nev i t abLc, since the former
was prepared by a panel of scientists who t acklcd t ho problem from the standpoint
of what it Hould be desirable to undertake; Hhereas the latter "'as prepared by
Government representatives '-1:10 had to limit the dcve Lopraerrt of' the programme to
what their Governments Hould be able to support..

105. The Draft Cutline Has ~enerally welcomed as a very useful indication of the
scope of the expanded programme. Furtherrr.ore, it was considered valuable to have
a preliminary exchange of views on the draft at this stage since the results of
thiG discussion might prove heLpf'uL to ICe when adopt.Lng its final report.

106. It ",as felt that the Draft Outline covered virtually all those aspects of
the scientific investigations of the ocea~ and its floor that seemed on the one
hand desirable in the light of present scientific knowLed.te and on the other hand
feasible in terms of current instrumentation and technolocy. The part of the
Draft Cutline referring to the ocean ,,,ater itself, its organic populations and its
pollution might not at first sight be particularly relevant to the exploitation of
the sea-bed and its minerals. However, the ocean, the atmosphere, and the sea-bed
wer,~ interdependent and interacting, and phenomena and processes in one influence
those in the others.

107. In this context, it was also recalled that initially the proposal for a
long-term prograJr.me of oceanic research to be organized under the aegis of a
broadened IOe had been proposed by the Secretary-General in his report on marine
science and t.echno.l.ogy f'o'Ll.ovri.ng the adoption by the General Assembly of
resolution 2172 (XXI). This explains why the expanded programme is comprehensive
in scope and not limited to the sea-bed and the ocean floor.

108. It has been pointed out that the long-term programme is scientific in
nature, and hence inlluediate economic benefits should not be expected. However,
the programme will offer the scientific basis necessary to evaluate potential
resources and discover new resources.

109. In the Draft Outline it is pointed out that an understanding of the
character and evolution of the earth's crust beneath the ocean can

"provide a basic scientific framework within wh'i.ch prediction,
evaluation and exploitation of material benefits from the sea floor
can be made, and without which these benefits can result only from
haphazard exploration and empirical studies ll

•

It was therefore suggested that section 4 of part I of the Draft Outline setting
forth projects relating to rlgeology, geophysics and mineral resources beneath
the sea" should be reconsidered by Ioe with a view to elaborating these projects
more fully and perhaps giving them greater emphasis.

110. It was further felt that the special working group of IOe had perhaps
interpreted too narrowly the mandate given to it by the General Assembly since
the Draft Outline did not contain enough operational elements which would allow
a clear assessment of the task lying ahead. In particular, no indication was
given in the Draft Outline as to the time-limits within which the many valuable
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proposals 'lV'ould have to be implemented. In addition, the Draft Outline omitted
establishinG 9riorities and did not five estimates regarding the costs involved
and t.he lil:ely availability of funds.

Ill. It was explained, howeve r , that the Special Horldng Group in drafting the
Outline felt that it should list the problems and proposals as far as possible in
a lOi;ical order, leaving it. to the United Nat.Lons and related or:.:;anizations to
deal Hith questions of priority. It Has arr;ued in the same context that research
projects in all fields must be encouraced, for it Has hiGhly difficult to
forecast t.hcd r f'ut.ure Lnt e ract Lon , It was noted that the Executive Council of
ICe wouId convene as often as necessary as a f'o.LLow-up of the Cutline to doveLop
from time t,) time the details and steps to be t.aken in the' Imp.Lement.at.ton of
the expanded pro,-';ran:me.

112. As regards the question of f'Lnanc Lng , it was recalled that the expanded
prorranme wouLd be, in e s scnce , Cl progranme of co-ordination, of national r-esearch
projects, and activities of Ncmber States. Funds wouLd therefore be aLmost
exclusively those allocated to marine research in national bud~ets. The Outline
therefore was not intended to pro.tec t t he cost of an international operation but
to recommend a br-oad and ambitious pattern of research into which national
activities should be fitted.

113. National proc;ralWles should be Jesigned in a ,-laY that other nations - developed
or deveLop i n.t, coastaL or Land-Tock ed - can beccme associated '\vith them and be
af'f'o rded the possibility of actively participating in the corrmon endeavour to
increase our Im::mled2:e of the ocean, its floor and the subsoil.

114. In considering the Draft Outline, special attention was given to the
possibilities it of'f'e r ed to deveLcp.Lng countries in the field of Impr-ov.ing their
research capabilities and direct participation. It Has felt in this context
that the Special ~jorldnc Group might have taken into account. to a createI' extent
elements wlrich wou Ld be conducive to arr lv.lng at this goal.

115. The primary ob jective of the expanded prog ramne is the enhanced scientific
kncwl.edge of the ocean Hith an ultimate goal of the utilization of its resources
for the benefit of mank.Lnd, The developing countries have a special interest in
fully participatinc- in the expanded proGramme and in seekinc; to apply its results
to further their mm development. They wou.Id need scientific, technical and
material assistance, expecially in training of specialists, eauipment and
facilities as weLl, as assistance in the de s Lgn and organization of scientific
programmes. It Has hoped that adequate funds Hould be made available for
developinG plans to meet the interests and needs of the developing countries
arising from the expanded programme.

116. It was remarked that all studies and activities relating to the better
understandinG and use of the sea-bed resources would call for a full and unreserved
implenentation of the p'r i.nc i.p.Le of international co-operation. This co-operation
should be universal in orIe r to ensure that this new area be developed for the
benefit of all mankind.

11-(. It Has further observed that the complex and important task lying ahead does
not only call for universal co-operation but in addition for systematic information:
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informa.tion flm."inG from the oblisation t o inf~~rJ:l and no t as an act (If courtesy.
In this context, it Has also stated that freedom of research wou.ld only serve
mankind as a '-':101e if its results were systematically made known to the
international community.

118. It was also emphasized that developing countries 'v!'ich do not possess the
technical knew-how to participate j n the exploitation of sea-red resources and
also lack the scientific traininc to take part in the exploration of the area
should benefit from such international co-operati0n. The necessary proGrarrmcs
should therefore be nr-ov i de d fa t h.rt all count 1'ie:.:: whi ch so dc s i re can train their
own expe r't.s .

110. The nractical value o f the suc·:estions on specific Lnt.e rnat i ona I re("'ional
Lnve st.Ltat.Lons Has a Lso s t r-es sed , whet.her they concer-n s ne c i I'Lc »ort i ons c~r

rC'cions of the wor-Ld ocean or cover co-onerative act _'.J!1 under-taken l-y cr-unt.r i e s
of a specific c~eo,~Tap]1ic a 1"1."'8. , c. ,"., by nations ad.iacerrt to a lllar';im,l or internal
sea. It 'vas sUGcested, however , that more attention should be':ivcl1 in these
programmes to studies relatinc to the sea-bed and its mineral resources.

120. There HM! aGreement t.hat the ob servat.Lons and succ:estions whi ch had been made
durinc: the debate on the item shouId ue brour-lrt to the attention 0f ICC, for its
consideration when the final outline of the s cone of the long-term ~)rOr;raJ11J11e

of ocean exploration was elaborated. Accordinr;ly, the summary records of the
meetinc;s of the Economic and Technical Sub-Com.mittee coverinc: the discussion of
this item '\-Till be f'orwa rded to IOC.

121. At the end of the discussion of this item, the follm"inc: observations were
made:

(a) The draft outline, whi.ch still has to be examined and approved by
IOC 'vas generally considered as 8. useful indication of the scope of the expanded
progranme . Several sugc:estions for it s Improvement have been made.

(b) The importance of an adequate scientific basis for locating llllneral
deposits and prevent.Lng pollution was pointed out and the Lrrt« .es t of these data
for all countries reaffirmed.

(c) Even though certain aspects dealing 'dt n the super jacent wat.ers were
not strictly within the purv.i.ew of the Comrrl.t.tee , the interdependence ail,
interaction of all processes and phenomena concerning the ocean were stre~sed.

[t was urged that within the f'rarnework of the expanded programne , research on
the sea-bed and the ocean floor should be developed further.

(d) Certain operational elements were considered lacking in the Draft Outline,
since priorities were not indicated and financial estimates of the prcgranmes not
made. It 'vas pointed out, however , that such information could be prov.i. ,at
the stage of progranmf.ng when funds were allocated in the f'ramewor'k of national
budget.s .

-

I

(e) Regrets were also expressed that developing countries had not been
SUfficiently associated \vith the expanded proGramme in the Draft Outline and that
too little account had been taken of their needs and interests. In this respect
stress was laid on the importance of international co-operation.

(f) The importance of training of personnel and experts and other forms of
technical assistance was emphasized.
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CHAFTER IV

Consideration of the ecoLomic and technical aspects of the report submitted
by the Secretary-General pursuant to resolution 2467 C (XXIII): study of
possible rer:iples for the exnloitation et' the resources of the sea-bed and

the ocean floor beyond the limits of national jurisdiction

122. During its meetings of 15, 18, 19 and 20 Au~ust 1<:;69, the Economic and
Technical Sub-Committee gave consideration to this item. It based its
deliberations on the reI',ort of the Secretary-General IIStudy on the question of
establishing in due time appropriate international machir:ery for the promotion
of the exploration and exploitation of tre re~ources of the sea-bed and the ocean
floor beyond the limits of national jurisdiction and the use of these resources
in the interests of mankfnd" (A/AC.138/l2 and Corr.l and Add s L and
Add.l/Corr.l). ~/

123. The report of the Secretary-General was generally commended as an exce.l.Lerrc
analysis of the various forms of machinery 'Ifhich could be set up to govern
exploration and exploitation of sea-bed resources. It was felt, however, that
the ecoDomic and technical aspects of the machinery could have been elaborated
more fully and that, from the three alternatives considered (registry, licensing
and operational agency), only the first 2nd to a lesser extent, the second
alternative had been covered in an over-all comprehensive manner. It was
suggested in this context that the analysis contained in the study be followed
up in order to render the report more complete.

124. During the discussion of the report of the Secretary-General it was
generally observed that the consideration given to this item could at this stage
only be of a preliminary and tentative nature, owing to the complexity and
importance of the problem and the lack of time which was afforded to delegations
and Governments to study the documentation.

I
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On the other hand, it was strongly argued that the establishment of an
international regime did not necessarily imply the setting up of international
machinery and that, pending further study of all aspects of the problem a
decision on the establishment of internatiopal machinery was premature.

125. It was widely emphasized that international machinery should be established
and that it should be a part of an international regime governing the
exploration and exploitation of the reSources of the sea-bed beyond the limits
of national jurisdiction. The view was expressed that such machinery should act
as a trustee for the international community.

~/ References wer-e also made to liThe report of the Commission on Marine Science,
Engineering and Resources ll (Stratton Commission report), and to the final
report of the New England Assembly on uses of the seas.
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126. The terms us eo in the report of the Secretary-General de scr ib i nr- difterent
models of international machinery, namely the system of rec-istratiiJn, the
Lf.cens lng system and the operational aCency, Here considered useful t.o
categorize alternatives ,vithin a spectrum wlrich r~nGes aImos t corrt Lnuous Iy f ron;
mere rec;istry of claims ,oJ'ith no aGreed-upon criteria all the Hay t .~...'er:.. compLex
machinery at the ot.her cxt.reme ,

127. In view of thE' l'ossibility, as ment i.onr-I in the Spcret:ny-Gpneral':" report,
of devisinc 8 Hide rhnCe of snlutions involvinC elerr.ents and combinations 0; each
of the bhree models described, it Has sugc:es ted to avoicl fixed,:,r in:nutable
positions on what system is, or is not, suitable, but rather to concentrate on
specLf'Lc elements that anpcar to be nece ssary for acceptable and effective
internltional machinery .

128. The vd.evr "18S exvrres sed 'that part)f any Lnt.ernat.Lona L r.:achinery ,·Till have to
be an international reGistry of claims. This rec;istry wouLd neither have to be
complicated nor costly and woul.d meet substantial prerequisites fer tte orderly
development of sea-bed resources.

12C). It Has suggest ed that a mere ree;istry system wouLd Lack the authority
necessary to protect the interests of mankind as a who.Le and of the deve Lopd.ng
countries in particular, dnce it '"'QuId be confined to the purely passive role
of recordinG activities wh.i ch Here initiated and notified bv ~tates. Furthermore,
a mere registration of activities en a 11first come, first re;:,istered ll basis ~

Hould favour the technically most advanced countries and overlook the interests
and needs of deveLopd.ng countries. It wou.Id lead to a confused race for claims
and woul.d a '.so be likely to give rise to disputes. The vie,·; 'vas therefore
exprc s sed that other elements in addit.ion to registration wou.Ld be needed such
as: internationally agreed criteria; responsibility of Goverrunents for
adherence by their nationals to these criteria; adequate procedures for verifying
compliance.

130. It was also suggested that the system of Registry be dissociated from the
system of licensing so as to use the first for the exploration stage while the
second would apply to the exploitation of mineral resources.

131. During the consideration of the second alternative, namely the licensing
mechanism, it was suggested that the international machinery should not be set
up for the sole purpose of licensing the development of sea-bed resources , but
rather should regulate, co-ordinate, supervise and control all activities
relating to the exploration and exploitation of the resources of the sea-bed beyond
national jurisdiction. According to this view, it migb+, inter alia, set up
safety standards for the exploration and exploitation of the sea-bed resources,
propose development plans and make its own budget, providing for its own
administrative and other expenses, settle disputes between Member states, provide
technical assistance to the developing countries so that they may participate in
the actual exploration and exploitation of the resources of the sea-bed,
apportion revenues accruing from fees, royalties or grants and tal~e appropriate
measures to protect the developtng countries against the fluctuation of world
prices of primary products.

132. It was suggested that the international machinery should have the right to
grant or refuse a licence depending on the extent to which the application
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corforms to the criteria laid down. But, it should also be in a position of
bargaining to ensure that the ~ax1mum possible is obtained by way of royalties
for channelling to the developing countries. 'ihe attractiveness of a bid must
be evaluated to a great extent in the light of what the operator is willing to
pass on to the institution as royalty.

133. It was also stated that the possibility of operation& by an international
agancy carrying out itself marine mineral development should bp. kept in mind as
a future possibility. The advantages of operations by an international
organization ~~re ecphasizej.

134. en the other hand, a vie', was expressed that the concept of an internation~l

agency empowered to exrlore~ exploit, r~;ine aDd ~arket sea-bed resources itself
or through sub-contractors wourd be harmful to the interests of developed and
developing countries alike. To support this orinion it w~s stated that such
an operatinr- organization would, among other things: (a) require a large initial
captta'l i zat.ton ; (b) meet, and even generate, conflicts in the mar'ke'tIng of its
niner~l products, since it would act as a producer and an exporter only and ~ence

!~ight influence prices under the pressure of the international community to
return a rrofit, \lith unfavourable consequences for either world consumers in
the higher costs the~· would have to bear or for land producers in loss of markets;
(c) present problems regarding th8 distribution of profits to investors vis-a-vis
the international ccn~unity; (d) present problems "ith respect to the use of
patents and industrial or trade secrets; (e) force the ~nternational ccmmunity
into taking huge risks instead of all0\01ing the risks to be taken by others and
benefiting from success where it is achieved; (f) essentially deny to
developing countries the benefits of service and supply industries surrounding
tte mining and refining activity, the technologic spil10ver, social benefits
ccming from developing skills and knowledge, as well as manufacturing industries,
while delaying at the same time their participation in sea-bed exploratior..

135. The view was expressed that consideration would have to be given to the
question of the participation of the international community in the administration
of this area and its resources. Attention was also called to the need for all
States, coastal and landlocked, to participate in the benefits to be derived from
the exploration and exploitation of these resources, taking into account the
special interests and needs of the develuping countries.

136. A view was expressed that an int~rnational regime of which the international
machinery will be a part should provide, inter alia, the essential working
guidelines for its operation. 'These might include provisions regarding:

s~iceria establishing the eligibility and capability of the claimant
to exploit sea-bed resources beyond r.ational j~risdiction and criteria
governing minimum performance requirements;

,

.,
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(
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( iii)

criteria covering sucb matters as the types of resources to be exploited
under a title, the size ef the claim, the duration and termination Jf the
title, the accorrmodation of multiple ~ses of the sea-bed and the water
column, and the relation between exploration and exploitation rights;

procedures to verify compliance with the established operational
standards;
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(v) the equ i t.uoLe a ppLi ca t i -n f benefits arjJ the c hanne Ll.i n.; '1' r cyaI t Les :

(v i i ) I nt.er-nat i na I \',mtrl ,'1' the ac t i vi t i es a n.l the effects of v i c La t i ona ,
i nc Lu.i i n.: cunceLLa t Lin ,1' t.i tIe :

(ix) c I'f'ec'ti v- pr.«:e iure s fCT set.t.Len.ent. of' d i s pu t.e s :

(x) rules ~'~verning the liability f~r lamages arising fr~lli exploitation cl'
sec -be.t res urves bey n.I nat.i onaI .jur i s.Li c t i on ;

(xi) the pres erva t i on ,-'f the f'r-eed om )1' scientific r-esear-ch;

(x i i ) ch,tive par-t i c i.pat.Lon :,f Jevelcping count.r i es .

137. The v i ew wus expressed that the regime should ensure:

(i) a ratiJnally plannp.J exploitation of sea-bed resources influencing, by way
of its Ldcens Lng pr ,)gran,r.le, the over-all volume :if production so as t-J
maintain stability of prices and market conditions for land and sea
pr'Jucers alike~

; ,
( .. ),11 an equitable distribution of income accvrding to the principle of

max imum benefi t to mank Lnd ;

.on

lID

.ed
the

..

(iii) a fair return to investors and adequate remuneration to cmcerns engaged
in vari~us operations:

(iv) the allocation of a cert in percentage of income t:) the United Nations
in order to increase its resources and enable it to expand its technical
assistance activities.

138. The objectives of the internation&l regime and international machinery are
to serve mankind as a whole: a view was expressed that it should therefore,
inter alia, meet the f'ol.Lowi.ng criteria:

(i) prcmote sea-beJ exploration and development beyond the limits of national
jurisdicti,:m;

(ii) provide protection for the integrity of investments as well as an
opportunity for a reasonable return on risk investments;

(iii) provide for the payment of royalty on pr-oduct i.on , thus aLl.owi.ng the
international cOffi!l1unity to share in the benefits;

(iv) help the develcping c~untries acquire the capabilities that will
enable them to partii.c tpa'be directly in sea-bed development;

(v) be accepted by the nations of the world.
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1 ')~'. '111e view was exj-r-esued that a flexible concer-t of international machinery
vouLd be 0. reaLi ut.Lc approach at t.hto stage; and it was f'ur-ther sugges t.ed that
u simplE and eff cct ive uach lner'y could be des Igncd to serve anticipated needs
and (,1'1'c1' the hest poss fb i Ll.t.y for the deve'l.oj-ment. of revenue for international
rurroses. :\ l,'01'e sophisticated mach lnerv may need to be es t.al.Lt shed later in
the li1',:11"1. ,'f sur-scqucnt dcvel oj-ment.s , But the need 1'01' the eat.ahl t sbmerrt of
e:rfcctivc uaclrinet-y at 0.11 ea 1"1:,-' date vas emphasized.

140. '!he v i ew was exj-rcssc.t t.ha t at t.he outset the organt za t I on woul.d be able to
do no mor-o than act as a rer:istry of activities and at the very most as a
licensinc ar-ency , Other dul ertat.Lons voiced the feeling t.ha t the international
mach lnerx ut the l'ec:inr.inc: coul.d have the expertise and technical competence to
undertake activities other than those undertaken under the reGistry system. Eut
even if the new authority in the beginning mic:ht lack the expertise, the
equdpnerrt ar.d tile financial back i.ng to conduct its own exploration and
exrloitation of the sea-bed, this would be no argument against r;iving it the
!'o\Jers needed to discharge ot.ner functions. It was therefore suggested that the
internat LonaL machtnerv should be constituted so as to be able to undertake the
IllOst diverse tasks, including functions with reGard to adoption and implementat.ion
of appr'opr-Lat.e standards and ot.her regulatory matters. Therefore, in this view,
the instruments constitutinr; the nev international machinery should establish it
in such a 'la;.' as to be legally, organizationally and technically equtpped to
perform its function as trustee or admdrrlst.rator of the common heritage of
mankind.

141. It was suc;r;ested that the question of international machinery needs to be
considered silllultaneously with, and in the light of, the legal regime which
\dll have to be elaborated to govern activities on the sea-bed beyond national
jurisdiction. It was sugr,ested tbat the type of machinery will be closely
related to the provisions of the regime agreed upon. A view was furthermore
expressed that the nature of the reeime or machinery to arply in the area may
be affected by the eventual determination of the limits of the area beyond national
jurisdiction and that final decision on the exact scope and functions of the
machinery may have to wait until a solution to the problem of an international
regime governing the development of marine nlineral resources in the interests of
mankind is in sight. It was further suggested that existing uncertainty as to
where a boundary of the area should be drawn might be a serious obstacle to the
solution of the question of the setting up of international machinery. Discussion,
as distinct frOTIl decision, on the question of machinery should however not be
held up until these complex problems are settled.

On the other hand, the view was expressed that the discussion of the limits
of the area is unnecessary, irrelevant, not covered by the mandate of the General
Assembly and would be a serious obstacle to progress. In this context, it was
also pointed out that references to this problem would be likely to delay the work
of this Sub-Cormnittee.

142. It was pointed out that even th~ implementation of the very modest functions
attached to the concept of a registry of claims would require some sort of
international machinery.

It was also mentioned that the concept of the sea-bed and ocean floor as a
common heritage of ~ankind is in fact compatible with various forms of machinery
and is not nece:'3arily ~o be identified with Ghe exercise of rights by an

-74-

,

I

int
avc
ent
are
it

wou
of
acc
cha

143
and
it.
the
and
are
tha'

144
pro]
Lns:
rivl

145
mac]
or ~

to 11

or i
dd sc
mor-e
hole

146/
prod
mtns

swee
devs
to I
prob
orig
disc

147.
Stat
but
howe
or b
sove



1

.,

,

I

i nt.er-natIonaI body on.ly , International r.aclu ner-y \oJi11 be required, but one should
avoid the degree of complexity wh i ch '.vculd, on the one hand , consume nlnosf
ent i rely the part of th~ proe ccds frd~: the pr-c.tuc t.Lon of sou-bed r-cs ources which
are destined f Jr the \wrid ccnrnuni ty a c '1 wh. 'le nnd , .in the' ,)tller hr.r.d , t:,il~ht r nke
it t r-rcspons Ivc to the asp i rat Lcns ,)1' Stc:t,':;.

It 'vas furthermore sugges t.ed that regional mechanisms be established wl.,..ch
would have t.o take into account the various r:eographic and economic characteristics
of different areas, or that the international machtnerv voul.d have to take due
account in its practical work of the different ~eo[';raphic and economic
characteristics of each area.

143. It was suggested that an international machinery must command the support
and confidence of the Governments of all the nations of the world which create
it. Equally, the regime must instil confidence in the minds of operators - be
they public or private - that titles granted or registered are effective and can,
and will, be supported, and that decisions (both administrative and operational)
are given justly, impartially and with proper expedition. It was also suggested
that the international machinery should ensure rights for the operators.

144. A suggestion was also made that, in order to ensure the viability of the
proposed international machinery within a legal regime, it will be necessary to
insulate as far as possible the sea-bed and the ocean floor from all power
rivalries.

145. In order to avoid extensive claims, it Has suggested that international
machinery for the sea-bed could perhars devise a system of quotas of registration
or a predetermined ceiling on the number of registrations each State is entitled
to make.

It was, however, also suggested that instead of limiting the number of claims
or the total acreage to be held by an organization or a nation - which would
discourage exploitation - provisions should discourage a producer from holding
more ground than he needs and require him to achieve production if he wants to
hold his claims after a reasonable period.

146. It ,vas also stressed that the international machinery should ensure that
production of sea-bed minerals should not unduly affect the price level of
minerals obtained on dry land.

Another opinion held that the effects of machinery which would introduce
sweeping international controls would run counter to the interests of both the
developing and the developed countries. Instead of controlling production so as
to protect the markets of land producers, ways should be sought to solve the
problems of fluctuating prices and demands regardless of 'where the minerals
originate, i.e., in the context of world mineral production and trade - instead of
discouraging sea-bed exploitation through additional strictures.

147. It was suggested that preferential rights should be granted to the coastal
State with regard to mineral deposits ly'ing within a zone beyond its jurisdiction
but adjacent to it. The granting of preferential rights of that kind should
however in no way prejudice the delimitation of the area of national jurisdiction
or be used to reduce the area of the sea-bed where the coastal State exercises
sovereign rights.
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148. 'lhe v i ew vas expres scd that supcrv l sorv procedures shou.Ld a l Lov for the
par-t.i c Lpat Lon of the coast.aI .stat.c in the ea se or activities in areas adjacent to
the limits of nat.tonal ,jurisdiction.

In t.h i s cont.ext., it was a Lso said that the coastal ~,tate should be recormt zed
as havfng sl'el'ial ri!~hts "'itl1in a zone lyinG beyond its national jurisdiction but
ad.iacerrt to it. Id t h i-espect to t he supervision and regulat.ion of activities
'''i thin this zone, in view of the adverse effect that such activities might. have
on the ccastal E'nvironaent.

Ilj.:'. ThE' rossibility of re!~istration of c Lnims by intel'[',overnmental agencies
referred to in tne Secretury-l~encl'nl's rej-oi-t. was felt esrecially important for
developing countries, whLch could t.hrough such a procedure pool their resources
in legional venturE's.

150. It vas suggest.ed that urrti I the establishment of international machinery,
adequate guarantees should be ap:reed upon to ensure that no exclusive rights be
acquired and that the exploration and exploitation of the sea-bed resources
beyond national jurisdiction be carried out in the interest of .nankt.nd , takinr: into
account the special needs and interests of developinc; countries. In this rer,ard,
it ",as arGued that the promotion of exploitation Hithout proper (':uarantees would
not necessarily I{ork in favour of developinc countries. It is true, of course,
that only a fm" countries no", possess the financial and technolo(':ic carability to
vork in this environment. A v i ew Has expressed, however-, that if those ,villing to
undertake sea-bed exploration and exploitation Here inhibited, no inccme wou.Ld
accrue to thE' international cClllmunity, ana. the technoloGical carability that. could
eventually re shared by all of the countries of the world \lould not be developed.

In any event. there should not be interference with scientific investigation
and the development of t.echno'Logy carri ed out for the benef'Lt of all mankind.

151. It was suggested that any future resulation should include an obligation on
the part of the operator to provide the most detailed possible scientific and
technical information; in that connexion the rrecedents established in article XI
of 'the Cuter Srace 'I'r'eaty and article III of the Antarctica Treaty were
recalled.

152. Cne function of an international machinery should be to ensure that the
proceeds derived from activities with respect to the sea-bed shall be applied in
an equitable manner. taking into account the paramount; need to accelerate thereby
as far as possible the economic Growth of the developin['; countries.

153. A broad range of methods of channelling benefits in the interest of the
international communitJr should be considered, e.g., this task could be entrusted
either to the future international machinery itself, to some United Nations organ,
or carried out through a method of direct channelling of benefits to States.

154. In this connexion, consideration rnight be given to channelling the proceeds
to developing countries as project assistance through existing international or
regional agencies whicl1 already have developed expertise in the field of project
evaluation, implementation and supervision. It was stressed, however, that since
the benefits should accrue to developing countries as a consequence of the concept
of the common heritage of mankind, they should not be considered as a form of
economic assistance.
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155. It was surGested that this Sub-Committee should identify as one of the main
tasks of its next sessic!1 that of devisinr; a code rer:ardinG conditions of title
arranc;ements (area, per-fed of tenure, royalties, etc.) and a system of ope ratLng
and surervisory proccdures. National experience shm{s that the developnent of
such a code \{ill be an arduous and time-consuminr, task.

150. It was also su~gested that the Sub-Committee examine further the criteria
and mechanisms coverinG the obliGations of the operator toward the international
community and especially the sharing by the international ccmmunttv of benefits
derived from exp.LoratIon and exploitation. It was further su~r;ested that the
Sub-Committee devote more study to criteria and machinery coverinr; the
distribution of benefits t taking into account the ur~ent needs and interests of the
developing countries.

157. The opinion was also expressed that r'ef'er-ence might usefully be made to
already existing conventions coverinr: subjects related to exploitation of the
sea-bed (prevention and limitation of pollution, protection of installations and
worker-s ) and t c vas sugges't.ed that the Secretariat of the United Nations, at scme
stage of the C~nmitteels work, should extract relevant mate~ial frem those texts,
whf.ch , if they were adapted or amended, might in seme cases make new international
instruments unnecessary. It was also suggested that the Sub-Committee at its
next session should formulate criteria with regard to international recognition
of any exclusive rights concerning the use of sea-bed resources.

158. At the end of the discussion of this itenl, the follrn"ing observations were
made:

(a) The report of the Secretary-General in so far as it gave an analysis of
the various forms of international machinery \"as ccmmended as an excellent
study. Most delegations stressed that they could offer only preliminary views.
It was suggested that this analysis be follrn"ed ur in order to render the report
more complete.

(b) On the lnatter of international machinery, one point of view was that it
should be established as part of an international reg~ne. Another point of view
contended that an international regime did not necessarily imply machinery and
that pending further study, a decision Has premature.

(c) It was stressed that any international machinery - vhich wLLl, have to
be acceptable to the wor-Ld community as a who.le and should be set up after
thorough and comprehensive study - should strengthen international co-operation
and not give rise to a heavy international bureaucracy ",hich would offset the
expected advantages.

(d) It was emphasized that any international machinery whLch may be
devised should be assessed fre-m the viewpoint of efficiency, impartiality and
equity.

(e) Amongst the three systems listed in the Secretary-GeneralIs report, the
concept of an operational agency was considered in a separate context. Some
delegations felt strongly that this system was not feasible practically; others
insisted that it deserved careful consideration and should be studied and
discussed in depth at a later stage.
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(f) Gne vie'.... was that the two other alternatives, registry and licensing
systems, were to be considered as elements within a broad range of possibilities,
the latter bei nrt a more refined version of the former. A registry system '.... ith
additional functions would closely resemble in character and operation a
licensinr, systcl!l. Other deIer;ations maintained that. there was an essential
difference between a re~istry system and a licensing authority.

(G) The reGistry vas advocated by some delegations as an acceptable
svat.em on the understanding that it ,....ould be complemented by internationally
established criteria to be adhered to, and adequate procedures to verify
compliance ' .... i th such criteria.

(h) Other delegations felt that a registry system would lack the necessary
authority to protect the interest.s of mankind as a whole. According to their
view, even a licensing system would only be adequate if it were endm.,ed with the
pm.,ers to regulate, supervise and control all activities relating to the
exploration and exploitation of the resources of this area.

(i) Several econ~~ic and technical requir~lents, criteria and procedures
which '....ould hav~ to be covered by any international machinery were put furward.
In this context several proposals regarding the future work of this Sub-Committee
were advanced.

(j) It was felt that the study of the question of international machinery
should progress simultaneously with the consideration of other related problems.

(k ) Reference ' ....as made to the importance of the problem of defining the
limits of this area, a problem vhf.ch will have to be consddere.. in the appropriate
forum.

(1) It was suggested - t.hou.th contrary views were expressed - that final
decision on the question of establishing international machinery ,[ould have to
,.,rait until it is possible to view a solution to such problems.

(m) A flexible concept of the international machinery was suggested: a
system which could be adapted to futllre needs as they arise.
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ANNE'X I

ALLCCATION OF SUBJECT;", ;\ND FUNCTIONS COV.c;f\ED BY RESOLUTIONS 2467 A,
B, C A~D D (XXIII) AND 2414 (XXIII)

There is no order of priority nor anY1uestion of interpretation implied or
contemplated in the proposed allocation.

MAIN COMMI'IT.I!;E

(i) (a) Operative paragraph 2 (c) of resolution 2467 A (XXIII) - To
review the studies carried out in the field of exploratio~ and
research in this area and aimed at intensifying international
co-operation and stimulating the exchange and the widest
possible dissemination of scientific knowledge on the subject.

(b) Consideration of the report submitted by the Secretary-General
pursuant to resolution 2467 D (XXIII) regarding the International
Decade of Ocean Exploration.

(ii) (a) Operative paragraph 2 (d) of resolution 2467 A (XXIII) - To
examine proposed measures of co-operation to be adopted by the
international community in order to prevent the marine
po.' ution which may result from the exp.Ioratdon and exploitation
of ~he resources of this area.

(b) Consideration of the report subm~tted by the Secretary-General
pursuant to resolution 2467 B (XXIII) regardiLg marine pollution.

(iii) G~erative paragraph ~ of resolution 2467 A (XXIII) - To study
further, within the context of the title of the item, and taking
into account the studies and international negotiations being
unlertaken in the field of disarmament, the reservation
exclusively for peaceful purposes of the sea~bed and the ocean
floor without prejudice to the limits which may be agreed upon
in this respect.

(iv) Political implications of operative paragraphs 2 (a) and 2 (b)
of resolution ~467 A (XXIII) and of all other questions mentioned
in the terms of reference of the Committee as contained in
resolution 2467 }\ (XXIII).

(v) Consideration of the report su~mitted by the Secretary-General
pursuant to resolution 2467 C (XXIII) regarding international
machinery.

(vi) To consider the reports of the two Sub-Committees.
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(vii)

(viii)

To make recommendations to the General Assembly on the questions
mentioned in paragraphs 2 and 3 of resolution 2467 A (XXIII) as
required by operative paragraph 4 (b) of resolution 2467 A (XXIII).

To adopt its report for submission to the General Assembly as
required by operative paragraph 4 (c) of resolution 24G7 A (XXIII).

,

LEGAL SUB-C OlviMI'ITEE

Operative paragraph 2 (a) of resolution 2467 A (XXIII) - To study
the elaboration of legal principles and norms which would promote
international co-operation in the exploratioll and use of the
sea-bed and the ocean floor, and subsoil thereof, beyond the
limits of national jurisdiction and ensure the exploitation of
their resources for the benefit of mankind, having regard to the
economic and other requirements which such a regime should
satisfy in order to meet the interests of humanity as a whole.

(ii) Legal implications of -

(a) all other questions mentioned in the terms of reference of
the Committee as contained in resolution 2467 A (XXIII); ar.d

I·

1.

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXIII) and 2414 (XXIII).

ECONOMIC AND TECHNIL;AL sllp.-r,nl\1jvlI'ITEE

(L) Economic and technlC"R1. requirements which such a regime as is
referred to in operative paragraph 2 (a) of resolution 2467 A (XXIII)
should satisfy in order to meet the interests of humanity as a
whole.

(ii)

(iii)

Operative paragraph 2 (b) of resolution 2467 A (XXIII) - To study
the ways and means of promoting the exploitation and use of the
resources of this area, and of international co-operation to the
end, taking into account the foreseeable development of technology
and the economic implications of such exploitation and bearing
in mind the fact that such exploitation should benefit mankind
as a whole.

Economic and technical implications of -

(a) all other questions mentioned in the terms of reference of
the Committee as contai~ed in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXIII) and 2414 (XXIII).

II.

Each Sub-Committee is also required to prepare and adopt its report,
containing its recommendations, for submission to the jv~in COIT@ittee.
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ANNEX II

STUDY ON THE \;UESTION OF EST/l.BLISHIr\G IN DUE TIME APPROPRIATE
INTERNATIONAL !~\CHINEF.Y FOR THE PROMOTION OF THE EXPLORATION
AND EXPLOITATION OF THE RESCU[CES OF THE SEA-BED AND THE CCEAN
FLOOr. BEYOND THE LHlITS OF NATIONAL JURISDICTION, AND THE USE
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1NlRODUe'I' ION

1. The present report has been prepared pursuant to General Assembly
resolution 2467 C (XXIII), in which, having referred to the estabJishment of the
Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the
Limits of Natio~al Jurisdiction, the General Assembly requested the
Secretary-General:

"to undertake a study on the question of establishing in due time
appropriate international machinery for the promotIcn of the
exploration and exploitation of the resources of this area -=md the
use of these resources in the interests of mankind, irrespt:. ,"\ 've c f'
the geographical location of States, and taking into speciaJ.
consideration the ~nterests and needs of the developing countries,
and to submit a report thereon to the C01llI!1ittee on the Peaceful Uses
of the Sea-Bed and the Ocean Floor beyond the Limits of National
Jurisdiction for consideration during one of its sessions in 1969".

In operative paragraph 2 of r'eaol.ut.L,: 2467 C (XXIII) the General Assembly called
upon the Committee to submit a report ~n this question to the General Assembly at
its twenty-fourth session.

1. Freliminary considerations

2. In order to explain the nature and scope of the scudy , some of the over-all
assumptions upon which it has been based are indicated below. It has been
assumed, first, that Member States will wish to give due weight to the principle
that the resources of the sea-bed and ocean floor should be developed so as to
serve the interests of mankind, taking into special consideration the interests
and needs of the developing countries, and, too, that apl 'opriate regard should be
paid to questions of economic and technical efficiency. ~v mtiY be emphasized
that the study does not, however, attempt to state wh~ch particular means should
be adopted in the common interest, or to enter into detailed economic and
technical questions. The study is primarily a~alytical and explanatory in nature
in that it seeks to set out the :rmge of functions which international machinery
CQuld perform, and the issues which would have to be considered if the
international community decided in due course to establish sume form of
international machinery. The study is not concerned therefore to argue the merits
and demerits of particular proposals, but to show how those proposals might
operate and what they would enta"tl.

3. Secondly it has been assumed, as is implied in various General Assembly
resolutions, that an area for the sea-bed and ocean floor does exist beyond the
limits of national jurisdiction.!/ This assumption does not appear to have been
questioned by any of the representatives who have 8~dressed United Nations bodies

11 The existence of such an area was expressly recognized by the Ad Hoc
Committee; see Report of the Ad Hoc Committee to Study the Peaceful Uses of
the Sea-Bed Bnd the Ocean Floor beyond the Limits of National Jurisdiction.
Official Records of the General Assembly. Twenty-third Session, agenda
item 26, document A/7230, para. 86.
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Lieo.linc; ',itll the sut-ject of the development of the resources of the sea-bed and
ocean floor. 'The study does not, hovever , examine the question of where the exact
boundary line is between the areas within and without national jurisdiction, or
vhe.re that line should be drawn.

4. -vs reGards t.he nature of the resources in question, it has been assumed that
these wi Ll, be r.linero.ls of basically two classes , either petroleum (oil or natural
Gas) or so-called hard minerals, in particular submarine phosphorite or manganese
ncdules and crusts, situated either as surficial deposits or as deposits within
bedrock in,~eas beyond national jurisdiction. ~ The methods of exploitation would
presumably be either drilling, in the ca8e of petroleum, or various dredging or
other systems, in the case of hard minerals. 2J Hhatever its nature, it will be
necessa~r that any international machinery should take into accou.~ the various
phases of mineral resources deve'l.cprnerrt , There are broadly four such phases:

(a) the establishment and diffusion of basic data, in especial geological
nato., on the basis of which mineralization areas ca.n be outlined;

(b) the exploration of mineralizatio~l areas, cesigned to locate mineral
concentrations or deposits of one or more minerals;

(c) the evaluation of any particular mineral concentration or deposit
i'ound~ and feasibility studies relating to the exploitability; J:../ and

(d) the exploitation of any particular mineral concentration or deposit.

lE describing the various functj~ns which international machinery ~ight undertake
the study does not, however, endeavour to relate, except in gr eral terms or by
necessary implication of the nature of the function, each of -.10S0 functions to
the different phases.

5. It may be pointed out that the contents of the study must also reflect the
fact that a given area of the sea or sea-bed 21may s~multaneously be used, or be
sought to be used, for more than one purpose. Thus it is ,'vident that conflicts
of interest may arise if different resources are sought to be exploited in the
same vertical segment between the ocean floor and ocean surface; if, for example,

,

r
1

"

~/

~/

2/

For further geologi.cal infor.nation, see "Resources of the sea: part one;
mineral resources of the sea beyond the continental shelf. Report of the
Secretary-General: Addendum (E/4449/Add.l), p. 5.
Ibid., pp. 56, ff.

In the case of certain minerals (notably oil and gas), phases (b) and (c)
are combined.

~ere and elsewhere in the study reference is made in a simplified fo~m to
the area of the sea-bed and ocean floor' beyond the limits of nat.a.» al,
jurisdiction, or to the resources of that area. This is done, in
accordance with the practice followed in previous studies, solely to make
the study easier to read and to save space. \'ihere reference is made to
areas within national jurisdiction this is stated in the text.
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mineral deposits and submarine cables lie in the same area, with a shipping lane
or fishing ground above them. "ihilst the present study is concerned primarily with
machinery relating to the development of mineral deposits, comment has been made,
where appropriate, regarding the need t~1at the interests of different users should
be borne in mind. It may be noted in this connp.xiv~1 that any decision regarding
possible international machinery will need to take account of the fact that
certain functions relatinr, to uses of the sea and its mineral resources are now
being carried out by existing bodies. Such functions include, in particular, the
exchange and dissemination of scientific information, §/ and the prevention and
reGulation of marine pollution.

6. In concluding this introductory section, it may be pointed out that t11e
preparation of the study has presented a number of difficulties. The relevant
principles of international law do not provide detailed guidance and regulation as
regards the exploration and exploitation of the mineral resources of the area of
the sea-bed and ocean fluor beyond th3 limits of national jurisdiction, nor has
the preeise legal status of that area been decided or its exact boundaries set.
"Ihile the main types and functions of international machinery can be illustrated,
it is possible to devise a widc~ range of solutions, involving elements and
combinations of each. Furthermore, the means used to effect any possible change
have not yet been decided upon. The eventual out::ome might thus be influenced
by whether the r(~ulation of the development of marine mineral deposits is
considered as a c.ngle issue or is treated together with other questions relating
to the sea and its resources; and by whe~her the matter is considered by an
international conference of plenipotentiaries or is placed before various expert
bodies as a series of particular problems. In these circumstances, therefore,
there are limitations on the conclusive nature of any study which can be produced.
The present study is accordingly designed, not as an exhaustive statement of the
matters involved, but as a document to assist Xember States in their deliberations
by setting out before them the various alternatives and the major issues which
will need to be considered, if the international community decides to establish
some form of international machinery to regulate the exploration and exploitation
of the resources of the sea-bed and ocean floor.

2. Other documentalli£

7. It may be noted that a number of documents previously prepared by the
Secretariat relate to aspects of the matters considered in the present report.
These documents include, in particular, the following: "Survey of eXisting
international agreements concerning the sea-bed and the ocean floor, and the
subsoil thereof, underlying the high seas beyond the limits of present national
jurisdiction" (A/AC .135/10/Rev.1); "Survey of national legislatj.on concerning
the sea-bed and the ocean floor, and the subsoil thereof, underlying the hiGh
seas beyond the limits of present national jurisdiction" (A/AC.135/11 and Add.l);
"Summary of views of Member States" (A/AC.135/12); and "Legal aspects of the
question of the reservation exclusively for peacef'c". purposes 0:;:' the sea-bed
and the ocean floor, ffild the subsoil thereof, under~ying the high seas beyond the
limits of present national jurisdiction, and the use of their resources in the
interests of mankind" (A/AC.135/19 and Add. 1 and 2). In audition, the
Economic and Technical Sub-Committee during its meetings from 11 to 27 March 1969,

§/ See section 11, paras. 33-38, below.
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requested the Secretariat to prepare "a study which would include a review of
the measures taken by various Governments with regard to the development of their
continental shelf mineral resources, in particular oil and gas, and the
denominators which are common to these measures". 1/

1/ See r-epor-t of the Economtc and 'l'echnical Sub-Committee, part three of the
present report.., para. ?9.
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1. AIX1I 'l'1l',j( ,)}o' 1W~;l;U:'l'lUl\; :'4t-,'{ c (\.\111 "1:1'1 vi: .... ~; i':'.lj{':·;~;:,J.I' :,y

t,i::li\Jo'~3I',i\i'l':\'n V1·::"'; l).f ;,£::,J;I' \ : ;':':\n'~;

!\. Discussion in the ~iE"nf'ral ,h,l':emLly at the t""t:>nty=third sessior.

8. By its resolution ;'4(,'1' C (\.\111). adopted a t the li,,>,'nd p.Ler.ary Jneetin~~ on
21 I'ecembei- 19b~ Ly a roll-call vote of t~') to 9. w.l th ,'L., absr ent.t ons , :'/ t:.L'

General Assembly, referrinl': to i t.s c onsl der-at.Lon of t.he i tern; rvaf'f'Lrm l nr: that
exploration and exploitation of the resources 01' the area and its subsoil Ghoul d
be carried out for the benefit 01' mankind as a who.l e , taking Into spec LaI
consideration the interests and needs of the developing countries; recall1nt' t.hat
international co-operation in this field is of paramount importance; and bcarir.c
in mind its resolution ~)lH''( J. (XXIII) establishing the :"';tandint~ Ccmmf t.tee and the
.randat.e entrusted to I t ; r-eque st.ed the Secretary-General to undertake the prt'st:'nt
study. The Commtttee WRI': r-eques ted to submit a report on the quest.I on t.o t.he
f\:,;sembly at its tMenty-fourth session.

The vot.Lnn in the Gt'neraJ. :~ssembly was as follows:

In faveur: ,\fghanistan, j\lGeria, l\.rc:entina, Austria, Darbadcs. Bolivia,
fra::-.11. l-urrna , lsurundt , Camer-oon , Ce-rrtral. At'rLcar. l\epublic.
:~eyJon~ c'lJad, Chile. Co.Lcmb ia , Congo (r:ernocratic !\erublic or),
c'osta Eica, Cyprus, I'ahcmey , Denmark. Dominican BeV"Jblie •
.El Salvador, Equatorial C;uinea, Lt.h lopfa , Finland, Gabon, .lhana ,
Greece, Guatemala, Guyana, Haiti, Hondur-a s , I:.-eland, India,
Indonesia, Iran, Ivory Coast, -Jamal ca, .Iupan , Kenya, Kuwat t ,
Laos, Lebanon, Le sot.ho , Li ber- ....a j j':alaysia, fo'aldive Islands.
Mali, Malta, ~~auritania, l,la u r i t i us , jV:exieo, j':O:r0220, Nepal,
Netherlands, Niger, Nigerit='., Ncrvay , Pakistan, fa nama , Fa.raguay ,
Peru, Philippines, Rwanda , ~~Rudi Arab l a , ~~enE'gal. :;ierra Leone ,
~~incapore. ~30rnalia, Southern Yemen, Spain, ~;"d .: IIru-d , :.1'..L";'·':,

'Thailand. 'I'ogo , Trinidad sed Tobago, Tunisia, Turkey. Uganda,
United lIepublic of 'I'anzarrl n , Uruguay, Venezuela, Yemen.
Yugoslavia, ~ambia.

Against: FUle:aria, Byelorussian Soviet Socialist Repub.l t c , CzechosLovak l a ,
Hungary, ;·'on(':olia, I'o.Land , Romarrl a , Ukrainian Soviet :~ocialist

Republic. Union of ~~oviet ScC'ialist Republics.

AlJstaininr:: Australia, Belgium, Cambodia, Canada, China, Congo (Brazzaville),
Cuba, France, Guinea, Ireland, Israel, Italy, Jordan, Luxembourg,
MadaGascar, Malawi, New Zealand, J'or-t.uga.l , ~~outh At'rIca , Sudan.
Syria, United Ar-ab Republic, United Kingdom ('\1' Great i3ri tain and
Northern Ireland, United States of Amer-Lca , Upper Volta.

(Subsequently, the delegat.Lon of Ireland informed t' -, Gecretariat t.ha t it rind
intended to vote in fav0ur. )



). The draft resolution (A/C.l/L.441) had been introduced in the First Corr.mittee
un 11 November following cunsultations amung the develuping countries. It was
ultimately sponsored by thirty-nine countries )/ and was adopted in the First
I..~ummittee by a roll-call vote of 77 tu 9, Hith 18 abstentions.

10. frior to the introduction of the draft ~esulution, the substance of the
proposal had been included in amendments submitted by KUHait and Venezuela
(r~ic.1../L.426), subsequently revised (AjC.l/L.426/Rev.l) and with the added
sponsorship of Saudi Arabia (A/(~ .1/ L.426/Add.l) and Niger (A/C .1/L.426jRev.l/Add.l),
to the draft resolution (A/C.ljL.425 and Rev.l) providine for the establishment of
the standing co~ittee. In their revised form (applying to the first revision of
that draft resolution) the amendments would, inter alia, have provided that the
standing committee "examine the adv' sability of establishing in due time an
appropriate international machinery for the exploration and exploitation of the
reSI)UrCeS of this ar~a, in accordance ,.;1 th the principles .!)!entioned i::1. the prevf.oue
tHO sub-paragraphs ,Lo£' draft resolution A/C.l/L.425/Rev.1/ and the use of these
resources in the interests of mankind, and especially those of developing countries,
and the land-locked courrtr-tes", A sub-amendment by Cyprus (A/C.l/L.438) proposed
a re,wrdine; of the last phrase, beginning "and especially those of developing
countries ••• II to read "including the land-locked countries and ,.;1th special
consideration to the needs and interests of the developing countries", so as to
make it clear that the land-locked countries should have equal considerat~onbut
that special consideration should be given to the developing countries. In their
original form, the amendments would have had the standing ccmmittee I!examine the
establishment of international machinery" rather than "examine the advisability
of establishing in due time an appropriate .i.nternational machinery". 'rhe
amendments were first revised, and then withdrawn in favour of draft resolution
AIC.l/L.44l, after appeals had been made to the sponsors not to jeopardize the
large area of agreement that hai been reached following months of consultation
among the different groups in the Assembly on the establishment and terms of
reference of the proposed standing committee.

11. During the general debate in the First Committee and in the discussions
relating to the adoption of resolution 2467 (XXIII) it was held that there should
be some lIinternational regimell or "internationally agreed arrangements" to apply
to the activities of States in the area (which it was agreed in principle did exist)
that lay beyond the limits of national ,jurisdiction. The term "Lrrt.er'natiLona.L
regimell, as was pointed out, however, was used in various different senses, some
delegations appearing to mean mp-rely the elaboration of a body of principles or
norms which States should adhere to in the area, whereas to other delegations the
phrase implied the idea of an international institution, imbued with some
regulatory authority over the activities of States in that area. It was also held

The countries sponsoring the draft resolution in the First Committee
(A/C.l/L.44J and Add.1-5) were the follow~ng: Barbados, BraZil, Cameroon,
Congo (Democratic Republic of), Costa Rica, CyPrus, Dahomey, Ecuador,
Ethiopia, Shana, Guatemala, Guyana, Honduras, Indonesia, Ivory Coast, Jamaica,
Kenya, Kuwait, Lebanon, Libya, Malaysia, Mauritania, Mauritius, Nicaragua,
Eiger, Peru, Philippines, Rwanda, Saudi Arabia, Somalia, Southern Yemen,
Thailand, Trinidad and Tobago, Tunisia, United Republic of Tanzania, Uruguay,
Venezuela, Yemen and Yugoslavia.
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that there \{as neeQ for developing, after due consideration, international
principles and norms to apply to the area but wide differences of view were
expressed regardinG the possible creation of international machinery to regulate
activities in the area.

12. Among the considerations advanced in support of the creation of international
machinery were the following. The concept of the Ilheritage of mankind!! implied
some kind of institutionalized procedure to superVise and regulate the use of this
"common heritage". Such a procedure vas necessary to ensure that the resources of
the area were exploited for the benefit of all mankind, and particularly in the
interests of the under-developed countries. Under-develored countries, which did
not have the technological capability to exploit the resources of the area, would
be placed in ar. even more disadvantageous positior. vis-a-vis the developed
countries, which did have this capability, unless there were international
arrangements to regulate the use and distribution of these resources. The
recognition ef the existence of an area beyond national jurisdiction must be linke.
to some international machinery which would ensure or facilitate the exploitation
of that region for the benefit of mankind, and particularly for the benefit of
the developing countries, including the land-locked countries. Such machinery was
necessary for the orderly management and just distribution of the resources of the
area, and to enable all countries to play a role in the exploration and use of the
area. The question of the international legal reGime to govern the area was
closely linked to that of the international machinery to be established for using
the resources in the interests of mankind; it wouln not be enought to state
principles without providing procedures for their specification and implementation;
international machinery should be established within the framework of an
appropriate international legal rebir~2. Some delegations considered that the
estab~ishment of international control and jurisdiction was necessary or would
ultimately be necessary and it was suggested that this should be exercised through
a competent agency under the aegis of the United Nations. It was suggested that
arrangements should be created for the exploitation and administration of the area
and for the eqUitable and progressive distribution of its \\ealth. International
control was also necessary to avoid conflicts and a new era of a kind of colonial
exploitation.

13. Those opposing the creation of international machinery advanced the follOWing
considerations. Legal principles should be worked out to foster the develorment
of international co-operatio'l on an equal footing in the exploration of the area
and the exploitatiun of its resources in the interests of all peoples~ while
ensuring the legitimate rights and interests of all States and taking duly into
account the needs of the developing countries. However, the creation of any
supranational regime of common owner-shf.p, based on the concept of a "common
heritage of mankind!! was unrealistic and vould not assist international
co-operation in the area. Such proposals disregarded the existence of States vith
differing social systems and differing systems for the ownership of property.
Attemps to create international machinery based on the principle of common
ownership could~ if carried out in practice~ lead to a complete breakdown of
international co-operation or to actual control of the resources falling into the
hands of large-scale imperialistic capitalist monopolies~ even if the forms of ~t

common ownership and that international machinery outvardly seemed to be most
democratic. This would only serve to viden further the gap between the developed
and the developing countries.



1L•• :\ number or' representatives, vhtl,e not dismissinG the idea of the
,'st·tl~lishm.-nt. 01' seine form of Lrrter-nat.Lonal machinery for the exploitation of the
l'esoul','CS of the area. co.rsLdcr-ed that much further study of' the question vas
l'L~ql1ir.:.:J. nlly '-lrr.:ul,~L'!:10Jlts for the <1 rea , it \.'I1S stated. would l~ ~ effective only
i r t! ,~c,y \:i:..!'l! (t'l1l.'l';:"Jly ;.1~Teed. 'Ihc negotiations among the c;ren t l-ower-s had not
yet r2.::1~!led ;1 st~!i~e at wlu ch Joint efforts could be made to establish a new Lega.L
rcchl0 an.i a.icouat.c \.'or1el machinery. The Assembly. it was sugge s't.ed , mieht agree
Oil the pi-Lnc Ij-Le of the need to establish such an international authorit;v in the
future. Lcav l!\,: aside for the time bei.ng the details concerning power-s, mandate,
~true t ui-e anu ccupet.cncc of the proposed authority; meanwhtLe , .st.ates might promote
Lnt.ea-nat.t onn l cu-operation in the area by increasing the er'f'ec'tLveness of the
Int.eruat.Lonal, structure for managfng the oceans. \'Ihile the creation of
Lnt.ernat.Lonal uachincry for the exploration and exploitation of the resources of
the sea micht seem premature, it was stated ~ it voul.d be just as premature to
reject i t ~.r"!:Ao.!'.i. 'l'he standing committee should be free to examfne all
conce i vabLe types of reGime. The principle of an international regime for the area,
some delec:o.tiol1s cons.Lder-ed , did not i:Y.:~~facto Lmp.Ly the idea of supranationality.

15. :..;one de.legat.Lons emphasi zed that the study of the various questions relating
tu Lnt.ernut.Lona.l, co-operation in the area should proceed '''i th the broad agreement
of a.Ll. ; .embers , The studies to be undertaken by the new committee should not be
oriented t.owar-ds t.he question of international machinery. on whdch agreement did
not exist. It \[ould be premature. it was also stated, to orient studies towards
the need for creatinr; international machinery for exploitation of the resources of
the area and woul.d be tantamount to pre.iudgf.ng the studies whi ch the committee
woul.d propose. That committee should be free to establish its mm p:::-iorities.
Should any dal.egatdon Wish, it coul.d , of course, raise the question i!: tile
committee. Various delegations, while considering that the questions involved
might properly be considered in the standing committee ~ wer-e of the opinion that
that committee 1 s terms of rei'erence '''ert SUfficiently broad to encompass the
who.Le range of questions ~ LncLudd.ng t.he elaboration of an international regime,
however the term was Lrrte.rprr-t.ed , and that the committee I s mandate should be
kept flexible; in the interests of broad agreement they opposed the specific
inclusion ill the ccmmf ttee 1;3 terms of reference of a s tudy of international
machinery f'cr the exploitation of the rescurces of the area. The vf.ev was also
expressed that it vas incorrect to request the Secretary-·General to undertake
such a study s particularly in vf.ev of the conflicting vtews of States or: the matter.
It vas also stc.t.ed that it war, Lnappr'cpr-iat.e t.c request a study ·,,,ithout the full
discussion among ;;ember ~:;tates that could help the Secretary-General in preparing
such a study.

16. III proposals regardinG the legal principles whi.ch should be adopted to govern
the explor:ltion, use anJ exploitation of the area and in subsequent discussions,
some de.Legat.es instanced requirements whf.ch they maintained an international
regime or internationally agreed arranp,ements should satisfy in relation to tbe
exploitation 0; the resources of the area. These included prOVisions for: the
orderly and efficient Qevelopment of resources in a mannpr reflecting the interest
of the international community; [';uarantees for research and investments; the
appropr'Lat.e and equitable application of benefits from the area for the economic 9

social, scientific and technological progress of the developing count~iesj

dedications as practicable, of Cl. portion of the value ef the resources for
international community l'urposes; accommodation among commer-c I al, and other uses
of the Jeep sea floor and marine enVironment; adopt:i.on of appropriate safety
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measures; preservation of animal and plant life and avoidance of pollution;
liability for damages; adequate protection of the special interests of coastal
States and arrangements for their participation and/or for consultation with
them; that the new r~gime should complement but not cramp development vithin
areas of national jurisdiction - a balance should be set b~twcen common interest
and a reasonable freedom for States to reap the benefits of their natural
environment; an equitable role for all countries in the international regime to be
established; a balance to be struck between the needs of ma~~ind and the increasinG
needs of developing countries and land-locked States; avoidance of adverse effects
on vorLd market patterns and prices to the detriment of th.. ec oncmy of deveLopi n.,
countries whfch were the producers of land-based minerals. It was also suggested
that special consideration might be given to the needs of regional areas
neighbouring the areas of exploitation, and that the special problems of internal
and marsinal seas should also be considered.

17. It was held that the form of any future international machinery for the
exploitation of the resources of the area required considerable further study
but certain suggestions 'vere made in this regard. Thus the view was expressed
that such machinery might take a limited form at first and gradually be
expanded and strengthened as need and requirements dictated, and work on the
basis of a series of procedures of pragmatic and flexible application. Such
machinery might, it was ~lrther suggested, take the form of registration of
exploration and exploitation projects with some central registry, or the
reporting of such activities to the Secretary-General who could then register
them. This might be regarded as a first step towards an international regime
for the area, and, pendf.ng agreement on some form of international arrangement
might to some extent halt an occupation race. It was suggested that a system
might be bQsed on tIle concept of ownership in trust as distinct from actual
or bene~icial ownership. A number of delegations suggested some form of
international regulation or administration and the viffiv was expressed that an
international authority or agency should be established to regulate and supervise
and/or administer the exploration and exploitation of the resources of the area
and the distribution of its resources for the benefit of the developine
countries.

18. Certain more detailed arrangements were suggested. Thus it was suggested
that an international authority or agency should be created under the aegis of
the United Nations which would issue licences for exploration and exploitatio~

of the resources and that the profits from such licensing would prOVide revenue
for the United Nations; a great part COuld, it was stated, be used in a development
fund for the benefit of developing peoples and another part for a United Nations
peace fund; it was envisaged that the United Nations and the specialized agencies
could train representatives of' many countries to participate in the task. The
view was also expressed that the situation called for internationalization of
the area in the long run i111der the auspices of the United Nations and it was
envisaged that royalties should be paid to the controlling body for international
co~nunity purposes, including the economic growth of developing countries, and
thax all States should be treated equally and without discrimination in the
exploration and exploitation of the area. A llmodelll was suggested primarily, it
'vas stated, in order to stimulate a study of a possible international regime to
ensure that the resources of the area would be exploited in the interest of
humanity as a whole. According to this scheme, the United Nations would grant
concessions to States ,vhich would act as "adnrlrn.st.er-Lng airthor-fty" in respect of
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any exploitation concession they might in turn grant to enterprises; a "c;overnment
take" woul.d Le levied by the United Nations from the concessionary State for the
benefit of developing countries. Under this scheme, it was stated, allowance
could also be made for the position and legitmate interest of the nearest
coastal State; and there might have to be some provisions for certain priorities,
for instance a right of option, for privileges or for special rights or titles
ef the nearest coastal State or States.

B. Vie\IS e292~e_d in the Committee on the Peaceful Uses of the Sea-Bed;
and the Ocean Floor beyond the Limits of ~ational Jurisdic~

19. References were also made at the second session of the Committee on the
Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National
Jurisdiction, 10-28 March 1969, in the two Sub-Committees and in the Lain Committee,
to vQrious aspects of the question of possible international machinery to govern
activities in the area.

1. ViffilS expressed_in the interim report of the Economic and Technical
~Cenullittee

20. The Economic and Technical Sub-Committee, in its interim report
(A/AC.138/SC.2/6, para. 30), 10/ stated that the report of the Ad Hoc Committee's
Economic and Technical 1iorking Group had established that the conditions which
should be met by any regime of sea-bed resources management could be studied
without prejudging the subsequent legal considerations. It also stated that its
mm deliberations had been based on economic and technical reqUirements and that
tLe problems raised during the discussion of operative paragraph 2 (b) of
resolution 2467 A (XXIII) would have to be considered further in the light of the
present report of trie Secretary-General and subsequently in the dev! s:i.ng of an
international regime.

21. The following paragraphs of the Economic and Technical SUb-Committee's
interim report, among others, would appear relevant to the present study: 111

lt33. It was stressed that for the development of the resources of the ocean
floor new forms of international co-operation should not reflect present
inequalities and differences between developed and developing countries.
They should prOVide not only for equality of opportunity, but also for
equality in the actual enjoyment and eqUitable sharing of benefits derived
from exploitation of the resources of the ocean floor. A primary goal
should be to ensure maximum benefits for mankind as a whole compatible
with minimum impairment of marine flora and fauna.
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See report of the Economic and Technical Sub-Committee, part tlrree of the
present report, in which this paragraph of the interim report appears
unchanged.

See paragraph 31 below in this connexion. See also report of the Economic
and Technical Sub-Committee, part three of the present report, in which, with
the exception of paragraph 38 above, these paragraphs were incorporated with
fell changes (paras. 33, 34, 38-43, 46, 58, 68-72, 77-·85).
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"34. It \-las noted that benefits derived from any such co-operation should,
furthermore, contribute to closing the existing eap between developing and
developed countries. In this regard it was pointed out that many ways were
possible to realize the common endeavour of exploitation for the benefit
of all mankind and that all avenues \!hich mieht lead to that end should
be carefully explored.

"38. It was noted that the Secretary-General would, pursuant to resolution
2467 C (XXIII), submit a study on the question of establishing in due time,
appropriate international machinery for the promotion of the exploration
and exploitation of the resources of the sea-bed and ocean floor beyond
national jurisdiction. Pending the opportunity to study this paper, the
Sub-Committee reserved its position on the nature and form of any
arrangements for a regime which might eventually be agreed upon.

"39. le vas pointed out that agreement on arrangements \{hich meet the
criteria of effectiveness, credibility and impartiality is one of the
first vital steps in creating an economic environment that will encourage
and promote the use of the sea-bed resources; they must instil confidence
in the minds of potential operators that rights granted \Jill be, and c~n

be, upheld. They must command the support and respect of all the nations
of the world - developing and developed, socialist and capitalist, large
and small, coastal and land-locked.

"The arrangements :,:.hould also be effective. For example, the
economics of an operation can be drastically changed, or even destroyed,
if there are delays in taking decisions which result in excessive dead
time for an operating rig. On the other hand, risks of blow-outs,
pollution and waste or destruction of resources exist if the wrong
decisions are taken.

"Thus the skills of many experts (geologists, geophysicists, geochemists,
petrolewn engineers, mining engineers, safety experts, marine biologists,
lawyers, administrators, etc.) will be ~eeded if exploration and exploitation
of ocean floor resources are to be both encouraged and effectively
controlled. Any international arrangements must therefore provide for
a high degree of technical and professional expertise. Such arrangements
must provide the necessary competence to cope with new and complex
situations, and the sensitiVity to react qUickly and decisively.

1140. It \'las pointed out that adequate and reasonable econon:ic
incentives must be prOVided by such arrangements if sea-bed resources
are to be exploited. At the same time the interests of the world
community must be safeguarded.

1141. Stability of the basic rules is also important. To assess the
econolllics of a project the potential operator has to be assured that
the conditions under which he will work are clearly set out, and that
they will not be subject to arbi~rary changes during the life of his
title.

"42. It vas suggested that it would be advisable to keep fees and other
payments r-equt.red from operators at a modest, or 1011 level at the
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exploration stage, and then, looking to mankind as a whole, to provide for
a sharing in the benefits through appropriate provisions at the time of
production. In any event, due allowance should be made in devising any
scheme to take into account the difficulties and therefore the high costs
and risks inherent in the Inarine environment.

"43. The vielv- was expressed that from the point of Viei-T of operators, the
size of the areas should allow for efficient and economic exploration.
Equally, it is important that areas be effectively and energetically
worked and not allowed to lie fallow. In this connexion, it was also
noted that this objective mig~t be achieved in various ways; for example,
by a sliding scale of fees and/or work requirements which increase over
time, by requiring the surrender of portions of the area after stipulated
periods, or by stipulating that a concession will lapse if the mineral is
not exploited within a defined period, or by a combination of all three.
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1144. Drilling and mining activities carried out on land present hazards
requiring strict and adequate safety measures. This is all the more true
for all phases of marine mineral resources development, due to the hostile
environment in which it takes place ••••

"47. The opInfon was expressed that in the foreseeable future only a
lilnited number of countries will be in a position tu actively participate
on the basis of their own technological capability in the exploitation of
the sea-bed and ocean floor beyond the limits of national j~risdiction.

This should, however, not preclude the others from benefiting from this
development. In view of this consideration and pending the establishment
of appropriate international arrangements it was suggested that it would
be timely and appropriate to focus on interim steps to facilitate
development of sea-bed resources: these should be simple and pragmatic
in nature and not prejudge the eventual regime which may be established.
They might include the registry of activities carried out beyond the
limits of national jurisdiction, as well as scientific technical co-operation,
training of personnel, safety measures, etc. The opinion was also
expressed, on the other hand, that such interim steps are unnecessary,
since no activities should be permitted prior to the establishment of an
international regime and that efforts should be concentrated on the
establishment of such a regime.

"59 • • • • It was also pointed out that if a system r.f concessions is
adopted, it appears feasible to reconcile this principle with the
proposition that prospectors be given exclusive rights to explore an area
for a specified period. In return for the grant of exclusive exploration
rights, operators might be required to make the basic data obtained in
the course of the operation freely accessible after the lapse of a
suitable period of time. This could be considered in the framework of
the arrangement to be agreed upon for granting of exploration rights.

"69. It was suggested that experience gained in various countries in
relation to the development of mineral resources under national
jurisdiction should be taken into account when considering the measures
which "'ight be conducive to promoting the development of the resources
of the ocean floor beyond the limits of national jurisdiction. An
appropriate adaptation of the exis~ing practices might be envisaged with
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,
a view to ensuring the optimum efficiency. The identification vf common
denominators amongst these practices might ~acilitate the acceptance by
the international community:>f an agreed procedure. But it should also
be recognized that the terms appropriate for mineral resource allocation
and development vary from place to place and time to time. Various views
were expresseclwith regard to promoting the development of marine mineral
resources beyond the limits of national jurisdiction.

"(a) According to one, the operator would be called upon to make
a declaration of intent to undertake exploration in a certain area.
The registration of such a declaration would be made subject to certain
conditions such as respect of international law, reasonable regard for
the marine environment, etc. No exclusive exploratory rights would~

however~ be granten.

"(b) A more formal system would entail the issuance of an
exploration permit. Such a permit would be granted for a given area and
for a relatively short period of time. It would give no exclusiVity
to the operator nor rights to exploitation. The operator might, however,
enjoy preferential treatment when applying for an ensuing exploitation
permit and would receive some compensation if his application were
rejected.

"(c) Under a third system, an eXClusive exploration licence would
be granted for a more limited area and a longer period of time. Such a
licence would entail excll1sivity in the search for specified minerals and
would carry the right to future exploitation of the deposits discovered.
It might be awarded on one of several alternative bases, including the
first to file, a lottery, or a judgement of the operator's financial
and technical capabilities and his proposed prol·~amme. Competitive
bidding is another possible basis for awarding title, although it may be
less applicable to the totally unexplored resources of the deep ocean
floor than it is in already producing provinces.

"70. It was suggested that individual Governments are in the best position
to judge the suitability of their own nationals as potential operators
applying for permits and leases, and it is advisable that they be directly
involved in such arrangementb.

"71. It was further sugge::..ted that any such lease-system would also have
to contain provisions which would ensure that the interests of all
countries were equitably respected.

1:72. Reference was made to t:i:~e importance of preventing oil a.id gas
blow-outs and storm breaks which may endanger human safety and result in
pollution and other damage as well ••••

"73. It was urged that 'Idthout prejudice to the establishment of an
iLternational regime for the exploitation of the sea-bed resources,
measures which would further international co-operation il the interest:,
of mankind as a whole might be strengthened. It was suggested that such
measures would include technical assistance to developing countries
comprising the training of qualified personnel, the establishment of'
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reference services wh Ich could prov ide easier access to basic data, the
provision of capital needed to undertake sea-bed ~esources development
operations, etc.

"78•••• Expl.orat.don of concealed deposits and the evaluation of the precise
amount and quality of both exposed and unexposed deposits can only be
determined by extensive and expensive forms of sampling and may even
requf.re son.e prcductton experience. At the stage when such expensive
forms of exploratin .... are reached, the operator needs an exc.Lusdve right to
explore and to prcduce if workable deposits are found. Because the
yalue of such deposits cannot be determined in advance, particularly in ~
wholly unexplored areas, the basis for payment for su~h rights should be
one that is related to actual production rather than a predetermined
estimate of the value of an unexplored area. ~

"79. It was mentioned that the hiS-h invee-l-me'1.t .l'"iSY':: ~]1aracteristically

associated with mining should be compensats.t 2.:"' 'r~1 -I.. '.~p' oppovtunt.ty for
higher profits than are acceptable in ~-<.1n;v 0'''.':,,", ' :' , <.drprises • The risks
stem from uncertainty of discovery, uncer'bafnt.Les concerning the
feasibility of mining and recov5ry systems, possibility of loss from
mining accidents, storms, and so on, and from uncertainties concerning
future prices, demand, and other external circumstances. Although the
high risk in mining cannot be eliminated altogether, it tends to diminish
with increasing knowledge about the occurrence of rec.Jverable minerals in
a given area and with increasing experience in producing them ••••

"80. The Economic and Technical Sub-Corn:. ,ittee was informed of various
methods applied nationally to regulate mineral exploration and exploitation
with a view to examining whether common denominators could be arrived at
which could serve as examples for simi.lar regulations when such an
international regime is enVisaged.

"81. The view was expressed that any exclusive rights that mi3ht be
granted should he over areas large enough and for periods long enough to
enable the operator to carry out exploration and exploitation with the
benefit of economies deriving from the scale of activities. Acc0rding to
this View, these rights should or-Iy be given over such an area and for
si '9. riod as will ensure that the area is ef'f'ec cively and energetically
worked. during the life of the title.

"82. It was also suggested that production titles should specify the
minerals which they C8ver: as a general rule, all-embracing titles should
not be contemplated. Su1:::division into hydrocarbons and other minerals
should be considered at the least. The possibility was mentioned, however,
that hydrocarbon titles might be extended to cover other substances which
may be recovered by drilling: e.g., sulphur in some forms of its
occur-rence and helium. Consideration shour« be given to whether hard
minerals might also be grouped in ways corresponding to the mode of
occurrence: e.g., it is impossible in the case of typical lead
and zinc occurrences to extract the on8 without the other. Also ni~kel

~nd copper occur with manganese, as all may be present in the same nodules.
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n8;. It was pointed out that the need for stability in the basic rules
wou11 not imply that conditions should be immutable and that production
rights should be granted for an adequate specified period of time, at
the end of which the title holder should have the op.i?ortunity to renew
his title, subject however to review of the cor.ditions for the renewed
title. Such a way of proceeding would allow for long-term planning on
the part of the operator and induce him to apply sound exploitation methods.
Since sea-bed mineral resources were non-renewable, responsible
development was imperative. en the other hand it would permit a review
of the portion of the benefit from production which should accrue to
mank.i.nd as a whole - that is to say, the renewed title could carry a
lligher rate of royalty or tax, or a lower rate could be imposed to ensure
more complete mining of the resource.

"84. It was enphasized that promotion and success of international
co-operation in the development of marine mineral resources will be
dependent on the regime which will be devised.

"85. It was pointed out that operato:rs exploiting ocean floor
resources within the framework of ar... international regime should do so
(a) in a way which conforms with good mining practice~ and makes the
best use of these resol'rces, (b) without unjustifiable interference with
other activities on th~ sea-bed or on the superjacent high sea~, (c) with
constant vigilance to guard against marine pollution and the disturbance
of the ecological balance. iIays would have to be devised, therefore, by
which the quantities and grade of minerals mined or extracted could be
measured and their value assessed in order that mankind, as a whole, may
receive its just and equitable due. It was pointed out as well, that the
req~irements of competence and efficiency should be balanced with the
need to keep costs and personnel within manageable proportions so that
a bureaucracy not be created which would absorb the financial benefits
which might accrue from ocean floor production.

n86. It was pointed out that, under any regime, operators should be
required to:

Ly

;.
i

"
'\.,

2.

"(; ) submit advance notices of proposed pr'cgr'ar.t.e s ;

"{t t ) l de ri f t'provi, e In orua aon and appropriate uaterials on a current
basis as well as furnish comprehensive technical reports;

n ( L l" l" ) , t" tlaSSlS' In le carrying out of appropriate inspections by
authorized officials. n

Views expressed in the Legal Sub-Crmmittee

22. Various references were made to the question of possible machinery during the
Legal Sub-Committee's discussion of the elaboration of legal principles at the
Co~mittee's session in March 1969.

23. The concept of the n common heritage of mankind" , it vas said, implied
formulation of an international regime administered by a body representative of
the world community to regulate the exploitation of resources with due regard
for the needs of other users of the area.
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24. en the other !land, it was considered that the concept of conunon heritage was
neither realisth' nor practical and that the activities of States in the area
should be in coru'ormd'ty with international law and the Charter.

~?5 • l'eference vas made by many delegat ions to criteria which a regime woul.d have
to satisfy. Instead of perpetuatin~ present injustices. it was said, the regime
should provide equal opportunities for all to exploit the resources of the sea-bed
and ocean floor. Provision should be made in the regime not only for legal
principles and norms. but also for international machinery which would enable all
~~tates to participate on an equal basis in the regulation of activities as we.Ll,
as in actual exploration and exploitation. Another point stressed in this retjard
Has that resources should not be disposed of without adequate compensation to
the commurrity of' nations and observance of agreed substantive and procedural
rul.es , It was also said that unrestricted exploitation should not be authorized
until there existed not only provisions ensur-ing participation of the wor-Ld
community but also elemental~ measures for conservation of resources and
pr-event.Lon of damage , The legal regime, it was held, should be enforced by
appropriate international machinery. Such machinery, it was also held, was
essential in order to protect the interests of countries liable to be affected by
adverse movements in world commodity prices which might result from the
development of marine mineral resources, and also to ensure for the developinl!
coun';:-ies a fair share of the income from such development. Reference was also
made to the importance of prevention of pollution, to lia"uility of exploiters for
damages to others, to the need not to destroy incentives for developing industries
and to the importance of avoiding an excessive proliferation of bureaucracy.
~ccount should be taken, it was said, of practical economic problems of concern
not only to Goverrunents but also to private entrepreneurs.

2G. There were also, during this debate, suggestions concerning the nature and
functions of possible machinery. In particular, it was suggested that the
exploitation of resources was only one of the objectives of the body administering
the sea-bed under an international regime; another priority objective would be
scientific research. The international body should be equipped to prevent
ac'tdvLties in the deep seas which might destroy present power relationships.
Since the oceru1s constitute a global biological system, the competence of any
international machlnery , it was held. should extend to the whole marine
environment on a world-uide scale. Its powers might vary from advisory ones in
relation to wat.ers within the territoria.l sovereignty of a State to t.1 9 ability
not only to alloc:ate exclusive rights to the development of mineral l'~r;ources in
regions beyond the limits of national jurisdiction, but in that respect also to
act in an administlative capacity.

3. Vie\{s expressed in the main Committee

27. Reference was also made to irE subject of the present report at the fifth
and sixth meetings of the main Committee on the closing day of the second session.

28. The hope was expressed that the study by the Secretary-General would cover
all aspects of the problem of establishing a regime for the sea-bed and that the
study would be pragmatic in approach so that the Committee could take the
necessa~ decisions in due time. Future activities on the sea-bed should be under
the authority of some kind of international machine~, for which it was therefore
necessary to establish an appropriate international framework. According to this

-98-

,
vi
\,j

cq
°t
ar
in
in
1)c~

~;u

an
fe
ca
ve
re
co:

29
nu.
an
sel.
anI
sy,
an;
anc
th\
opi
ere

30;
in1
ex!.
sat
prc
t.he
Stc
t.he
cor
SCl

ace
lilt
eff

•
31-
had
it
Eco
'The
and
Cer
the
exp
met:
the
the
,~~ub·

Hel
~-l~l i

I



d

s

g

r

,

•

I

view, the machinery was conceived as a technical and administrative body entrusted
"ith the task of organizing. controllinc;, administering, directing and
co-ordinating scientific research, geological and topographic surveys and all other
operations relatinG to the exploration and exploitation of the resources of the
area beyond the limits of national jurisdiction in co-operation with competent
international orCanizations and specialized national private and governmental
institutions. Cnly such a body would be able to instil confidence in the minds of
!,(,tential operators rhrrt t.he ric:hts whIch they had been r:ranted wouLd be upheld.
:"':uch rirhts would be embod Led in service contracts which woul.d be of fixed duration
and woul.d apply to particular phases of operations. The operations micht, whenever­
feasible, be carried out in part by the machinery itself but vould in general be
carried out in association wi th private enterprise or on the basis of joint
verrtuees wi th Cwernment enterprises or international consortia that would
represert either private enterprises or Governmental and intergovernmental
concern8. The form of association should be adapted to the cperation in question.

29. The machinery, it M1S st.ated , wou.Ld have a special legal ut.at.us as an
autonomous body co-opcr'at ing closely wLt h Governments, international orGanizations
and national institutions. The composition of the executive body and the
secretariat of the machinery shoul<.1 be based on the principles of universality
and equitable geoc;raphical distribution so that all political, economic and social
sys't.erne might be r-epr'esent.ed , It was not possible, it was declared, to formulate
any e;eneral principles for an international rel;ime unless the ultimate objectives
and the best means of attaininr, them wer-e clearly defined. The legal status of
the machinery must be closely linked to the operations it would carry out.; those
operations, in turn, constituted a practical object.tve whLch was to be achieved by
creatine; n proper legal order.

30. Another point of vLew expressed in the main Committee was that the
international reGime, if it was indeed to promote international co-operation in the
exploitation of the resources of the sea-bed for the benefit of mankind~ ohoulJ
satisfy certain specific cr-i t.er-ta., Such a regime woul.d be ineffective unless it
proveu acceptable to the memberGitip of the United Nations as a whole. It should
therefore be generally equitable, should offer a balance of advantage to all
States, including land-locked States, and should take into special consideration
the interests and needs of the developing countries. It must provide a firm anu
continuing basis for the exploration and exploitation of the sea-bed and for
scientific research, without imposing excessive restrictions. It should take into
account the need for conservation of the resources of the sea-bed and the need to
limit pollution arising from their exploitation. In addition, it should contain
ef'I'ectLv ~ provisions for the settlement of disputes •

31. Various references vere made in tlle main Committee to the discusssions which
had taken place ll1 the Economic and Technical Sub-Comnlittee. It was stated that
it had not been possible for the many important and complex problems before the
Economic and Technical Sub-Committee to be fully examined in the time available.
'The report of the Sub-Committee Recording to this view was of a preliminary nature
and should not be reGarded as expressing commonly agreed views of all members.
Certain delegations in the Sub-Committee, it was said, had attempted to prejudge
the solution of the prob'Lem of an international regime goverrring the
exploitation of marine mineral resources; an attempt had been made to impose
methods which vere not. in the interests of mankind as a whole but rather favoured
t.hc inLc:rcf;t,;; c)' e3j,J.LalL;L IllOt1'.'t;0lies. On the oi.he r hand , it was contended t ha c
the ac c ount s gi veri of' national pract.tces in the ,wrl<:::>f the Economic and 'I'ec hni ca L
.~~Ub-COllilllittee did not l")uf'lict wit.h the preliminary s tudy referred to under
item (1i) of i t~; progrQlJillle of ""rh:, a programme \vl1ich had been debated and adopted
;lY the ;:lUb-Comlllittee.
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II. FOSSIBLE FUl'!CTIOt'S MD FOHERS OF HTER1:ATIOj\lAL LACHH'ERY

~
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)0. I
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(c)

)2. 'This section, after referring to -che present arrane;ements for the collection
and dissemination of inforrr.ation and for the provision of technical and financial
assistance, examines as possible functions and pO\vers of international machinery:

I
(1) Registration;

(2) Licensing;
,..

0) Operations by an internat ional agency;

(4) Settlement of disputes.

Present arrang~ments_for the coll~ctio1]...~nd dis)~.~~Jp§.ti~n_ ..9f. information
and proy.ision_of tec~nis.I?-L~~q finE!:n.5:ial ~§'13.istance

(a) Collection,and dis8eminat~_~f-information

33. Exchange of oceanographic information relevant to the study of the sea-bed
is at present carried out with respect tu scientific data and research by a
number of organizations within and outside the United Nations system. ~

34. It may be recalled that in resolution 2467 D (XXIII) the General Assembly:

"welcomes the concept of an international decade of ocean exploration to be
undertaken within the framework of a long-term programme of research and
c~ploration, including scientific research and exploration of the sea-bed
and the ocean floor, under the aegis of the United fTations,"

and invited Member States to formulate proposals for national and scientific
programmes and to transmit these to the United Nations Educational, Scientific and
Cultural Organization for the use of the Inter-governmental Oceanograp~ic

Commission.

37.
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35. It has been pointed out that "existing international exchange of information
and data is limited to scientific data". It has alse been suggested that "there
is a need for an international exchange of applied technological datall. 121

For a sumr.ar'y of such activities see "~:arine science and technology, survey and
proposals: report of the Secretary-Gene~al (E/4487 and Corr.l and 2),
annexes XI and XII.

Interim report of the Economic and Technical Sub-Committee (A/AC.138/SC.2/6) ,
para. 60. (see para. 59 of the Sub-Committee's report, part three of the
present report.
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I 30. If arrangements are made to ensure effective nlanning and avoid duj-Lf.cat.Lon

of national efforts, through existing or new irach rnery, the task lr:if~ht havt: to
cover (a) the collection of data, (b) its interpretation and processinr- and
(c) its publication and retrieval.

37. The question of the collection and dissemination of infor~ation would of
course arise during ac~ual exploration and exploitation, as w~ll as at earlier
stages. The su~gestior, has been made that States should be responsible for
providing information as to the nature, conduct, location and results of thei.r
exploration and exploitation activities. If new machinery were to be establish~'d

in the form of an international registry, the information might consist of an
advance notice of intended operations, so as to provide other States with due
notice of the proposed activities, and to enable steps to be taken to inform other
users of the area in question. If, on the other hand, an international licensing
authority were to be created, it might be made a cO!1dition of the grant of a
licence that the ]icencee furnish information regarding his activities and the
results of his efforts. It would in either case have to be decided to what extent
the provision of in.forrr:ation would be made a matter of obligatio'1. The question of
ii"Justrial secrets might also have to be examined.

38. Information concerning relevant national legislation and international
agreements has been furnished by Governmen~~ to the Secretariat, which has compiled
and published it. ~ Such information, howeve~ was provided at the re~u88t of the
Ad Hoc Committee to Study the Peaceful Uses of the Sea-Bed and the Ocean Floor
beyond the Limits of National Jurisdiction for the specific purpose of implementing
operative paragraph 2 (b) of General Assembly resolution 2340 (XXII). To keep such
information up to date, to analyse it and to store it in full for ready use would
require the set~ing up of permanent arrangements.

39.
many
of a

It may be recalled that provision is made in the constituent instruments of
international organizations for the pyovision and dissemination of information
specialized nature. 121 A numbe~ of treaties also provide for exchange of

d

111 Sec: "E',:rvcy c f exictir.g inter!:?.tior.al rE':''''' ~::l('n-t r, conccrnir:g tJ::e Rt:n-cecl and
tJ::e cc~~n r::"ccr fOLd the ::'t:.cEcil thc::-cC'f' t:.r.r.e::'·lyil~g t~1C high sce,s bcyc nd the
limitn of present ratior.al juricdiction ll (A/llC.135/10) ar.d "Survey of' national
lC'giclntion conrerning the sea-bed ann tJ::e ocean rloor er.d the sub80il thereof,
under-I yir:g t.ho high seC1S beyond the liI"it.s o f' present nat.LoneL jt:.ricdiction"

~ (A/AC.135/11).
15/ E.g. The Constitution of the International Atomic Energy Agency provides,

inter alia:
\.

"Article 8. Exchange of information.

IIA. Each member should uake available such information as would, in the
jUdgement of the member, be helpful to the Agency,

liB. Each member shall make available to the Agency all scientific information
developed as a result of assistance extended by the Agency pursuant to
article 11.

"C.· The Agency shall assemble and make available in an accessible form the
information made available to it under paragra~1s A and B of th~s article.
It shall take positive steps to encourage the exchange among its members of
information relating to the nature and peaceful uses of atomic energy and
shall serve as an intermediary among its members for this purpose. 1I
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information. Thus the Tl'Cr..t:v of Pr.l nc i ules Governing +1.e Activities of States in
the Exwl.or-a t Lon fl!lJ Use or (I11tc'r Space, 16/ st Ir-ul.at.es in article XI that:

"In ord/>r to »ror.ct.c- Lrrter-nat.LonaL co-operation in the »eacef'ul
cx.ilor-a t i.on an.t use ,)1' out.er' sr-ace , St.at.es Parties to the Treaty conducting
act Iv i ties in outer- Sl'8(,(,. including the i 'oou and other celestial bodies. a[;ree
to inform the Secrctnry-Gencrnl of' tl1f' Un i t.r-d lvat Loris as vel L as the public and
the international scientific community, to the f,:reatest extent feasible and
!"racticable, of the nature, conduct, locations and results of' such activities.
On receiving the said Lnf'orma.t.Lon , the ~~ecretar.v-Generalof the United Nations
ehouLd be prepared to disseminate it in:mediately and effectively."

17/
The Antarctica Treaty:.':..!..! of IGCjC) provides:

"Article ITI

1. In order to prolwte international co-or-erat.ton in scientific
Lnves t Ltat Ion in Antarctica, as r-rovIded for in article 11 of the present
treaty, the contracting nar-ties arrree that, to the c;reatest extent feasible
and practicable:

(A) Tnf'o rma't Lon regardi.nf': plans for scientific proc:rammes in Antarctica
shall be exchanped to permit maximum economy and efficiency of operations;

(c) Scientific observations and results from Antarctica shall be
exchanged and niade freely available."

40. EXisting pro[':rammes for the 11roll:otion of marine activities, including
facilities for education and traininc; in marine science, were summarized in a
previous report. 1f/ On the basis of this report and the proposals it presented,
several resolutions were adopted by the Economic ~nd Social Council and the General
Assembly wh i.ch have a direct or indirect bearing on the promotion of the exploration
and exploitation of the sea-bed beyond the limits of nationul jurisdiction. 121

41. A difficult problem with respect to development of sea-bed resources is what
means could be devised to provide protection, security and stability of rights in

12/ General Assembly resolution 2222 (XXI).
17/ United Pations, Tre~..~y Series, vo l , 402, .p. 71.

18/ !II'~arine science and technology. survey and proposals: report of the
Secretary-General (E/4487 and Corl'.l, 2, 4 and 5) pp. 52-76 and annex XI.

121 See Economic and Social Council resolutions 1381 (XLV) and 1382 (XLV), and
General Assembly resolution 2414 (XXIII).
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exploration and exnloLt.at ton activities. One of tile functions wh i ch Lnt.crua t i onnL
machinery could fulfil is that of pr-ovul Lnrt a sv st.em of rcgistrnt ion \~h,'r('l'y

States or other applicants could notify an Lnt.er-nat.iona I body of the act i vit it's
undertaken or proposed and of the area in vh i ch they wouI d be conducted. 118 e 1'8

of the marine environment could thus be kerrt informed (')1' t.he activities III qucs t i on
and other States woul.d receive notice of the act of rerdstrntiCln. Tile val ue of
reGistration woul.d lie in its evidentiary force wh Lch wouLd fOrJ'1 the ba s i s for
r-eco.rn l t Lon by the international community of the validity of the r-ecorded
activities. As presently envt sa.red the f'unc t Ions of the re(,:istry wouLd be limited
in scope and its discretional authority strictly defined. Additional functions
which a rec;istry might conceivab'Iy perform (u.Lthourth LnvoLvInr- a basic r.od i I'Lcat Lon
of its nature) "'ill be found under the head i ng "(i) Ref,ulatory functions".

4;~. The first question wh i ch woul.d arise in this connexion woul.d be whet.her­
re[;istration might be made solely by States or mi{';ht also be made by other entities,
such as public and private bodies or individuals. or by interr;overnmental
organizations.

4"i. As regards the cho Ir-e between rer;istration by States. or by public and private
bodies or LndIvfduaLs , while it wouLd be possible to have a system whereby
registration migl1t be made by any of these e.rt.Lties • it has usually been assumed
th~t registration woul.d be an official act performed by States. ~ A question
which woul.d arise under this assumption is whe-ther- re{;istration might be made not
only by individual States but by several States jointly (for exalnple. by those in
a particular region). Consideration wouLd also have to be given to the possibility
of the transfer of registration from one State to another. Should such transfers
be allowed, it woul.d have to be decided whether the transferror wou.Ld remain
liable for acts occurring prior to the transfer, or whether- the second State wou.Ld
accept the burden of pcssible liability.

44. On the assumption of State registration, an individual State ",ould be free to
determine the character of the entities "'hose activities it might be prepared to
regioter. Such entities might be State agencies, or bodies owned and operated by
nationals of the State in question or incorporated under its la",s, or private
individuals, or some combination of the different possibilities. Depending on the
decision reached, the individual States would process any request received accordinr;
to their own procedures, which might or might not be similar to those governing the
grant of mineral rights in areas within national jurisdict,ion•

ggj Reference may be made in this connexion to article VI of the Treaty on
Principles Governing the Activities of States in the Exploration and Use of
Outer Space, "'hich provides that:

"States Parties to the Treaty shall bear international responsibility for
national activities in outer space, including the moon and other celestial
bodies, whether such activities are carried on by governmental agencies or by
non-governmental entities, and for assuring that ~ational activities are carried
carried out in conformity with ~1e provisions set forth in the present Treaty.
The activities of non-governmental entities in outer space, including the moon
and other celestial bodies, shall require authorization and continuing
supervision by the appropriate State Party to the Treaty•••• "
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45. 'The possibility of registration by an international agency might also be
pernrl.t.t.ed under the system. The countries of a particular region for example,
might decide to establish a special international consortium, so as to make it
easier to raise the necessary capital and in order to enlarge the lIhome market" for
the minerals produced. Alternatively, the consortium might combine countries from
different areas of the world, holding shares in the agency or otherwise helping
to pr-ovide the financial resources required.

(b) qr~teria for regis~~ation

46. The task of the international registry would be to record the activities
unde~taken or proposed in dif't~~ent areas in the applications received. The
initi~l ch~ice ~ould thus rest with individual States. In accordance with this
approa~ht suggestiQns concerning the registratlon system have sometimes envisaged
that registration would be on a "first come, first reE2;istered ll basis, although it
would" theoretically be possible to proceed on otner bases also. A consideration
which should be borne in nlind; and to which a number of commentators have drawn
attention, however, is that if activities in particular areas are registered on a
"first come" basis there may be a tiendeucy (particularly if the registration may
be made before finds have been proved) for States to make a maximum number of
registrations as soon as possible. Such problems as might arise from this
situation are perhaps inherent in the "f';""st come, first registered" principle of
registration, although it would no doubt be possible to institute safeguards
designed to forestall these difficulties or to minimize their effects. In the
unlikely event that simultaneous applications for registration with respect to the
same area and activities were submitted, special arrangements would have to be
made, perhaps for a decision by lot or a recommendation that a joivt venture be
undertaken.

47. It has been suggested that further guidelines be included in the statute
establishing the registration authority. These guidelines concern the maximum
area a S~ate would be entitled to register, the period during which a registration
would" be valid, the scale of fees and other charges and the requirement that
resour~es be actually worked. The registration authority would be empowered to
apply these standards in the manner and to the extent laid down in the statute.

48.Cons1deration would also have to be r ven to the question whether the
regi$tration authority should be empowered to require that the registering State
proaute evidence that the entity which would engage in the development of resources
in its behalf had the requisite financial and technical capacity to do so. Another
issue ymiCh would have to be considered would be that of safeguarding the interests
of other users of the sea. As the application of existing principles of law would
require. entities engaged in exploration and exploitation of sea-bed resources to
pay reasonable regard to such interests, the registering State could be expected
to ma~e an undertaking in this regard at the time of registration.

'. (c) ~ct of registration

49. A valid registration would determine in principle recognition on the part of
others and provide evidence of priority of entitlement as regards rival claimants
to the same area. It would be a fundamental obligation that States parties to the
arrangement would undertake to register all relevant activities and to respect all
acts of registration made with the authority. Failure to register would
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accordinf;ly deprive a State of the degrN: ,)t' intermrc'L,nal r-ecognt.t.Ion vh i ch the
act of registration would nrovide and registered al'" 1 vities would pr-evaLL against
unregistered ones. !i'or the arrangement to be ful;.:. effective therefore it would
be necessary that as many States as nossible should be ~arties and that they be
obliged to enact the necessary national legislation to secure respect for
registered exploration and exploitation activities.

50. There would appear to be general agreement that the act of registration should
not entitle the State concerned to found a claim of sovereignty, or of sovereign
rights over the area in question; the rights evidenced by the act of registration
would be limited to the purposes of exploration and exploitation of the mineral
resources sitl18ted there. In principle, at least in respect of exploitation,
registration would provide a means for recognition of an exclusive entitlement
since sole exploitation of given areas is regarded as an essential condition for
the effective conduct of exploitation operations.

(d) Activities ~~bject to registration

51. It has usually been envisaged that both exploration and exploitation
activities would be subject to registration. The main issues for ~onsideration

would appear to be the following:

(i) vlliether all exploration and exploitation activities should be subject to
registration, or only those necessitatin6 the erection of fixed installations or
the tem~orary reservation of certain areas of the sea-bed. As a related issue, it
mighL be con8i~pred whether prelimina~y investigation should be distinguished from
exploration and not TIlade subject to registration, in order to encourage potential
operators.

(i1) vfuether the operator should be called upon lnerely to make a declaration
of intent to undertake exploration in a given area, subject to certain conditions,
such as respect for international law and reasonable regard for the marine
environment, or whether actual activity would be required.

(iii) tJhether the registration of exploration and/or evaluation activities
would result in an exclusive or non-exclusive entitlement in a p&~ticular area.
As previously noted, it has generally been asswned that registration of
exploitation activities would result in an exclusive entitlement.

(iv) Whether registration of exploration and/or evaluation activities in a
given area would give rise to an automatic entitlement to register exploitation
activities if mineral deposits were discovered.

(v) \'lliether registration (whether in respect of exploration or exploitation
activities) should be in respect of particular mineral deposits only (~., either
petroleum or hard minerals) or of all mineral deposits which might be found or
exploited in a given area. If claim3 might be made in respect of specific minerals
only, there would be no reason in principle why a subsequent cla~m could not be
registered concerning other minerals in the same area. If the two claims were
incompatible, presumably the first claim would prevail. Some means of deciding
such issues would appear necessary if registration of activities in respect of
different minerals were to be permitted.
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52. In addition to the qualifications referred to in the previous paragraph,
consideration would have to be given to the question whether a limit should be
fixed, directly or indirectly, to the maximum number of registrations which one
State might make at a time, or the total area or areas involved. A fixed cellJ.ng,
which might be expressed in a number- of ways, ranging from geographical or
national quotas to calculations based on the extent of the mineral wealth
discovered, might be incorporated in the statute of the registry. An i,ndirect
method might be to increase fees or charges for additional areas registl.'red.
Besides these over-all limitations on general grounds, operational practices and
principles of comcrvation W mi~ht require that the registry should be
empowered to fix the size and shape of the area and the duration of the activities
registered. An issue whi.ch presents itself here, howcver , is h01'7 the registry! s
:Jowers in this respect would be reconciled with the power of the registering State
to determine the size of the area and the nature of' the activity which it wishes
to ret:ister, subject to any over-all ceiling. Although no obvious answer suggests
itself to these questions, it may be concluded that it should be possible, by
careful negotiation, to distinguish between the basic limitations to be laid down,
perhaps in the instrument establishing the registry, and which would then cc
binding on participating States, and the narrower technical limitations within which
the registry might be empowered to exercise a measure of control in the general
interest.

(e) Over-all.-limitations on registrati,Q.n

53. It might be made a condition of registration that the operator should submit
comprehensive reports at regular intervals regarding his activities and should
actively maintain his operations in the registered area, under penalty, in the
latter case, of cancellation or forfeiture if he failed to do so. Although the
possibility of cancellation and the existence of financial incentives might result
in their being relatively little need for the exercise of police functions, the
registration authority might be given some means to enable it to exercise its
powers properly and with full knowledge of the facts. Provision might therefore
be made for a system of periodic or exceptional ir~~ection, in conjunction with
national officials. If any registration was cancelled this would only be after
a hearing had been granted to ~he State concerned.

W For a brief summary of the requirements essential to rational exploitation,
see "Legal aspects of the question of the reservation exclusively for
peaceful purposes of the sea-bed and the ocean floor, and the subsoil thereof
underlying the high seas beyond the limits of present national jurisdiction,
and the use of their resources in the interests of mankind"
(A/AC.135/19/Add.2) , para. 11. The registration authority might, for
example, be called upon to deal with expl~itation of a single mineral
structure situated within more than one registered area.
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(g) Fixing of fees or other charge~

54. It has been suggested that, having regard to the special needs of the
developing countries and the welfare of mankind as a whole, re{;istering States
should be required to pay a fee for registering claims and also, possibly a
portion of the financial proceeds 01' actual production, either to the registry or
to another agreed recipient institution, such as the United ~ations Development
programme, or to a specially established fund. The registry might be concerned
in assessing the scale of fees and other charges. In carrying out this task,
allowance would have to be made for economic realities and for providing adequate

t.. incentives to attract the necessary investment capital, vn I Le protecting at the
same time the interests of the international communl ty as a whole. m

55. Disputes arising from the registration of claims, or the determination of
boundaries between them, might be entrusted to the registry itself, or to a
special procedure within the registry, or to a suitable body independent of the
registry. ?J.!

(i) .Regulatory functions

56. In principle, advocates of a system of international registration have not
envisaged the exercise of extensive r-egu'l.at.ory functions by the registry. Each
State would apply its domestic laws to the operations registered in its name, to
the extent to which they wer-e not inconsistent with the conditions imposed for
registration of claims. Each State would to the same extent enforce the obligations
arising from the recistration vis-a-vis the operations. As has been indicated,
however, proponents of the system have suggested that within the framework laid
down in the enabling statute, the registry might exercise a limited discretionary
authority of a regulatory nature over certain matters: establishment of size and
shape of area and duration of registration; cancellation of registration and
exercise of inspection and supervisory functions; and the fixing of fees and other
charges. In addition to these proposed functions, the registration authority might
also be given authority to determine the financial and technical capacity of
individual operations and to recommend common standards with respect to operating
practices and similar matters. These norms of international conduct (which might
be binding on States or submitted to them solely as recommendations) might deal with
the following topics: working methods and practices; arrangements with respect to
other users of the sea, in particular as regards rules of navigation and the
establishment of sea lanes and safety zones, and avoidance of interference with
fishing activities and submarine cables; prevention of pollution and disturbance to
the marine environment; assistance in the case of disaster; and conditions
of international liability in respect of damage. Should these additional functions
be given to the registry, its character and o~eration would resenillle very closely
those of the licensing authority examined below.

22/ Interim report of the Economic and Technical Sub-Committee, (A/AC.138/SC.2/6),
para. 88. (See para. 87 of the Sub-CommitteeTs report, part three of the
present report).

~ For a description of the possible functions of international machinery in
relation to the settlement of disputes, see paras. 75-80 below.
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C)'(. In order to r-econc i l e the interests of the coastal State find the inttrC'sts or
the vortd comnurrl ty. in par-t tcukar- where there are Lnd tcat Ions tha t certain
1:linernl depos I ts, such as hydrocarbons, uay be located par-tLy within the zone of
nat.IonnI ,jurisdiction and r-art Iy outside this arep, it has been suggested that
e t tner- an Lnt.e rn.edLat e but'f'er' zone should be e stnbt i shed , cont Ijrucus to the outer
lirnHs of national .Jurisdiction, where the coastal ~~tate would enjoy priority or
exclusive rights, or j0int exploitatiun should be arrRllged between the State
concerned and an ent rer-rcneur- opera t Lns; ,d thin the envi sagcd international
ar-rancen.ents , 24/ It has also been nrooosed that the coastal State might be
i'Siven so Le authority to det.ermtne who would be allowed to exnlore or exploit the
resources of the sea-bed and subGoil in an intermediate zone extending to the
2.51';0 .net re Lsobath , or 100 nautical miles from the baseline usad to measure the
te.ritcrial sea. whichever nrovides the r,reater area; activities carried out in
this zone wcul.d , however , in all other resr-ect s be subject to the same conditions
2.S rtp:.rds rer,istration and charges as are applicable to activities in areas
beyond the zcr.e , .?'5/

2. Licensing

5t~. A number of suggestions have been made to the effect that if an international
organization is established for the ocean floor beyond the limits of national
jurisdiction, it should be given the powe'r to grant Ji.c, Le ',' tu St:.J.tt';.: dtl:.·~r

individually or collectively, to explore and exploit the np~ural resources of the
sea-bed and subsoil beyond the limits of national jurisdiction. Detailed
proposals have been put forward by some Governments with respect to a system of
licensing, ~ and also by priv~te organizations and individuals. The main
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~' Interim report of the Economic and Technical Sub-Committee (A/AC.l38/Sc. 2/6) ,
"9nra. 92. (See para. 91 of the Sub-Committee's report, part three of the
present report.)

This proposal has been made by the United States Cownission on ~arine Science,
~ngineering and Resources. Our Nation and the Sea, p. 151-

See the detailed proposals put forward by the representative of the
Netherlands, document A/AC.135/l, pp. 23-24:

"IL A double s:.~~~sion system for exploitation outside the area referred
to under- I. so that the United Nations would give 'concessions' to States which
wou:~d act as a sort of 'administering authority' in respect of any exploitation
concession they might grant to enterprises; the 'Government take' of the
United Nations is intended for aid to develoning countries.

"6. In principle. the United NatIons ooncession would be granted to a State
on condition:

H(a) That exploitation is undertaken within a reasonably short time by the
State itself (if a State enterprise is in1~lved) or through a bona fide
concessionary (exploitation obligation) and,

(Foot-note conti~ued on folloWing page)
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feature of these proposals is that title or control of sea-bed resources would
be held by the international community, represented by the international autharity,
which w'Juld issue licences t'J individual operators. Under the allied concept
whereby sea-bed resources are regarded as part of the common heritage of ~ankind,

ai:Jproposed by various Governments, the international machinery would act as the
administrator of a trust, and might even engage in the exploration and exploitatioo
of resources. For the purposes of this part of the present exposition) however,
it is presumed that the international body would not itself conduct such
operations.

59. A licensing system would permit the exercise of over-all powers and allow
individual exploitation operations to be treated as 'part of a single programme •
In this connexion it has been said that international functions should include
organizing, controlling, administering, directing and co-ordinating all operations
relating to development of the resources of the sea-bed. It has been further
suggested that there might be two main economic benefits from an over-all
licensing system. liirst, it would enable a major deposit to be treated as a
single unit and for exploitation arrangements to be made so as to achieve maximum
efficiency (including the conservation of resources) and benefits, both for
commercial operators and for consumers. Secondly, since there is evidence that
certain deposits might need to be exploited on a large scale, so that existing
market prices might be affected, an international licensing authority could
influence, by the issue of licences and other devices, the over-all volume of
production so as to maintain stability of prices and market conditions for land
and sea producers alike.

(Foot-note 26 continued from previous page ):

"(b) That the State is able and willing to exercise effective
jurisdiction and control in administrative, technical and social matters
connected with the exploitation.

"7. The United Nations concession could be rescinded (Le., control could
be assumed by the United Nations or transferred by the United Nations to
some other State) if the concession conditions were not fulfilled. The
Uni ted Nations would be authorized to carry out ins'pections for the purpose.
No such rescission could be issued until (if the concessionary State so
desired) and advisory opinion had been sought from the International Court
of Justice, which would then be binding on both 'parties under the terms of
the concession.

"8. Provision would have to be made in the United Nations concession
condi tions for a fixed percentage of the I Government take I (royalties 'plUS
taxes) to be 'paid by the concessionary State (possibly in the form of an
annual lump-sum) into a United Nations fund for aid to developing
countries.1!
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60. tost of the separate j ssues considered in relation to int.ernational
registratior. would also be ra t sed by a syst.em of international licensing. The
principal exception woul.d concern the criteria to be followed. since a system
based on licensing woul.d tend to give less weight than a system of registration
to the principle of giving priority the first app'l i caut , In the follm.,ing
discussion. however. each of the issues considered with respect to registration
are briefly reviewed from the standpoint of a possible licensing system.

(a) Entiti~~ entitled to receive licences

61. The total range of possible licence holders is the same as that of the
entities which might be entitled to register their activities, namely States;
States engaged in a joint enterprise; internat~onal, State or private bodies; and
individuals.?'l! It has usually been envisaged, however , that, parallel to the
position with respect to a.cts of registration. licences would normally be granted
to individual States. The only particular comment which appears to be called for
is to dr8'w attention to the proposal of the Netherlands Government, that a
"two-tiered" system of licences should be arranged, whereby licences would be
granted to States, "lho in turn would act as "a sort of 'administering authority'
in respect of any exploita.tion conceas ion they might grant to enterprises";
although in terms limited to exploitation cC'ncessions, it is presumed that such
a system might extend to exploration activities also. Thus, under an arrangement
on these lines, the State concerned would determine, according to its own
pr0cedures, which individual concerns would be allowed to operate within the
limits covered by its licence, and would accept responsibility, vis-a-vis the
international community, for observance of the obligations and conditions laid
down. 'i1Y

62. It has usually been assumed that licences would be granted in respect of
activities in particular areas on a basis of a system such as competitive bidding,
or by drawing lots, or by assessment of the operator's financial and technical
::;<.::.[:.;.1ilities and hi s [rOfoced prcgramne , Consideration wouLd also have to
be given to the needs of the developing or land-locked countries; special
treatment might be given to regional projects, for example, undertaken by such
~ountries. or to ventures proposed by land-locked States. An equitable
distribution of licences in respect of areas covered (which might differ according
to whe'ther- they were exploration or exploitation Lfcences , or for different
minerals (e.g., manganese nodules or petroleum) might in fact be achieved by a
number of ways, so as to give due weight to the major factors which would reqUire
consideration. 'The result might in fact involve a "mixed ll system, rather than
adoption of a single criterion; at the very least it would seem that a basic
criterion (assum:ing one wer-e finally chosen) vouLl need to be balanced by other
elements.

27/ See paras. 42-45, above.

J8/ The Netherlands proposal is quoted in foot-note 26~ para. 58, above. See
also the text of article VI of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space quoted in
foot-note 20 to para. 43, above.
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6). The other issues dealt vith under the heading "Criteria for rer.;istration", 2g/
w~uld also arise for cons idere.tion , mut.atLs mutandis, w1 th respect to awarda by
the licensing authority , although on generei prir~ciples it may be assumed that the
latter would be granted greater pov,ers and discretion than a registration body.

(c) EffEct of ~~~nt of licence

64. In the simplest terms, the effect. of the issue of a licence vou i.d be to grant
the licensee the rights Rpecified in the licence. As a practical matte~, the
recognition given to t.hocc 1'1. .ht:~ would depend on the degree of support given to
the system and the nunbcr ')f States accept.Lng the arrangements as being in the
common interest. As re~:al'cb the nature of the riGhts granted. these would not ,
ex hypothesi, suffice to allow States to establish a claim of sovereign rir:hts over
the particular areas, and would be lilllited to enabling t.hern to explore and exploit
mineral resources and, in the case of the Netherlands "hIo-tiered" proj-osaL, to
arrange for others to do so.

(d) Activities sub.iec.t to__~!.~ence

65. As in the case of registration, it has usually been envisaged that a system
of licensing would cover both exploration and. exploitation activities. The same
issues as were listed undE:r the heading "Activities subject to regi ·tration" ')0/
would arise for consideration.

(e) Over-all limitations on the grant of lice~ces

(r) Cancellation of licences and insFection_pove~

(g) Fixing of fees or ~~~e~charges

66. The discussion under the equivalent headings in respect of registration 21/
would also apply in t.he case of a licensing system. A licensing authority might
in principle be expected to have certain responsibilities in relation to market
conditions. As regards cancellation, it would have to be decided whether a
licence might be withdrawn solely for failure to exploit resources in the area or
whether failure to observe other conditions also (for example, those relating to
prevention of pollution) might result in cancellation or some other penalty, such
as a fine.

See paras. 46-48, above.

See para. 51, above.

See Over-all limitations on registration, para. 52; Cancellation of
registration and inspection powers, para. 53; and Fixing of fees
or other charges, para. 54, above.
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67. The use of a licensing system might more easily prevent disputes from
arising concernin~ toundaries or rival claims torarticular areas than a registry
which merely recorded the information supplied to it by States. Conversely, the
[:,reater degree of authority and discretivn g~.ven to the licensing body would
n.ake the quest.Lou of ,judicial or other review of its activities more important, if
States wished to dispute its rulings. The potential range of possible means for
the settlement of disputes voul.d be the same as in the case of registratior., with
particular attention being focussed on the establishment of an external review
body to deal with dis"fl"ltes over the actions of the licensing authority itself. W

(i) Re~ulatory.functions

68. It wou.l.d be expected that under the enabling instrument a licensing authority
would be given exbens tve regulatory functions. Some of these functions have been
mentioned in paragraph 56 above. One of the questions wh i.ch might have to be
examined is whether other users of t:be sea should be entitled to f~.le objections
to licensing of sea-bed resources so as to prevent or curtail licensing. A
licensing authority could be given powers to adopt or recommend norms of
international conduct. 23/

(j) r·;odalities

69. It would be possible to combine an international licensing systeln, operating
in the outer area, 'fith intermediate buffer zones. If intermediate buffer zones
were to be established, the arrar.gements in respect of a "two-tiered" approach
might be adapted so that, although the coastal State exercised control and
operational authority, charges were paid to the international body and the general
obligations laid down under the licensing system observed.

3. Operations by an international agency

70. Some delegations have suggested that an international body should be
established with powers, inter alia, to conduct operations relating to the
exploration and exploitation of the mineral resources of the sea-bed and ocean
floor. ~ It is not intended in the present study to describe in detail the
many forms which the corporate structure of such an agency might take, but simply
to indicate the main functions which might be performed by such a body and the
principal issues which would be raised in connexion with those functions. 221

}gj On settlerrent of disputes functions, SEC, generally, paras. 75-80, below.

)~/ Or perhaps, as in the case of regulations adopted under article 21 of the
Constitution of the World Health Organization, binding unless States
registered their rejection or reservations within a given period.
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See, for example, the statement by the represent~tive of Kuwait (A/AC.138/SR.5).

Information about a number of existing international bodies established to
conduct operational ventures, and their principal legal features, is to be
found in Fligler, r!ul~1pational Public Enterprises (1967), published by
the International Bank for Reconstruction and Development.
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71. The exercise of exclusive rights by an international agency would be in
accordance with some versions of the "common heritage" approach to sea-bed
resources~ whf;reby these resourCCR are to be regarded as trust property, to be
held and developed in the general ir.terest, although it should be noted that that
concept is in fact compatible with various forms of machinery and is not
necessarily to be identified with the exercise of sole rights by an international
body. If exclusive rights were to be awarded, however, there would b~ a nunfuer
of ways (or combination of ways) in which they might be exercised: the agency
itself might carry out direct exploratiol! and exploitation operations, with its
own staff and facilities; it might ar-range for others t'1 perform these operations
on its behalf by a system of service contracts or possibly by issuing licences; or
joint ventures could be undertaken with other bodies (for example, with government
enterprises or international consortia).

72. Although it is difficult to separate questions relating to the legal status'
and structure ~f a possible operating agency from questions relating to its
functions, there are several general issues which would be raised with respect to
any operating body. These issues, which concern financial arrangements and
functions and operational functions, respectively, are considered briefly below.
Although numerous other legal matters would need to be considered in connexion
with the establishment of an operating agency, inclUding the question of the grant
of juridical personality, these issues relate less to the substantive functions
which might be performed than to the structure of the organization, and have not
therefore been dealt with,

73. As regards financial arrangements and functions, although an operating agency
might become financially self-supporting or profitable, initial capital would be
required. This might be supplied directly by participating States, either in
equal amounts or according to some agreed criteria. er loans might be raised frore
international financial institutions or from private sources, or some combination
of these means might be used. The question of financial arrangements would be
particularly important in respect of the development of mineral resources since
it is generally agreed that very large sums, perhaps in the order of
$100 million, 1§1 might be required, and thus the possibility of raising public
or international loans might be an important function of the organization. The
distribution of profits would also require careful regulation, either in the
constituent instrument or by the controlling body of the institution; the special
position of the developing countries would have to be weighed against the need to
secure an adequate return for those (whether ~ndividual Governments or other
entities) supplying the initial capital.

74. As regards operating functions, an agency with direct responsibilities would
req~ire the grant to it of a full range of legal capacities, including the power
to own and sell property. The sale, especially on a large scale, of minerals
would raise the possibility of competition with existing, land-based producers,
for which extensive regulation might be required, In the case of hydrocarbons, the
question of national fuel policies would be involved. The employment of extraction

3.f2.I Burke, "Contemporary Legal Problems in Ocean Development", in Towards a
Better Use of the Oqeans:~Studyand Prognosis, published by the
International Institute for Peace and Conflict Research, Stockholm (1968),
on p. 45, and works there cited.
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and beneficiation processes would also present problems with respect to the use
of patents and industrial or trnde ~ecr~ts. Operational functions which involved
the award of contracts would raise in addition the question of how such awards
were to be made so as to give due weight to economic considerations, on the one
hand, and on the oth6r, to the need to ensure that contracts were shared amongst
the participating States, or at least not allONed to fall entirely into the
hands of very fe,., countries.

4. Settlement of di,sputes

75. It has been suggested that international machinery could be established to
provide a means for the settlement of disputes arising out of the development of
sea-bed resources. Such disputes might comprise rival claims between States to
par-ti.cul.ar- mineral resources Dj' disputes between different users of the marine
~nvironment. If international machinery were in existence, the international
body might also be involved; the decision to allow a particular State to register
its activities in a certa~!l area or tc grant a licence to a particular State, for
example, might itself eitner solve a potential dispute or be itself the source of
one. Although more complex situations might "Hell occur. disputes may in general
be divided into two cat~gories, namely, those in which the parties are individual
States and those in which a State wisl.es to challenge the use made of its powers
by an international body.

76. The range of possible means of settlement vh.Lch might be used in the case of
a dispute bet~een States ,{ould include negotiation, inquiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agencies or
arrangements, or other peeceful means of the parties! own ~hoice, to adapt the
language of Article 33 of the Charter, to which may be added ancillary tasks
such as fact-finding and the provision of expert testimony, in so far as
specialized knowledge might be required. There are, however, a number of existing
treaty arrangements, in add.Lt.Lon to those contained in Chapter VI of the Charter,
establishing procedures for the settlement of disputes and whicll might be relevant
in the present context. Reference may be made in this connexion to the Optional
Protocol of Signature Concerning the Compulsory Settlement of Disputes, concluded
in 1958, under wh~ch disputes arising out of the interpretation or application of
any Convention on the Law of the Sea lie within the compulsory jurisdiction of the
International Court of Justice, and may be brought before the Court by any party
to the dispute being a party to the Protocol. In so far as disputes arising out
of the development of sea-bed resources might involve the application of any of
the Law of the Sea Conventions, the Optional Protocol might thus come into
operation.

I

l.
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77. Whether or not this should prove to be the case, it may be of interest in the
present context to indicate the arrangements made in the Protocol, for the
settlement of disputes in respect of the existing law of the Sea Conventions. It
may be noted, first, that reference of disputes to the International Court is not
tbe only means of settlement envisaged; the parties may agree instead to resort to
an arbitral tribunal, or to adopt a conciliation procedure. 211 Secondly, the

?L! Optional Protocol of Signature cone erring the Compulsory Settlement of
Disputes, articles III and IV.
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';eneral ob'l Lgat i.on to refer disputes to the International Court does n)t, apply in
re spec t of one particular category of disputes .• f')r vhl ch a separate pr-ocedur-e is
provided. 39/ In the event 0f a dispute c'Ji1cernin=' the establishment of
CJnservation measures affecting particular S'C0Cts of fish or other livinG marine
i-e sour'ce s of the hiC;h seas: the dis pute may be sub.ni. tted .• at the request of any
,Jfc,he parties, to a special commission of live meuber-s , unless t.he parties a~p:ec

t.o settlement by anotner method, as provided for in Article 33 of the Charter.
T:.~ uembers of the c orcmi s s Icn are to be named by agreement between the States in
dispute, and; f'a i Li.n-, o[!;reement, by the Secr'ecary-Cener-a'l in consultatian 'Hith
che St.ates concerned; t he President of the Ent.ernat.LonaL Court of Just.ice and the
Director General of the ~ood and Agriculture Organization of the United Nations,
Ilfror,l amongst well-qualified persons being nationals of States not involved in the
l1ispute and specializinG in legal, administrative or scientific questions,
relating to fisheries, depending upon the nature of the dispute to be settled ll

• 0;9/
Having ~egard to the fact thut disputes in respect of the development of sea-bed
uri.ne.ra'l,s may also Lnvo l.ve questions of r'es ouice a Ll.ocat ion and cons ervatLon , this
exaurpLe may be of particular relevance. 40/

3J/
]C)/

Ibid., article 11.--'
Convention o)'} F:i.shing and Conservation of the Living Resources of the HiC;h
Seas, article 9, para. 2. The remaining provt s i ons of the article are also
)f :i.nterest:

I

tl3. Any State party to pr-oceedf.ngs under these articles shall 'mve
the right to name one of its nationals to the special commis sf.on , \'lith
the right to participate f'u.LLy in the proceedings on the same fOjting
as a member of the commission, but without the right to vote or t·:
take part in the writing of the commissionfs decision.

114. The commission shall det.ernrlt,e its mm procedure, assuring each
party to tile proceedings a full opportunity to be heard and to present
its case. It shall also determine hmJ the costs and expenses shall be
divided between the parties to the dispute, failing agreement by the
parties on this matter.

11 5• The special commi.ss ton shall i-ende.r its decision within a period of
fi-ve months from the tirr.e it is appointed unless it decides, in case of
necessity, to extend the time-limit for a period not exceeding three
months.

116. The special commission shall, in reaching its decisions, adhere to
these articles) and to any special agreements between the disputing
parties regarding settlement of the dispute.

117. Decisions 0f the commission shall be by majority vote. 1l

~:~/ The circumstances in ~hich conservation measures in respect of living marine
resources may be prescribed are defined in the Convention on Fishing and
Conservation of the Living ResoUl,-cs of the High Seas, articles 4-S.
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78. \!hilst, as r revtouc Iv indicated, there wou.Ld be a range of possible means
'"il Lcl: couLd be used 1'01' the settlement of disputes, some of the methods or
n.ach t nr-rv vh i cl. l:!ight be used may be cor.sidered with respect to cer-ta In
s i t.uat.Ions , First, vher-e- no rer:ulatory machinery, in the form of rt::gistrntio!l
or licensing, existed, it would seem unlikely (thoul;h, of course, possible) thl'tt
A. pe rr-anerrt institution would be established specifically to deal with disputes.
In a situation wht::re Sta.tes were free to act ,.;1 th maximum freedom, they would
:~r('sur::Ably prefer that the same principle should appIy with respect to the means

, ~ -t.t.Lement of any d i.s r.utes which might ari se , Accordingly, the settlement of
. ~~>:~utes mit:~r.t nroceed on an ad hoc basis, as determined by the particular statec
LnvoI ved ,...ith in t he general fraJlloork of the Chart.e r , in particular of Chapter VI
r ...-La t i nr; to t.he pacific settlement (If d Lsnutes , Hovevcr , it would be possible to
;',rovide for SOI:1€' measur-e of Lns t.Lt.ut ional Lzed disnutes settlement procedures if
States undertakinc sea-bed activities were required to r:ive notice of their
intention so that, inter alia, other States whi ch felt their interests might be
affected udver-se.Iy ,~ould hold consultations .,ri th the State in question, If the
:r.att.er developed into 11 d Lsout.e it might be set.t.Led by ad hoc means of the
~'arties' choosing or be referred to '.1 special body or panel , composed along the
lines of the special cor.lmission envisaGed in the Convention on Fishing and
Conservation of the Livine: Resources of the High Seas; for example, establishment
of such a bc dy could be provIced for by a multilateral treaty or protocol.

7,",l, l!here, on the other hand. regulatory mach i.nery existed, in the form of
registration or licensing arranGements, the T'rocedure for thE: settlement of
disputes might be mor-e ir:stitutionalized; indeed, the requirement that activities
be registered or Licensed may itself be ~ =gard2d as H means of preventing disputes.
If disputes did arise, the existing uach l nery , de!~ending on its extent, could be
used Ln several wavs : on the one hand, its activities would provide evidence of t.he
activities of, or rights allotted to, one or other party, and, on the other, it
wcul.d enable d l sput.e s to 'be submitted to a suitable body established 'vithin the
o.rgan fzat.Lon or linked to it, as an alternative to ad_JlaS-.. procedur-es , 'Ihe nature
of such a body might be similar to the snecial commission previously re·nerrec. to,
or a particular organ of the over-all machinery could be employed, ~ or an
entirely separate body such as a special chamber of the International Court of
Justice. ~ Provision could also be made for a series of procedures
(consultations and negotiation between the parties, reference to a special body
or to the executive organ, with the possibility of subsequent referral to the
International Court or other juridical organ).

20. lastly ,.,itn regard to disputes concerning the actions of' the international
machfnery itself ('-"1ich might arise in the case of' registration or licensing
bodies, or with respect to the activities of an operational agency), what would be
i nvc Lved wouLd be, aC(~:.h·din:::: to the c i r-cumocance s , either a dispute abouc the use

~'l/ Reference Cl d i aput.e s t·) the executive 'bocly is a uet.hod used , aLcr:CGt otters,
b:/ 30t;~e of the s~eci3.1i=r>'i agcnc i e s , for the ~ettlel..en"l; of di aput.e s ,

!'-::./ .:tatute of' the Entcrnat.Lona I Court of -Iurrtl ce , i\rticle 26, para. 1:

llThe Court Lay free t.Lr:c to 'tLme I'orra Cl1C 01' ..orc chamber c , compoued of i.hr-ee
or Lore judge::.; as t.hc Court may de te rr.rl.ne , f'o r dealing with particulor
categories of cases; for example, labour caces and cases r'e Lat.i ng to transit
ancl cO!TJl.lunications.1!

-116-

made
ar-t s
an c
Oill~

to t
d~ci

subj
an a
syst
"'ith,. know
impo
are
reeu
vish
acce
imme



"

i

"

made of the powers allotted to the international orranization, or e. dispute
arising out of the activities of an international body (such as, in the case of
an operational agency, a claim of liability for damtlge done, for example). iV
(lilly the first case is referred to here. Consideration would have to be etven
to the question of whether or not States should be a.l]owed to appeal against
d~cisions taken by the international body or to request that those decisions be
subject to external or further review. Appropriate arrangements might range from
an adaptation of the "notice and complaints" procedure, referred to above. to a
system of judicial revie",. such as that provided by the European Court of Justice
\·rith respect to the regulatory funct ions of the European Community. Hithout
knowing the extent of the powers entrusted to the international body. it is
impossible to say what system would be most desirable; hovever , since disputes
are perhaps more likely to occur in the allocation of resources than in their
regul~tion. a flexible orncedure might be devised so as to enable a. State. if it
wishes to do so, to contest the actions of the international authority, with the
accent laid on various methods of conciliation and negotiation between any States
immediately involved, rather than on judicial settlement.

13/ If the dispute concerned the direct activities of an international body (for
example, over the performance of a contract, or if international
responsibility were alleged for damage done), arrangements would have to
be made for an appropriate method of settlement, such as arbitration. In
such Circumstances, however, the inte~national body would be involved solely
as a party to the dispute and would not itsel~ normally be called upon to
perform settlement of disputes functions.
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Ill. rl\:~~~IPL. F(,Ri;~: OF 1N'i' .HNAT1CN,\I. ~~L~mN~nY \ND UnGI\NIb\'l'I0Ni\L
'-tt::·.~;T10N:i

bl. 'I'he func t i.ons couc Lde rcd ill sect ton 11 of che pr-esent study lUi~ht be
carr i.ed out t1Y va r Louu forms of Lnt e rna t Iona.L 11'~H.:hillery, wlri ch are exaurincd
be Low, '.-:idle the follm:il1G survey Jp::lls with possible t'orms of t nt erua t IonoL
n:nehi:;('ry whLc h mi.;;:\L l t~ W3t..'J. to pcrf'orui r'unct Lons \,'hiLl! :U'C not being ca rr-Led
out at t he pre;-Cl!t t In.e , it uay be recalled t ha t seve ra L bodies not.. conduct
ac t Lv Lt i e s wh.i.ch r'e La t e to par-t Icul.ar as oec t s of nn.ri nc r-es ource deve Lopmcrrt ,
Acc ourrt wouLd ac coi-d i nGl~1 1:2 Vt' LO t-e taken or t h i s ract ill i he event t hat it
"as dec Ldcd to establish int('rll~ltil'l1al un cuLue.ry to prornot t~ tile exploration
and expLo Ltn t i ou oft~\e m.inc rn L resources of tile sen-cbed ,

82. In the case of rei.;istral ion, n ;-Ili table f'orui of Lut er-nn t t oua L machinery
might consist of n secrcta r lnt uni t or centre whi.ch could record and
d Ls s eud na t e the tnforu.at Lou supplied to it. Such a body mi;3ht uuburi t an
annual report on its activities to an extst Ln.; body (for exnmpLe , the General
Assembly), but wou Ld .io t in pr-Lnc i pLe re qut r e the establishment of o ny special
s upe rv Ls ovy organs , If, hoveve r , it l,aS decided to i nves t the regit~tratiul\

bcdy \.;1 t h n.ore extens tve PC'\it.::I'S, :1.01'(: e Laborn t c icactrl nery wouLd be required,
\"hicb couLd exe rc i se .l'e~~illntor.y 1uuc t Lons viu.l pous l bIy pe rf'orm functions in
connex i ou \d t h \ he se t t Lement of di sput cs . 1. this Cf\S2 the i.n c lrine ry mi,~!lt

need to include 3. cou.u.Lt t ee and/or an execut Lve council composed of the
representoti ves of ~~ t at es , as "ell 8 S a pe rirancnt secretnr-Lat . In t hi s event
cons Lderat.Lcn wouLd have to be given to the ques t i.on vhe t he r this special
machinery should ue errtn.b Li shed Oil ih: UIV!l or vhet he r it wouLd be possible to
make use of cxi.s t Ln.j Lus t Lt.ut Lons , !, Uul ted N:) t Lous subs i.df.ary orgnn misllt
prov Lde a suLtab l,e f.ramewor-k for the pe-rf'orumnce of the t.as ks in question,
and for the L.ltlctiollin,; of l-od i es composed of [-; late rel?resentotives.

83. If Lrrternat.Lona.L uac h.iner'y ve re t o be set up wi t h authority to c;rant
licences in respect of sea-bed activities, it woul.d appear to be necessary
to create s ctue f'orm of international bureau, institution or or'gani.zat Lon,
Such a body might consist of an executive council and/or a cOlllmittee or
assembly whf.ch met periodically, and a secretariat, for example. v!hile the
exact structure of the u.achf.nery wouLd vary according to the power-s conferred
by t.he constitutive Lns t.rumeut , s u.it.ab Le forms of machinery woul.d range from
a body such DS a Uui.l.ed nations subsidiary organLo an organization similar
to a speci.alized ageucy, pcs ne s a lu.j international LegaL personality in its
mm riGht.

84. If uachlnery "ere t.o be established wi t h exclusive rights to conduct
exploration and exploitation of the ocean floor, it wouLd be uos t likely to
take the form of a separ'at;e internntior.nl organization. 8u~h an organization,
in order to carry out effectively its f'unc't i on s of dLr'ec t exploitation, woul.d
have to be endowed with extensive powers and l)osseSG international legal
personality. For example, it woul.d have to ce given the pover and facilities
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to exploit sea-bed resources and to hold property and the locus standi to bl
. t t k l' ith ena e
~ 0 ma e c a~ms w respect to damage or loss. The organization would need
an appropriate structure, consisting of several organs composed of government
representatives, and its own secretariat. '

85. As noted in paragraphs 75 to 80 of the previous part of the study
machinery for the settlement of disputes might take a variety of forms: Use
might be made of existing machinery, for example) or special procedures or
organs might be created to deal specifically with disputes arising out of
sea-bed activities. Such procedures or organs might or might not form part of
other machinery, sue h as a registration or licensing body. It is suggested
that, in view of the special features involved, the question of the form of
possible machinery for thp settlement of disputes should be distinguished from
that of the forms of machinery which might be suitable to perform more general
functions relating to sea-bed activities.

86. Summarizing the preceding discussion, it might be said that, subject to
the qualification just mentioned with respect to possible machinery for the
settlement of disputes, the main possibilities with respect to ~he varinus
forms of international machinery WOllld appear to be the following: (i) a
secretariat centre or unit, which might be established within an existing
organizationj (ii) a United Nations subsidiary organ; and (iii) an
intergovernmental body having an independent legal status. The choice between
these forms would of course depend on the functions to be performed and the
extent of the powers vested in the machinery.

87. A distinction which may be noted with respect to these various forms of
machinery is that whereas a secretariat unit or subsidia~y organ could be set
up under existing Uoi ted Nations procedures, the establishment of an
intergovernmental body with international legal personality would require the
adoption of a treaty between States. The legal status and powers of machinery
forming part of the United Nations would accordingly be derived from the Charter,
unless possibly a treaty were to be adopted establishing additional rights and
obligations, as between the States parties, with regard to that machinery. Under
the Cbarter the co-operation of States in the activities concerned - for example,
the registration of information about sea-bed activities with a subsidiary
organ set up by the General Assembly ~ would depend on the response of
individual Sta.tes to the resolution of the General Assembly requesting them to
provide such co-operation. If, on the other hand, a treaty were concluded,
the co-operation of the States parties in the performance by international
machinery of particular functions might be made a matter of specific legal
rights and obligations. This would apply most obviously in the case of an
autonomous intergovernmental body set up to perform functions relating to
sea-bed activities where the conclusion of a treaty would be required both to
establish the orga~ization and to create the obligations of States with respect
to it. The distinction between new, inde~endent, machinery established by
treaty and machinery established by means of existing United Nations procedures,
while it eXists is not however, an absolute or overriding one. As is shown, , . th
in the following part of this section, the subsidiary organs set up by e
General Assembly vary considerably in structure and, in some instances at
least enjoy a considerable measure of autonomy from the parent organ under a, h .
constituent resolution which may be regarded more or leGS as a compre ens~ve

statute. Furthermore, in at least one instance, a United Nations subsidiary
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organ has been given functions under a treaty imposing ohligations on the
states parties to it} though not on United Nations Member States as a whole.
III the case of sea-bed exploration and exploitation, it would thus be possible
to provide, by means of a specially concluded agreement under United Nations
auspices, for the acceptance by the States parties of various related
obligations and rights, and for the performance by United Nations machinery of
the functions envisaged in that agreement. Such an arrangement wo~ld, of
course, require the acceptance, according to United Nations procedures, of the
request made by the States parties to the agreement.

B. Organizational guestions

88. If it was decided to establish new machinery in the form of an organization,
such as a United Nations subsidiary organ or a separate international agentl;JT,
various problems would need to be considered in relation to the structure and
internal functioning of the new body. Some of the issues which would be
raised are examined below, under the following headings: (1) Procedures for the
establishment of new machinery; (2) Membership; (3) Voting arrangements,
(4) Financial arrangements; and (5) Secretariat. Under the first heading,
relating to procedures for the establi8hment of new machinery, reference is
made, inter alia, to the possible establishment of a centre or unit within the
United Nations Secretariat in connexion with performance of the functions listed
in section II of the study. Selected examples are given below of the practice
followed by the United Nations with respect to the issues concerned in the case
of bodies previously established, and of the relevant practice of the
specialized agencies.

1. Procedures for the establishment of new machinery

89. In the event that it was decided to entrust additional functions relating
to the exploration and exploitation of sea-bed resources to the United Nations
Secretariat, the necessary action to establish a special centre or unit could
be taken by the Secretary-General, in his capacity as chief administrative
officer of the Organization, such action might be taken follOWing the adoption
of a resolution by the General Assembly, for example, or in response to a
request made by SOme other body.

90. A United Nations subsidiary organ to perform functions relating to the
development of sea-bed resources, on the other hand, could be established by a
resolution of the General Assembly under Article 22 of the Charter. A large
number of subsidiary organs, varying greatly as to their structure, composition
and duration, have been established on previous occasions by the General
Assembly to perform a variety of tasks. 44/ An element common to these bodieS
is the fact that the parent organ, to whiCh they normally report, may change
their structure and the conditions under which they operate. Despite the

44/ A comprehensive survey of the i?ractice followed is to be found in the
sectioll dealing ,Jith Article 22 contained in Repertory of Practice of
United Nations Organs, vol. V, Supplement No. 1, vol. I, and
Supplement No. 2, voL 11.
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existence of tbi s pm-ler, a number of General As sembly subsidiary organs s h
the United Nati~ns Conference on Trade and Development (UNCTAD) and the'un~~edas
Nations Industrlal Development Organization (UNIDO) have been granted
considerable measure of operational independence and have been establis~Qd under
detailed resolutions ~esembling the statutes of autonomous organizations~
~t has b:en the prac~lce.when creat~ng United Nations sUbsidiary organs to
Include In the constltutlve resolutlon provisions relating to th~ functions
structure, membership, voting and financial arrangements with respect of th~
new body. The structure of many of these subsidiary organs includes the
existence of (i) an executive head, (ii) an intergovernmental body which
provides over-all gUi~a~ce, and (iii) a secretariat whose officials work solely
for the relevant SubsIdlary organ. In the event that it was decided to set
up a separate intergovernmental organization it would be necessary to conclude
a treaty, binding on the States parties thereto.. As preViously indicated a
treaty could also be used to define the functions of a United Nations SUb~idiary
organ.

91. Information about the method under which various forms of eXisting (or
previously existing) bodies were established is given below, under the
folloWing headings: (a) machinery established within the Secretariat;
(b) United Nations subsidiary organs established by General Assembly
resolution; (c) United Nations subsidiary organs performing functions under
treaties; and (d) international organizations established by treaty.

(a) Machinery established within the Secretariat

92. The form of Secretariat arrangements which might be made would vary
according to the extent of the functions to be performed, it would be possible,
fer example, to establish a division or centre for the purpose, or to make use
of or to enlarge the existing Secretariat units dealing with sea~bed affairs.
As regards previous practice, it may be .noted that the receipt and
dissemination of information by the Secretary-General about outer space
activities, under article XI of the Treaty of Principles Governing the
Activities of States in the Exploration and Use of Outer Space, 45/ is
performed by the Outer Space Affairs Division established within the
Department of Political and Security Council Affairs. A brief description of
several centres which have been established within the Secretariat for
various purposes is given below.

93. The Centre for Development Planning, Pro,iections and Policies, wtich was
established by the Secretary-C2neral in October 1965, incorporates the former
Economic Projections and Programming Centre which had been set up in r~sponse

to General Assembly resolution 1708 (XVI). The Centre prepares econom~c surveys
and studies relating to economic planning and projections, a~d prov:de~
development planning advisory services. The ~tre for HouSlng, Bu~ld~ng and
Planning was established by the Secretary-General in June 1965 withIn the
Department of Economic and Social Affairs, following the endorsement by the
Economic and Social Council (resolution 1024 (XXXVII), part C) of
recommendations made in 1964 by the Committee on Housing, Building and Planning.

4S/ General Assembly resolution 2222 (XXI), annex.
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In addition to providing the secretariat for this Committee, the Centre prepares
studies and reports and provides advice to Governments on questions within the
area of its responsibility. It also organizes pilot projects in the field of
housing, building and planning, including bilateral assistance, under General
Assembly resolution 1508 (XV).

94. The Centre for Industrial Development, which has been superseded by the
establishment of UNIDO, was created within the Department of Economic and Social
Affairs in July 1961, upon the recommendation of the Committee for Industrial
Development, a standing committee of the Economic and Social Council. (The
Committee, pursuant to General Assembly resolution 2152 (XXI) has now been
abolished, following the establishment of UNIDO and of its principal organ, the
Industrial Development Board.) The Centre was headed by the Commissioner for
Industrial Vevelopment, following his appointment in June 1962 by the
Secretary-General. The Centre served as the secretariat for the Committee for
Industrial Vevelopment. In addition, the Centre's activities included the
making available to Governments, on request, of information on technical
aspects of industrialization programmes, on the mobilization of national
resources for industrialization and on the furtherance of arrangements,
bilateral and multilateral, for the development of industry. Those functions
and others are now being carried out by UNIDO.

(b) United Nations subsidiary organs established
by General Assembly resolution

95. UNCTAD. By resolution 1995 (XIX) of 30 December 1964, the General Assembly
created the United Nations Conference on Trade and Development (UNC~AD). In
this instance, the initiative for the establishment came from the General
Assembly itself, witho~t reference to a subsidiary body. The resolution provided
that the members of UNCTAD would be those states which are Members of the United
Nations or members of the specialized agencies or of IAEA. It also established
as the principal organ of the Conference the Trade and Development Board, which
carries out the function of the Conference when the latter is not in session. 46/

96. UNICEF. Upon the recommendation of the Economic and Social Council,
adopted at its tlnrd session (resolution la (Ill) of 30 September 1946), the
General Assembly established UNICEF by resolution 57 (1) of 11 December 1946,
subject to subsequent review as to its future continuation. Upon review during
its eighth session the Assembly reaffirmed the provisions of the establishment of
UNICEF, with the exception of any reference to time-limits (resolution
802 (VIII»). In accordance with paragraph 3 (b) of resolution 57 (I), the
Executive Director is appointed by the Secretary-General after consultation with
the Executive Board.

97. UNRWA. The General Assembly established the United Nations Relief and
Horks Agency for Palestine Refugees in the Near East (UNRWA) under resolution
302 (IV) of 8 December 1949, as a temporary agency. The mandate of the Agency
has been renewed for varying periods by the General Assembly, most recently,
in accordance vlith resolution 2452 B (XXIII) of 19 December 1968, until
30 June 1972. It ShOllld be noted that) in this instance, the decision to establish
the organ was based on a report of the Secretary-General (A/I060 and Add.l)

116/ The mel,I[)ership of the Board is discussed in paragraph 106 below.

-122-

9
d1
Q

a
o
c
s
o
U
:f
c

5
I
1
1
1



,.

U:1d en a report of a bedy (the Unitt2J. J:\utiol1s Economic :3Llrvey HiS:3iOI1 1'01'

the Middle East), the Latt e.r being itself a crea t Lou of 11 s ubs i d i ary 0rL;an of t ne
c;en-=ral Assembly (the United Nations Conciliation Ccmmiss t on for Pa Ics t Iue },
The executive head of UNRHA (since 1':)02, the Ccmmissioner-Generul). ire a c ccrdanc e
'.I1th the es tal.Lfs hfng resolution, is appointee! by the Seeretary-Gecel'al, in
consultation \-lith the Advi sory Ccmmission of UNRH.;!,.

(c) United Nations subsidiary organs perforllill,
functions ~nder treaties

:)6. A number of United Hetions subsidiary orGans pe rf'oru functions which are
defined in Lrrte rnu t Lona L agreements, particular examples being t he bodies
concerned \Ii th narcotic drugs and the Office of r he United Nat i.ous High
Cou:missioner for Refugees (UNHCR). In the case of the Office of UNHCR) t he
Uffice vas created by t he General Assembly n nd ;eiven f'unct Ior.s under a separ'ate
convention. In the case of the var'Lous cd Les concerned '\-lit h narcotic drugs,
some of these were established uuue r treaties concluded before tile establishment
of the United Nat ious and subsequently brought Hithin tile f rauework of the
Uni ted NAtions. under the 19G1 Single Convention on Narcotic Drugs, hovever ,
; L, -cLions vere given t o Un.it.ed Nations bodies. Further details of the organs
concer-ned ar-e given be Lov ,

l)9. Narcotic G.ru~~s bodies. Prior to the 1961 Single Convention on Narcotic
Drugs , the ll:ai!-, reguletory t'.2.chinery consisted of the Permanent Central O)iutn
Board (PCOB) 3!1d the Drug Sl'pervisory Body, uhich had been established by
treaties conc Ludcu in 1925 and 1931 under the ausp i ces of the League of
Nations. Under ~\ Prot occL of 1940, approved »s General Assembly resolution
54 (I), these ~)odi'2S were brought v i t hf.n the framework of the United Nations,
and ver'e cons Lde i-eu ;',j 11organs of t he United NatLons" for the purposes of
var-Ious Genernl Asserub Iy resolutions. Accordingly, their expenses wer-e included
in the budget of the Uui t ed Nations and their staff appointed by the
Secretary-G2nera1.

100. Under' t ne 19G1 Single Convention Oll Narcotic Drugs the States Parties
agreed to entrus t various control functions t o the Commission on Narcotic
Drugs (a funct LonaL commissior.. of the Economic and Social Council, which
had been previously established) and to the International Narcotics Control
Board. It was stated in Article 6 of the Conveut.Lon that the expenses of the
Commission and Board vouLd ~)e borne by the United Nations, in such manner as
t he General Assembly might decide. Article 44 of the Convention pr'ovf.ded that,
upon the entry into force of the Convention, its provisions woulJ, as between
the States parties, terminate and replace the provisions of the earlier
treaties relating t o narcotic drugs. Following the entry into force of the
Convention, the International Narcotics Control Board teok over the functions
of the PCOB and Drug Supervisory Body.

101. UNHCR. The OffiCE: of tile United Nations High Commissioner for Refugees
was established by Gene raL Assembly r-es o.Lut Lor, ,519 (IV) of 3 December 1949.
That resolution, inter alia, requested the Economic and Social Council to
prepare a draft resolution, uhich wouId include provisions for the functions of
the Office of UNHCR, for subufs s Lon toche fifth session of the As sembLy , The
draft resolution pr-epar-ed by the Council vas subsequently adop t ed by the
Assembly as on annex to resolution 42;:> (V) of 14 December 195U (referred to 0.8

-123··



the ':'atute of the C'i'fice of the U..ited Nations Hi g h Con.uri s s i oner- fcr Hcfuc,ees),
and the Cffiee car.e l nt o l'einc on 1 January 1951. AL t he same session the
Gener-a L .;~'ser~:bly took action to elaborate a ~iraf"t Cc'~:\'sntio(: r.-:13tLl[; to tile
:..:; .a r us of Ref ugee s In respect of whi ch UNHCR wouLd have ce rt a Ln l';,'S :~n2ibiliL:1.,;;s

a nd f uuct i cns . The As seubIy , in an annex to resolution 429 (V) of
14 D,)cet.;ber 1950, set out a draft (;.:finition of the term "refuL;ee" vhi ch vas
s Iiai.La.r to t ha t cont a i re d in che Stntut.'.'l . l'l" Cffice of UNHCR and ilhich, ,dtb
cer-t eI: revisions, r•.'as Lncor-por'a'ted into t he CC'l1vern:L'11 r'e La't i.ng to the Status
of Ref'ugees , 'I'l:e operative ;:aru:.;raphs of r,'solution 429 (V) read as f'o Ll.ows :

"l. recides to convene in Geneva a conference of plenipotentiaries
to ccmplete the draftins of and to sign both the Convention relating to
the Status of Refugees and the Protocol relating to the Status of
Stateless Persons)

"2. Recon:n:er_ds to Government s par-tLcLpat.Lng in the conference to
take into consideration the draft Converrt Lons submitted by the '~ccnomic

and Sccial Council and, in particular, tl:e text of the definition of the
t erm t refugees t as set forth in the annex hereto;

"3. Requests the Secretary-General to take 't he steps necessary for
tte convening of such a conference at the earliest possible opportunity

"4. Il-S"tructs the Secretary-General to invite the Gov.L nmerrt s of
all States, bot h l~embers and non-members of -c he United Nat.Lons , to
attend the said conference 8f plenipotentiaries,

115. Calls upon the United Nations High Commissioner for Refugees,
in accordance vith vche provisions of the Statute of his Office to
part icipate in the wor'k of t he Conference. 11

The Convention, which was adopted at the Conference of Plenipoteutiaries and
came into force on 21 A)ril 1954, establishes in effect a legal regime for
refugees i'li thin the territories of the States parties to the instrument. The
Office of UNHCR is responsible for supervising the application of the provisious
of the Convention, in accordance "idth Article 35 thereof.

(d) International or,t<:anizations established by treaty

102. There are raany examples of the establishment by multilateral treaty of
international organizations eY1joyinG independent legal personality: the United
Nations itself, the specialized agencies and IA3A. Here this procedure to be
adopted, the constitutive instrument, i.e., the treaty defining the powers and
structure of the crganization, would be binding on the States parties. If the
Conmf.t.tee decided ttat an international organization to perform functions
relating to sea-bed activities should be established by treaty, it might submit
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various re ccrmnendat Lons to tint effect to the General Assembly. The
recommendatior miGht t ai;e tile f'oru of r'e que s t Lng the General Assemb Iy to
authorize the CC%t;littee (or a S\.ll-,-,~c"il!littee of the present Couud t toe}, or a
specially ccn s t Lr.ut ed prepcl'story ccrraLt tee , to e lacorate a draft instrument
(convention, Sc:lll~-:'e, cor.s t.ltutLon, et c . ) for subudss i on 1'0 a subsequent session
L'f t ne Ue:.c~-::'?LJ. i\~ s:;::.i;l,y', ilitll a v Iev to transmitting the draft instrun:ent to a
dLp LcmatLc c or.f'ez'ence of plenipotentiaries, to be convened under the auspices
vI :.. he Udi ted Nations. Ti:e ::;,,:eral As semb Iy itself could decide by resolution
to convene such a conference, wlri ch wouLci le requested to consider the adoption
of a suitable instruoent, and to open it for signature.

103. The question of the relaticnship be'tween rthe organization and the United
Nations would also need to be considered. The organization miGht be
established by treaty as a specialized aGency, '\:ithin the meaning of Articles
57 and 63 of the Charter, or as an organization enjoying a different type of
relationshio ilith the United Naticns, such RS t ca t between the United Nations
and IABA. A reference r o the nature of the relationship oe tween t he new
organizaticn and the United Ibtions might therefore be included in the draft
treaty (and possibly in the Committee I s recommendation aLs o }.

2. Membership

104. Tile subject of meuber-ahi.p wi Ll, be examined under tim uain headings:
(a) membership in the governing bodies of United Notions subsidiary organs and
(b) certain aspects relating to membership in specialized agencies. 47/

(a) Membership in the governin~ bodies of United Nations
subsidia~y organs

105. UNCTAD. General Assembly resolution 1995 (XIX) of 30 ~ecember 1964 provides
that the members of UNCTAD shall be those States whLch are Members of the Uc.Lted
Nct Lons or members of oche specialized agencies or IAEA. The fact that all
States members of UNCTAD are convened periodically at the Coi.r'er-ence, as well
as the establishment of a principal organ of the Conference, the Trade and
Development Board, differeLtiates UNCTAD from certain other subisidiary bodies,
wher-e provision is made for -che participation by States in one intergovernmental
body only, as l-lill]e seen be Low ,

106. As regards membership in the Trade and revelopment Board, the resolution
provides as follows:

114. A permanent organ of the Conference, the Trade and Development
Board (hereinafter referre-,1 to as the Board), shall be established as
part of the United Nations machinery in the economic field.

11 5• The Beard shall consist of fifty-five members elected b.y the
Conference from among its membership. L, electing the members of t.he
Board, the Conference shall have full regard for both equitable

!

.Mil.

I

47/ That is, associate memoer-shf.p , status of observers, and membership in
governing bediee. It was not considered necessary to examine the
membership provisicns, as such, of the sgecialized agencies.
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ll(d) ~3ix from the SL:ates listed ill par-t D of the annex.

11(,-.) N 1~ ine fro\:\ t le SLates listed in part C of the annex;
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Board snall be elected at each reGular
They shall hold office until the election

117. The members of the
session of the Conference.
of their Sllccessors.

119. 2ach member of the Board shall have one representative \dth
such alternatives and advisers as may ue re~uired.

"s, R 11etiring memoers sha be eligible for re-election.

ll(b) --, 1iC.ig rt een from t he Slates listed in part B of the annex,

11(a) 'Iverrty-ctvo f'r'om rthe Slates listed in part A of the annex to
the present resolution:

lI u . The lists of States contained in the annex shall be revie\led
periodically by the Conference in the light of changes in membership
of the Conference and other factors.

geographical distributj.on and the desirability of corrt Lnufng representation
for the pr i.nc Lpa l, trading States, and shall accordingly observe the
followinG distribution of seats:

1l10. 'I'he Board shall Jnvtt e any member of the Conference to
par-t Lc Ipat;e , without vote, in its deliberations on any matter of particnlar
concern to that member. ll

114. Resolves that a single intergovernmental committee of
thirty-seven members, to be known as the Governing Council of the United
Nations Levelopment Programme, shall be established to perform the functions
previously exercised by the Governing Council of the SIJ<:cial Fund and the
Technical As s Lst.ance Committee, including the consideration and approval
of projects and programmes and the allocation of funds; in addition, it
shall provide general policy guidance and direction for the UnitEd Nations
Development Programme as a whole, as well as for the United Nations regular

The annex referred to in .1aragraph 5 consists of a series of groupings of States
from \ihich the members ofL:he Board are to be elected. It may be noted that
whereas other subsidiary bodies of the United Nations provide for the election
by tile General Assembly or by the Economic and Social Council to the relevant
Governin~ and principal organ, the UNCTAD resolution provt.des that this should
be accomplished by voting \'iithin the subsidiary body itself.

107. DrJDP. General Assenilily resolution 2029 (XX) of 22 November 1965, which
by combining the ~xpanded ProGramme of Technical Assistance and the Special
Fund, established the United Nations Development Programme (UNDP), provides that:

·'0"
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pr'ogranenes of technical assistance , it shall meet twice a year and shall
subnri t reports a nd recommendations thereon to the Economic and Social
Council for consideration by the Council at its summer session decisiol1f:
of the Governing Council shall be made by a majority of the member-s
present and voting,

"5. Requests the ~ccnolllic and Social Council to elect the members
of the Governing Council from among States lember-s of the United lJ'lions
or member-s of the specialized agencies or of the Internati:mal Atomic
j!;,lergy Agency, providing for equitable and .aLanced representation of 'l "'=
economically more developed countries, on the one hand, having due regarL
to their cont r-Lout t on to t he United Nations Development Programme, and of
t.he deveLopLng countries, on the other hand, taldng into account the need
for suitable regional r'epre serrta'tf.on among the latter members and in
accordance i·lith t he provisions of the annex to the present resolution, the
first election to take L)lace at the first meeting of the ::"conooic and
Social Council after the ad.Jption of this resolution. 1l

108. The annex referred to in t he resolution prov..des 3.S f oLl.ows :

Ill. Nineteen seats on the Governing Council of the Urrited Nations
Development Programme shall be filled by developing countries rtnd seventeen
seats by economically more developed eo unt r i.es , subject to the f'o.Ll.ovi.ng
conditions:

Il (a) The nineteen seats allocated to c1eveloping countries of Africa,
Asia and Latin AmerLca and to Yugoslavia shall be filled Ln the follmlinG
manner: seven seats for African countries, six seats for Asian couwntries
and six seats for Lu't Ln AuerLcan c ount.r'Le s ) it be i.ng understood that
agreement has been reached among the developing count.r-Les to a ccommcdate
Yugos LavLa ;

"(0) Of the seventeen seats a Ll.oca ted to the economically more
developed countries) fourteen shall be f'Ll.Led iW Vlestern Eur-opean and
other countries and three by Eastern European countries,

1I(c) Elections to these thirty-six seats shall be for a term of
three years provided; houever , that of the members elected at the first
election the terms of t.weLve members shall expire at the end of the year
and the terms of ~ivelve other members at the end of two years.

112. The thirty-seventh seat shall rotate among the groups of countries
mentioned in paragraph 1 above in accordance \'li th the follouing nf.ne-year
cycLe ;

First and second years: Western European and other countries)
Third, fourth and fifth years: Eastern European countries)
Sixth year: African countries;
Seventh year: Asian countries;
Eighth year: Latin A,l:erican countries;
Ninth year: Hestern ~uropean and other countries.

1!3. Retiring members shall be eligible for re-election.1!
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11.". UNIC:F. l>iembC'l'ship in che :;Xecutive Board, the intergovernmental body of
:JNICEF.. is ~)r.)vided for in the establishing r~solution 57 (I), of
11 December 1941;· subsequently, on the recommendations of the G-:neral Asseub ly,
ad j us cmeut s and reor~anizatiolls ver-e made by ~~conol:lic and Social Council
resolutions, 1ll0Gt recently under Council resolution 610 B (XXI). The Executive
Beard consists of t hi r ty States, l'lcmbers of the Utli ted Ne.... ions and memcer-s of
the spec tn Ldzed :lgencies, desiGnated by lhe i!;conomic and Social Council. The
Executive Board reports ~o~he Council and carrief' Jut its duties Il i n accordance
Hit h such principles as may be laid down by the Econoun,c and Social Council and
i cs Social Comnrlss Lon". It choul.d thus be noted that although UNICZF is a
subsidiary :)rgan of i he General Assemb Iy, its Execut Iv s Board has been
constituted by t he ~conol~lic and Social Council to whLch it reports, and t.hat
progra.aces are adopted in accordance HUh the principles established by the
Counc i L and its Social Couuusr Lon. An arranger.:ent vhi ch haa similar features
has been made wi t h respect to UNHCR.

110. uNHCR. As in the case of UNICEF, r he office of UNHCR, although an organ
of the General Acsemo Iy , enjoys a close relationship to the Economic and SociRl
Council: the High Commissioner reports annually to the General Acsemb Iy through
the Council and the intergoverm:lental body, the ~ecutive Committee of the
HJ-Jh Ccmndss Lone.r IS Prograuane , is elected by the Council. The Executive
Conu.ii.ttee nOH cor.s ists of thirty members (Economic and Social Council resolution
005 B (&~VI)). The reports of the 8xecutive Committee are attached to the
annual re por-t s of the High Ccmmfss Lone r and cubmi.t ted through the Council
to .c he Assembly.

111. UNII:O. The provision for member'sh'ip in UNII:O follows dome f'eat urcs of the
ara angements trade \Iith respect to UNCTAD and tcs Trade and Development Board)
however , whez-eas memoer-ah lp in the latter is voted by UNCTAD at its periodic
sessions, t he ar-rangemerrt s for meube r's hf.p in the Luduatr La.L Development Beard,
laid down in GEneral Asseub.Ly resolution 2152 (XXI) of 17 November 196G, are as
f'o Ll.ovs :

"). The Lrdus'tz-LaL Development Beard (hereinafter referred to as the Board),
established as the pri~cipal organ of the OrGanization, shall consist of
forty-five tr.embers, elected by the General Assembly from among States
l-Iembers of the United NO-tions and members of the sQecial::'zed agencies and of
the Enter-na't Lona L At ocii,c 3l:ergy Agency for a term of' three years, provided,
hovever, that of the members elected at the first election the terms of
fifteen members shall expire at the end of one year and the terms of
fifteen other members at the end of two years.

"4. :;:n electing the member-s of the Board, the General Ar sernb ly shall have
dUE:: regard to the principle of equitable GeogT'aphical representation and
shall accordingly observe the follmJing distribution of seats:
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"(a) Eighteen fr~m the states listed in part A ~f the annex to t~~

fresent resolution; 48/

"(b) Fifteen from the States listed in part B of the annex:

lI(e) Seven from the States listed in part C of thp annex;

n (a) Five from the States listed in part J '~f the annex.

"The lists of States contained in the annex shall be reviewed by the
Board in the light'f changes in t.he me!Ylbership of the United nations ::Jr
of the specialized agencies or of the International Atomic Energy Agency.

tl5. Retiring members shall be eligible for irr~ediate re-election.

tl6. Each member of the Board shall have ::>ne representative \o1ith sueh
alternates and advisers as may be required."

~8/ The annex to resolution 2152 (XXI) is as follows:

IIA. List of States indicated in section 11. Daragraoh 4 Ca): Afghanistan,
Algeria, Botswana, Burma, Burundi, Cambodia, Cameroon, Central African
Republic, Ceylon, Chad, China, Congo (Brazzaville)) Congo (Democratic
Republic of), Dahomey, Ethiopia, Gabon, Gambia, Ghana, Guinea, India,
Indonesia, Iran, Iraq, Israel, Ivory Coast, Jordan, Kenya, Kuwait, Laos,
Lebanon, Lesotho, Liberia, Libya, Madagascar, Malawi, Malaysia, Maldive
Islands, Mali, Mauritania, Mongolia, Morocco, Nepal, Niger, Nigeria,
PakLstan, Philippines, Republic of Korea, Republic of Viet-Nam, R\o1anda,
Sauui Arabia, Senegal, Sierra Leone, Singapore, Somalia, South Africa,
Sudan, Syria, Thailand, Togo, Tunisia, Uganda, ~nited Arab Republic,
United RepubLi,c of Tanzania, Upper Volta, \'lestern Samoa, Yemen, Yugoslavia,
Zambia.

"B. List of Stp_tes indicated in section 11, paragraph 4 Cb): Australia,
Austria, Belgium, Canada, Cyprus, Denmark, Federal Republic of Germany,
Finland, France, Greece, Holy See, Iceland, Ireland, It&ly, Japan,
Liechtenstein, Luxembourg, Malta, Monaco, Netherlands, Ne\o1 Zealand,
Norway, Portugal, San Mari.no, Spain, Swea.en, Switzerland, Turkey, Uriit.ed
Kingdom of Great Britain and Northern Ireland, United States of America.

"c. List of States indicated in secti:>n 11. paragraph 4 Cc): j..rgentina,
Bclivia, Brazil, CLile, Colombia, Costa Fiea, Cuba, Dcminican Republic,
Ecuador, El Salvador, Guatemala, Guyar.a, Haiti, Honduras, Jamaica, Mexico,
Nicaragua, Panama, Paraguay, Peru, Trinidad and Tobago, Uruguay,
Venezuela.

"D. List of States indicated in section II. Daragraph 4 Cd): Albania,
Bulgaria; ByelorusbLan Soviet Socialist Republic, Czechoslovakia, Hungary,
Poland, Romania, Vkrainian Soviet Socialist Republic, Union of Soviet

. Socialist Republics. II
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112. The UNIT',-) nrel'edent may be o t' interest s i.n.:e it t'll\l' ',Hes the arrall,~e:'lent.s

L)r the e s t.ab l i shment; ,)1' the m.vst recent subs Lt i ary ,'rL,Hl '1' tilt' General
As semtu.y , It may be r~c:1118d that the ar-rangement.s which exLsted pri or t o the
es t.abLi s lanen t 'f UNIDC', in this area of activities, were a department wi t hl n tile
Secretariat (the Centre f'r Industrial Development; and a standing Comnri t t.ee of'
the Economi c an.i ~:;,)ci31 Council (the C.:'IlJllittee fur Industrial DeveLopment }.

(b) Certain aspects relating t,) memb8rship in :> pecialized a/:,;encies

113. Associate membership. Ass oc i abe membership is provided f,)r in cert.uin or
the c ons t Lt.ut Ive instruments of the specialized agencies: the \'hrld Health
Jrganizati,1n, the FL'.'d and i\t'Ticcllture ClrganizatLm of the Uni tell Nati ons , the
Inter-G,werrur.entnl Nar i time Consul, t.o t I ve urgnnizatLm and the Internat.Lono I
Telecummunication Uni on . 4,)/ Such membership is generally 'pen tl) :1 t.er-r i t.ory
or gr:>up of territories wh.ic h are 1I"t r es pons IbLe for the l','ndul't, .'1' their
internatLmal r-el a tions ; app l Iva t i ons f'r as s.vc i a be membership are normaLl.y made
by the member .if the .'rganizati,'n which is responsible f~)r ~ -nduc t of the
interna t i onaL relations of the territory in question.

114. The ar-ran.tement.s f ~)r the participation of as soc La te members in the
proc eed i nga of the VJ,)rld Health ,)rgnnization are rather extensive 5.Q/ and
for t.hat reason are C;i ven here in detail. In WHO as sor i at.e members have the
f'o.I l.owi ng rights and dut.Lea :

(a) the r i.ght to participate, wi thout, v -t.e , in t.he plenary ,)rcan .vf t.hc
Organizati'ln and in its main committees;

(b) the right to participate, with vote, and hold office, in certain uther
commi t.t.ee s or sub-committees of the Organization;

(c) the right to submit proposals to the Executive Board of the
Crganizat.ion (however, an as socLate member is not eligible for membership in
the Executive Board);

(d) the right to propose items for inclusiun in the provisimal agenda
of the Assembly;

(e) the right to receive all the relevant documentation;

(f) assuciate members are obliged to contribute to the bUdget.1f the
Organization, but on a bas:l3 which reflects their special status.

115. status of observers. It has not beRn the practice to include in the
constitutive instruments of specialized agencies references to the possible
status of non-member states as observers. However, provision for observer
status has normally been contained in the rules of procedure of the plenary
organs of such agencies. It is cJ.stJmary for' observers from non-member states
to exercise the following rights:

~/ Articles 3, 3, 9 and 3 respectively, of the pertinent constitutive
instruments.

Resolution adopted by the World Health Assembly, first session, 21 July 1948.
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)1/ Article 7 (3), 110 Constitution.

the right t,) be notified in advance of the date ,)1' the conferences
provided wi th all the necessary documents.

the rieht to submit written statements;

(n) the right to at t.end the general con rerence ;

(b) the rir;ht to attend corned ttees :

(c-) the right to at.t.end regil'nal meetings (e.t;., in the case or FM"));

(e)

(f)
and to be

Article 17: IlThe Council shall consist of sixteen members and shall
be composed as follows:

tl (a) Six shall be GovernmE""ts :)1' the nations with the largest
interest in providing internatiJnal shipping services;

"L, The Governing Body shall consist.)f forty persons:
twenty representing Governments;
ten representing the employers; and
ten representing the worl~ers.

"2. Of the persons representing Gcwernments ten are appointed by
members of chief industrial importance. lI

(d) the right t,) par-t i.cLpat.e in the general conference :'r commi t t ee .rr
r-egLona L meeting. This usually Lnv.il.ves permissiun t, speak on Lnvi t.at.ion uut
it does not inc lude the right to vot.e ;

116. Membership of executive b !LUes. Each of the specialized agencies has two
main deliberative organs, one of which is composed of representatives of all
states members and the other having a much more limited composi.tLon , Hith
respect to the criteria determining membership of the limited organ, in some
cases 3. pr-opor-t i on of the membership is reserved for certain States specifiec1
by name, or f;)r states that have 3. maj0r interest in the subject-mat.cer \'1ith whl ch
the organization is concerned. In other cases no criteria are stated, apart fr~m

that of equ It.abLe ge.)I~raphical jurisdiction, as in article 24 of the \'mo
Constitution.

The Governing Body is required t o determine whi.ch of the members of the
Organisation are "lvIembers of chief industrial importance" and must ensure that
questions relating to the selection are considered by an impartial committee
before being decided by the Governing Body. Appeals against decisions of the
Governing Body are receivable by the Conference of the Organisation. 21/

117. The Governing B,)dy of the International 1abour Organisation (110) is an
example of an executive body in wh.i ch several interests are r-epr-esent.ed and
provision is made for the representation of states in a particular category.
Article 7 of the IL0 Constitution provides:

118. Similar provisions are contained in the constitutive instrument of a number
of other specialized agencies. One may note the prOVision in the Convention of
the Inter-Governmental Maritime Consultative Organization (IMCO);



11 (1::) Six shall be Government.s ,)f ot.her nat ions H I t.h the Lu rrtes t
interest in intenlational seaborne trade:

rt (c) T\",' shall be elected by the Assembly fr,'1I1 among the Governments
,..11"' nations having a suLstantial interest in provi.dLng Lnt.er-na t i ona l, sh l pp i n.:
services; and

rt(d) ~ shall b~ elected b th' bl f ~l ~ t\ ,1.\"0 e y e As s ern y 1'.:"1:\ among r le uove rrmen s
of nations having a substantial interest in international seaborne trade •••• tI

119. Similar language is used to describe the composition of the IMCO Maritime
Safety Corrmittee:

Article 28: tiThe Maritime Safety Committee shall consist of fourteen
members elected by the Assembly from the members, Governments of those
nations having an important interest in maritirr.e safety, of which not less
than eight shall be the largest ship-~wning nations, and the remainder
shall be elected so as to ensure adequate representation of membe~s.

Governments of other nations \vith an important interest in maritime safety,
such as nations interested in the supply of large numbers of crews or in
the carriage of large numbers of berthed and unberthed passengers, and of
major geographical areas. 1l

120. Other examples may be noted. The Articles of Agreement of the International
Bank for Reconstruction and Develofnlent (IBRD), section 4 (1) concerning the
appointment of Executive Directors, provid~ that:

llThere shall be twelve ~xecutive Directors, who need not be Governors and
of vhon.:

"(i) Five shall be appointed, one by each of the five members having
the largest number of shares:

tI(ii) Seven shall be elected according to Schedule B by all the
Governors other than those appointed by the five members
referred to in (i) above."

121. Article 50 (b) of the CU1Vp.c.tior. ,)+' the ~m.erm.ltL1D!11 CiviL Avin~"('n

Jrgani:-';nt.ion (lCN") et Ipu.Lat.es that:
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IlIn electing the members of the Council, the ASSembly shall give
adequate representation to (1) the States of chief importance in air
transport; (2) the states not otherwise included which make the largest
contribution to the provision o~ facilities for international civil air
navigation; and (3) the states not otherwise included whose desig~ation

will ensure that all the major geographic areas of the world are
represented on the Council .••. 11

122. When dealing with the questton of the composition of the executive body it
is also customary to include a provision to the effect that a member of the
Organization which is not represented on a limited organ may nevertheless
participate in the activities of that organ if the state1s own interest are
especially concerned. Article 53 of the ICAO Convention provides, for instance:
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'lAny cont.r-ac t i ng State may participate, wi t.hout a vot.e , in the
cons Id er-at i on by t he Couric i L and by its commi t t.ee and c .mmiss Lons of any
question wh i ch especially affects its interests. N::J member of the
Council shall vote in the cons ider-at.Lon by the Council of a dispute t,)
which it is a party ,"

123. In conc Lus i on , the relevant provas i ons of the constituent Lnst.rument.s of the
specialized agenc le s may be summarized as foll,:nols: the specialized agencies are
ccmposed of two main deliberative organs, one being composed of' representatives
of' all members and the other being more limited in size. -.Jith respect to the
limited organ various criteria have been adopted for the purpose of det,ermining
membership:

(i) The name~ of certain states, ,)r merely their number may be specified,
with reference being made to the necessity for equitable geograohical
distributiJn;

,.

(ii ) states with a major interest in the subject-matter dealt with by the
Organization may be specially represented~

If part of the limited organ ~: composed of States with a major
interest in the questions dealt with by the Organization, the rest
of the limited organ will usually be cJmposed of States chosen to
represent the interests of the other States and to ensure as far as
possible that the various areas of the world are represented.

r•

124. It is desirable that any criterion (or criteria) for deternlining membership
of a limited organ should be formulated in as clear and precise a manner as
possible, and that detailed provision should be made concerning the body to
apply the criterion, together with machinery for appeal from a decision of that
body. It may be recalled that an Advisory Cpinion was requested from the
International Court of Justice Lo determine the meaning of the term "largest
ship-mming nations" from amongst whom part of the membership of the Maritime
Safety Committee of I~~O is to be selected. ~/

125. It is usual to stipulate, either in the constitutive instrument or in the
rules of procedure, that a member not represented on a limited organ may
nevertheless participate in its proceedings if the state's own interests are
involved.

3. Voting arrangements

(a) Voting in United Nations subsidiary organs

126. In many instances subsidiary organs have simply followed the rules of
procedure of the parent body, including those relating to voting. Some of the
more important subsidiary organs, such as UNDP, UNCTAD and UNIDO, have, however,
adopted their own rules of procedure relating to voting, which are summarized
below.

~2/ I.C.J. Reports 1960, p. 150.
"'-- ---------
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127. UNDP. The rules of procedure of the UNDF Governing Council specify that each
member of the Council shall have one vote; decisions are made by a majority of the
members present and voting; abstaining meniliers are not considered as voting. It
is further specified thu t 11[;'Jny member- dissenting rrom a decision of the
G,werning Counc i L may require that his v iews be recorded in the records of the
meeting" (rUle ~5). Because)f the fact that the Governing Council is a
conso'l Idat i on or merger ,11' the 'I'echrri.ca'l, Assistance Committee (a subsidiary body
0f the Economic and Sociul C,luncil) and the Governing Council of the Special Fund
(a subsidiary body of the General Assembly), it was anticipated that procedural
questions might give rise to difficulties. In an effort to meet any problems
which might arise, the following rule was incorporated in the rules of procedure
of the Governing Council:

"Rule 29. If, in connexion with the conduct of business of a meeting,
any procedural question arises which is not covered in the present rules,
it shall be decided by the President, taking into account the corresponding
rules of pr~cedure of the Econcmic and Social Council, if applicable. A
member may appeal against such ruling of the Fresident. Such an appeal
shall i~mediately be put to the vote, and the ruling of the Fresident
shall stand unless overruled by a majority of the members present and
voting."

128. UNCTAD. In the resolution establishing UNCTAD (General Assembly resolution
1995 (XIX) of 30 December lS64), a distinction was made as follows between the
voting majority required in meetings of the Conference and that required in
meetings of the Trade and revelopment Board:

"Voting. 24. Each State represented at the Conference shall have one
vote. Decisions of the Conference on matters of substance shall be taken
by a twc tilirds majority of the representatives present and voting.
Decisions of the Conference on matters of procedure shall be taken by a
majority of the representatives present and voting. Decisions of the
Board shall be taken by a simple majority of the representatives present
and voting."

129. Fursuant to the foregoing, both the Conference and the Board have included
references to voting in their respective rules of procedure. In addition,
rule 50 (3) of the rules of procedure of the Conference provides:

"If the question arises whether a matter is one of procedure or
substance, the President of the Conference shall rule on the question.
An appeal against this ruling shall irr~ediately be put to the vote and
the President's ruling shall stand unless the appeal is approved by a
majority of tbe members present and voting."

In other aspects relating to voting, the rules of the Conference as well as of
the Board follow the pattern established by ~he rules of procedure of the General
Assembly.

130. Of relevance to the voting arrangements provided for in the establishing
resolution of UNCTAD are the procedures set forth in paragraph 25 (a) to (n)
Which, as stated therein, were designed to provide a process of conciliation
prior to voting and
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r

n to provide an adequate basis for the adoption ,'f r econrnendat Lons
with regard to proposaLs of a specific nature f'or ac t i on substantially
affecting the economic or financial interests Jf a particular state".

Among the t.opt cs dealt with in the respective sub-paragraphs ~)f paragraph 25 are:
levels of conciliation~ requests for conc~liation; initiatijn nf conciliati~n:

subjects regarding which conc Ll.Lat i.on is appropriate C1r excluded: nominat.i on
procedures and repor-ts of the conciliation committee: and 'the t:00J Jffices _"f
the Secretary-General of VNCTAD.

131. UNIDO. Voting in the Industrial Development Board is governed by oper~tive

paragraphs 8 and 9 of General Assembly resolution 2152 (XXI) of 17 November lc6G,
which provide tha.t each member shall have one vote, and that decisions '-'1' the
Board shall be taken by a simple majority of "the members present and v,'ting".
The rules of pr:Jcedure of the Board provide (rule 43.2) that~ as is the case in
the rules of procedure of the General Assembly, the above phrase means "member-s
present and casting an affirmative or negative vote'", Member-s abstaining are
considered not voting. Other provisions deal with the method of vctin~, cnnduct
during voting, roll-call voting, and voting on amendme nt.s and on pr-op osa Ls .

(b) Voting in specialized agencies and other
international organizations

132. Entitlement to vote. The acts of individual representatives participatinG
in meetings of the deliberative organs of specialized agencies and other
intergovernmental organizations are generally acts on behalf of their respective
Governments. The procedures at Conferences of the ILl differ, h~wever, in that
since delegations include representatives of employers and of employees, the
novel principle was introduced that: "Every delegate shall be entitled tC1 vote
individually on all matters which are taken into consideration by the
c onf'er-enc e ." 52/

133. Unanimity, majority and special majority voting. The requirement of a
unanimous vote is exceptional in the specialized agencies and other general
international organizations, although such votes may be required with respect
to certain decisions of various regional bs,.dies 5 such as the European Coal and
Steel Community (ECSC), the European Economic Community (EEC), EURATOM, the
European Free Trade Association (EFTA) and the Organization for Econcluic
Co-operation and Development (OECD).

134. Voting within specialized agencies is normally on the basis of a simple
majority, except as otherwise specified, with respect to certain categories
of decisions, in the constituent instrument or rules of procedure of the
deliberative organs; in the latter case, decisions are normally by two-thirds
majority. The following are typical of arrangements within the specialized
agencies and IAEA regarding matters subject to simple majority or special majority
voting. In the case of the General Conference of UNESCO, fQr example, the
following distinction is drawn: liThe General Conference shall, in adopting
proposals for submission to the member States, distinguish between recommendations

22/ Article 4 (1), ILO Constitution.
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and international conventions submitted for their approval".5.l±..I In the first
instance a majority vote is sufficient; in the latter, a t,..o-thirds majority is
required. The f'of.Lowi.ng general provision has been included in article 43 of
the nlCO Convention:

!lThe following provisions shall apply to voting in the Assembly,
the Council and the l·laritime Safety Ccmmittee :

"(a) Each member shall have one vote.

"(b) Except as otherwise provided in the Convention or in any
international agreement which confers functions on the Assembly, the Council,
or the Naritime Safety Ccrr.mittee, decisions of these organs shall be by a
majority vote of the merrber's present arid voting and, for decisions where
a two-thirds majority vote is required, Dy a two-thirds majority vote of
those present.

"(c) For the purpose of the Convention, the phrase 'members present
and voting' means 'members present and casting an affirmative or negative
vote'. 1-lembers which abstain from voting shall be considered as not
voting."

135. In the case of applications for membership, most of the specialized agencies
require a two-thirds majority vote in favour; WHO, however, requires only the
affirmative vote of a simple majority.

136. IAEA requires a majority vote except in cases of decisions of the General
Conference regarding financial questions and those of the Board of Governors
regarding the budget, in which instances a two-thirds majority is required. The
same is true regarding votes on amendments to the statute and/or suspension of
the privileges and rights of membership. 21/

137. Weighted voting. In the financial organizations of the specialized
agencies and in the European communities, a systenl of weighted voting has been
adopted. Article 12 (section 5 a) of the Articles of Agreement of the
International Monetary Fund (IMF) provides that:

"(a) Each member shall have two hundred and fifty votes plus one
additional vote for each part of its quota equivalent to one hundred
thousand United States dollars.

11 (b) \'ihenever voting is requiled under article V, section 4 or 5,
each member shall have the number of votes to which it is entitled under
(a) above, adjusted:

lI(i) by the addition of one vote for the equivalent of each four
hundred thousand United States dollars of net sales of its currency
up to the date when the vote is taken, or

~/ Article 4, para. 4, UNESCO Constitution.

55/ Article 5 (c), IAEA statute.
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lI(ii) by the subtraction of one vote for the equivalent of each four
hundred thousand United States dollars of its net purchases of the
currencies of other members up to the date '\'ll:1en the vote is taken;
provided, that neither net purchases nor net sales shall be deemed
at any time to exceed an amount equal to the quota of the member
involved. 11

The Articles of Agreement of the International Bank for Reconstruction and
Development provide in article 5 (section 3 a) that, "Each member shall have hTO

hundred and fifty votes plus one additional vote for each share of s bock he.Id";

138. The Treaty establishing the European Economic Community also contains
provisions cor.cc~ning weighted voting.

Article 148

Ill. Except where otherwise provided for in this Treaty, the conclusions
of the Council shall be reached by a majority vote of its members.

112. \'Jhere conclusions of the Council require a qualified majority, the
votes of its members shall be weighted as follows:

• • • • • • u

• • • • 2
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1IJ:.1ajorities shall be required for the adoption of any conclusions as
follows: twelve votes in cases where this Treaty requires a previous
proposal of the Commission, or twelve votes including a favourable vote
by at least four members in all other cases.

113. Abstentions by members either present or represented shall not
prevent the adoption of Council conclusions requiring unanimity.1I

139. No specialized agency, apart from the financial organizations, has adopted
a weighted voting system of the kind illustrated above. One may note that a
number of the commodity agreements, such as those concerned with wheat and sugar,
have adopted a system of weighted voting, however.

140. The following conclusions with respect to voting arrangements can be advanced
on the basis of the foregoing examination:

(i) The requirement of unanimity for decisions within international
organizations has waned and is now the exception rather than the
rule.
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(Li ) Hithin the specialized agencies mos t decisions are taken on a majority
vote.

(iii) However , most organizations require special two-thirds majorities with
resrect to certain questions. A number of organizations follow in
this respect the example of the United Nations Charter, which
enumerates in article 18 a number of "important questions ll which
require a tl-lO-thirds majority.

(iv ) some financial and economic ::>rganizations such as IBRD, Ir-1F and the EEC
have adopted a system of ,veir,hted vuting.

(v) Scme organizations, for example the EEC, provide for majority voting,
special najori ty, wed.ghbed voting or unanimity, dependf.ng on the issue
concei-m.ng whi.ch a vote is "being baken ,

(vi) 'Votes are usually cast on behalf of states members r-ather than
individually. However , the ILO Constitution makes provision for
individual votes.

4. Financial arrangements

(a) Practice with respect to United Nations subsidiary organs

141. It is the practice in the establishment of subsidiary organs either to
to :pr~vide:

(i) that all expenses of the organ are to be borne by the regular budget
, ;.' the United Nations; or
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(ii) that administrative expenses of the organ are to be borne by the
regular budget of the United Nations and that other expenditures are
to be financed by voluntary contributions; or

(iii) that all expenses, both administrative and operational, are to be
financed by voluntary contributions.

142. Financing procedures in accordance with (i) were adopted in the case of
UNCTAD: in paragraph 29 of General Assembly resolution 1995 (XIX) of
30 December 1964 it is provided that "The expenses of the Conference, its
subsidiary bodies and secretariat shall be borne by the regular budget of the
United Nations vlhich shall include a special budgetary provision for such
expense", In respect of contributions by states not member-s of the United Nations,
which participate in the Conference, separate arrangements for assessments have
been made, in accordance with the resolution. There is no specific reference in
resolution 1995 (XIX) to the applicability of the United Nations financial rules
and regulations.

11~3. Examples of subsidiary organs which operate accordine; to the format of (ii)
above are UNIDO and UNHCR. In the case of DrTIDO: General Assembly resolution
2152 (XXI) of 1 1 November 1966 includes extensive provisions in respect of
f'Lnanc.l e.L arrangements: it provides 'cha't administrative and research activities
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are to be borne by the regular budget of the Uni, ted Nations, wh.i ch aha LL include
separate budgetary provisions for such expenses (pai:agraph 21). It further
provides that:

"22. Expenses for operational activities shall be met:

"(a) From the voluntary contributions made to the Organization,
in cash or in lci.nd, by Governnents of the States Member-s of the United
Nations, memb8rs of the specialized aGencies and of the International
Atomic Energy AGency;

"(b) Thrm.lgh participation in tihe United Nations DeveLopmerrt
Programme on the same basis as other participating organizations;

lI(C) By the utilization of the appropriate resources c
Nations regular prngranm1e of technical aSfistance.

he '(jJli ted

1123. Vol'..mtary contributions to the Orgaru.zatd.on for its operational
activities under paragraph 22 (a) above may be made, at the option of
the Governments, either:

"(a) Through announcemenL & 3 pledging conference to be convened
by the Secretary-General of the Ul,ited Nations on the recomlllendation of
the Board, or

"(b) In accordance with regulatiC'~s 7.2 and 7.3 of the Financial
Regulations of the United Nations; or

II ( c) By both of these methods.

1124. The voluntary contributions referred to in paragraph 22 (a) above
shall be governed by the Financial Regulations of the United Nations,
except for such modifications as may be approved by the General Assembly
on the recommendation of the Board.

"25. Disbursement of the funds referred to in pc.ragraph 22 (b) above shall
be for purposes consistent with the policies, aims and functions of the
OrganizA.tion, including sucr,. policies and programmes as may be established
by the Board, and shall be made by the Secretary-General of the United
Nations in consultation with the Executive Director of the Organization."

144. In the case of UNHCR, expenditures for a&ninistrative expenses are borne by
the budget of the Organization, and other expendit-tres are financed by voluntary
contributions from governmental as 'vell as other sources. A grant-in-aid is made
each year to the United Nations budget by L~CR (representing the contribution
toward administrative expenses rela.ting to the functioning of the Office) from
the voluntary funds administered by the High Corr®issioner.

145. Exronples of subsidiary organs which are financed in accordance with (iii)
above are the United Nations Institute for Training and Research (UNITAR) and
UNICEF. In the former case, all expenses, including expenses for operational
services and administrative costs are borne by voluntary contributions from
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gov~rnmental and other sources. The st~tute of UNITAR provide~ that the
Executive Director may:....ccept contributions, provided that ~or.trit-utions for a
specific purrose may not be accepted if the purrose is inconsistent with the
pueposes and pol.Lct.es of the Institute • .20" Article Vln of' the statute sfcites
further that the C'ontloller of the United Nations shall perform all necessary
financii.11 3nd accountinG functions for the Institute; that the funds
administered by and for the Institute shall be subje~t to dudit by the United
Nations Eo~rd of Auditors; and that the general administrative, personnel and
financiJ} < =rvices of the United Nutions shall be utilized by the Institute. 21/

14(,. In the case of UNICEF, operative r .ragraph 2 (a) of General Assembly
resolution 1)7 (I) provides in effect that th<::: Fund shall bear those administrative
exrenses which cannot be provi~pn frcm the established services of the United
Nations budget. As in the case of UNITAR, UNICEF and UNHCR are among the
subsidiary organs which sutmit financial rerorts and accounts to the annual
sessions of the General Assembly

(b) Practice in respect of the s~3cialized agencies

141•.\lthough the concept of ~ common budget. for thE:: United Nations and
speci~lized agencies has not m2terialized there is a certain amQunt of budgetary
co-oreration between them. .\part from the constituent instruments of the IBRD

se;, Article VIII, UNITAR statute.

~7/ The rel~vant provisiuns of" article VIII read as follows~

"(3) The funds of the Institute shall be kept in ~ special account to be
established by the Secretary-General of the United Nations in accordance
ivith the Financial Regulations of the United Nations.

"(4) The funds of the Institute shall be held and administered solely for
the purposes of the Institute. The Controller of th~ United Nations shall
perform all necessary financial and accounting functions for the Institute
including the custody of its funds and shall prepare and certify the ar.nual
~ccCL~nts showing the status of the Instituters special account.

1l(5) The Financial Regulations and the rules and procedures of the United
Nations shall apply to the financial operations rf' tl~e Institute subject
to such specf..d. rules and procedures as the Executive Director in
agreement with the Secretary-General may issue after consultation with the
Bo~rd of Trustees and the Advisory Corr~ittee on Administrative and
Eudgetary Questions of the United Nations.

"(6) Funds administered by and for the Institute shall, as provided in the
United Nations Financial Regulations, be subject to audit by the United
Nations Board of Aucitors.

"(1) The general administrative, personnel and financial services of the
United Nations shall be utilized by the Institute on conditions determined
in consultation between the Secretary-General and the Executive Director,
it being understood that no extra cost to the regular budget of the United
NatJ.ons is incurred."
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'le

, nd the II,jF whdch make no reference to budge'tc.ry co-operation, the constitutions
of certain other agencies do reflect this ide~. The ILO Constitution envisages
"such financial and budgetary :.irrangements with the United llat Lons as may appea.r
lfproprLte", 2~./ .md UNESCO's Constitution.nticip·ltes that 'my agreement ,,,ith
the United Nat.Lons m::1.Y "provide for the appr'ovaL arvt f'Lnancf.ng of the budget of
the Or'ganf.zatdon by the General Assembly of the United Nations". 59/

148. The relationship Agreements between the United Nations and the specio.lized
agencies and If\EA, in r-espect, of budget.ary and fine,nci..'.l arrangements, f9.11 into
four m.tin groups:

(a) ILO, F!\O, UNESCO, ICAO, vno, u.o and Th:CO: 'The Agreements in question
reflect the initi:.:tl hope that .c..rrangements might be achieved to include the
budget of the agency 1'1"ithin a general budget of the United N.,tions", and
provided that consultations would be held with a view to concluding a
su~plementary agreement to th~t end. In each Agreement i~ is s~ecified,

inter alia, thc,t prior to the conclusion of such a supplementary agreement
(i) consultations on the annual bUdget of the agency would be held, (ii) the
proposed budget of the agency would be transmitted annually to the General
:\ssembly, ~nd the Assembly could make recommendations thereon, (iii) agency
officials would p.rticipate without vote in the deliberations of the Assembly
on this matter, 1nd (iv) the agency agreeti to conform as far as practicable with
the s tr.ndard fen. " and practices recommended by the United Nations. 60/

(b) The United E::1.ticns-Universal Posta.l Unior. Agreement merely rrovides
in article X the.t the budget of the Union would. be t:cansmitted to the United
Hat Lons and th:.t the General .vssemb'ly might make reccmmendations the:.~eon to the
UfU Congress. The UN-I1U hgreement contains, in addition to provisions
identical to those jU3t described, provisions in article XI for the pdrticip~tior.

of representQtives in the deliberations of the Asse~bly on the b11dget of the I'IU.

(c) The United Nat ions -IAEA Agreement. is, in respect of the provision
in question, more similar to the Agreements dGscribed in (a) above than to any
other, except that the Agreement is silent on the possibility of any future
arrangement by which IAEA's budget would be included within a general budget of
the United Nations. Moreover, IAEA agrees, inter ali~, to transmit its annual
budget to the United Nations for II s'J.ch recommendations as the General Assembly
m..y "i.Jish to make on_the administre.t).ve_.asl:'ects thereofll

• W

(d) Neither the Agreement betwBen the United Nations and the 1BRD, nor
that between the United Nations and the n<iF contains provisions similar to
those of the other specialized agencies; the only related prOVisions being those
expressed in article X, paragraph 3, of the respective Agreements, which states
that

The United Nations agr-ees that, in the interpretation of paragr'aph 3
of Article 17 of the United Nations Charter ~~ will take into
consideration th:lt tl!e (Agency) does not rel,j for its annual budget upon

58/ Article 13 (i), 1LO Constiultion.

59/
20/
~

Article 10, UNESCO Constitution.
See, for example, article XIV of the United Nations-ILO Agreement.

Emph~sis added. Article XVI, para. 3.
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contributions frcm its member-a, and th:-lt the n.ppropri,te :::.uthorities
of the (.'..gency) enjoy full ,.utoncmy in decidinG the form and content
of such bUdcet."

14S'. The budge t of :J. specLa.Ltzed agency or simile:'!' org,tniz:J.tion will normaLLy
include the uililinistrntive costs of running the orGaniz~tion (sal2ries of st~ff,

printing, costs of conference services, etc.) :J.nd costs which result frcm 0.

decision of policy that .: r.,rticu12r activity be under-taken, ~.'ithin the
specblized agencf.e a the l-'rer,arntion of the budget estimates is usually entrusted
to the',dministrative head of the orgmt.zat.ton. This is expressly recognized
in the Constitutions of ILl'. F:\O, 'tHO and InCO. The actuaL approval or acceptance
of the budget is a matter for the plenary org..n,

150. If the orgc.nization is not self-supporting the question of apportio~~ent

::trises. ITU ::..nd UFU f'o.L'Low a system wher-e! y a number' of 11classes" are
est::.blished. In the eose of UFU ~ seven classes h ..ve been e s tcb.l Lshed : each
member or associate member is, accordinfo to the class in ivhich it finds itself,
obliged to pay so many "um.t.s" of the tot<.ll budget. 'The more usual solution,
however , is to f'Lx ::. :t~ercent-ce quo ta for each member. This may be done either
in the constituent instruclent, or by the decision of the vlenary organ as in the
case of the ~'!HO. (2,'

151. Other ar-rangement.s exist ,vith reG:J.rd to the IERD and the n iF, 'ltrhich "re
financially self-sufficient. ,,,s provided for in the ii.rticles of Agreement of
IBRD G"'":,/ each member subscribes a riven number- of sh.u-es of the ca:rit&l stock of

~ .

the Eank. T!hereas as r-egards ori[dnal members, the minimum number of shares to
be subscribed are established in ;::;chedule A. to the _"'rticles of Agreement, the
minimum number of shares to be subscribed by other menbers is decidl..:d by' the
Bc.nk itself. The :,rticles of Agreement also corrt.: in provisions dealing with
method 64/ and time periods 22/ of payment of subscr~ptions for shares.

152. :~s regards n.jF, the provisions for financing include the following: each
of the orifoinc..l members of the Fund are assigned a quota under the l\.rticles of
Agreement; other members ar'e assigned quo t s s by decision of the Fund itself.
This quota, whf.ch serves a s the basis of the subscription of that member in the
fund, is adjustable periodically. Payment of the amount of the subscription by
a member, in turn, Dl2.kes t.h2t mEmber elie:jble to purchase curreY'!0ies from the
Fund. Any proposed increcse in the quota of any member must be with the agreement
of that member. 'Ihe same is true Hith r'espec't to deductions in quotas.

153. The question of the periodicity of sulmission by the specialized agencies of
their budgets for 8.~'provl by the respective legislative bodies, and of the form
2nd presentation of the budf,ets~ was considered by the Ad Hoc Committee of Experts

62/ Article V (5.1) of the Ff.nanc'i.a.l. RegulC;ltions of HHO.

r0J Article 2, section 3.~J -)

<1, / l'lrticle 2, section 7.~

(rc,/ Article I) section e.
~

<...,
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I

to ~xamine the fin: .nccc of t.ho Unit.ed TL:.tions ~nti t.he :reci.1 iz(,d 'l,:crwies. III
its second r-ej-or-t to the Gcm:l"cl ,sSErlbl~f,t the b,'enty-fin3t seSS10n. ,',', I t.h.rt
Ccmni ttee r'eccn.mcnded , inter :.1 i •.• th:,t the speciu.l Lzed ['.r;encies sl'L)uld-;dort
b Lenn IuL budget, cycles :,nd shou'Ld endeavour to :,rrive ~:t" un i f'o rm prcGent.tioll
in re oj.ect of their bu(h~et surn l sc lono to le['isl" tive Lodde s ,

154. In conc'Lus ion , it may be se-id 'th.rt the arrrorri~te method of fincmdnr: ne",
Lnt.ernc.t.Lon.iL m..ch'i.ne rv \-lill dejend ujon the nu ture of 'th rt machinery (rind in
turn upon the f'unct.Ionc "'hieh th::.,t machf.ner-y is to perform}:

(i) \lere th .t mach i ne'ry to be in the form of .i subsidL:ry orc'm of the
United Nat.Lons , it vouLd be rossible to provLde that it be f'Lnanced
whoLl.y or l':'rtly out of the budget; of the United Tlr:tions.
i\ltern~,tively, it could be f'Lnanced \,;I:.olly or partly out of voluntary
contributions.

(H) lJere the m::chiner~' tC1 'e in t1:e form of c. specLlized :iI~ency or
s imLLar-Ly const.t.tut.c.t interru.tion21 orGaniz::,tion~ ':..rr,:!JCEl:lents for
scme degree of budc;et..ry co-opernt.ton \.,rith t.he United Nat.Lons could
be envisaged. .vl.t.er-nat.tve.Iy , jrecederrts exist for o'rgarrizatdons , such
as I13RD and II·IF, enjoying::. [-reo.ter degree of f'LnancLa.l. and budge-tary
Lndej.endence from the Unitee Hations. IIoreover ~ var-ious alternatives
for f'LnancIng such machtnery woul.d be avad.Lab'l.e , These arrangements
could either be provided for vlholly or rartially on the basis of
f'ormu.Lae to be corrtr.Lned in the constitutive instrument, or left to
the decision of the plenary body of the orc;~nization.

155. As has been stated by a number of representatives, it wou.Ld be desirable
th~t~ \olh:;,tever the type of mc.chf.ner'y to be rstablished, the secretariat should be
based on the principles of universality and equttcb.l.e geographical distributi.on.
Having regard to the hd.ghLy technical su'bject-matter \olith whf.ch the machinery
md.gh't be concerned, this principle wou.Ld need to be complemented by the principle
th:'.t the Lndd.vf.due.L members of the s taf'f of the new mach lner-y should rossess a
thorough-soing and bro~d knovlledge of their respective fields of competence.
Persons of experience ond cap::'lcity in the topics in question are relatively few
in number, however, and their services may be expected co be in acute demand with
the increasing developnent '.:.Dd advancemerrb of technical capability with respect
to marine activities.

156. Should it be decided tho.t the new machinery under discussion would most
efficaciously be esto.blished as a unit or branch within an est~blished

secretariat, the appointment of st~ff would be dealt with according to existinb
procedures, unless it were to be decided th:t special ,crrangements should be
made. In the csse of a unit within the United Nations S~cretariat, the officials
appointed would be staff mEmbers of the Organization within the meaning o~

Article 101 of the Charter. It would also be possibl~ ~o provide for the
appointment of:m execut.Ive head of the unit by the Sccretry-(;eneral.

Official Records of the General Assembly. 'I\tenty-first Session. Annexes J

c.genda item 80, document A/6343.
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157. If it were to be considered t.ha t the new m.ichtnerv shculd be in the fonn of
D. United Nat Lons GUDsidbl'y or'g.m , it might be of interest to note t.h.rt , in the
l'~'.st, v .rious pruct.Lces have been fo110\{ed \vith respect t.o the method of
appoLrrtmerrt of the stc.f'f' concerned.

15(\. UNCT:\.D. CenereI .vssemb'Ly re~oluti()n 1905 (XIX) of ")0 recember 1964 provides
:.s f'ol.Lows :

1!2(! •. .r-rangements SI1211 be made, in accordance \'1ith ;\rtic1e 101 of the
charter-, for the immedL'.te estab1ishnent of an adequate, perm.merrt and
full-time secretarre.t "ithin the United Nations Secretari:.it for the
proper servicinG of the Con:..erence, the EO:J.rd and its subsidi:J.ry bodies.

"28. Adequate arr::>.nr,ements shall be made by the Secretary-General of the
United N::.tions for close co-operation and co-ordination between the
secretariat of the Conference and the repartment of Econcmic and Social
:~ffairs, including the secretariats of the regional economic cCIT~issions

and other appropr-La'te units of the United Nations Secretariat as \ all
as Hith the secretariats of the specialized agencies. lI

159. UNHCR. It is provided in the annex to General Assembly resolution 428 CV)
of 14 recember 1950 that the staff of the High Commissioner shall be appointed
by him and th:lt they "s11=.ll be chosen from persons devoted to the purposes of
the Office ••• ". Hhereas the Secretary-General of UNCTAD, in accordance Idth
paragraph 27 of the establishing resolution is appointed by the Secretary-General
of the United Nations "and confirmed by the General Assemb.Ly'", the United Nations
High Commissioner for Refugees is elected by the General Assembly on the
n~nination of t~~ Secretary-General.

160. urnro. ~lith .renpect. to UNIDO, the pr'ova.saons for the appointment of the
Executive Director and the staff are similar to those adopted in the
establisrment of UNCTAD. The relevant paragraphs of General Assembly
resolution 2152 (X~(I) of 17 November 1966 read as follows:

"17. 'The Organization shall have an adequate permanent and full-time
secretariat., which Ilil:::" be appointed in accordance Ivith Article 101
of the Charter of the United Nations, and which l{ill avail itself of
the other appropriate facilities of the Secretariat of the United
i\Tations.

IlIB. 'The secretariat shall be headed by the Executive Director, who
shall be appointed by the Secretary-General of the United Nations and
whose appointment shall be confirmed by the General Assembly. He shall
be appointed for four years and shall be eligible for reappointment. 11
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IF1. UNITAP. In accordance with the statute of the Institute, the Executive
Director of UNITAR is appointed by the Secretary-General after consultation
with the UNITAD Eoard of Trustees. It is prOVided in article V, paragraph 1,
of the Statute that lithe staff of the Institute shall be appointed by the
Bxecutive Director and shall be responsible to him in the exercise of its
functions".

162. Should it be considered desirable to take steps toward the establishment,
by multilateral treaty, of a separate international organization, suitable
provisions for a secretariat could be included in the constitutive instrucent.
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IV. GENERAL LEGAL ISSUES

163. The general legal issues dealt ,\'ith in the present study are considered. in the
following chapters:

1. The relation between the existing law of the sea and internatioLsl
machinery;

2. The position of States whf.ch '10 not become parties to an agreement
establi. .. Lrg Lrrternat'Iona L maclrtnery ,

1. The relation "between the existing law of the sea
and international machinery

164. This chapter seeks to relate the existing Law of the sea 67/ to the
performance by international machinery of the various functions previously
considered and to indicate the extent to which that law might need to be adapted if
such machinery were to come into operation. In view of the uncertainty which
exists under the present law of the sea with respect to some of the most crucial
issues and. since no decision has yet been taken as to the kind of :r.achinery._ if
any, to be introduc~d, the present chapter does not, however, attempL to proceed
beyond an initial analysis of the main questions raised. The aim of tile account
which is given below has accordingly been to isolate the principal legal issues
which present themselves in various contexts of the potential development of sea­
bed resources, so that Member States may review the situation in the light 0f the
legal considerations involved, but not to attempt to deal exhaustively with these
issues at this stage or to give full and detailed answers to the problems posed.

165. Before examining specific aspects of the matter, it may be noted that there
is one major issue which would affect any of the functions concerned, namely that
of the precise delimitation of the area of the sea-bed and ocean floor beyond the
limits of national jurisdiction in which exploration and exploitation activities
may take place. This issue would have to be examined in the light of the need for
the successful implementation of any of the proposed functions and for the
avoidance of disputes. Although attention is therefore called to the importance
of this question, the choice of criteria and the factors to be considered in making
this delimitation, are not, however, examined in the present study. As stated in
paragraph 3 of the study, it has nevertheless been assumed that such an area
exists.

67/ Inforrr.ation on the content of that law is to be found in !!Survey of existing
international agreements concerning the sea-bed and the ocean floor and the
subsoil thereof, underlying the high seas beyond the limits of present
national jurisdiction ll (A/AC.135/10/Rev.l), and !!Legal aspects of the question
of the reservation exclusively for peaceful purposes of the sea-bed and the
ocean floor, and the subsoil thereof, und~rlying the high seas beyond the
limits of national jurisdiction, and the use of their resources in the
interest of mankf.nd" (A/AC .135/19/Add.l).
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166. The issues examined are discussed under the following headings: (a) legal
regime relating to the exploration and exploitation of the resources of the sea­
bed and ocean floor; (b) jurisdiction and control over ships, installations anJ.
other devices used for the exploration and exploitation of sea-bed resources~

(c) respect for existing uses of the high seas; and (d) pollution.

(a) Legal regime relating to the exploration and exploitation
of the resources of the sea-bed and ocean floor

167. A basic question which arises in the present context is to establish what
legal principles and rules are applicable, or should be applicable, to the
exploration and explvication of sea-bed resources situated beyond national
jurisdiction. Consideration of this question is required in order to determine
whether the arrangements which might be made for the exercise of registration,
licensing or operational functions by international machinery would require
changes to be made in the existing law of the sea.

168. Different opinions have been expressed as regards the fundamental issue
involved. One view is that the governing principle in this sphere is that
contained in article 2 of the Convention on the High Seas, which provides,
inter alia, that the high seas are open to all nations and which refers to the
exercise of the freedoms stated in that article (namely, freedom of navigation,
freedom of fishing, freedom to lay submarine cables and pipelines, and freeJom
to flyover the high seas), and of others which Rre recognized by the general
principles of international law, by all States. It is said that the activities
on the sea-bed form part of the freedoms of the sea which are available, under
existing international law, to all States. Reference has been made in this
context to the legislative history of article 2 of the Convention and other
articles of the Geneva Conventions on the Law of the Sea. 68/ A distinction has
been drawn between claims of sovereignty or of exclusive control over particular
areas for indefinite periods, and the use which might be made of particular areas
by individual States solely for exploration and exploitation purposes. It has
been pointed out that although the extent of States' rights and duties in this
regard has not been made the subject of special regulation, international law does
not prohibit exploration and exploitation activities on the part of States teyond
the limits of national jurisdiction.

An account of the legislative history is contained in document
A/AC.135/19/Add.l. In its commentary on the present article 2 of the
Convention on the High Seas the International Law Commission noted the.t i"t
had only specified four freedoms, but was aware that others existed. After
a reference to freedom of scientific research, the commentary continued:

ItThe Commission has not made specific mention of the freedom to explore
or exploit the subsoil of the high seas. It considered that apart from
the case of the exploitation or exploration of the soil or subsoil of a
continental shelf ••• such exploitation had not yet assumed sufficient
practical importance to justify special regulation. 1t

Yearbook of the International Law Commission, 1956, vol. 11, p. 278.
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169. Another vie1., is that, since in accordance vith the terms of article 2 of the
Convention on the High Seas: sea-bed resources are not under the sovereignty of
any State, they are a COlLIDon property or heritage of uiankLnd , Accordingly, those
resources may only be exploited under conditions agreed upon by the international
community and chosen so as to safeguard the interests of all countries and
peoples.

170. This difference in views has a bearing on the question whether the existing
131'1 of the sea should be revised or supplemented by the introduction of
arrangements for the exercise of registration, licensing or operational functions
by :international machinery. On the basis of one approach, the existing 18\., 1wulJ
provide a legal framework within which sea-bed activities might be conducted
vithout recourse to the establishment of international machinery, and therefore
the question of a change in the law does not arise. Those holdinG contrary views
consider that the present international lRw is insufficient and should be modifieJ
or supplemented so as to permit the operation of an agreed form of international
II'achinery.

(b) Jurisdiction and control over ships, installations
and other devices used for the exploration and

exploitation of sea-bed resources

171. The normal rule is that when ships are on the high seas the state under whose
f'Lag the ship sails has sole jurisdiction. 69/ So far, ti,e same rule has been
applied in the case of vessels, installations and other devices er'bdged in sea-bed
exploration and exploitation. In the case of ships the normal rule has been
applied, and in the case of fixed installations jurisdiction has been exercised
by the coastal State under whose authority they were installed. Having regard,
however, to the possibility of establishing a system of international registration
or licensing, or of direct exploitation by an international body, the question of
jurisdiction and control re~uires further examination in order to set out the
~ange of possibilities.

172. If a registration or licensing system were to be adopted wherebJT activities
might be registered by, or licences granted to, states, ships might operate under
the flag of the state 1.,hich registered the activity or received the licence.
In this case no change woul.d be required in the standard rule according to whl ch
vessels while en the high sea are subject, save in exceptional circumstances, to

69/ Article 6 of the Convention on the High Seas, provides:

"1. Ships shall sail under the flag of one state only and, save in
exceptional cases expressly pr-ovi ded for in internation.al tncat.Les or in these
articles, shall be subject to its exclusive jurisdiction o~ the high seas.
A ship may not change its flag during a voyage or while in a port of call,
save in the case of a real transfer of ownership or change of registry.

"2. A ship which sails under the flags of two or more states, using them
according to convenience, may not claim any of the nationalities in question
with respect to any other State, and may be assimilated to a ship Without
nationality. 11
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the exclusive jurisdiction of the flag State in respect of civil, criminal and
administ:;';Jth'e rr.atters. The same rule might be applied also to the installations
and other ,~<"', ices used for the exploration and exploitation of sea-bed resources
in the particular areas concerned. In each instance, however, the content of
national judsliction might need to reflQct the fact that, under the establishing
instrument, the rQgistration or licensing authority miGht possibly be given power
to make regulations concerning sea-bed activities (for example, Ivorking practices
and safety regulations) or that international agreements might be concluded
dealing with such matters.

173. In the case where a State permitted activities registered in its name, or a
licence granted to it, to be utilized by a non-national enterprise which employed
a vessel or installation operating under the flag of another State, difficult
questions might arise; in such circumstances either the normal rule, ,vhereby the
flag State has sole jurisdiction, might apply, or special provision could be made
for a system of concurrent jurj.sdiction.

174. In the event that activities might be registered by, or licences granted to,
entities other than States, it Ivculd be necessary to decide whether the norrr.al rule
should apply, or some form of "international" jurisdiction should be deVised, or
whether some other solution should be adopted.

175. The possibility may also need to be considered of the inspection of ships,
installations and other devices by an international body, in order to verify
fulfilment of the conditions under which a claim was registered or a licence
granted. If such power were to be granted to an international body the law of the
sea would need to be modified accordingly. So far as the present law of the sea
is concerned, reference may be made to article 22 of the Convention on the High
Seas, which provides that, except where acts of interference derive from powers
conferred by treaty, a warship which encounters a foreign merchant ship on the
high seas is not justified in boarding her unless there is reasonable ground for
suspecting that the ship is engaged in piracy or in the slave trade, or, though
shOWing a foreign flag or refusing to show its flag, is, in reality, of the same
nationality as the warship. In these exceptional cases the warship may proceed to
verify the ship1s right to fly its flag. Inspection of ships, installations and
other devices by an international body would therefore reqUire the adoption of
express treaty prOVisions to that effect.

176. In the event that direct exploration and exploitation activities were
undertaken by an international body, it is possible that ships, installations and
other devices might be operated by the international agency concerned. Reference
may be made in this connexion to article 7 of tbe Convention on the High Seas,
which refers to the question of ships employed on the official service of an
intergovernmental organization flying the flag of that organization. The
possibility that ships might be operated by an international organization was
referred to during the discussions by the International Law Commission when the
Law of the Sea Conventions were being prepared. 70/ The question was raised

References and further information s.re contained in section 3b (ii) of "The
practice of the United Nations, the specialized agencies and the International
Atomic Energy Agency concerning their status, privileges and immunities.
Part two: the organf.zatdons " (A/CN.4/L.118/Add.l).
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whether a ~aritime code would have to be prepared to cover the situation or whether
the international organization would apply the re:evant laws of the State where it
registered the ship. The same choice would thus present itself in the event th2t
an international body were established to operate ships, installations and other
devices as part of the exploration and exploitation of sea-bed resources.

(c) Respect for existing uses of the high seas

177. It would appear to have been generally accepted during discussions in the
General Assembly, in the First Commit~ee, and in the Ad Hoc Committee to Study the
Peaceful Uses of the Sea-Bed and th~ Ocean Floor beyond the Limits of National
Jurisdiction and in the present Committee, that future exploration and exploitation
of the resources of the sea-bed should be conducted in such a way as to respect the
eXisting uses ~ade of the sea, including the exploitation of other marine resources.
The concept that states must pay reasonable regard to the rights of other States
with respect to the use of the high seas (whether for the same or different
purposes) was incorporated in article 2 of the Convention on the High Seas. After
enum8rating four of the freeQoms of the high seas - freedom of navigation, freedom
of fishing, freedom to lay submarine cables and pipelines and freedom to flyover
the high seas - the article declared that: ItThese freedoms, and others whLch are
recognized by the general principles of international law, shall be exercised by
all States with reasonable regard to the interests of other States in the exercise
of the freedom of the high seas. 1t 71/ Assuming this principle to be applicable to
activities undertaken in order to explore or exploit sea-bed resources, the question
would arise of determining its implications with respect to particular situations or
conflicts of interests. In this connexion, reference may be made to the Convention
on the Continental Shelf, which contains various provisions concerning respect for
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71 / For a summary of consideration of the concept of Itreasonable regard lt by the
International Law Commission and at the 1958 Conference on the Law of the
Sea, see A/AC.135/19/Add.l, paras. 42-48.
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existing uses of the high seas. J2/ In accordance '... i th the continental shelf
doctrine, the coastal state is given authority, within the limits La f d dcvn in the

7'?/ Articles 3, 4 and 5 of the Ccnvention on the Continental Shelf are as fol101"'S:

"Article 3

The rights of the coastal State over the continental shelf do not affect
the legal status of the superjacent waters as high seas, or that of the
air space above those waters.

"Article 4
Subject to its riGht to take reasonable measures for the exploration of
the continental shelf and the exploitation of its natural resources, the
coastal State may not impede the laying or maintenance of submarine
cables or pipe~ines on the continental shelf.

"Article 5
"l. The exploration of the continental shelf and the exploitation of its
natural resources must not result in any unjustifiable interference with
navigation, fishing or the conservation of the living resources of the
sea, nor result in any interference with fundamental oceanographic or
other scientific research carried out with the intention of open
publication.

"2. Subject to the provasa.ons of paragraphs 1 and 6 of this ar-tLcl,e , the
coastal State is entitled to construct and maintain or operate on L~e

continental shelf installations and other devices necessary for its
exploration and the exploitation of its natural resources, and to
establish safety zones around such installations and devices and to tak~

in those zones measures necessary for their pro~ection.

"3. The safety zones referred to in paragraph 2 of this article may
extend to a distance of 500 metres around the installations and oth~r

devices which have been erected, measured from each point of thel£ outer
edge. Ships of all nationalities must respect these safety zones.

"4. Such installations and devices, though under the jurisdiction of
the coastal S~ate, do not possess the status of islands. They have no
territorial sea of theil own, and their presence does not affect the
delimitation of the t~rritorial sea of the coastal State.

"5. 1)ue notice must be given of the construction of al].y such
installations, and permanent means for giving warning of their presence
must be maintained. Any installations which a~e abandoned or disused
must be entirely removed.

"6. Neither the installations or devices, nor the safety zones around
them, may be established where interference may be caused to the US8 of
recognized sea lanes essential to international navigation.

(Foot-note 72 continued on following page)
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articles concerneJ, to determine the conditi0ns under "hich installations and
other devices rray operate on the continental shelf, their location, and the
establishment of safety zones around them. ~'.e coastal state t s obligations
vis-a-vis other users are i~ respect of th~ legal status of the superjacent
waters and the air Gpace above them, the laying or maintenance of suhmarine
cables of pipelines 75/ and the prohibitiun of "any unjustifiable interference"
with navigatio~ (in perticulpr as regar1s sea lanes), fishing, the conservation
of the living resources of ~he sea, or with fundamental bcientific research
carrieJ out '.ith the Lrrt-, .rcd.on of open publication. In its commentary on the
future article 5, paragraph 1, of the Convention on the Continental Shelf, the
International Law Commission stre8sed that "what the article prohibits is not
any kind of interferen~e, but only unjustifieble interference". ~/ The commentary
then continued with the following general observations, which may be of interest
in the present connexion:

"The manner and the significance of that qualiCi:;~~;::,;y,w.::re the subject of
prolonged discussion in the Commission. Tt"l-=: "9 y r':.; . · .. i:' i 1/..: development of
international law, which takes place agaa.ns't t;lO::: l~,:",:grouIld of established
rules, must often result in the modification of tno[G l~les by refer~nce to
new interests or needs. The extent of that modification must be determined
by the relative importance of the needs and interests involved•••• The case
is clearly one of assessment of the relative importance of the interests
Lrrvo.Lved ;"

178, If the exploration and exploitaticn of sea-bed resour.ces beyond the limits of
national Jurisdiction are lmdertaken, it may be assumed that the same issues (and
perhaps others) will need to r~ considered, in order that the various uses of the
marine environment may be conducted as harmoniously as possible. If international

72/ (cont tnuod )

"7. The coastal State is obliged to undertake, in the saf-;ty zones, all
appropriate measures ':'or the protection of the living resources of the
sea from harmful age.rrt.s ,

1!8. The consent of' the coastal State shall be obtained in respect of
'i.n:r ""search concerning the continental shelf and undertaken there.
~evel'cheless; the coastal State shall not normally withhold its consent
if the request is submitted by a qualified institution ~ith a view to
purely scientific research into the physical or biological
chal'acteristics of the continental shelf, subject to the prOViso that
the coastal state shall have the right, if it so desires, to participate
or to be represented in the reseerch, and that in any event the results
shall be published. I!

73j A8 regards submarine cables and. pipelines, see also articles 26-29,
Convention on the High Seas.
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74/ Yeartook of the International Law Commission, 1956, vol. II, Commentary on
arti':'le 71, para. (1), p. 299.
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machinery endowed with registration, licensing or operational functions were to be
established, therefore, it would have to be decided whether, and if so to what
extent, power to regulate these matters should be given to the internat10Lal body
concerned. The constitutive instrument (or any special tr~aty concluded or
declaration adopted) might lay down the framework within which states are to
respect each other's uses of the sea for different purposes, with the possibility
that the international authority might be given a discretionary power to apply
thede provisions when exercising its functions. Such discretionary authority might
in~lude power to make appropriate regulations or to recommend various practices to
States; the eventual arrangements might in fact consist of a complex division of
responsibiLities between the international body and individual States (or others)
engaged in exploration and exploitation, designed to ensure that reasonable regard
was paid to the interests of other States with respect to different uses of the
high seas or its sea-bed.

(d) Pollution

179. If international machinery with registration, licensing or operational
functions were to be established, such machinery might be required to exercjR~ ~ny

pcwers granted to it (for example, with respect to the establishment of operating
conditions or of international norms of conduct) in such a way as to reduce so far
as possible the dangers of pcllution or other harmful effects ~aused by the
exploration and exploitation of the resources of the sea-bed beyond the limits of
national jurisdiction. At the present time no general multilateral instrument
contains detailed provisions on this question, although it may be noted that the
Convention on the High Seas requires states to draw up regulations to prevent
pollution resulting from exploration and exploitation of the sea-bed and its
subsoil. 75/ Under the Convention on the Continental Shelf, coastal States are
obliged to-undertake appropriate measures for the protection of living marine
resources from harmful agents. 76/ An International Convention for the Prevention
of Pollution of the Sea oy Oil was concluded under the auspices of IMCO, which has
continued to give attention to the problem. 77/

180. It may be recalled that in resolution 2467 B (XXIII) of 21 December 1968 the
General Assembly welcomed the adoption by Scates of appropriate safeguards against
the dangers of pollution and hazardous and harmful effects that might arise from
the exploration and exploitation of sea-bed resources, and requested the Secretary­
General to submit a study on all aspects of the protection of marine resources to
the General Assembly and to the Committee on the Peaceful Uses of the Sea-Bed and
the Ocean Floor beyond the Limits of National JurisC1iction.

United Nations Treaty Series, vol. 327, p. 4, as amended by the Conference of
Contracting Governments, held at London, 4-11 April 1962 (UK, Cmnd. 1801).

76/

77/

12/ Article 24. Article 25, paragraph 2, provides:

"2. All States shall co-ope:cate with the competent international
organizations in taking measures for the prevention of pollution of the
seas or air space above, resulting from any activities with radjcactive
materials or other harmful agents."

Article 5, para. 7.
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~
-~- . The position of States whicb Ju !H)t become parties to an

agreement establishing international machinery
estab'L:
from, (

181. This chapter .leaLs chiefly ivith the effect, as regards third States, of the
conclusion of a treaty pr()vi,linc: for the est.abl.Lshinerrt of international machinery
to perform functions relating to the exploration and exploitation of sea-beJ
resources. Howeve r , as noted earlier in the study, 78/ international machinery
might also be createJ. by means of nor-treaty making procedures, in particular
through the use of a General Assembly resolution to set up a United Nations
subsidiary organ. Before considering the effect of treaties for non-parties it I s
therefore proposed to eX2mine briefly the question of the effect of resolutions of
the General Assembly.

182. It should be noted at the outset, however, that the question of the effect,
in legal terms, of a treaty or of a resolution is r..ot identical with that of the
condHions which may need to l-e satisfied in order that the machinery may operate
et'f'ect.IveIy , Thus, as 2. nuncer of speaker-s have emphas Lzed , it woul.d be important
for the successful performance ef the functions of any machinery presently
envisaged that the Great majerity of States, and indeed preferably all States,
should participate in its wcr'k , although that might not be a Lega L requirement for
the actclal establishment of the rrachinery in question. As a second preliminary
comment, it may be pointed out that while this chapter de21s with the legal effect
of the means used to bring international machinery into operation, the particular
means employed night form only part of the uver-all arrangements. It might be
nel.;ssary in practice to leok to several instruments, for example, to a series of
resolutior..s, or to a General Assembly declaration of basic principles coupled with
a resolution establishing a United Nations subsiJ.iary organ, or to a General
Assembly resolution and to a treaty concluded between certain States, or to several
treaties dealing with rraritime activities, in order to discover the full scope of
the legal conditions under iVhich the machinery is intendeJ to operate. The
folloiVing discussion, therefore, is by way of a preliminary examination in general
terms of the issues involved, and does not purport to deal iVith every possible
combination of procedures whereby international rr.achinel'y might be established and
international arrangements made relating to sea-bed activities.

(a) Genera: Assembly resolutions

183. Under the Charter, a General Assellibly subsidiary organ might be established
if t~e General Assembly considered this necessary for the perforrrance of its
functions 79/ and the pertinent resolution \dS adoptei by the requisite majority.
In view or-the attention iVhich the General Assembly has already given to the
subject of the development of sea-bed resources, it may be taken as accepted that
the General Assembly has functions and responsibilities relating to the development
of the mineral resources of the sea-bed. Provided, therefore, the necessary
resolution was adopted, a General Assembly subsidiary organ could be established in
order to perform agreed tasks relating to sea-bed resources. The resolution would
thus have institutional effects iVithin the Organization Which, under the system

78/ Section Ill, B, 1, paras. 89-103) above.

79/ Article 22.
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astab.l.Lahed by the Chart.er, would be binding even on States ]\lelllbers wh i ch abstained
from, or even voted against, the resolution.

184. As regards the question of the effect of a General Assembly resolution (or
parts of a resolution) directed to the activities of States, the General Assembly
has power only to adopt recommendations. If the Genera} Assembly therefore
purported to do no more than that (e.g., if it were to recotLlllend to States Members
that they participate in a registration or licensing system), no problem about the
11inding force of the resolution would arise; the resolution would not, in its
terms, p'..lrport to impose any substantive obligation, although States Members would
Le under an obligation to consider it in good faith.

185. If, ho\,ever, the resolution were to go beyond making a mere recommendation,
wha t woul.d be its force? This matter is still controversial, but there is support
for the view that a resolution may be of legal significance in the f'o Ll.owf.ng ways ,
amongst others, some of which might be relevant in th~ present context.

(i) A resoluticn may either be declaratory, or contribute -:'0 the grcwt.h , of
customary international law. This might be the case if, as has been
suggested, the General Arsembly were to adopt a declaration relating to
the legal status of the sea-bed and the development of its resources, and
possibly to the operation of international machinery. Relevant factors
would be the language of the resolution or declaration, 80/ the vote,
statements made in the elaboration of the text, and practice before and
after the adoption of the instrument; later practice would be relevant
where the resolution or declaration contributed to future customary law
rather than declaring the existing law.

(ii) A State, by its unilateral acts, may accept as an obligation rules
stated in a resolutio:'.l.

(iii) Finally, the resolution may in fact incorporate, or in part execute, an
agreement betwe2n a group of States. This would be the case if a United
Nations subsidiary organ were to be established to perform flillctions
laid down in a treaty.

186. Accordingly, a resolution or a declaration adopted by the General Assembly
could, in the circumstances indicated, give rise to, or be evidence of, specific
legal rights and obligR,tions possessed by States.

(b) Treaties and third States

187. There appears to be almost universal agreement that, in principle, a treaty
creates neither obligations nor rights for a State which is not a party to the
instrument, unless that State gives its consent. This rule is derived from the
Roman law maxim pacta tertiis nee nocent nee prosunt - agreements neither impose
obligations nor confer rights upon third parttes. In international law, the
application of the rule does not rest simply on this general concept of the law of

See generally llUse of the Terms 'Declaration' and 'Recommendation' ,ll
memorandum by the Office of Legal Affairs (E/CN.4/L.610).

-155-



contract, but on the sovereignty, independence and equality of States. There is
abundant evidence of the recognition of the rule in State practice, and in the
decisions of internatior-al tribunals, as well as in the writings of jurists. 811

188. The Vienna Convention on the law of Treaties contains in part 11, section 4,
entitled I1Treaties and. third States", the articles reproduced below:

"Article 34

"General rule regarding thiX'd States

"A treaty does not create either obligations or rights for a thirJ State
without its consent.

"Article 35

"'Treaties providing for obligations for third States

"An obligation arises for a third State from a provision of a treaty if
the parties to the treaty intend the provisions to be the means of
estatlishing the obligation and the third State expressly accepts that
obligation in writing.

"Article 36

"Treaties providing for rights for third States

"1. A right arises for a third State from a provision of a -treaty if the
parties to the treaty intend the p~ovision to accord that right either to the
third State, or to a group of States to which it belongs, or to all States,
and the third State assents thereto. Its assent shall be presumed so long as
the contrary is not indicated, unless the treaty otherwise provides.

"2. A State exercising a right in accordance with paragraph 1 shall comply
with the conditions for its exercise provided for in the treaty or
established in conformity with the treaty.
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"Article 37

"Revocation or modification of obligations or
t'ights of third States

"1. When an obligation has arisen for a third State in conformity with
article 35, the obligation may be revoked or modified only ·with the consent
of the parties to the treaty and of the third State, unless it is established
that they had otherwise agreed.

References and appropriate quotations are to be found in the International
law Commission1s comment~ry on its articles 30 tu 34 Which, without
substantial amendment, became articles 34 to 38 of the Vienna Convention on
the Law of Treaties. Reports of the International Law Commission on the
second part of its Seventeenth Session and on its Eighteenth Session j Official
Records of the General Assembly, Twenty-first Session, Supplement No. 9
(A!6309!Rev.l), p. 56. (Hereinafter referred to as "1966 ILC Report".)
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"2. Hhen a right has arisen for a third state in c cnf'ornrity with a r t.I cLe 36,
the riGht may not be revoked or modifieJ by the parties if it is e st.a bLfshed
that the right was intended not to be revocable or sUhject to modification
without the consent of the third state.

"Rules in a treaty becoming 'binding on third States
through international custom

"Nothing in articles 34 to 37 precludes a rule set forth in a treaty from
becaning bindi~~ upon a third State as a customary rule of international law,
recognized as such."
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189. The Vienna Convention on the Law of Treaties js not yet in force. Having
regard, however, to the fact that the articles quoted above were adopted by
overwhelming majorities, both in the Corrmittee of the vfuole and at plenary lueetings
of the Conference, and did not involve m~jor departure from the texts prepared by
the International Law Commission, which were based on existing law, it is proposed
to treat these articles as the most authoritative statement available of the
present law on the subject. fhe position under those articles may be sUllimarized
as follows. The general rule is that a treaty does not create obligations or
rights for a third State without its consent. In the case of obligations, however,
an obligation may arise if parties so intend and the third State accepts in writing,
so constituting, in effect, a sec~nd or collateral agreement between the parties
and the third State. In the case of rtghts, a third State may assent to acquire a
right under a treaty if the parties intend to accord that right to the particular
State in question, or to a group of States to which it belongs, or to all States,
provided, however, the State concerned accepts the conditions imposed by the treaty.
Obligations, once they have arisen, may be revoked or modified if the parties and
the third State so consent, unless it had been otherwise agreed; rights may no~ be
revoked or modified by the parties ~f it is established that the third State's
consent is necessary. Finally, a rule contained in a treaty may become binding on
a third State as a customary rule of international law. In this case, however, the
source of the obligation, for the third State at least, is the customary rule and
not the treaty.

190. This last provision might in fact become relevant if a treaty were to be
concluded relating to sea-bed activities and the operation of international
machinery. As noted in the previous chapter, the representatives of Member States
have expressed different views as to the legal principles and rules presen~ly

applicable to sea-bed activities. Having regard to this fact and the relatively
novel nature of the subject-matter, it would appear difficult to adopt a
multilateral treaty which was merely declaratory of existing obligations under
customary law; moreover, even if the treaty purported to be in part declaratory
of existing law, the degree of specific regulation which the treaty might be
expected to introduce would in itself constitute a change in the law. A treaty
relating to sea-bed activities and the operation of appropriate machinery might
thus be regarded as falling in the category of gen~ral law-making ~reaties,
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83/

84/

ccmparable to treaties dealinc with the high seas or with outer space. 92/ In the
words of the International Law Commission's forreer Special Rapporteur on-the Law of
Treaties, the rules contained in such treaties "may come to be regarded as general
rules of international Lav either through the number of accessions 93/ or through
general acceptance as cus'tom", 91~/ -

191. Apart from the question of the extent to which a treaty relating to sea-bed
activities might be declaratory of eXisting custoreary law or be of a norm-creating
character, the possibility of arguments based on the creation by treaty of a
so-called "objective regime ll

, that is, of a set of obligations and rights valid
erga omnes, ITay also be noted. The examples usually given of objective regimes are
of treaties providing for the neutralization of certain areas or for freedom of
navigation through international rivers or waterways, but reference may also be
rrade to the effect of instruments, such as the United Nations Charter, which may
confer rights or impose obligations on third states. 85/ In the event that an

Sir Humphrey Haldock, the International Lalv Commission's Special Rapporteur on
the law of treaties, referred to the Geneva Conventions on the High Seas and
on Fishing and Conservation of the Living Resources of the High Seas, and the
Nuclear Test-Ban Treaty, as examples of general law-making treaties. It may
be recalled that the preamble to the Convention on the High Seas refers to the
desire of the States Parties "t.o codify the rules of international 13"1'1 relating
to the high seas 11. Yearbook of the International Law Commission, 1964,
vol. II, Third report on the Law of Treaties, article 63, commentary,
para. (19).

As in the case of the Kellogg-Briand Pact and the Nuclear Test-Ban Treaty
(foot-note in original).

Third report on the Law of Treaties, idem. The circumstances in which a rule
corrta l.ced in a treaty may become binding on non-parties RS "a customary rule
of international la.w, recognized as such ll in the words of article 38 of the
Vienna Convention, are extremely difficult to define. It may be noted that
in the North Sea Continental Shelf Cases the International Court of Justice
stressed that the formation of a new rule of customary j~ternational law,
through the passage of a rule from a treaty into the general corpus of
international law, so as to become binding on third States, is a result which
is "not likely to be regarded as having been atrta tned", I.C.J. Reports 1969,
p. 43.

S5/ For example, under Article 2, para. 6 of the Charter. It may also be noted
that, in its opinion in the case of Repar~tion for Injuries suffered in the
Service of the United Nations, the International Court of Justice, haVing
found that the United Nations possesses international personality, expressly
held that this personality was of an objective character, not limited to the
parties to the Charter, It said:

'Fifty States, representing the vast majority of the members of the
international community, had the power, in conformity with international
law, to bring into being an entity possessing objective international
personality and not merely personality recognized by them alone,
together with capacity to bring international claims. '! I.C.J Reports,
1949, p. 185.
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agreement were to be concluded relatine; to the developn:ent of sea-bed resources
nnd the establishment of international machinery, it mi8ht conc~ivably be arGued
therefore that the treaty had created a regime which was to be observed by a.l.L
States, whether or not formally parties. The ueisht which might be attached to
such an argument would depend on various considerations; the probability,
however, that the treaty wcul.d fall within the category of general Law-mald.ng
treaties, and the fact that the area concerned was in any case one not subJect
to the exclusive jurisdiction of any State,:6/ would tend to suggest that the
argument might be difficult to sustain, even-if an international organization
',TaS established 'vith functions relating to sea-bed activities and enjoying
obje~tive legal personality. Nevertheless, having regard to the possibility
that the argument might be raised, the position adopted by the International law
Commission with respect to objective regimes may be noted. Sir Humphrey Waldock,
the Commission's Special Rapporteur on the Law of Treaties, originally proposed
that an artlcle dealirg with the establishment by treaty of objective regimes
should be included in the Commission's draft provisions. In his commentary on
the proposed article, the Special Rapporteur expressed the view that the question
of the possible objective effect of treaties creating international organizations
should be omitted from the articles considered by the Commission, and left to

-be dealt with as part of the law relating to international organizations. 87/
The Commission eventually decided, however, not to include a provision dealing
specifically with objective regimes, but to regulat~ the matter through the
articles ,..hich subsequently became articles }'.j. to .:;8 of the Vienna Convention.
The Commission did not specify whether, in so doing, it was intending to include
the possible objective effect of treaties creating international organizations,
or whether it waa continuing to f'oLl.ow the Special Rapporteur's suggestion that
the point be set aside. The Commissic~ did, however, put forward an article
which provided that the provisions of the Convention should be applicable to the
constituent instrument of international organizations. The article became
article 5 of the Vienna Ccnventdori, which reads as f'oI Lowe t

tiThe present Convention applies to any treaty wh'ich is the consta tuent
instrument of an international organization and to any treaty adopted 'vi thin
an international organization without prejudice to any relevant rules of the
organization. tI

Since it is clear that the Commission did intend, in its articles dealing with
third States, to provide for the possibility that arguments might be raised as
to the creation of objective regimes, it is suggested that, at least ex facie,

36/ In his discussion of objective regimes the Special Rapporteur on the Law of
Treaties distinguished law-making treaties concerned with general
international law or iVith areas not SUbject to the exclusive jurisdiction
of any State, on the ground that any objective regimes that may result
from such treaties may be regarded as deriving their force more from custom
than from the treatYj the Special Rapporteur dre,.. a comparison 'vi th other
cases, for example, treaties relating to particular regions and in which
the State or States having territorial competence participate. Third
report on the Law of Treaties, ibid., paras. (18)-(19).

J2]/ Third report on the Law of Treaties, ibid., para. (20).
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the relevant prOV1Slons were intended to cover the possible objective effects of
a treaty establishing an international organization also. ~

192. The discussion by the Commission as to whether treaties creating objective
regimes should be dealt with as a special case is summarized in its report as
f'o.LLows ;

"Some members of the Commission favoured this course, expressing the view
that the concept of treaties creating objective regimes existed in
international law and merited special treatment in the draft articles. In
their view, treaties which fall within this concept are treaties for the
neutralization or demilit~Tizationof particular territories or areas, and
treaties providing for frbedom of navigation in international rivers or
maritime waterways; and they cited the Antarctic Treaty as a recent example
of such a treaty. Other members, however, while recognizing that in certain
cases treaty rights and obligations may come to be valid erga omnes, did not
regard these cases as resulting from any special concept or institution of
the law of treaties. They considered that these cases resulted either from
the application of the principle in article 32 (the sUbsequent article 36)
or from the grafting of an international custom upon a treaty under the
process which is the subject of the reservation in the present article (tha
subsequent article 38). Since to lay down a rule recognizing the possibility
of the creation of objective r~gimeo directly by treaty might be unlikely to
weet with general acceptance, tee Commission decided to leave this question
aside in drafting the present articles on the law of treaties. It
considered that the provision in article 32, regarding treaties intended to
create rights in favour of States generally, together with the process
mentioned in the present article, furnish a legal basis for the establishment
uf treaty obligations and rights valid erga omnes, which goes as far as is
at present possible. Accordingly, it decided not to propose any special
provision on treaties creating so-called objective regimes." §2j

193. The Commission's approach was restCj.ted at the United Nations Conference on
the Law of Treaties by the Special Rapporteur on the Law of Treaties (who
participated as an expert consultant), who emphasized the special importance the
Commission had attached to the future article 36, paragraph 1, when it had
decided not to include a provision dealinf with objective regimes. 221 He also
stressed that the future articles 35, 36 u.~d 37 must be read together and that
article 36 assumed the simultaneous operation of article 35. The United Nations
Conference, by its adoption of the articles quoted, endorsed the position taken

~ An additional reuson for following in the present instance the reasoning and
method adopted in the Vienna Convention is that the law-making character of
a treaty dealing with sea-bed activities might weaken the force of arguments
based on the "objective" nature of any machinery established relating to
those activities, so as to make it imprqbable that the approach followed by
the International Court in the Reparation for Injuries Opinion (ci~ed ~n

note 84 above) would be preferred to that contained in the Vienna Convention.

§2/ 1966 ILC report, article 34, commentary, para. (4)

2Q/ Official Records, United Nations Conference on the Law of Treaties, First
Session, 35th meeting, Committee of the Whole, para. 55.
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by the International ~aw COlmnission. The status of a third State vis-a-vis an
agreement which, it might be argued, established an objective regime, including
the establishment of international machinery, in respect of sea-bed activities,
would therefore continue to be determined by the articles of the Vienna Convention
previously cited.

194. In conclusion it may be said that, in the event that a state declined to
become a party to a treaty establishing international machinery relating to the
exploration and exploitation of sea-bed resources, it would not acquire any
obligations or rights under the instrument. Thus, if a registration or licensing
system were to be instituted, the State in question could not be obliged, nor
presumably would it attempt, to register its activities or to apply for a licence
in respect of them, nor would those activities receive such international
recognition as use of the registration or licensing machinery might afford.
Provision could, however, be made to allow States which were not parties to
receive rights under the treaty; the actual exercise of rights by a non-party
would, under the Vienna Convention, require acceptance of any conditions and
obligations laid down in the agreement. Assuming that a particular State did
not accept any rights or obligations under the treaty, its activities would be
based on existing customary and conventional law (to the extent to which the
state might be a party to other agreements), unless and until a customary rule
of international law emerged, possibly derived from the treaty, as envisaged in
article 38 of the Vienna Convention.
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