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REPORT OF THE COMMITTEE OI Thi PEACEFUL USES
OF THE SEA-~BED AND THE OCEAN FLOOR 1:YOND THE
LIMITS CF NATIONAL JURISDICTIOI

PART ONE

1. The General Assembly, by resolution 267 A (XXIII) of 21 December 1¢-8,
established the Committee on the Peaceful Uses of the Sea-Bed and the Ocean
Floor beyond the Limits of National Jurisdiction, and instructed it:

(a) To study the elabo. ition of the legal principles and norms which
would proemote international co-operation in the sxploration and use of the sea-
bed and the ocean floor, and the subsoil thereof, beyond the limits of national
Jurisdiction and to ensure the expleoitation of their resources for the benefit
of mankind, and the econcmic and other requirements which such a régime should
satisfy in order to meet the interests of humanity as a whole;

(b) To study the ways and means of promoting the exploitation and use
of the resources of this area, and of internationzl co-cperation to that end,
taking into account the foreseeable development of technolcgy and the economic
implications of such exploitation and bearing in mind the fact that such
exploitation should benefit mankind as a whole;

(c) To review the studies carried out in the field of exploration and
research in this area and aimed at intensilying international co-operation
and stimulating the exchange and the widest possible dissemination of scientific
knowledge on the subject;

(d) To examine proposed measures of co-operation to be adopted by the
international community in order to prevent the marine pollution which may
result from the exploration and exploitation of the resources of the area.

2. The General Assembly also called on the Committee to study further within
the context of the title of the item, l/ and taking into account the studies and
international negotiatlons being undertaken in the field of disarmament, the
reservation exclusively for peaceful purposes of the sea-bed and the ocean

floor without prejudice to the limits which may be agreed upon in this

respect.

1/ The title of the item reads: "Examination of the question of the reservation
exclusively for peaceful purposes of the sea-bed and the ocean floor, and
the subsoll thereof, underlying the high seas heyond the limits of present
national jurisdiction, and the use of their resources in the interests of
mankind."



. The Ccmmittee was requested to work in close co-operation with the
specialized agencies, the Internaticnal Atcmic Energy Agency and intergovermmental
todles dealing with the problems referred to in the resclution so as to aveid
duplication and overlapping of activities; to make reccrmendations to the

General Assembly on the questions referred to in paragraphs 1 and 2 above;

and, in co-operation with the Secretary-General, to report on its activities

to the General Assembly at each subsequent session,

4. Dy vesoluticn 2467 T (XXIII), the General Assembly requested the Secretary-
general to report to the Committee on a study, to be undertaken in co-operation
with the competent bedies undertaking co-ordinated worik in the field of marine
pellution control, of all aspects of the protection of the living and other
resources of the sea-bed and ocean flcor, the superjacent waters and the
adjacent ccasts against the consequences of pollution and other harmful effects
arising firom exploration and exploitation.

5. By resolution 2467 C (XXIII), the Assembly requested the Secretary-General
to undertake a study on the question of establishing in due time appropriate
internagtional machinery for the promotion of the exploration and exploitation
of the resources of the area, and the uses of these resources in the interests
of mankind, irrespective of the geographical location of States, and taking
intc special consideration the interests and needs of the developing countries,
and to suvbmit a report thereon to the Committes for consideration during one

of its sessions in 1969. The Assembly called on the Committee to submit a
report on this question to the Assembly at its twenty-fourth session.

6‘ In accordance with the decisiong/ taken by the First Committee at its
1548th and 1649th meetings on 19 and 20 December 1968, the Ccrmittee on the
Peaceful Uses of the Sea~Red and the Ocean Floor beyond the Limits of National

2/ In connexion with the compcsition of this Committee, the Chairman of the
First Committee made the follcwing statement which was accepted by the
First Committee as an integral part of its decision:

"l. As far as the compesition of the Committee is concerned, in view of
the extensive consultations I had with the representatives of regional
groups and of Member States, I take it that there is a broad consensus
cn the following principles:

"(a) Due regard should be given to an equitable geographical
distribution;

"(b) A reasonable balance between technically developed and
developing countries should be established;

"(c) Not only the interests of coastal States but also those of
land-lcocked ccuntries should be borne in mind;

"(d) The composition of this Committee shall not constitute a precedent
for any other committee to be created in the future.

(Foot-note continued on following page)
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Jurisdiction was composed of the following Member States: Argentina, Australia,
Austria, Relgium, Brazil, Bulgaris, Cameroon, Canada, Ceylon, Chile,
Czechoslovakia, El Salvador, France, Iceland, India, Italy, Japan, Kenya,
Xuvait, Liberia, Libya, iladagascar, Malaysia, Malta, lMauritania, Mexico,
Nigeria, Norway, Pakistan, Peru, Poland, Romania, Sierra Leone, Sudan, Thailand,
Trinicad and Tobago, Union of Soviet Socialist Republics, United Arab Republic,
United Kingdom of Great Dritain and Northera Ireland, United Republic of
Tanzania, United States of America and Yugoslavia.

T The following Member States which requested accredited observer status
were represented at the sessions of the Committee: Barbados, Burma, Denmark,
Guyvana, Jamaica, Netherlands, New Zealand, Nicaragua, Fhilippines, Portugal,
South Africa, Spain, Sweden, Turkey, Ukrainian Soviet Socialist Republic

and Venezuela.

8. Representatives of the International Atom.c Energy Agency and the following
specialized agencies attended sessions of the Committee: the International
Labour Organisation, the Food and Agriculture Organization of the United Nations,
the United Nations Educational, Scientific and Cultural Orgenization and its
Inter-Governmental Occanographic Coriiicsion and the Inter-Governmental Maritime
Consultative Organization.

9. The Committee held three sessions at United Nations Headquarters: cn 6 and
7 February, from 10 to 28 March and from 11 to 29 fugust 1969. Turing the threc
sessions the wain Committee held eleven meetings, the Legal Sub-Committee twenty-
nine weetings and tne Bconomic and Technical Sub-Committee twenty-five meetings.

10. At its first session, the Committee elected its officers and established a
ieral Sub-Committec and an Economic and Technical Sub-Cormittee. The cofficers
of the Committce were as follows:

(Fcot-note 2 continued from previous page):

"2. In recognition of the considerable interest of Member States in
participating in the work of the Committee, an understanding has been
reached that its composition shall be sultject to rotation.

"In principle, one third of the membership of each regional group
will rotate every two years. There is however no formal provision in the
draft resolution in this respect since, rather than organizing electiong
by the General Assembly, it is felt that informal arrangements should be
woriied out by the regional groups with regard to a rotating system which
would be implemented on the basis of mutual agreement amongst States or
groups of States, and announced by the Chairman of the First Cor. ittee
every two years. The pericdical rotation within each regional group will
be applied without any discrimination against any Member State. Successive
terms by the same State are not :.-:icluded.

"5, It has also been agreed that any Member State wishing to follow the
work of the Committee shall be entitled to accredited observer status,
which entails the right to be represented at all meetings of the Cormmittee
and its sub-committees and the possibility to offer its contribution to
the debate..."
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dain Cemmittee:
Chalrpan: Mr. Hemilton Shirley Amerasinghe (¢Ceylon)

Vico-Chairmen: United Republic of Tanzania (tiv. Axili R.C. Danieli)
Chile (Mr. José Pinera)
Noway (Mr. Jens Evensen)
Poland (iir. Rohdan Tcmorcwics - Tirst two sessions)
(Mr. Leszek Kasprzys - third session)

Ranvorteur: Mro Victor J. Gauci (Malta)

Lzol Sub-Cormmittee:

chailiman: Mr. Galindo Fehl (51 Salvades)

Vice-Chairman: Mr. Alexander Yankov (Bulraria)

Rapporteur: Hr. Abdel Holim Radawi {United Arab Republic)

Ecencmic and Technical Svb-Cormittee:

Chairman: Hr. Roger Denorme (Belgium)

Vice-Chairman: Mr. R.C. Arcora (India)

Raprorteur: Mr. Anton Frohaska (Austria)

11. At its first sessicn, the Cormittee considered preposals for a prograrme
of work. 3/ Folleowin:;; discussicns, the Committee at its third meeting on

[ Februvary decided to entrust the Chairman, in consultation with delegations,
with the preparation of a prograrme of work and the allocation of items
Following extensive consultations, the Chairman presented to the Committee at
the cvening of its second session proposals for vhe organization of work
(A/AC.138/6) which were approved by the Committee at its fourth meeting on
10 HMarch. The approved vrccrarme of work is shown in annex I.

12. In accordance with the decisions of the Ceneral Assembly and the requests
of the Ccrmittee, the follcowing documents were submitted to the Committee Ly
the Secretary-General: a prelininary note on the econcmic consideration
conitcive to premoting the development of the resources of the sea-bed and the
ccear floor beyond the limits of national jurisdiction in the interests of
mankind (A/AC.138/6 and Corr.l (French and Ruscian only)); a working paper on

———

3/ vertzing paper submitted by Belgium (A/AC.138/1) and draft programmes of wori
submitted by Argentira, Erazil, Chile, E1 Salvador, Mexico, Peru and Trinidad
and Tobago (A/AC.138/2): Bulgaria, Czechoslovakia, Poland, Romania, and
the USSR (A/AC.138/5): United States (A/AC.138/L); and India, Kenya, Kuwait,
Liberia, Madagascar, lialaysia, Sierra Leone, Sudan, Thailand, United Arab
Republic and Yugoslavia (A/AC.138/5).
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proposals and views relating to the adopiion of principles (A/AC.1306/T and
Corwx,l-4); a supplenent to ithe survey oi netional legislation concerning the
sea-bed and the ocean [loor, and the subsoil thereci, underlying tine higi seas
beyond the limiis of present navional ‘jurisdiciion contained in docuuents
A/AC,135/11 &and Coiw.l and Add.1l (A/AC.138/9); a repori of the Secretary-General
containing a study on the question ol establishing in due tine appropriate
international machinery for the promotion of the exploration and exploitation of
the resources oi the sea-bed and the ocean floor veyond the linits of national
Jurisdiction and the use of these resources in the interests or nankind
(A/AC.13%8/12 and Corr,l and Add.l and Add.1l/Cori,l); a note on a siudy on marine
pollution which might arise from the exploration and exploitation of ihe sea-bed
and the ocean rleoor and the subsoil thereof beyond the limits of national
jursidiction (A/AC,138/13).  Alsc hefore the Comuitiee were a letvter dated

27 vebruary from the Chairran of the Inter-Governmental Oceanographic Ccmiission
addressed to the Secretary-General (A/AC.138/10); a note by the Secretary-General
transmitting for the information of the Committee the Draft Comprehensive Cutline
of the Scope or the Long-Term and Lxpended Programiie of Oceanic Ixploration and
hecearch, prepared by tlie Special Uorking Group of IOC (A/AC.138/1k4 and Corr.l
(English only)) and a note by the Inter-Governmental laritime Consultative
_rganization (A/AC.136/15).

15, At the close of its second session, the Committee reached a consensus that
informal consultations should be held among various delegations of the Committee,
between the end of the second session and the beginning ol the third session,
under the auspices of the Chairman of the legal Suc~Comaittee, with a view to
facilitating the task of achieving a common agreement on the question of general
principles to be considered in the early part of the third session. The outcone
or these consultations is covered in the report of the Legal Sub-Comnittee.

1k, At its third session on 29 August, the Committee approved the respective
reports of the Legal Sub-Committee (A/AC,138/18) and of the Economic and
Technical Sub-Committee (A/AC.138/17). 1In view of the detailed consideration
and discussion that went into the preparation and adoption of the reports of
the two Sub-Committees, they are incorporated in the present report.

15. The reports of the two Sub-Committees clearly demonstrate the extent of the
work involved and the time necessary for the formulation of specific
recommendations to the General Asseumbly, as called for under operative

paragraph 4 (b) of General Assembly resolution 246Tpa (III). The time aveilable
to the Commitiee was necessarily limited and the subject before it extremnely
complex, In spite of intensive discussions, it was not found possible to arrive
at the stage of making specific recommendations on the substantive matters before
the Committee. The synthesis contained at the end of the report of the Legal
Sub-Committee rerflects the measure of progress achieved in the sustained attenpt
to arrive at a formulation of principles, which was one of the main preoccupations
of the nembers ol the Committee. The Committee considers that these efforts
should be continued with a view to the Tormulation of recommendations during
future sessions.

16. The report of the Lconomic and Technical Sub-Committee rellects the detailed

consideration given, in accor. .ice with operative paragraph 2 (b) of
resolution 2467 A (XXIII), to the ways and means of promoting the exploitation
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and use of the resources of this area, and of international co-operation to that
end, taking into account the foreseeable development of technology and the
economic implications of such exploitation and bearing in mind the fact that
such exploitation should benefit mankind as a whole. A preliminary exchange
of views also took place in this Sub-Committee in connexion with the examination .
of the economic and technical aspects of the Draft Comprehensive Outline of the
scope of the long-term programme of oceanic exploration. Comments and
suggestions were made which it was agreed would be brought to the attention of
ICC for its consideration when the final outline of the scope of the long-term
programme was elaborated.

17, The Committee hopes to be in a position in the coming year to give Turther
attention to the matters entrusted to it under operative paragraphs 2 (c) and (d)
of resolution 2467 A (XXIII) in the light of the reports and studies expected
to be available,

18, The Comittee heard a number of statements with reference to operative
paragraph 3 of resolution 2467 A (XXIII), under which the Assembly, inter alia,
called upon it to study the reservation of the area exclusively for peaceful
purposes, taking into account the studies and international negotiations being
undertaken in the field of disarmament. The Committee noted that it was also
requested, in accordance with operative paragraph L (a) of the same resolution,
to work in close co-oOperation with other intergovermmental bodies working within
its area of activity. In this connexion the hope wag expressed that the
Conmittee would be kept informed of the progress of the current negotiations in
the Conference of the Conmittee on Disarmament.

19. In the very limited time at its disposal, the Committee was unable to
finalize its study in detail of all the various aspects of the report of the
Secretary-general (A/AC.13%8/12 and Corr.l and Add.l and Add.1/Corr.l) relating
to the guestion of establishing in due time appropriate international machinery
Tor the promotion of the exploration and exploitation of the resources of the
sea-bed and the ocean floor beyond the limits of national Jjurisdiction and the
use of thelr resourcesg in the interests of mankind - an item which by virtue of
resolution 2467 C (XUIIL) was accorded a degree of priority. The Economic and
Technical Sub-Cormittee was however able, as its report indicates, to devote
close attention to those aspects of the report falling within its competence.
Statements in comnexion with the Secretary-Generalls report were also made in
the maln Committee during the closing stages of its work, The Committee
considers that it should place on record the view, expressed by a number of
delegations in the Economic and Technical Sub-Committee, that the report of the
Secretary-General constitutes a useful point of departure which can form a basis
Tor rfurther detailed consideration, although a number of delegations took the
position that, because of the complexity and the interrelated aspects of

the lssues involved, Govermments might require additional time to study the
Teport, The Committee therefore proposes to consider this question further
during its sessions in 1970. The suggestion was made with sppraval by the
Comnittee that the Secretary-Ceneral be requested to continue in depth the
study of the establislment in due course of appropriate international machinery,
concentrating on the following areas: (a) status of the machinery; (b) structure
ol the machinery; (c¢) powers and authority to be given to this machinery;

(d) activities and functions of the machinery. In accordance with a decision
of the Committee, the report of the Secretary-General on machinery is annexed
to this report (annex II).
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20. ‘'lhe Committiee considers that it would be desiravle in future that it be
allowed wore tiuc to caryy oui its programmie of work under the terus ol
reference given to it by the Assembly, and suggests thal il should be allotted
two scssions oi four weelis each during 1970, and a short, preliminary meeting
to discuss procedural matters before the main sessions.






PART TWO

REPORT OF THE LEGAL SUB~COMMITTEE

1. At its Tirst meeting, held on 6 February 1669, the Committee on the Peaceful
Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdiction

decided to establish a Legal Sub-Committee and a Technical and Econcmic
Sub-Ccumittee, both as sub=committees of the whole.

2. Also at its first meeting the Ccmmittee elected the following ofr'icers of the
Legal Sub-Committee:

Chairman imbassador Reynaldo Galindo Pohl (ELl Salvador)
Vice-Chalrman Mr. Alexander Yankov (Bulgaria)
Rapporteur Mr. Halim Badawi (United Arab Republic)

3 At its fourth meeting, held on 10 March 1969, the Committee approved the
proposal on organization of work (A/AC.138/8) submitted by the Chairmen. The
following items were accordingly assigned to the Legal Sub-Committee:

"(i) Operative paragraph 2 (2) of resolution 2467 A (XXIII) - To study the
elaboration of legal principles and norms which would promote
international co-operation in the exploration and use of the sea-bed
and the ocean floor, and subsoil thereof, beyond the limits of national
Jurisdiction and ensure the exploitation of their resources for the
benefit of mankind, having regard to the economic and other
requirements which such a regime should satisfy in order to meet the
interests of humanity as a whole,

"(ii) Legal implications of:

(a) all other questions mentioned in the terms of reference of the
Committee as contained in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B,C, and D (XXIII) and 2k1k (XXIII)".

It was agreed that the Sub-Committees would be free to determine their order of
business. It was also agreed to request each Sub~Committee to prepare and adopt
its report, containing its recommendations, for submission to the main Committee.

L, At its first meeting, held on 12 March 1969 the Legal Sub-Committee adopted
the agenda for the session (A/AC.138/SC.1/2).

5. On the basis of a note by the Chairman (A/AC.138/SC.1/1) and proposals

submitted by various delegations, the Sub-Committee adopted at its third meeting
on 14 March 1969 the following programme of work (A/AC.138/SC.1/3):
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"Operative paragrarh 2 (a) of resolution 2467 A (XXIII) - To study
the elaboration of legal principles and norms which would promote international
co-oreration in the exploration and use of the sea-bed and the ocean floor,
and subsoil thereof, beyond the limits of national jurisdiction and ensure
the exploitation of their resources for the benefit of mankind, having
recard to the econcmic and other requirements which such a régime should
satisfy in order to meet the interests of humanity as a whole,

"\, To study in the context of appropriate provisions of
resolution 2467 A (XXIII) the elaboration of legal principles relating to:

"(1) legal status;

"(2) apnlicability of international law, including the United Nations
Charter;

"(3) reservation exclusively for peaceful purposes;

"(4) use of the resources for the benefit of mankind as a whole,
irrespective of the geographical location of States, taking
into account the special interests and needs of developing
countries;

"(5) freedom of scientific research and exploration;

"(6) reasonable regard to the interests of other States in
their exercise of the freedoms of the high seas;

"(7) question of pollution and other hazards, and obligations
and liability of States involved in the exploration, use
and exploitation;

"(8) other questions;
"(9) synthesis,
"B. Norms.,"

6. In adortirg its programme of work, the Sub-Committee requested the Chairman
to draw up a statement containing the understanding reached by the Sub-Committee
with respect to the inclusion in the programme of work of certain additional items.
At the tenth meeting the Chairman read out the statement requested of him, which
was as follows:

"During the discussion of the programme of work, on the basis of
document A/AC,138/5C.1/1, some delegations proposed that references
to certain subjects should be added to the programme,

"At its third meeting the Sub-Committee requested that I should,

after appropriate consultations, make a statement concerning those
subjects which had not been specifically mentioned in the programme.,

-10-



"Having carried out the appropriate ccnsultaticns, I am in a position to
state the ccnsensus of the Sub-Ccommittee as follcws: gsubjects mentioned in the
repcrt of the Ad Hce Ccrnittee and matters which cppear in the dratrt resolutions
which were sutmitted to the First Ccmmittee znd which were rasced cn to the
Sea-Eed Ccrmittee as backgrcund material may be discussed by any delcgations
wishirg to do so, and the Sub-Ccumittee will give them due consideration.

"The programme, with its division by subjects, is not restrictive in
nature, does not interpret Genersl :ssembly resolution 2467 A (XXIII) and
rakes no prejudgerment ccncerning the positicns delegations may adeopt cn
questions of substance.

™Jith the ccnsent or the Sut-Ccrxmittee, I shall request the Secretariat
and the Raprorteur to include this statement in the summary record of today's
reeting and in the repcrt of the Sub-Committee, respectively."

T As requested by the Chairwan of the main Ccmunittee, the Legal Sub-Committee
gave consideration to General issembly resolutions 2478 (XXIIT) and 2292 (XXII)
which required the Coxmittee to ccnsider dispensing with summary records. In view
of the delicate nature of its work and the heavy responsibilities which it entailed
for the delegations ccncerned, the Sub-Ccmmittee decided not to dispense with
surmary records.

8. TFollowing consultaticns with the Chairman of the main Committee, the
Sub-Committee at its eleventh meeting decided to present a single report to the
Ccrmittee, covering the results of its deliberations during its March and August
sessions.

Q. In the debates during the March segsion reference was made to the draft
resolutions and amendicents submitted to the Ad Hoc Ccrmittee to Study the Peaceful
Uges of the Sea-Bed and the Ocean Floor or to the First Committee at the twenty-
third sesgion of the General Assembly. The text of the draft resolutions and
amendments were contained in the annex to a working paper prepared bty the
Secretariat, entitled "Proposals and views relating to the adoption of principles"
(A/iC.138/7 and Corr.l-4). 1 draft resolution suggested by the delegation of Malta
(A/AC.138/11) was also referred to in the debates.

10. The Legal Sub-Committee met between 12 and 26 March 169 at United Nations
Headquarters in New York. It held eleven meetings; it met again at Headquarters
between 11 and 28 ‘ugust 1869 during which period it held eighteen additional
meetings.

11. .t the close of the March session, scme delegations felt that a very important
feature of the debate had been the widespread support for an early statement

of basic principles. It was, however, emphasized that such a declaration should
be a ccmprehensive and well-balanced cne, taking into ccnsideration the position
of all wembers. The view was expressed that since the differences between the
proposed sets of principles were not so great, efforts to reach agreement should
continue. For this purpose, it was suggested that the proponents of each set of
principles should establish a wcrking group before the sumrer session of the
Committee and try to arrive at an agreed formulation of basic principles, the
consultations could take place under the direction of the Chairman of the Sub-
Cormittee. The main Ccmmittee agreed at its sixth meeting, held on 28 March 1969,

~11-



that the Chairman of the Legal Sub-Committee would hold informal consultations with
delegations with a view to reaching agreement on legal principles before the
session scheduled for August. Such consultations took place during the months
of June and July. In the absence of the Sub-Committee's Chairman and
Vice-Chairman, Mr. Felipe Vega Gomez of the Mission of El Salvador and later
Mr. Dimitar T. Kostov of the Mission of Bulgaria presided over the consultation
meetings. An informal drafting group consisting of the representatives of
Brazil, India, Libya, Norway, the Union of Soviet Socialist Republics and the
United States of America held several meetings to consider the formulations
proposed on all items of the programme of work adopted on 1k March 1969. It
produced a paper entitled "Report of the Informal Drafting Group on the
formulations proposed under the programme of work (A/AC.138/5C.1/3)", document
A/AC,138/8C.1/k, which is annexed to this report.

12, At its twelfth meeting, commencing the August session, the Sub-Committee

adopted the agenda for the session (A/AC.138/SC.1/5). At the same meeting it
also adopted the following programme of work (A/AC.138/5C.1/6) which had been

suggested by the acting Chairman, Mr., A. Yankov:

"1, Consideration of the Report of the Informal Drafting Group on the
formulations proposed under the programme of work (A/AC.138/sC.1/3),
document A/AC,138/SC.1A:

"2, Consideration of the legal aspects of the report submitted by the
Secretary-General pursuant to resolution 2467 C (XXIII) regarding
international machinery (A/AC,138/12 and Corr.l and Add.1 and
Add.1/Corr.1)

"3, Consideration of the legal aspects of a long-term and expanded
programme of oceanic exploration and research (note by the
Secretary-General, document A/AC,138/1k and Corr.l (English only))

"4, Consideration of the report of the Legal Sub-Committee to the
Committee for the 1969 pericd of its work,"

13. The Sub-Committee, having approved its programme of work, agreed that the
report of the Informal Drafting Group would constitute the basis for the
discussion concerning the formulation of principles.

1k, The subjects discussed by the Sub-Committee at both sessions will be dealt
with in the next paragraphs of this report under the relevant items of the report
of the Informal Drafting Group since, with the exception of the introductory
part of the programme of work of the March session (operative paragraph 2 (a) of
resolution 2467 A (XXIII)), all items dealt with therein coincide with the nine
items of the programme of work for the March session.
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Opcrative paragrarh 2 (a) of resolution 2467 A (XXIII) - To study the
elaboration of leral principles and norms which would promote
international co-overation in the exploration and use of the sea-bed

and the ocean floor, and subsoil thereof, beyond the limits of national
Jjurisdiction and ensure the exploitation of their resources for the
benefit of mankind, having regard to the economic and other requirements
which such a régime should satisfy in order to meet the interests of
humanity as a whole

15, Scme delegations felt that at that stage of the Sub~Committee's work only
basic principles chould be considered as they would serve as a foundation for a
more substantial structure to be elaborated upon later; initially, only those
basic principles which give rise to lesser difficulties might be drafted. It was
suggested that the principles should be few, broad and flexible as the Committee
was dealing with an area not yet comprehensively regulated 6K and which some
considered undefined, the possible uses of which could not yet be foreseen. On
the other hand, i+ was stressed, principles should be comprehensive and well
balanced in crder to embody the aspirations of all members of the international
community and avoid ambiguities which would later give risc to conflicts. It

was underlined that clarity should not be sacrificed to brevity. It was generally
recognized that, in any case, in the elaboration of principles particular
consideration should be given to the special needs and interests of developing
countries,

16, The view was expressed that from a practical viewpoint it was necessary
that the adoption of principles by the General Assembly should have unanimous
support or at least the support of a substantial majority, including that of the
principal maritime Powers and of States having special maritime interests, A
view was expressed that the declaration to be adopted by the General Assembly in
the exercise of its powers under Article 13, paragrarh 1 (a), of the Charter,
would possess binding force. Some delegations opposed this view, It was also
suggested that some or all of the principles to be contained in the General
Assembly's declaration or recocnmendation should be eventually given form in an
international convention.

17. It was also pointed out that it would be unwise to send a statement of
principles to the General Assembly before the real and legitimate differences
of opinion still existing were duly overcome as such a statement should be one
which gives satisfaction to all nations.

18. One of the suggestions that were made was that the same procedure followed
with respect to outer space might be followed by the Sub-Committee: a limited
number of basic principles could at an early date be recommended for adoption by
the General Assembly, while agreement was awaited on a fuller declaration of
principles which would eventually provide the basis for an international treaty
or treaties., On the other hand, it was suggested that it was desirable to have
a meaningful and comprehensive declaration., It was also suggested that once an
agreement on principles has been reached elaboration of such principles into
precice legal rules shall proceed without delay.



To study in the context of appropriate provisions of resolution
2UGT7T A (XXIII) the elaboration of legal principles relating co:

(1) Leral status

(a) General discussion

19. According to many delegations both the concepts of res nullius and res communis
were of little practical value for the determination of the legal status of the
area of the sea-bed and ocean floor beyond the limits of national jurisdiction.

It was also pointed out that the occupation and national lake theories were

legally untenable and politically unacceptable,

20, It was suggested that the notion of the "common heritage of mankind" would
provide the basis for specific principles concerning the area; accordingly all the
rules and principles for activities in the sea-bed should be based on that notion.
Its elements and consequences were: the rotion of trust and trustees;
indivisibility of the heritage; the regulation of the use of that heritage by the
international ccmmunity; the most appropriate equitable application of benefits
ocbtained from the exploration, use and exploitation of this area to the developing
countries; freedom of access and use by all States; and the principle of

reaceful use.

21. The same view held that the concept of "common heritage of mankind" implies
an international machinery for the regulation and management of the sea-bed and
ocean Tloor beyond the limits of national jurisdiction on hehalf of the
international community. A suggestion was put forward that, for Hurposes of
exploration and exploitation, the area of the sea-bed and ocean ..Loor beyond
national jurisdiction be deemed to have been vested in the United Nations for
the benefit of mankind as a whole,

22. Certain delegations expressed the view that the new legal order should be
governed by the "good of mankind" or '"the common interest of mankind", these
rhrases being preferred to the word "heritage" which might give rise to
difficulties in the formulation of legal norms.

23, On the other hand, some delegations stated that the concept of "common
heritage of mankind" was contrary to existing norms and principles of international
law, It was also stated that it was devoid of legal content and that its
discussion was not practically useful, Another view was that it was also open to
various interpretations and that it could not be understood until its implications
were spelled out, But it was also pointed out that, before their adoption, all
legal concepts are devoid of legal content and that therefore that argument was
irrelevant.

2k, Some delegations considered that a practical solution based on international
law would be provided by the provisions of the Convention on the High Seas
according to which the high seas were open to all nations on equal terms and no
State could wvalidly purport to subject any part of them to its sovereignty,

25. Reference was also made to the principle that "no State may claim or exercise
sovereign rights over any part of this area, and no part of it is subject to
national appropriation by claim of sovereignty, by use or by cccupation, or by any
other means'. This principle was recognized in the Antarctica and Outer Space
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Treaties in regard to their respective fields and, according to existing rules of
international law it would not preclude any nation ircm exploring or exploiting
these areas, Therefore, it was contended, there should similarly be a clear
distinction between non-apvropriation of the sea-bed, on the one hund, and
exploitation or use of it, on the other,

26. It was however pointed out that acceptance of the non-appropriation principle
would be of no practical value if it were linked with an unqualified concept of
freedom of exploration and exploitation, since it would only benefit the very fc -
countries which have the capability of exploiting the sea-bed resources, without
due compensation to the international community as a whole and the developing
countries in particular.

27. The view was expressed that pending the establishment of an international
régime the exploration and exploitation of the resources could be continued without
being accompanied by any claim of national sovereignty over that area. This view
was contested.

(b) Consideration of the report of the Informal Drafting Group

28. The Sub-Committee examined each of the eight elements listed under the item
and the respective explanations included in the report. Some delegations held the
view that only general principles should be included in a draft declaration:
corollaries or detailed formulations inevitably gave rise to divergencies and
impeded obtaining the necessary support for a draft declaration, However it was
pointed out that a ' re comprehensive declaration was needed in order to safeguard
the interest of man. nd, Other delegations considered most of the elements listed
as necessary to delineate the legal status of the sea-bed.

29. With regard to the concept of "common heritage of mankind", arguments for or
against it were reiterated. It was said that this expression lacked legal content,
was imprecise, and, being novel, could not be interpreted on any generally
accepted basis. It was argued on the other hand that once it had been enshrined
in a declaration the concept would have universal validity as had been the case
with the similar expression "province of all mankind" used in the outer space
treaty. (However, as regards the expression "province of all mankind" in the outer
space treaty, it was pointed out that it does not refer to cuter space or the moon
but to the exploration ani use of outer space and the moon.) Furthermore, new
technology and problems required the develorment of new concepts. It was further
argued that that ccncept was the basis on which a formulation of a declaration of
principles should be elaborated. It was suggested that the concept that the

area belongs to humanity as a whole is the basis for the pr.iibition of the
exercise or claim of sovereignty and of all forms of aprropriatior. Some
delegations doubted whether a general concept was required or desirable at that
stage of the Sub-Committee's deliberations since the particular features orf the
régime for the area wculd have first to be weighed and agreed upon; such process
of analysis and agreement logically preceded the question whetlier there is any
general concept by which all the aspects of the legal status of the area may

be summarized.

30. It was proposed that the concept of "common heritage of mankind” should be
mentioned in the operative part of the declaration. Some delegations felt that the
concept might be accepted as a synthesis of the particular principles agreed upon.
It was also suggested that the concept could be included in the preambular part
of a draft declaration of principles.
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31, Flements (ii), (iii), (iv) and (v) (see annex to the present rerort) werc
dealt with together since they were closely interrelated, Vhile the principle

o nor-aprropriation and the prohibition of the exercise of sovereignty over the
area were Tound renerally acceptable, ceme deleprations expressed the view that this
acceptance would be corditional upcn the reneral agrcement on a declaration of
rrincipvles. Certain doubts were expressed on the references to jurisdiction and
property. Various formulations were put forward amending the wording of these

four elements or eliminating ideas which apreared to Le surerfluous or unsuiteble;
one of these formulations was a synthesis of the four elements,

2. ilements (vi) and (viii) were regarded by scme delegations as beine more
uitable for inclusion under item 4 (use of the resources for the benefit or
mankind as a whole); other delegations were of the viev that element (vi) was
inserarable from the concert of "common heritage of mankind" and should therefore
be retained in item 1.

3
s

33, Element (vii) ("this area should be considered seyarately from the

surerjacent waters of the hirh seas") gave rise to the observation that it suffered
from obscurity and could lend itself to various interpretations. One interpretation
wvas that the formulation would apply once a régime for the sea-bed had been
established, although the existing law of the sea would continue to be relevant in
so far as the récime of the sea-bed ought to respect the rules which govern human
activities in the other areas of the sea, It was emrhasized that the status of
the superjacent waters as high seas and the air space above it should be preserved.
Scome delecations expressed doubts as to the adequacy of a separate treatment for
.he sea-bed and the superjacent watxrs since these areas constituted an organic
unity. But it was also pointed out thut in spite of also constituting an organic
unity with the superjacent waters, the continental shelf had already been the
object ~I a separate treatment for the purpose of the exploration and exploitation
of its resources, For other delegations, while the répime poverning the sea-bed
would have to be considered in relation to the régime governing the superjacent
waters, the Committee's terms of reference did not cover the superjacent waters
and the status of therse waters should therefore not be mentioned in the enumeration
of iegal principles concerning the sea-bed. It was sugpested that in any event
element (vii) belonged to item 2 (aprlicability of international law). Tt was
also said that although element (vii) is a basic assumption its inclusion in the
declaration did not seem essential. It was also suggested by some delegations
that the régime of the high seas should not and indeed could not autcmatically be
applicable to the régime of the sea-bed and ocean floor., and it wes [urther
suggested by some delegations that any freedoms laid down in the Convention on the
High Seas should apply to the sea-bed only as rar as provided by the régime to be
set up. Other delegations pointcd out that international law governing the high
seas is also applicable to the bottom of the sea, beyond the limits of national
Jurisdiction.

34, The view was expressed that item 1 omitted two important elements: (1) the
recognition that there exists an area of the sc¢a-bed and the ocean flcor and
subsoil thereof which lies beyond the limits of national jurisdiction, and (2) the
recognition of the need for an interrationally agreed and nrecise boundary for

the area. It was noted that existing uncertainty as to where cuch a boundary
should be drawn may be a seriocus obstacle to the formulation of legal norms
regulating questions concerning the exploitation of the sea-bed. However, it

was pointed out that the existence ol the area was the main assumption of the work
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of the Ccmmittee and therefore neced not be spelt out in a statement of principles,
It vas further pcinted out that thesc elements had not been included because they
were unnecessary and irrelevant to the i1tem; moreover, these two elements had
been dealt wvith extcnsively Ly the Uub-Committee under item 2 (Other questions).
It wvas also stated that the Committee and the Cub-Ccmmittee were not ccmpetent

to deal with the delimitation of the area,

35, as a corollary to elements (ii), (iii), (iv) and (v), the suggestions were
made that the appropriation of' the resources of this area shall be erfected in
accordance with the régime to be established on the basis of the principles
contained in the declaration; and that the activities of non-povernmental
orcanizations and of private persons in the area must be authorized and kept
under constant surveillance by a Ctate or an intergovernmental organization,
Owing to lack of time these sugrestions were not discussed by the ‘ub-Ccmmittee.

(2) Applicability of international law, including the United Nations Charter

(a) General discussion

36, Scme delepations emphasized that international law, including the Charter of
the United Nations, is applicable to the activities of States on the sea-bed. It
was also stated that international law by its score was considerably broader than
concrete norms applicable to the regulation of activities of States in any
individual area, for instance in tlie various marine envirorments included in the
high seas - the sea-bed, water column, and superjacent air space. In this
connexion some gene -1l international legal principles were mentioned, such as the
renunciation of tiie .hreat or use of force in the relations among States, respect
for the provisions of international treaties to which they are parties,
international responsibility of States, respect for territorial integrity, etc.
Come delerations stressed the imrortance of the Convention on the High Seas,

the Convention on the Continental Shelf and other international agreements,
rarticularly the 1063 treaty banning nuciear weapon tests in the atmosphere, in
outer space and under water and the 1959 treaty on Antarctica, in defining the
international law apnplicable to the sea-bed. It was impossible to say, according
to these delegaticns, that a leg .1 vacuum existed and that international law was
only partly applicable to the sea-bed, As applicable guidelines in the Charter
o’ the United Nations nentioned in this connexion, reference was made to the
rrinciple concerning sovereign equality oi States and the maintenance of
international peace and security, the peaceful settlement of disputes and the
prcemotion of international co-operation,

37. ‘Those delegations which aidvocated tle concept of "common heritage of mankind"
emvhasized that existing internaticnal law was mestly customary or contained only
very general legal principles to regulate the conduct of Gtates relating to the
sea-bed beyond national jurisdiction, of which the relevance was not specific and
only incidental. In their opinion, existing international law cannot be applied
in its totality to the sea-bed and therefore existing principles which are only
applicable in rart or by doubtful ard controverted analogy to a different
environment cannot, and should not, be inveoked; it 1s only possible to derive
Trom the Charter of the United Nations and existing international law at most
certain guidelires, but these guidelines ¢. not suffice to constitute norms. It
was controverted in this connexion which specific principles of international law
were suitable Tor application to the sea-bed; this ambiguity required urgent
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clarification; also, in some cascs the application of some principles of existing
international law to the sea-bed would have grave, inequitsble consequences for
many States, Some delegations felt that the 1958 Geneva Convention on the
Continental Shelf, which related in some ways to the sea-bed beyond national
Jurisdiction, vas inadequate and incomplete in respect to its application to this
ares. It was pointed out that the large and obvious lacunae in the law in this
respect were best shown by the tact that the Committee had been charged with the
task of elaborating new legal principles in this field; at the same time, the
application of present international law would have the effect of permitting the
indiscriminate exploitation of sea-bed resources and this would be contrary to
the interests of ihe internatioral community.

(b) Consideration of the rerort of the Informal Drafting Group

38, In the light of the views they had already expressed, delegations lent their
suprort or argued against the elements set forth in paragraph 14 of the reporv of
the Informal Drafting Group. i.one ol them was deemed entirely satisfactorye.
However, it was stated that such elements did not contradict but complemented
each other; this had been a necessary nmethod for the purpose of arriving at
widely acceptable formulations.

39. The discussion centred on the formulation suggested for the consideration of
the Sub-Committee in paragraph 18 of the report. Vhile some delegations expressed
thelr readiness to accept this formulation, other delegations doubted its
edequacy. Some of the delegations who doubted the adequacy of paragraph 1&
argued that a distinction should be drawn tetween the norms applicable to the area
and those applicable to the activities undertaken in the area, so that while the
former undeniably applied - and a reference to them would be superfluous - the
latter were virtually inexistent. Consequently and because activities had not
yet been undertaken in the area, the only norms thus far existing were those
concerning the laying of subtmarine cables and pipes. It was therefore equivocal
to say that "all activities in this area shall be carried out in accordance with
international law" since this would lead to the erroneous conclusion that the
régime of the high seas applied to the area. The supporters of this view
suggested that, by analogy with the order of priority esteblished in Article 38 of
the Statute of the International Court of Justice, the formulation should mention
first the principles of the declaration and then the general principles of
international law which would apply to situations not specifically provided for

in the declaration. Other delegations considered that reference to Article 38
of the Statute of the International Court of Justice was irrelevant to the subject
under discussion. Still other delegations questioned the desirabiliity of the
reference in the formulation in paragraph 18 to principles and norms to be agreed
in the future since it could oniy be reasonably construed as applicable after the
conclusion of an agreed régime and added nothing to the provisions of a statement
of principles dealing with the question of a réginme,

(3) Reservation exclusively for peaceful urposes

T e et

(a) General discussion

40. The view was expressed that the reservation of the sea-bed and the ocean floor
for exclusively peaceflul purposes was one of the most urgent matiers engaging the
gttention of the internctional community since unless steps were taken in the very
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near future to prevent the militarization of that area, the arms race would
inevitably be extended to it and this would represent an obstacle to the use of
the sea-bed for peaceful purposes. Various delegations emphasized the urgency
of banning nuclear or other weapons as well as military bases and fortifications
from the area beyond national jurisdiction. Other delegations stressed that

the sea-bed and the ocean floo» and the subsoil thereof beyond the limits of the
maritime zone or coastal States, the boundarices of which are to be agreed uron in
international negotiations on disarmament, shall be used exclusively for peaceful
purposes; accordingly, all military activities shall be excluded and all forms
of military use shall be prohibited. Some delegations stated that they had
refrained from discussing this principle in view of the fact that discussions and
negotiations were taking place on this subject in the Committee on Disarmament

at Geneva. The view was expressed that while the Geneva Disarmament Committee
was already considering disarmament and arms control measures in areas within and
beyond national Jjurisdiction, the mandate of the Committee on the Feaceful Uses
of the Sea-Bed was confined to the area beyond national Jjurisdiction and that it
would therefore not be possible to accept & formulation applicable to the area
over which States have sovereign rights for the purposes of exploration and
exploitation of resources. Other delegations reminded the Committee of its terms
of reference under operative paragraph 3 of resolution 2467 A (XXIII).

41, The initiative of the USSR in submitting a draft treaty to the Commiitee on
Disarmament on 18 larch 1969 was welcomed by some delegations.  Suprorters of the
draft treaty stated that it went beyond a general declaration.

Lo, The view was expressed that any military activity on the sea-bed is
incompratible with the use of the sea-bed exclusively for peaceful purposes,
Reference was made to precedents and to understandings existing in this connex’on
since the Second Torld Var. In this respect, mention was made of previous
discussions in the Geneva Disarmament Committee, General Assembly resolutions or
atomic energy, the Treaty on lMon-Froliferation of Nuclear Weapons, article I of
the Antarctic Treaty of 1959 1/ and article IV of the Cuter Space Treaty. 2/

1/ This provision reads as follows:
"Article T
"l. Antarctica shall be used for peaceful purposes only. There shall be
prohibited, inter alia, any measures of a military nature, such as the

establishment of military bases and fortifications, the carrying out of
military manoeuvres, as well as the testing of any type of weapous.

"2, The present Treaty shall not prevent the use of military personnel cr
equipment for scientific research or for any other peaceful purpose.”

e e

2/ This provision reads as follows:
"Article IV

"States Parties to the Treaty undertake not to place in orbit around the
Earth any objects carrying nuclear weapons or any other kinds of weapons of
mass destruction, install such weapons on celestial bodies, or station weapons
in outer space in any other manner,

"The Moon and other celestial bodies shall be used by all States Parties to
the Treaty exclusively for peaceful purposes, The establishment of military
bases, installations and fortifications, the testing of any type of weapons and
the conduct of military manoeuvres on celestial bodies shall be forbidden.

The use of military personnel for scientific research or for any other peaceful
purposes shall not be prohibited. The use of any equipment or facility
necessary for peaceful exploration of the lMoon ~nd other colestial bodies
shall also not be prohibited.”
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These precedents and understandings, it was contended, made it clear that tie
United l'ations had invariably understood the use of a given environment for
exclusively peaceful purposes to mean its complete demilitarization, which included
the prehibition of all military activities whatever their purpose. Froronents or
this interpretation stated that there should be no departure from such practice in
the case of the sea-bed and the ocean floor; the expression "peaceiul uses"

should be defined along those lines in order to avoid ambiguity.

L3, Cther delegations reserved their rosition on this interpretation o:' the
meaning of the expression "exclusively for peaceful uses" or stated that this
expression in no way precluded military activities that are consistent with
international law and the Charter of the United liations.

LY, Some delegations, while supporting the concept of the exclusion of military
activities from the largest rossible area of the sea-bed, rointed out that a
difficulty in the realization of this desirable goal could be the interpenetration
between scientific and military activities and the uncertainty as to whether it
was rossible to verify with present technology that certain military activities
did not in Tact take place on or under the sea-bed.

Ls, It was pointed out that the sovereign rights granted to the coastal State
under the Continental Shelf Convention were limited to the purpose of exploring
the continental shelf and exploiting its natural resources and therefore were
quite irrelevant to its military uses; furthermore, the military use of the
continental shelf would inevitably affect the peaceful exploration and use of the
sea-bed. It was stated, on the other hand, that it could be assumed that States
vere not likely to ignore their security requirements simply be .use the
Convention is silent or unclear on the subject.

L6, It was emphasized that the ir»lementation of the principle of peaceful uses
of the sea~bed, the ocean floor and the subsoil thereof, beyond the limits of
national jurisdiction, required the determination of the limits of the area to
which such principle should te applied. Cther delegations pointed out that given
the mandate of this Committee, that view was irrelevant.

(b) Consideration of the rerort of the Informal Drafting Group

47. In the discussion of the principle of the "reservation exclusively for
peaceful purposes", it was stated in the Sub-Committee that it was an essential or
appropriate part of any declaration or statement of principles to bte adopted by

the General Assenbly. It was stated that since the Geneva Disarmament Committee
was endeavouring to elatorate detailed formulations of a treaty character in this
respect, the Sub-Committee could well limit itself to principles couched in general
terms, without by this detracting from its mandate under General Assewbly
resolution 2467 A (CIIT), pevagraph 3. Such principles should gvoid prejudicing
vositions of delegations on issues - such as that of the specific activities to be
prohibited or the geographicai scope of the prohibition - currently under
negotiation. Some delegations supported this objective without referring to the
work teing cdone cutside the Comnmittee. However, there was a difference of opinion
as Lo the meaning of "use exclusively for peaceful purposes". Some of the
formulations suggested during the discussicn referred to the question of limits
which are to be agreed for these purroses. In this connexion, reference was made
to paragraph 3 of General Assembly resolution 2447 A (XXIII).
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{4) Use of tle resources lor the leneiit cu mariind as o whole, irvesicetive oo

the reographical location ol Stlates. iniing inte aceount e speclal interesic
erd needs of the deveiopin:~ countries

(a) General discussion

. The view was emphasized by certain delerations that the Cormitiee lad tewn
entrusted with the task of studying the estailishment of an iriernational lepal
répcime Tor the sea-bed beyond the linits of naticnal jurisdiction, and ihat that
task inplied in itself the use and exploitation oif the area by all, without
discrimination. It was further enphasizec that the speclial interests ond needs
of the developing countries should, accordingly, be built into the very falric or
the régime, as this should not aim at the atiaimment only of equality of
opportunity but provide for actual equitable sharing of bvererits derived irom the
use, exploration and exploitation of the resources of the sea-ted. In any case,
a most fundamental objective of the Committee's task was tn avoid creating
situations which may be detrimental to the technologically less developed countries,
or in any way stifle them or destroy the incentives for their activities.

Lo, It was widely acknowledged that = balanced and coherent declaration of
principles should recognize that land-locked States ought to be placed on an equal
footing with coastal States. A view was also expressed that the explcration, use
and exploitation of the sea~bed should not endanger the lecitimate interests of
coastal States, particularly of developing countries which do not dispose of
adequate means to protect these interests.

(b) Consideration of the rerort of the Informal Draiting Croup

5C. VUith regard to the scope of aprlication of the words "exploration, use and
exploitation", two different views were expressed. Come delegaticns held the
view that these words should apply to the zrea as a whole uhilce others congsidered
that they should apply only to the rescurces of this area. Loth groups of
delegations sought to Jjustify their views by reference tc the language of
resolution 2L6T A (XXIII). In addition, cone of tliose who suprorted the secuad
view interpreted the expression "use of the resources foer the benefit of manking
as limited to resources other than living resources, since the latter were clearly
covered by tne relevant provigions of international law governing fishing on the
high seas.

51. It was emphasized that formulations pertaining to this item tended to consider
an international régime as an essential prerequisite for the purpose of exploration,
use and exploitation of this area. A difference of opinion, however, arvse on
whether the international régime should be qualified by the word "legal® since
certain delegations argued that the term "agreed" would be sufficient. It was
furthermore argued that any régime that is established has to be formulated in
legal language and embodied in multilateral agreements. on this understanding a
régime would be considered as a legal régime and accordingly the addition of the
word "legal" was not too important.

52. During the discussion of the specific elements of paragraph 25 of the report,
some delegations emphasized the contents of sub-paragraph (ii) ("Lconomic
incentives") while considering that reference to international machinery in a
statement of principles was not desirable; others emphasized the contents of
sub-varagrapin (iii) ("International machinery") and the central role which, in
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their opinion, international machinery should play in a régime for the area, and
also stressed that such a régime should provide appropriate and equitable
application of lLenefits obtained from the exploration, use and exploitation of this
area to the developing countries.

53. [oubts were voiced as to the desirability in a régime for the exploitation of
sea-bed resources of the provision in sub-paragraph (v) ("Take into account
economic eifects of exploitation, for example, to take required measures to
minimize (control) the fluctuations of prices of raw materials in the world market
resulting from the exploitation of the resources of this area). Another view

was that this was an essential provision of a régime, prarticularly as such a régime
was expected to cover, according to this view, the area as a whole.

54, The view was expressed that sub-paragraph (vi) ("Accommodation among the
commercial and other uses of this area and the marine environment") belonged more
properly to item € ("Reasonable regard to the interests of other States in their
exercise of the freedom of the high seas").

55. It was suggested that the provisions in paragraph 25 needed to be condensed,
particularly those in sub-paragraphs (iv) to (viii),

5C. Some delegations considercd that the various elements of this item required a
much closer examination because of their serious implications and the fact that
the Sub~Committee had not studied the legal aspects of international machinery
which were dealt with in the report of the Secretary-General on the subject
(A/AC.138/12 and Corr.l and Add.l and Add.l/Corr.l). It was stressed by some
delegations that the future legal régime for the exploitation of the resources of
the sea-bed should not necessarily presuppose the establishment of an international
machinery; it was also stressed that as the structure of resolution 2467 (XXIII)
shows, the existence of a distinction between régime and machinery is established
and accepted; consequently in the opinion of these delegations inclusion of a
reference to international machinery in the legal principles would be unwarranted.
These views, however, were contested.

57. A suggestion was made that a statement of principles should contain a

comnitment to the establishment of an internationally agreed régime and that it
should spell out in general terms the more salient features of such a régime.

(5) Freedom of scientific research and exploration

(a) General discussion

58, The importance of this principle was emphasized in connexion with article 2 of
the Geneva Convention orn the High Seas and article 5 of the Cenvention on the
Continental Shelf. Scome delegations pointed out that the principle of the freedom
of scientific research does not in itself give the exclusive right of economic
exploitation of the resources of the area or provide the basis for freedom of
economic exploration and exploitation. It was also stated that this particular
freedom should entail the obligation to make results of scientific activities
available to other States.
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(v) Consideration of the report of the Informal Drafting Group

59. During the discussion on the elements listed in paragraph 2C of the report,
the members of the Committee stressed the fundamental importance ol scientific
research on or ceoncerning the sea-bed and the need to promote international
co-operation conducive to such research.

€0, Although the principle of freedom of scientific research was unanimously
accepted, there was a difference of opinion as to establishing certain criieria
designed to distinguish between pure scientific research and scientific research
with coumercial objectives. Thus, some delegations in suprorting elements (ii)
("Communication beforehand of programaes of scientitic research") and (iii)
("Communication of results of scientific research') took the position that the
elements constituted either necessary pre~conditions or were an integral part of
any formulation pertasining to freedom of scientific research. For these
delegations an unconditional freedom of scientific research was susceptible of
abuse, no freedom was absolute, and, with respect to the marine environment,
freedoms must be exercised with reasonable regard to the interests of other States.
Cther delegations were of the view that freedom of scientific research exists and
should exist as a matter of principle and not as a conditional right; they
accordingly supported element (i) ("Freedom of scientific research without
discrimination and avoidance of interference with such research"). Some of these
delegations nevertheless suprorted elements (ii) and (iii) while others among
them pointed out that scientific research and international co-operation in such
research uust not be impeded by any obstacles erected by elements (ii) and (iii).
For some of these delegations a rigid prior or post dissemination or publication
requirements were unrealistic since this requirement could not in all cases be
imposed without disrupting, as to method and timing, the existing system for
disseminating information used by the oceanographic community or without imposing
unreasonable financial burdens on research institutions; also, element (v)
("Encouragement by States of their nationals to follow the practices concerning
communication of information regarding programmes and results") had to be taken
together with elements (ii) and (iii) since in some States private scientific
institutions had a long tradition of independence.

fl. Element (iv) ("Promotion of international co-operation") was found
unquestionable.

62. Come delegations expressed the view that in element (vi) ("No rights of
sovereignty or exploitation are implied in the carrying out of scientific
research”), the relerence to rights of sovereignty was unnecessary since the
sea-bed and the ocean floor and subsoil thereof beyond the limits of natiocnal
jurisdiction were not subject to sovereignty or sovereign rights (I. Legal Status,
element (iii)). Some delegations, however, emphasized that no rights of
exploitation should be implied in the carrying out of scientific research.

63, Some delegations emphasized the importance of making a distinction between
scientific research of the marine enviromment directed to obtaining a wider
mowledge of the environment and exploration as a preliminary step leading to
comnercial exploration. They pointed out in this respect that the title of
item 5, which states freedom not only of scientific research but also of
exploretion, seemed to be misleading. Cther delegations stated that there is no
difference in concept between research and exploration and that their national
legislation did not establish any distinction between the two.
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Ch. Lhe view vas set forth that, since the marine environment constituted a whole,
sone rights of coastal States should te recognized with regard to research carried
out in areas ol the sea-bed which are adjacent to their national jurisdiction, so
that research in the sea-ted is not usced as a pretext for research on the
continental shelf witihout the consent of the coastal State, as required by

ariicle 5. pararreph O, of the Geneva Convention. This view was regarded as

uracceertatle vy other delerations.

(¢) seasonatle recard to the interests of other States in their exercise of the

(7) Questiorn of rollution and other hazards and obligations and liabilitv orf
States in the exploration. use and expleitstion

(a) General discussion

¢5. In cornexion with this concept referciice to article 2 of the Convention on the
High Seas was nade. The prrotection ol the interests of coastal States was
rentioned in connexion with article 6 of the Geneva Convention on Fishing and
Conservation of the Living Resources of the High Seas.

€6, It was pointed out that the provisicns of the Convention for the Frevention
of Pollution of the Sea by Oil of 1954 and the Geneva Convention on the High Seas
did not deal with all sources of pollution and lacked effective means of
implementation against new sources of pollution. It was suggested that there
exists a need to adopt new international instruments which would provide for fiim
obligzations of States, including the incorporation of enforcement measures in
national legislation. The need to establish international regulations on
liability for pollution and other hazards was emphasized by several delegations.
It was suggested that in order to make any set of principles more balanced and
coherent it should include the principle of liability for damages caused by
activities in the exploration, use and exploitation of the sea-bed and occean ficor.

(v) Consideration of the rerort of the Informel [rafting Group

(7. The substance of elements (i) ("Leasonable regard for the interest of all
Ctates") and (ii) ("lon-infringement of the freedoms of the high seas, and no
urjustifialble interference with the exercise of such freedoms") received the

general support of delegations, although some of them stated that a closer
consideration of the elenents was necescary before legal principles were Tormulated.
It was recalled that a formulation of the concent cof accommodation betueen dificrent
uses of the area and the marine envirciment, which had been included under
sub-paragraph (vi) of paragraph 25 in item L4, belonged more properly to item G.

C8. fs regards element (iii) ("Adoption of aprropriate safeguards against the
dangers of pollution and other harmful effects on the marine environment”), (iv)
("Adoption of approvriate safeguards so as to conserve and protect the living
resources of the narire environment or non-interference with the conservation of
the living resources") and (v) ("Adoption of safety neasures concerning all
activities in the area") sucgestions werc made concerning the precise language in
which the elements should be expressed. Imphasis was placed on the urgent need
for international safeguards against pollution in the marine envircenment.
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(9. Element (vi) ("Rendering of assistance in case of mishap, distress or danger")
was viewed by some delegations as protalbly unnecessary in the light of article 1C
of the Convention on the lligh Seas concerning the obligation to render assistance.
According to these delegations, there was ne reason why such a provision should
not apply to mishaps, distress or danger occurring on the sea-ted. liowever,

other delegations felt that the elaboration of a principle governing assistance in
the case of mishap, distress or danger could be Jjustified., It was suggested

that it would be useful to elaborate on this question so that international
arrangenents for such assistance night be worked out.

7C. As recards element (vii) ("Damage caused by activities in the area (undertaken
without appropriate safeguvards) shall entail liability"), the view was expressed
that the dralfting of detailed provisions on liability, (including State ligbilaty
which is dealt with under items & and 9 of the report) required considerable

study because of its complexity. Some delegations expressed an inclination to
Tavour strict liability, as opposed to liability arising from activities undertalken
without appropriate safeguards or authorization. Suggestions were made ihat,
rending the elaboration of a precise or detailed provision, the principle of
liability for damage be Tormulated in general teriis, or referred to in the
enumeration ol the festures of the régime to te agreed upon. Cther delegations
suggested that since damages caused by activities in the area could not only affect
the property or the operator or other individuals but also the common interest of
mankind, as well as the economy of the nearest coastal State, due consideration
should Dbe given to the question of criminal responsibility for damages caused by
such activities.

7L. Some delegations had doubts concerning the meaning of element (viii)
("Consultations with coastal States closest to the area in which any activities
occur, lest their rightful interesi be harmed"). They stated that if the purpose
of' the formulaticn was to entitle the coastal State ic a preferential share of

the benefits derived from exploitation of resources discovered beyond its national
Jurisdiction, such purpose would be incompatible with the principle that all
nations have equal access to those resources and that the resources should be
utilized for the tenefit of mankind. Cther delegations regarded element (viii)
as fully compatible with a principle of justice such as that emtodied in article ©
of the Convention on Fishing and Conservation of Living Resources of the High
Seas. The view was expressed that the special interests of those States should
be taken into account only in the regions which are adjacent to the jurisdictional
rarts ol the sea-bed and not in any other regions of the sea-bed and the ocean
floor and its subsoil underlying the high seas.

T2. Element (ix) ("Fight of coastal States to take apprepriate measures to
protect their shores and coastal waters against pollution which has cccurred
outside their national jurisdiction") gave rise to misgivings expressed by sone
delegations concerning the possibility that the measures taken by the coastal
State may result in the exercise of jurisdictiocn in an area beycond the limit of
national Jjurisdiction and violate the principles of the freedom of the high seas.
Cther delegations considered such a concept to be a necessary element in

combating and controlling pollution that has occurred in the marire environment.
(thers considered that such measures would 1ot constitute a violation of the
principles of the freedom of the high seas but rather of the collective competernce
which is 1o derive frcm recognizing or declaring that the sea-bed and the ocean
Tloor beyend national jurisdiction are the common heritage of mankind and cannot



be the subject of national appropriation. Other delegations contested this view.
Sonme delesations suggested that element (ix) should be considered together with
element (iii) (Pollution) and element (vii) (Liability).

73, Dlement (x) ("I'rocedures to be rollowed in the event of anticipation of
possible harmful interference with other activities") was considered unclear by
some delegations. (Cthers supporting the element suggested that if a statement of
principles were shorter and less detailed, inclusion of this element would not be
necessary.

(8) Cther guestions
(1) ixistence of an ares

T4. Reference was made to a proposed principle which provides that: "There is an
area of the sea-bed and ocean floor ard the subsoil thereoi’, which lies beyond the
limits of national jurisdiction'. It was pointed out that this proposed
principle appeared to merit general support and that being a far-reaching proposal
the Sub-Committee should not minimize the progress which that general support
represented; the principle amounted to acknowledging that claims cannot be
unlimited under the Continental Shelf Convention or under general international
law, and it should be recorded as agreed. On the other hand, the view was
expressed that it was not necessary to state in a declaration of principles a

fact which had obviously been taken for granted since the Committee was studying
the elaboration of legal principles precisely for that area.

(ii) Question of toundary

T5. During the _.iscussion preceding the adoption of the programme of work for
the March session, a proposal had been made to add the following item: "The
question of the definition of the boundary between that area of the sea-bed and
the ocean floor lying bevond the limits of national jurisdiction and the area
which falls under national jurisdiction." As a result of consultations the
Sub~Committee reached an agreement as regards this item and requested the
Chairman to draw up a statement embodying that agreement (see psregraph 6 of
the present report).

76. Some delegations pointed out that General Assembly resolutions 2340 (XXII)
and 2467 A (XXIII) instructed the Committee to study the elaboration of legsl
principles and norms for the sea-bed and ocean floor beyond present national
Jurisdiction and not to determine the limits of that arca, thus excluding from
the mandate of the Committee (and of the Legal Sub-Committee) the framing of
recommendations concerning the question of such limits or the advocacy of the
revision of such limits. For these delegations the area to which national
Jurisdiction applies had already been determined by the States concerned, or could
be sufficiently determined in the case of the continental shelf by using the
conbined elements of "adjacency" and "exploitability" contained in article 1 of
the Convention on the Continental Shelf which had simply embodied a principle of
customary law; 1ia any event, attempts to limit national jurisdiction infringed
upon the sovereignty and security of States, matters which were of the greatest
importance for the States concerned.

T7. Other delegations stated that it was obviously beyond the powers of the
Sub-Committee, the parent Committee or the General Asserbly itself to exercise
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judicial or quasi~judicial rowers to deternine the extent of the jurisdicticn of
any civen State or group of Ctates, and that for this reason such iunctions had
been excluded from the mandate of the Sub-lomnittee and that of its parent
Committee. It was further stated, however. ihat there was an intimsgte
relationship between the question of the nature of the régime to be established
and that of the limits of the area to which it is to apply and, accordingly, real
progress would not be made unless work proceeded simultaneously on btoth questions.
In support of this view, it wvas suggested that the position of many countries
concerning the nature of the solutions envisaged for the régime may be governed tc
a large extert by the determination of the actusl area in question. 1 was also
pointed out that no international régime could be effective unless it were
precisely established in advance what ares it would cover; it would therefor:s be
necessary to refer to the need for a precise btoundary in the con*-xt or the need
for an international régime. Tt was also stated that special s . -ations, such es
that of internsl and marginal seas, should be considered. The & + -Committee, it
was further stated, should lay the foundations for the elaboration of generally
agreed principles for the subsequent delinination of the area. It was suggesied
by some delegations that the previous establishment of an internationsl régime
would facilitate the task of determining the limits of the area; on the other
hand, it was pointed out that the existing uncertainty as to where this boundary
should be drawn may be a serious obstacle to the formulation of legal norms
regulating questions concerning the ex;.oration of the sea-bed. It was also
suggested that, while the actual definition of a boundary was the function of some
other body, the Legal Sub-Committee woul. certainly have to express some opinion
on the appropriateness of the boundary in question and to draw the attention of the
General Assembly and of Governments tc the problem; the Ccimittee was at least
morally bound to call the attention of the General Assembly to the fact that the
definition of the continental shelf contained in the Geneva Convention lent itself
to interpretations susceptible of afi'ecting the limits of the area which the
Committee had been entrusted to study. In this connexion, certain delegations
stated that such recommendations could appear in the preamble of the declaration
of principles in the same manner as any other general concept. A view was
expressed <chat while the Sub-Committee was not competent t- decide on questions
concerning limits, it should recommend that action be take: to cordon off the
territorial sea elther within an internationally uniform width or, alternatively,
taking into account the different geographical features of particular coastal
regions., Other delegations considered that the discussion on the question of
delimitation was only to distract the Committee from questions constituting its
real mandate.

78. On the other hand, it was pointed out by some delegations that the obstacles
to an early agreement on internationally agreed precise boundaries should not
inhibit progress in the elaboration of legal principles guiding the activities of
States in the exploration and use of the sea-bed beyond national jurisdiction and
the exploitation of their resources; similar difficulties in reaching agreement
on the definition of outer space and the exact delimingtion of its boundaries had
not prevented the adoption of a declaration of legal principles governing the
activities of States in outer space and the partial codification of these
principles. Some delegations expressed the view that although there do not exist
internationally agreed boundaries to any maritime space, including the territorisl
sea and the continental shelf, these maritime spaces do have a legal régime which
in some cases is even embodied in international conventions.
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79. It was suggested by some delegations that an international conference may be
required to work out agreed principles for the delimitation of the area beyond
national jurisdiction. One view was that the conference should conslider only the
revision of the Continental Shelf Convention and the legal régime for the area
beyond the continental shelf, entirely exeluding questions relating to the living
resources of the high seas. Another view was that the conference should consider
the revision of both the Geneva Convention on the Continental Shelf and the

Geneva. Convention on Fishing and Conservation. The view was also expressed that
the questicn of revising the Convention on the Continental Shelf could be solved
only in accordance with the provision supplied by the Convention itself, The
view was emphasized that a conference convened to determine principles for the
delimitation of the area beyond national Jjurisdiction should be preceded by
careful preparatory work to enlarge the prospects of agreement on this question.
It was stated in this connexion that a substantial body of national and
internationzal law, including the 1958 Geneva Convention on the Continental Shelf
and customery international law, could not be ignored nor could political realities
be disregarded without increasing disagreements and conflicts since htnth States
parties to the Geneva Convention and those not parties to it had been guided by
this body of law in enacting national legislation or concluding bilateral
agreements. Thus, the Sub-Committee should concentrate on elgborating legal
principles on the basis of which further work could proceed.

8¢. It was suggested that, pending clarification of the boundaries of the sea-bed
area situated outslde the limits of national jurisdiction, a moratorium or freezing
of claims over the sea-bed beyond national jurisdiction might be desirable. The
view was expressed that such g moratorium or freezing would lack legal foundation.
The view was emphasized that such a morgtorium or freezing would not in any event
imply a prohibition of exploration or exploitation.

(iii) State responsibility

8l. The discussion on this question was of a general character. Some:
delegations dealt with this question within the framework of element (vii) of
items 6 and 7. The view was expressed that it was essential that States bear
responsibility for the activities of their nationals. It was suggested that
several factors would have to be taken into account to give the formulation a more
precise form: the case of persons carrying out activities under the authorization
of a State other than that of their nationality; activity in the area carried out
by international organizations; and the existence of rules of international law
concerning the international responsibility of States for the actions of their
nationals.

(iv) Implementation of the principles of the declaration

82. While this element was supported hy some delegations, the suggestion was made
that it was premature to consider proposals concerning this question; on the

other hand, it was stated thatv the formulation should be included in the legsal
principles,

{3. The debales during the two sessions of the Legal Sub-Committee and the

informal consultations that have taken place during the intersessional period have
teen uselul inasmuch as they have contributed towards the clarification of positions
on lepel principles. They have furthermore, in what in fact should be considered
aosignificent progress, been instrumental in steering the discussions of the Legal



Sub-Cormittee avay from a peneralized approach towards the task of devising
specitic formulas for a numkbter of defined ideas. It is to be noted, however, that
the multiplicity of formulations on a single roint, whether those in the rerort of
the Informal Drafting Group or those suggested by various delegs*ions during the
course of' the Auvgust session, could prima facie be cnnstrued as denoting differences
of opinion. “hile this might be the case with regard to certain elements, it is
not so for a mumber of others; various formuluations contain similar ideas and do
sometimes overlap. The variety of formulations is due in this correxion to
differences in emphasis and as to scope. In certain instances it is to be
observed that part of the membership of the Committee finds itself attached to
particular concepts with which ir varying degrees the other part does not concur.

84, At this stage of the Sub-Committee's deliberations, the practicability of
underscoring "areas of agreement" or "areas of disagreement' might be questioned,
since none of the Tormulations have so far been endorsed. Yet it could be
considered suitable to attempt a synthesis of the related formulastions in order tc
determine in so far as possible common denominators. Thece denominators could

in no way lte construed &s an acceptance by the Sub-~-Committee that they constitute
an adequate basis for the elatoration of a balanced and comprehensive declaration
of principlcs.

85. It appeared a* the outs~t that the Legal Sub-Committee accepted as implied

in resolutions 23L. (XXII) and 246T A (XXIII) that there is an area of the sea-bed
and ocean floor and the subsoil thereof which i1s bevond the limits of national
Jurisdiction. There was, however, no agreement on the inclusion in the draft of
a reference to the eslablishment of a precise boundary for this area.

Legal status

86. A common denominator on this item would be the concept that ihe sea-bed and
ocean floor. and the subsoil thereof. beyond the limits of naticnal Jjurisdiction,
shall not be subject to national approprietion by any means and that no State shall
exercise or claim sovereignty or sovereign rights over any part of it.

87. This concept though acceptable to all was considered by some as not
sufficiently comprehensive. Tor the latter, the following idea should be
included that except as may be provided in a régime., no State shall claim or
exercise or grant exclusive rights over any part of this area, but there was no
agreenent as to the inclusion in the draft that no one may acquire properiy rights
over any part of the area by use, occupation or any other means.

88, The over-all concept that the sea-bed and ocean floor and the subsoil thereof
beyond the limits of national jurisdiction are the common heritage of mankind (or
part of the common heritage of mankind) was widely supported but not acceptable to
all.,

_Applicability of international law, including the United Nationsg Charter

89. On this item it has been possible to detractas s common denominator that
there are principles and norms of international law which apply to the sea-bed and
ocean floor aund subsoll thereof beyond the limits of national Jjurisdiction.




S0. There was however no agreement as to the extent to which the rules of existing
internaticnal law apply or should be applied in the future or as to whether any
rules of existing international law apply to economic activities in the exploration
and exploitacion of the area,

Reservation exclusively for peaceful purposes

91. A common denominator in this regard has emerged in the sense that a declaration
of principles would contain, in accordance with resolution 2467 A (XXIII), the idea
that the sea—bed and ocean floor shall be reserved exclusively for peaceful

PUrposes.

92. There was, however, no agreement on the nature of the references in the
declaration to the geographic limits of application of this principle or to the
scope of the prohibition of activities.

Use of the resources for the benefit of mankind as a whole irrespective of the
cseographical location of States taeking into account the special interests and needs
of the developing countries

93, An agreement seems to have emerged on the need for the establishment of a
régime as well as on the use of the resources for the benefit of mankind
irrespective of the geographical location of States and taking into account the
special interests and needs of the developing countries. The qualification of
that régime is still to be agreed upon as well as the scope of the applicability.
tVhether the régime shall be characterized as legal, internationsl or agreed remains
to be decided on, but it was agreed that the régime should be legally binding.
Similarly, whether the régime shall apply to the area or only to resources is a
matter still to be settled. No agreement has yet been reached on the main features
of such a régime. Thug, for example, the question of the most appropriate and
equitable application of benefits obtained from the exploration, use and
exploitation of this area to the developing countries, which was underlined by a
number of delegations, is still under consideration.

Freedom of scientific research

94k, This principle was acceptable in general, as well as the notion of the
promotion of international co-operation in the conduct of scientific research.

The idea that freedom of scientific research in this area shall be assured to all
without discrimination and that States shall promote international co-operagtion in
the conduct of scientific research and that there shall be no interference with

Ffundamental scientific research carried out with the intention of open publication

appeared able to command agreement, on the understanding that it would be necessary
to be able to distinguish clearly scientific research from commercial exploration,

One element in this distinction was agreed to be the subsequent making available or
communicgtion of results.

95. Differences still remain as to the relation between freedom of scientific
research and the possible obligations regarding prior communication of programmes
and subsequent communication of results, as well as differences as to whether the
rotions of gececessibility or availability on the one hand or dissemination on the
- ".er should be employed. Thevre is still no agreement on the inclusion of the
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idea that such research should not be the pasis for claims for rights to
exploitation. The suggestion regarding strengthening the research capabilities
of the developing countries is still to be further considered.

Reasonable regard for the interests of States in their exercise of the freedowm
of the high seas

Question of pollution and other hazards and obligations and liability of States
involved in the exploration, use and exploitation

96. It can be assumed that the concepts of reasonable regard for the interest of
all States and non=infringement of the freedoms of the high seas and no
unjustifiable interference with the exercise of those freedoms are not contested.
Furthermore, there exists general acceptance of the necessity for the adoption

of appropriate safeguards against the dangers of pollution. The adoption of
appropriate safeguards to protect the living resources of the marine environment
as well as of safety measures concerning activities in the area were not objected
to.

97. On the extent of the rights of coastal States with regard to activities,
inelud.ng scientific research and exploration undertaken in the area, there is
yet no agreement. The question of liability for damage caused by activities
in the area is still under consideration.

Ttem 2 of the programme of work: Consideration of the legal sspects of

the report submitted by tne Secretary=General pursuant to resoluticn

2467 ¢ (XXTIT) recarding international machinery (A/AC.138/12 and
Corr.l and Add.l and Add.l/Corr.l)

Item 3 of the programme of work: Consideration of the legal aspects of
a long~term and expanded programme of oceanic exploration and research
(Note by the Secretary-General, document A/AC.138/1L and Corr.l)
(English only)

98. Owing to the insufficiency of time the Sub-Committee decided tc postpcne
consideration of these two items until its next session.
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ANNEX

Report of the Infoirmal Drafting Groun on the
formulations proposed under the Programme of
Work (A/AC.138/SC.1/3) a/

1. The Informel Drafting Group, consisting of Brazil, India, Libya, Norway, the
Union of Soviet Socilalist Republics and the United States of America, net 2 nuace:r
of times to consider the Tormulations vroposed on all iteus.

2. In the listing of formvlotions and elements, »esrentheses have occasionally
been employed to indicate language as to which certaln questions were raised or
reservations exvressed.

3. The listing of formulations and elements does not necessarily constitute an
endorsement of them by the members of the Informal Drafting Grouv for inclusion
in a declaration; and at times the Group has set forth contendinz views as to
some formulations and elements.

Item 1. Legal status

4, All formulations presented on this item were considered.
5. The main elements in these formulations are as follows:

(i) The sea-bed and the ocean floor and the subsoil thereof beyond the
1imits of national Jjurisdiction are the cormon heritage of mankind;

(ii) This area is not subject to national appropriation by any meaus
whatsoever;

(iii) ©No State may exercise or claim over any part of this area sovereignty
or soverelgn rights;

(iv) No State may exercise or claim over any part of this area sovereignty
or sovereign rights; or jurisdiction; nor grant exclusive rights;

(v) No one may acquire property over any pert of this area whether by use,
occupation or by any other means:

a/ This paper was prepared by an Informal Drafting Grouwn following inforumal

- consultations pursuant to a decision of the Committee at its sixth meeting
on 28 March 1969 to conduct informal inter-sessional co....iltations among
the various delegations represented on the Committee.
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(vi) All States shall participate in the administration and regulation
of the activities in this area as well as in the benefits obtuined
from the exploration, use and exploitation of the resources of the
said area;

(vii) This area should be considered separately from the superjacenc waters
of the high seas;

(viii) There shall be no discrimination in the availability of this area for
exploration and use by all States and their nationals in accordance
with international law.

Element (i)

6. (a) Those supporting this idea were insistent that it was the basis on
which a formulation regarding item 1, and for that matter the statement of
principles, should be based. Therefore, its inclusion in the formulation under
consideration would be essential. Others believed that this concept should not
be included in the declaration.

(b) Under item 9, a formulation regarding the subject of this element had
been suggested for inclusion in the preambular portion of a declaration, which
reads as follows:

"Asserting that this area shall be considered as vart of the common heritage
of manking."

Element (ii)

T, This element was considered to be acceptable.

Elements (iii) and (iv)

8. The concept in element (iii) was considered unexceptionable but there was
a point of view that it was not sufficiently comprehensive, therefore the
language of element (iv), which by this point of view was regarded as adequate
and comprehensive was suggested instead. There was also a suggestion for a
provision to the effect that, except as might be provided in an international
régime, no State shall claim or exercise exclusive rights or jurisdiction over
any part of this area.

Element (v)

9. Those who supported this element insisted on the need for clearly stating
the non-appropriation of this area by private persons or entities. A view was
expressed that the question of the suitability of the concept of "property" for
the purposes of a declaration required further consideration.

Element (vii)

10. Differing views were expressed on this element.

3.



Element (vii)

11. Those who favoured this idea wanted thet the senarate status ot the two
areas should be spelt out to avoid confusion. However, o1 the sake ol clerity
they were prepared to put it as a preambular paracraph, 1f that was counsidered
necessary. Others were of the view that this idea wes not justifiable frowu the
legal point of view.

Element (viii)

12. Those who favoured this element would want to include it in the declaration
under consideration as, according to them, this was their wniderstanding of present
international law or, in any event, it was a necessary princiile of State conduct.
On the other hand, it was pointed out that such an eleuent coulc be included in

a formulation regarding item L.

Item 2. Applicability of internationsl law, including the United Nations Charter

13, All formulations presented on item 2 were considered.
1L, The following elements were studied:

(i) Activities in this area shall be carried out in accordance with the
Charter of the United Nations, in the interest of maintaining
international peace and security and the promotion of internetional
co-operation:

(ii) Activities in this area shall be carried out in accordance with
(the relevant principles of) international law;

(iii) The exploration and exploitation of the resources of this area shall
be carried out in accordance with an international régime to be
established. In the elaboration of the said international régime,
the existing norms of international law shall be duly taken into
account.

15. It was consldered that the Charter of the United Nations had to be mentioned
in the context of international law and could not be separated from international
law. A view was expressed that the scope of the applicability of the two did

not fully coincide.

16. Concerning 2 (ii), a view was expressed that international law applies to
the area only in a subsidiary way since it regulates mainly the use of the other
areas of the marine environment. On the other hand, a view was expressed that a
declaration should make clear that existing international law applies to the area.

17. Regarding 2 (iii), a view was expressed that it would not be appropriate
to refer in this context to an international régime to be established.

18. The following formulation was suggested for consideration:

"All activities in this area shall be carried out in accordance with
international law, including the Charter of the United Nations, and the
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principles of this declaration as well as (in Jdue course) the legel
nrinciples and noruis to be internationally agreed upon for the exvnloration,
use, and exploitation of this area.”

Item 5. Reservacion exclusively for neaceful vurposes

19. The following elements were identified in the various formulaticis concerning
this itew:

(1) Reservotion exclusively for neaceful purposes:
(ii) Prohibited activities:
Alternatives included:
(2) Use for wilitery purposes;
(b) A1l wilitary activities and all uilitary uses:
(c) Use for other than peaceful purposes:
(1ii) Area of the sea-bed and ocean floor to which the prohibition apvlies:
Alternatives included:
(a) Beyond the twelve-mile maritime zone of coastal States:
(b) Beyond the limits or national jurisdiction;

(c) Beyond a coastal strip the limits of which are yet to
be agreed upon.

Ttem L. Use of the resources for the benefit of wenkind as a whole, irrespective
of the geographical location of States, taking into account the gpecial interests
and needs of the developiny countries

20. The first part of some formulations deals with the need to carry out
exploration, use and exploitetion for the benefit of wankind es a whole, etec.

It was contended that the words "exvloration, use and exploitation” should enply
to the area as a whole and not only to the resources of this area. On the other
hand, it was contended that these words should apply only to the resources of the
area in this context. Nevertheless, a zenersl formulation, as gilven below, was
considered:

"The exnloration, use and exploitation (of the resources) of this area;

and its subsoil shall be carried out for the benefit of mankind as a whole,
irresnective of the geographical location of States, end for the prowotion
of economic developuent, taking into account the special interests and
needs of the developing countries."

21l. Those who wanted that the words "exploration, use and exploitation' should
apply to the area as o whole sugiested the following language based, sceording
to them, on the wording of varasraph 2 (a) of resolution 2067 A (XXIII):
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"The exploration and use of this area and the exploitation of resources

of this area shall be carried out for the Lenefit of mankind as a wvhole,
irrespective of the geographical location of States, end for the promotion
of economic development, taking into accouni the special interests and
needs of the developing countries.”

This langusge was not acceptable to others.

22. All the tormulations regarding this item called for the establishwment of

an international régime for the purpose of exvloration, use and exploitation

(of the resources) of this area. The followins omnibus formulation regardin the
establishment of an international régime was considered:

"An (agreed) international (legal) ré-ime shall be established for the
exploration and exploitation (of the resources) of this area and its subsoil.
Such a reégime shall reflect the other n»rinciples contained in this
declaration and shall include, awong others, provision for:"

23. A view was expressed that the word "régime" should be gqualified by the word
"legal'™. Others did not see the need or relevance of this addition and sucested
that the gqualifying word "agreed" would be sufficient. Again, a view was
expressed that it was premature to spell out "orovisions" which should determine
the features of a régime and an enumeration of the provisions should not be wmede
at this stage. On the other hand, it was mentioned by the others that a statement
of principles which did not include the main features of a régime would be
inadequate. The vpoints of view regarding the woids "of the resources'" as stated
above were expressed in this respect too. Those who wented that the words
"exploration, use and exploitation" should apply to the area as & whole, suggested
the following language, based, according to them, on the wording of paragraph 2 (a)
of resolution 2467 A (XXIII):

"An (agreed) international (legzl) régime shall be established for the
exploration and use of this area and in particular for the exploration
and exploitation of the resources of thils area and its subsoil. Such a
régime shall reflect the other principles contained in this declaration
and shall include, among others, provision for:"

This language was not acceptable to others.

2L, It was suggested that a general purpose of the régime should be to secure
rational development and equitable management of this area.

25. The following provisions, which are conteined in the various formulations,
were considered:

(i) Application of benefits:
(a) Provide for the most appronriate equiteble anplication of benefits
obtained from the exploration, use and explolitation of this ares

to the developing countvies:

(b) Dedication as Teasible and practicable of a portion of the value
of the resourc recovered from this area to international
conmunity purposes;
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(c) Dedication of a portion of the financial proceeds resulting from
the exploitation to internatiornal community purposes;

(ii) Economic incentives:

(a) Conditions conducive to the making of investments necessary ior
the exploration and exploitation of the resources of this area;

(b) Provide econowic incentives to encourage the necessary investment;

(¢) Ensure that the burdens assumed by the operator be matched by
corresponding rewards;

(ii1) International machineiy o1 organ (or administrative arrangements):

(2) Establish an international wachinery for the regulation of
activities in this area, in particular to control the development
of the iesources of this rr1ea and its subsoil;

(v) Entrust the management of the resources of this area to an organ
which should be representative of the international comuunity;

(iv) The orderly development of the resources of the area in a manner
reflecting the interest of the international community in the
development of these resources;

(v) Take into account economic effects of exploitation, for example, to take
required measures to minimize (control) the fluctuations of prices of
raw materials in the world market resulting from the exploitation of
the resources of this area;

(vi) Accommodation among the coumercial and other uses of this area and the
marine environment;

(vii) Promote effective international co-operation in the exploration, use
and exploitation of this area;

(viii) Provide due protection for the integrity of investments in the

exploitation of this area undertaken prior to the establishment of
its boundary.

Item 5. Freedowm of scientific research anéd exploration

26. After consideration of the several formulations, it was decided to separate
the main elements which are:

(i) Freedom of scientific research (for peaceful purposes ) without
discrimination and avoildance of interference with such research;

(ii) Comnunication beforehand of programmes of scientific research.

Different methods were mentioned in the proposals: (a) publication;
(b) .ccessibility; and (¢) dissemination;:
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(1ii) Communication of results of scientific research. The different methods
mentioned under (ii) were also suggested for (iii);

(iv) Promotion of international co-operation. Two suggestions were made:
(a) participation of nationals of different States in common iesearch
programmes; and (b) strengthening of the research capabilities o1 the
developing countries,

(v) Encouragement by States of their nationals to follow the practices
concerning communication of information regarding progremmues and resulis;

(vi) DNo rights of sovereignty or exploitation ere implied in the cariyin:
out of scientific research.

27. The examination of the proposals indicated the existence of thiree different
approaches as to the relationship between element (i) and other elements. The
first approach would state independently the freedom of scilentific research and
such other elements as may be agreed upon. The second approach predicated that
these other elements should be stated as necessary consequences of the freedom
of scientific research. The third approach would meke freedom of scientific
research conditional upon publication beforehand of research programmes and upon
the accessibility of the results of these programmes with the least possible
delay.

Items 6 and 7

é. Reasonable regard to the interests of other States in
their exercise of the freedoms of the high seas

7. Question of pollution and other hazards, and obligations
and liabllity of States involved in the e .ploration, use
and exploitation

28. Under these items the following elements from the various formulations
concerning the activities in thils area were identified:

(i) Reasonable regard for the interest of all States:

(ii) Non-infringement of the freedoms of the high seas; and no unjustifiable
interference with the exercise of such freedoms:

(1ii) Adoption of appropriate safeguards against the dangers of pollution
and other harmful effects on the marine environment. Among varticular
harmful effects mentioned in the proposals were:

(a) radioactive contamination;

(b) interference with the ecological or other processes or balances
of the marine environment;

(c) damags to the flora and fauna;
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(x)

Adortion of avpropriate safepguards so as to conserve and protect the
living resources of the marine enviironment or non-interference with the
consevrvation o the living resources:

Adontion of safety neasures conce wiiag all activities in this area:
Rendering of assistance in case of mishap, distress or danpar:

Camage coused by activities in the area (undertaken without appropriate
safecuards) sh-11l :ntail liability;

Consultations with coastal States closest to the area in which any
activities occur, lest their rightful interests be harmed;

Rigzht of coastal States to take appropriatle rweasures to protect their
shores and coastal waters against pollutior wiiich has occurred sutside
their national Jjurisdiction;

Procedures to be rollowed in the evert of =-.. - r~tion of possible
harmful irterference with other activities.

Items 8 and 9

é. Other questions

O, Symthesis

29. Under these items the following matters we_e considered:

(1)

(i1)

Existence of an area: The Drafting Group considered the various
Tformulations and affirmed that there is an area of the sea-ked and
the ocean floor and subsoil theresf underlying the high seas which
lies beyond the limlits of national jurisdiction.

However, a view vas expressed that the above statement is a fact
and not a legal prin:iple and therefore should not be included in a
declaration of principles.
.«est _n of boundary: The proposals which were made in this regard are
listed below:

(a) '"Taking into account the relevant dispositions of international
law there should be an agreed precise boundary for this area;"

() "There is an area of the sea-bed and ocean floor which lies beyond
the limits of national jurisdiction, a more precise bouncdary of
which shall be established;"

(c) "Taking into account the Geneva Convention of 1953 on the
continental shelf, there shall be established, as soon as
practicavle, an internationally agreed precise boundary for the
deep ocean floor and sea-bed and subsoil beyond that over which
coastal States may exercise sovereign rights for the purpose of
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exploration enc exploitation of its natural resources:
exploitation of the natural resources of the ocean floo: that
occurs prior to establishment ol the boundary shall be unde - sid0d
not to prejudice its location regardless o1 whether the coastal
State considers the exploitation to have occurred on its
'continental sheli'."

(a) A

"Considering that the Geneva Convention of 1958 has given an
open-ended definition of the continental shelf";

B

"Concerned that such open-endad definition might be interpreted
as permitting coastal States to extend thelr national jurisdiction
without any distance limitation'';

C
ievi at in order to avoid s X i i roretati
"Believing that in order t id such extensive interpretation,

a precise seaward limit should be established as soon as
practicable b: means of international agreement".

A view was reiterated that the gquestion of boundary does not fall under the
competence of the Committee and should be properly considered in another forum,
It was also stated that the determination of the boundary should be decilded
after an agreement had been reached on the legal status of this area. A view
was also expressed that agreement on the question of clarifying the boundary was
a necessary concomltant of agreement on other aspects of the declaration of
principles. A view was also expressed that an effective attempt was necessary
t come to an agreement on the Limits of national jurisdiction in keeping with
international law.

(iii)

State responsibility: A proposal made in this respect is listed below:

"States shall bear international responsibility for the activities

of their nationals in this area and for assuring that such activities
are carried out in conformity with the principles set forth in the
present declaration, and the principles and norms of an international
régime to be established."

A view was expressad that due account should be taken of the case of persons
carrying out activities under the authorization of a State other than that of
thelr nationality.

(iv) "

Implementation of the principles of declaration: A proposal made in
this regard 1s given below:

"The United Nations, in co-opcration with the specialized agencies
and the IAEA, shall take adequate measures to ensure the observance
of these general principies and guidelines and the implementation of
the objsctives set forth in this declaration.™
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PAlt THAED

TEPGLT 1 OPL SCG ALIC D TECIT ICAL SUB-CuitiIHTHT

1. The keuvnemic ond Technical Subh-Cemmaittee, establishad by the Ceomittee on
tho Peaceful Uses of the Sea-iled and Ccecn Flcer berend the Lidits of Matioral
Jurisdiction, was entrusted with the consideration of the following topics:

(1) Economic and technical requirements which such a régime as is
referred to in operative paragraph 2 (a) of resolution 2467 A (XXIII)
should satisfy in order to meet the interest of humanity as & whole.

(ii) Operative paragraph 2 (b) of resolution 2467 A (XXIII) - to study the
ways and means of promoting the exploitation and use of the resources
of this area, and of international co-operation to that end, taking
into account the foreseeable development of technology and the economic
implications of such exploitation and bearing in mind the fact that
such exploitation should benefit mankind as a whole.

(iii) Econcmic and technical implications of:

(a) all other questions mentioned in the terms of reference of the
Committee as contained in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXITI) and 2k1k (XXIII).

It was, furthermore, requested to prepare and adopt its report, containing
its reccmmendations, for submission to the main Committee.

2. The Bureau of the Economic and Technical Sub-Cocmmittee was composed of the
following members:

Chairman: Mr. Roger Denorme (Belgium)
Vice-Lhairman: Mr. Ramesh Arora (India)
Rapporteur: Mr, Anton Prohaska (Austris)

3. In 1969 the Economic and Technical Sub-Committee held two series of meetings
in New York from 11 to 27 March 1969 and from 12 to 28 August 1969. The meetings
were attended by the representatives of the forty-two member countries of the
Committee. Also present were the observers of the following countries: Barbados,
Burma, Denmark, Guyana, Jamaica, Netherlands, New Zealand, Nicaragua, Philippines,
Portugal, South Africa, Spain, Sweden, Turkey "krainian SSR, Venezuela, a&nd the
representatives of UNESCO-ICC, WMO, IMCO and FAO.,

L. At the end or its 1hth meeting held on 27 March 1969 the Sub~Commitfee adopted
its interim report, and at the end of its 25th meeting, on 28 August 1969, it
adopted its final report to the Committee.

-L43.



5. As a background for discussion, the Econcmic and Technical Sub-Ccmmittee had
at its disrosal the rerort of the Lconcmic and Technical Vorking Groupr of the

Ad Hoc Committee to Study the FPeaceful Uses of the Sea-Red and Ccean Floor beyond
the Limits of National Jurisdiction 1/, and the preliminary note by the
Secretariat entitled "Econcmic considerations conducive to prcmoting the
develorment of the resources of the sea-bed and ocean floor beyond the limits of
national jurisdiction in the interests cf mankind" (A, AC.138/6 and Corr.l),

the Draft Ccmprehensive Cutline of the Scope of the Long~Term and Expranded
Programme of Cceanic Exploration and Research (A,/AC.138/1L and Corr.l (English
only)) and the rerort prerared by the Secretary-General on "Study on the question
of establishing in due time arrropriate international machinery for the promotion
of the exploration and exploitation of the resources of the sea-bed and the

ocean floor beyond the limits of national Jjurisdiction, and the use or these
resources in the interests of mankind" (A/AC.138/12 and Corr.l and Add.l, and
Add.1/Corr.1l). The intrcductory remarks made by the Chairman on 11 liarch and on
12 August 1969 were also circulated as d'ficial documents (A/AC.138/5C.2/3 and
A/AC.138/5C.2/8), as well as his concluding remarks made on 28 August
(A/AC.138/5C.2/9).

6. In accordance with its programme of work (A/AC.138/SC.2/2 and
A/AC.138/SC.2/5) the Econcmic and Technical Sub-Committee gave consideration to
the following items:

(i) Consideration of progress achieved in the exploration and exploitation
of the resources of the sea-bed and the ocean floor, and the subsoil
thereof’, beyond the limits of natiocnal jurisdiction anc¢ in the
techniques used for their develorment:

(a) Hydrocarbons and soluble minerals; drilling;

(b) Surficial derosits and deposits within bedrock; dredging and
mineral extraction.

(ii) Prelimirary study of the ways and means of prcmoting the exploitation
and use of the resources of this area, and of international co-operation
to that end, bearing in mind the fact that such exploitation should
benefit mankind as a whole:

(a) General considerations;
(b) Establishment of basic documents;

(¢) PFxploration of mineral concentrations;

(d) Evaluation of mineral concentrations or deposits which have been
ascertained: tech ical feasibility and economic exploitability;

(e) Exploitation of mineral deposits.

1/ Officisl Records of the General Assembly. Twenty-third Session, agenda item 26,
document A/7230, annex I.
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(1ii)

(iv)

Examination of the econcmic and technical asrects of the rerort
sutmitted by the Secretary-General pursuant to resolutions 241L (XXIII)
and 2467 D (XXIII): comprehensive outline o the scope of the long-term
programme of oceanograrhic research of which the International Decade
of Ocean Lxrloration will be an important element.

ILxamination of the econcmic and technical aspects of the rerort

submitted by the Secretary-General pursuant to resolution 24LET C (XXIII);
study of the rossible régimes for the exrloitation of the resources of
the sea-bed and tle ocean floor beyond the limits of national
Jurisdicticn.
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Consideration of rrosress achieved in the exploration and
exploitation of the sea-bed resources and in the techniques
used for their develorment

Exploration and exrloitation of marine hvdrocarbons a/ and techniques uscd for
their develorment

T. During its meetings of 12 and 13 March 1960, the Econcmic and Technical
Sub-Conmittee gave consideration to this item. It based its deliberations on
national exreriences in this field and on various sources of relevant information,
and had rarticular regard to the technical and econcmic facts of work at sea and
on the ocean floor. Taking into account the conclusions reached in

paragrarhs 11-20 of the Econcmic and Technical Working Group's report, it reviewed
the advances of the past year in the exploration and exploitation of marine
hydrocarbons.

8. The studyv and analysis of activities presently carried out in off-shore areas
was considered particularly useful with respectto projections and forecasts
regarding the eventual develorment of marine mineral resources beyond the limits
of national jurisdiction.

Q. The limited extent of our knowledge in the field of exploration and
exploitation of marine mineral resources was again emphasiged. Even though
considerable rrogress has been achieved - the Glomar Challenger was able to core
samples at depths below 5,000 metres of water - most of the geological and
torographiczl structure of the sea-bed and ocean floor beyond national jurisdiction
is still unknown in sufficient detail to permit full appraisal of its resource
rotential. TFor examprle, although it appears that sediments thick enough to contain
large quantities of petrolewn are mainly confined to the continental margin and
the small occean basins, the occurrence of thick layers of sediment containing
arpreciable accunulations of petroleum in somz parts of the abyssal plain cannot
be excluded.

10. In comnexion with the task undertaken by the Glomar Challenger, it was noted
with appreciation that the results of this programme are being made available to
the world scientific community.

11. Progress achieved in petroleum exploration and exploitation has been
significant during the last year in aimost every respect: 1in the development of
explorati~n methods, in extending the capability for drilling to greater depths,

in adding new producing areas, in increasing production and in Improving facilities
for storage and transfer of petroleum at sea and on shore.

a/ 'The term "marine minerals" used throughout this report includes all minerals

h on or under the sea-bed but excludes minerals in solution in sea water. The
terms "hydro-carbons" and "petroleum" will be used interchangeably in this
report to include crude oil, natiral gas and gas condensate.
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12. Although technological advances were regarded as satisfactory and justifying
the conclusion of the Ad Hoc Committee "that a cautious optimism is apwvropriate as
to the technical achievements that may be exprected", reference was made to serious
accidents which occurred in the process of off-shore drilling. In this context
two points vere stressed: (a) that improvements and refinements to rresent
technology are still needed; (b) that a high degree of technical ccampetence is
required not only by the off-shore operator but also by the responsible guthority.

13. Interest in the essential services and equipment which are necessary to
increase the scale and extent of off-shore exploration and prcduction has
considerably increased during the last year. Such equipment includes underwater
navigation equirment, acoustic and seismic penetration survey devices, measuring
and recording devices for use under vater, acoustic telemetry, command and release
systems, diving and underwater living equirment, submersibles, underwater cameras
and television, etc. Develorments during the rast year in reflection seismic
devices using non-explosive energy sources and in continuous recording and
computerized analysis of the data have been of an incremental rather than a
revolutionary nature but have helped to bring these metheds to a higher level of
effectiveness.

Several submersibles, some of new design and construction with greater depths
caprability and endurance, allowing access to larger areas of the ocean floor, were
completed during the last year. The technology for undersea habitats and work
units has also been advanced.

14. Hydrocarbons may be the most valuable econcmic resources of the subsoil of
the ocean. Many of the most promising regions for oil and gas are related to
off-shore zones of the continental margin and small ocean basins adjoining oil
or gas-bearing regions on the continent.

15. New ground for off-shore oil production has been gained both in new areas
o' the shelves now shown to be productive or promising and in deeper waters made
accessible by advancing technology.

16. At present ccmmercial exploratory drilling of hydrocarbons in water depths
up to 300-400 metres has been achieved in one area. It is significant in this
connexion that work towards the develorment of a system with re-entry capsbility
in deep water is at the problem definition stage. Such a system could conceivably
be operational by the end of this year.

17. During the last twenty years world consumption of energy in all its forms

has doubled. It has been estimated that in the next fifteen years world energy
consumption will double again. Nevertheless, the vastness of the continental

shelf areas, which for their greatest part have not yet been explored, suggest that
for the next decade or so world supply of petroleum appears to be sufficient even
if for economic and technical reasons exploration and exploitation of marine
hydrocarbons remain confined to these areas.

18. How much of the anticiprated increase in world demand for hydrocarbons wili he
met in the future by off-shore petroleum sources will depend, irter alia:



(i) n the availability and cost of synthetic fuels.
Synthetic hydrecarbons (derived from tar sands, oil shales and coal)
are not expected to have a significant influence on the market for
vetroleum during the next decade; the costs of extracting hydrocarbons
frem these sources are not much above those of natural petroleum, which,
on the cne hand, means tlat there is scme incentive for the research and
develorment that may make them cempetitive in the future and, on the
other harnd, means that thev provide a ceiling on yetrcleum prices, which
would jrevent them frem rising to the high level that night be required
at rirst to support retroleum ricduction froem the deep ocean floor.

(ii) ¢n future discoveries of oil on land.
Cff-shore costs are higoer than on-shore costs under ccmrarable
conditions of drilling deprth and field size. Virgin off-shore ground
offers, howvever, a better orrortunity to find giant fields producible
at costs low enoush to offset the difference in develorment expenses,
but larce on-shore discoveries such as those recently made in Alasks
conld rotard srowth in off-shore production.

(iii) COn policies affecting the supply of energy.
Since econcmice rolicies on a national and international level are subject
to change thev also aprear likely to affect the competitive position of
various sources of energy.

Recocnizing that sueh uncertainties may invalidate any forecasts made now,
rresent trends suggest (i) that off-shore yrcduction might supply aprroximately
30-35 per cent of the world market by 1980 as ccmpared with 16 per cent at the
prresent time; (ii) that, until such time, off-shore production will not exceed
depths of €00 metres telow sea level (a) because it will take time to develop
arrrorriate deep sea drilling systems and (b) because less expensive on-shore
and shallower off-shore sources appear amrle encugh to meet the demand until
1080 and scmewhat beyond.

19, Fxrenditure related to cceanograrhy has sizably increased in many countries
in recent years, in particular in some highly developeu countries. Ten years

ago only five countries carried out off-shore exploration programmes, but at
rresent these activities are in progress in mr—e than sixty-six countries. Every
yvear, increasingly large sums are spent by Go :rmments and private companies on
rroje~ts in this field. This trend and its beneficial effects on marine petroleum
dev. .orment may decrease if future regulations of oil exploitation in deerer
water do not take into account the appropriate requirements.

20. At the end of the discussion of this item, the following observations were
made:

(a) To a large extent the geological structure of the sea-bed, prerequisite
to further exploration and exploitation, remains unknown. Accordingly, at the
rresent mement, the existence of thick sediments even at great depths whick
might contain accumulations of retroleum and gas cannot be excluded.

(b) 7he technical progress achieved during the past months does not to any
arrreciable extent change the conclusions of the rerort of the Ad Hoc Ccmmittee
but has Jjustified the prospects which were envisaged and the cautious optimism
voiced in that report. The present available data generally confirm the figures
put. forward last year.
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(c) Technical improveients should be coupled with greater efforts to prevent
accidents such as those which have recently occurred. Such accidents illustrate
the difficulties inherent in off-shore develorments and the necessity of a very
high degree of scientific and technical competence of those concerned with such
orerations.

(d) Several factors have a bearing on the further developmnent of off=-shore
drilling and related research, inter alia: the over-all demand for hydrocarbons;
the possibility of new oll discoveries on land; the possibility of greater
develorment of synthetic hydrocarbons; the rossibility of harnessing other socurces
of energy competing with hydrocarbons, the hazards connected with under-sea
exploitation; finally, econcmic policies which may have a delaying effect.

(e) Large investments in oceanograrhic research programmes are bheing made
in several countries, mostly highly developed. This fact might warrant ccntinued
efforts to expand the international co-operation in this field.

(f) Hvdrocarbons appear to constitute the most rromising resources of the
ocean flcor. It wvould not be surprising, therefore, if their exploitation would
be the first successful mining oreration at great deprths.

(g) VUhile from a technical standroint, exploration and exploitation of
petroleum and gas may soon be pessible at great depths, such operations may not
be econcmical for scme time. Regulations in this field should be realistic so
as not to hinder continued investiment and progress.

Exploration and exploitation of marine surficial and sub-surface derosits and
technigues used for their develorment

21. During its meetings of 13 and 14 liarch 19€9, the Economic and Technical
Sub-Committee gave consideration to this item. It took into account the
conclusions reached in praragraphs 11-29 of the rerort of the Ad Hoc Committee's
Fconcmic and Technical Working Group as well as the most recent develorments in
the exploration and exploitation of surficial and sub-surface hard mineral derosits
of the ocean floor.

22. At present, off-shore mining operations are carried out in water depths of
less than sixty metres by several countries. The exrloratory cotivities now
under way may eventually lead to the develorment of off-shore mining in new areas.
None of the recent develorments, however, point to break-throughs that may
substantially enlarge the scope of marine mining in the near future.

25%. Advances in off-shore mining of hard minerals have not been as rapid as those
relating to hydrocarbons. However, in line with the increasing emphasis being
rlaced on off-shore mining by both Govermment and industry throughout the world,
the present limited stage of develorment of off-shore mining technology may be
exrected to change in the years to ccne.

24. Mining in deeper water appears to advance on a slow race. This might be
explained, inter alia, by the following:
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(a) Knowledge of the regional geology necessary to guide prospecting is still
fragmentary;

(b) Exploration techniques are poorly developed especiglly for sub-surface
minerals;

(¢c) Evaluation technology for most of the minerals considered is both weak
and expensive;

(4) Low-cost mining and dredging systems a’ greater depths have not yet been
developed;

(e) The develorment of some surficial deposits may be delayed by the need
to develop beneficiation processes;

(f) Finally, low-cost on~shore sources of most sea-bed minerals are ample
for the foreseeable future.

25. Nevertheless, there is much interest in economic recovery and prcduction of
manganese nodules, particularly for their content of nickel and copper, and a
recent announcement of progress in this field suggests that prcduction of metals
from them may begin by the early 1970s.

26. Industry continues to investigate the potential of the ocean flror as a
source of a variety of minerals on account of the large gquantities which might
be found to be economically exploitable, although the costs of exploitation,
except in the long term, may be generally higher than on land.

27. At the end of the discussion of this item, the following observations were
made:

(a) Progress has been made in the field of dredging and mining of surficial
and sub-surface hard minerals. However, no breakthroughs have cccurred which
would change the conclusions reached by the Ad Hoc Committee last year.

(b) This somewhat slow develorment is mainly due to the technical Troblems
involved in prospecting and recovery under water of surficial and sub-surface
deposits and to the economic inadegnacy of the processes for upgrad. ng surficial
deposits.

(¢) At this stage, industry is becoming increasingly aware of the vast

mineral deposits contained in the ocean floor which could in the future become
technically recoverable and economically exploitable.

_50-



CHAFTER II

Prelininary study of the ways and means of premoting the

exploitation and use of the resourzes of this area, and

of 1nternat10nal co=- oneration to that end bearing in mlnd

the fact that such exrloitatlon should bereflt mankin@ as_a
\'h O 1 e

28. During the discussion of item (1i) on the programme of work, several examrles
vere given of national exrerience in regulation of the mineral resources of the
continental shelves and suggestions were made concerning the requirements to

be met by any régime devised to promote the develorment of sea-bed resources
beyond the limits of national jurisdiction. NMany of the suggestions are
alternatives which the Sub-Committee considered relevant to the item, and no
attempts were made to recommend which examples were most relevant to the sea-bed
beyond the limits of national jurisdiction. Thus many of the following yparagrarhs
consist of exrert opinions which were not fully debated or agreed uron.

Genersl considerations with respect to_ the ways and means of promoting the
exploitation and use of. sea-bed resources

29. During its meetings of 17, 18 and 21 llarch 196¢, the Economic and Technical
Sub-Committee gave consideration to this item. It had before it the report of the
Ad _Hoc Committee's Iconomic and Technical Vorking Group (A/7230, annex I,

raras. 18-29 and 39-61), and the preliminary note prepared by the Secretariat

on "Economic Considerations Conducive to Prcmoting the Develorment of the
Resgsources of the Sea-Bed and Ocean Floor Beyond the Limits of National
Jurisdiction in the Interests of Mankind" (A/AC.138/6 and Corr.l). It based

its deliberations, inter alia, on national experiences as reported by various
delegations.

30. The report of the Ad Hoc Committee's Econcmic and Technical Vorking Group
(paras. 49-61) has established that the conditions which should be met by any
régime of sea-bed resources management can be studied without prejudging the
subsequent legal considerations. Drawing upon the experience of the Ad Hoc
Ccnmittee, the Economic and Technical Sub-Committee based its deliberations on
economic and technical requirements and in no way dealt with legal aspecis of
this question which should be properly considered in the Legal Sub-Committee and
in the main Committes, It was pointed out that the problems raised during the
discussion of item (1i) on the programme of work would have to be considered
further in the light of the forthcoming report of the Secretary-General pursuant
to resolution 2467 C (XXIII) and subsequently in the devising of an international
régime.

31. In the past ten years, man's knowledge of the sea-bed and its environment has
considerably increased, but must still be considered inadequate and of an
approximate nature. Basic data or documents relating to scme regions of the ocean
Tloor are practically non-exlstent or are sparse. Hence, substantial improvement
of our knowlcdge of the sea-bed and ocean floor is an urgent necessity. In this
context, reference was made to the usefulness of the long-term programme of
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oceanograrhic research wvhich is to Le based on national programmes prerared by

Govarnments and to the efforts ol the ICC of UNICCO in the preraration of the
~cmprehensive outline of the score of the programme.

32. The importance of scientific co-operation on a regional and international
level was stressed. An imrortant element of such co-opreration would consist in
training national exrerts, in rarticular of developing countries, and in providing
them wvith basic equirment to carry out research end investigation in this field.
such measures would lay the ground for the future direct participration of the
countries concerned in the exploration and exploitation of the sea-bed and ocean
floor bevond the limits of national jurisdiction.

33. It was stressed that for the develorment of the resources of the ocean floor
new forms of international co-operation should not reflect present inequalities
and differences betueen develored and developing countries. They should provide
not only for equality of opportunity, but also for equality in the actual
enjoyment and equitable sharing of benefits derived from exploitation of the
resources of the ocean floor. A rrimary goal should be to ensure maximum benefits

Tor mankind as a vhole ccmratible with minimum impairment of marine flora and
faura.

34, It vas widely emphasized that benefits derived from any such co-operation
should, furthermore, contribute to closing the existing gap between developing
and developed countries. In this regard it was rointed out that many ways were
rossible to realize the common endeavour of exploitation for the benefit of all
mankind and that all avenues which might lead to that end should be carefully
explored.

35. Any study of wvays and means which are to ensure that the resources of the
sea-bed beyond national jurisdiction be develored without conflict in an orderly
manner and in a way not interfering unjustifiably with the other treditional uses
of the sea must take into account that eventual arrangements would be applicable
to a vast area, encomrassing the larger part of the world's surface.

36. Unless the resources of the sea-bed and ocean floor and subsoil thereof are
extracted and brought to the market places of the world on a basis ccmpetitive with
minerals from land, there is no prospect of any tangible benefit to mankind as

a vhole.

37. There is no difference in principle between the factors which determine the
economic viability of mineral exploitation on land or beneath the sea. Therefore,
experience gained on land is generally relevant and should be studied.

38. 1t was rointed out that agreement on arrangements which meet the criteria of
effectiveness, credibility and impartiality is one of the first vital steps in
creating an econcmic environment that will encourage and prcmote the use of the
sea-bed resources; they must instil confidence in the minds of potential operators
that rights granted will be, and can be, upheld. They must command the support
and resrect of all the nations of the world - developing and developed, socialist
and canitalist, large and small, coastal and lard-locked.



The arrangements should also be effective. For example, the econcmics of an
operation can be drastically changed, or even destroyed, if there are delays in
taking decisions which result in excessive dead time for an operating rig. On
the other hand, risks of blow-outs, pollution and waste or destruction of resocurces
exist il the wrong decisions are tuken.

Thus the skill - of many exrerts {(geologists, reophysicists, geochemists,
retroleum engineers mining engineers, safety exrerts, marine biologists, lawyers,
administraters, etc.) will be needed if exploration and exrloitation of ocean
floor resources are to be both encouraged and effectively controlled. Any
international arrangements must therefore provide for a high degree of technical
and professional exrertise. Ouch arrangements must provide the necessary cauretoves
to cope with new and conrlex situations, and the sensitivity to react quickly
and decisively.

3¢, It vas rointed out that adequate and reasonable econciic incentives must be
rrovided by such arrangements if sea-bed resources are to be exjloited. At the
same time the interests of the vorld community must be safeguarded.

40, Stability of the basic rules is also important. To assess the econuaics or

project the rotential operator has to be assured that the conditions under which
he wvill work are clearly set out, and thal chey will not be subject to arbitrary
changes during the life of his title.

L1, It was suggested that it would be advisable to keepr fees and other payments
required from operators at a modest, or low level at the exploration stage, and
then, locking to mankind as a whole, to provide for a sharing in the bLenefits
through appropriate provisions at the time of prroduction. In any event, due
allowance should be made in devising any scheme to take into account the
difficulties and therefore the high costs and risks inherent in the marine
environment.

42, The view was expressed that from the point of view of operators, the size

of the areas should allow for efficient and economic exploration. Equally, it is
inrortant that areas be effectively and energetically worked and not allowed to
lie fallow. In this connexion, it was also noted that this objective might be
achieved in various ways; for example, by a sliding scale c. fees and or work
requirements which increase over time, by requiring the surrender of portions o
the area after stipulated reriods, or by stipulating that a concession will lapse
il the mineral is not exploited within a defined pericd, or by a ccmbination of
all three.

4%, Drilling and mining activities carried out on land rresent hazards requiring
strict and adequate safety measures. This is all the more true for all phases of
marine mineral resources develorment, oving to the hostile enviromment in which it
takes place. Mineral exploration and extraction may interfere with fishing, while
the use of dynamite in seismic exploration may kill fish locally. One single
blow-out may rollute vast expanses of the ocean, and even spread to neighbouring
countries, significantly upset the ecoiogical balance and damape the traditicnal
maritime activities. Since onlv a few countries have so Tar adopted national
safety codes for oil drilling within their continental shelf a.-ea, the necessitly
of adopting such appropriate *~vislation in the interest of the world community
was urgently stressed. It was also pointed out that, although the establishment
of sea lanes and use of medern aids to navigation have largely elininated hazards
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to navigation, the increase in the number of fixed or stationary installations
multiplies the number of obstacles shipping must face and calls for appropriate

safeguards to prevent such hazards as well as specific measures to solve conflicts
arising fren different uses of the sea and to protect the interests of coastal
States.

L4, Pollution stemming froem sub-sea mineral exvloitation is essentially of two
types, namely (a) oil, gas, brines or fluids released directly from the well, from
rroduction or storage facilities, and frcm pipelines and (b) rarticulate matter
stirred up from the sea bottom in mining or discharged as waste in the course of
on-site beneficiation. The potential ill effects of mineral exploitation in
wvaters beyond the limits of national jurisdiction are little understocd at this
stage, and wvill require both further study and caution in undertaking exploitation.

45, Uith regard to the problem of safety of personnel, sub-sea mineral develorment
combines some of the hazards related to shipping and fishing and other hazards
associated with dredging or on-shore drilling. Even though experience seems

to be sufficient to form the basis fur adequate safety regulations and practices,
this aspect deserves continued reviev and improvement.

46, The opinion was expressed that in the foreseeable future only a limited
number of countries will be in a position to rarticipate actively on the basis

of their own technological capability in the exploitation of the sea-bed and ocean
floor beyond the limits of national jurisdiction. This should, however, not
rreclude the others frcm benefiting from this develorment. In view of this
censideration and pending the establishment of an appropriate international régime
it was suggested that it wvould be timely and appropriate to focus on interim steps
to facilitate develorment of sea-bed resources: these should be simple and
prragmatic in nature and not prejudge the eventual régime which may be established.
They might include the registry of activities carried out beyond tre limits of
natlonal jurisdiction, as well as scientific technical co-operation, training of
personnel, safety measures, etc. The opinion was also expressed, on the other
hand, that such interim steps are unnecessary, since no activities should be
permitted prior to the establishment of an international régime and that efforts
should be concentrated on the establishment of such a régime.

47, The importance of international co-uvperation with regard to submarine
archaeology dealing with sunken cities and wrecks on the bottcm of the sea was
also mentioned. Apart from increasing historical knowledge, progress in that
field will also provide appreciable information on sea-level changes having
occurred thousands of years ago, thus establishing a link between archseoclogical
and geological evidence.

L8. At the end of the discussicn of this item, the following observations were
made:

(a) Once again, it was emphasized that our knowledge of the ocean is still
fragmentary and perhaps too scant to provide a bhasis for economic exploitation of
the sea-bed and its resources beyond the geophysical continental shelf.

(b) New forms of international co-operation should be considered to ensure
the rational and equitable exploitation of the resources of the sea-bed.
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(c) The fact that the exploitation of marine mineral resources is only in
its very early stage provides a good orportunity to drawv ur, in good time, an
international régime for operations on and under the sea-bed.

(d) A main objective of an international régime in this respect should be
that all countries, vhether coastal or land-locked, benefit frem such a
develorment and that the special interests and needs of developing countries be
taken into account.

(e) The international régime should be effective, equitable and trustworthy.
It should provide economic incentives Tor the develoyment of marine mineral
resources, rarticularly at the exploratory rhase.

(f) Cperations bevond the limits of national jurisdiction should be conducted
in such a way as to reduce to a minimum the danger to human 1life, pollution and
interference with the traditional maritime activities,

Particular problems related to the first vohase of marine mineral resources
develorment: the establishment of basic documents

4o, During its meeting of 1¢ lLarch 19€C, the Economic and Technical Sub-Committee
gave consideration to this item. It had before it the preliminary note by the
Secretariat on "Economic considerations conducive to promoting the develorment

of resources of the sea-bed and ocean floor beyoid the limits of national
jurisdiction in the interesis of mankind". It based its deliberations also on the
letter dated 27 February 1960 addressed by the Chairman of ICC to the
Secretary-General (A/AC.138/10).

50. In the report of the Ad Hoc_ Committee's Economic and Technical ‘orking Group
(A/7230, annex I, rara. 19) four phases were distinguished in the process of
mineral develorment, the first of which deals with the acguisition of' the basic
knowledge through systematic area surveys and research, necessary to understand
the character, distribution and variation of the mineral resources.

51. Basic documents, especially bathymetric, geophysical and geologlc maps

are needed to help identify areas favourable for the occurrence of various

minerals and to appraise their potential resources, and, as such, are a
prerequisite for the develorment of marine mineral resources. Such data slso

help to define prorerties of the sea bottom that need to be known to predict the
hazards to mining operations and the effects of mining on other uses. OCwing to the
vastness of the area - approximately 360 million square kilometres are covered by
water -~ the systematic mapping and charting of the ocean floor is a long-term and
costly endeavour. Although widely spaced geophysical and sampling traverses and
special purrose mapping provide some information on the geology of the ocean floor,
systematic geological mapping of the oceanic basins has not yet begun. Geophysical
mapping is in its early stage.

52. Practical considerations suggest that parts of this enormous task be
undertaken b 2ans of co-operative planning. Such a procedure would avoid
overlapping a..d duplication of national efforts, lead to results in the shortest
possible time and allow for a pooling of facilities and qualified persomnel.
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53. In ovsder to achieve effective and rational co-operation, there must be
agreement on co-ordinated planning of scientific research, on standardized

measuring techniques and data rrocessing as well as ccmmon understanding on the
areas which would deserve prriority investigation.

54, In the context of co-operative planning the co-ordinating role played by
the ICC of UNESCO in the past was mentioned and the hope was expressed that it
will continue and strengthen its activity in this field.

55. The need to standardize and calibrate instruments used at sea and in the
laboratory was especially stressed; repeated slight errors in measurements could
give rise to large-scale erronecus conclusions and seriously hamper progress.

It wvas also pointed out that the religbility of bathymetric and geological maps of
the ocean floor depend on the accuracy of the navigation systems with which they
were recorded. In the last thirty years the develorment of electronic navigation
has contributed to considerable progress. Today this is enhanced by the precision
attained on the high seas with the artificial satellite navigation system.
Additionally, ‘the VLF continuous wave system promises vast coveragu, range,

and precise navigational resoiution capacity. The need to support marine
exploration surveying by means of precise navigation is world wide.

56. In the field of international co-oneration, reference was also made to the
reglonal economic commissions of the United Nations and the valuable assistance
they could provide, in particular with regard to the selection of appropriate
areas for the purpose of such oceancgraphic expeditions.

57. At the scientific level of investigation where research consists of an
inquiry by scientists intc the basic nature of the sea and the sea floor with no
economic goal in mind, it was pointed out that there should be the least prossible
restriction on the movement of oceancgraphic vessels, and no unnecessary hindre ce
placed in their way. The idea was put forward that if coastal States limit
excessively the freedom of research they may undermine the scientific basis upon
which future progress will depend for all countries.

58. The question was raised of how the basic documents resulting from expeditions
at sea were to be made accessible to the world community. The results of research
in the areas of the sea-bed beyond national jurisdiction should be freely accessible
to all.

It was also pointed out that if a system of concessions is adopted, it
appears Teasible to reconcile this principle with the proposition that prospectors
be given exclusive rights to explore an area for a specified period. In return
for the grant of exclusive exploration rights, operators might be required to make
the basic data obtained in the course of the operation freely accessible after the
lapse of a suitable period of time. This could be considered in the framework of
the arrangement to be agreed upon for the granting of exploration rights.

59. Existing international exchange of information and data is limited to
scientific data. There is a need for an international exchange of applied
technological data. A fundamental problem with such information is the task of
interpreting and processing the data for publication and retrieval. Standardizing
the methods of storing oceanographic data so that they are permanently and swiftly
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available to scientists everywhere is of primary imyortance. It was mentioned
in this context that World Cceanographilc Dgeta Centres operate in Moscow and

Vlashington. 7t was further supgested that a register of existing publications,
mavs and rzlevant documents be established and that new publications could be

registered.

(0. Systematic mapring as indicated above will eventually provide the bioad

base of understanding needed for full use of the ocean floor and efficient
develorment of its resources. The view was however expressed that the prospector
and develorer may precede the torograrher and survev geologist at sea as they may
have on land. It was also rointed out that the develorment of ocean floor mineral
derosits will therefore not have to await completion of the enormous ané
comprehensive task of a relatively detailed basic survey.

61. The question arises whether priority could or should be given to certain
areas for which the establishment of basic documents might be promoted. In this
respect, it might be better to pursue the systematic gathering of basic knowledge
of areas which show signs of potential mineralization in preference to areas where
preliminary surveys offer no encouragement.

2. Similarly, technical possibilities and econumic prospects of such undertakings
should be kept in mind: for some minerals it would seem prudent to proceed
progressively oceanwards from the shelf towards greater water depths. Other
criteria might be, inter slia, the availability of markets for given mineralis and
prevailing weather conditions. The importance of certain areas or resources for
develoring countries should also be taken into account.

63. At the same time, however, it is desirable to pursue purely scientific sea-bed
exploration, for large areas of this vast domain are not well enough known to
understand its potential even qualitatively. It is also desirable to continue
research on crustal and oceanologic processes of the deep ocean, for an
understanding of these processes is fundamental to science and to learning what
mir=ral concentrations are likely to exist in this environment.

€h. The scientific results of the co-operative programmes prepared and co-
ordinated regionally and internationally by Governments and/or govermmental and
non~governmental organizations and by the UNESCO Intergovermmental Oceanographic
Commission could prove a useful guide in determining these priorities.

65. The need to associate developing countries more fully and without delay in
this new venture was stressed. It is of primary importance to make the Governments
and people of those countries aware of the vast possibilities inherent in the
develorment of the ocean floor and to provide for necessary means and for the
training of national experts.

66. At the end of the discussion of this item, the following observations were
made:

(a) Before us is the task of conducting a systematic geological survey of
the sea-bed and the ocean floor. It is an enormous task, very expensive and
will involve many years of work.,

(b) The object of such a survey is not confined tc the search for
economically valuable mineral deposits, but is broader in scope.
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(c) It requires international co-operation in the plaming of research
pregrammes, in the standardization of the methods used for survey and analysis,
ete. The active participation of all countries should be sought in bringing about
such co-operation.

(d) It should be governed by the principle of freedom of scientific research,
in accordance with the relevant provisions of international law and the results
obtained should be freely accessible to all.

(e) Hovever, develorment of some of the mineral resources of the ocean
floor does not have toavait complete topograprhic and geologic knowledge of the
whole of the area.

(f) The question arises whether or not certain priorities could be devised
in the selection of areas for which the establishment of basic dccuments should
be prcmoted. In this regard, attention could be focussed on areas which seem to
offer an econcmic rotential for exploitation and where develorment techniques would
be available in the near future, such as the continental margin.

(g) The need to surport marine exploration surveying by means of precise
navigation is world-wide.

(h) 1In the interests of effective dissemination of all available information,
prospectors who are granted exclusive exploration rights might also be required
to make accessible freely, after the lapse of a suitable pericd, the basic data
they have gathered.

(i) It is important to make the Govermments and people of developing
countries aware of the opportunities of this new venture so that they may
participate in i{ without delay.

Particular problems related to the second and third phase of marine mineral

resources_develorment: the exploration of mineralization zones and the evaluation
of their exploitability

7. During its meeting of 20 March 1969, the Economic and Technical Sub-Committee
considered jointly the second and third phase of marine mineral resources
develorment: the exploration of mineralization zones and the determination of

the economic value of the mineral concentrations or deposits which have been
discovered. It had before it the preliminary note by the Secretariat on "Economic
considerations conducive to promoting the develorment of the resources of the
sea-bed and ccean floor beyond the limits of national jurisdiction in the
interests of mankind" (A/AC.138/6).

68. It was suggested that experience gained in various countries in relation to
the develoyment of mineral resources under national jurisdiction should be taken
into account when considering the measures which might be conducive to promoting
the develorment of the resources of the ocean floor beyond the limits of national
jurisdiction. An appropriate adaptation of the existing practices might bhe
envisaged with a view to ensuring the optimum efficiency. The identification of
ccmmon denominators amongst these practices might facilitate the acceptance by the
international ccmmunity of an agreed procedure. But it should also be recognized
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that the terms appropriate for mineral resource allocation and develorment vary
from place to place and time to time. Variocus views were expressed with regard

to promoting the development of marine mineral resources beyond the limits of
national Jjurisdiction.

(a) According to one, the operator would be called upon to make a declaration
o intent to undertake exploration in a certain area. The registration of such g
declaration would be made subject to certain conditions such as respect of
international law, reasonable regard for the marine enviromment, etc. No
exclusive exploratory rights would, however, be granted.

(b) A more formal system would entail the issuance of an exploration permit.
Such a permit would be granted for a given area and for a relatively short pericd
of time. It would give no exclusivity tc the operator nor rights to
exploitation. The operator might, however, enjoy preferential treatment when
applying for an ensuing exploitation permit and would receive scme compensation
if this application were rejected.

(¢) Under a third system, an exclusive exploration liceace would be granted
for a more limited area and a longer period of time. Such a licence would entail
exclusivity in the search for specified minerals and would carry the right to future
expioitation of the deposits discoverd. It might be awarded on one of several
alternative bases, including the first to file, a lottery, or a judgement of the
operator's financial and technical capabilities and his proposed programme.
Competitive bidding is another possible basis for awarding title, although it may
be less applicable to the totzlly unexplored resources of the deep ocean floor
than it is in already producing provinces.

69, It was suggested that individual Governments are in the best position to
Judge the suitability of their own nationals as potential operators applying for
rermits and leases, and it is advisable that they be directly involved in such
arrangements.

7O, It was further suggested that any such lease-system would also have to contain
provisions which would ensure that the interests of all countries were equitably
respected.

Tl. Reference was made to the importance of preventing oil and gas blow-outs and
storm breaks which may endanger human safety and result in pollution and other
damage as well, Fortunately, such accidents have been rare because of the
general effectiveness of prevention equipment. Thus, out of 7,642 wells drilled
for oil and gas on the outer continental shelf of the United States until the
beginning of February 1969, only twenty~three resulted in blow-outs and only one
of these - the recent Santa Barbara Channel blow-out - resulted in an oil spill
that led to significant envirommental damage. The study of the origin, 2ffects
and means of prevention and control of such accidents, however, deserves high
priority owing to their potential danger to human life and the marine
enviromment. Nevertheless, it was recognized that it may not be possible to
eliminate completely such accidents because of the difficulty of overcoming

once and.for all the possibility of human error and/or equirment failure.
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7?. It was urged that, without prejudice to the establishment of an international
régime for the exploitation of the sea-bed resources, measures which would further
international co-operation in the interests of mankind as a whole might be
strengthened. It was suggested that such measures would include technical
assistance to developing countries comprising the training of qualified personnel,
the establishment of reference services which could provide easier access to basic

data, the provision of capital needed to undertake sea-bed resources development
operations, ete.

(5. Further description of the different structural units underlying the seas and
oceans was advocated including, inter alia the continental shelf, the continental

slope, margin and continental terrace, the abyssal plain and other important
features.

Th. The importance was also stressed of taking into account the characteristic
differences between the oceans and internal and marginal seas.

T5. At the end of the discussion of this item, the following observations were
made:

(a) It would seem appropriate to study procedures and practices at present
used on a national level in order to assess their suitability to concessions
granted beyond the limits of national jurisdiction.

(b) Various types of arrangements are feasible. These should provide that
the obligations assumed by an operator are matched by ap—ropriate opportunity for
reward. '

(c¢) A régime should serve the interests of mankind as a whole and should
take into account the special interests and needs of developing countries.

(d) Although accidents in offshore drilling cannot be completely eliminated,
their number can be reduced by means of improved safety measures and practices.

Particular problems related to the fourth phase of marine resources development:
the exploitation of mineral deposits

76. During its meetings of 21 and 24 March 1969, the Economic and Technical
Sub-Committee considered this item. It based its deliberations on the report of
the Ad Hoc Committee's Economic and Technical Working Group (A/7230, annex I,
paragraphs 30-38), on the preliminary note by the Secretariat on "Economic
considerations conducive to promoting the development of the resources of the
sea-bed and ocean floor beyond the limits of national jurisdiction in the
interests of mankind" (A/AC.138/6 and Corr.l). The Sub-Committee was also informed
on methods applied by various Governments at the national level.

77. Attention was called to the tact that the geologic characteristics of minerals
that may be exploited from the sea-bed differ from one mineral or group of minerals
to another, and influence the size of the area required for viable operation and
the time required to achieve production. For nearly all minerals, a far larger
sroa wey need to be explored to find a deposit suitable for mining than is finally
celected for exploitation.
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Exnloration of conceszled depeosits and the evaluation of the precise amount
and quality of both exrcsed and unexposed denosits can only te determined by
extensive and expensive forms of samplin:: and @may even require scme vroduction
exverience. At the staje when such expensive forms of exploration are reached, the
cperator needs an exclusive riicht to explore and tc produce if workatle deposits
are found. Because the value of such depcsits cannct be determined in advance,
particularly in wholly unexplored areas, the basis for payment tor such rights
should be one that is related to uctual prcduction rather than a »nre-determined
estirate of the value of an unexplored area.

78. It was mentioned that the high investment risks characteristically associated
with mining should be compensated for by the opprortunity for higher profits than
are acceotable in many other enterprises. The risks stem from uncertainty of
discovery, uncerteinties concerning the feasibility of mining and recovery
systems, possibility of loss from mining accidents, storms, and so on, and fronm
uncertainties concerning future prices, demand, and other external circumstances.
Although the high risk in mining cannot be eliminated altosetiher, it tends to
diminish with increasing kncwledge about the occurrence of recoverable minerals

in a glven area and with increasing experience in producing them. Net resource
value - the surplus remainines when the mineral has been sold and after production
costs and profits on risk investment have been paid - is the amount which would be
received from the granting of a concession for the nroduction and sale of these
resources. Limited as it is on one side by production costs and endangered by

the risk involved and con the cther by a price that is fixed external.y, net
resource value varies considerably from place to place and time to time. At the
outset of sea-bed exploitatiocn it may be nearly zero, but if exploration shows

the existence of workable deposits, if production costes can be reduced, if
environmental hazards can be controlled, and if prices do not decrease, net
resource value may increase over time.

Direct revenue from the production of minerals is welcome to all Governments,
and to developing countries it may be the principal benefit to be derived from
producticn of sea-bed rescurces initially. An Iimportant consequence of the
availability of minerals, however, 1is in the chain of economic activities that
surround their production and follow on their use, and in the future these benefits
should come to be shared by all the people of the world.

It was suggested, therefore, that, in the long run, the goal should be not
only the direct revenue that may come from the sale of the sea-bed resources, but
also to encourage sub-sea production of the raw materials which will thus be
made generally available.

9. The Economic and Technical Sub-Committee was informed of various methods
applied nationally to regulate mineral exploration and exploitation with a view

to examining whether common denominators could be arrived at which cou. d serve

as examples for similar regulations when such an international régime is envisaged.

80. The view was expressed that any exclusive rights that might be granted should
be over areag large enough and for periods long enough to enable the operator

to carry out exploration and exploitation with the benefit of econcmies deriving
from the scale of activities. According to this view, these rights should only
be given over such an area and for such a pericd as will ensure that the area 1is
effectively and energetically worked during the life of the title.
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81. It was also suggested that production titles should specify the minerals
which they cover: as a general rule, all embracing titles should not be
contemplated, Subdivision into hydrocarbons and other minerals should be
congidered at the least. The possibility was mentioned, however, that hydrocarbon
titles might be extended to cover other substances which may be recovered by
driiling: e.g., sulphur, in some forms of its occurrence, and helium.
Consideration should be given to whether hard minerals might also be grouped in
ways corresponding to the mode of cceurrence: e.g., it is impossible in the case
of typical lead and zinc occurrences to extract the one without the other. Also,
nickel and copper occur with manganese, as all may be present in the same nodules.

82. It was pointed out that the need for stability in the basic rules would not
imply that conditions should be immutable and that production rights should be
granted for an adequate specified period of time, at the end of which the title
holder should have the opportunity to renew his title, subject however to review
of the conditions for the renewed title. Such a way of proceeding would allow for
long-term planning on the part of the operator and induce him to apply sound
exploitation methods. Since sea~bed mineral resources were non-renewable,
responsible development was Imperative. On the other hand it would permit a review
of the portion of the benefit Trom production which should accrue to mankind as a
whole - that is to say, the renewed title could carry a higher rate of royalty

or tax, or a lower rate could be imposed to ensure more complete mining of the
resource.

83. It was emphasized that promotion and success of international co-operation in
the development of marine mineral resources will be dependent on the régime which
will be devised.

84. It was pointed out that operators exploiting ocean floor resources within
the framework of an international régime should do so (a) in a way which conforms
with good mining practices and makes the best use of these resources, (b) without
unjustifiable interference with other activities on the sea-bed or on the
superjacent high seas, (c) with constant vigilance to guard against marine
pollution and the disturbance of the ecological balance. Ways would have to be
devised, therefore, by which the quantities and grade of minerals mined or
extracted could be measured and their value assessed in order that mankind, as

a whole, may receive its Just and equitable due. It was pointed out, as well,
that the reqguirements of competence and efficiency should be balanced with the
need to keep costs and personnel within manageable proportions so that a
bureaucracy not be created which would absorb the financial benefits which might
accrue from ocean Tloor production.

85. It was pointed out that, under any régime, operators should be required to:
(i) submit advance notices of proposed programmes;

(ii) provide information and appropriate materials on a current basis as
well as furnish comprehensive technical reports;

(iii) assist in the carrying out of appropriate inspections by authorized
officials.
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86. With particular regard to the technical aspects, reference was made to
arrangements which should be designed so as to reflect adequately such requirements
and factors arising from the exploratory techniques necessary to find the various
types of deposits, the evaluation procedures required to justify their development
and the equipment and methods for their extraction.

87. With particular regard to the economic aspects, it was also noted that
allowance should be made for the economic realities and provide adequate economic
incentives to attract the necessary investment capital, protecting at the same
time the interests of the international community as a whole. Rights should be
granted in a manner devoid of political or other discrimination, for specified
periods of time, and oblige the holder either to pursue resource development
actively or to relinguish the rights granted.

88. Mankind as a whole should benefit from the production of sea-bed resources:
once discovered and produced they will add to the existing inventory of minerals
which are a wasting and non-replaceable asset, as distinet from other natural
resources available for use by manking.

In this connexion, the view was expressed that the international community
would benefit from sharing financially with the operator, be it a private company
or a State-owned enterprise, in the proceeds from the sale of his product. In
this, the special interests and needs of developing countries would have to be
taken into account.

89. Tt was pointed out that if royalties are imposed they should not be so high
as to discourage exploitation or to promote irresponsible methods of exploitation.
They should be modest at the initial stages of exploitation, since the returns
will then also be small, and they could vary with the difficulties and costs of
the exploitation.

90. Tt was suggested that, in providing exploitatien rights for particular
minerals, account would need to be taken of the availability on the world markets
of the same minerals produced from land, the demand position and the other
relevant factors.

The promotion of an exploitation of specific sea-bed minerals which could
entail a drop in price of corresponding land minerals, on the export of which
some or many developing countries rely, is a matter for careful considera?ion
by the world community. In this context, it was considered over-optimistic to
expect, as was suggested in paragraph 36 (b) of the report of the Ad Hoc
Committee's Economic and Technical Working Group, that "the economies of the
developing countries will be more diversified and consequently less dependent on
raw materials exports" by the time sizable exploitation of marine mineral
resources will be achieved.

91. Reference was made to marine mineral deposits, in particular hydro?arbong,
located partly within the zone of national jurisdiction and partly outside this
area. Two ways were suggested to reconcile the interests of the coastal State
and the interests of the world community in exploiting these deposits.

6%



(1) to estublish an intermediate turfer zone conti;mous to the outer
limits of national jurisdiction where the coastal State wculd enjoy
priority of rishts or exclusive rights of exnloitation, depvending on
the extent of the overlappin; of the deposit;

(1i) to consider a joint ecxvloitation of such resources by the coastal
State und the entrenreneur overatin: within the envisaped international
arrancenent.

o2, It was noted that international co-cperation in the field of sea-bed

resources development wonld benefit from the rarticipation of all States, develcoped
as well as developings., One form of promeoting the participation of developing
countries wnich lack the necessary capital and technolo:sical skill would be in

the training of their nationals. It was therefore advocated that the existing
training orogrammes in this area be enlarged and more widely publicized, and that
new programmes be created at the national, revional and international levels, so

as to attract and encourage the potential scientists and research students from
developing countries.

93. In this context, it was further suggested that operators should accept

anong their personnel, trainees from developing countries in order to assist then
in the training of national experts, and that nationals of developing countries,
where similar types of deposits as are looked for by the coperator are identified,

should thereby enjoy vriority.

ok, At the naticnal level, measures are taken for the vrotection of
installations used for exploration and exploitation on the continental shelf,
as well as measures to avoid such installationsg constituting a danger to the
environment or an impediment to other activities.

In this context, the view was expressed that these measures could be carried
over into an international agreement which, inter alia, might provide for the
establishment of "safaty zones" around such installations, without giving the
installations the status of islands.

95. Personnel engaged in off-shore operations should be given guarantees
commensurate with the risks they take. In addition, safety codes should be
adopted to ensure the best possible protection of this personnel.

6. Safeguards against potential hazards inherent in exploitecsion activities and
provisions for the prevention of marine pollution and damage to coastal States
should also be considered in this context.

97. The activities of the Inter-gzovernmental Maritime Consultative Organization
were mentioned. It was proposed that the international conventions under its
auspices, i.e., the International Convention.for the Prevention of Pollution

of the Sea by 0il (1954), as amended, and the International Convention for the
Safety of Life at Sea (1960) be complemented so as to take into account problems
relating to:

(i) the safety of construction, equipment and operation of drilling rigs,

production platforms, submersibles, and other devices used for the
exploitation and transportation of sea~bed resources;
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(ii) the safety of the ceople werking on them;

(i1i1) the danger arising from ships navigating in the area vwhere underwater
operations take pnlace;

(iv) the spillage of oil and other noxious or hazardous substances into
the sea owing to the exploitation of sea-bed resources.

o6. Any international arrancement for the exploitation of marine mineral
resources might also include provisions relatins to the liability for accidents
occurring during the operation of off-shore venturecs. In narticular, the
necessity of considering a récime of compensation for damages to third parties
was stressed.

69, Following a propeosal by the delegation of India, the Sub-Committee decided
that the Secretariat be requested to prepare, as a follow-up to the preliminary
note A/AC.138/C and in the light of the deliberations held in the Econcmic and
Technical Sub-Committee during its session of March 1669, a study which would
include a review of the measures taken by various Governments with regard to the
development of their continental shelf mineral resources, in particular cil and
vas, and the denominators which are common to these measures.

100. At the end of the discussion of this item, the follcwing observations were
made:

(a) In order to promote the exploitation of the resources of the sea-bed
beyond the limits of national jurisdiction, it will be necessary to encourage the
capital investment and to further and protect the interests of the international
community.

(b) The necessary scientific, technical and economic expertise must be
avallabe if the task is to be acccmplished efficiently.

(¢) Various formulas regarding the granting of exnloitation titles on a
national level have been discussed. It will be useful to determine the common
denominators of these national formulas, and to examine their respective
advantages and drawbacks.

(d) Mankind as a whole stands to benefit from the development of sea-bed
resourceg in two ways: from the increase of world inventory of mineral resources;
and by financial charing in the benefits resulting from their explcitation.

(e) There was common understandin< that all countries should participate
to the extent vossible in the exploration and exploitation cof the resources of the
ocean floor and share ecuitably from their exploitation.

(f) Tt was therefore considered important (i) to promote international
co-operation vroviding for the training of nationalg of developing countries with
a view to enabling developing countries to participate directly in such
undertating and (ii) to provide for international arrangements which will benefit
all mankind, taking into account the speclal needs and interests of developing
countries.

(%) Since the econouy of certain developing countries is very much
dependent upon the export of certain primary commodities it will be necessary to
study in detail the economic impact of exploitation of marine wmineral resources
on the world market. 65-



CHAFTER III

Txamination of the economic and technical aspects of
the draft comvrehensive outline of the scope of the
lon:r-term proyramme of oceanic expleoration

101, During its meetings of 12, 13, 1k and 21 Au ust 1C69, the Economic and
Technical Sub-Conmittee gave consideration to this item. It based its
deliberations on the Draft Comprehensive Cutline of the Scove of the Long-Term
and Expanded Programme of Cceanic Exploration and Research, including the
International Decade of Ocean Exploration, prerpared by the Special “orking Group
of the Intergovernmental Oceanographic Commission (ICC) (A/AC.135/14 and Corr.l
(English only)).

On 21 August, Admiral Langeraar, Chairman of ICC, addressed the
Sub-Committee, elaborating on the Draft Cutline and explaining several issues
raised by delepations. In its deliberations the Sub-Committee also took into
account a report of a Jjoint working party on the scientific aspects of
international ocean research "Global Ocean Research" (Ponza report), from which
the Draft Outline was developed and the report prepared by the Secretary-Genersl
on "Mincral resources of the sea" (E/4GE0). 3/

102, In his interim report to the Econcmic and Social Council at its forty-seventh
session in response to General Assembly resolution 2414 (XXIIT) (E/4672), the
Secretary-General reported that the Draft Outline had still to be further
considered and that he therefore felt it appropriate to walt for the conclusions
to be reached during the sixth session of ICC before presenting a report outlining
the scope of the long-term programme.

103. Document A/AC.138/1L4 thus contains only a draft which is still subject to
modification, but even so it was felt to be of interest to the Economic and
Technical Sub-Committee and was forwarded to it for information.

é/ The delegations also had at their disposal four documents distributed by the
United States delegation:

i) Preliminary maps of "World Subsea Mineral Resources" by V.E. McKelvey
¥
and Frank F.H. Wang, Department of the Interior U.S. Geological
Survey Map I-632, 1969.

(i) The International Decade of Ocean Exploration, "An Cceanic Quest" -
An Appraisal by Committees of the National Academy of Sciences and
the National Academy of Engineering of the United States.

(iii) "Subsea Mineral Resources and Problems Related to Their Development"
- Geological Survey Circular 619, U.S. Department of Interior,
U.S. Geological Survey Circular 619, 1969.

(iv) AIAA Student Journal, April 1969. (Publication of the American
Institute of Aeronautics and Astronauts).
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104k. Tt was pointed out in the ‘'ub-Committee that the differences which existed
between the Ponza report and the Draft Outline were inevitable, since the former
was prepared by a panel of scientists who tackled the problem from the standpvoint
of what it would be desirable to undertake; whereas the latter was prepared by
government representatives who had to limit the development of the programme to
what their Governments would be able to support.

105. The Draft Cutline was generally welccmed as a very useful indication of the
scope of the expanded programme. Furthermore, it was considered valuable to have
a preliminary exchange of views on the draft at this stage since the results of
this discussion might prove halpful to ICC when adopting its final report.

106. It was felt that the Draft Outline covered virtually all those aspects of

the scientific investigations of the ocean and its floor that seemed on the one
hand desirable in the light of present scientifiic knowledie and on the other hand
feasible in terms of current instrumentation and technology. The part of the
Draft Cutline referring to the ocean water itself, its organic populations and its
pellution might not at first sight be varticularly relevant to the exploitation of
the sea-bed and its minerals. However, the ocean, the atmosphere, and the sea-bed
wer:> interdependent and interacting, and phenomena and processes in one influence
those in the others.

107. In this context, it was also recalled that initislly the proposal for a
long-term programme of oceanic research to be organized under the aegis of a
broadened ICC had been propesed by the Secretary-General in hig report on marine
science and technology following the adoption by the General Assembly of
resolution 2172 (XXI). This explains why the expanded programme is comprehensive
in scope and not limited to the sea-bed and the ocean floor.

108. It has been pointed out that the long-term programme is scientific in
nature, and hence immediate economic benefits should not be expected. However,
the programme will offer the scientific basis necessary to evaluate potential
resources and discover new resources.

109. In the Draft Cutline it is pointed out that an understanding of the
character and evolution of the earth's crust beneath the ocean can

"provide a basic scientific framework within which prediction,
evaluation and exploitation of material benefits from the sea floor
can be made, and without which these benefits can result only from
haphazard exploration and empirical studies".

It was therefore suggested that section 4 of part I of the Draft Outline setting
forth projects relating to "geology, geophysics and mineral resources beneath
the sea" ghould be reconsidered by IOC with a view to elaborating these projects
more fully and perhaps giving them greater emphasis.

110. It was further felt that the special working group of IOC had perhaps
interpreted too narrowly the mandate given to it by the General Assembly since
the Draft Cutline did not contain enough operational elements which would allow
a clear assessment of the task lying ahead. In particular, no indication was
given in the Draft Outline as to the time-limits within which the many valuable
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provosals would have tc be implemented. In addition, the Draft Cutline omitted
establishing priorities and did not give estimates regarding the costs involved
and the likely availability of funds.

111. It was explained, however, that the Svecial Working Group in drafting the
OQutline felt that it should list the problems and proposals as far as possible in
a8 logical order, leaving it to the United Nations and related organizations to
deal with questions of priority. It was arrued in the same context that research
projects in all fields must be encouraged, for it was highly difficult to
ferecast their futuce interaction. It wag noted that the Executive Council of
ICC would convene as often as necessary as a follow-un of the Cutline to develop
from time to time the details and steps to be taken in the implementation of

the expanded progranme.

112, As regards the guestion of financing, it was recalled that the expanded
programnie would be, in essence, a programme of co-ordination, of national research
projects, and activities of Member States. Funds would therefore be almost
exclusively those allocated to marine research in national budrets. The Outline
therefore was not intended to prodect the cost of an international operation but
te recommend a broad and ambitious nattern of research into which national
activities should be fTitted.

115. National programmes should be designed in a way that other nations - developed
or developing;, coastal or land-locked - can beccme assoclated with them and be
afforded the nossibility of actively participating in the common endeavour to
increase our knowledre of the ccean, its floor and the subsoil.

114. In considering the Draft Cutline, special attention was given to the
posgibilities it offered to developing countries in the field of improving their
research capabiliities and direct participation. It was felt in this context
that the Special VWorking Group might have taken into account to a greater extent
elements which would be conducive to arviving at this goal.

115. The primary objective of the expanded programme is the enhanced scientific
knowledgre of the ocean with an ultimate gcal of the utilization of 1ts resources
for the benefit of mankind. The developing countries have a special interest in
fully particivating in the expanded progranme and in seeking to apply its results
to further their own development. They would need scientific, technical and
material assigtance, expecially in training of specialists, ecuipment and
facilities as well as assistance in the design and organization of sclentific
programmes. It was hoped that adequate funds would be made available for
developing plans to meet the interests and needs of the developing countries
ariging from the expanded progranme.

116. It was remarked that all studies and activities relating to the better
understanding and use of the sea-bed resources would call for a full and unreserved
implementation of the princinle of international co-operation. This co-operation
should be universal in order to ensure that this new area be developed for the
benefit of all mankind.

117. It was further observed that the complex and important task lying ahead does
not only call for universal co-operation btut in addition for systematic information:



information flowing from the oblication to inform and not as an act of courtesy.
In this context, it was also stated that freedom of research would only serve
mankind as a winole if its results were systematically made known to the
international community.

118. It was also emphasized that developing countries which do not possess the
technical know-how to participate in the exploitation of sea-bed resources and
alsc lack the scientific training to take part in the exploration of the area
should benefit from such international co-operation. The necessary orogrammes
should therefore be nrovided so that all couniries which so desire can train their
own experts.

119. The vractical value of the surestions on specific international recicnal
investipgations was also stressed, whether they concern specific vnortions or
regions of the world ocean or cover co-operative aci .on undertaken ty countries

of a snecitfic seosraphic area, e.:., by nations adjacent to a mar-inal or internal
sea. It wags suggested, however, that more attention should be ~iven in these
programmes to studies relating to the sea-bed and its mineral resources.

120. There was agreement that the cbeervations and supsestions which had been made
during the debate on the item shoula ve brourht to the attention of ICC, for its
consideration when the Tinal outline of the scowe of the long-term vrogramme

of ccean exploration was claborated. Accordingly, the swmmary records of the
meetings of the Econcmic and Technical Sub-Committee covering the discussion of
this item will be forwarded to ICC.

121. At the end of the discussion of this item, the followiny observations were
made:

(a) The draft cutline, which still has to be examined and approved by
I0C was generally considered as a useful indication of the scope of the expanded
progranme. Several suggestions for its improvement have been made.

(b) The importance of an adequate scientific basis for locating mineral
deposits and preventing pollution was vointed cut and the int¢ rest of these data
for all countries reaffirmed.

(c) Even though certain aspects dealing with the superjacent waters were
not strictly within the purview of the Committee, the interdependence au.
interaction of all processes and phenomena concerning the ocean were stressed.
[t was urged that within the framework of the expanded programme, research on
the sea-bed and the ocean floor should be develoved further.

(a) Certain operational elements were considered lacking in the Draft OCutline,
since priorities were not indicated and financial estimaetes of the progranmes not
made. It was pointed out, however, that such information could be provic . at
the stage of programming when funds were allocated in the framework of national
budgets.

(e) Regrets were also expressed that developing countries had not been
sufficiently associated with the expanded vrocramme in the Draft Cutline and that
too little account had been taken of their needs and interests. In this respect
stress was laid on the importance of international co-operation.

(f) The importance of training of perscmnel and experts and other forms of
technical assistance was emphasized.
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CHAFTER IV

Consideration of the ecoromic and technical aspects of the report submitted

by the Secretary-General pursuant to resolution 2467 C¢ (XXIII): study of

possible répimes for the exnloitation cf the resources of the sea-bed and
the ocean floor beyond the limite of national jurisdiction

122. During its meetings of 15, 13, 19 and 20 August 1669, the Economic and
Technical Sub-Committee gave consideration to this item. It based its
deliberations on the revort of the Secretary-General "Study on the question of
estavblishing in due time appropriate international machirery for the promotion
of the exploration and exploitation of tre resources of the sea-bed and the ocean
floor beyond the limits of national jurisdiction and the use of these resources
in the interests of mankind" (A/AC.138/12 and Corr.l and Add.l and

Add.l/Corr.l). L/

123. The report of the Secretary-General was generally commended as an excellent
analysis of the various forms of machinery which could be set up to govern
exploration and exploitation of sea-bed resources. It was felt, however, that
the ecoromic and technical aspects of the machinery could have been elaborated
more fully and that, from the three alternatives considered (registry, licensing
and operational agency), only the first and to a lesser extent, the second
alternative had been covered in an over-all comprehensive manner. It was
suggested in this context that the analysis contained in the study be followed
up in order to render the report more complete.

12L4. During the discussion of the report of the Secretary-General it was
generally observed that the consideration given to this item could at this stage
only be of a preliminary and tentative nature, owing to the complexity and
importance of the problem and the lack of time which was afforded to delegations
and Governments to study the documentation.

125. It was widely emphasized that international machinery should be established
and that it should be a vart of an international régime governing the
exploration and exploitation of the resources of the sea-bed beyond the limits
of national jurisdiction. The view was expressed that such machinery should act
as a trustee for the international community.

On the other hand, it was strongly argued that the establishment of an
international régime did not necessarily imply the setting up of international
machinery and that, pending further study of all aspects of the problem a
decision on the establishment of international machinery was premature.

L/ References were also made to "The report of the Commission on Marine Science,
Engineering and Resources” (Stratton Commission report), and to the final
report of the New England Assembly on uses of the seas.
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126. The terms used in the report of the Secretary-General describin~ different
models of internaticnal machinery, namely the system of registratinn, the
licensing system and the overational arency, were cousidered useful to
categorize alternatives within a spectrum which rsnges almost continuously from
mere registry of claims with no apreed-upon criteria all the way t: very comnlex
machinery at the other extreme.

127. In view of the rossibility, as mentioncd in the Secretary-General's rerport,
of deviging 2 wide runge of sonluticns involvins elements and combinations o7 each
of the three models described, it was sugpested to aveid fixed or imnmutable
positiong on what cystem is, or is not, suitable, but rather to concentrate on
gnecific elements that anpear to be necessary Tor acceptable and effective
interniational machinery.

125. The view was exvressed that rart of any international machinery will have to
be an internaticnal repgistry of claims. This registry would neither have to be
complicated nor costly and would meet cubstantial prerequisites for the orderly
development of sea-bed resources.

129. It was suggested that a mere registry system would lack the authority
necessary to protect the interests of mankind as a whole and cf the developing
countries in particular, since it would be confined to the purely rassive role

or recording activities which were initiated and notified by States. Furthermore,
a mere registration of activities on a "first come, Tirst registered" basis,
would favour the technically nmest advanced countries and overlcok the interests
and needs of developing countries. It would lead to a confused race for claims
and would a’so be likely to give rise to disputes. The view was therefore
expressed that other elements in addition to registration would be needed such
as: 1internationally agreed criteria; responsibility of Governments for

adherence by their nationals to these criteria; adequate procecures for verifyilng
compliance.

150. It was also suggested that the system of Registry be dissoclated from the
system of licensing so as to use the first for the explcration stage while the
second would apply to the exploitation of mineral resources.

131. During the consideration of the second alternative, namely the licensing
mechanism, it was suggested that the international machinery should not be set

up for the sole purpos: of licensing thedevelopment of sea-bed rescurces, but
rather should regulate, co-ordinate, supervise and control all activitiles
relating to the exploration and exploitation of the resources of the sea-bed beyond
national jurisdiction. According to this view, it might, inter alia, set up
safety standards for the exploration and exploitation oi bthe sea-bed resources,
propose development plans and make its own budget, providing for its own
administrative and other expenses, settle disputes between Member States, provide
technical assistance to the developing countries so that they may participate in
the actual exploration and exploitation of the resources of the sea-bed,
apportion revenues accruing from fees, royalties or grants and take appropriate
measures to protect the developing countries against the fluctuation of world
prices of primary products.

132. It was suggested that the international machinery should have the right to
grant or refuse a licence depending on the extent to which the application
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corforms to the criteria laid down. But, it should also be in a position of
bargaining to ensure that the maximum possible is obtained by way of royalties
for channelling to the developing countries. <the attractiveness of a bid must
be evaluated to a great extent in the light of what the operator is willing to
rass on to the institution as royalty.

133, It was also stated that the rossibility of operations by an international
agancy carrying out itself marine mineral develorment shouvld be kept in mind as
a future prossibility. The advantages of operations by an international
orzanization were erphasized.

13L. Cn the other hand, a view wvas expressed that the concept of an internaticnal
agency empowered to exrlore, exploit, refine and market sea-bed resources itselfl
or through sub-contractors wouid be harmful to the interests of developed and
develoring countries alike. To support this opinion it was stated that such

an orerating organization would, among other things: (a) require a large Ilnitial
capitalization; (b) meet, and even generate, conflicts in the marketing of its
ninerel precducts, since it would act as a producer and an exporter only and hence
might influence rrices under the pressure of the international ccmmunity to
return a rrofit, with unfavourable consequences for either world consumers in

the higher costs they would have to bear or for land prrcducers in loss of markets;
(c) present problems regarding the distribution of profits to investors vis-&-vis
the international ccmmunity; (d) present problems with respect to the use of
ratents and industrial or trade secrets; (e) force the international ccmmunity
into taking huge risks instead of allowing the risks to be taken by others and
benefiting from success where it 1s achieved; (f) essentially deny to

developing countries the benefits of service and supply industries surrounding
tre mining and refining activity, the technologic spillover, social benefits
ccning frcom developing skills and knowledge, as well as manufacturing industries,
while delaying at the same time their participation in sea-bed exploration.

135, The view was expressed that consideration would have to be given to the
question of the particiration of the international community in the administration
of this area and its resources. Attention was also called to the need for all
States, coastal and landlocked, to participate in the benefits to be derived from
the exploration and exploitation of these resources, taking into account the
special interests and needs of the developing countries.

136. A view was expressed that an international régime of which the international
machinery will be a part should provide, inter alia, the essential working
guidelines for its operation. These might include provisions regarding:

(i) ~riceria establishing the eligibility and capability of the claimant
to exploit sea-bed rescurces beyond rnational jurisdiction and criteria
governing minimum performance requirements;

(ii} criteria covering such matters as the types of resources to be exploited
under a title, the size cf the claim, the duration and termination o>f the
title, the accormodation of multiple uses of the sea-bed and the water
column, and the relation between exploration and exploitation rights;

(iii) procedures to verify compliance with the established operational
standards;



(iv) criteria governins ¢ aservati.n, surety an: anti-:ollution ressures:
(v) the equitavle applicati 'n T benefits and the channellirn.: 1" royalties:
(vi) the nerotiati-a an: ¢ nclusice f lease o ntracts:

o~

(vii) internati nal contr.l -f the uctivities and the effects of vi-~lations,
including: cuncellation ot title:

(viii) solution of vrovlenms where a deposit extenis scr-ss borders:
(ix) cffective pr.ceiures for settlement of disputes:

(x) rules overning the liability for damages arising from explolitation of
sea-bed res urces bey nd national jurisdiction;

(xi) the preservation of the freedom > scientific research:
(xii) wuctive participation -f develcping countrsies.
137. The view was expressed that the régime should ensure:
(i) =a rationally planned exploitation of sea-bed resources influencing, by way
of its licensing progranne, the over-all volume of production so as to
maintain stability of prices and market conditicns for land and sea

prixducers alike:

(ii) an equitable distribution of income according to the principle of
maximum benefit to mankind:

(iii) a fair return to investors and adequate remuneration to concerns engaged
in various operations:

(iv) the allocation of a cert in percentage of income to the United Nations
in order to increase its resources and enable it to expand its technical
assistence activities.

138. The objectives of the international régime and international machinery are
to serve mankind as a whole: a view was expressed that it should therefore,

inter alia, meet the following criteria:

(i) prcmote sea-bed exploration and development beyond the limits of national
Jurisdiction;

(i1i) vprovide protection for the integrity of investments as well as an
opportunity for a reasonable return on risk investments;

(iii) provide for the payment of royalty on production, thus allowing the
international community to share in the benefits;

(iv) ‘help the develcping countries acquire the capabilities that will
enable them to participate directly in sea-bed development;

(v) be accepted by the nations of the world.

-T5-



15, 'The view vas exrressed that a flexible concept of international machinery
vould e a realistic approach at this stage; and it was further supgested that
a simple and eficctive machinery could be designed to serve anticipated needs
and offer the best possibility for the develepment of revenue for international
purroses. . wore sophisticated machinery may need to be established later in
the lighi of subscquent develorments. But the need for the establishment of
elfective nachinery at an early date was emphasized.

140, "he view was expressed that at the outset the organization would be able to
do no more than act as a registry of activities and at the very most as a
licensing arency. Cther delecations voiced the feeling that the international
machinery at the beginning could have the expertise and technical competence to
undertake activities other than those undertaken under the registry system. But
even if the new authority in the beginning might lack the expertise, the
equirment and the financial backing to conduct its own exploration and
exprloitation of the sea~bed, this would be no argument against giving it the
rovers needed to discharge other functions. It was therefore suggested that the
international machinery should be constituted so as to be able to undertaske the
most diverse tasks, including functions with regard to adoption and implementation
of aprrorriate stondards and other regulatory matters. Therefore, in this view,
the instruments constituting the new international machinery should establish it
in such a way as to be legally, organizationally and technically equipped to
perform its function as trustee or administrator of the common heritage of
mankind.

141, Tt was sugrested that the question of international machinery needs to be
considered simultaneously with, and in the light of, the legal régime which

will have to be elaborated to govern activities on the sea-bed beyond national
Jurisdiction. It was sugpested that the type of machinery will be closely

related to the provisions of the régime agreed upon. A view was furthermore
expressed that the nature of the régime or machinery to apply in the area may

be affected by the eventual determination of the limits of the area beyond national
Jurisdiction and that final decision on the exact scope and functions of the
machinery may have to wait until a solution to the problem of an international
régime governing the development of marine mineral resources in the interests of
mankind is in sight. It was further suggested that existing uncertainty as to
where a boundary of the area should be drawn might be a serious obstacle to the
solution of the question of the setting up of international machinery. Discussion,
as distinet from decision, on the question of machinery should however not be

held up until these complex problems are settled.

Cn the other hand, the view was expressed that the discussion of the limits
of the area is unnecessary, irrelevant, not covered by the mandate of the General
Assembly and would be a serious obstacle to progress. In this context, it was
also pointed out that references to this problem would be likely to delay the work
of this Sub~Committee.

142, It was pointed out that even the implementation of the very modest functions
attached to the concept of a registry of claims would reguire some sort of
international machinery.

It was also mentioned that the concept of the sea-bed and ocean floor as a

common heritage of mankind is in fact compatible with various forms of machinery
and is not necersarily c¢o be identified with che exercise of rights by an
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international bcdy only. International rochinery will be required, but one should
avold the degree of complexity which wculd, on the one hand, consume almost
entirely the part of the procceds fron the praluction of sea-bed resources which
are destined for the world canmunity ac n whele ard, on the other hond, might rake
it irrespensive to the aspiraticns ot Stotes.,

It was furthermore sugpgested that regional mechanisms be established wh.ch
would have to take into account the various gecgraphic and economic charscteristices
of different areas, or that the international machinery would have to take due
account in its practical work of the different gecgraphic and econcmic
characteristics of cach srea.

143, It was suggested that an international machinery must ccommand the support
and confidence of the Governments of gll the nations of the world which create
it. Equally, the régime must instil confidence in the minds of operators - be
they public or private - that titles grented or registered are effective and can,
and will, be supported, and that decisions (both administrative and operational)
are given justly, impartially and with proper expedition. It was also suggested
that the international machinery should ensure rights for the operators.

1hkh, A suggestion was also made that, in order to ensure the viability of the
proposed international machinery within a legal régime, it will be necessary to
insulate as far as possible the sea-bed and the ocean floor from all power
rivalries.

145, In order to avoid extensive claims, it was suggested that international
machinery for the sea-bed could perhaps devise a system of guotas of registration
or a predetermined ceiling on the number of registrations each State is entitled
to make.

It was, however, also suggested that instead of limiting the number of clgims
or the total acreage to be held by an organization or a nation - which would
discourage exploitation -~ provisions should discourage a producer from holding
more ground than he needs and require him to achieve precduction if he wants to
hold his claims after a reasonable period.

1k6. It was also stressed that the international machinery should ensure that
production of sea-bed minerals should not unduly affect the price level of
minerals obtained on dry land.

Another opinion held that the effects of machinery which would introduce
sweeping international controls would run counter to the interests of both the
developing and the developed countries. Instead of controlling production so as
to protect the markets of land producers, ways should be sought to solve the
problems of fluctuating prices and demands regardless of where the minerals
originate, i.e., in the context of world mineral production and trade - instead of
discouraging sea-bed exploitation through additional strictures.

147, It was suggested that preferential rights should be granted to the coastal
State with regard to mineral deposits lying within a zone beyond its jurisdiction
but adjacent to it. The granting of preferential rights of that kind should
however in no way prejudice the delimitation of the area of national jurisdiction
or be used to reduce the area of the sea-bed where the coastal State exercises
sovereign rights.
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148, The view was expresscd that supervisory procedures should allow for the
rarticiration of the ccastal state in the case of activities in arcas adjacent to
the limits of national jurisdiction.

In this context, it was also said that the coastal State should be recornized
as having srecial rights within a zone lying bevond its national jurisdiction but
adjacent to it, with respect to the supervision and regulation of activities
within this zone, in view of the adverse effect that such activities might have
on the ccastal envirornment.

140, The rossibility of registration of claims by intergovernmmental agencies
referred to in the Secretaryv-General's reyort wvas felt especially important for
developing countries, vhich could through such a procedure ool their resources
in 1egional ventures.

150. It was suggested that antil the establishment of international machinery,
adequate guarantees should be agreed upon to ensure that no exclusive rights be
acquired and that the exploration and exploitation of the sea-bed resources

beyond national jurisdiction be carried out in the interest of mankind, taking into
account the special needs and interests of developing countries. In this regard,
it was argued that the promotion of exploitation without yroper guarantees would
not necessarily work in favour of developing countries. It is true, of course,
that only a few countries now possess the financial and technologic capability to
work in this environment. A view was expressed, however, that if those willing to
undertake sea-bed exploration and exploitation were inhibited, no inccme would
accrue to the international ccmmunity, ana the technological carability that could
eventually te shared by all of the countries of the world would not be developed.

In any event, there should not be interference with scientific investigation
and the develorment of technology carried out for the benefit of all mankind.

151. It was suggested that any future regulation should include an obligation on
the part of the operator to provide the most detailed possible scientific and
technical information; in that connexion the precedents established in article XI
of the Cuter Sprace Treaty and article III of the Antarctica Treaty were

recalled.

152, Cne function of an international machinery should be to ensure that the
rroceeds derived from activities with respect to the sea-bed shall be applied in
an equitable manner, taking into account the paramount need to accelerate thereby
as far as possible the econcmic growth of the developing countries.

153. A broad range of methods of channelling benefits in the interest of the
international community should be considered, e.g., this task could be entrusted
either to the future international machinery itself, to scme United Nations organ,
or carried out through a method of direct channelling of benefits to States.

154, In this connexion, consideration might be given to channelling the proceeds
to developing countries as project assistance through existing international or
regional agencies which already have developed expertise in the field of project
evaluation, implementation and supervision. It was stressed, however, that since
the benefits should accrue to developing countries as a consequence of the concept
of the common heritage of mankind, they should not be considered as a form of
econcmic assistance,
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155. It was supgested that this Sub-Committee should identify as one of the main
tasks of its next sessicn that of devising a code recarding conditions of title
arrangements (area, period of tenure, royalties, etc.) and a system of operating
and supervisory proccdures, National experience shows that the develorment of
such a ccde will be an arduous and time-consuming task.

15G, It was also suggested that the Sub-Committee examine further the criteria

and mechanisms covering the obligations of the operator toward the international
community and especially the sharing by the international ccmmunity of benefits
derived from exrloration and exploitation. It was further sugpested that the
Sub~Committee devote more study to criteria and machinery covering the

distribution of benefits, taking into account the urgent needs and interests of the
developing countries.

157. The opinion was also expressed that reference might usefully be made to
already existing conventions covering subjects related to exploitation of the
sea-bed (prevention and limitation of pollution, protection of installations and
workers) and it was suggested that the Secretariat of the United Nations, at scme
stage of the Committee's work, should extract relevant material frcm those texts,
which, if they were adapted or amended, might in scme cases make new international
instruments unnecessary. It was also suggested that the Sub-Committee at its

next session should formulate criteria with regard to international recognition
of any exclusive rights concerning the use of sea-bed resources.

158. At the end of the discussion of this item, the following observations were
made:

(a) The report of the Secretary-General in so far as it gave an analysis of
the various forms of international machinery was ccmmended as an excellent
study. Most delegations stressed that they could offer only preliminary views.
It was suggested that this aralysis be followed up in order to render the report
more ccmplete.

(b) On the matter of international machinery, one point of view was that it
should be established as part of an international régime. Another point of view
contended that an international régime did not necessarily imply machinery and
that pending further study, a decision was premature.

(c) It was stressed that any international machinery - vhich will have to
be acceptable to the world community as a whole and should be set up after
thorough and comprehensive study - should strengthen internaticnal co-operation
and not give rise to a heavy international bureaucracy which would offset the
expected advantages.

(d) It was emphasized that any international machinery which may be
devised should be assessed from the viewpoint of efficiency, impartiality and
equity.

(e) Amongst the three systems listed in the Secretary-General's report, the
concept of an operational agency was considered in a separate context. Some
delegations felt strongly that this system was not feasible practically; others
insisted that it deserved careful consideration and should be studied and
discussed in depth at a later stage.
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(f) Cne view was that the two other alternatives, registry and licensing
systems, wvere to be considered as elements within a broad range of possibilities,
the latter beins a more refined version of the former. A registry system with
additional functions would closely resemble in character and operation a
licensing system. Cther delegations maintained that there was an essential
difierence between a recistry svstem and a licensing authority.

(g) The registry was advocated by some delegations &s an acceptable
system on the understanding that it would be complemented by internationally
established criterias to be adhered to, and adequate procedures to verify
compliance with such criteria.

(h) Cther delepations felt that a registry system would lack the necessary
authority to protect the interests of mankind as a whole. According to their
view, even a licensing system would only be sdequate if it were endowed with the
povers to regulate, supervise and control all activities relating to the
exploration and exploitation of the resources of this area.

(1) Several economic and technical requirements, criteria and procedures
which would have to be covered by any international machinery were put forward.
In this context several proposals regarding the future work of this Sub-Committee
were advanced.

(j) It was felt that the study of the question of international machinery
should progress simultaneously with the consideration of other related problems.

(k) Reference was made to the importance of the problem of defining the
limits of this area, a problem vhich will have to be considere. in the appropriate
forum.

(1) Tt was suggested — thouch contrary views were expressed - that final
decision on the question of establishing international machinery would have to
wailt until it is rossible to view a solution to such problems.

(m) A flexible concept of the international machinery was suggested: a
system which could be adapted to future needs as they arise.
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ANNEX T

ALLCCATION OF SUBJECTS AND FUNCTICONS COVERED BY RESOLUTIONS 2467 A,

B, C AND D (XXIII) AND 241k (XXIII)

There is no order of priority nor any juestion of interpretation implied or
contemplated in the proposed allocation.

MAIN COMMITTEE

(1)

(11)

(1ii)

(iv)

(v)

(vi)

(a)

(a)

(b)

Cperative paragraph 2 (c¢) of resolution 2467 A (XXIII) - To
review the studies carried out in the field of exploration and
research in this ares and aimed st intensifying international
cc-opergtion and stimulating the exchange and the widest
possible dissemination of scientific knowledge on the subject.

Consideration of the report submitted by the Secretary-General
pursuant to resolution 2467 D (XXIII) regarding the International
Pecade of Ocean Exploration.

Cperative paragraph 2 (d) of resolution 2467 A (XXIII) - To
examine proposed measures of co-operation to be adopted by the
international community in order to prevent the marine

po. ution which may result from the exploration and exploitation
of ithe resources of this area.

Consideration of the report subm?’ited by the Secretary-General
pursuant to resolution 2467 B (XXIII) regardirg marine pollution.

Cverative paragraph 3 of resolution 2467 A (XXIII) - To study
further, within the context of the title of the item, and tsking
into account the studies and International negotigtions being
unlertsken in the field of disarmament, the reservation
exclusively for peaceful purposes of the sea-bed and the ocean
floor without prejudice to the limits which may be agreed upon
in this respect.

Political implications of operative paragraphs 2 (2) and 2 (b)

of resolution 2LET A (XXIII) and of all other questions mentioned
in the terms of reference of the Committee as contained in
resolution 2467 A (XXTII).

Consideration of the report submitted by the Secretary-Generel
pursuant to resolution 246T C (XXIII) regarding international
machinery,

To consider the reports of the two Sub-Committees,
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(vii) To make recommendations to the General Assembly on the questions
mentioned in paragraphs 2 and 3 of resolution 2L46T A (XXIII) as
required by operative paragreph 4 (b) of resolution 2467 A (XXIII).

(viii) To adopt its report for submission to the Genersl Assembly as
required by operative paragraph 4 (c) of resolution 2467 A (XXIII).

LEGAL SUB-CCMMITTEE

(1) Cperative paragraph 2 (a) of resolution 2467 A (XXIII) - To study
the elaboration of legal principles and norms which would promote
international co-operation in the exploration and use of the
sea~bed and the ccean floor, and subsoil thereof, beyond the
limits of national jurisdiction and ensure the exploitation of
their resources for the benefit of mankind, having regard to the
economic and other requirements which such a régime should
satisfy in order to meet the interests of humanity as a whole.

(ii) Legal implications of -

(a) all other questions mentioned in the terms of reference of
the Committee as contained in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXIII) and 2L1lLk (XXTII).

ECCNOMIC AND TECHNICAL SUP-COMMITTEER

(i) Economic and technleal requirements which such a régime as is
referred to in operative paragraph 2 (a) of resolution 2467 A (XXIII)
should satisfy in order to meet the interests of humanity as a
whole,

(ii) Cperative paragraph 2 (b) of resolution 2467 A (XXIII) — To study
the ways and means of promoting the exploitation and use of the
resources of this area, and of international co-operation to the
end, taking into account the foreseeable development of technology
and the economic implications of such exploitation and bearing
in mind the fact that such exploitation should benefit mankind
as a whole,

(iii) Economic and technical implications of -

(a) all other questions mentioned in the terms of reference of
the Committee as contained in resolution 2467 A (XXIII); and

(b) the reports submitted by the Secretary-General pursuant to
resolutions 2467 B, C and D (XXIII) and 241k (XXTIT).

Fach Sub-Committee is also required to prepare and adopt its report,
containing its recommendations, for subtmission to the Main Committee.

-80-



IT.

ANNEX II

STUDY ON THE GULSTICN OF ESTABLISHING IN DUE TIME APPROPRIATE
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INTRCDUCT ION

1. The present report has been prepared pursuant to General Assembly
resolution 2467 C (XXIII), in which, having referred to the establishment of the
Committee on the Pesceful Uses of the Sea-Bed and the Ocean Floor beyond the
Limits of National Jurisdiction, the General Assembly requested the
Secretary-General:

"to undertake a study on the question of establishing in due time
appropriate international mechinery for the promoticn of the
exploration and exploitation of the resources of this area and the
use of these resources in the interests of mankind, irrespeoiive cf
the geographical location of States, and taking into speciay
consideration the .nterests and needs of the developing countries,
and to submit a report thereon to the Committee on the Peaceful Uses
of the Sea-Bed and the Ccean Floor beyond the Limits of National
Jurisdiction for consideration during one of its sessions in 1969",

In operative paragraph 2 of resolutic: 246T C (XXIII) the General Assembly called

upon the Committee to submit a report ¢n this question to the General Assembly at
its twenty-fourth session.

1. Freliminary considerations

2. In order to explain the nature and scope of the study, some of the over-all
assumptions upon which it has been based are indicated below. It has been
assumed, Tirst, that Member States will wish to give due weight to the principle
that the resources of the sea-bed and ocean floor should be developed so as to
serve the interests of mankind, taking into special consideration the interests
and needs of the developing countries, and, too, that apy "opriate regard should be
pald to questions of economic and technical efficiency. .. may be emphasized

that the study does not, however, attempt to state which particular means should
be adopted in the common interest, or to enter into detailed economic and
technical questions. The study is primarily analytical and explanatory in nature
in that it seeks to set out the range of functions which international machinery
could perform, and the issues which would have to be considered if the
international community decided in due course to establish some form of
international machinery. The study is not concerned therefore to argue the merits
and demerits of particular proposals, but to show how those proposals might
operate and what they would entail.

2 Secondly it has been assumed, as is implied in various General Assembly
resolutions, that an area for the sea-bed and ocean floor does exist beyond the
limits of naticnal jurisdiction. ;/ This assumption does not appear to have been
questioned by any of the representatives who have addressed United Nations bodies

;/ The existence of such an area was expressly recognized by the Ad Hoc
Committee; see Report of the A3 Hoc Committee to Studyv the Peaceful Uses of
the Sea-Bed and the Ccean Floor bevond the Limits of National Jurisdiction.
Official Records of the General Assembly. Twenty-third Session, agenda
item 26, document A/T7230, para. 86.
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dealing with the subject of the develcopment of the resources of the sea~bed and
ccean floor. The study does not, howvever, examine the question of where the exact
boundary line is between the areas within and without national jurisdiction, or
wvhere that line should be drawn.

4, as regards the nature of the resources in question, it has been assumed that
these will be minerals of basically two classes, either petroleum (oil or natural
fas) or so-called hard minerals, in particular submarine phosphorite or mangenese
ncdules and crusts, situated either as surficial deposits or as deposits within
bedrock in «:eas beyond national jurisdiction. 3/ The methcds of exploitation would
presumably be either drilling, in the case of petroleum, or various dredging or
other systems, in the case of hard minerals. §/ Vhatever its nature, it will be
necessary that any international machinery should teke into accouirt the various
phases of mineral resources develspment. There are btroadly four such phases:

(a) the establishment and diffusion of basic data, in especial geological
data, on the basis of which mineralization areas cen be outlined;

(b) the exploration of mineralization areas, Cesigned to locate mineral
concentrations or deposits of one or more minerals;

(¢) the evaluation of any particular mineral concentration or deposit
found, and feasibility studies relating to the exploitebility; L/ and

(d) the exploitation of any particular mineral concentration or deposit.

I describing the various functions which international machinery might undertake
the study does not, however, endeavour to relate, except in gr eral terms or by
necessary implication of the nature of the function, each of 110se functions to
the different phases,

5. It may be pointed out that the contents of the study must also reflect the
fact that a given area of the sea or sea-bed i/may simultaneously be used, or be
scught to be used, for more than one purpose., Thus it is cvident that conflicts
of interest may arise if different resources are sought to be exploited in the

same vertical segment between the ocean floor and ocean surface; if, for example,

r—

2/ Tor further geological information, see "Resources of the sea: part one;
mineral resources of the sea beyond the continental shelf. Report of the
Secretary-General: Addendum (E/44L9/Add.1), p. 5.

A/  Ibid., pp. 56, ff.,

4/ In the case of certain minerals (notably oil and gas), phases (b) and (c)
are combined.

5/ Here and elsewhere in the study reference is made in a simplified form to
the area of the sea-bed and ocean floor-beyond the limits of natioral
Jurisdiction, or tc the resources of that area. This is done, in
accordance with the practice followed in previous studies, solely to make
the study easler to read and to save space., Where reference is made to
areas within national jurisdiction this is stated in the text.
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mineral deposits and submarine cables lie in the same area, with a shipping lane
or fishing ground above them. Whilst the present study is concerned primarily with
machinery relating to the development of mineral deposits, comment has been made,
where appropriate, regarding the need tiuat the interests of different users should
be borne in mind. It may be noted in this connexiu. that any decision regarding
possible international machinery will need to take account of the fact that
certain functions relating to uses of the sea and its mineral resources are now
being carried out by existing bodies. Such functions include, in particular, the
exchange and dissemination of sclentific information, é/ and the prevention and
regulation of marine pollution.

6. In concluding this intrcductory section, it mey be pointed out that the
preparation of the study has presented a number of difficulties. The relevant
principles of international law do not provide detailed guidance and regulation as
regards the exploration and exploitation of the mineral resources of the area of
the sea-bed and ocean flcoor beyond thz limits of national jurisdiction, nor has
the precise legal status of that area been decided or its exact boundaries set.
vhile the main types and functions of international machinery can be illustrated,
it is possible to devise a widcr range of solutions, involving elements and
combinations of each. Furthermore, the means used to effect any possible change
have not yet been decided upon. The eventual outzome might thus be influenced

by vhether the r¢gulation of the development of marine mineral deposits is
considered as a <.ngle issue or is treated together with other questions relating
to the sea and its resources; and by whetner the matter is considered by an
international conference of plenipotentiaries or is placed before various expert
bedies as a series of particular problems, In these circumstances, therefore,
there are limitations on the conclusive nature of any study which can be produced.
The present study is accordingly designed, not as an exhaustive statement of the
matters involved, but as a document to assist Member States in their deliberations
by setting out before them the various alternatives and the major issues which
will need to be considered, if the international community decides to establish
some form of international machinery to regulate the exploration and exploitation
of the resources of the sea-bed and ocean floor.

2. Other documentaticn

T It may be noted that a number of documents previously prepared by the
Secretariat relate to aspects of the matters considered in the present report.
These documents include, in particular, the following: "Survey of existing
international agreements concerning the sea-bed and the ocean floor, and the
subsoil thereof, underlying the high seas beyond the limits of present national
jurisdiction" (A/AC.135/10/Rev.l); "Survey of national legislation concerning
the sea~bed and the ocean floor, and the subsoil thereof, underlying the high
seas beyond the limits of present national jurisdiction" (A/AC.135/11 and Add.l);
"Summary of views of Member States" (A/AC.135/12); and "Legal aspects of the
question of the reservation exclusively for peacef.rm. purposes ol the sea~bed

and the ocean flocr, and the subsoil thereof, underlying the high seas beyond the
limits of present ngtional jurisdiction, and the use of their resources in the
interests of mankind" (4/AC.135/19 and Add. 1 and 2), In addition, the
Economic and Technical Sub-Committee during its meetings from 11 to 27 March 1969,

6/ See section IT, paras. 33-38, below.
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requested the Secretariat to prepare "a study which would include a review of
the measures taken by various Governments with regard to the development of their
continental shelf mineral resources, in particular oil and gas, and the
denominators which ars common to these measures'. L/

7/ See report of the kconomic and Technical Sub-Committee, part three of the
present rcporl, para. 09.
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I. ADOITION OF RFSCILUTION 2467 C (Xaill) ach VIkaes EalrEsonD sy
HELRFSENTATIVES OF clbbbin sTaltn

A Discussion in the Ueneral Assembly at the twenty-third session

D

S By its resolution Loy ¢ (XXlII), adopted at the 175.nd plerary meeting oun
71 Pecember 1968 Ly a roil-call vote or 85 to 9, with 5 abstentions, {/ the
General Assembly, referring to its consideration of the item; reaftirming that
exploration and exploitation of the resources or the grea and its subsoil gshould
be carried out for the benefit of mankind as a whole, taking into special
consideration the interests and needs of the developing countries; recalling that
international co-operation in this field is of paramount importance; and bearirg
in mind its resolution 247 .. (XXI1I1) establishing the Standing Cemmittee and the
randate entrusted to it; requested the Secretary-teneral to undertake the present
study. The Committee was requested to submit a report on the question to the
Assembly at its twenty-fourth session,

B/ The voting in the General :ssembly was as follows:

In favcur: Afghanistan, Algeria, Argentina, sAustria, Barbades, Bolivia,
Frazil, burma, burundi, Cameroon, Central Africar. Republic,
Teylon, c(had, Chile, Colembia, Congo (Democratic Republic of),
vosta hica, Cyprus, [ahcmey, Denmark, Dominican Republic,

1 Salvador, bquatorial Guinea, ithiopia, Finland, Gabon, Jhana,
Greece, Guatemala, Guyana, Haiti, Honduras, Iceland, India,
Indonesia, Iran, Ivory Coast, Jamaica, Jaran, Renya, Kuwait,
Laos, Lebanon, Lesotlio, Liberia, Falaysia, Maldive Islands,
Mali, Malta, Mauritania, Mauritius, idexico, rorocco, Nepal,
Netherliands, Niger, Nigerie, Norway, Pakistan, Panama, Faraguay,
Peru, Fhilippines, Rwanda, Saudi Arabia, OJenegal, Sierra leone,
“ingapore, Semalia, Southern Yemen, Spain, Suarilued, Swcaon,
Thailand, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda,
United lRepublic of Tanzania, Uruguay, Venezuela, Yenmen,
Yugoslavia, .ambia.

Against: Pulgaria, Byelorussian Soviet Socialist Republic, Czechoslovakia,
Hungary, longolia, Poland, Remania, Ukrainian Soviet Socialist
Republic, Union of Soviet Sccilalist Republices.

Abstaining: Australia, Belgium, Cambodia, Canada, China, Congo (Brazzaville),
Cuba, France, Guinea, Treland, Israel, Italy, Jordan, Luxembourg,
Madagascar, Malawi, New Zealand, lortugal, South Africa, Sudan,
Syria, United Arab Republic, United Kingdom of Great Britain and
Northern Ireland, United States of America, Upper Volta.

(Subsequently, the delegation of Ireland informed t - Secretariat that it had
intended to vote in favour. )
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D). The draft resolution (A/C.1/L.L41) had been introduced in the First Committee
orn 11 November following consultations among the developing countries. It was
ultimately sponsored by thirty-nine countries_g/and was adopted in the First
Jommittee by a roll-call vote of 77 to 9, with 18 abstentions.

10. Frior to the introduction of the draft resolution, the substance of the
proposal had been included in amendments submitted by Kuwait and Venezuela
(a,C.1,L.426), subsequently revised {4,/C.1/L.426/Rev.l) and with the added
sponsorship of Saudi Arabia (4,C.1,L.426,Add.1l) and Niger (A/C.1/L.426/Rev.1/Add.l),
to the draft resolution (4,C.1,L.425 and Rev,1l) providing for the establishment of
the standing committee. In their revised form (applying to the first revision of
that draft resolution) the amendments would, inter alia, have provided that the
standing committee "examine the adv’'sability of establishing in due time an
arpropriate international machinery for the exploration and exploitation of the
resources of this area, in accordance with the principles mentioned in the previous
two sub-paragraphs scf draft resolution A/C.1;L.4k25/Rev.l/ and the use of these
resources in the interests of mankind, and especially those of developing countries,
and the land-locked countries". A sub-amendment by Cyprus (A/C.1/L.438) proposed
a rewording of the last phrase, beginning "and especially those of developing
countries ..." to read "including the land-locked countries and with special
consideration to the needs and interests of the developing countries”, so as to
meke it clear that the land-locked countries should have equal consideration but
that special consideration should be given to the developing countries. In their
original form, the amendments would have had the standing ccmmittee "examine the
establishment of international machinery"” rather than "examine the advisability

of establishing in due time an appropriate international machinery". The
amendments were first revised, and then withdrawn in favour of draft resolution
A/C. /L4, after appeals had been made to the sponsors not to jeopardize the
large area of agreement that hail been reached following months of consultation
among the different groups in the Assembly on the establishment and terms of
reference of the proposed standing committee.

11. During the general debate 1n the First Committee and in the discussions
relating to the adoption of resolution 2467 (XXIII) it was held that there should
be some "international régime" or "internationally agreed arrangements" to apply

to the activities of States in the area (which it was agreed in principle did exist)
that lay beyond the limits of national jurisdiction. The term "international
régime"”, as was pointed out, however, was used in various different senses, some
delegations appearing to mean nerely the elaboration of a body of principles or
norms which States should adhere to in the area, whereas to other delegations the
phrase implied the idea of an international institution, imbued with some
regulatcry authority over the activities of States in that area. It was also held

9/ The countries sponsoring the draft resolution in the First Committee
(4/C.1/L. 401 and Add.1-5) were the following: Barbados, Brazil, Cameroon,
Congo (Democratic Republic of), Costa Rica, Cyprus, Dahomey, Ecuador,
Ethiopia, Ghana, Guatemala, Guyana, Honduras, Indonesia, Ivory Coast, Jamaica,
Kenya, Kuwait, Lebanon, Libya, Malaysia, Mauritania, Mauritius, Nicaragua,
Niger, Peru, Fhilippines, Rwanda, Saudi Arabia, Somalia, Southern Yemen,
Thailand, Trinidad and Tobago, Tunisia, United Republic of Tanzania, Uruguay,
Venezuela, Yemen and Yugoslavia.
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that there wvas need for developing, after due consideration, international
principles and norms to apply to the area but wide differences of view were
expressed regarding the possible creation of international machinery to regulate
activities in the area.

12. Among the considerations advanced in support of the creation of international
machinery were the following. The concept of the "heritage of mankind" implied
some kind of institutionalized procedure to supervise and regulate the use of this
"common heritage". Such a procedure was necessary to ensure that the resources of
the area were exploited for the benefit of all mankind, and particularly in the
interests of the under-developed countries. Under-develored countries, which did
not have the technological capability to exploit the resources of the area, would
be placed in ar even more disadvantageous position vis-d-vis the developed
countries, which did have this capability, unless there were international
arrangements to regulate the use and distribution of these resources, The
recognition cf the existence of an area beyond national Jjurisdiction must be linked
to some international machinery which would ensure or facilitate the exploitation
of that region for the benefit of mankind, and particularly for the benefit of

the developing countries, including the land-locked countries. Such machinery was
necessary for the orderly management and just distribution of the resources of the
area, and to enable gll countries to play a role in the exploration and use of the
area., The question of the international legal régime to govern the area was
closely linked to that of the international machinery to be established for using
the resources in the interest: of mankind; it would not be enought to state
principles without providing procedures for their specification and implementation;
international machinery should be established within the framework of an
appropriate internaticnal legal reégin=. Scome delegations considered that the
establiishment of international control and jurisdiction was necessary or would
ultimately be necessary and it was suggested that this should be exercised through
a competent agency under the aegis of the United Nations. It was suggested that
arrangements should be created for the exploitation and administration of the area
and for the equitable and progressive distribution of its wealth. International
control was also necessary to avoid conflicts and a new era of a kind of colonial
exploitation.

13. Those opposing the creation of international machinery advanced the following
considerations. Legal principles should be worked out to foster the develorment
of international co-operation on an equal footing in the exploration of the area
and the exploitation of its resources in the interests of all peoples, while
ensuring the legitimate rights and interests of all States and taking duly into
account the needs of the developing countries, However, the creation of any
supranational régime of common ownership, based on the concept of a "common
heritage of mankind" was unrealistic and would not assist international
co-operation in the area. Such proposals disregarded the existence of States with
differing social systems and differing systems for the ownership of property.
Attemps to create international machinery based on the principle of common
ownership could, if carried out in practice, lead to a complete breakdown of
international co-operation or to actual control of the resources falling into the
hands of large-scale imperialistic capitalist monopolies, even if the forms or wt
common ownership and that international machinery outwardly seemed to be most
democratic. This would only serve to widen further the gap between the developed
and the developing countries.



1L, A number or representatives, while not dismissing the idea of the
cstablishment of scme form of international machinery for the exploitation of the
resources of the area, coisideraed that mueh further study of the question was
requirad.  any arrangenents f'or the area, it was stated, would bt effective only

ir they vere penerally asreed.  ‘lhe nepeotiations among the great lowers had not

yet reached o stuge at which joint eiforts could be made to establish a new legal
régine and adecuate vorld machinery. The Assembly, it was suggested, might agree
on the princirle of the need to cstablish such an international authority in the
future, leaving aside for the time being the details concerning powers, mandate,
structure and ccupetence of the proposed authority; meanvhile, otates might promote
internaticnal co-operation in the area by increasing the erffectiveness of the
international structure for managing the oceans. Wwhile the creation of
international machinery for the exploration and expleoitation of the resources of
the seca mirht seem premature, it was stated, it would be just as premature to
reject it a priori. The standing committee should be free to examine all
conceivable types of régime. The principle of an international régime for the area,
scme delepations considered, did not inco_facto imply the idea of supranationality.

15. Jcne delegations emphasized that the study or the varicus questions relating
to internutional co-operation in the area should precceed with the broad agreement
of' all iembers. The studies to be undertaken by the new committee should not be
oriented towards the question of international machinery, on which agreement did
not exist. It vould be premature, it was also stated, to orient studies towards
the need for creating international machinery for exploitation of the resources of
the area and would be tantamount to prejudging the studies which the committee
would propose. That committee should be free to establish its own priorities.
Should any delegation wish, it could, of course, raise the question in the
committee. Various delegations, while considering that the questions involved
might properly be considered in the standing committee, were of the opinion that
that committee’'s terms of reference were sufficiently broad to encompass the
wvhole range of questions, including the elaboration of an international régime,
hovever the term was interpreted, and that the committee's mandate should be

kept flexible; in the interests of broad agreement they opposed the specific
inclusion in the committee's terms of refcrence of a study of interngtional
machinery fcr the exploitation of the rescurces of the area. The view was also
expressed that it was incorrect to request the Secretary-General tc undertake
such a study, particulariy in view of the conflicting views of States on the matter.
It was also stoted that it wac inapprepriate tc request a study without the full
discussion among liember Otates that could help the Secretary-General in preparing
such a study.

16. In proposals regarding the legal principles which should be adopted to govern
the exploration, use and exploitation of the area and in subsequent discussiouns,
some delegates instanced requirements which they maintained an international
régime or internaticnally agreed arrangements should satisfy in relation to the
exploitation or the rescurces of the area. These included provisions for: the
orderly and efficient development of resources in a manner reflecting the interest
of the international community: guarantees for research and investments; the
appropriate and equitable application of benefits from the area for the econcmic,
sceial, scientific and technological progress of the developing countries;
dedication, as practicable, of a portion of the value cf the resources for
international ccmmunity purposes; accommodation among commercial anc other uses

of the deep sea flocr and marine environment; adoption of appropriate safety
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measures; preservation of animal and plant life and avoidance of pollution;
liability for damages; adequate protection of the special interests of coastal
States and arrangements for their participation and/or for consultation with

them; that the new régime should ccmplement but not cramp development within

areas of national jurisdiction - a balance should be set between ccmmon interest
and a reasonable freedom for States to reap the benefits of their natural
environment; an equitable role for all countries in the international régime to be
established; a balance to be struck between the needs of marnkind and the increasing
needs of developing countries and land-locked States; avoidance of adverse effects
on world market patterns and prices to the detriment of the econcmy of develooi:,
countries which were the producers of land-based minerals. It was also suggested
that special consideration might be given to the needs of regional areas
neighbouring the areas of exploitation, and that the special problems of internal
and marginal seas should also be considered.

17. It was held that the form of any future international machinery for the
exploitation of the resources of the area required considersble further study
but certain suggestions were made in this regard. Thus the view was expressed
that such machinery might teke a limited form gt first and gradually be
expanded and strengthened as need and requirements dictated, and work on the
basis of a series of procedures of pragmatic and flexible application. Such
machinery might, it was further suggested, teke the form of registration of
exploration and exploitation projects with some central registry, or the
reporting of such activities to the Secretary-General who could then register
them. This might be regarded as a Ffirst step towards an international régime
for the area, and, pending agreement on scme form of international arrangement
might to scme extent halt an occupation race. It was suggested that a system
might be bosed on the concept of ownership in trust as distincet from actual

or beneficial ownership. A number of delegations suggested some form of
international regulation or administration and the view was expressed that an
international authority or agency should be established to regulate and supervise
and/or administer the exploration and exploitation of the resources of the area
and the distribution of its resources for the benefit of the developing
countries.

18. Certain more detailed arrangements were suggested. Thus it was suggested
that an international authority or agency should be created under the aegis of
the United Nations which would issue licences for exploration and exploitation

of the resources and that the profits from such licensing would provide revenue
for the United Nations; a great part could, it was stated, be used in a development
fund for the benefit of developing peoples and another part for a United Nations
peace fund; it was envisaged that the United Nations and the specialized agencies
could train representatives of many countries to participate in the task. The
view was also expressed that the situation called for internastionalization of
the area in the long run under the auspices of the United Nations and it was
envisaged that royalties should be paid to the controlling body for international
comnunity purposes, including the economic growth of developing countries, and
that all States should be treated equally and without discrimination in the
exploration and exploitation of the area. A "model" was suggested primarily, it
wvas stated, in order to stimulate a study of a possible international régime to
ensure that the resources of the area would be exploited in the interest of
humanity as a whole. According tc this scheme, the United Nations would grant
concessions to States which would act as "administering authority" in respect of

-91-



any exploitation concession they might in turn grant to enterprises; a "government
take" would be levied by the United Nations from the ccncessionary State for the
benefit of developing countries. Under this scheme, it was stated, allowance
could also be made for the position and legitmate interest of the nearest

coastal State; and there might have to be some provisions for certain priorities,
for instance a right of option, for privileges or for special rights or titles

cf the nearest coastal State or States,

B. Views expressed in the Committee on the Peaceful Uses of the Sea-Bed
and the Ccean Floor beyond the Limits of National Jurisdiction

19. Keferences were also made at the second session of the Committee on the
Peaceful Uses of the Sea~Bed and the Ocean Floor beyond the Limits of National
Jurisdiction, 10-28 March 1969, in the two Sub-Committees and in the rain Committee,
to various aspects of the question of possible internstional machinery to govern
activities in the area.

1. Views expressed in the interim report of the Economic and Technical
Sub-Committee

20. The Econcmic and Technical Sub-Committee, in its interim report
(A/AC.138/SC.2/6, para. 30), L0/ stated that the report of the Ad Hoc Committee's
Economic and Technical VWorking Group had established that the conditions which
should be met by any régime of sea-bed resources management could be studied
without prejudging the subsequent legal considerations. It also stated that its
own deliberations had been based on economic and technical requirements and that
the problems raised during the discussion of operative paragraph 2 (b) of
resolution 2467 A (XXIII) would have to be ccnsidered further in the light of the
present report of tne Secretary-General and subsequently in the devising of an
international régime.

21. The following paragraphs of the Economic and Technical Sub-Committee's
interim report, among others, would appear relevant to the present study: l;/

"33, It was stressed that for the development of the resources of the ocean
floor new forms of international co-operation should not reflect present
inequalities and differences between developed and developing countries.
They should provide not only for equality of opportunity, but also for
equality in the actual enjoyment and equitable sharing of benefits derived
from exploitation of the resources of the ocean floor, A primary goal
should be to ensure maximum benefits for mankind as a whole compatible

with minimum impairment of marine flora and fauna.

—

10/ See report of the Economic and Technical Sub-Committee, part three of the
present report, in which this paragraph of the interim report appears
unchanged. '

11/ See paragraph 31 below in this connexion. See also report of the Economic
and Technical Sub-Committee, part three of the present report, in which, with
the exception of paragraph 38 gbove, these paragraphs were incorporated with

few changes (paras. 33, 34, 38-43, 46, 58, 68-72, 77-85).

-92-



"3, It was noted that benefits derived from any such co-operation should,
furthermore, contribute to closing the existing gap between developing and
develcped countries. In this regard it was pointed out that many ways vere
possible to realize the common endeavour of exploitation for the benefit
of all mankind and that all avenues vhich might lead to that end should

be carefully explored.

"38, It was noted that the Secretary-General would, pursuant to resolution
2467 C (XXIII), submit a study on the question of establishing in due time,
appropriate international machinery for the promotion of the exploration
and exploitation of the resources of the sea-bed and ocean floor beyond
national jurisdiction. Pending the opportunity to study this paper, the
Sub-Committee reserved its position on the nature and form of any
arrangements for a régime which might eventually be agreed upon.

"39. Ic was pointed out that agreement on arrangements which meet the
criteria of effectiveness, credibility and impartiality is one of the
Pirst vital steps in creating an economic environment that will encourage
and promote the use of the sea-bed resources; they must instil confidence
in the minds of potential operators that rights granted will be, and c-n
be, upheld, They must command the support and respect of all the nations
of the world - developing and developed, socialist and capitalist, large
and small, coastal and land-locked.

"The arrangements chould also be effective. For example, the
economics of an operation can be drastically changed, or even destroyed,
if there are delays in taking decisions which result in excessive dead
time for an operating rig. On the other hand, risks of blow-outls,
pollution and waste or destruction of resources exist if the wrong
decisions are taken.

"Thus the skills of many experts (geologists, geophysicists, geochemists,
petroleum engineers, mining engineers, safety experts, marine biologists,
lawyers, administrators, etc.) will be needed if exploration and exploitation
of ocean floor resources are tc be both encouraged and effectively
controlled. Any international arrangements must therefore provide for
a high degree of technical and professional expertise. Such arrangements
must provide the necessary competence to cope with new and complex
situations, and the sensitivity to react quickly and decisively.

"4O, It was pointed out that adequate and reasonable econoric
incentives must be provided by such arrangements if sea-bed resources
are to be exploited. At the same time the interests of the world
community must be safeguarded.

"41, Stability of the basic rules is also important. To assess the
economics of a project the potential operator has to be assured that
the conditions under which he will work are clearly set out, and that
they will not be subject to arbi*rary changes during the life of his
title.

"42, It was suggested that it would be advisable to keep fees and other
payments required from operators at a modest, or low level at the
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exploration stage, and then, looking to mankind as a whole, to provide for
a sharing in the benefits through appropriate provisions at the time of
production, In any event, due allowance should be made in devising any
scheme to take into account the difficulties and therefore the high costs
and risks inherent in the marine environment.

"L3, The view was expressed that from the point of view of operators, the
size of the areas should allow for efficient and economic exploration.
Egually, it is important that areas be effectively and energetically
worked and not allowed to lie fallow. In this connexion, it was also
noted that this objective might be achieved in various ways; for example,
by a sliding scale of fees and/or work requirements which increase over
time, by requiring the surrender of portions of the area after stipulated
periods, or by stipulating that a concession will lapse if the mineral is
not exploited within a defined pericd, or by a combination of all three.

"W, Drilling and mining activities carried out on land present hazards
requiring strict and adequate safety measures. This is all the more true
Tor all phases of marine mineral resources development, due to the hostile
environment in which it takes place....

"47. The opinion was expressed that in the foreseeable future only a
limited number of countries will be in a position to actively participate
on the basis of their own technological capability in the exploitation of
the sea-bed and ocean floor beyond the limits of national jurisdiction.
This should, however, not preclude the others from benefiting from this
development. In view of this consideration and pending the establishment
of appropriate international arrangements it was suggested that it would
be timely and appropriate to focus on interim steps to facilitate
development of sea-bed resources: these should be simple and pragmatic
in nature and not prejudge the eventual régime which may be established,
They might include the registry of activities carried out beyond the
limits of national jurisdiction, as well as scientific technical co-operation,
training of personnel, safety measures, etc., The opinion was also
expressed, on the other hand, that such interim steps are unnecessary,
since no activities should be permitted prior to the establishment of an
international régime and that efforts should be concentrated on the
establishment of such a régime.

"59. ... It was also pointed out that if a system cr concessions is
adopted, it appears feasible to reconcile this principle with the
proposition that prospectors be given exclusive rights to explore an area
for a specified pericd. In return for the grant of exclusive exploration
rights, operators might be required to make the basic data obtained in
the course of the operation freely accessible after the lapse of a
suitable period of time. This could be considered in the framework of
the arrangement to be agreed upon for granting of exploration rights.

"69. It was suggested that experience gained in various countries in
relation to the development of mineral resources under national
Jurisdiction should be taken into account when considering the measures
which might be conducive to promoting the development of the resources
of the ocean floor beyond the limits of national jurisdiction. An
appropriate adaptation of the existing practices might be envisaged with
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a view to ensuring the optimum efficiency. The identification of common
denominators amongst these practices might facilitate the acceptance by
the international community »f an sgreed procedure, But it should also
be recognized that the terms appropriate for mineral rescurce allocation
and development vary from place to place and time to time, Various views
were expressed with regurd to promoting the development of marine mineral
resources beyond the limits of national jurisdiction.

"(a) According to one, the operator would be called upon to make
a declaration of intent to undertake exploration in a certain area.
The registration of such a declaration would be made subject to certain
conditions such as respect of international law, reasonsble regard for
the marine environment, etc. No exclusive exploratory rights would,
however, be granted.

"(b) A more formal system would entail the issuance of an
exploration permit. Such a permit would be granted for a given area and
for a relatively short period of time. It would give no exclusivity
to the operator nor rights to exploitation. The operator might, however,
enjoy preferential treatment when applying for an ensuing exploitation
permit and would receive some compensation if his application were
rejected.

"(e) Under a third system, an exclusive exploration licence would
be granted for a more limited area and a longer pericd of time. Such a
licence would entail exclusivity in the search for specified minerals and
would carry the right to future exploitation of the deposits discovered.
It might be awarded on one of several alternative bases, including the
first to file, a lottery, or a Jjudgement of the operator's financisl
and technical capabilities and his proposed pro:;—amme. Competitive
bidding is another possible basis for awarding title, although it may be
less applicable to the totally unexplored resources of the deep ocean
floor than it is in already producing provinces.

"70, It was suggested that individual Governments are in the best position
to judge the suitability of their own nationals as potential operators
applying for permits and leases, and it is advisable that they be directly
involved in such arrangements.

"71. It was Turther suggected that any such lease-system would also have
to contain provisions which would ensure that the interests of all
countries were equitably respected.

"72. Reference was made to the importance of preventing oil a.d gas
blow-outs and storm breaks which may endanger human safety and result in
pollution and other damage as well....

"73. It was urged that without prejudice to the establishment of =n
irternational régime for the exploitation of the sea-bed resources,
measures which would further international co-operation i: the interests
of mankind as a whele might be strengthened. It was suggested that such
measures would include technical assistance to developing countries
comprising the training of qualified personnel, the establishment of
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reference services which could provide easier access to basic data, the
provision of capital needed to undertuke sea-bed resources development
orerations, etc.

"78. ... Exploration of concealed deposits and the evaluation of the precise
amount and quality of both exposed and uncxposed deposits can only be
determined by extensive and expensive forms of sampling and may even

require sone production experience, At the stage when such expensive
forms of exploratio~ are reached, the operstor needs an exclusive right to
explore and to prcduce if workable deposits are found. DBecause the

value of such deposits cannot be determined in advance, particularly in
wholly unexplored areas, lhe basis for payment for such rights should be

one that is related to actual production rather than a predetermined
estimate of the value of an unexplored ares.

"79. It was mentioned that the hish inves*ment risks characteristically
gssociated with mining should be compensax:l Io» ¥y the oppovtunity for
higher profits than are acceptable in masny ovi~r -..erprises. The risks
stem from uncertainty of discovery, uwicertairties concerning the
feasibility of mining and recovery systems, possibility of loss from
mining accidents, storms, and so on, and from uncertainties concerning
future prices, demand, and other external circumstances. Although the
high risk in mining cannot be eliminated altogether, it tends to diminish
with increasing knowledge about the cccurrence of recoverable minerals in
a given area and with increasing experience in producing them....

"80, The Economic and Technical Sub~Com.ittee was informed of various
methods applied nationally to regulate mineral exploration and exploitation
with a view to examining whether common denominators could be arrived at
vhich could serve as examples for similar regulations when such an
international régime is envisaged.

"8l. The view was expressed that any exclusive rights that mizht be

granted should he over arveas large enough and for periods long enough to
enable the operator to carry out exploration and exploitation with the
benefit of economies deriving from the scale of activities. Accurding to
this view, these rights should onrly be given over such an area and for

st a8 riod as will ensure that the area is effecoively and energetically
worked during the life of the title.

"82, It was also suggested that production titles should specify the
minerals which they cover: as a general rule, all-embracing titles should
not be contemplated. Sukdivision into hydrocarbons and other minerals
should be considered at the least. The possibility was mentioned, however,
that hydrocarbon titles might be extended to cover other substances which
may be recovered hy drilling: e.g., sulphur in some forms of its
Joccurrence and helium. Consideration shouid be given to whether hard
minerals might also be grouped in ways corresponding to the mode of
occurrence: e.g., it is impogsible in the case of typical lead

and zinc cccurrences to extract the one without the other., Also nickel
and copper occur with manganese, as all may be present in the same nodules,



"8%, It was pointed out that the need for stability in the basic rules
would not imply that conditions should be immutable and that production
rights should be granted for an adequate specified period of time, at
the end of which the title holder should have the opportunity to renew
his title, subject however to review of the conditions for the renewed
title. Such a way of proceeding would allow for long-term planning on
the part of the operator and induce him to apply sound exploitation methods.
Since sea~bed mineral resources were non-renewable, responsible
development was imperative. Cn the other hand it would permit a review
of the portion of the benefit from procduction which should accrue to
mankind as a whole - that is to say, the renewed title could carry a
higher rate of royelty or tax, or a lower rate could be imposed to ensure
more complete mining of the resource.

"84, It was ermphasized that promotion and success of internaticnal
co-~operation in the development of marine mineral resources will be
dependent on the régime which will be devised.

"85. It was pointed out that operators exploiting ocean floor

resources within the framework of ar. international régime should do so
(a) in a way which conforms with good mining practices and makes the
best use of these resorrces, (b) without unjustifiable interference with
other activities on th. sea-bed or on the superjacent hizh seas, (c) with
constant vigilance tc guard against marine pollution and the disturbance
of the ecological balance, Ways would have to be devised, therefore, by
which the quantities and grade of minerals mined or extracted could be
measured and their value assessed in order that mankind, as a whole, may
receive its just and equitable due. It was pointed out as well, that the
requirements of competence and efficiency should be balanced with the
need to keep costs and personnel within manageable proportions so that

a bureaucracy not be created which would absorb the financial benefits
which might accrue from ocean floor production.

"86. It was pointed out that, under any régime, operators should be
required to:

1"y . .
(i) submit advance notices of proposed progravres;

"(i1) provide inforuation and appropriate vaterials on a currcnt
basis as well as furnish couprehensive technical reports;

"(iii) assist in the carrying out of appropriate inspections by
authorized officials.”

2. Views expressed in the Legal Sub-Crmmittee

22. Various references were made to the question of possible machinery during the
Legal Sub~Committee's discussion of the slaboration of legal principles at the
Cormittee's session in March 1969.

23, The concept of the "commor heritage of mankind", it was said, implied
formulation of an international régime administered by a body representative of
the world community to regulate the exploitation of resources with due regard
for the needs of other users of the area.
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2Lk, On the other hand, it was considered that the concept of common heritage was
neither realistic nor practical and that the activities of States in the area
should be in coniormity with interngtional law and the Charter.

25. leference was made by many delegations to criteria which a régime would have
to satisfy. Instead of perpetuating present injustices, it was said, the régime
should provide equal opportunities for all to exploit the resources of the sea-bed
and ocean floor. Frovision should be made in the régime not only for legal
principles and norms, but also for international machinery which would enable all
States to participate on an equal basis in the regulation of activities as well
as in actual exploration and exploitation. Another point stressed in this regard
was that resources should not be disposed of without adequate compensation to

the community of nations and observance of agreed substantive and procedural
rules. It was also said that unrestricted exploitation should not be authorized
until there existed not only provisions ensuring participation of the world
community but also elementary measures for conservation of resources and
prevention of damage. The legal régime, it was held, should be enforced by
appropriate international machinery. Such machinery, it was also held, was
essential in order to protect the interests of countries liable to be affected by
adverse movenents in world commodity prices which might result from the
development of marine mineral resources, and also to ensure for the developing
coun' vies a fair share of the inccme from such development. Reference was also
made to the importance of prevention of pollution, to liavility of exploiters for
damages to others, to the need not to destroy incentives for developing industries
and to the importance of avoiding an excessive proliferation of bureaucracy.
Mecount should be taken, it was said, of practical economic problems of concern
not only to Governments but also to private entrepreneurs.

2G6. There were also, during this debate, suggestions concerning the nature and
functions of possible machinery. In particular, it was suggested that the
exploitation of resources was only one of the objectives of the body administering
the sea-bed under an international régime; another priority objective would be
scientific research. The international body should be equipped to prevent
activities in the deep seas which might destroy preseut power relationships.
Since the oceans constitute a global biological system, the competence of any
international machinery., it was held, should extend to the whole marine
environment on a world-wide scale., Its powers might vary from advisory ones in
relation to waters within the territorial sovereignty of a State to th e ability
not only to allocate exclusive rights to the development of mineral resources in
regions beyond the limits of national jurisdiction, but in that respect also to
act in an administrative capacity.

e Views expressed in the main Committee

2T. Reference was also made to the subject of the present report at the fifth
and sixth meetings of the main Committee on the closing day of the second session,

28. The hope was expressed that the study by the Secretary-General would cover
all aspects of the problem ol establishing a régime for the sea-bed and that the
study would be pragmatic in approach so that the Committee could take the
necessary decisions in due time. PFubure activities on the sea-bed should be under
the authority of some kind of international machinery, for which it was therefore
necessary to estgblish an appropriate international framework, According to this
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view, the machinery was conceived as & technical and administrative body entrusted
with the task of organizing, controlling, administering, directing and
co-ordinating scientific research, geological and topographic surveys and all other
operations relating to the exploration and exploitation of the resources of the
area beyond the limits of national Jjurisdiction in co-operation with competent
international organizations and specialized national private and governmental
institutions. Cnly such a body would be able to instil ccnfidence in the minds of
potential operators that the rights which they had been granted would be upheld.
Such rights would be embodied in service contracts which weculd be of fixed duration
and would apply to particular phases of operations. The operations might, whenev-=r
feasible, be carried out in part by the machinery itself but would in general be
carried out in associgtion with private enterprise or on the basis of joint
ventures with government enterprises or international consortia that would
represert either private enterprises or povernmental and intergovernmental
concerns. The form of association should be adapted to the cperation in question,

29. The machinery, it was stated, would have a special legal status as an
autonomous body co-operating closely with Governments, international organizations
and national institutions. The composition of the executive body and the
secretariat of the machinery should be based on the principles of universality
and equitable geographical distribution so that all political, economic and social
systems might be represented. It was not possible, it was declared, to formulate
any general principles for an international réuime unless the ultimate objectives
and the best means of attaining them were clearly defined. The legal status of
the machinery must be closely linked to the operations it would carry out; those
operations, in turn, constituted a practical objective which was to be achieved by
creating a proper legal order.

50, Another point of view expressed in the main Committee was that the
international régime, if it was indeed to promote international co-operation in the
exploitation of the resources of the sea-bed fer the benefit of mankind, chould
satisfy certain specific critevia. Such a régime would be ineffective unless it
proved acceptable to the membersnip of the United Nations as a whole. It should
therefore be generally equitable, should offer a balance of advantage to all
States, including land-locked States, and should take into special consideration
the interests and needs of the developing countries. It must provide a firm and
continuing basis for the exploration and exploitation of the sea-bed and for
scientific research, without imposing excessive restrictions., It should teke into
account the necd for conservation of the resources of the sea-bed and the need to
limit pollution arising from their exploitation. In addition, it should contain
effective provisions for the settlement of disputes.

31. Various references were made in the main Committee to the discusssions which
had taken place in the Fconomic and Technical Sub-Committee. It was stated that
it had not been possible for the many important and complex problems before the
Economic and Technical Sub-Committee to be fully examined in the time available.
The report of the Sub-Committee according to this view was of a preliminary nature
and should not be regarded as expressing commonly agreed views of all members,
Certain delegations in the Sub-Committee, it was said, had attempted to prejudge
the solution of the protlem of an internaticnal régime governing the

exploitation of marine mineral resources; an attempt had been made to impose
methods which were not in the interests of mankind as a whole but rather favcured

the interests oo capibalist wonopolies. On the other hand, it was contended that
the acemmts given of national practices in the work of the Economic and Technical
sub-Couwaittee did not econfliet with the preliminary study referred to under

itew (ii) of its prograume of work, a programne which had been debated and adopted
by the Bub-Cowmuittee.
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II. FOSSIBLE FUNCTIOVS AMD FOWERS OF It TERVATIONAL MACHIMERY
32, This section, after referring to the present arrengements for the collection

and dissemination of information and for the provision of technical and financial
assistance, examines as possible functions and powers of interrational nachinery:

(1) Registration;

(2) Licensing;

(3) Operetions by an internationsl agency;
(4) settlement of disputes.

Present arrangements for the collection and dissemination of information
and provision of technical and financial assistance

(2) Collection and dissemination of information

3%. Exchange of oceanographic information relevant to the study of the sea-bed
is at present carried out with respect to scientific date and research by a
number of organizations within and outside the United Vations system. 12/

3L, It may be recalled that in resolution 2467 D (XXIII) the General Assembly:

"welcomes the concept of an international decade of ocean exploration to be
undertaken within the framework of a long-term programme of research and
evploration, including scientific research and exploration of the sea-bed
and the ccean floor, under the aegis of the United Vations,"

and invited Member States to formulate proposals for national and scientific
programmes and to transmit these to the United Nations Educational, Scientific and
Cultural Organization for the use of the Inter-governmental Oceanographic
Commission.

35, It has been pointed out that "existing international exchange of information
and data is limited to scientific data". It has alsc been suggested that "there
is a need for an international exchange of applied technological data". 13/

12/ For a sumrary of such activities see "Marine science and technology, survey and
proposals: report of the Secretary-General (E/L487 and Corr.l and 2),
annexes XI and XII.

13/ 1Interim report of the Economic and Technical Sub-Committee (A/AC,138/SC.2/6),
para. 60. (see para. 59 of the Sub-Committee's report, part three of the
present report.

-1C0~



6. If arrangements are madec to ensure effective planning and avoid duplication
of national efforts, throush existing or new nachinery, the task might have to
cover (a) the collection of data, (b) its interpretation and processing and

(c) its publication and retrieval.

37. The question of the collection and dissemination of information would of
course arise during actual exploration and exploitation, as well as at earlier
stages. The supgestion has been made that States should be responsible for
providing information as to the nature, conduct, location and results of their
exploration end exploitation activities. If new machinery were to be established
in the form of an internationel registry, the information might consist of an
advance notice of intended overations, so as to provide other States with due
notice of the proposed activities, and to enable steps to be taken to inform other
users of the area in question. If, on the other hand, an international licensing
authority were to be created, it might be mede a condition of the grant of a
licence that the licencee furnish information regarding his activities and the
results of his efforts. It would in either case have to be decided to what extent
the provision of irnformation would be made & matter of obligation. The question of
irdustrial secrets might also have to be examined.

35, Information concerning relevant national legislation and international
agreements has been furnished by Governments to the Secretariat, which has compiled
and published it. 14/ Such information, however; was provided at the request of the
Ad Hoc Committee to Study the Peaceful Uses of the Sea-Bed and the Ocean Floor
beyond the Limits of National Jurisdiction for the specific purrose of implementing
operative paragraph 2 (b) of General Assembly resolution 2340 (XXII). To keep such
information up to date, to snalyse it and to store it in full for ready use would
require the setting up of permanent arrangements.

39. It may be recalled that provision is made in the constituent instruments of
many international organizations for the provision and dissemination of information

of a specialized nature. 15/ A number of treaties also provide for exchange of

l&/ See "Svrvey cf exictirg interratioral sgrrouuients conccrning the sea-ted and
the ceeen flceor srd the cibecil thercef urdexlying the high scas teyenéd the
limits of present ratioral juricdiction” (A/4C.135/10) ard "Survey of netional
legiclation conecerning the sea-bed and the ocean floor Ard the subsoil thereof,
underlyirg the high seas teyond the lirits of present natiorel juricdiction™
(~£/4C.135/11).

15/ E.g. The Constitution of the International Atomic Fnergy Agency provides,

inter alia:

"Article 8. Exchange of information.

"A, Fach member should vake available such information as would, in the
Jjudgement of the member, be helpful to the Agency.

"B, IFach member shall make available to the Agency all scientific information
developed as a result of assistance extended by the Agency pursuant to
article 11,

"C. The Agency shall assemble and make available in an accessible form the
information made available to it under paragraphs A and B of this article,
It shall take positive steps to encourage the exchange among its members of
information relating to the nature and peaceful uses of atomic energy and
shall serve as an intermediary among its members for this purpose.”
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information. Thus the Treaty of Princinles Governing *he Activities of States in
the Exvloration and Use of Outer Space, ;é/ stirulates in article XI that:

(v)

Lo,

"In order to provote international co-operation in the neaceful
cxnloration and use of outer swace, States Parties to the Treaty conducting
sctivities in outer srace, including the l'oon and other celestial bodies, agree
to inform the Secretary-General of the United hations as well as the public and
the international scientific community, to the¢ greatest extent feasible and
oracticable, of the nature, conduct, locations and results of such activities.
On receiving the said information, the Secretary-General of the United Nations
should be prerarcd to disseminatc it immediately and effectively,”

/
The Antarctica Treatylz/ of 1050 provides:
"Article III
1. In order to promote international co-oreration in scientific
investisation in Antarctica, as provided for in article IT of the present

treaty, the contracting rarties apree that, to the greatest extent feasible
and practicable:

(A) TInformation remarding plans for scientific programmes in Antarctica
shall be exchanged to permit maximum economy and efficiency of operations:

(C) Scientific observations and results from Antarctica shall be
exchanged and made freely available."

Provision of technical and financial assistance

Existing procrammes for the vromotion of marine activities, including

facilities for education and training in marine science, were summarized in a
previous report. ;§/ On the basis of this report and the proposals it presented,
several resolutions were adopted by the Economic and Social Council and the General
Assenmbly which have a direct or indirect bearing on the promotion of the exploration
and exploitation of the sea-bed beyond the limits of national Jjurisdiction. 19

L1,

1. Registration

A difficult vroblem with respect to development of sea~bed resources is what

means could be devised to provide protection, security and stability of rights in

16/
17/
18/

19/

General Assembly resolution 2202 (XXI).

United Mations, Treaty Series, vol. 402, p. T71.

"larine science and technology, survey and proposals: report of the
Secretary-General (E/L48T7 and Corr.l, 2, 4 and 5) pp. 52-76 and annex XI.

See Economic and Social Council resolutions 1381 {XLV) and 1382 (XLV), and
General Assenbly resolution 2414 (XXIII).
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exploration and exploitation activities., One of the functions which international
machinery could fulfil is that of prov.iing & system of registration wherchy

States or other applicants could notifly an international body of' the activities
undertaken or proposed and of the area in which they would be conducted. Users

of the marine environment could thus be kent informed of the activitics in question
and other States would receive notice of the act of registration, The value of
registration would lie in its evidentiary force which would form the basis for
recognition by the international community of the validity of the recorded
activities. As presently envisaced the functions of the repistry would be limited
in scope and its discretional authority strictly defined, Additional functions
which a registry might conceivably perform (althourh involvings a basic wodification
of its nature) will be found under the heading "(i) Regulatory functions'.

(a) Entities entitled to register their activities

42, The first question which would arise in this connexion would be whether
registration might be made solely by States or might also be made by other entities,
such as public and private bodies or individuals, or by intergovernmentsal
organizations.

43, As regards the choiez between registration by States, or by public and private
bodies or individuals, while it would be possible to have a system whereby
repistration might be made by any of these eatities, it has usually been assumed
that registration would be an official act performed by States, QQ/ A question
which would arise under this assumption is whether registration might be made not
only by individual States but by several States jointly (for example, by those in

a particular region). Consideration would also have to be given to the possibility
of the transfer of registration from one State to another. Should such transfers
be allowed, it would have to be decided whether the transferror would remain

liable for acts occurring prior to the transfer, or whether the second State would
accept the burden of pcssible liability.

4y, On the assumption of State registration, an individual State would be free to
determine the character of the entities whose activities it might be prepared to
register. Such entities might be State agencies, or bodies owned and operated by
nationals of the State in question or incorporated under its laws, or private
individuals, or some combination of the different possibilities, Depending on the
decision reached, the individual States would process any request received according
to their own procedures, which might or might not be similar to those governing the
grant of mineral rights in areas within national jurisdiction.

20/ Reference may be made in this connexion to article VI of the Treaty on
Principles Governing the Activities of States in the Exploration and Use of
Outer Space, which provides that:

"States Parties to the Treaty shall bear international responsibility for
national activities in outer space, including the moon and other celestial
bodies, whether such activities are carried on by governmental agencies or by
non-governmental entities, and for assuring that national activities are carried
carried out in conformity with the provisions set forth in the present Treaty.
The activities of non-governmental entities in outer space, including the moon
and other celestial bodies, shall require authorization and continuing
supervision by the appropriate State Party to the Treaty...."
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45, The possibility of registration by an internationel agency might also be
pernitted under the system, The countries of a particular region for example,
might decide to establish a special international consortium, so as to make it
easier to raise the necessary capital and in order to enlarge the "home market" for
the minerals produced., Alternstively, the consortium might combine countries from
different areas of the world, holding shares in the agency or otherwise helping

to provide the financial resources required.

(b) Criteria for remistration

L6, The task of the international registry would be to record the activities
undertaken or provosed in difievent areas in the applications received. The
initiel choice would thus rest with individusl States. In accordance with this
approach, suggestinns concerning the registration system have sometimes envisaged
that registration would be on a "first come, first registered" basis, although it
would theoreticelly be possible to proceed on other bases also. A consideration
which should be borne in rind. and to which a number of commentators have drawn
attention, however, is that if activities in particular areas are registered on a
"first come" basis there may be & tendeucy (particularly if the registration may
be made before finds have been proved) for States to make & maximum number of
registrations as soon as possible., Such problems as might arise from this
situation are perhaps inherent in the "f*vst come, first registered" principle of
registration, although it would no doubt be possible to institute safeguards
designed to forestall these difficulties or to minimize their effects. In the
unlikely event that simultaneous applications for registration with respect to the
same area and activities were submitted, special arrangements would have to be
mede, perhaps for a decision by lot or a recommendation that a joirt venture be
undertaken,

k7, 1t has been suggested that further guidelines be included in the statute
establishing the registration authority. These guidelines concern the maximum
area & Sutate would be entitled to register, the period during which a registration
would be valid, the scale of fees and other charges and the requirement that
resources be actually worked. The registration authority would be empowered to
apply these standards in the manner and to the extent laid down in the statute.

48. Consideration would also have to be ; ven to the question whether the
regigtration authority should be empowered to require that the registering State
produce evidence that the entity which would engage in the development of resources
in its behalf had the requisite financial and technical capacity to do so. Another
issue yhich would have to be considered would be that of safeguarding the interests
of other users of the sea. As the application of existing principles of law would
require. entities engaged in exploration and exploitation of sea-bed resources to
pay reasonable regard to such interests, the registering State could be expected
to make an undertaking in this regard at the time of registration.

(e) Effect of registration

49, A valid registration would determine in principle recognition on the part of
others and provide evidence of priority of entitlement as regards rival claimants
to the same area, It would be a fundamental obligation that States parties to the
arrangement would undertake to register all relevant activities and to respect all
acts of registration made with the authority. Failure to register would
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accordingly deprive a State of the degrec of internaticnal recognition which the
act of registration would nrovide and registered acv:vities would prevail sgainst
unregistered ones. Yor the arrangement to be fuli: effective therefore it would
be necessary that as many States as vossible should be varties and that they be
obliged to enact the necessary national legislation to secure respect for
registered exploration and exploitation activities.

50. There would appear to be general sgreement that the act of registration should
not entitle the State concerned to found a claim of sovereignty, or of sovereign
rights over the area in question; the rights evidenced by the act of registration
would be limited to the purposes of exploration and exploitation of the mineral
resources sitnsted there. In principle, at least in respect of exploitation,
registration would provide a means for recognition of an exclusive entitlement
since sole exploitation of given areas is regarded as an essential condition for
the effective conduct of exvloitation operations.

(d) Activities subject to registration

51. It has usually been envisaged that both exploration and exploitation
activities would be subject to registration. The main issues for consideration
would appear to be the following:

(i) Vhether all exploration and exploitation activities should be subject to
registration, or only those necessitating tiie erection of fixed installations or
the temporary reservation of certain areas of the sea-bed. As a related issue, it
might be considered whether preliminary investigation should be distinguished from
exploration and not made subject to registration, in order to encourage potential
operators.

(ii) Whether the operator should be called upon merely to make a declaration
of intent to undertake exploration in a given area, subject to certain conditions,
such as respect for international law and reasonable regard for the marine
environment, or whether actual activity would be required.

(iii) VWhether the registration of exploration and/or evaluation activities
would result in an exclusive or non-exclusive entitlement in a particular area.
As previously noted, it has generally been assumed that registration of
exploitation activities would result in an exclusive entitlement.

(iv) Whether registration of exploration and/or evaluation activities in a
given area would give rise to an automatic entitlement to register exploitation
activities if mineral deposits were discovered.

(v) Vhether registration (whether in respect of exploration or exploitation
activities) should be in respect of particular mineral deposits only (e.g., either
petroleum or hard minerals) or of all mineral deposits which might be found or
exploited in a given area. If claims might be made in respect of specific minerals
only, there would be no reason in principle why a subsequent cla.m could not be
registered concerning other minerals in the same area. If the two claims were
incompatible, presumably the first claim would prevail., Some mearns of deciding
such issues would appear necessary 1f registration of activities in respect of
different minerals were to be permitted.
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(e) Over-all limitations on registration

52, In addition to the qualifications referred to in the previous paragraph,
consideration would have to be given to the question whether a 1imit should be
fixed, directly or indirectly, to the maximum number of registrations which one
State might make at a time, or the total area or areas involved. A fixed ceiling,
which might be expressed in a mamber of ways, ranging from geographical or
national quotas to calculations based on the extent of the mineral wealth
discovered, might be incornorated in the statute of the registry. An ‘ndirect
method might be to increase fees or charges for additional areas registored,
Besides these over-all limitations on general grounds, operational practices and
principles of conservation g;/ night require that the registry should be
empowered to fix the size and shape of the grea and the duration of the activities
registered. An issue which presents itself here, however, is how the registryls
nowers in this respect would be reconciled with the power of the registering State
to determine the size of the area and the nature of the activity which it wishes
to register, subject to any over-all ceiling., Although no obvious answer suggests
itselr’ to these questions, it may be concluded that it should be possible, by
careful negotiation, to distinguish between the basic limitations to be laid down,
perhaps in the instrument establishing the registry, and which would then te

binding on participating States, and the narrower technical limitations within which

the registry might be empowered to exercise a measure of control in the general
interest.

(f) Cancellation of registration and inspection powers

53. 1t might be made a condition of registration that the operator should submit
comprehensive reports at regular intervals regarding his activities and should
actively maintain his operations in the registered area, under penalty, in the
latter case, of cancellation or forfeiture if he failed to do so. Although the
possibility of cancellation and the existence of financial incentives might result
in thelr being relatively little need for the exercise of police functions, the
registration authority might be given some means to enable it to exercise its
powers properly and with full knowledge of the facts. Provision might therefore
be made for a system of periodic or exceptional irsuection, in conjunction with
national officials. If any registration was cancelled this would only be after

a hearing had been granted to *he State concerned.

21/ TFor a brief summary of the requirements essential to rational exploitation,
see "Legal aspects of the question of the reservation exclusively for
peaceful purposes of the sea-bed and the ocean floor, and the subsoill thereof
underlying the high seas beyond the limits of present national jurisdiction,
and the use of their resources in the interests of mankind"
(A/AC.135/19/Add.2), para. 11. The registration authority might, for
example, be called upon to deal with exploitation of a single mineral
structure situated within more than one registered area.
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(g) Fixing of fees or other charges

54, It has been suggested that, having regard to the special needs of the
developing countries and the welfare of mankind as & whole, registering States
should be required to pay a fee for registering claims and also, possibly a
portion of the financial proceeds o actual production, either to the registry or
to another agreed recipient institution, such as the United Nations Pevelopment
Programme, or to a specially established fund. The registry might be concerned
in assessing the scale of fees and other charges. In carrying out this task,
allowance would have to be made for economic realities and for providing adequate
incentives to attract the necessary investment capital, while protecting at the
same time the interests of the international community as a whole, 22/

(h) Settlement of disputes

55, Disputes arising from the registration of claims, or the determination of
boundaries between them, might be entrusted to the registry itself, or to a
special procedure within the registry, or to a suitable body independent of the

registry. 23/

(i) Regulatory functions

56. In principle, advocates of & system of international registration have not
envisaged the exercise of extensive regulatory functions by the registry. Each
State would apply its domestic laws to the operations registered in its name, to
the extent to which they were not inconsistent with the conditions imposed for
registration of claims., Each State would to the same extent enforce the obligations
arising from the registration vis-a-vis the operations. As has been indicated,
however, proponents of the system have suggested that within the framework laid
down in the enabling statute, the registry might exercise a limited discretionary
authority of a regulatory nature over certain matters: establishment of size and
shape of area and duration of registration; cancellation of registration and
exercise of inspection and supervisory functions; and the fixing of fees and other
charges, In addition to these proposed functions, the registration authority might
also be given authority to determine the financial and technical capacity of
individual operations and to recommend common standards with respect to operating
practices and similar metters. These norms of international conduct (which might
be binding on States or submitted to them solely as recommendstions) might deal with
the following topics: working methods and practices; arrangements with respect to
other users of the sea, in particular as regards rules of navigation and the
establishment of sea lanes and safety zones, and avoidance of interference with
fishing activities and submarine cables; prevention of pollution and disturbance to
the marine environment; assistance in the case of disaster; and conditions

of international liability in respect of damage. Should these additional functions
be given to the registry, its character and operation would resemble very closely
those of the licensing authority examined below.

22/ Interim report of the Economic and Technical Sub-Committee, (A/AC.138/SC.2/6),
para. 88. (See para. 87 of the Sub-Committee's report, part three of the
present report).

23/ For a description of the possible functions of international machinery in
relation to the settlement of disputes, see paras. 75-80 below.
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(i) ‘iodalities

57. 1n order to reconcile the interests of the coastal State and the interests of
the vorld community, in particular where there are indications that certain
aineral derosits, such as hydrocarbons, ey be located partly within the zone of
national jurisdiction ard rartly outside this aree, it has been suggested that
either an intermediate butfer zone should te established, contipucus to the outer
limits of national jurisdiction, where the coastal State would enjoy priority or
exclusive rights, or joint exploitation should be arranged between the State
concerned and an entreprenzur operating within the envisasmed international
arrancerents. g&/ It has also been »nroposed that the coastal State might be
ziven sole authority to determine who would be allowed to exnlore or exploit the
resources of the sea-bed and subsoil in an intermediate zone extending to the
2,500 metre isobath, or 100 nautical miles from the baseline us2d to measure the
territorial sea, whichever nrovides the greater area; activities carried out in
this zone weuld, however, in all other resvects be subject to the same conditions
as recards registration and charges as are applicable to activities in areas
beyond the zore. 25/

2. Licensing

58, A number of sugecestions have been made to the effect that if an international
organization 1s established for the ocean floor beyond the limits of national
jurisdiction, it should be given the rower to grant llic.uc:o to btuteo cithor
individually or collectively, to explore and exploit the ne*tural resources of the
sea~bed and subsoll beyond the limits of national jurisdiction. Detailed
prorvosals have been put forward by some Governments with respect to a system of
licensing, 26/ and alsc by privete organizations and individuasls. The main

~

Interim rerort of the Economic and Technical Sub-Committee (A/AC,.138/SC.2/€),
vara. 92. (See para. 91 of the Sub-Committee's report, part three of the

present report, )

&

2

This proposal has been made by the United States Commission on Marine Science,
Engineering and Resources, Qur Nation and the Sea, p. 151.

n
N

See the detailed proposals put forward by the renresentative of the
Netherlands, document A/AC.135/1, pp. 23-2k:

"II. A double concession system for exploitation outside the area referred
to under I, so that the United Nations would give 'concessions' to States which
wou.d act as a sort of 'administering authority' in respect of any exploitation
concession they might grant to enterprises; the !'Government take'! of the
United Nations is intended for aid to develoning countries.

"6. In principle, the United liations concession would be granted to a State
on condition:

"(a) That exploitation is undertaken within a reasonably short time by the
State itself (if a State enterprise is inwvolved) or through a bona fide
concessionary (exploitation obligation) and,

(Foot-note contirued on following page)
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feature of these proposals is that title or control of sea-bed resources would

pe held by the international community, represented by the international authority,
which would issue licences to individual operators. Under the allied concept
yhereby sea-bed resources are regarded as part of the common heritage of mankind,
as proposed by various Governments, the international machinery would act as the
adninistrator of a trust, and might even engage in the exploration and exploitation
of resources. For the purposes of this part of the present exposition, however,

it is presumed that the international body would not itself conduct such
operations.

59. A licensing system would permit the exercise of over-all powers and allow
;ndividual exploitation operations to be treated as part of a single programme.
In this connexion it has been said that international functions should include
organizing, controlling, administering, directing and co-ordinating all operations
relating to development of the resources of the sea-bed. It has been further
suggested that there wight be two main economic benefits from an over-all
licensing system. TFirst, it would enable a major deposit to be treated as a
single unit and for exploitation arrangements to be made so as to achieve maximum
efficiency (including the conservation of resources) and benefits, both for
commercial operators and for consumers. Secondly, since there is evidence that
certain deposits might need to be exploited on a large scale, so that existing
market prices might be affected, an international licensing authority could
influence, by the issue of licences and other devices, the over-all volume of
production so as to maintain stability of prices and market conditions for land
and sea producers alike.

(Foot-note 26 continued from previous page):

"(b) That the State is able and willing to exercise effective
jurisdiction and control in administrative, technical and social matters

connected with the exploitation.

"7, The United Nations concession could be rescinded (1.e., control could
be assumed by the United Nations or transferred by the United Nations to
some other State) if the concession conditions were not fulfilled. The
United Nations would be authorized to carry out inspections for the purpose.
No such rescission could be issued until (if the concessionary State so
desired) and advisory opinion had been sought from the International Court
of Justice, which would then be binding on both parties under the terms of

the concession.

"g. Provision would have to be made in the United Nations concession
conditions for a fixed percentage of the 'Government take' (royalties plus
taxes) to be paid by the concessionary State (possibly in the form of an
annual lump-sum) into a United Nations fund for aid to developlng
countries."

-109-



60. lost of the separate issues considered in relation to international
registratior. would also be raised by a system of international licensirg. The
principal exception would concern the criteria to be followed, since &a system
based on licensing would tend to give less weight than a system of registration
to the principle of giving priority the first applicant., In the following
discussion, however, each of the issues considered with respect to registration -
are briefly reviewed from the standpoint of a possible licensing systen.

(a) Entities entitled to receive licences

61l. The total range of possible licence holders is the same as that of the
entities which might be entitled to register their activities, namely States;
States engaged in a joint enterprise; internstional, State or private bodies; and
individuals. 27/ It has usually been envisaged, however, that, parallel to the
position with respect to scts of registration, licences would normally be granted
to individual States. The only varticuler comment which appears to be called for
is to draw attention to the proposal of the Wetherlands Government, that a
"two-tiered" system of licences should be arranged, whereby licences would be
granted to States, who in turn would act as "a sort of 'administering authority!
in respect of any exploitation concession they might grant to enterprises';
although in terms limited to exploitation concessions, it is presumed that such

a system might extend to exploration activities also. Thus, under an arrangement
on these lines, the State concerned would determine, according to its own
procedures, which individual concerns would be allowed to operate within the
limits covered by its licence, and would accept responsibility, vis~a&-vis the
international community, for observance of the obligations and conditions laid

down. 28/

(b) Criteria for the grant of licences

62. It has usually been assumed that licences would te granted in respect of
activities in particular areas on a basis of a system such as competitive bidding,
or by drawing lots, or by assessment of the operator's financial and technical
carubilities and his prorosed prograunc. Consideration would also have to

be given to the needs of the developing or land-locked countries; special
treatment might be given to regional projects, for example, undertaken by such
countries, or to ventures proposed by land-locked States. An equitable
distribution of licences in respect of areas covered (which might differ according
to whether they were exploration or exploitation licences, or for different
mirerals (e.g., manganese nodules or petroleum) might in fact be achieved by a
number of ways, so as to give due weight to the major fectors which would require
consideration. The result might in fact involve a "mixed" system, rather than
adoption of a single criterion; at the very least it would seem that a basic
criterion (assuming one were finally chosen) woull need to be balanced by other
elements.

See paras, L2-45, above.
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The Vetherlands proposal is quoted in foot-note 26, para. 58, above. See
also the text of article VI of the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space qucted in
foot-note 20 to para. 43, above,
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63. The other issues dealt with under the heading "Criteria for registration”, 29/
would also arise for consideretion, mutatis mutandis, with respect to awards by
the licensing authority, although on general principles it may be assumed that the
latter would be granted greater powers and discretion than a registration body.

(c¢) Effect of grant of licence

6k, In the simplest terms, the effect of the issue of a licence wouid be to grant
the licensee the rights specified in the licence. As a practical matter, the
recognition given to those i hts would depend on the degree of support given to
the system and the nunber >f States accepting the arrangements as being in the
common interest., As regards the nature of the rights granted, these would not,

ex hvpothesi, suffice tc allow States to establish a claim of covereign rights over
the particular areas, and would be limited to enabling them to explore and exploit
mineral resources and, in the case of the Netherlands "two-tiered" prorosal, to
arrenge for others to do so.

(d) Activities subject to licence

65. As in the case of registration, it has usually been envisaged that a system
of licensing would cover both exploration and exploitation activities. The same
issues as were listed under the heading "Activities subject to regi tration" 30/
would arise for consideration.

(e) Over-all limitations on the grant of licences

(f) Ceancellation of licences and inspection powers

(g) Fixing of fees or other charges

66. The discussion under the equivalent headings in respect of registration 31/
would also apply in the case of & licensing system. A licensing suthority might
in principle be expected to heve certain responsibilities in relation to market
conditions. As regards cancellation, it would have to be decided whether a
licence might be withdrawn solely for failure to exploit resources in the area or
whether failure to observe other conditions also (for example, those relating to
prevention of pollution) might result in cancellation or some other penalty, such
as a fine,

29/ See paras. UE-48, above.
30/ See para. 51, above,

§l/ See Cver-all limitations on registration, para. 52; Cancellation of

registration and inspection powers, para. 5%; and Fixing of fees
or other charges, para. 5k, above,
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(h) Settlement of disvutes

67. The use of & licensing system might more easily prevent disputes from
arising concerning boundsries or rival claims to particular areas than a registry
wvhich merely recorded the information supplied to it by States. Conversely, the
creater degree of authority and discretion given to the licensing tody would

neke the question of judicial or other review of its sctivities more important, if
States wished to dispute its rulings. The potential ranpe of possible means for
the settlement of disputes would be the same as in the case of registration, with
rarticular attention being focussed on the establishment of an external review
body to deal with dispites over the actions of the licensing esuthority itself. 32/

(1) Resulatory functions

68, It would be expected that under the enabling instrument a licensing authority
would be given extensive regulatory functions. Some of these functions have been
mentioned in paragraph 56 gbtove. One of the questions which might have to be
exanined is whether other users of the sea should be entitled to file objections
to licensing of sea-bed resources so as to prevent or curtall licensing., A
licensing authority could be given powers to adopt or recommend norms of
international conduct. 33/

(j) Dlodalities

69, It would be possible to combine an international licensing system, operating
in the outer area, with intermediate buffer zones, If intermediate buffer zones
were to be established, the arrangements in respect of a "two-tiered" approach
might be adapted so that, although the coastal State exercised control and
operational authority, charges were paid to the international body and the general
obligations laid down under the licensing system observed.

3. Operations by an international agency

T70. Some delegations have suggested that an international body should be
established with powers, inter alia, to conduct operations relating to the
exploration and exploitation of the mineral resources of the sea-bed and ocean
floor. §§/ It is not intended in the present study to describe in detail the
many forms which the corporate structure of such an agency might take, but simply
to indicate the mgin functions which might be performed by such a body and the
principal issues which would be raised in connexion with those functions. 35/

72/ On settlement of disputes functions, see, generally, paras. 75-80, below.

ii/ Or perhaps, as in the case of regulations adopted under article 21 of the
Constitution of the World Health Organization, binding unless States
registered their rejection or reservations within a given period.

3L/ See, Tor examvle, the statement by the representative of Kuwait (A/AC.1%8/SR.5).

25/ Information about a number of existing international bodies established to
conduct operational ventures, and their principal legal features, is to be
found in Fligler, Multinational Public Enterprises (1967), published by
the International Bank for Reconstruction and Development.
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71, The exercise of exclusive rights by an international agency would be in
accordance with some versions of the "common heritage" approach to sea-bed
resources, whereby these resources are to be regarded as trust prorecrty, to be
held and developed in the general interest, althcugh it should be nroted that that
concept 1s in fact compatible with various forms of machinery and is not
necessarily to be identified with the exercise of sole rights by an international
body. If exclusive rights were to be awarded, however, there would be a number
of ways (or combination of ways) in which they might be exercised: the agency
itself might carry out direct exploration and exploitation operations, with its
own staff and facilities; it might arrangs for others t» perform these operations
on its behalf by & system of service contracts or possibly by issuing licences; or
joint ventures could be undertaken with other bodies (for example, with government
enterprises or international consortia).

T2. Although it is difficuit to separate questions relating to the legal status -
and structure a~f a possible operating agency from guestions relating to its
functions, there are seversl general issues which would be raised with respect to
any operating body. These issues, which concern financilal arrangements and
functions and operational functions, respectively, are considered briefly below.
Although numercus other legal matters would need to be considersd in connexion
with the establishment of an operating agency, including the question of the grant
of Jjuridical personality, these issues relate less to the substantive functions
which might be performed than to the structure of the organization, and have not
therefore been dealt with.

T3. As regards financial arrangements and functions, although an operating agency
might become financially self-supporting or profitable, initial capital would be
required. This might be supplied directly by participating States, either in
equal amounts or according to some agreed criteria, cr loans might be raised from
international financial institutions or from private sources, or some combination
of these means might be used. The gquestion of financial arrangements would be
rarticularly important in respect of the development of mineral resources since
it is generally agreed that very large sums, perhaps in the order of

$100 million, ﬁé/ might be required, and thus the possibility of raising public
or international loans might be an important function of the orgenization. The
distribution of profits would also require careful regulation, either in the
constituent instrument or by the controlling body of the institution; the special
position of the developing countries would have to be weighed against the need to
secure an adequate return for those (whether individual Governments or other
entities) supplying the initial capital.

Th. As regards operating functions, an agency with direct responsibilities would
require the grant to it of a full range of legal capacities, including the power

to own and sell property. The sale, especially on a large scale, of minerals
would raise the possibility of competition with existing, land-based producers,

for which extensive regulation might be required. In the case of hydrocarbons, the
question of national fuel policies would be involved. The employment of extraction

36/ Burke, "Contemporary Legal Problems in Ocean Development', in Towards a
Better Use of the Oceans: A Study and Prognosis, published by the
International Institute for Peace and Conflict Research, Stockholm (1968),
on p. 45, and works there cited.
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and beneficiation processes would also present problems with respect to the use
of patents and industrial or trade secrets. Operational functions which involved
the award of contracts would raise in addition the question of how such aswards
were tc be made so as to give due weight to economic considerations, on the one
hand, and on the other, to the need to ensure that contracts were shared amongst
the participating States, or at least not allowved to fall entirely into the

hands of very few countries.

h, Settlement of disputes

T75. It has been suggested that international machinery could be established to
provide a means for the settlement of disputes arising out of the development of
sea-bed resources., Such disputes might comprise rival claims betwecn States to
varticular mineral resources oi® disputes between different users of the marine
environment, If international machinery were in existence, the international
body might also be involved; the decision to allow a particular State to register
its activities in a certa’u area or tc grant a licence to a particular State, for
example, might itself eitner solve a potential dispute or be itself the source of
one, Although more complex situations might well occur, disputes may in general
be divided into two categories, namely, those in which the parties are individual
States and those in which a State wisiies to challenge the use made of its powers
by an international body.

76¢. The range of possible means of settlement which might be used in the case of
a dispute between States would include negotiation, inguiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of the parties' own choice, to adapt the
language of Article 33 of the Charter, to which may be added ancillary tasks

such as fact-Tinding and the provision of expert testimony, in so far as
specialized knowledge might be required. There are, however, a number of existing
treaty arrangements, in addition to those contained in Chapter VI of the Charter,
establishing procedures for the settlement of disputes and which might be relevant
in the present context. Reference may be made in this connexion to the Optional
Protocol of Signature Concerning the Compulsory Settlement of Disputes, concluded
in 1958, under wh.ch disputes arising out of the interpretation or application of
any Convention on the Law of the Sea lie within the compulsory jurisdiction of the
International Court of Justice, and may be brought before the Court by any party
to the dispute being a party to the Protocol. In so far as disputes arising out
of the development of sea-~bed resources might involve the application of any of
the Law of the Sea Conventions, the Optional Protocol might thus come into
operation,

T7. Whether or not this should prove to be the case, it may be of interest in the
present context to indicate the arrangements made in the Protocol, for the
settlement of disputes in respect of the existing law of the Sea Conventions. It
may be noted, first, that reference of disputes to the International Court is not
the only means of settlement envisaged; the parties may agree instead to resort to
an arbitral tribunal, or to adopt a conciliation procedure. éz/ Secondly, the

§Z/ Optional Protocol of Signature concerring the Compulsory Settlement of
Disputes, articles IIT and IV,
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~eneral obligation to refer disputes to the International Court does nd>t apply in
respect of one particular category of disputes, Ior which a separate procecdure is
provided. 22/ In the event o a dispute concernin~ the establishment of
conservation measures affecting particular stocks of fish or other living wmarine
resources 2f the hich seas, the dispute may be subaitted, at the reguest of any

of the parties, to a special commisslon of five meubers, unless the parties agree
to settlement by anotiher wmethod, as provided for in Article 33 of the Charter.

.2 uewbers of the commission are tc be named by agreement between the States in
dispute, and, failinr agreement, by the Secretary-General in consultation with

the States concerned, the President of the International Court of Justice and the
Director General of the Tood and Agriculture Organization of the United Nations,
"Trom amongst well-qualified persons being nationals of States not involved in the
dispute and specializing in legal, adminilstrative or scientific questions,
velating to fisheries, depending upon the nature of the dispute to be settled". 39/
Having regard to the fact that disputes in respect of the development o7 sea-bed
winerals may also involve questions of resource aliocation and conservation, this
exauple may be of particular relevance. EQ/

Ibid., article II.

I
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Convention on Fishing and Conservation of the Living Resources of the High
Seas, article 9, nara. 2. The remaining provisions of the article are also
2f interest:

ot
5

v

"3. Any State party to proceedings under these articles shall have
the right to nawe one of its nationals to the special commission, with
the right to participate fully in the proceedings on the sane forting
as a member of the commission, but without the right to vocte or &=
take part in the writing of the coumission's decision.

", The commission shall determiire its own procedure, assuring eacn
party to the preceedings a full opportunity to be heard and to present
its case. It shall also determine how the costs and expenses shall be
divided between the parties to the dispute, failing agreewent by the
parties on this matter.

"5. The special comnission shall verder its decision within a period of
five months frowm the time it is appointed unless it decides, in case of
necessity, to extend the time-limit for a period not exceeding three
months.

"6. The special commission shall, in reaching its decisions, adhere to

these articles, and to any special agreements between the disputing
parties regarding settlement of the dispute.

"7. Decisions of the commission shall be by majority vote."
EQ/ The circumstances in which conservation weasures in respect of living marine j
resources may be prescribed are defined in the Convention on Fishing and |

Conservation of the Living Resources of the High Seas, articles L-5.
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73, Uhilst, as previoucly indicated, there would be a range of possible means
wirich could be used for the scettlement of disputes, some of the methods or
rachinery which might be used nay be corsidered with respect to certain
situations. First, where no regulatory machinery, in the form of registration
or licensing, existed, it would seem unlikely (though, of course, possiblec) that
a perranent institution would be established specifically to deal with disputes.
In a situation where States were free to act with maximum freedom, they would
presurably prefer that the same principle should apply with respect to the means
* ¢ attlement of any disputes which might erise. Accordingly, the settlement of
.wsnutes might vroceed on an ad hoc basis, as determined by the particular States
involved within the general framework of the Charter, in particular of Chapter VI
relating to the racific settlement of disputes. However, it would be possible to
srovide for some weasure of institutionalized disnutes seitlement procedures if
States undertakinge see~bed activities were required to give notice of their
intention so that, inter alia, other States which felt their interests might be
affected udversely. could hold consultations vith the State in question., If the
ratter developed into a disoute it might be settled by ad hoc means of the
rarties' choosing or be referred to 2 special body or panel, composed along the
lines of the srecial cormission envisaged in the Convention on Fishing and
Conservation of the Living Resources of the High Seas; fcor example, establishment
of such a bcdy cculd be proviced for by a multilateral treaty or protocol.

79. “here, on the other hand, regulatory machinery existed, in the form of
registraticn or licensing arrancements, the procedure for the settlement of
disputes might be more institutionalized: indeed, the requirement that sctivities
be registered or licensed may itself be : 2rardzd as & neans of preventing disputes,
If disputes did arise, the existing machinery, deprending on its extent, could be
used in several wayvs; on the one hand, its activities would provide evidence of the
activities of, or rights allotted to, one or other party, and, on the other, it
would enable disputes tc be submitted to & suitable body established within the
organization or linked to it, as an alternative to ad hoc  proecclures. The nature
of such a body might be similar to the snecial commission previously re’erred to,
or a particular organ of the over-all machinery could be employed, Ll/ or an
entirely separate body such as & special chamber of the International Court of
Justice, 42/ Provision could also be made for a series of procedures
(consultations and negotiation between the parties, reference to a special body
or to the executive organ, with the possibility of subsequent referral to the
International Court or other juridical organ).

“0. Lastly witn regard to disputes concerning the actions of the international
rachirery itself (vhich might esrise in the case of registration or licensing
bedies, or with respect to the activities of an operational agency), what would be
invslved would be, acecovding to the elrcumstances, either a dispute about the use

:ethod used, aucnpgst otlers,

©1/ Reference cf disputes to the executive Lody is e
5 cectlerent of disputes.

by soue of the srecialized agencies, for the ne
Yo/

=,/ CStatute of the Intcrrational Court of Justice, Article 26, para. 1:

—
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"The Court ray from tire o time form cne or ore chambers, coupdsed of three

or uore judzes as the Court may deternine, for dealing with particular
categories of cases; Ior example, labour cases and cases relating to transit
and comaunicationz.”
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made of the powers allotted to the international orpanization, or a dispute
arising out of the activities of an international body (such as, in the case of
an operational agency, a claim of liability for damuge done, for example). 43/
Ouly the first case is referred to here. Consideration would have to be pgiven

to the question of whether or not States should be allowed to appeal against
decisions taken by the international body or to request that those decisions be
subject to external or further review. Appropriate arrangements might range from
an adaptation of the "notice and complaints" procedure, referred to above, to a
system of judiciel review, such as that provided by the European Court of Justice
with respect to the regulatory functions of the European Community. Without
knowing the extent of the powers entrusted to the international tody, it is
impossible to say what system would be most desirable; however, since disputes
are perhaps more likely to occur in the allocation of resources than in their
regulation, a flexitle orocedure might be devised so as to enable a State, if it
wishes to do so, to contest the actions of the international authority, with the
accent laid on various methods of conciliation and negotiation between any States
immediately involved, rather than on judicial settlement.

43/ If the dispute concerned the direct activities of en international body (for
example, over the performance of a contract, or if international
responsibility were alleged for damage done), arrangements would have to
be made for an appropriate method of settlement, such as arbitration. In
such circumstances, however, the international body would be involved solely
as & party to the dispute and would not itself normally be called upon to
perform settlement of disputes functions.
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II1. F[FOSSIRL. FORMEG QF INTDRNATIONAL MACHINSRY AND ORGANIZATIONAL
QUESTICONS

A Possible forme of international wmachinery

81l. The functions cousidered in section II of ithe preseut study uight be
carried out by various forms of international wachinery, which are exawined
below. While the following survey deals with possible rorms of internationnl
pachivery which migiat te used to perforu functions which are not being carried
out at the present tire, il way Le recallaed that several bodies now conduct
activities which relate to particular aspects of uarine resource developuent.
Account would accordingly have o Le taken of this fact in ihe event that it
was decided to estabvlish international wvachiitiery to prowote the exploration
and exploitation of tue mineral resources of the sen~bed.

82. In the case of registration, a suitable form of internatioual machinery
might cousist of a secrctariat unit or centre which could record and
dissewinate the information supplied to it. Such a body wizht subuit an
annual report on ite activities to an existing bedy (for coxample, the General
Assembly), but would .ot in prineiple require the establishment of any special
supervisory orvans. If, however, it was declded to invest the registration
bedy with weore extensive povers, wore elaborate wachinery would be required,
which could exercise realatory functious nnd vossibly pertforu Tunctions in
connexion with the settlement of disputes. 1. this cnse the uachinrery wmisht
need to include a counittee and/or an executive council composed of the
representatives of Siates, as well 2g a perwanent secretariat. In thic event
consideraticn would bave to be given to the gquestion whether this special
machinery should ve established oo its own or whether it would be possible to
wake use of existing iustitutions. A United Nations subsidiary organ might
provide a guitable franework for the perforwmance of the tasks in guestion,
and ror the functiouing of lbodies couposed of State representatives.

85. If international wachinery were to be set up with authority to grant
licences in respect of sea-bed activities, it would appear to be necessary

to create scue form of international bLureau, institution or organization.
Such a body might consist of an executive council and/or a comuittee or
assembly which met periodically, and a secretariat, for example. While the
exact structure of the wachinery would vary according to the powers conferred
by the constitutive instrument, suitable forms of machinery would range from
a body such as a Unlled latious subsidiary organ (o an organization similar
to a specialized ageucy, pessessity international legal personality in its
own right.

84k, If wachinery were to be established with exclusive rights to conduct
exploration and exploitation of the ocean flecor, it would be wost likely to
take the form of a separate internatioral crganization. Such an organization,
in order to carry out effectively its functions of direct exploitation, would
have to be endowed with extensive powers and possess international legal
personality. For example, it would have to be given the power and facilities
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to exploit sea~-bed resources and to hold property and the locus standi to enable
it to make claims with respect to damage or loss. The organization would need
an appropriate structure, consisting of several organs, composed of government
representatives, and 1ts own secretariat.

85. As noted in paragraphs 75 to 80 of the previous part of the study,
machinery for the settlement of disputes might take g variety of forms. Use
might be made of existing machinery, for example, or special procedures or
organs might be created to deal specifically with disputes arising out of
sea~bed activities. Such procedures or organs might or might not form part of
other machinery, such as a registration or licensing body. It is suggested
that, in view of the special features involved, the gquestion of the form of
possible machinery for the settlement of disputes should be distinguished from
that of the forms of machinery which might be suitable to perform more general
functions relating to sea-bed activities.

86. Summarizing the preceding discussion, it might be said that, subject to
the qualification just mentioned with respect to possible machinery for the
settlement of disputes, the main possibllities with respect to the various
forms of international machinery would appear to be the following: (i) a
secretarilat centre or unit, which might be established within an existing
organization; (ii) a United Nations subsidiary organ; and (iii) an
intergovernmental body having an independent legel status. The choice between
these forms would of course depend on the functions to be performed and the
extent of the powers vested in the machinery.

87. A distinction which may be noted with respect to these various forms of
machinery is that whereas a secretariat unit or subsidiary organ could be set

up under existing Unlted Nations procedures, the establishment of an
intergovernmental body with international legal personality would require the
adoption of a treaty between States. The legal status and powers of machinery
forming part of the United Nations would accordingly be derived from the Charter,
unless possibly a treaty were to be adopted establishing additional rights and
obligations, as between the States parties, with regard to that machinery. Under
the Charter the co-operation of States in the activities concerned - for example,
the registration of information about sea~bed activities with a subsidiary

organ set up by the General Assembly - would depend on the response of
individual States to the resolution of the General Assembly requesting them to
provide such co-operation. If, on the other hand, a treaty were concluded,

the co-operation of the States parties in the performance by international
machinery of particular functions might be made a matter of specific legal
rights and obligetions. This would apply most obviously in the case of an
autonomous intergovernmental body set up to perform functions rela?lng to

sea-bed activities, where the conclusion of a treaty would be requlrgd both to
establish the organization and to create the obligations of States with respect
to 1t. The distinction between new, independent, machinery established by
treaty and machinery established by means of existing United Nations Qrocedures,
while it exists, is not, however, an absolute or overriding one. As 18 shown

in the following part of this section, the subsidlary organs get up by the
Genersl Assembly vary considerably in etructure and, in some instances at

least, enjoy a considerable measure of autonomy from the parent organ und§r a
constituent resolution which may be regarded more or less as g comprehgn51ve
statute. Furthermore, in at least one instance, & United Nations subsidiary

~119-



organ has been given functions under a treaty imposing obligations on the
States parties to it, though not on United Nations Member States as a whole,
In the case of seg-bed exploration and exploitation, it would thus be possible
to provide, by means of a specially concluded agreement under United Nations
auspices, for the acceptance by the States parties of various related
obligations and rights, and for the performance by United Nations machinery of
the functions envisaged in that agreement. Such an arrangement would, of
course, require the acceptance, according to United Nations procedures, of the
request made by the States parties to the agreement.

B. Organizational guestions

88. If it was decided to establish new machinery in the form of an organization,
such as & United Nations subsidisry organ or a separate international agency,
various problems would need to be considered in relation to the structure and
internal functioning of the new body. Some of the issues which would be

raised are examined below, under the following headings: (1) Procedures for the
establishment of new wachinery; (2) Membership; (3) Voting arrangements,

(L) Financial arrangements; and (5) Secretariat. Under the first heading,
relating to procedures for the establichment of new machinery, reference is
made, inter alia, to the possible establishment of a centre or unit within the
United Nations Secretariat in connexion with performance of the functions listed
in section II of the study. Selected examples are given below of the practice
followed by the United Nations with respect to the issues concerned in the case
of bodies previously established, and of the relevant practice of the
specialized agencies.

1. Procedures for the establishment of new machinery

89, 1In the event that it was decided to entrust additional functions relating
to the exploration and exploitation of sea-bed resources to the United Nations
Secretariat, the necessary action to estgblish a special centre or unit could
be taken by the Secretary-General, in his capacity as chief administrative
officer of the Organization, such action might be taken following the adoption
of a resolution by the General Assembly, for example, or in response to a
request made by some other body.

90. 4 United Nations subsidiary organ to perform functions relating to the
development of sea-bed resources, on the other hand, could be established by a
resolution of the General Assembly under Article 22 of the Charter. A large
number of subsidiary organs, varying greatly as to their structure, composition
and duration, have been established on previous occasions by the General
Assembly to perform a variety of tasks. E&/ An element common to these bodies
is the fact that the parent organ, to which they normally report, may change
their structure and the conditions under which they operate. Despite the

LY/ A comprehensive survey of the practice followed is to be found in the

- section dealing with Article 22 contained in Repertory of Practice of
United Nations Organs, vol, V, Supplement No. 1, vol. I, and
Supplement No. 2, vol. IT.
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existence of this power, a number of General Assembly subsidi

the United Nations Conference on Trade and Developmeit (UNCSiggyagggigz’Uigi:das
Nations Industrial Development Organization (UNIDO), have been granted a
considerable measure of operational independence and have been established under
detailed resolutions resembling the statutes of autonomous organizations.

Tt has been the practice when creating United Nationsg subsidiary organs to
include in the constitutive resolution provisions relating to the functions
structure, membership, voting and financial arrangements with respect of thé

new body. The structure of many of these subsidiary organs includes the
existence of (i) an executive head, (ii) an intergovernmental body which
provides over-all guidance, and (iii) a secretariat whose officials work solely
for the relevant subsidiary organ. In the event that it was decided to set

up a separate intergovernmental organization it would be necessary to conclude

g treaty, binding on the States parties thereto. - Az previously indicated, a
treaty could also be used to define the functions of a United Nations subsidiary

crgati.

91. Information about the method under which various forms of existing (or
previously existing) bodies were established is given below, under the
following headings: (a) machinery established within the Secretariat;

(p) United Nations subsidiary organs established by General Assewbly
resolution; (c) United Nations subsidiary organs performing functions under
treaties; and (d) international organizations established by treaty.

(a) Machinery established within the Secretariat

92, The form of Secretariat arrangements which might be made would vary
according to the extent of the functions to be performed; it would be possible,
fcr example, to establish a division or centre for the purpose, or to make use
of or to enlarge the existing Secretariat units dealing with sea-bed afTairs,
As regards previous practice, it may be noted that the receipt and
dissemination of information by the Secretary-General about outer space
activities, under article XI of the Treaty of Principles Governing the
Activities of States in the Exploration and Use of Outer Space, 45/ is
performed by the Outer Space Affairs Division established within the
Department of Political and Security Council Affairs., A brief description of
several centres which have been established within the Secretariat for

various purposes is given below,

93. The Centre for Development Planning, Projections and Policies, wtich vas
established by the Secretary-Ceneral in October 1965, incorporates the former
Economic Projections and Programming Centre which had been set up in rgsponse
to General Assembly resolution 1708 (XVI). The (entre prepares economic Surveys
and studies relating to economic planning and projections, and prov?deg
development planning advisory services. The Centre for Housing, Bu%ldlng and
Planning was established by the Secretary~General in June 1965 within the
Department of Economic and Social Affairs, following the endorsement by the
Economic and Social Council (resolution 1024 (XXXVII), part C) ?f .
recommendations made in 1964 by the Committee on Housing, Buildlnog and Planning.

ettt

45/ General Assembly resolution 2222 (XXI), annex.
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In addition to providing the secretariat for this Committee, the Centre prepares
studies and reports and provides advice to Governments on questions within the
ares of its responsibility. It also organizes pilot projects in the field of
housing, building and planning, including bilateral assistance, under General
Assembly resolution 1508 (XV).

9li, The Centre for Industrial Development, which has been superseded by the
establishment of UNIDO, was created within the Department of Economic and Social
Affairs in July 1961, upon the recommendation of the Committee for Industrial
Development, a standing committee of the Economic and Social Council. (The
Committee, pursuant to Qeneral Assembly resolution 2152 (XXI) has now been
abolished, following the establishment of UNIDO and of its principal organ, the
Industrial Development Board.) The Centre was headed by the Commissioner for
Industrial Development, following his appointment in June 1962 by the
Secretary~Ceneral. The Centre served as the secretarist for the Committee for
Industrial Pevelopment. In addition, the Centre's activities included the
making available to Governments, on request, of information on technical
aspects of industrialization programmes, on the mobilizatiocn of national
resources for industrislization and on the furthersnce of arrangements,
bilateral and multilateral, for the development of industry. Those functions
and others are now being carried out by UNIDO,

(b) United Nations subsidiary organs established
by General Assembly resolution

95. UNCTAD. By resolution 1995 (XIX) of 30 December 1964, the General Assembly
created the United Nations Conference on Trade and Development (UNCTAD). In

this instance, the initiative for the establishment came from the General
Assembly itself, without reference to a subsidiary body. The resolution provided
that the members of UNCTAD would be those States which are Mewbers of the United
Nations or members of the specialized agencies or of IABA. It also established
as the principal organ of the Conference the Trade and Development Board, which
carries out the function of the Conference when the latter 1s not in session, Eé/

96. UNICEF. Upon the recommendation of the Economic and Social Council,

adopted at its third session (resolution 10 (III) of 30 September 1946), the
General Assembly established UNICEF by resolution 57 (I) of 11 December 1946,
subject to subsequent review as to its future continuation. Upon review during
its eighth session the Assembly reaffirmed the provisions of the estgblishment of
UNICEF, with the exception of any reference to time-limits (resolution

802 (VIII)). In accordance with paragraph 3 (b) of resolution 57 (I), the
Executive Director is appointed by the Secretary=-General after consultation with
the Executive Boaxd.

97. UNEWA. The General Assembly established the United Nations Relief and

Works Agency for Palestine Refugees in the Near East (UNRWA) under resolution

302 (IV) of 8 December 1949, as a temporary agency. The mandate of the Agency

has been renewed for varying periods by the General Assembly, most recently,

in accordance with resolution 2452 B (XXIII) of 19 December 19¢8, until

30 June 1972, It should be noted that,in this instance, the decision to establish
the organ was based on a report of the Secretary-General (A/1060 and Add.1l)

L

46/ The mewbership of the Board is discussed in paragraph 106 below.
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and on a report of a bedy (the United Nations Econowic Survey Mission tor

the Middle East), the latter being itself a creation of a subsidiary organ of tae
General Assewmbly (the United Nations Conciliation Ccumission for Palestine).

The executive head of UNRWA (since 192, the Ccmmissioner-General), ir uccordunce
with the estal'lishing resolution, is appointed by ihe Secretary-General, in
consultation with the Advisory Ccmmission of UNRWA.

(c) United Nations subsidiary organs perfornin:
functions under treaties

U8, A number of United Netions subsidiary organs perforw functions which are
defined in internutional agreements, particular examples being the bodies
concerned with narcotic drugs and the Cffice of the United Nations High
Commissioner for Refugees (UNHCR). In the case of the Office of UNHCR, the
Jffice was created by ihe General Assembly nnd :-iven functions under a separate
convention. In the case of Lhe various c¢dies concerned with narcotic drugs,
soue cf these were established under itreaties concluded before the establishment
of the United Natious and subsequently brought within the frawework of the
United Nations. under the 190L Single Convention on Narcotic Drugs, however,
Zuwoctions were given 1o United Nations bodies. Further details of the organs
coucerned ars given helow.

9. HNarcotic darugs bodies. Prior to the 1901l Single Convention on Narcotiec
Drugs, the wain reguletory wachinery consisted of the Permanent Central Opium
Board (PCOB) and the Drug Snpervisory Bedy, vhich had been established by
treaties conciuded in 1925 and 1931 under the auspices of the League of

Notions. Under o Protocol of 19ho, approved by General Assembly resoluticn

54 (I), these bodiss were brought within the framework of the United Nations,
and vere censidered s "organs of the United Nations" for the purposes of

various General Assenbly resolutions. Accordingly, thelr expenses were included
in the budget of the Uinited Nations and their staff appointed by the
Secretary=Ganeral.

1C0. Under the 1901 Single Convention ou Narcotic Drugs the States Parties
agreed to entrust various control functions to the Commission on Narcotic
Drugs (=2 functional commission of the Economic and Social Council, which

had been previously established) and to the International Narcotics Control
Board. It was stated in Article ¢ of the Convention that the expenses of the
Commission and Board would uwe borne by the United Nations, in such manner as
the General Assembly wight decide. Article Uk of the Convention »rovided that,
upon the entry into forece of the Convention, its provisions would, as between
the States parties, terwminate and replace the provisions of the earlier
treaties relating to narcotic drugs. Following the entry into force of the
Convention, the Internaticnal Narcotics Control Becard tcok over the functions
of the PCCB and Drug Supervisory Body.

101. UNHCR. The Office of the United Naticns High Commissioner for Refugees
was established by General Assembly resolution 319 (IV) of 3 December 1949.
That resolution, inter zlia, requested the Economic and Social Council to
prepare a draft resoluticn, which would include provisions for the functions of
the Office of UNHCR, for subuission to the fifth session of the Assembly. The
draft resolution prepared by the Council was subsequently adopted by the
Assembly as an annex to resolution L4295 (V) of 14 December 195C (referred to as



the Statute of the Cifice of the U.ited Nations Highh Conmissioner for Refugees),
and the Cffice cave into bteing on 1 Jsnuary 19051. At the same session the
General Avsenbly teok action to elaborate a udraft Convention relatiag to the
S.atus ol Refugees in respect of which UNHCR would have certuin reos:~neibilivies
and fuueticns., he Asseumbly, in an annex to resolution 429 (V) of

1k Deceuber 1930, set out a draft d:finition of the term "refugee" which vas
siumilar to that contaired in che Stature oI re Office of UNHCR and vhich, with
certai.. revisiocns, was incorporated into the Convention relating to the Status
of Refugees. The operative raragraphs orf rosolution 429 (V) read as follous:

O

T

"The General Assewbly,

"l. Decides to convene in Geneva a coanference of plenipotentiaries
to ccuplete the draiting of and to sign both the Conventicn relating to
the Status of Refugees and the Protncol relating to the Status of
Stateless Persons;

"2. Recommerds to Governments participating in the conference to
take into ccnsideration the draft Conventions submitted by the Techomic
and Sceial Council and, in particular, the text of the definition of the
tern 'refugees! as set forth in the annex hereto;

"3, Requests the Secretary-General to take the steps necessary for
the convening of such a conference at the earliest possible opportunity

"L, Iustructs the Secretary-General to invite the Gove_nments of
all States, both llembers and non-members of the United Nations, to
attend thke said conference of plenipotentiaries,;

"5, (Calls upon the Uunited Nations High Commissioner for Refugees,
in accordance with che provisions of the Statute of his Office to
participate in the work of the Conference."

The Convention, which was adopted at the Conference of Plenipotentiaries and
came into force on 21 A»ril 1954, establishes in effect a legal régime for
refugees within the territories of the States parties to the instrument. The
Office of UNHCR is responsible for supervising the application of the provisions
of the Conventicn, in accordance with Article 35 thereof.

(d) International organizations established by treaty

102. There are wany examples of the establishment by multilateral treaty of
international organizations enjoying independent legal personality: the United
Notions itself, the specialized agencies and TAZA. Were this procedure to be
adopted, the constitutive instrument, i.e., the treaty defining the powers and
structure of the crganizetion, would be binding on the States parties. If the
Committee decided tkat an internaticnal organization to perform functions
relating to sea~bed activities should be established by treaty, it might submit
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varicus reccrmendations to tiat effect to the General Assembly. The
recoemmendatior might taie tie form of requesting the General Assembly to
autiorize the Comwittee (or a sub=ccumittee of the present Cowmittee), or a
specially ccnstituted prepocratory ccumittee, to elatorate a draft instrument
(convention, stacule, constitution, ete.) for submission 1o 2 subsequent session
of the Gereral Arsazuicly, vith a view to transmitting the draft instrument to a
diplcmatic corference of plenipotentiaries, to be convened under the auspices

o the Uuited Nations. Tie Geueral Acsembly itself could decide by resolution
to convene such a conference, whicn would be requested to consider the adoption
of a sultable instrument, and to open it for siznature.

105. The question of the relaticnship between the organization and the United
Nations weculd also need to be considered. The organization might be
established by treaty as a specialized agency, vwithin the meaning of Articles
57 and 63 of the Charter, or as an organization enjoying a different type of
relationshin with the Uunited Naticns, such as tunat between the United Nations
and TATA. 4 reference ©o the nature of the relationship vetween tue new
organizaticn and the United Nations might therefore be included in the draft
treaty (ond possibly in the Coumittee's recoumendation also).

2. HMewbership
104, The subject of wewbership will be examined under two wain headings:

(a) meubership in the governing bodies of United Nrtions subsidiary organs and
(b) certain aspects relating to wmeumbership in specialized agencies. EZ/

(a) Ilewbership in the governinz bcdies of United Nations
subsidiary orzans

105. UNCTAD. General Assembly resolution 1995 (XIX) of 30 December 19CL provides
that the wmembers of UNCTAD shall be those States which are Members of the Uoited
Naotions or members of the specialized agencies or IAFA. The fact that all

States members of UNCTAD are convened periodically at the Coi.ference, as well

as the establishwent of a principal organ of the Conference, the Trade and
Developuent Beard, differertiates UNCTAD from certain other subisidiary bcdies,
where precvision is made for the participation by States in one intergovernumental
bedy only, as will -e seen below.

106. As regards membership in the Trade and Development Beard, the resolution
provides as follows:

"L, A permanent organ of the Conference, the Trade and Development
Board (hereinafter referred to as the Board), shall be established as
part of the United Nations machinery in the economic field.

"5, The Becard shall consist of fifty-five members elected by the
Conference frow among its membership. In electing the members of the
Board, the Conference shall have full regard for both equitable

L7/ That is, associate membership, status of observers, and membership in
governing bcdiee, It was not considered necessary to examine the
membership provisicns, as such, of the svecialized agencies.
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geographical distribution and the desirability of continuing representation
for the principal trading States, and shall accordingly otserve the
follovwing distribution of seats:

"(a) Tuenty-two frowm the Siates listed in part A of the annex to
the present resolution:

"(b) Eighteen from the States listed in part B of the annex.
"(e) Nine frou the Scates listed in vart C of the annex:

"(d) sSix from the States listed in part D of the annex.
"o. The lists of States contained in the annex shall be reviewed
periodically by the Conference in the light of changes in wmembership
of the Conference and other factors.

"7. The members of the Board snall be elected at each regular
session of the Conference. They shall hold office until the election
of thelir successors.,

"8. Retiring members shall be eligible for re-election.

"9. Dach member of the Board shall have one representative with
such alternatives and advisers as may ve required.

"10. The Board shall invite any meuber of the Conference to
participate, without vote, in its deliberations on any matter of particular
concern to that wember.”

The annex referred to in paragraph 5 consists of a series of groupings of States
from which the wmembers of the Board are to be zlected. It wmay be noted that
whereas other subsidiary bodies of the United Nations provide for the election
by the General Assembly or by the Economic and Social Council to the relevant
governing and principal organ, the UNCTAD resolution provides that this should
be accomplished by voting within the subsidiary body itselif.

107. UNDP. General Assembly resolution 2029 (XX) of 22 November 1965, which
by combining the Sxpanded Programme of Technical Assistance and the Special
Fund, established the United Nations Developuent Programme (UNDP), provides that:

"The General Assembly,

"L. Resolves that a single intergovernmental committee of
thirty-seven members, to be known as the Governing Council of the United
Nations Development Prograinme, shall be established to perform the functions
previcusly exercised by the Governing Council of the Special Fund and the
Technical Assistance Coummittee, including the consideration and approval
of projects and programmes and the allocation of funds; in addition, it
shall provide general policy guidance and direction for the United Nations
Development Programme as a whole, as well as for the United Notions regular
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108.

progranmes of technical assistance, it shall meet twice a year and shall
subait reports and recommendations thereon to the Economic and Social
Council for consideration by the Council at its suumer session decisionsg
of the Governing Council shall be made by a majority of the members
present and voting,

"5. Requests the Zccnouwic and Social Council to elect the members
of the Governing Council frowm among States iembers of the United I tions
or uwembers of the specialized agencies or of the International Atoumic
daergy Agency, providing for equitable and valanced representation of e
economically more developed countries, on the one hand, having due regarc
to their contribution to the United Nations Development Programme, and of
the developing countries, on the other hand, taking into account the need
for suitable regional representation among the latter members and in
accordance with the provisions of the annex to the present resolution, the
first election to take place at the first weeting of the Zconomic and
Social Council after the adoption of this resolution.”

The annex referred to in the resolution provides as follous:

"l. Nineteen seats on the Governing Council of the United Nations
Development Programue shall be filled by developing countries and seventeen
seats by economically wore developed countries, subject to the following
conditions:

"(a) The nineteen seats allocated to Jeveloping countries of Africa,
Asia and Latin Awerica and to Yugoslavia shall be filled in the following
manner: seven seats for African countries, six seats for Asian couwntries
and six seats for Lotin Auerican countries, it being understood that
agreement has been reached among the developing countries to accommcdate
Yugoslavia;

"(b) OFf the seventeen seats z2llocated to the economically wmore
developed countries, fourteen shall be filled by Western Europeaa and
other countries and three by Eastern European countries,

"(c) Elections to these thirty-six seats shall be for a term of
three years provided, however, that of the members elected at the first
election the terms of twelve members shall expire at the end of the year
and the terms of “welve other meuwbers at the end of two years.

"2. The thirty-seventh seat shall rotate among the groups of countries
mentioned in paragraph 1 above in accordance with the following nine-year
cycle:

First and second years: Western European and other countries;
Third, fourth and fifth years: Rastern furopean couniries;
Sixth year: African countries;

Seventh year: Asian countries;

Bighth year: Latin Axerican countries;

Ninth year: Western duropean and other countries.

1M 1

3. Retiring wembers shall be eligible for re-election.’
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100 UNICCF. DMewbership in che Ixecutive Board, the intergovernmental body of
UNICEF, is orovided for in the establishing resolution 57 (I), of

11 December 1O4o- subsequently, on the reccmmendations of the General Asseubly,
adjusiments and reorganizatious vere made by Iconocuic and Social Council
resolutions, wost recently under Council resolution 610 B (XXI). The txecutive
Board consists of thirty States, lMembers of the United Na*ions and memcers of
the srecialized asencles, designated by Lhe dconomic and Social Council. The
Txecutive Board revorts o the Council and carries out its duties "in accordance
with such principles as moy ve laid down by the Economic and Social Council and
its Social Commission”. It chould thus be noted that although UNICEF is a
subsidiary organ of the General Assenmbly, its Lxecutive Board has been
constituted by the Zconomiec and Social Council to which it reports, and that
prograwues are adopted in accordance with the principles established by the
Council and its Social Coumiscion. An arrangerent which has similar features
nas been made with respect to UNHCR.

110. UNHCR. Acs in the case of UNICEF, the office of UNHCR, although an organ
of the General Acsembly, enjoys a close relationship to the Economic and Socizl
Council: the High Commissioner reports annually to the General Acsembly through
the Council and the intergovernuental body, the Ixecutive Committee of the

Hizh Coumissioner's Prograume, is elected by the Council. The Executive
Comwaittee now corsists of thirty mewbers (Economic and Social Council resolution
905 B (XXXVI)). The reports of the Zxecutive Committee are attached to the
annual reports of the High Ccnmissioner and cubmitted through the Council

to the Assembly.

111. UNILZC. The provision for wembership in UNIDO follows some featurcs of the
arirangenents made with respect to UNCTAD and its Trade and Developument Board,
hovever, whereas wmembership in the latter is voted by UNCTAD at its periodic
sessions, the arrangements for newmvership in the Industrial Development Beard,
laid down in General Assewbly resolution 2152 (XXI) of 17 November 1960, are as
follous:

"3, The Iadustrial Development Bcard (hereinafter referred to as the Board),
establichked as the priacipal organ of the Organization, shall consist of
forty-five wembers, elected by the General Assembly from among States
llembers of the United Nations and members of the specialized agencles and of
the International Atomic Luergy Agency for a term of three years, provided,
hovever, that of the members elected at the first election the terms of
fifteen members shall expire at the end of one year and the terms of
fifteen other members at the end of two years.

"L, In electing the members of the Board, the General Assembly shall have

due regard to the principle of equitable geographical representation and
shall accordingly observe the following distribution of seats:
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"(a) Eighteen from the States listed in part A of the annex to the
rresent resolution; L8/

"(b) Fifteer from the States listed in part B of the annex:
"(c) Seven from the States listed in part C of the annex:
"(a) Five from the States listed in part 2 ~f the annex.

“The lists of States contaired in the annex shall be reviewed by the
Board in the light »f changes in the membership of the United lTations or
of the specialized agencies or of the International Atomic Energy Agency.

"5, Retiring members shall be eligible for immediate re-election.

"6. Each menmber of the Board shall have o-ne representative with such
alternates and advisers as may be required."

The annex to resolution 2152 (XXI) is as follows:

"A. List of States indicated in section II, paragrach 4 (a): Afghanistan,
Algeria, Botswana, Burma, Burundi, Cambodia, Cameroon, Central African
Republic, Ceylon, Chad, China, Congo (Brazzaville), Congo (Democratic
Republic of), Dahomey, Ethiopia, Gabon, Gambia, Ghana, Guinea, India,
Indonesia, Iran, Iraqg, Israel, Ivory Coast, Jordan, Kenya, Kuwait, Laos,
Lebanon, Lesotho, Liberia, Libya, Madagascar, Malawi, Malaysia, Maldive
Islands, Mali, Mauritania, Mongolia, Morocco, Nepal, Niger, Nigeria,
Pakistan, Philippines, Republic of Korea, Republic of Viet-Nam, Rwanda,
Saudi Arabia, Senegal, Sierra Leone, Singapore, Somalia, South Africa,
Sudan, Syria, Thailand, Togo, Tunisia, Uganda, Umited Arab Republic,
United Republic of Tanzania, Upper Volta, Western Samoa, Yemen, Yugoslavia,
Zambia.,

"B. List of Stetes indicated in section IT, paragraph 4 (b): Australia,
Austria, Belgium, Canada, Cyprus, Denmark, Federal Republic of Germany,
Finland, France, Greece, Holy See, Iceland, Ireland, Itely, Japan,
Liechtensteln, Luxembourg, Malta, Monaco, Netherlands, New Zealand,
Norway, Portugal, San Marino, Spain, Sweaen, Switzerland, Turkey, United
Kingdom of Great Britain and Northern Ireland, United States of America.

"0. List of States indicated in section II, paragraph 4 (c): Argentina,
Bclivia, Brazil, Chile, Colcombia, Costa Eice, Cuba, Dominican Republice,
Ecuador, El Salvador, Guatemala, Guyara, Haiti, Honduras, Jamaica, Mexico,
Nicaragua, Panama, Paraguay, Peru, Trinidad and Tobago, Uruguay,
Venezuela.

"D. List of States indicated in section II, paragraph 4 (d): Albania,
Bulgaria, Byelorussian Soviet Soclalist Republic, Czechoslovakia, Hungary,
Poland, Romania, Ukrainian Soviet Socialist Republic, Union of Soviet

" Socialist Republics."

-129-



112. The UNIDV orecedent may be ot interest since it emb-dies the arrangrements
tor the establishment of the most recent subsidiary organ ot the General
Assemb.y. It may be recalled that the arrangements which existed prior to the
estublishment ~f UNIDC, in this area of activities, were a department within the
Secretariat (the Centre for Industrial Development: and a standing Committee of
the Econcmic and Social Council (the Committee for Industrial Development).

(b) Certain aspects relating to membership in specialized agencies

113. Associate membership. Associate membership is provided for in certain of
the constitutive instruments of the speciulized agencies; the World Health
Jorganization, the Food and Agriculture Organization of the United Nations, the
Inter~Governmental Maritime Consultative Organization and the International
Telecommunication Union. 49, Such membership is generally spen to a territory
or group of territories which are not responsible for the conduct of their
international relations: applications for asscociate membership are normally made
by the member of the organization which 1s responsible for < nduct of the
international relations of the territory in question.

114. The arrangements for the participation of associate members in the
vroceedings of the Worid Health Organization are rather extensive 59/ and
for that reason are given here in Jdetail. 1In WHO associate members have the
following rights and duties:

(a) the right to participate, without v te, in the plenary organ of the
Crganization and in its main conmittees;

(b) the right to participate, with vote, and hold office, in certain other
committees or sub-committees of the Organization:

(c) the right to submit proposals to the Executive Board of the
Crganization (however, an associate member is not eligible for membership in
the Executive Board);

(d) +the right to propose items for inclusicn in the provisional agenda
of the Assembly:

(e) the right to receive all the relevant documentation;

(f) associate members are obliged to contribute to the budget of the
Organization, but on a basis which reflects their special status.

115. Status of observers. It has not been the practice to include in the
constitutive instruments of specialized agencies references to the possible
status of non-member States as observers. However, provision for observer
status has normally been contained in the rules of procedure of the plenary
organs of such agencies. It is customary for observers from non-member States
to exercise the following rights:

4/ Articles 3, 3, 9 and 3 respectively, of the pertinent constitutive
instruments.

:2/ Resolution adopted by the World Health Assembly, first session, 21 July 19h8.
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(a) the right to attend the general conterence;
(b) the right to attend coumittees:
(c) the right to attend regional meetings (e.g., in the case ot FAQ):

(d) the right to participate in the general conference »r committee or
regional meeting. This usually involves permission t> speak on invitation out
it does not include the right to vote;

(e) the right to submit written statements;

(f) the right to be notified in advance of the date of the conferences
and to be provided with all the necessary documents.

116. Membership of executive bodies. Kach of the specialized agencies has two
main deliberative organs, one of which is compused of representatives of all
States members und the other having a much more limited composition. With

respect to the criteria determining membership of the limited organ, in some

cases a proportion of the membership is reserved for certain States specified

by name, or for States that have a mainr interest in the subject-matter with which
the organization is concerned. In other cases no criteria are stated, apart from
that of equitable geographical jurisdiction, as in article 24 of the WHO
Constitution.

117. The Governing Rody of the International Labour Organisation (ILC) is an
example of an executive body in which several interests are represented and
provision is made for the representation of States in a particular category.
Article T of the ILO Constitution provides:

"1. The Governing Body shall consist of forty persons:
twenty representing Governments;

ten representing the employers; and

ten representing the workers.

"2. Of the persons representing Governments ten are appointed by
members of chief industrial importance."

The Governing Body is required to determine which of' the menmbers of the
Organisation are "Members of chief industrial importance® and must ensure that
questions relating to the selection are considered by an impartial committee
before being decided by the Governing Body. Appeals against decisions of the
Governing Body are receivable by the Conference of the Organisation. il/

118. Similar provisions are contained in the constitutive instrument of a number
of other specialized agencies. One may note the provision in the Convention of
the Inter-Governmental Maritime Consultative Organization (IMCO):

Article 17: "The Council shall consist of sixteen members and shall
be composed as follows:

"(a) &ix shall be Governmerts of the nations with the largest
interest in providing international shipping services;

51/ Article 7 (%), ILO Constitution.
_15]__.



"t) Six shall be Governments of other nations with the largest
interest in international seaborne trade:

“(c) Tw. shall be elected by the Assembly from amonyg the Governments
of nations having a substantial interest in providing international shipping
services: and

"{(d) Two shall be elected by the Assembly from among the Governments
of nations having a substantial interest in international seaborne trade...."
119. Similar language is used to describe the composition of the INMCO Maritime
Safety Committee:

Article 28: "The Maritime Safety Committee shall consist of fourteen
members elected by the Assembly from the members, Governments of those
nations having an important interest in maritime safety, of which not less
than eight shall be the largest ship-owning nations, and the remainder
shall be elected so as to ensure adequate representation of members.
Governments of other nations with an important interest in maritime safety,
such as nations interested in the supply of large numbers of crews or in
the carriage of large numbers of berthed and unberthed passengers, and of
major geographical areas."

120. Other examples may be noted. The Articles of Agreement of the International
Bank for Reconstruction and Development (IBRD), section 4 (1) concerning the
appointment of Executive Directors, provide that:

"There shall be twelve ixecutive Directors, who need not be Governors and
of whon::

"(1) Five shall be appointed, one by each of the five members having
the largest number of shares:

"(ii) Ceven shall be elected according to Schedule B by all the
Governors other than those appointed by the five members
referred to in (i) above.”

121. Article 50 (b) of the Cinvertion of the .nternutional Civil Avias‘en
Jrganization ICAN) ctirulates that:

"Tn electing the members of the Council, the Assembly shall give
adequate representation to (1) the States of chief importance in air
transport; (2) the States not otherwise included which make the largest
contribution to the provision of facilities for international civil air
navigation; and (3) the States not otherwise included whose designation
will ensure that all the major geographic areas of the world are
represented on the Council...."

122. When dealing with the question of the composition of the executive bedy it
is also customary to include a provision to the effect that a member of the
Organization which is not represented on a limited organ may nevertheless
participate in the activities of that organ if the State's own interest are
especially concerned. Article 53 of the ICAC Convention provides, for instance:
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"Any contracting State may participate, without a vote, in the
consideration by the Council and by its committee and ¢ mmissions of any
question which especially affects its interests. N> member of the
Council shall vote in the c¢onsideration by the Council of a dispute to
which it is a party."”

125. In conclusion, the relevant provisions of the constituent instruments of the
specialized agencies may be summarized as follows: the specialized agencies are
composed of two main deliberstive organs, cne being composed of representatives
ot all members and the other being more limited in size. Jith respect to the
limited organ various criteria have been adopted for the purpose of determining
membership:

(i) The names of certain States, or merely their number mey be specified,
with reference being made to the necessity for equitable geogranhical
distribution;

(ii) States with a major interest in the subject-matter dealt with bty the
Organization may be specially represented;

(iii) If part of the limited organ iz composed of States with a major
interest in the guestions dealt with by the Crganization, the rest
of the limited organ will usually be composed of States chosen to
represent the interests of the other States and to ensure as far as
possible that the various areas of the world are represented.

124, It is desirable that any criterion (or criteria) for determining membership
of a limited organ should be formulated in as clear and precise a manner as
possible, and that detailed provision should be made concerning the beody to
apply the criterion, together with machinery for appeal from a decision of that
body. It may be recalled that an Advisory Cpinion was requested from the
International Court of Justice Lo determine the meaning of the term "largest
ship-owning nations" from amongst whom part of the membership of the Maritime
Safety Committee of IMCO is to be selected. 52/

125, It is usual to stipulate, either in the constitutive instrument or in the
rules of procedure, that a member not represented on a limited organ may
nevertheless participate in its proceedings if the State's own interests are
involved.

3. Voting arrangements

(a) Voting in United Nations subsidiary organs

126. In many instances subsidiary organs have simply followed the rules of
procedure of the parent body, including those relating to voting. Some of the
more important subsidiary organs, such as UNDP, UNCTAD and UNIDC, have, however,
adopted their own rules of procedure relating to voting, which are sunmarized
below.

52/ I.C.J. Reports 1960, p. 150.




127. UNDP. The rules of procedure orf the UNDF Governing Council specify that each
member of the Council shall have one vote; decisions are made by & majority of the
members present and voting: abstaining members are not considered as voting. It
is further specified that "Léjhy member dissenting from a decision of the
Governing Council may reguire that his views be recorded in the records »f the
meeting' (rule 25). Because >f the fact that the Governing Council is a
consonlidation or merger of the Technical Assistance Committee (a subsidiary body
of the Econcmic and Social Council) and the Governing Council of the Special Fund
(a subsidiary body of the General Assembly), it was anticipated that procedural
guestions might give rise to difficulties. In an effort to meet any problems
which might arise, the following rule was incorporated in the rules of procedure
of the Governing Council:

"Rule 29. If, in ccmnnexion with the conduct of business of a meeting,

any procedural question arises which is not covered in the present rules,
it shall be decided by the President, taking into account the corresponding
rules of procedure of the Econcmic and Social Council, if applicable. A
member may appeal against such ruling of the Fresident. Such an appeal
shall immediately be put to the vote, and the ruling of the Fresidcat

shall stand unless overruled by a majority of the members present and
voting."

128. UNCTAD. In the resolution establishing UNCTAD (General Assembly resolution
1995 (XIX) of 30 December 1664), a distinction was made as follows between the
voting majority required in meetings of the Conference and that reqguired in
meetings of the Trade and Development Board:

"Voting. 24. BEach State represented at the Conference shall have one
vcte. Decisions of the Conference on matters of substance shall be taken
by a twc tiirds majority of the representatives present and voting.
Decisions of the Conference on matters of procedure shall be taken by a
majority of the representatives present and voting. Decislons of the
Board shall be taken by a simple majority of the representatives present
and voting."

129. Pursuant to the foregoing, both the Conference and the Board have included
references to voting in thelr respective rules of procedure. In addition,
rule 50 (3) of the rules of procedure of the Conference provides:

"If the question arises whether a matter is one of procedure or
substance, the President of the Conference shall rule on the gquestion.
An appeal against this ruling shall immediately be put to the vote and
the President's ruling shall stand unless the appeal is approved by a
majority of the members present and voting."

In other aspects relating to voting, the rules of the Conference as well as of
the Board follow the pattern established by the rules of procedure of the General
Assembly.

130. Of relevance to the voting arrangements provided for in the establishing
resolution of UNCTAD are the procedures set forth in paragraph 25 (a) to (n)

which, as stated therein, were designed to provide a process of conciliation

prior to voting and
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"... to provide an adequate basis for the adoption of recowmendations
with regard to proposals of a specific nature for action substantially
affecting the economic or financial interests of a particular State".

Among the topics dealt with in the respective sub-paragraphs of paragraph 25 are:
levels of conciliation; requests for conciliation; initiation o~f conciliation:
subjects regarding which conciliation is appropriate or excluded; nomination
procedures and reports of the conciliation committee: and the good offices of
the Secretary-General of UNCTAD.

131. UNIDO. Voting in the Industrial Development Board is governed by cperative
paragraphs 8 and 9 of General Assembly resoluticn 2152 (XXI) of 17 November 166,
which provide that each member shall have one vote, and that decisicns of the
Board shall be taken by a simple majority of "the members present ard voting”.
The rules of procedure of the Board provide (rule 43.2) that, as is the case in
the rules of procedure of the General Assembly, the above phrase means "members
present and casting an affirmative or negative vote". Merbers abstaining are
considered not voting. Other provisions deal with the method of veting, conduct
during voting, roll-call voting, and voting on amendments and on proposals.

(b) Voting in specialized agencies and other
international organizations

132. Entitlement to vote. The acts of individual representatives participating
in meetings of the deliberative organs of specialized agencies and other
intergovernmental organizations are generally acts on behalf of their respective
Governments. The procedures at Conferences of the IL® differ, h-wever, in that
since delegations include representatives of employers and of employees, the
novel principle was introduced that: "Every delegate shall be entitled to vote
individually on all matters which are taken into consideration by the
conference."” 53/

133. Unanimity, majority and special majority voting. The requirement of a
unanimous vote is exceptional in the specialized agencies and »ther general
international organizations, although such votes may be required with respect
to certain decisions of various regional bodies, such as the European Coal and
Steel Community (ECSC), the European Economic Community (EEC), EURATCM, the
European Free Trade Association (EFTA) and the Organization for Economic

Co-operation and Development (OECD).

134, Voting within specialized agencies is normally on the basis of a simple
majority, except as otherwise specified, with respect to certaln categories

of decisions, in the constituent instrument or rules of procedure of the
deliberative organs; in the latter case, decisions are normally by two-thirds
majority. The following are typical of arrangements within the specialized
agencies and TAEA regarding matters subject to simple majority or special majority
voting. 1In the case of the General Conference of UNESCO, for example, the
following distinction is drawn: "The General Conference shall, in adopting
proposals for submission to the member States, distinguish between recommendations

53/ Article 4 (1), ILO Constitution.
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and international conventions submitted for their approval".iﬂ/ In the first
instance a majority vote is sufficient; in the latter, a two-thirds majority is
required, The following general provision has been included in article 43 of
the IMCO Convention:

"The following provisions shall apply to voting in the Assenbly,
the Council and the Maritime Safety Cecmmittee:

"(a) Each member shall have one vote.

"(b) Except as otherwise provided in the Convention or in any
international agreement which confers functions on the Assembly, the Council,
or the Maritime Safety Ccmmittee, decisions of these organs shall be by a
majority vote of the mernbers present and voting and, for decisions where
a two-thirds majority vote is required, by a two-thirds majority vote of
those present.

"(e) For the purpose of the Convention, the phrase 'menbers present
and voting' means 'members present and casting an affirmative or negative
vote'. DMenmbers which abstain from voting shall be considered as not
voting."

135. In the case of gpplications for membership, most of the specialized agencies
require a two~thirds majority vote in favour; WHO, however, requires only the
affirmative vote of a simple majority.

136. TAEA requires a majority vote except in cases of decisions of the General
Conference regarding financial questions and those of the Board of Governors
regarding the budget, in which instances a two-thirds majority is required. The
same is true regarding votes on amendments to the statute and/or suspension of
the privileges and rights of membership. 55/

137. Weighted voting. In the financial organizations of the specialized
agencies and in the European ccmmunities, a system of weighted voting has been
adopted. Article 12 (section 5 a) of the Articles of Agreement of the
International Monetary Fund (IMF) provides that:

"(a) Each member shall have two hundred and fifty votes plus one
additional vote for each part of its quota equivalent to cne hundred
thousand United States dollars.

"(b) Vhenever voting is required under article V, section 4 or 5,
each member shall have the number of votes to which it is entitled under
(a) above, adjusted:

"(i) by the addition of one vote for the equivalent of each four

hundred thousand United States dollars of net sales of its currency
up to the date when the vote is taken, or

5k/ Article L, para. 4, UNESCO Constitution.
55/ Article 5 (c), IAEA statute.
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"(ii) by the subtraction of cne vote for the equivalent of each four
hundred thousand United States dollars of its net purchases of the
currencies of other members up to the date when the vote is taken;
provided, that neither net purchases nor net sales shall be deemed
at any time to exceed an amount equal to the quota of the menber
involved."

The Articles of Agreement of the International Bank for Reconstruction and
Development provide in article 5 (section 3 a) that, "Each member shall have two
hundred and fifty votes plus one additional vote for each share of stock held".

138. The Treaty establishing the European Economic Community also contains
provisions conccrning weighted voting.

Article 148

"l. Except where otherwise provided for in this Treaty, the conclusions
of the Council shall be reached by a majority vote of its mermbers.

"2. Uhere conclusions of the Council require a qualified majority, the
votes of its members shall be weighted as follows:

Belgium o o o o o o o o o o o o o s o« o & 2

GETMANY o o o s o s o o 5 s o o o o « o o b

FranCe « o o o o o« v s s« s o o o o o o o U

TEALY o o o o o o o 5 8 o o v s w0 0. s b

LUuXembOUYSE o o o« o o s o o o« s ¢ o s o o 1L

Netherlands o o o« o o o o« s o o s s o o o 2

"Majorities shall be required for the adoption of any conclusions as
follows: twelve votes 1n cases where this Treaty requires a previous
proposal of the Commission, or twelve votes including a favourable vote

by at least four members in all other cases.

"3, Abstentions by menbers either present or represented shall not
prevent the adoption of Council conclusions requiring unanimity.”

139. No specialized agency, apart from the financial organizations, has adopted
a welghted voting system of the kind illustrated above. One may note that a
number of the commodity agreements, such as those concerned with wheat and sugar,
have adopted a system of weighted voting, however.

140. The following conclusions with respect to voting arrangements can be advanced
on the basis of the foregoing examination:

(i) The requirement of unanimity for decisions within international

organizations has waned and is now the exception rather than the
rule.
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(ii) 'ithin the specialized agencies nmost decisions are taken on a majority
vote.

(iii) However, most organizations require special two-thirds majorities with
resyect to certain questions. A number of organizations follow in
this respect the example of the United Nations Charter, which
enumerates in article 18 a number of "important questions™ which
require a two~thirds majority.

(iv) Scme financial and economic organizations such as IBRD, IMF and the EEC
have adopted a system of weighted vouting.

(v) Scme organizations, for example the EEC, provide for majority voting,
special majority, weighted voting or unanimity, depending on the issue
concerning which a vote is belng taken.

(vi) Votes are usually cast on behalf of States members rather than
individually. However, the ILO Constitution makes provision for
individual votes.

4, Financial arrangements

(a) Practice with respect to United Nations subsidiary organs

141. It is the practice in the establishment of subsidiary organs either to
to provide:

(i) that all expenses of the organ are to be borne by the regular budget
+ ./ the United Nations; or

(ii) that administrative expenses of the organ are to be borne by the
regular budget of the United Nations and that other expenditures are
to be financed by voluntary contributions; or

(iii) +that all expenses, both administrative and operational, are to be
financed by voluntary contributions.

142. Financing procedures in accordance with (i) were adopted in the case of
UNCTAD: in paragraph 29 of General Assembly resolution 1995 (XIX) of

30 December 1954 it is provided that "The expenses of the Conference, its
subsidiary bodies and secretariat shall be borne by the regular budget of the
United Nations which shall include a special budgetary provision for such
expense”. In respect of contributions by States not menbers of the United Nations,
which participate in the Conference, separate arrangements for assessments have
been made, in accordance with the resolution. There is no specific reference 1n
resolution 1995 (XIX) to the applicability of the United Nations financial rules
and regulations.

143, Examples of subsidiary organs which operate according to the format of (ii)
above are UNIDO and UNHCR. In the case of UNIDO., General Assembly resclution
2152 (XXI) of 1| November 1965 includes extensive provisions in respect of
financial arrangements: it provides that zdministrative and research activities
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are to be borne by the regular budget of the United Nations, which shall include
separate budgetary provisions for such expenses (paragraph 21). It further
provides that:

"22, Expenses for operational activities shall be met:

"(a) From the voluntary contributions made to the Organization,
in cash or in kind, by Govermnents of the States Members of the United
Nations, members of the specialized agencies and of the International
Atomic ILnergy Agency;

"(b) Through participation in the United Nations Develorment
Programme on the same basils as other participating orcanizations;

"(c) By the utilization of the appropriate resources ¢ he United
Nations regular programme of technical asristance.

123, Voluntary contributions to the Organization for its operational
activities under paragraph 22 (a) above may be made, at the option of
the Governments, either:

"(a) Through announcemenl z a pledging conference to be convened
by the Secretary-General of the Urited Nations on the recommendation of
the Board, or

"(t) In accordance with regulaticns 7.2 and 7.3 of the Financial
Regulations of the United Nations; or

"(c) By both of these methods.

"2, The voluntary contributions referred to in paragraph 22 (a) sbove
shall be governed by the Financial Regulations of the United Nations,
except for such modifications as may be approved by the General Assenbly
on the recommendation of the Board.

"25. Disbursement of the funds referred to in puragraph 22 (b) above shall
be for purposes consistent with the policies, aims and functions of the
Organization, including such policies and programmes as may be established
by the Board, and shall be made by the Secretary~General of the United
Nations in consultation with the Executive Director of the Organization.”

1h4, In the case of UNHCR, expenditures for administrative expenses are borne by
the budget of the Organization, and other expenditrires are financed by voluntary
contributions from govermmental as well as other sources. A grant-in-aid is made
each year to the United Nations budget by UNHCR (representing the contribution
toward administrative expenses relating to the functioning of the Office) from
the voluntary funds administered by the High Commissioner.

145, Examples of subsidiary organs which are financed in accordance with (iii)
above are the United Nations Institute for Training and Research (UNITAR) and
UNICEF. In the former case, all expenses, including expenses for operational
services and administrative costs are borne by voluntary contributions from
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goverrmental and other sources, The statute of UNITAR provides that the
Executive Director may uccept contributions, provided that corniritutions for a
srecific purrose may not be accepted if the purrose is inconsistent with the
rurroses and policles of the Institute. §§/ Article VII1 of the statute stutes
further that the Contioller of the United Nations shall perform all necessary
financial and accounting functions for the Institute; that the funds
administered by and for the Institute shall be subject to audit by the United
Nations Poard of Auditors; and that the general administrative, personnel and
financial . :rvices of the United Nations shall be utilized by the Institute. 57/

14¢. In the case of UNICEF, orerative p.ragraph 2 (a) of General Assembly
resolution 57 (I) provides in effect that the Fund shall bear those administrative
exrenses which cannot be provided frcm the established services of the United
Nations budget. As in the case of UNITAE, UNICEF and UNHCR are among the
subsidiary organs which sutmit financial reports and accounts to the annual
sessions of the General Assembly

(b) FPractice in respect of the sracialized agencies

147, Although the concept of . common budget for the United Nations and
srecizlized agencies has not materialized there is a certain amount of budgetary
co-oreration between them. .Apart from the constituent instruments of the IBRD

¢/ Article VIII, UNITAR statute.

N
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The relevant provisiouns oi article VIII read as follows:

"(3) The funds of the Institute shall be kept in a special account to be
established by the Secretary-General of the United Nations in accordance
with the T'inancial Regulations of the United Nations.

"(4) The funds of the Institute shall be held and administered solely for
the purroses of the Institute. The Controller of the United Nations shall
perform all necessary financial and accounting functions for the Institute
including the custody of its funds and shall prepare and certify the annual
scecunts showing the status of the Institute'!s special account.

"(5) The Financial Reguiations and the rules and procedures of the United
Nations shall apply to the financial operations cf the Institute subject
to such speci.l rules and procedures as the Executive Director in
agreement with the Secretary-General may issue after consultation with the
Board of Trustees and the Advisory Committee on Administrative and
Eudgetary GQuestions of the United Nations.

"(6) Funds administered by and for the Institute shall, as provided in the
United MNations Financial Regulations, be subject to audit by the United
Nations Board of Auditors.

"(T) The general administrative, personnel and financial services of the
United Nations shall be utilized by the Institute on conditions determined
in consultation between the Secretary-Genecral and the Executive Director,
it being understood that no extra cost to the regular budget of the United
Nations is incurred."
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.nd the IiF which muke no reference to budget.ry co-oreration, the constituticns
of certain other agencies do reflect this idez. The ILO Constitution envisages

"such finanecial znd budgetary arrangements with the United llations as may appear
;ypropri“te", 53, wnd UNESCO's Constitution .nticipates that any agreement with

the United Nations mzy "provide for the approval and finzncing of the budget of

the Organization by the General Assembly of the United Nations". QQ/

148, The relationship Agreements between the United Nations and the specialized
agencies and IAEA, in respect of budgetary and finznci:l arrangements, fall into
four muin groups:

(2) 1ILO, FAO, UNESCO, ICAO, WHO, 11O and IMCO: The Agreements in question
reflect the initial hope that :rrangements might be achieved to include the
budget of the agency "within a general budget of the United Nitions", and
rrovided that consultations would be held with o view to concluding a
supplementary agreement to thet end. In each Agreement it is specified,
inter alia, that prior to the conclusion of such a supplementary agreement
(i) consultations on the annual budget of the agency would be held, (ii) the
rrorosed budget of the agency would be transmitted annually to the General
Assembly, =nd ihe Assembly could make recommendations thereon, (iii) agency
officials would p.rticipate without vote in the deliberations of the Assembly
on this matter, ind (iv) the agency agreed to conform as far as practicable with
the stondard for. » and practices reccmmended by the United Nations. §gy’

(b) The United INaticns-Universal Postal Unior Agresment merely rrovides
in article ¥ that the budget of the Union would be transmitted to the United
liations and thot the General ‘ssembly might make reccrmendations thereon to the
UFU Congress. The UN-ITU Agreement contains, in addition to provisions
identical to those just described, provisions in article XI for the participation
of representatives in the deliberations of the Assembly on the tudget of the ITU.

(c) The United Nations~IAEA Agreement, is, in respect of the rrovision
in question, more similar to the Agreements descrited in (a) atove than to any
other, except that the Agreement is silent on the pcssibility of any fubure
arrangement by which TAEA's budget would be included within a general budget of
the United Nations. Moreover, IAEA sgrees, inter alia, to transmit its annual
budget to the United Nations for "such reccmmendations as the General Assembly
m.y wish to make on_the administreiive asrects thereof". 1/

(d) Neither the Agreement between the United Nations and the IBRD, nor
that between the United Nations and the IMF contains provisions similar to
those of the other specialized agencies; the only related provisions being those
expressed in article X, paragraph 3, of the respective Agreements, which states
that

"... The United Nations agrees that, in the interpretation of paragraph 3
of Article 17 of the United Nations Charter it will take into
consideration thut the (Agency) does not rely for its annual budget uron

58/ Article 13 (i), ILO Constitution.

5%/ Article 10, UNESCO Constitution.

60/ See, for example, article XIV of the United Nations-ILO Agreement.
01/ Fmphasis added. Article XVI, para. 3.
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contributions frcm its niembers, and that the appropri.te zuthorities
of the (Agency) enjoy full .utonemy in deciding the form and content
of such budget.”

14, The budget of a2 specialized agency or similar orgenizotion will nommally
include the admninistrative costs of running the organization (salaries of stofT,
rrinting, costs of conference services, ete.) and costs which result frcm a
decision of yrolicy that . varticular activity be undertuken. Uithin the
speciilized agencies the prepraration of the budget estimates is usually entrusted
to the administrative hezd of the orginization. This is expressly recognized

in the Constitutions of ILO, TA0, WHO and IMCO. The actual approval or accertance
of the budget is a matter for the plenary org:n.

150. If the orgznizetion is not self-suprorting the question of apportiorment
arises. ITU =-nd UFU follow a system wherely a number of "classes" are
established. 1In the case of UFU, seven classes h.ve been estoblished: each
member or associate member is, according to the class in which it finds itself,
obliged to pray so many "units" of the total budget. The more usual solution,
however, is vo fix c percent.ge quota for each member. This may be done either
in the constituent instrument, or by the decision of the plenary organ as in the
case of the WHO. (2

151. Cther arrungements exist with regard to the IBRD and the IIiF, which ure
financially self-sufficient. ss provided for in the articles of Agreement of
IBRD Qi/ each member subscribes a given number of shares of the caprital stock of
the Pank. Tlereas as regards original members, the minimum number of shures to
be subscribed are established in Cchedule A to the Articles of Agreement, the
minimum number of shares to be subscribed by other meribers is decided by the
Bank itself. The Airticles of Agreement also contoin provisions dealing with
method E&/ and time veriods 55/ of payment of subscriptions for shares.

152, As regards IMF, the provisions for financing include the following: each
of the origincl members of the Fund are assigned a quotz under the Articles of
Agreement; other members are assigned quotzs by decision of the Fund itself,
This quota, which serves zs the basis of the subscription of that member in the
Tund, is adjustable periodicelly. FPayment of the amount of the subscription by
a member, in turn, makes that member eligible to purchase currercies from the
Tund. Any prorosed incresse in the quota of any member must be with the agreement
of that member. The seme is true with respect to deductions in gquotas.

15%. The question of the pericdicity of sutmission by the specilalized agencies of
their budgets for arprov:-1l by the respective legislative bodies, and of the form
and presentation of the budgets, wzs considered by the Ad Hoc Committee of Experts

2/ Article V (5.1) of the Finanecial Regulations of 1HO,
43/ Article 2, section 3.
A/ article 2, section T.

re/

25/ Article 2, section O.
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to Ixamine the Tininces of the United Mutions and the peei lized \rencies., In
its second rerort to the Gener:l .ssembly it the tuenty-first session, ;i/ th.t
Cemmittee reccommended, inter :1i., thot the speciulized zgencies sbould udort

bienniul budget cycles -nd chould endeaveur to wrrive at . uniform present.tion

in respect of their budgret subtniscions to legislitive todies,

154, In conclusion, it may be ccid thit the arpropriute method of financing new
internation.l muchinery will derend uron the nuture of that machinery (and in
turn uron the Tunctions wvhich thot machinery is to perform):

(i) Vere th .t mzchinery to be in the form of : subsidi.ry orge:n of the
United MNations, it would te rossible to provide that it bte financed
wholly or portly out of the budpget of the United llztions.
Alternztively, it could be financed wholly or partly out of voluntary
contributions.

(ii) ‘Yere the muchinery to e in the form of & specialized ncency or
similarly constituticd internationel organization, =rrongewents for
scme degree of budpet.ry co~operation with the United MNations could
be envisaged. .lternatively, rrecedents exist for organizations, such
as IBRD and IIiF, enjoying i creater degree of financicl and budgetary
inderendence from the United Nations. lioreover, various alternatives
for financing such mochinery would be available, These arrangements
could either te provided for wholly or rartially on the basis of
formulze to be contiined in the constitutive instrument, or left to
the decision of the rlenary body of the organization.

5. <Secretariat

155. As has been stated by 2 number of representatives, it would be desirable
thot, whatever the type of mochinery to be established, the secretariat should be
based on the rrinciples of universality and egquitable geographical distribution.
Having regard to the highly technical sub ject-msztter with which the machinery
might be concerned, this principle would need to be complemented by the principle
it the individual members of the staff of the new machinery should yrossess a
thorough-going and brocd knowledge of their resrective Tields of competence.
Persons of experience and capucity in the topics in question are relatively few
in number, however, and their services may be expected to be in acute demand with
the increasing develorment :=nd advancement of technical capability with respect
to marine activities.

156. Should it be decided that the new machinery under discussion would most
efficaclously be esteblished as & unit or branch within an established
secretariat, the aprointment of staff would be dealt with according to existing
procedures, unless it were to be decided th:ot srecial crrangements should be
made. In the czse of a unit within the United Nations Secretariat, the officials
aprointed would be staff members of the Organization within the meaning of
Article 101 of the Charter. It would also be possibls *o provide for the
aprointment of 2n zxecutive head of the unit by the Sceret ry-General.

65/ Official Records of the General Assembly, Twenty—first Session., Annexes,
cgenda item 80, document A/6343.
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157, I it were to be considered that the new machinery shculd be in the form of
a United Nutions subsidicry organ, it might te of interest to note that, in the
yost, virious rractices huve Leen followed with respect to the method of
aprointment of the stoff concerned.

153, UNCTAD. General .issembly resolution 19(¢5 (XIX) of 30 Pecember 19€kL provides
s follows:

"20, arrangements shall be made, in accordance with Article 101 of the
Charter, for the imnmedinte establislment of an adequate, permanent and
full—-time secretoriat within the United Nations Secretariat for the
prorer servicing of the Con.erence, the Loard and its subsidiary bodies.

"28, Adequate arrangements shall be made by the Secretary-General of the
United Noations for close co-operation and co-ordination between the
secretariat of the Conference and the Lerartment of Econcmic and Social
~Tfairs, including the secretariats of the regional economic commissions
and other appropriate units of the United Nations Secretariat as 1:2ll

as with the secretariats of the specialized agencies."

159, UNHCR. It is provided in the annex to General Assembly resolution 428 (V)
of 1L Cecember 1950 that the staff of the High Commissioner shall be aprointed
by him and that they "shall be chosen from persons devoted to the purpcses of
the Office ...". Uhereas the Secretary-General of UNCTAD, in accordance with
paragraph 27 of the establishing resolution is aprointed by the Secretary-General
of the United Nations "and confirmed by the General Assembly', the United Nations
High Ccmmissioner for Refugees is elected by the General Assembly on the
nomination of the Secretary-General.

160. UNILO. With respect to UNIDO, the provisions for the appointment of the
Executive Director and the staff are similar to those adopted in the
establiskment of UNCTAD. The relevant paragraphs of General Assembly
resolution 2152 (XXI) of 17 November 19¢6 read as follows:

"17. The Organization shall have an adequate permanent and full-time
secretariat, which will be aprointed in accordance with Article 101
of the Charter of the United Nations, and which will evail itself of
the other appropriate facilities of the Secretariat of the United
VMations.

"18. The secretariat shall be headed by the Executive Director, who
shall be appcointed by the Secretaryv-General of the United Nations and
whose aprointment shall be confirmed by the General Assembly. He shall
be appointed for four years and shall be eligible for reappointment."
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1f1, UNITAR. In accordance with the statute of the Institute, the Executlve
Director of UNITAR is appointed by the Secretary-General after consultation
with the UNITAR Poard of Trustees. It is provided in article V, paragrarh 1,
of the Statute that "the staff of the Institute shall be appointed by the
fxecutive Director and shall be responsible to him in the exercise of its
functions".

162, Should it be considered desirable to take steps toward the establishment,

by multilateral treaty, of a separate international organization, suitable
provisions for a secretariat could be included in the constitutive instrument.

-1h5-



.

IV. GENERAL LEGAL ISSUES

163. The general legal issues dealt with in the present study are counsidered in the
following chapters:

1. The relation between the existing law of the sea and internatioral
rachinery;

2. The position of States which do not become parties to an agreement

establic irg internatioral machinery.

1. The relation retween the existing law of the sea
and international machinery

164, This chapter seeks to relate the existing law of the sea 67/ to the
performance by international machinery of the various functions previously
considered and to indicate the extent to which that law might need to be adapted if
such machinery were to come into operation. In view of the uncertainty which
exlsts under the present law of the sea with respect to scme of the most cruecial
issues and since no decision has yet been taken as to the kind of rachinery. if
any, to be introduced, the present chapter does not, however, attempt to proceed
beyond an initial analysis of the main questions raised. The aim of the account
which is given below has accordingly been to isolate the principal legal issues
which present themselves in various contexts of the potential developument of sea-
ted rescurces, so that Member States mway review the situation in the light »f the
legal considerations involved, but not to attempt to deal exhaustively with these
issues at this stage or to give full and detailed answers to the problems posed.

165. Before examining specific aspects of the matter, it may be noted that there
is one major issue which would affect any of the functions concerned, namely that
of the precise delimitation of the area of the sea-bed and ocean floor beyond the
limits of national jurisdiction in which exploration and exploitation activities
may take place. This issue would have to bte examined in the light of the need for
the successful implementation of any of the proposed functions and for the
avoidance of disputes. Although attention is therefore called to the importance
of this question, the choice of criteria and the factors tc be considered in making
this delimitation, are not, hcwever, examined in the present study. As stated in
paragraph 3 of the study, it has nevertheless been assumed that such an area
exists.

67/ Information on the content of that law is to be found in "Survey of existing

~  international agreements concerning the sea-bed and the ccean floor and the
subsoil thereof, underlying the high seas beyond the limits of present
national jurisdiction" (A/AC.135/10/Rev.l), and "Legal aspects of the question
of the reservation exclusively for peaceful purposes of the sea-bed and the
ocean floor, and the subsoil thereof, underlying the high seas beyond the
limits of national jurisdiction, and the use of their rescurces in the
interest of markind" (A/AC.135/19/Add.1).
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166. The issues examined are discussed under the following headings: ({(a) legal
régime relating to the exploration and exploitation of the resources of the sea-
bed and ocean floor; (b) Jurisdiction and control over ships, installations and
other devices used for the exploration and explcitation of sea-bed resources;
(c¢) respect for existing uses of the high seas; and (d) pollution.

(a) Legal régime relating to the exploration and exploitation
of the resources of the sea-bed and ocean floor

167. 4 rasic question which arises in the present context is to establish what
legal principles and rules are applicatle, or should be applicalle, to the
exploration and explouitation of sea-bed resources situated beyond national
jurisdiction. Consideration of this question is required in order to determine
whether the arrangements which might bte made for the exercise of registration,
licensing or operaticnal functions by international machinery would require
changes to be made in the existing law of the sea.

168, Different opinions have been expressed as regards the fundamental issue
involved. One view is that the governing principle in this sphere is that
contained in article 2 of the Convention on the High Seas, which provides,

inter alia, that the high seas are open to all nations and which refers to the
exercise of the freedoms stated in that article (namely, freedom of navigation,
freedom of fishing, freedom to lay submarine cables and pipelines, and freedom
to {1y over the high seas), and of others which 2re recognized by the general
principles of international law, by all States. It is said that the activities
on the sea-bed form part of the freedoms of the sea which are available, under
existing international law, to all States. Reference has been made in this
context to the legislative history of article 2 of the Convention and other
articles of the Geneva Conventions on the Law of the Sea. 68/ A distinction has
been drawn between claims of sovereignty or of exclusive control over particular
areas for indefinite periods, and the use which might be made of particular areas
by individual States sclely for exploration and exploitation purposes. It has
been pointed out that although the extent of States' rights and duties in this
regard has not been made the subject of special regulation, international law dces
not prohibit exploration and exploitation activities on the part of States teyond
the limits of national jurisdiction.

58/ An account of the legislative history is contained in document

T A/AC.135/19/8dd.1. 1In its commentary on the present article 2 of the
Convention on the High Seas the International lLaw Ccmmission noted that it
had only specified four freedoms, but was aware that others existed. After
a reference tc Treedom of scientific research, the commentary continued:

"The Ccmmission has not made specific mention of the freedom to explore
or exploit the subscil of the high seas. It considered that apart from
the case of the exploitation or exploration of the soil or subsoil of a
continental shelf... such exploitation had not yet assumed sufficient
practical importance to justify special regulation.”

Yearbook of the International Law Cecmmission, 1956, vol. II, p. 278.




169. Another view is that, since in accordance with the terms of article 2 of the
Convention on the High Seas, sea-bed resources are not under the sovereignty of
any State, they are a coumon property or heritage of mankind. Accordingly, those
rescurces may only be exploited under conditions agreed upon by the international
connunity and chesen so as to safeguard the interests of all countries and
peoples,

170. This difference in views has a bearing on the question whether the existing
law of the sea should be revised or supplemented by the introduction of
arrangements for the exercise of registration, licensing or operational functions
Ly interrnational machinery. On the basis of one approach, the existing law would
provide a legal framework within which sea-bed activities might be conducted
without recourse to the establishment of internaticral machinery, and therefore
the question of a change in the law does not arise. Those holding contrary views
consider that the present international law is insufficient and should be modified
or supplemented so as to permit the operation of an agreed form of international
wachinery.

(b) Jurisdiction and control over ships, installations
and cther devices used for the exploration and
expleitation of sea-bed resources

171. The norwal rule is that when ships are on the high seas the State under whose
flag the ship sails has sole jurisdiction. @2/ So far, the same rule has been
applied in the case of vessels, installations and other devices en.aged in sea-bed
exploration and explcoitation. Tn the case of ships the normal rule has teen
applled, and in the case of fixed installations Jjurisdiction has been exercised
by the ccastal State under whose authority they were installed. Having regard,
however, to the possibility of establishing a system of international registration
or licensing, or of direct exploitation by an international body, the question of
Jurigdiction and control requires further examination in crder to set out the

range Of possibilities.

172, If a registration or licensing system were to be adopted whereby activities

might be registered by, or licences granted to, States, ships might operate under
the flag of the State which registered the activity or received the licence.

In this case no change would be required in the standard rule according to which

vessels while cn the high sea are subject, save in exceptional circumstances, to

/ Article 6 of the Convention on the High Seas, provides:

18|

"1, ©Ships shall sail under the flag of one State only and, save in
exceptional cases expressly provided for in internatioral tieaties or in these
articles, shall be subject to its exclusive jurisdiction or the high seas.

A ship may not change its flag during a voyage or while in a port of call,
save in the case of a real transfer of ownership or change of registry.

"2. A ship which sails under the flags of two or more States, using them
according to convenience, may not claim any of the nationalities in guestion
with respect to any other State, and may be assimilated to a ship without
nationality."
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the exclusive Jjurisdiction of the flag State in respect of civil, criminal and
administrative matters. The same rule might be applied also to the installations
and other . e.ices used for the exploration and exploitation of sea-bed resources
in the particular areas concerned. In each instance, however, the content of
national Jurisdiction might need to reflect the fact that, under the establishing
instrument, the registration or licensing authority might possibly be given power
to make regulations concerning sea-bed activities (for example, working practices
and safety regulations) or that internatioral agreements might be concluded
dealing with such matters.

175. In the case where a State permitted activities registered in its namwe, or a
licence granted to it, to be utilized by a non-national enterprise which employed
a vessel or installation operating under the flag of another State, difficult
questions might arise; in such circumstances either the normal rule, whereby the
flag State has sole jurisdiction, might apply, or special provision could be made
for a system of concurrent Jjurisdiction.

174. In the event that activities might be registered by, or licences graunted to,
entities other than States, it wculd be necessary to decide whether the normal rule
should apply, or some form of "international" jurisdiction should be devised, or
whether some other solution should be adopted.

175. The possibility may also need to te considered of the inspection of ships,
installations and other devices by an interrational body, in order to verify
fulfilment of the conditiocns under which a claim was registered or a licence
granted. If such power were to be granted to an international bcdy the law of the
sea would need to be modified accordingly. So far as the present law of the sea
is concerned, reference may be made to article 22 of the Convention on the High
Seas, which provides that, except where acts of interference derive from powers
conferred by treaty, a warship which encounters a foreign merchant ship on the
high seas is not justified in bcarding her unless there 1is reasonable grcund for
suspecting that the ship is engaged in piracy or in the slave trade, or, though
showing a foreign flag or refusing to show its flag, is, in reality, of the same
nationality as the warship. In these exceptional cases the warship may proceed to
verify the ship's right to fly its flag. Inspection of ships, installations and
other devices by an international body would therefore require the adoption of
express treaty provisions to that effect.

175. In the event that direct exploration and exploitation activities were
undertaken by an international body, it is possible that ships, installations and
other devices might be operated by the international agency concerned. Reference
may be made in this connexion to article T of the Convention on the High Seas,
which refers to the guestion of ships employed on the official service of an
intergovermmental organization flying the flag of that organization. The
possibility that ships might be operated by an international organization was
referred to during the discussions by the International Law Commission when the
Law of the Sea Conventions were being prepared. ZQ/ The question was raised

70/ References and further information sre contained in section 3b (ii) of "The
- practice of the United Nations, the specialized agencies and the International
Atomic Energy Agency concerning their status, privileges and immunities.
Part two: the organizations" (A/CN.4/L.118/Add.1).
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whether a maritime code would have to be prepared to cover the situation or whether
the international organization would apply the relevant laws of the State where it
registered the ship. The same choice would thus present itself in the event thet
an international body were established to operate ships, installations and other
devices as part of the exploration and exploitation of sea-bed resources.

(c) Respect for existing uses of the high seas

177. It would appear to have been generally accepted during discussions in the
General Assembly, in the First Committee, and in the Ad Hoc Committee to Study the
Peaceful Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National
Jurisdiction and in the present Committee, that future exploration and exploitation
of the resources of the sea-~-bed should be conducted in such a way as to respect the
existing uses made of the sea, including the exploitation of other marine resources.
The concept that States must pay reasonable regard to the rights of other States
with respect to the use of the high seas (whether for the same or different
purposes) was incorporated in article 2 of the Convention on the High Seas. After
enumerating four of the freeuoms of the high seas -~ freedom of navigation, freedom
of fishing, freedoir to lay submarine cables and pipelines and freedom to fly over
the high seas - the article declared that: "These freedoms, and others which are
recognized by the general principles of international law, shall be exercised by
all States with reasonable regard to the interests of other States in the exercise
of the freedom of the high seas." 71/ Assuming this principle to be applicable to
activities undertaken in order to explore or exploit sea-bed resources, the guestion
would arise of determining its implications with respect to particular situations or
conflicts of interests. TIn this connexion, reference may be made to the Convention
on the Continental Shelf, which contains various provisions concerning respect for

ZL/ For a summary of consideration of the concept of "reasonable regard" by the
International Law Commission and at the 1958 Conference on the Law of the
Sea, see A/AC.135/19/Add.1l, paras. 42-L48.
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exlisting uses of the high seas. Zg/ In accordance with the continental shelf
doctrine, the coastal State is given authority, within the limits laid dewn in the

72/ Articles 3, 4 and 5 of the Ccnvention on the Continental Shelf are as fecllows:

"Article 3

The rights of the coastal State over the continental shelf Jdo not affect
the legal status of the superjacent waters as high seas, or that of the
air space above those waters.

"Article L

Subject to its right to take reasonable measures for the exploration of
the continental shelf and the exploitation of its natural resources, the
coastal State may not impede the laying or maintenance of submarine
cables or pipeiines on the continental shelf.

"Article 5

"1, The exploration of the continental shelf and the explcoitation of its
natural resources must not result in any unjustifiable interference with
navigation, fishing or the conservation of the living resources of the
sea, nor result in any interference with fundamental oceancgraphic or
other scientific research carried out with the intention of open
publication.

"2. Subject to the provisions of paragraphs 1 and 6 of this articie, the
coastal State is entitled to construct and maintain or operate on the
continental shelf installations and other devices necessary for its
exploration and the exploitation of its natural resources, and to
establish safelty zones around such installations and devices and to take
in those zones measures necessary for thelr protection.

"3, The safety zones referred to in paragraph 2 of this article way
extend to a distance of 500 metres around the installations and other |
devices which have been erected, measured from each point of their outer |
zdge. Ships of all nationalities must respect these safety zones.

"L. Such installations and devices, though under the jurisdiction of
the coastal State, do not possess the status of islands. They have no
territorial sea of thei:r own, and their presence does not affect the
delimitation of the t-:rritorial sea of the coastal State.

"5. TDue notice nmust be given of the construction of any such
installations, and permanent means for giving warning of their presence
must be maintained. Any installations which ave abandoned or disused
must be entirely removed.

"6. Neither the installations or devices, nor the safety zones around
them, may be established where interference may be caused to the use of
recognized sea lanes essential to international navigation.

(Foot—note T2 continued on fellowing page)
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articles concerned, to determine the conditions under vhich installations and
other devices may operate on the continental shelf, theilr location, and the
establishment of safety zones around them. ™.e coastal State's obligations
vis-a-vis other users are in respect of the legal status of the superjacent
waters and the air space above them, the laying or maintenance of submarine
cables of pipelines T3/ and the prohibitiun of "any unjustifiable interference"
with navigatior (in perticuler as regards sea lanes), fishing, the conservation
of the living resources of the sea, or with fundamental scientific research
carried out with the inte.ition of open publication. In its commentary on the
future article 5, paragraph 1, of the Convention on the Continental Shelf, the
International Law Commission stressed that "what the article prohibits is not
any kind of interference, btut only unjustifiable interference". Z&/ The commentary
then continued with the following general observations, which may be of interest
in the present connexion:

"The manner and the significance of that qualilizz*icn were the subject of
prolonged discussion in the Commission. The prej.o:s've development of
international law, which takes place agaizast Tae vavaground of established
rules, must often result in the modification of thoce rules by reference to
new interests or needs. The extent of that modification must be determined
by the relative importance of the needs and interests involved.... The case
is clearly one of assessment of the relative importance of the interests
involved."

178. If the exploration and exploitaticn of sea-bed resources beyond the limits of
rational jurisdiction are undertaken, it may be assumed that the same issues (and
perhaps others) will need to he considered; in order that the various uses of the
rarine environment mway be conducted as harmoniously as possible. If international

72/ (continund)

"7T. The coastal State is obliged to undertake, in the safaty zones, all
appropriate measures “or the protection of the living resources of the
sea from harmful agents.

"8. The consent of the coastal State shall be obtained in respect of
ny research concerning the continental shelf and undertaken there.
weveritheless, the coastal State shall not nermally withhold its consent
if the request is submitted by a qualified institution with a view to
purely scientific research into the physical or biclogical
characteristics of the continental shelf, subject to the proviso that
the coastal State shall have the right, if it so desires, to participate
or to be represented in the research, and that in any event the results
shall be published."

Zé/ As regards submarine cables and pipelines, see also articles 26-29,
Convention on the High Seas.

T4/ Yeartook of the International Law Commission, 1956, vol. II, Commentary on
artizle 71, para. (1), ps 299.
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machinery endowed with registration, licensing or operational functions were to te
established, therefore, it would have to be decided whether, and if so o what
extent, power to regulate these matters should be given to the international Tody
concerned. The constitutive instrument (or any special treaty conciuded or
declaration adopted) might lay down the framework within which States are to
respect each other's uses of the sea for different purposes, with the possibility
that the international authority might be given a discreticnary power tc apply
these provisions when exercising its functions. Such discretionsry zuthority might
include power to make appropriate regulations or to recommend various practices to
States; the eventual arrangements might in fact consist of a complex division of
responsibiiities between the international body and individual States (or others)
engaged in exploration and exploitation, designed to ensure that reasonable regard
was paid to the interests of other States with respect to different uses of the
high seas or its sea-bed.

(a) Pollution

179. If international machinery with registration, licensing or operational
functions were to be established, such machinery might be required tc exercise any
pcwers granted to it (for example, with respect to the establishment of operating
conditions or of internationsl norms of conduct) in such a way as to reduce so far
as possible the dangers of pcllution or other harmful effects caused by the
exploration and exploitation of the resources of the sea-bed beyond the limits of
national Jjurisdiction. At the present time no general multilateral instrument
contains detailed provisions on this question, although it may be noted that the
Convention on the High Seas requires States to draw up regulations to prevent
pollution resulting from exploration and exploitation of the sea-bed and its
subsoil. Zé/ Under the Convention on the Continental Shelf, coastal States are
obliged to undertake appropriate measures for the protection of living marine
resources from harmful agents. Zé/ An Internaticnal Convention for the Prevention
of Pollution of the Sea by 0il was concluded under the auspices of IMCO, which has
continued to give attention to the problen. ZZ/

180. It may be recalled that in resolution 2467 B (XXITI) of 21 December 1968 the
General Assembly welcomed the adoption by Scates of appropriate safeguards against
the dangers of pollution and hazardous and harmful effects that might arise from
the exploration and exploltation of sea-bed resources, and requested the Secretary-
General to submit a study on all aspects of the protection of marine resources to
the General Assembly and to the Committee on the Peaceful Uses of the Sea-Red and
the Ocean Floor beyond the Limits of National Jurisdiction.

mm—

1;/ Article 2k. Article 25, paragraph 2, provides:

"2, All States shall co-operate with the competent international
organizations in taking measures for the prevention of pollution of the
seas or alr space above, resulting from any activities with radicactive
raterials or other harmful agents."

Z§/ Article 5, para. 7.

ZI/ United Nations Treaty Series, vol. 327, p. 4, as amended by the Conference of
Contracting Governments, held at London, 4-11 A»nril 1962 (UK, Cmnd. 1801).
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2+« The position of States which do not beccme parties to an
agreement establishing international wachinery

131. This chapter deals chiefly with the effect, as regards third States, of the
conclusion of a treaty providing for the establishment of international machinery
to perferm functions relating to the exploration and exploitation of sea-bed
resources. However, as noted carlier in the study, 78/ international machinery
wight also be created by nmeans of nor-treaty making §§ocedures, in particular
through the use of a General Assembly resolution to set up a United Nations
subsidiary organ. Before consildering the effect of treaties for non-parties it ic
therefore proposed to examine briefly the question of the effect of resclutions of
the General Assembly.

182. It should be noted at the outset, however, that the question of the effect,
in legal terms, of a treaty or of a resolution is rnot identical with that of the
conditions which may need to te satisfied in order that the machinery may operate
effectively. Thus, as & runber of sreckers have ewphacized, it would be important
for the successful rerformwance cf the functions of any machinery presently
envisaged that the great majority of States, and indeed preferably all States,
should participate in its work, although that might not be a legal requirement for
the actual establishment of the rachinery in question. As a second preliminary
comment, it may be pointed out that while this chapter deals with the legal effect
of the means used to bring international machinery into operation, the rarticular
means employed nmight form only part of the over-all arrangements. It might be

nec :ssary in practice to lcok to several instruments, for example, to a series of
resolutions, or to a General Assembly declaration of basic principles coupled with
a resolution establishing a United Naticns subsidiary organ, or to a General
Assembly resolution and to a treaty concluded between certain States, or to several
treaties dealing with raritime activities, in order to discover the full scope of
the legal conditions under which the machinery is intended to operate. The
following discussion, therefore, is by way of a preliminary examination in general
terms of the issues involved, and does not purpcrt to deal with every possible
ccmbination of procedures whereby international mwachinery might be established and
international arrangements made relating to sea-bed activities.

(a) Generai Assembly resolutions

183, Under the Charter, a General Assewbly subsidiary organ might be established

if the General Assembly considered this necessary for the performance of its
furctions 79/ and the pertinent resolution &5 adopted by the requisite majority.
In view of the attention which the General Assembly has already given to the
subject of the development of sea-bed resources, 1t may be taken as accepted that
the General Assembly has functions and responsibilities relating to the development
of the mineral resources of the sea-bed. Provided, therefore, the necessary
resolution was adopted, a General Assembly subsidiary organ could be established in
order to perform agreed tasks relating to sea-bed resources. The resolution would
thus have institutional effects within the Organization which, under the system

78/ Section III, B, 1, paras. 89-103, above.
79/ Article 22.
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established by the Charter,would be binding even on States Members which abstained
frem, or even voted against, the resolution.

184. As regards the question of the effect of a General Assembly resolution (or
parts of a resolution) directed to the activities of States, the General Assembly
has power only to adopt recommendations. If the General Assembly therefore
purported to do no more than that (e.g., if it were to recommend to States Members
that they participate in a registration or licensing system), nc problem about the
binding force of the resolution would arise; the resolution would not, in its
terms, purport to impose any substantive obligation, although States Members would
te under an obligation to consider it in good faith.

185. If, hovever, the resolution were to go teyond making a mere reccmmendation,
what would be its force? This watter is still controversial, but there is support
for the view that a resclution may be of legal significance in the following ways,
amongst others, some of which might be relevant in the present context.

(i) A resoluticn may either be declaratory, or contribute %o the growth, of
customary international law. This might be the case 1f, as has been
suggested, the General Arsembly were to adopt a declaration relating to
the legal status of the sea-bed and the development of its resources, and
possibly to the operation of international machinery. Relevant factors
would be the language of the resolution or declaration, §9/ the vote,
statements made in the elaboration of the text, and practice before and
after the adoption of the instrument; later practice would be relevant
where the resolution or declaration contributed to future customary law
rather than declaring the existing law.

(ii) A State, by its unilateral acts, may accept as an obligation rules
stated in a resolutiou.

(1ii) Finally, the resolution may in fact incorporate, or in part execute, an
agreement between a group of States. This would be the case if a United
Nations subsidiary organ were to be established to perform functions
laid down in a treaty.

186. Accordingly, a resolution or a declaration adopted by the General Asseubly

could, in the circumstances indicated, give rise to, or be evidence of, specific
legal rights and cbligations possessed by States.

(b) Treaties and third States

187. There appears to be almost universal agreement that, in principle, a treaty
creates neither obligations nor rights for a State which is not a party to the
instrument, unless that State gives its consent. This rule is derived from the
Roman law maxim pacta tertiis nec nocent nec prosunt - agreements neither Impose
obligations nor confer rights upon third parties. In international law, the
application of the rule does not rest simply on this general concept of the law of

80/ See generally "Use of the Terms 'Declaration' and 'Recommendation',"

memorandum by the Office of Legal Affairs (E/CN.4/L.610).
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contract, but on the sovereignty, independence and equality of States. There is
abundant evidence of the recognition of the rule in State practice, and in the
decisions of internatioral tribunals, as well as in the writings of Jjurists. Ql/

188. The Vienna Convention on the law of Treaties contains in part II, section k&,
entitled "Treaties and third States", the articles reproduced below:

”ézzicle 3l

"General rule regarding third States

"A treaty does not create either obligations or rights for a third State
without its consent.

"Article 35

"Treaties providing for obligations for third States

"An obligation arises for a third State from a provision of atreaty if
the parties to the treaty intend the provisions to be the means of
estatlishing the obligation and the third State expressly accepts that
obligation in writing.

"Article 36

"Treaties providing for rights for third States

"1. A right arises for a third State from a provision of a +reaty if the
parties to the treaty intend the provision to accord that right either to the
third State, or to a group of States to which it belongs, or to all States,
and the third State assents thereto. Its assent shall be presumed so long as
the contrary is not indicated, unless the treaty ctherwise provides.

"2. A State exercising a right in accordance withparagraph 1 shall comply
with the conditions for its exercise provided for in the treaty or
established in conformity with the treaty.

"Article 37

"Revocation or modification of obligations or
rights of third States

"l. When an obligation has arisen for a third State in coaformity with
article 35, the obligation may be revoked or modified only with the consent
of the parties to the treaty and of the third State, unless it is established
that they had otherwise agreed.

81/ References and appropriate quotations are to be found in the International

" law Commission's commentary on its articles 30 to 34 which, without
substantial amendment, became articles 34 to 38 of the Vienna Convention on
the Law of Treaties. Reports of the International Law Commission on the
second part of its Seventeenth Session and on its Eighteenth Session, Official
Records of the General Assembly, Twenty-first Session, Supplement No. 9
(A/6309/Rev.1), p. 56. (Hereinafter referred to as "1966 ILC Report".)
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"2. Vhen a right has arisen for a third State in conformity with article 36,

the right may not be revoked or modified by the parties if it is established
that the right was intended not to be revocable or subject to modirication
without the consent of the third State.

"Article 3t

"Rules in a treaty becoming binding on third States
through international custom

"Nothing in articles 34 to 37 precludes a rule set forth in a treaty from
beccming binding upon a third State as a customary rule of international law,
recognized as such.”

189. The Vienna Convention on the Law of Treaties is not yet in force. Having
regard, however, to the fact that the articles quoted above were adopted by
overvhelming majorities, both in the Committee of the Whole and at plenary meetings
of the Conference, and did not involve major departure from the texts prepared by
the International Law Ccommission, which were based on existing law, it is proposed
to treat these articles as the most guthoritative statement available of the
present law on the subject. UThe position under those articles may be summarized

as follows. The general rule is that a treaty does not create obligations or
rights for a third State without its consent. In the case of obligations, however,
an obligation may arise if parties so intend and the third State accepts in writing,
so constituting, in effect, a secrnid or collateral agreement between the parties
and the third State. In the case of rights, a third State may assent to acquire a
right under a treaty if the parties intend to accord that right to the particular
State in question, or to a grcup of States to which it belongs, or to all States,
provided, however, the State concerned accepts the conditions imposed by the treaty.
Obligations, once they have arisen, may be revoked or modified if the parties and
the third State so consent, unless it had been otherwise agreed; rights way noi be
revoked or modified by the parties if it is established that the third State's
consent is necessary. Finally, a rule contained in a treaty may become binding on
a third State as a customary rule of international law. In this case, however, the
source of the obligation, for the third State at least, is the customary rule and
not the treaty.

190. This last provision might in fact become relevant if a treaty were to be
concluded relating to sea-bed activities and the operation of international
machinery. As noted in the previous chapter, the representatives of Member States
have expressed different views as to the legal principles and ruies presently
applicable to sea-bed activities. Having regard to this fact and the relatively
novel nature of the subject-matter, it would appear difficult to adopt a
multilateral treaty which was merely declaratory of existing obligations under
customary law; moreover, even if the treaty purported to be in part declaratory
of existing law, the degree of specific regulation which the treaty might be
expected to introduce would in itself constitute a change in the law. A treaty
relating to sea-bed activities and the operation of appropriate machinery might
thus be regarded as falling in the category of genzral law-making treaties,
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ccmparable to treaties dealing with the high seas or with outer space. 82/ In the
words of the International Law Commission's former Special Rapporteur on the Law of
Treaties, the rules contained in such treaties "may come to be regarded as general
rules of interrational law either through the number of accessions 83/ or through
general acceptance as custom". 84/ T

191. Apart from the question of the extent to which a treaty relating to sea-bed
activities might be declaratory of existing customary law or be of a norm-creating
character, the possibility of arguments based on the creation by treaty of a
so~called "objective régime", that is, of a set of obligations and rights valid
erga omnes, way also be noted. The examples usually given of objective régimes are
of treaties providing for the neutralization of certain areas or for freedom of
navigation through international rivers or waterways, but reference may also be
rade to the effect of instruments, such as the United Nations Charter, which may
confer rights or impose obligations on third States. §§/ In the event that an

Qg, Sir Humphrey Waldock, the International Law Commission's Special Rapporteur on
the law of treaties, referred to the Geneva Conventions on the High Seas and

on Fishing and Conservation of the Living Resources cof the High Seas, and the
Nuclear Test-Ban Treaty, as examples of general law-meking treaties. It may

be recalled that the preamble to the Convention on the High Seas refers to the
desire of the States Parties "to codify the rules of international law relating
to the high seas'". Yearbook of the International Law Commission, 196L,

vol. II, Third report on the Law of Treaties, article 63, commentary,

para. (19).

83/ As in the case of the Kellogg-Briand Pact and the Nuclear Test-Ban Treaty
(foot-note in original).

gﬁ/ Third report on the Law of Treaties, idem. The circumstances in which a rule
contaired in a treaty may become binding on non-parties as "a customary rule
of international lew, recognized as such" in the words of article 38 of the
Vienna Convention, are extremely difficult to define. It may be noted that
in the North Sea Continental Shelf Cases the International Court of Justice
stressed that the formation of a new rule of customary ivternational law,
through the passage of a rule from a treaty into the general corpus of
international law, so as to become binding on third States, is a result which
is "not likely to be regarded as having been attained". TI.C.J. Reports 1969,

p. 43.

Qi/ For example, under Article 2, para. 6 of the Charter. It may also be noted
that, in its opinion in the case of Reparation for Injuries suffered in the
Service of the United Nations, the International Court of Justice, having
found that the United Nations possesses international personality, expressly
held that this personality was of an obJjective character, not limited to the
parties to the Charter. It said:

'"Fifty States, representing the vast majority of the members of the
international community, had the power, in conformity with international
law, to bring into being an entity possessing objective international
personality and not merely personality recognized by them alone,
together with capacity to bring international claims." I.C.J Reports,

1949, p. 185.
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agreement were to be concluded relating to the development of sea-bed resources
and the establishment of international machinery, it might conceivably be argued
therefore that the treaty had created a régime which was to be observed by all
States, whether or not formally parties. The weight which might be attached to
such an argument would depend on various considerstions: the probability,
however, that the treaty would fall within the category of general law-making
treaties, and the fact that the area concerned was in any case one not subject

to the exclusive jurisdiction of any State,S€/ would tend to suggest that the

argument might be difficult to sustain, even if an international organization
wvas established with functions relating to sea-bed activities and enjoying
objective legal personality. Nevertheless, having regard to the possibility
that the argument might be raised, the position adopted by the International lLaw
Commission with respect to objective régimes may be noted. Sir Humphrey Waldock,
the Commission's Special Rapporteur on the Law of Treaties, originally propcsed
that an article dealirg with the establishment by treaty of objective régzimes
should be included in the Commission's draft provisions. In his coumentary on
the proposed artiecle, the Special Rapporteur expressed the view that the question
of the possible objective effect of treaties creating international organizations
should be omitted from the articles considered by the Commission, and left to

-be dealt with as part of the law relating to international organizations. QZ/
The Commission eventually decided, however, not to include a provision dealing
specifically with objective régimes, but to regulate the matter through the
articles which subsequently became articles 3% to 58 of the Vienna Convention.
The Commission did not specify whether, in so doing, it was intending to include
the possible objective effect of treaties creating international organizaticns,
or whether it was continuing to follow the Special Rapporteur's suggestion that
the point be set aside. The Commissica did, however, put forward an article
which provided that the provisions of the Convention should be applicable to the
constituent instrument of international organizations. The article became
article 5 of the Vienna Ccnventinn, which reads as follows:

"The present Convention applies to any treaty which is the constituent
instrument of an international organization and to any treaty adopted within
an international organization without prejudice to any relevant rules of the
organization."

Since it is clear that the Commission did intend, in its articles dealing with
third States, to provide for the possibility that arguments might be raised as
to the crcation of objective régimes, it is suggested that, at least ex facie,

ILO
N
™~

In his discussion of objective régimes the Special Rapporteur on the Law of
Treaties distinguished law-making treaties concerned with general
international law or with areas not subject to the exclusive jurisdiction
of any State, on the ground that any objective régimes that may result

from such treaties may be regarded as deriving their force more from custom
than from the treaty; the Special Rapporteur drew a comparison with other
cases, for example, treaties relating to particular regions and in which
the State or States having territorial competence participate. Third
repcrt on the Law of Treaties, ibid., paras. (18)-(19).

jiﬂ Third report on the Law cf Treaties, ibid., para. (20).
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the relevant provisions were intended to cover the possible objective effects of
a treaty establishing an international organization also. 88/

192. The discussion by the Commission as to whether treaties creating objective
régimes should be dealt with as a special case is summarized in its report as
follows:

"Some members of the Commission favoured this course, expressing the view
that the concept of treaties creating objective régimes existed in
international law and merited special treatment in the draft articles. In
their view, treaties which fall within this concept are treaties for the
neutralization or demilitarization of particular territories or areas, and
treaties providing for freedom of navigation in international rivers or
maritime waterways; and they cited the Antarctic Treaty as a recent example
of such a treaty. Other members, however, while recognizing that in certain
cases treaty rights and obligations may come to be valld erga omnes, did not
regard these cases as resulting from anr special concept or institution of
the law of treaties. They considered that these cases resulted either from
the application of the principle in article 32 (the subsesquent article 36)

or from the grafting of an international custom upon a treaty under the
process which is the subject of the reservation in the present article (tha
subsequent article 38). Since to lay down a rule recognizing the possibility
of the creation of objective régimes directly by treaty might be unlikely to
neet with general acceptance, the Commission decided to leave this question
aside in drafting the present articles on the law of treaties. It
considered that the provision in article 32, regarding treaties intended to
create rights in favour of States generally, together with the process
mentioned in the present article, furnish a legal basis for the establishment
of treaty obligations and rights valid erga omnes, which goes as far as is

at present possible. Accordingly, it decided not to propose any specilal
provision on treaties creating so-called objective régimes." 89

193. The Commission's approach was restated at the United Nations Conference on
the Law of Treaties by the Special Rapporteur on the Law of Treaties (who
perticipated as an expert consultant), who emphasized the special importance the
Commission had attached to the future article 36, paragraph 1, when it had
decided not to include a provision dealln; with objective régimes. 29/ He also
stressed that the future articles 35, 36 «..d 37 must be read together and that
article 36 assumed the simultaneous operation of article 35. The United Nations
Conference, by i1ts adoption of the articles quoted, endorsed the position taken

§§/ An additional reason for following in the present instance the reasoning and
method adopted in the Vienna Convention is that the law-making character of
a treaty dealing with sea-bed activities might weaken the force of arguments
based on the "objective" nature of any machinery established relating to
those activities, so as to make it improbable that the approach followed by
the International Court in the Reparation for Injuries Opinion (cibed in
note 84 above) would be preferred to that contained in the Vienna Convention.

1¢66 ILC report, article 34, commentary, para. (4)

Official Records, United Nations Conference on the Law of Treaties, First
Session, 35th meeting, Committee of the Whole, para. 55.

S &
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by the International iLaw Commission. The status of a third State vis-a-vis an
agreement which, it might be argued, established an objective régime, including
the establishment of international machinery, in respect of sea-bed activities,
would therefore continue to be determined by the articles of the Vienna Convention
previously cited.

194. In conclusion it may be said that, in the event that a State declined to
become a party to a treaty establishing international machinery relating to the
exploration and exploitation of sea-bed resources, it would not acquire any
obligations or rights under the instrument. Thus, if a registration or licensing
system were to be instituted, the State in question could not be obliged, nor
presumably would it attempt, to register its activities or to apply for a licence
in respect of them, nor would those activities receive such international
recognition as use of the registration or licensing machinery might affoxrd.
Provision could, however, be made to allow States which were not parties to
receive rights under the treaty; the actual exercise of rights by a non-party
would, under the Vienna Convention, require acceptance of any conditions and
obligations laid down in the agreement. Assuming that a particular State did
not accept any rights or obligations under the treaty, its activities would be
based on existing customary and conventional law (to the extent to which the
State might be a party to other agreements), unless and until a customary rule
of international law emerged, possibly derived from the treaty, as envisaged in
article 38 of the Vienna Convention.
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