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Endorsements

“It is vital to protect national minorities. But history shows us that when
states take unilateral steps to protect ‘their kin’ outside their borders,
there is a risk of tensions. This book highlights the dilemma of how pro-
tecting national minorities can affect inter-state relations.”

Knut Vollebaek, High Commissioner on National Minorities, Organiza-
tion for Security and Co-operation in Europe (OSCE)

“For two centuries the history of Europe — and latterly the world — has
been bedevilled by the emergence of nations (‘imagined communities’)
whose borders do not coincide with those of sovereign states. This timely
book examines that problem from a new angle — that of the international
‘responsibility to protect’ populations threatened by mass atrocities — and
suggests ways of ensuring that action by one state claiming kinship with
a threatened minority in another state can help resolve such conflicts
rather than make them worse.”

Edward Mortimer, Senior Vice-President, Salzburg Global Seminar

“This compilation juxtaposes thorny issues which have persistently troubled
international relations. Indeed, misunderstood and unchecked, both the
notions of ‘kin-state’ and ‘responsibility to protect’ can cause harm. Yet,
they are ideas that motivate and mobilise, and so merit careful examination
in context. Those concerned with complex inter-ethnic situations within
and between states should read this book to note both what to avoid and
what to secure. The new multilateralism of this century requires reflec-
tions and approaches as the authors of this book share and advocate.”
John Packer, Professor and Director, Human Rights Centre, University of
Essex
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The responsibility to protect
minorities: Is the kin-state a
problem or a solution?

Walter Kemp

States have a responsibility to protect all people at risk from atrocities
living on their territories — be they citizens or non-citizens, indigenous
people, majorities or minorities. But sometimes states may be too weak
to do so. Or they may act in a way that endangers part of the population,
for example persons belonging to a national minority.

What happens when states do not fulfil their responsibility to protect
their own citizens? History shows that repeated discrimination against
minorities and oppression of cultural, linguistic and other rights can lead
to inter-ethnic tensions, violence and atrocities. The worst-case scenario
involves genocide, ethnic cleansing, crimes against humanity or war
crimes.

After so many atrocities in the past, the international community has
vowed not to look away in the future. Thanks to a decision taken at the
2005 World Summit on the responsibility to protect (R2P), gone are the
days when states could tell others not to interfere in their “internal af-
fairs”. Now, according to the 2005 Outcome document, if states abrogate
their responsibility to protect, others must act to prevent atrocities, either
by providing assistance and building capacity or through a timely and de-
cisive response.!

But who can intervene, and how? Surely a state in which a large per-
centage of the population shares the same ethnicity or culture of the
group under threat would have a strong interest in defending “its kin”.
Yet, history shows that the intervention of a so-called “kin-state” or
“motherland” to defend a threatened minority in a neighbouring state

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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can increase rather than defuse conflict. Instead of helping find a solu-
tion, the interested party exacerbates the problem. But if it does not act,
who will?

This book examines the following dilemma: how can the protection of
national minorities be strengthened (internally) to prevent inter-ethnic
conflict, and, if that is insufficient, what are the possibilities and limita-
tions of “kin-states” in defending the interests of people sharing cultural,
linguistic, ethnic or historic bonds in a way that does not provoke bilat-
eral or regional tensions?

This is not just a philosophical question, it goes to the heart of peace
and security and the protection of human rights. For example, Hitler in-
voked the concept of Schutzmacht as an ethnically based “right” of Nazi
Germany to protect “its” kin in Poland and Czechoslovakia. India and
Pakistan have fought wars in Kashmir in defence of their respective kin.
Wars in the Balkans demonstrated what happens, both when minority
protection fails and when kinship ties lead to inter-state conflict. Cyprus
is another classic “kin-state” crisis. Russia’s relations with Russophones
in its “near abroad”, particularly the Baltic states and the Caucasus,
also highlight the potential for tensions, as do Hungary’s attempts to
strengthen ties with Hungarians abroad. Kosovo’s future will hinge on
the relationship between Kosovo’s Serbian community and its links with
Serbia. China’s treatment of national minorities and its policies towards
Tibet and Taiwan demonstrate the complexities of internal and external
R2P. Failure to protect minorities has led to atrocities in Africa, tensions
in the Middle East and border conflicts in South America. As the case
studies in this book demonstrate, this is an issue of international signifi-
cance.

What international laws and mechanisms exist to deal with such cases
where kinship ties complicate minority protection and bilateral relations?
That is the main focus of this book.

The book addresses the dual responsibility of states: (a) towards mi-
norities within their sovereign jurisdiction, and (b) as responsible part-
ners of the international system. The premise, central to R2P, is that sov-
ereignty and responsibility are mutually reinforcing principles. But how
does this work in practice? Since the boundaries of nations are seldom
perfectly congruent with the borders of states, nationally defined interests
may spill over into the sovereignty of other countries. The feeling of re-
sponsibility to protect the nation (and co-nationals who are nevertheless
citizens of other countries) is therefore potentially explosive, and may
lead to tensions between states. If a country violates responsibility (a), a
kin-state feels entitled to violate responsibility (b). This is a lose-lose sit-
uation. To prevent this situation, what leverage does the international
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community have to help states improve minority protection and good-
neighbourly relations?

The book is inspired by contributions made at a workshop on R2P and
national minorities that took place at the European Centre for Minority
Issues in Flensburg, Germany, in October 2008. It is part of a project co-
funded by the United Nations University (Tokyo) and the Centre for
International Governance Innovation (Waterloo, Ontario).

The book is divided into three parts. Part I looks at conceptual aspects
of R2P in the specific context of minority protection, including the role of
“kin-states”. Part II presents case studies that illustrate the complexities
of the issue in practice. Part III contains a concluding chapter that ex-
plores these various insights and their implications.

Part I begins with a chapter by one of the founders of R2P, Ramesh
Thakur. He explains the concept, its origins and what steps have been
taken to apply it in practice. He looks in particular at the political and
legal arguments that have been made for and against R2P since the adop-
tion of the Outcome document in 2005.

In Chapter 3, Bogdan Aurescu looks at how the concept of sovereignty
has evolved from the imperative of control to the need for responsibility.
He underlines the primary character of the responsibility of the home-
state in protecting individuals belonging to national minorities, and the
scope for international intervention when this fails. He coins the expres-
sion “kinterested” state to suggest that states sharing kinship ties with a
minority under threat may have an interest in the latter’s fate (and well-
being), but he argues that such states cannot intervene unilaterally to
protect “their kin”.

Walter Kemp (Chapter 4) considers “upstream” R2P, namely the re-
sponsibility to prevent, and what happens when states fail to live up to
their obligations. He highlights how R2P can be abused by states defend-
ing the interests of nations, and how the international community — such
as the High Commissioner on National Minorities of the Organization
for Security and Co-operation in Europe — can defuse tensions before
they become conflicts.

Bilateral treaties and mechanisms such as joint commissions are one
way of building confidence across borders and enabling interested states
to play a role in protecting and promoting the national identity and
human rights of national minorities. Elizabeth F. Defeis (Chapter 5) ex-
plores the history of how minority protection has been internationalized
and has become the subject of bilateral agreements and peace treaties,
for example in South Tirol.

Part II of the book presents particular cases that relate to R2P and kin-
states. Emma Lantschner (Chapter 6) provides an analysis of Hungary’s
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bilateral agreements with its neighbours, and how the minority issue has
both caused tensions and built confidence among states in Central Eur-
ope. Particular attention is paid to the role played by joint international
commissions for defusing tensions and protecting minorities.

The Middle East is also a theatre for R2P tensions. As described by
Joshua Castellino in Chapter 7, kinship issues within and between states
— for example Syria and Lebanon — define the region’s cultural diversity,
and can sometimes cause frictions. Castellino analyses Syria’s motivation
for intervening in Lebanon in 1975-1976, in terms of both Realpolitik
and R2P.

Ho-Ming So Denduangrudee looks in Chapter 8 at Viet Nam’s inter-
vention in Cambodia in 1978, particularly in relation to its desire to pro-
tect the Vietnamese minority from the atrocities of the Khmer Rouge. In
Chapter 9, Olena Shapovalova considers Russia’s role as a kin-state since
the collapse of the Soviet Union, particularly in respect to protecting
“compatriots” in Ukraine. This chapter begs the question: is kinship based
on language, ethnicity or citizenship? In the case of Russia, and other
countries, what is the bond that unites so-called compatriots or kin, and
what is the right of the “motherland” to protect them? How does this af-
fect stability within these countries and bilateral relations between them
and the “kin-state”? The Georgia—Russia conflict in 2008 highlights the
sensitivity and potential explosiveness of this issue.

James Tiburcio (Chapter 10) brings to light a lesser-known case, namely
that of Brazilians in Paraguay. He demonstrates how demographic and
economic factors have created a large Brazilian population in Paraguay,
and looks at how these Brasiguaios relate to the Paraguayan population
as well as to neighbouring Brazil. He shows how issues of land, citizen-
ship and culture — if left unresolved — can potentially develop into crises
within and between states. The final case study by Rhuks Ako (Chapter
11) examines the dispute between Nigeria and Cameroon over the Ba-
kassi peninsular, focusing on the role of Nigeria as a kin-state.

Some of the chapters appear critical of R2P, particularly the potential
abuse of the concept as a cover for hegemony or interference in the in-
ternal affairs of another (usually neighbouring) state. But the criticism is
of those who misuse the concept, not of the concept itself. Furthermore,
the focus is more on sovereign responsibility, prevention and strengthen-
ing the capacity of states to protect persons belonging to national minori-
ties (the first two pillars of R2P), rather than intervention after things go
horribly wrong (the third pillar). These aspects of R2P, often overlooked
because of debates about how states should respond to R2P situations in
a timely and decisive manner, deserve greater understanding and elabora-
tion.
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When opening the debate on R2P in the United Nations General
Assembly in July 2009, UN Secretary-General Ban Ki-moon reminded
member states about their failure to act in the past to prevent atrocities
and crimes and to protect the lives of millions of victims. “Together, in
this century, we can chart a different course ... Join me in the search for
a better way.” This book is part of that search.

Note

1. UN General Assembly, 2005 World Summit Outcome, UN Doc. A/RES/60/1, 24 October
2005; available at <http://www.un.org/summit2005/documents.html> (accessed 9 Decem-
ber 2010).






Part I

Problems and perspectives







2

The responsibility to protect:
A forward-looking agenda

Ramesh Thakur

One of the most dramatic normative developments of our time relates to
the use of military force to protect human beings by finessing the tension
between state sovereignty and international intervention through a re-
definition of “sovereignty” and “humanitarian intervention” as the “re-
sponsibility to protect”, the title of the 2001 report by the International
Commission on Intervention and State Sovereignty (ICISS).! Traditional
warfare is the use of force by rival armies of enemy states fighting over a
clash of interests: us against them. Collective security rests on the use of
force by the international community of states to defeat or punish an ag-
gressor from within the community, whoever that may be: all against one.
Peacekeeping involves the insertion of neutral and lightly armed third-
party soldiers as a physical buffer between enemy combatants who have
agreed to a ceasefire: us between formerly fighting enemies.

The “responsibility to protect” redefines sovereignty as responsibility
and locates the responsibility in the first instance with the state. If, but
only if, the state is unwilling or unable to honour the responsibility, or is
itself the perpetrator of atrocities, then the residual responsibility to pro-
tect victims of atrocity crimes shifts to the international community of
states, acting ideally through the United Nations Security Council. Thus,
the “responsibility to protect” refers to the use of military force by out-
siders for the protection of victims of mass atrocities: us against perpetra-
tors, as protectors of victims of mass atrocities.

When UN Secretary-General Kofi Annan issued his famous “challenge
of humanitarian intervention” in September 1999, he provoked a furious

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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backlash from many countries around the world. Yet, a mere six years
later, the R2P norm was endorsed by the world leaders gathered at the
United Nations. Annan called it one of his “most precious of all” achieve-
ments.” The idea has taken such rapid and seemingly firm hold as to have
its own distinctive acronym, R2P; its own new journal, with the inaugural
issue published in 2009;® and even T-shirts for university students.* Sov-
ereignty no longer implies the licence to kill: “We are all atrocitarians
now — but so far only in words, and not yet in deeds.”

Therein lies the rub, and that is the subject of this chapter. I will first
situate R2P in the context of the so-called “challenge of humanitarian
intervention” in the 1990s and trace the displacement of the challenge
with the responsibility to protect and its adoption by world leaders in
2005, then bring it up to date with the report of the UN Secretary-
General in January 2009, before outlining, as the main task of this chap-
ter, the unfinished agenda of operationalizing the norm.

From the 1990s challenge of humanitarian intervention to
the 2005 World Summit

Created from the ashes of the Second World War, with the allies deter-
mined to prevent a repeat of Adolf Hitler’s abominations, the United Na-
tions for most of its existence has focused far more on external aggression
than on internal mass killings. Yet Nazi Germany was guilty of both.
Unlike aggression against other countries, the systematic and large-scale
extermination of Jews was a new horror. In this new century, the world
organization is at long last elevating the doctrine of preventing mass
atrocities against people to the same level of collective responsibility as
preventing and repelling armed aggression against states.

The attributes and exercise of sovereignty have softened significantly
since 1945. The use of force, both domestically and internationally, was an
acknowledged attribute of state sovereignty, and war itself was an ac-
cepted institution of the Westphalian system with distinctive rules, eti-
quette, norms and stable patterns of practices to govern armed conflicts.®
In that quasi-Hobbesian world barely removed from the state of nature,
the main protection against aggression was countervailing power, which
increased both the cost of victory and the risk of failure. Since 1945, the
United Nations has spawned a corpus of law to stigmatize state use of
force and create a robust norm against it. Today there exist numerous
and significant restrictions on the authority of states to use force either
domestically or internationally.

A further challenge to the Westphalian order came with the adoption
of new standards of conduct for states in the protection and advancement
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of international human rights. Individuals became subjects of international
law as bearers of duties and holders of rights under a growing corpus of
human rights and international humanitarian law treaties and conventions.

Third, over time, the chief threats to international security have come
from violent eruptions of crises within states, including civil wars, while
the goals of promoting human rights and democratic governance, protect-
ing civilian victims of humanitarian atrocities and punishing governmen-
tal perpetrators of mass crimes have become more important. Moreover,
noncombatants dying from conflict-related starvation and disease now
vastly outnumber troops killed directly in warfare, by a ratio of up to 9:1.
The “maintenance of international peace and security”, for which pri-
mary responsibility is vested in the Security Council, in practice translates
into the protection of civilians. In a number of cases in the 1990s, the Se-
curity Council’s imprimatur covered the use of force with the primary
goal of humanitarian protection and assistance.’

Fourth, the proliferation of complex humanitarian emergencies after
the end of the Cold War, and the inappropriateness of the classical tenets
of UN peacekeeping for dealing with them,® highlighted the inherent ten-
sion between the neutrality and impartiality of traditional peacekeeping
and the partial consequences of peace enforcement. The Brahimi Report
confronted the dilemma squarely and concluded that political neutrality
has often degenerated into military timidity and the abdication of the
duty to protect civilians. Impartiality should not translate into complicity
with evil.?

Fifth, it has become commonplace to note that, under the impact of
globalization, political, social, commercial-economic, environmental and
technological influences cross borders without passports. The total range
of cross-border flows and activities has increased while the proportion
subject to control and regulation by governments has diminished. Na-
tional frontiers are becoming less relevant in determining the flow of
ideas, information, goods, services, capital, labour and technology. The
speed of modern communications makes borders increasingly permeable,
while the volume of cross-border flows threatens to overwhelm the cap-
acity of states to manage them.

The cumulative effect of these changes has posed significant concep-
tual, policy and operational challenges to the notion of state sovereignty,
which is considerably less sacrosanct today than in 1945. ICISS responded
to a series of military—civilian interactions in humanitarian crises that
confronted directly the egregious non-reactions by the Security Council,
as epitomized in particular by the Rwanda genocide in 1994 and the in-
tervention in Kosovo in 1999 by the North Atlantic Treaty Organization
(NATO). In both cases, many human rights advocates and humanitarian
agencies supported the military protection of civilians whose lives were
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threatened, thereby exposing the glaring normative gap for collective ac-
tion more clearly than in the past. If the United Nations was going to be
relevant, it had to engineer a basis for international involvement in the
ugly civil wars that produced such conscience-shocking suffering.

Norms neither arise nor are converted into laws and regimes by some
mysterious process. They require identifiable agents. The crucial actors
promoting and shepherding R2P through the maze of UN politics can be
broken down into norm entrepreneurs, champions and brokers.

As a norm entrepreneur, the UN Secretary-General is a unique inter-
national actor with distinctive characteristics and bases of authority and
influence, albeit with limitations.'” Annan was driven both by character
and by his experience of being in charge of peacekeeping at the time of
the Rwanda and Srebrenica massacres in 1994 and 1995. It helped also
that, as the only UN insider to have held the organization’s top job, he
had an unmatched grasp of UN politics.!' The other two norm entrepre-
neurs crucial to the R2P story are Lloyd Axworthy and Gareth Evans,
the activist foreign ministers of Canada and Australia who respectively
set up and co-chaired ICISS.

R2P’s state champion from start to finish was Canada, a country
strongly committed to UN-centred multilateralism, with a history of close
engagement with the world organization, political credibility in both
North and South and a proud tradition of successful global initiatives.
There were several other like-minded countries such as Norway and
Switzerland, as well as major foundations such as MacArthur and other
actors such as the International Committee of the Red Cross, which
worked closely with ICISS in supportive advocacy.

The norm broker was ICISS. Its mandate was to reconcile the tension
between “intervention” and “state sovereignty” and to find common
ground for military intervention to support humanitarian objectives.
Humanitarian imperatives and principles of sovereignty are reconciled
through “the responsibility to protect”, a paraphrase of “sovereignty as
responsibility” with some conceptual and enormous political conse-
quences.

The ICISS Report was published with exceptionally bad timing in De-
cember 2001. It suffered from attention deficit disorder because the world
was preoccupied with “9/11” and its aftermath.'? The subsequent invasion
of Iraq and the ousting of Saddam Hussein by a US-led coalition acting
without UN authorization had a doubly damaging effect. First, as ten-
sions mounted in 2002-2003, few had the time to focus on R2P. Second,
as the weapons of mass destruction justification for the war fell apart and
claims of close links between Saddam’s regime and al-Qaeda also proved
spurious, the coalition of the willing — Australia, the United Kingdom and
the United States as the three main belligerent states — began retroact-
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ively to use the language of humanitarian intervention and R2P as the
main plank of justification for their actions in Iraq.

Some of the ICISS Commissioners argued strenuously in the public
debate that Iraq would not have met the R2P test for intervention.
Co-chair Gareth Evans, Commissioner Ramesh Thakur and Research Di-
rector Thomas Weiss spoke and wrote extensively in the years following
the publication of the report to multiple audiences: policy (intergovern-
mental and government officials), scholarly and civil society.'* The Cana-
dian government organized an extensive series of consultations with
governments, regional organizations and civil society forums, typically
using the two co-chairs, as well as Thakur and Weiss (and some other
ICISS members within their regions), to help promote the report. As the
message resonated, many civil society organizations began advocacy and
dissemination work on their own as well.

The Secretary-General’s High-Level Panel on Threats, Challenges and
Change, which included Evans, reaffirmed the importance of the termino-
logical change from “humanitarian intervention” to “the responsibility to
protect”. It explicitly endorsed the ICISS argument that “the issue is not
‘the right to intervene’ of any State, but the ‘responsibility to protect’
of every State”.!> It proposed five criteria of legitimacy: seriousness of
threat, proper purpose, last resort, proportional means, and balance of
consequences.'® China’s formal paper on UN reforms noted that “[e]ach
state shoulders the primary responsibility to protect its own popula-
tion.... When a massive humanitarian crisis occurs, it is the legitimate
concern of the international community to ease and defuse the crisis.”!’
In the United States, the Gingrich—Mitchell Task Force too endorsed the
responsibility to protect.’® In his own report before the World Summit,
Annan made an explicit reference to ICISS and R2P as well as to the
High-Level Panel, endorsed the legitimacy criteria and urged the Secu-
rity Council to adopt a Resolution “setting out these principles and ex-
pressing its intention to be guided by them” when authorizing the use of
force.!”

R2P was one of the few substantive items to survive the negotiations at
the World Summit in New York in September 2005. Some R2P enthusi-
asts criticized the summit’s emphasis on the state and the requirement
for coercive measures to be authorized by the Security Council as con-
stituting “R2P lite”, while others thought that paragraphs 138-139 of
the World Summit Outcome document were wordier and woollier than
the ICISS version.”’ The already high ICISS bar was raised again with the
emphasis on states “manifestly failing” in their responsibility to protect.
At the same time, the circumstances justifying international intervention
were narrowed down from large-scale killings and ethnic cleansing to the
four specified cases of genocide, war crimes, crimes against humanity and
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ethnic cleansing — and nothing else. And the emphasis on atrocities being
apprehended, not necessarily actually occurring, was lost in translation.
This does not diminish the importance of the achievement. The con-
cept was given its own subsection title. The document marks a clear,
unambiguous acceptance by all UN members of individual state responsi-
bility to protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. Member states further declared that they
“are prepared to take collective action, in timely and decisive manner,
through the Security Council ... and in cooperation with relevant re-
gional organizations as appropriate, should peaceful means be inadequate
and national authorities are manifestly failing to protect their popula-
tions”.?! However, the legitimacy criteria — which would simultaneously
make the Security Council more responsive to outbreaks of humanitarian
atrocities than hitherto and make it more difficult for individual states or
ad hoc “coalitions of the willing” to appropriate the language of humani-
tarianism for geopolitical and unilateral interventions — were dropped.?

The Report of the UN Secretary-General, 2009

Ban Ki-moon succeeded Kofi Annan as UN Secretary-General a little
over a year after the 2005 World Summit’s endorsement of R2P. Ban has
not been shy of adopting R2P as his own cause, confident enough of his
own worth not to worry that he will merely be advancing his predeces-
sor’s legacy. (There is a lesson in this for the Harper government in Ot-
tawa. Instead of embracing R2P proudly and celebrating it as a Canadian
success, it has kept its distance because it was the Liberal government’s
initiative.) His task was the harder for so many countries seeing him as
Washington’s choice (and in particular the choice of UN-sceptical US
Ambassador John Bolton). The problem was compounded by choosing
an American, Professor Edward C. Luck, as his Special Adviser with a
focus on R2P, one with little professional background on the subject.

Ed Luck did come to the post with several key assets and advantages: a
deep knowledge of UN-US relations; intimate familiarity with the UN
system and structures, including the institutional bottlenecks to reform;
the ability to think, speak and write clearly and succinctly; and the confi-
dence of Ban. Despite ceding ground to critics and dropping R2P from
Luck’s title, Ban remained focused on the issue and fully supported
Luck’s efforts to talk through the agenda with the various UN constitu-
encies. In sharp contrast to Bolton’s suspicion of the principle, US Am-
bassador Susan Rice endorsed the norm and, in a closed door session of
the Security Council on 29 January 2009, affirmed that the new Obama
administration took the responsibility to protect very seriously.
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Drawing on Luck’s wide-ranging consultations and reflections, in Janu-
ary 2009 Ban published his report on implementing R2P.? It rightly takes
as its key point of departure not the original 2001 ICISS Report but the
relevant clauses from the 2005 Outcome document. It clarifies and elabo-
rates some things, for example the fact that because force is the last re-
sort does not mean we have to go through a sequential or graduated set
of responses before responding robustly to an urgent crisis (para. 50).
But in practice, as Washington discovered in 2003, it will be exceedingly
difficult to get UN agreement to the use of force other than as the last
resort, after all other options have been seen to be tried, exhausted and
failed. Ban’s report does not add much to the substance of what was said
in 2001, and therefore could have been shorter instead of exceeding the
length guidelines instituted by Annan for such reports. But it does flesh
out in greater and clearer detail many of the ideas of the 2001 report. It
notes explicitly that all peoples inside a state’s territorial jurisdiction, not
just citizens, must be protected by a state (para. 11.a). Following both the
Brahimi and ICISS reports and the 2005 Outcome document, it reiterates
the requirement for early warning capacity (annex) — without explaining
how the politics of the UN community will be overcome to achieve this.

Moreover, it is a good read, eschewing bureaucratese. It notes “the
brutal legacy of the twentieth century” that “speaks bitterly and graphi-
cally of the profound failure of individual States to live up to their most
basic and compelling responsibilities, as well as the collective inadequa-
cies of international institutions” (para. 5). It asks if in the new century
we cannot find the will and the capacity to do better. It notes “clarity,
simplicity, and lack of qualifications or caveats” in the Outcome docu-
ment’s adoption of R2P in 2005 (para. 13). And it points out that “the
choice need not be a stark one between doing nothing or using force”
(para. 11.c).

Ban’s report is effective and clever in repackaging R2P in the language
of three pillars: the state’s own responsibility to protect all peoples on its
territory; international assistance to help build a state’s capacity to de-
liver on its responsibility; and the international responsibility to protect.
If the metaphor helps to garner more widespread support, all praise to
Ban and his team.

Still, the report goes over the top in elaborating on the metaphor by
insisting that the “edifice” of R2P will tilt, totter and collapse unless all
three pillars are of equal height and strength (para. 12). This is simply not
true. The most important element — the weightiest pillar — has to be the
state’s own responsibility. And the most critical is the international com-
munity’s response to fresh outbreaks of mass atrocity crimes. Although
the resistance of people to abbreviating the norm into R2P is under-
standable, reformulating R2P as “RtoP” as a distinguishing contribution
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(Summary and para. 2) is petty and just plain silly. It confuses rather than
helps and is also less elegant.

Mercifully, and contrary to what many of us feared, Ban’s report does
not retreat from the necessity for outside military action in some circum-
stances. But it does dilute what was the central defining feature of R2P.
The ICISS was called into existence to deal with the problem of brutal
leaders killing large numbers of their own people. It built on the land-
mark Brahimi Report of 2000, which noted that the United Nations can-
not be neutral between perpetrators and victims of large-scale violence.
We are all happy to assist the good guys build state capacity. The chal-
lenge is what to do with the bad guys, those intent on grave harm who
use sovereignty as a licence to kill with impunity.

R2P’s added value is that it crystallized an emerging new norm of using
international force to prevent and halt mass killings by reconceptualizing
sovereignty as responsibility. It aims to convert a shocked international
conscience into timely and decisive collective action. This requires urgent
clarification with respect to both when it should kick in as an inter-
national responsibility and when not; who makes these decisions; and on
what basis. Do R2P operations require their own distinctive guidelines on
the use of force? How and where can we institute systematic risk assess-
ments and early warning indicators to alert us to developing R2P-type
crises? How do we build international capacity and will to protect at-risk
populations when state authorities are complicit through either incapa-
city or, more culpably, direct complicity?

On these key issues, we are no further ahead today: we seem to be re-
creating the 2005 consensus instead of operationalizing and implementing
the agreed collective responsibility. The use of force by the United Na-
tions against a state’s consent will always be controversial and contested.
That is no reason to hand over control of the pace, direction and sub-
stance of the agenda of our shared, solemn responsibility to the R2P
sceptics.”*

From words to deeds, principle to practice: An unfinished
journey

R2P is a call to action on prevention, intervention and post-conflict re-
construction. There is always a danger with radical advances that commit-
ments at grand summits will suffer many a slip after the champagne flutes
are stored. R2P is not just a slogan. Failure to act will make a mockery of
the noble sentiments. The implementation and compliance gap is espe-
cially distasteful when mass murder and ethnic cleansing are the result of
sitting on the sidelines.
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The 2005 QOutcome document notwithstanding, some national diplo-
mats insist that the heads of state and government rejected R2P in 2005.%
The first danger thus is that of rollback: a shamefaced edging back from
the agreed norm of 2005, a form of buyer’s remorse. The need exists for
continued advocacy and activism by civil society and for concerned gov-
ernments to remain steadfast and hold all governments’ feet to the fire of
individual and collective responsibility to protect at-risk populations.
After a lecture in Colombo, Sri Lanka, Gareth Evans armed with R2P
in 2007 was flatteringly compared to the coming of Christopher Colum-
bus in 1492 and Vasco da Gama in 1498 armed with the Bible and the
sword.”® One newspaper reported on “crackpot ideas” such as R2P that
have been “dismissed in academic and political circles as the latest ‘neo-
imperialist’ tactic of the big powers to intervene in the affairs of small
nations”.”’

Many regimes that fear the searchlight of international attention being
shone on their misdeeds will try to chip away at the norm until only a
facade remains. The advocates of R2P cannot allow them to succeed. Bet-
ter that the serially abusive regimes live with this fear of international
intervention than that their people fear being visited by death and disap-
pearance squads. Of course, members of such regimes could remove the
cause of such fear by working, by themselves (Pillar I) or in concert with
international friends (Pillar II), to remove the causes and prevent a crisis
from arising.

A second, opposite danger of rollback lies with the aggressive humani-
tarian warriors who gave “humanitarian intervention” such a bad name
in the first place. Iraq is the best example of why the authors and pro-
moters of R2P fear certain “friends” as much as opponents. Developing
countries’ histories and their peoples’ collective memories are full of past
examples of trauma and suffering rooted in the white man’s burden. The
weight of that historical baggage is simply too strong to sustain the con-
tinued use of the language of humanitarian intervention.

Another danger from over-enthusiastic supporters is misuse of the con-
cept in non-R2P contexts. A group of retired NATO generals, including
an ICISS Commissioner, for example, used it to justify the first use of
nuclear weapons to prevent nuclear proliferation.”® Others have used the
label to refer to action to halt the spread of HIV/AIDS or to protect in-
digenous populations from climate change.

An admittedly tougher case arose in 2008 with Myanmar’s deadly Cyc-
lone Nargis, when principles, politics and practicality nonetheless con-
verged in counselling caution in invoking R2P. There is no morally
significant difference between large numbers of people being killed by
soldiers firing into crowds and the government blocking help being deliv-
ered to the victims of natural disasters.
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Conceptually, the shift from the crime of mass killings by acts of com-
mission such as shooting people to acts of omission such as preventing
them from getting food and medical attention is a difference of degree,
not of kind.

Legally, the four categories where R2P apply are genocide, war crimes,
ethnic cleansing and crimes against humanity. The original ICISS Report
(para. 4.20) explicitly included “overwhelming natural or environmental
catastrophes” causing significant loss of life as triggering R2P if the state
was unable or unwilling to cope or rebuffed assistance. This was dropped
by 2005. But “crimes against humanity” were included and could perhaps
apply to the Burmese generals’ actions in blocking outside aid.

Politically, however, one cannot ignore the significance of the exclusion
of natural and environmental disasters in 2005. Clearly, the normative
consensus on the new global norm did not extend beyond the acts of
commission of atrocity crimes by delinquent governments. To attempt to
reintroduce it by the back door today would strengthen suspicion of
Western motivations and reinforce cynicism of Western tactics. The
United Nations must base its decisions on the collectively expressed will
of its member states, not on that of an independent commission or indi-
vidual member states. Unlike previous decades, the new unity of the glo-
bal South, led by Brazil, China, India and South Africa, is based on a
position of strength, not weakness. The West can no longer set or control
the agenda of international policy discourse and action.

Practically, there is no humanitarian crisis so grave that it cannot be
made worse by military intervention. Unappealing as they might be, the
generals are in effective control of Myanmar. The only way to get aid
quickly to where it is most needed is with the cooperation of the authori-
ties. If they refuse, the notion of fighting one’s way through to the victims
is ludicrous. The militarily overstretched Western powers have neither the
capacity nor the will to start another war in the jungles of Southeast Asia.
If foreign soldiers are involved, it does not take long for a war of libera-
tion or humanitarian assistance to morph into a war of foreign occupa-
tion in the eyes of the local populace.

There is also the question of which is more damaging to R2P in the
longer term: invoking or ignoring it in the context of natural disasters
such as Cyclone Nargis. If the invocation does not help in the immediate
emergency, this may indeed cause even more determined opposition and
intensify the backlash against R2P; then the painfully forged consensus
on the R2P norm will fracture without any material help being provided
to the displaced and distressed. That is, help will be less forthcoming to
the next group of victims of large-scale killings. The correct equation thus
is that invoking R2P in Myanmar would have endangered lives elsewhere
in the future, without saving any and possibly even delaying help for the
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Nargis victims in 2008. Feeling good about one’s own moral superiority
by accusing others of privileging a norm over saving lives is a peculiar
form of self-indulgence that perpetuates the killing fields without allevi-
ating anyone’s suffering.

Diplomatic pressure was better exerted on the basis of humanitarian
principles enshrined in a number of UN General Assembly resolutions
than on the coercive language of military intervention for which no one
had the stomach and few had the capacity. These include the Guiding
Principles for humanitarian assistance of Resolution 46/182 in 1991, the
2005 World Summit Qutcome document, Resolution A/RES/61/134 of
December 2006, and, most recently, Resolution A/RES/62/93 of Decem-
ber 2007. There are also the agreed norms and guiding principles in rela-
tion to internally displaced persons. All of these recognize and reaffirm
the norm of state sovereignty and the principle of state consent. But they
also call on the afflicted states to facilitate the work of humanitarian ac-
tors providing relief and assistance and to provide safe and unhindered
access to humanitarian personnel. In the end, Secretary-General Ban’s
use of the bully pulpit, good offices and personal on-the-spot diplomacy
did make a difference that may not have been enough to satisfy the ha-
bitual UN critics but was nonetheless crucial in helping many in distress
through relaxing some curbs on international relief efforts.

A related danger is seeking remedy in R2P when better or more ap-
propriate tools and instruments are available for dealing with the crisis at
hand. A good example of this occurred in 2009 when Israel launched a
massive offensive in Hamas-ruled Gaza, putatively in response to rocket
attacks from Gaza against civilian targets in Israel. There were issues of
international and UN Charter law involved: the well-established rights to
self-defence against armed attack and to resist foreign occupation; the
validity of these justifications for the resort to violence by Israel and Pal-
estinians; and the limits to the exercise of these rights. There were issues
of international humanitarian law: regardless of whether or not the use of
force itself is lawful, the conduct of hostilities is still governed by the Ge-
neva laws with respect to proportionality, necessity and distinction be-
tween combatants and civilians. There were charges and counter-charges,
including by responsible UN officials and special rapporteurs, of the
possible commission of war crimes. In the midst of all this, the invocation
of R2P did not seem to be the most pressing or most relevant contribu-
tion to the solution. At the same time, the debate over Gaza also raised
the further question of occupying powers’ responsibility to protect all
peoples living under their occupation, be they Palestinians or Iraqis or
Afghans.

To return to the point about Ban’s 2009 report not providing a sharp
enough clarification of the use of force to save lives, the original ICISS
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report could rightly be said to be the root of this problem. For it failed to
make a forceful distinction between state incapacity, on the one hand,
and state complicity through unwillingness or perpetration, on the other
hand. A good example of the latter would be the killing of up to 2,000
Muslims in the state of Gujarat in India in 2002 under the baleful influ-
ence of a Hindutva government in the province. The distinction is fine in
principle but enormously consequential for policy.

As noted earlier, external military intervention to protect civilians in-
side sovereign borders without the consent of the state concerned differs
from traditional warfare, collective security and peace operations. The
protection of victims from mass atrocities requires different guidelines
and rules of engagement as well as different relationships to civil authori-
ties and humanitarian actors. These differences need to be identified, ar-
ticulated and incorporated into officer training manuals and courses.*’
For example, recalling the tragedy of Rwanda in 1994: how does a UN
peace operation, sent to supervise a peace agreement and process, recast
its task on the fly to prevent an unfolding genocide?

Operationalizing R2P with respect to the protection agenda in the field
will mean adopting a bottom-up approach that brings together the hu-
manitarian actors on the ground in conflict zones.*! Each context requires
its own specific protection actions against threats to the people at risk
there. The United Nations can provide the normative mandate at the
global level for their protection and the forces necessary for intervention
if need be. The action to prevent and rebuild has to be undertaken by
UN agencies acting collaboratively with local civil society actors, non-
governmental organizations and representatives of the Red Cross and
Red Crescent movement. They can be brought together in a distinct pro-
tection cluster to assess needs and priorities for each vulnerable group
requiring protection and identifying, in advance, the custom-tailored re-
sponses for prevention and rebuilding.

At the same time, opponents have a point in cautioning about the
moral hazard that would result from over-enthusiastic recourse to inter-
national intervention. It can create perverse incentives for rebels and
dissidents to provoke state retaliation to armed challenges. This was rec-
ognized by Kofi Annan just one year after his “challenge of humanitarian
intervention”. In his Millennium Report, he conceded that his call for a
debate on the challenge of humanitarian intervention had led to fears
that the concept “might encourage secessionist movements deliberately
to provoke governments into committing gross violations of human rights
in order to trigger external interventions that would aid their cause”.*
This needs further research as well.®

So too does the question of whether groups who constitute a minority
in one country and are targeted for killings or ethnic cleansing based on
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their group identity are owed any responsibility by their kin-state: China
vis-a-vis overseas Chinese, say in Indonesia, or India vis-a-vis ethnic In-
dians in Fiji** or Tamil Hindus in Sri Lanka, or Pakistan vis-a-vis Muslims
in India, or Russia vis-a-vis Russians in the Baltic states, or Albania vis-a-
vis Albanians around the Balkans, or the West vis-a-vis the whites in Zim-
babwe. This, of course, is the subject of detailed exploration — historical,
philosophical, normative and legal — in this volume. Inter-ethnic conflict
and genocide have demonstrated the dangers of failing to protect people
targeted by their fellow citizens. The general international opinion around
the world in 2008 was that Russia invoked R2P to camouflage highly
traditional geopolitical calculations in launching military action against
Georgia in defence of its interests in South Ossetia.*> But unilateral in-
tervention by a kin-state can lead to conflict within and between states.
This presents a dilemma: although the world cannot stand by when mi-
nority rights are being trampled, the protection of national minorities
should not be used as an excuse to violate state sovereignty. Therefore,
how can R2P be applied to the protection of persons belonging to na-
tional minorities? Whose responsibility is it to protect such persons? A
sensible answer might come from the formula that France uses to de-
scribe its relationship with Quebec in Canada: ni ingérence ni indifférence
(neither interference/intervention nor indifference).

Of course, the question of protecting members of the kin group in
neighbouring or distant locations outside the territorial borders is con-
ceptually linked also to the question of protecting one’s citizens who
come under attack overseas. Thus the United States invaded Grenada os-
tensibly with the goal of protecting US citizens, and Israel has sometimes
exercised the right to use its military forces to rescue its nationals from
foreign trouble spots and dangers.

As the Burmese, South Ossetian and Gaza conundrums show, to date
our responses have typically been ad hoc and reactive, rather than con-
solidated, comprehensive and systematic. We need a paradigm shift from
a culture of reaction to one of prevention and rebuilding.

Yet another item on the research agenda would be to examine past
iconic examples of horrific atrocities and genocidal killings in twentieth-
century history, including the Holocaust, Bangladesh, Cambodia, Rwanda
and the Balkans. Conversely, there are some iconic cases of “bad” inter-
ventions, such as that to remove the Marxist Allende regime in Chile,
that could also be studied with respect to what, if any, difference R2P
would or might have made. This would apply especially if legitimacy cri-
teria could be approved by consensus.

This extensive research agenda will help to build a caseload of R2P-
type situations as a guide to future deliberations, evidence-based analyses
and robust action. Civil society continues advocating on this issue. For



22 RAMESH THAKUR

example, a sub-unit within the World Federalist Movement’s office in
New York has been engaged in support of R2P for several years. Recog-
nizing that the global endorsement of the norm in 2005 was but the pre-
lude to translating it into timely action to prevent crises and stop atrocities,
the Global Centre for the Responsibility to Protect (GCR2P), based at
the Ralph Bunche Institute for International Studies at the Graduate
Center of the City University of New York (CUNY), was launched in
February 2008 at the United Nations. Ban Ki-moon welcomed the Global
Centre’s establishment as “an effective advocate in the struggle to pre-
vent the world’s most heinous mass crimes”.*® Supported by several gov-
ernments, foundations and private donors, it will generate research,
conduct high-level advocacy and facilitate the activities of those working
to advance the R2P agenda.

Conclusion

“I saw the crisis in the R2P prism with a Kenyan government unable to contain
the situation or protect its people. ... I knew that if the international community
did not intervene, things would go hopelessly wrong. The problem is when we say
‘Iintervention’, people think military, when in fact that’s a last resort. Kenya is a
successful example of R2P at work.” (Kofi Annan®’)

R2P is much more fundamentally about building state capacity than
undermining state sovereignty. The scope for military intervention under
its provenance is narrow and tight. The instruments for implementing its
prevention and reconstruction responsibilities on a broad front are
plentiful. When post-election violence broke out in Kenya in December
2007-January 2008, Francis Deng urged the authorities to meet their
responsibility to protect the civilian population.®® Archbishop Emeritus
Desmond Tutu interpreted the African and global reaction to the Kenyan
violence as “action on a fundamental principle — the Responsibility to
Protect”.®® Called in to mediate, Annan too saw the crisis in R2P terms.
His successful mediation to produce a power-sharing deal is the only pos-
itive R2P marker to date.

One possible means of entrenching the norm in public and policy
discourse would be to cite paragraphs 138 and 139 of the Outcome
document in the preambular paragraphs of all relevant Security Council
resolutions creating or renewing UN peace operations, and the operative
paragraphs could contain the protection of civilians in armed conflict as
part of the mandate of UN missions. This could help to generate the sort
of norm entrapment that is familiar from the human rights literature.
That is, every time that a state protests that R2P is not applicable to it,
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that critics have misunderstood the facts or not taken due account of the
context, it acknowledges and reinforces the global norm even while ques-
tioning its applicability in the specific case to hand. Similarly, much as
imitation is the sincerest form of flattery, Russia’s invocation of the R2P
norm in its 2008 invasion of Georgia was a tribute to the moral power of
R2P.

History proves that, sovereignty and the norm of non-intervention not-
withstanding, regional and global powers have intervened, repeatedly, in
the affairs of weaker states.*’ After the end of the Cold War, the Security
Council experienced a spurt of enforcement activity within civil wars to
provide international relief and assistance to victims of large-scale atroci-
ties from perpetrator or failing states. From Liberia and the Balkans to
Somalia, Kosovo and East Timor, conscience-shocking humanitarian ca-
tastrophes were explicitly recognized as threats to international peace
and security requiring and justifying forceful responses. When the Secu-
rity Council was unable to act owing to lack of enforcement capacity, it
subcontracted the military operation to UN-authorized coalitions. And if
it proved unwilling to act, sometimes groups of countries forged coali-
tions of the willing to act anyway, even without Security Council authori-
zation.

R2P offers developing countries better protection through agreed and
negotiated-in-advance rules and roadmaps for when outside intervention
is justified and how it may be done under UN authority rather than uni-
laterally. It will thus lead to the “Gulliverization” of the use of force by
major global and regional powers, tying it with numerous threads of glo-
bal norms and rules. Absent R2P, they have relatively more freedom, not
less, to do what they want. R2P is rooted in human solidarity, not in
exceptionalism of the virtuous West against the evil rest. And, contrary to
what many developing country governments might claim, it is rooted as
firmly in their own indigenous values and traditions as in abstract notions
of sovereignty derived from European thought and practice. Many tradi-
tional Asian cultures stress the symbiotic link between duties owed by
kings to subjects and loyalty of citizens to sovereigns, a point made by civil
society representatives who accordingly conclude that, far from abridging
sovereignty, R2P enhances it.*! Even in a modern context, India’s consti-
tution imposes R2P-type responsibility on governments in its chapters on
fundamental rights and the directive principles of state policy.*

By the same token, however, Westerners need to recognize and accom-
modate developing country sensitivities. The crisis over “humanitarian in-
tervention” arose because too many developing countries concluded that
a newly aggressive West, intoxicated by its triumph in the Cold War, was
trying to ram its values, priorities and agenda down their throats. Even
today, differences within both camps notwithstanding, the global North/
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South divide is the most significant point of contention for “the inter-
national community”.** With regard to the use of force, for example, ad-
vocates of the right to non-UN-authorized humanitarian intervention in
essence insisted that the internal use of force by the rest would be held
up to international scrutiny, but the international use of force by the West
could be free of UN scrutiny. For developing countries, the United Na-
tions was a key instrument for the protection of vulnerable nations from
predatory major powers; for many Westerners, it was acting to thwart
forceful action to forestall or stop the killing of vulnerable people.

ICISS engaged in an extensive outreach exercise involving a cross-
section of governmental and civil society representatives in every conti-
nent, in which it listened to and often incorporated ideas expressed by
others instead of simply talking to them.* The overwhelming dominance
of Westerners in global intellectual discourse and civil society influence is
an unfortunate fact of life. A major reason for the failure of the 2005
Outcome document to include a single reference to the nuclear weapons
challenge was the backlash against the unilateral reinterpretation by the
five NPT-licit nuclear powers of the Nuclear Non-Proliferation Treaty
that it was solely about non-proliferation obligations by the rest instead
of a package bargain between non-proliferation and disarmament obliga-
tions. In a Security Council debate on the protection of civilians in armed
conflict on 4 December 2006, Chinese ambassador Liu Zhemin warned
that the 2005 Outcome document was “a very cautious representation
of the responsibility to protect populations from genocide, war crimes,
ethnic cleansing and crimes against humanity ... it is not appropriate to
expand, wilfully to interpret or even abuse this concept”.* Yet that is
precisely what was suggested in 2008 in the context of Cyclone Nargis
and more recently by the London-based One World Trust.*® Ban is surely
right in warning that “it would be counterproductive, and possibly even
destructive, to try to revisit the negotiations that led to the provisions of

paragraphs 138 and 139 of the Summit Outcome”.¥’
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The borders of sovereignty:
Whose responsibility is it to
protect national minorities?

Bogdan Aurescu

The place of sovereignty in international law

Sovereignty is at the same time a concept, an institution, the most impor-
tant characteristic of the state and, in the consecrated form of “sovereign
equality”, a fundamental principle of international law.

As a concept, it has both legal and political dimensions. As a legal con-
cept, it has both a domestic and an external projection, these two compo-
nents or facets being in permanent communication. As an institution, it
can be considered as the oldest or, in other words, the primordial one.
Indeed, sovereignty appeared at the same time as the state and inter-
national law. Nevertheless, despite certain superficial perceptions to the
contrary, sovereignty is one of the most dynamic legal concepts.

The emergence of sovereignty was an effect of the efficiency canon
that characterized the whole evolution of international law. It was the so-
lution to an issue of the power relationship between the persons belong-
ing to, and inside, a certain group. It involved a transfer from a system of
exercising authority on the basis of blood (thus ethnic) relations to a
model of exercising authority on the basis of the necessity to control the
territory in order to control the individuals of the group within that terri-
tory. At the same time, it was also a matter of a power relationship in re-
lation to other (similar) communities.

Before the appearance of the state in its classic parameters — territory,
population and authority exercised over that territory and over the popu-
lation living in that territory (authority exercised in relation to a certain

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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territorial organization of the population) — the political system in the
pre-state tribal society was based on blood relationships, with the hier-
archies and the authority enforcement models being built on kinship
and the primacy of age. The conflicts between or among the pre-state
societies/entities started out of the necessity to control and appropriate
the resources needed for the survival of the various social communities.'

As long as these resources were enough for the needs of the reduced
number of individuals composing the various communities, these commu-
nities remained autarchic, quasi-isolated and essentially based on a nat-
ural self-sufficient economy. When the resources in question — located on
a certain piece of territory — were exhausted, the pre-state community
would abandon that location for another area rich in resources. As long
as the spatial transfer of the community was unproblematic, thus ensur-
ing easy access to newly available resources, there were no reasons for
the territory to represent per se an essential factor for the exercise of
authority within the particular community.

But when the population of these pre-state communities grew in
number and the available resources became insufficient — thus disputed
by and among competing communities — the territory where they were
located started to be perceived as more important than before, both
within the community and in the relations among these communities. A
contest for territory began, producing an important transformation in the
way the basis of authority was conceived inside the pre-state communi-
ties. This evolution concerning the population and the territory — two of
the elements defining the state as we know it — provoked the transforma-
tion regarding the exercise of authority over these two elements: inside
the community, power started to be defined more authoritatively in
connection with the ability to control a territory rich in resources (thus
allowing control of the population) and was not any more based on kin-
ship.?

The inherent struggle between or among various communities for con-
trol over territory (and thus for its resources needed by the pre-state so-
ciety) produced not only a transformation inside the respective entities in
the way power was exercised, but also a coalescence of the particular
identity of each community in contrast with the identities of other com-
peting communities. The disputes, conflicts and competition stimulated
interaction and thus the perception of the difference in the features of
these communities. The state itself is the expression of growing solidarity
inside the community, having to compete efficiently (the efficiency crite-
rion being of the essence) with other similar entities for the control of
territories with resources. This transformation inside the community,
stimulated by the unavoidable interaction with other communities, marks
the birth of the state, of the new way authority is exercised inside and
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outside the state, of sovereignty, with its domestic and external dimen-
sions, and of international law — the first rules regulating conduct between
and among these entities, contacts among which will incessantly multiply.

It is clear that, from the very first day of statehood, sovereignty defined
the way the state exercised its power, and consequently its responsibili-
ties, over the individuals composing the population living in its territory.
Of course, it would be idle to pretend that the word “responsibility”
properly defined from the very beginning the relation between state
power and the individuals composing its population. In fact, the relation-
ship between state and individual was always a complex one, as it is now.

At the very beginning, the state was created as a mechanism instru-
mental to better achieve (i.e. more efficiently) the needs of a certain soci-
ety (and, of course, of its individuals). The credo of a state instrument for
the benefit of its citizens was very well defined by Hugo Grotius (follow-
ing Cicero’s thinking in his well-known De Re Publica) in his equally fa-
mous De Jure Belli ac Pacis: “Est autem civitas coetus perfectus liberorum
hominum, juris fruendi et communis utilitatis causa sociatus” [“The state
is the perfect society of free people united for the promotion of law and
of the common benefit”].*

Nevertheless, the early ages of statehood proved that domestic
sovereignty — supremacy — changed to become absolute in terms of its
exercise over individuals. Jean Bodin, in his Les six livres de la Répub-
lique of 1576, showed that the prince — the absolute ruler of the state — is
beyond the power of laws, and the French lawyer Charles L’Oyseau
wrote in his Traicté des Seignories of 1609 that sovereignty is absolute,
with no limitation of power and authority, with no exception to persons
or matters.

But the absolute exercise of sovereignty inside the state never had, in
real terms, a corresponding manifestation in inter-state relations, despite
doctrinal claims to the contrary. Even Jean Bodin, often considered as
the main theoretician of absolute sovereignty, underlined in his master-
piece that the prince (and his successors) had to observe the treaties con-
cluded with other states: “le Prince souverain este tenu aux contracts par
luy faits, soit avec son sujet, soit avec I’éstranger” [“The sovereign prince
is bound by the contracts concluded by him, either with his subjects, or
with the foreigners”].’

In fact, absolute exercise of the external sovereignty of the state in re-
lation to other states always was, in practical terms, an absolute impossi-
bility.® As shown above, the very emergence of sovereignty (and of the
state) was the direct result of interaction between pre-state communities.
This interaction is itself the expression of the external component of sov-
ereignty. Moreover, this interaction implies a necessary accommodation
— and thus an inherent limitation — of the exercise of the sovereignties
involved in this process. In fact, the fundamental mechanism of norm cre-
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ation in international law implies the concurring sovereign wills of states,
as subjects of international law. This sovereign consensus cannot be
achieved without some compromise among the states involved. Such
compromise cannot, in turn, be obtained without inherent limitations on
the exercise of state sovereignty. These limitations are motivated only
by the common interest and by the necessity for certain values to be
protected — values that are so important for the international community
as to need protection by means of norms of international law.

In real terms, external sovereignty — independence — is in fact de-
pendent on the increasing interdependence among the international
actors in contemporary international relations. And one of the most im-
portant and emergent influential actors is the individual.

Sovereignty in dynamic evolution — from classic to
contemporary international law

Sovereignty appeared at the same time as the state. It characterizes all
state actions and functions, and will last as long as the state exists as a
subject of public law, irrespective of the legal or political basis or nature
of the state. But its continuing functioning as an animus of the state does
not mean that the configuration of this essential institution remained
unchanged. On the contrary, sovereignty adapted itself (or was adapted)’
according to the inherent transformations of domestic societies and of
international relations: “the conditions under which sovereignty is exer-
cised ... have changed dramatically.”®

The “classic” international law defines sovereignty as unique and indi-
visible (it cannot be fragmented, because it can belong to only one state),
exclusive (only one sovereignty can be exercised over a particular state
territory), inalienable (the sovereign prerogatives cannot be abandoned
or transferred to other states or entities), self-originated (from within the
state, not assigned from outside) and plenary (the sovereign prerogatives
cover practically all areas of activity — social, economic, political). In ad-
dition, the “classic” sovereignty presupposed certain effects or implica-
tions. It involved or implied a presumption of regularity of all sovereign
acts (each and every act of the state on its territory is automatically pre-
sumed to be licit, so other states, as well as other actors of the inter-
national community, must respect this presumption, under the sanction of
being responsible for an abuse of rights or bad faith) and the equal legiti-
macy (or constitutional autonomy) of all states (any state is absolutely
free to choose its own political, economic, social and cultural systems, as
well as its foreign policy, as it deems fit).

These contemporary characteristics of sovereignty are not the same
any more. The transformations of international relations, including in the
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last decade of the twentieth century, after the end of the Cold War, deter-
mined another — more flexible — configuration of the exercise of sover-
eignty. Globalization and increased interdependencies, the phenomena of
state decentralization, federalization, the proliferation of autonomies and
state proliferation, the weakening of the state capacity to cope with a
large range of domestic problems and international threats, including
non-conventional ones, stimulated certain sovereign state attributes to be
redirected towards alternative intra-state or supra-state levels of author-
ity, which took over some of the burden of state management. The Euro-
pean integration process is just such an example (and there are also some
as yet less successful attempts of the same kind in other parts of the
world, for instance in Latin America and Africa).

The new, adapted sovereignty is based on the idea of a divisible and
shared exercise of state sovereignty prerogatives, which are being pro-
gressively transferred outside the sphere of exclusive state control, thus
also putting into question the plenary feature. The presumption of regu-
larity is no longer absolute, as the mechanisms of international control
and the monitoring of state conduct progressively multiply in a variety of
fields (especially human rights).

Moreover, the equal legitimacy of states was fundamentally replaced
by the concept of democratic legitimacy. As a result of a global process of
democratization, democracy is steadily becoming a decisive factor (a ma-
terial source) in the configuration of international law.” The existence in a
country of a democratic regime is already a precondition for international
recognition of that state, for its admission as a member within inter-
national organizations or for being granted international financial assist-
ance. Democracy became an essential feature of the state, and a state’s
conduct of foreign policy has to take into account this fundamental value
of the state, together with the rule of law and human rights.!’

This tendency is confirmed by the Millennium Declaration (UN Gen-
eral Assembly Resolution 55/2 of 18 September 2000). Democratic and
participatory governance based on the will of the people is considered
the best means to guarantee the fundamental values of international rela-
tions in the twenty-first century, and promoting democracy and strength-
ening the capacity of all states to implement the principles and practices
of democracy are assumed commitments.'! During the same session, the
General Assembly adopted Resolution 55/107 on the “Promotion of a
democratic and equitable international order”,'* which states that demo-
cracy, development and respect for human rights are interdependent, and
an equitable and democratic international order — contributing to re-
specting human rights for all — is a right for everyone, to be achieved by
the fundamental value of solidarity and by democratic and transparent
international institutions.
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This phenomenon of enhanced international democratization has an
influence on the way new actors, including individuals, take part in
decision-making on the development, implementation and enforcement
of international law.”® This participation is more and more consistent,
thus paving the way for a true international civil society (the international
community).

The humanization of international law

There is a clear tendency in international law doctrine to acknowledge
openly the contemporary trend towards the “humanization” of inter-
national law.'

Of course, at the very beginning, the emergence of states was deter-
mined by a factor of efficiency — to better promote and protect the
interests and needs of the various human communities in their mutual
relations. The emergence in the last half of the twentieth century of new
actors at the international level (the so-called sovereignty-free actors) is
nothing but another expression of efficiency — this time motivated by the
need of the emerging international community of human persons, united
by stronger and stronger feelings of transnational solidarity, to promote
common global interests transcending those of the traditional actors. Glob-
alization is one key factor stimulating international social cohesion, and the
response of international law is towards regulating, and thus protecting, the
common values of the international community (see “international com-
munity” as a further degree of evolution of the traditional “international
society”). Thus, the exercise of state sovereignty in the process of inter-
national law creation is undertaken not only to the (exclusive) benefit of
states (as before), but also to the benefit of the emerging international
community of humankind; these two kinds of interests are not necessarily
and conceptually divergent, but mutually reinforcing.

This regulation by international law of the protection of the superior
common interests and values of the emerging international community,
as a result inter alia of the actions of the new actors, witnesses a return to
the human finality or aspiration of international law, a rediscovery of
humanity — the marked internationalization of the human rights protec-
tion field being one example among many others. In fact, the legal norm
was always a social norm — it was created by people in order to protect
and promote human values and it ends in being applied (and in produ-
cing its effects) also on, or to, individuals.'

If the international community comprises not only the governments
but also, and especially, the individuals belonging to various sociocultural
systems,'® the sovereign states must act as agents and instruments for
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ensuring the survival and prosperity of the human race.'” This in-
creased acknowledgement of the common interests of the international
community — composed not only of states but of all human persons —
stimulated profound changes in the nature of international law.'® This re-
ality determines an appropriate reaction: both the state and its sovereignty
have to be adapted conceptually in order to cope with it accordingly.

The conceptual change: From sovereignty as control to
sovereignty as responsibility

Both the democratization and the humanization of international law had
an impact on the institution of sovereignty in the much larger context of
the contemporary transformations of international relations. In the “con-
flict” between the two “legitimacies” of the state and of the individual,
the balance is starting to tilt in favour of the latter.!” The concept of “in-
dividual sovereignty” advocated by the former UN Secretary-General
Kofi Annan means that the state is now the instrument of the people, and
not the opposite.”” This evolution involves an “emerging transition from
the culture of sovereign impunity to a culture of national and international
accountability”, especially in the field of human rights protection.?!

But this is natural. Sovereignty was always limited, and not just in
terms of state power, because the mere interaction of states necessarily
implies a limited or relative exercise of sovereign powers, although it was
(and still is) also limited by international law.

In fact, it is more than that: it is a radical inner transformation of sov-
ereignty, a “necessary re-characterization ... from sovereignty as control
to sovereignty as responsibility in both internal functions and external du-
ties”.?? According to the Report of the International Commission on In-
tervention and State Sovereignty (ICISS), The Responsibility to Protect,

Thinking of sovereignty as responsibility ... has a threefold significance. First, it
implies that the state authorities are responsible for the functions of protecting
the safety and lives of citizens and promotion of their welfare. Secondly, it sug-
gests that the national political authorities are responsible to their citizens in-
ternally and to the international community through the UN. And thirdly, it
means that the agents of state are responsible for their actions; that is to say,
they are accountable for their acts of commission and omission. The case for
thinking of sovereignty in these terms is strengthened by the ever-increasing
impact of international human rights norms, and the increasing impact in inter-
national discourse of the concept of human security.?

But what determined this evolution of the very nature of sovereignty?
The fact that sovereignty is limited by international law is not a new idea.
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We can trace it back to, inter alia, Francesco de Vitoria, Bodin, Grotius or
Emeric de Vattel. More recently, a resolution adopted in 1932 in Oslo by
the Institut de Droit International — and reiterated in almost identical
terms in April 1954 in another resolution adopted in Aix-en-Provence —
stated that the competences of states are determined by international
law.?* International law determines not only the field of competence but
also the way to exercise it, when the modality of exercise refers to other
states or to the international community. Article III of this resolution
mentions that the limits within which this competence is exclusive are
essentially relative — they being dependent on the development of inter-
national relations. Article IV underlines, in its turn, that the fact of
whether or not a particular issue belongs to the exclusive competence of
a state cannot be decided unilaterally by any of the interested states.?

It is not only the doctrine but also the international jurisprudence that
noted the same evolution. As early as 1923, the Permanent Court of
International Justice stated that “[t]he question whether a certain matter
is or is not solely within the jurisdiction of a State is an essentially rela-
tive question; it depends upon the development of international rela-
tions”.?® The International Court of Justice, in turn, concluded that it is
hardly conceivable that the term “domestic jurisdiction” was intended to
have a fixed content, regardless of the subsequent evolution of inter-
national law.”’

In fact, among the main factors determining the change in the nature
of sovereignty from exclusive control to responsibility/accountability are,
as shown above, the democratization and the humanization of inter-
national law and of the international community, in the larger context of
promoting and protecting the common values and interests of the inter-
national community. Human rights and fundamental freedoms are pre-
dominant among such values, and their promotion and protection have
primacy among such interests. That is why the last half of the twentieth
century witnessed the internationalization of the human rights field con-
comitantly with the transformation of the character of the presumption
of regularity of the sovereign acts of the state, especially in this field,
from absolute to relative.

On the one hand, within the contemporary state, sovereignty implies
the responsibility of the state to ensure the protection of human rights
and fundamental freedoms with regard to all persons within its jurisdic-
tion. On the other hand, within the international community, there are
already bodies, instruments and mechanisms of promotion and control of
the proper way for the state to fulfil its responsibility to protect human
rights and freedoms. There is a functional division between the domestic
and international levels, the international mechanisms coming into action
whenever a state is unwilling or unable to protect human rights or even
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acts against this fundamental responsibility. In such a case, this primary
responsibility of the state becomes international accountability — thus en-
tailing the subsidiary response of the international community.”® “Sover-
eignty implies not only rights but also responsibilities” and there is a
state responsibility “to protect and promote human rights, including mi-
nority rights”. Human rights are a matter of international concern: “when
it comes to the abuse of human rights, including minority rights, it is
also the responsibility of the international community to address such
abuses.””

Indeed, in a democratic society of a state governed by the rule of law,
state sovereignty naturally coincides with the national or people’s sover-
eignty. The national sovereignty is the sovereignty of the civic nation,
which comprises all its citizens; these persons are entitled to the protec-
tion of their identity and of their rights and freedoms by the state, in ac-
cordance with international human rights standards.

The question then is: what happens when the state acts against the
rights of persons under its jurisdiction, or does not act (omits to act) in
order to ensure their protection?

Logically, the state sovereignty exercised in this way no longer corre-
sponds to or coincides with the national or people’s sovereignty. By neg-
lecting or violating the rights of persons within its jurisdiction, the state
stops fulfilling its function as the instrument and mechanism for satisfy-
ing the interests of the individuals composing the particular nation. The
non-observance by state authorities of international standards thus en-
tails the exercise of the right of the victims to ask for international assist-
ance and protection, and, as a corollary, the subsidiary responsibility to
protect by the international community.

Indeed, the responsibility to protect “implies an evaluation of the is-
sues from the point of view of those seeking or needing support, rather
than those who may be considering intervention”.* In practical terms,
the responsibility to protect of the international community should be
triggered by the exercise of the right of the victims to ask for protection.
A difficult situation might occur, in this respect, when the actual exercise
of this right to ask for protection is blocked by the home-state or by ob-
jective reasons. In such a case, the international community’s responsibil-
ity to protect should be conceived in a larger manner by including the
development of adequate monitoring mechanisms and capabilities, under
specific guarantees of objectiveness and impartiality, in order to assess
properly — and thus avoiding possibilities of abuse — the necessity of
granting support from the perspective of those needing it.

The sovereignty limited by international law and by the prevailing
common interests of the international community was often seen or de-
fined as competence. This internationally defined competence corresponds
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internally with the capacity of effective control over the state territory,
within the limits established by international law and the above-
mentioned common interests. The processes of democratization and hu-
manization of international law and of international community, in the
larger context of promoting and protecting the common values and inter-
ests of the international community, led to the democratic state’s sover-
eignty (seen as competence/capacity) becoming the capability to protect
human rights and fundamental freedoms, and thus the responsibility to pro-
tect these values.

This responsibility belongs primarily to the state and, in a subsidiary
manner, to the international community, when the home-state is unable or
unwilling to exercise this capability in a responsible and effective way or
even acts against the human rights and fundamental freedoms. That is why
there is no conflict or inconsistency between sovereignty and the re-
sponsibility to protect: state sovereignty, as a concept and as a primary
competence/capacity/capability of the home-state, is not only reinforced
but also empowered by the responsibility to protect.

The responsibility to protect national minorities: Explaining
the primary character of the responsibility of the home-state

Based on the same revised concept of state sovereignty, the responsibility
to protect doctrine is also applicable to the persons belonging to national
minorities. Indeed, the rights of persons belonging to national minorities
are an integral part of human rights, having the same nature as “com-
mon” human rights. Moreover, the persons belonging to national minori-
ties are, in the large majority of existing situations, citizens of the
home-state in which they live, and thus full members of the civic nation
of that state.

So, if sovereignty implies the responsibility of the state to ensure the
protection of human rights and fundamental freedoms with regard to all
persons within its jurisdiction, this responsibility includes and also ex-
tends naturally to the persons belonging to national minorities, who are
an integral part of the civic nation — the one that legitimately exercises
national sovereignty. These persons are entitled to the protection of their
identity by their home-state, in accordance with international standards
on minority protection.’! It should also be noted that the relationship be-
tween “sovereignty as responsibility” and “protection of national minori-
ties” has a historic motivation as well: the moment of internationalization
of the field of minority protection coincided with the end of the First
World War, when the disintegration of the former empires implied terri-
torial transformations, which “created” new national minorities in the
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emerging states. These new states started to exercise their sovereignty
over territories that hosted new national minorities (territorial sover-
eignty).

The fact that the primary responsibility to protect the persons belong-
ing to a national minority resides “first and foremost”** with the home-
state is not only justified by the modifications of sovereignty in
contemporary international law, but also a matter of efficiency, from two
angles: from the perspective of the ones needing protection, and from the
perspective of the state.

According to the ICISS Report The Responsibility to Protect,

This fact reflects not only international law and the modern state system, but
also the practical realities of who is best placed to make a positive difference.
The domestic authority is best placed to take action to prevent problems from
turning into potential conflicts. When problems arise the domestic authority is
also best placed to understand them and to deal with them. When solutions are
needed, it is the citizens of a particular state who have the greatest interest and
the largest stake in the success of those solutions, in ensuring that the domestic
authorities are fully accountable for their actions or inactions in addressing
these problems, and in helping to ensure that past problems are not allowed to

recur.

These general remarks — referring to the general responsibility to pro-
tect, and approaching the issue from the perspective of those needing
protection — are, of course, also valid with regard to the application of
this principle to national minority protection.

In 1929, the Romanian lawyer Nicolae Titulescu® mentioned the same
criterion of efficiency, but seen from the second angle — the perspective
of the home-state:

Un Etat qui ne s’efforcerait pas d’assurer le maximum de bien-étre a ses mi-
norités, un Etat qui ne réaliserait pas que c’est dans la loyauté de tous ces
citoyens a son égard et non pas dans I’annihilation de I'individualité culturelle
et religieuse de certains de ses sujets que réside son intérét primordial, un Etat
qui ne se rendrait pas compte que c’est a lui d’étre le meilleur champion des
intéréts bien compris de ses minorités, ne violerait pas seulement la loi
d’humanité qui doit guider toute communauté civilisée, il violerait la loi de la
conservation de sa propre existence.”

[“A State which would not strive to ensure the maximum of wellbeing to its
minorities, a State which would not realize that its primary interests are based
on the loyalty of all its citizens and not in the annihilation of the cultural and
religious individuality of some of its subjects, a State which would not take into
account that it is up to it to become the best champion of the well assumed in-
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terests of its minorities, [such a state] not only would violate the laws of hu-
manity which should guide any civilized community, but it would violate the
law of preserving its very own existence.”]

The basic reasons explaining the primary responsibility principle can
be identified as follows.

First, this principle is based on the territorial character of the state’s
sovereign jurisdiction. Jurisdiction exercised by states is a corollary of
their sovereignty and is prima facie exclusive over the state’s territory
and population,® including the persons belonging to national minorities.
In its well-known Report on the Preferential Treatment of National Mi-
norities by Their Kin-State (2001), the European Commission for Demo-
cracy through Law (the Venice Commission) of the Council of Europe
stated, in relation to minority protection by the home-state: “States enjoy
exclusive sovereignty, hence jurisdiction, over their national territory. This
implies, in principle, jurisdiction over all persons ... in their territory ...
No other State ... can exercise jurisdiction in the territory of a State
without the latter’s consent.”” In the conclusions of this Report, the
Venice Commission considered that the observance of the principle of
territorial sovereignty is an imperative precondition for the adoption by
states of measures granting benefits to persons belonging to their kin-
minorities.*®

Various international documents on minority protection also confirm
this approach. For instance, the United Nations Declaration on the Rights
of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities (Resolution 47/135) sets forth in Article 1 the obligation for
states to “protect the existence and the national or ethnic, cultural, reli-
gious and linguistic identity of national minorities within their respective
territories”.* In addition, Resolution 49/192 — “Effective Promotion of
the Declaration on the Rights of Persons Belonging to National or Eth-
nic, Religious and Linguistic Minorities” — urges states (and the inter-
national community) to promote and protect the rights of these persons
in their country.*” The Document of the Copenhagen Meeting of the
Conference on the Human Dimension of the CSCE (Conference on Se-
curity and Co-operation in Europe) in June 1990 provides that the “par-
ticipating States will protect the ethnic, cultural, linguistic and religious
identity of national minorities on their territory”.*! These provisions are
not to be interpreted as a mere indication of a geographical reference —
to protect the rights of persons belonging to national minorities that may
be found in the territories of certain states. It should be read as an indica-
tion that the home-state has the primary responsibility to ensure and
guarantee the protection of these persons on its own territory — where it
exercises its sovereign jurisdiction.
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Secondly, the primary responsibility principle may be justified by the
citizenship relationship between the state and the persons belonging to
the national minorities. Despite recent trends to extend minority protec-
tion to non-citizens as well,*” citizenship still represents the best protec-
tion for persons belonging to national minorities, because it allows these
people access to the exercise of political rights, which are very important
for the capacity of the national minority to participate in public decision-
making and to influence, to their benefit, the society in which they live
and of which they are part and parcel. Citizenship implies mutual rights
and obligations for the state and for the citizen, irrespective of ethnic ori-
gin, the citizen’s obligation of loyalty towards the state being counterbal-
anced by a full set of rights guaranteed by the state. It is the home-state’s
duty to guarantee the exercise of these rights — including the specific kind
of rights of persons belonging to national minorities — and to ensure
equality among its citizens.*

Thirdly, the home-state is the only one to have at its immediate dis-
posal all instruments necessary to provide the highest level of protection
for the persons under its jurisdiction belonging to national minorities.
The home-state has not only the legislative power but also the executive
authority, including the power of coercion, to ensure respect on its terri-
tory of the rights of persons belonging to national minorities.

Fourthly and last, but not least, it is easier — and thus more efficient —
to hold the home-state responsible for alleged violations of the rights of
persons belonging to national minorities.

As a result of the European debate on the limits of kin-state actions in
respect of its kin-minorities residing in other states (prompted by the
adoption of the Hungarian Law on Hungarians Living in Neighbouring
Countries in June 2001*), the Report of the Venice Commission on the
Preferential Treatment of National Minorities by Their Kin-State (October
2001) concluded, in its turn, that “[r]esponsibility for minority protection
lies primarily with the home-States”.*

In October 2001, the High Commissioner on National Minorities
(HCNM) of the Organization for Security and Co-operation in Europe
(OSCE) stated that “[p]rotection of minority rights is the obligation of
the State where the minority resides”. The HCNM also emphasized that
the “legal regime [that] has been developed following the principle that
protection of human rights and fundamental freedoms, including for per-
sons belonging to national minorities, is the responsibility of the State
having jurisdiction with regard to the persons concerned, ... is not only a
cornerstone of contemporary international law and a requisite for peace,
it is necessary for good governance, particularly in multi-ethnic States”.*
The 2008 “Bolzano Recommendations” of the HCNM also underline
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that “respect for and protection of minority rights is primarily the re-

sponsibility of the State where the minority resides”.?’

Kin-state versus home-state: A shared responsibility to
protect? The “kinterested” state

When the state acts against the rights of persons under its jurisdiction,
including against the part of the civic nation represented by the persons
belonging to national minorities, or does not act (omits to act) in order to
ensure their protection, the state sovereignty exercised in this way no
longer corresponds to or coincides with national sovereignty. The non-
observance by state authorities of these international standards thus en-
tails the exercise of the right of these persons to ask for international
assistance and protection.

The question is: who is entitled to exercise this international protection
and assistance in such a case? Is the so-called “kin-state”*® entitled to in-
tervene, or only the international community, which has the “residual” or
subsidiary responsibility to act in the place of a home-state that does not
fulfil its obligations?

The case of the Hungarian Law on Hungarians Living in Neighbouring
Countries and the debate it stimulated at the European level contributed
largely to clarifying this issue and providing the right answer. This debate
started with the adoption by the Hungarian parliament, in June 2001, of a
piece of legislation on Hungarians living in neighbouring countries.* This
law was drafted and endorsed by the Hungarian government without any
prior consultation with the neighbouring states and without taking into
account their observations and objections. It was, as such, a unilateral
measure regulating other unilateral measures to be taken by the kin-state
in favour of the kin-minority abroad.

The decision to adopt this law was the result of three main factors. One
was the wish of the Hungarian government to set the rules and instru-
ments for developing a relationship with the Hungarian minorities
abroad before Hungary became a member of the European Union. A
second objective was to contribute to the “reunification” of the Hungarian
nation, which had been “dismantled” by the Trianon Treaty, while encour-
aging ethnic Hungarians to stay in their native land. The 2003 general
elections in Hungary were another reason for promoting this “national
project”, because the then-government of Hungary considered the law a
worthy electoral hit.

The lack of consultation with neighbouring countries and the unilateral
character of the whole demarche were justified by the concept present in
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Hungary at that time that the Hungarian state, as the “mother-state” (a
concept now replaced from the legal point of view by the “kin-state” for-
mula), has a constitutional right (set out in Article 6(3) of the Hungarian
Constitution) and, at the same time, an obligation to protect Hungarian
minorities abroad. It should be mentioned that at that time there were no
detailed standards regulating the support that can be granted to kin-
minorities abroad, despite the fact that a correct interpretation of the ex-
isting fundamental principles and rules of international law would have
offered a substantive answer to this issue, and would also have led to the
conclusion that consultation — instead of unilateral action — should have
been mandatory.

The law, as adopted in 2001, raised a number of concerns: it produced
discriminatory and extraterritorial effects and it risked creating a polit-
ical (and quasi-legal) bond between the kin-state and the kin-minority.*

This debate on the effects of the law was far from being a bilateral one
between Hungary and (some of) its neighbours. The solution to this uni-
lateral (and unilaterally created) problem was found both at the bilateral
level and with the support of the international community. It became a
debate at the European level — involving many organizations and bodies
such as the Council of Europe (through the Venice Commission® and the
Parliamentary Assembly of the Council of Europe™), the HCNM> and
the European Commission® — regarding the standards regulating the
involvement of the kin-state in granting minority protection. These or-
ganizations and bodies adopted reports, recommendations, resolutions,
statements, comments, etc. that now shape these standards.

The conclusions of the 2001 Venice Commission Report — the first and
most comprehensive soft law “codification” on the matter — showed that
the primary responsibility belongs to the home-state, and that the kin-
state “may also play a role”. The kin-state is allowed to maintain cultural
links with the kin-minority and to provide for assistance in the cultural
field, although several principles and rules are to be observed: respect for
the territorial sovereignty of the home-state; respect for the pacta sunt
servanda principle; and respect for friendly relations among states (in-
cluding, of course, good-neighbourly relations). Preferential treatment
may be granted by the kin-state in the educational and cultural fields, on
condition that there exists a legitimate aim of fostering cultural links and
that respect is shown for the principle of proportionality.

Based on these standards shaped at the European level, the problems
created by the Hungarian law were solved bilaterally. For instance,
Romania and Hungary successfully used bilateral channels (especially
through the Joint Bilateral Committee on Minority Issues, established
in 1997 under the Joint Intergovernmental Commission created by the
Treaty on Understanding, Cooperation and Good-Neighborliness be-



THE BORDERS OF SOVEREIGNTY 43

tween the two countries signed on 16 September 1996), and concluded
two agreements aimed at “filtering” those provisions of the law that were
still not in conformity with the European principles and norms applicable
to this matter. The Memorandum of Understanding between the Govern-
ment of the Republic of Hungary and the Government of Romania Con-
cerning the Law on Hungarians Living in Neighbouring Countries and
Issues of Bilateral Co-operation was concluded in December 2001,% and,
after the law was amended in June 2003 (which was also the result of the
adoption of general standards, as mentioned above), the Agreement on
Conditions Concerning the Implementation of the Law on Hungarians
Living in Neighbouring Countries with Regard to Romanian Citizens was
concluded in September 2003.3

It is important to note that the Venice Commission rejected the unilat-
eral approach of the kin-state. The Conclusions of the 2001 Report pro-
vided that the “adoption by States of unilateral measures granting
benefits to the persons belonging to their kin-minorities . .. in the Com-
mission’s opinion does not have sufficient diuturnitas to have become an
international custom”.”” Also, the consent of the home-state, either ex-
press or implicit, is necessary prior to the implementation of any measure
of support by the kin-state.

The OSCE High Commissioner on National Minorities took this a step
further in his Statement issued in October 2001, in which he asserted not
only that the “[p]rotection of minority rights is the obligation of the State
where the minority resides” but also that “[h]istory shows that when
States take unilateral steps on the basis of national kinship to protect na-
tional minorities living outside of the jurisdiction of the State, this some-
times leads to tensions and frictions, even violent conflict”.® The HCNM
emphasized that:

Although a State with a titular majority population may have an interest in per-
sons of the same ethnicity living abroad, this does not entitle or imply, in any
way, a right under international law to exercise jurisdiction over these persons.
At the same time it does not preclude a State from granting certain prefer-
ences within its jurisdiction, on a non-discriminatory basis.”

The same distribution of roles is well reflected by the 2008 “Bolzano
Recommendations” of the HCNM.® According to the Recommendations,
sovereignty “implies the obligation of the state to respect and to ensure
the protection of human rights and fundamental freedoms of all persons
within its territory and subject to its jurisdiction, including the rights and
freedoms of persons belonging to national minorities. The respect for and
protection of minority rights is primarily the responsibility of the State
where the minority resides.”® At the same time, “[t]he protection of
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human rights, including minority rights, is also a matter of legitimate con-
cern to the international community”.®? Last, but not least, “[a] State may
have an interest — even a constitutionally declared responsibility — to sup-
port persons belonging to national minorities residing in other States
based on ethnic, cultural, linguistic, religious, historical or any other ties”.
However, the Recommendations set forth that “this does not imply, in
any way, a right under international law to exercise jurisdiction over
these persons on the territory of another State without that State’s con-
sent”.% The fact that certain constitutional provisions of a state provide
that the state has a responsibility (i.e. it has a right) to protect its kin-
minority residing abroad does not become a right to protect under inter-
national law, this being yet another expression of the principle of the
primacy of international law. The kin-state is nothing more nor less than
a “kinterested” state.

In conclusion, in view of the above considerations, the answer to the
question of whether the responsibility to protect national minorities is a
shared responsibility is positive, but the only titular subjects of this
responsibility are the home-state, which has the primary role, and the
international community, which has the residual or subsidiary role. The
kin-state has no right (or obligation) to act, only an interest in acting
within certain parameters, which exclude unilateral action.

Conclusion

In today’s international relations — in which there is a tendency towards
an international community in which the individual has an increasingly
influential role — the borders of sovereignty are flexible and the relative
exercise of sovereign powers is more obvious than ever. Not only did the
features and effects or implications of sovereignty change in order for
this institution to be able to adapt itself to the substantial transforma-
tions in international relations, especially after the end of the Cold War,
but there was also a transformation in the very nature of sovereignty, as a
result, inter alia, of the processes of democratization and humanization of
international relations and of international law. Human rights and funda-
mental freedoms, including the rights of persons belonging to national
minorities, are no longer exclusively a matter for state sovereignty con-
cern and action, but are a responsibility shared between the state and the
international community.

This conceptual shift from sovereignty as control to sovereignty as re-
sponsibility also involved the promotion and protection of the rights of
persons belonging to national minorities, these rights forming an integral
part of human rights and having the same nature as general human rights.
The protection of national minorities became a field of contemporary
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international cooperation® and, thus, the subject of shared responsibility
between the state and the international community.

In the relationship between these two actors, the home-state (i.e. the
state in which the national minority lives) has the primary responsibility
of protection. The subsidiary responsibility of the international commu-
nity comes into play only when the state with primary responsibility can-
not or does not fulfil its obligations under the international standards
applicable to this matter. Although the kin-state may have an interest in
maintaining cultural links with the kin-minority and in providing assist-
ance in the cultural field, this assistance may be given only under certain
strict conditions, and it cannot be done unilaterally; in any case, the kin-
state does not have a right under international law to act in favour of its
kin-minorities. In other words, the “kinterested” state cannot substitute
for the international community and cannot act alone on behalf of the
international community.
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Where are the borders? National
identity and national security

Walter Kemp

States of mind

Many of today’s borders are the result of imperfect post-conflict compro-
mises, the collapse of empires or the artificial imposition of colonial powers.
As a consequence, nations and states are seldom perfectly congruous.
Almost no state is ethnically homogeneous or a “pure” nation-state —
multi-ethnicity is the norm. People sharing the same ethnicity do not
necessarily share the same citizenship, and vice versa. And people of one
nation may be spread among many states. Think of the Serb communities
living outside of Serbia, or Albanians living in Kosovo and Macedonia, or
Russians in the “near abroad”. In some parts of the world, borders are so
vague that ethnic and tribal groups move back and forth across them and
feel that they are among “kin” on both sides: for example, the Baluchis
and Pashtuns straddling Afghanistan and Pakistan, or the Tuareg groups
in the Sahel region of Africa.

The bold lines of statehood can thus become blurred by the blood lines
of nationhood. Instead of states that are hard, opaque, unitary actors that
collide like billiard balls (to use Arnold Wolfers famous analogy), nations
are more fluid and amorphous. In theory, this would not present a chal-
lenge to a world where sovereignty has changed so dramatically: a world
where non-state and sub-state actors have taken on many of the tradi-
tional roles of the state (including security); where transnational threats
(such as climate change, terrorism and organized crime) defy borders;

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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and where global actors (such as multinational companies or the media)
are more rich and powerful than many states.

The problem is that nations are not imagined communities (to use
Benedict Anderson’s expression) or “states of mind” when they are given
a political and territorial expression. Romantic flag-draped castles in the
sky and stories and songs of a glorious past can keep a culture alive for a
national group. But, when national identity seeks more than a cultural
expression, the imaginary starts to look real, even threatening: nations
may pose a threat to states. History is littered with examples, from Hit-
ler’s defence of the German Volk, to Milosevic’s ethnic cleansing, and
Russia’s support of “kin” in the former Soviet Union.

And yet, in a world where borders are losing their significance, why not
enable people sharing the same national identity to foster closer ties?
Surely every attempt to do so is not a threat to national security. What
are the borders between legitimate attempts to protect and promote na-
tional identity and potentially destabilizing threats to national security?

The issue must be looked at from both inside and outside the state. In
both cases there is a link to the “responsibility to protect” (R2P). This
chapter will examine that dual responsibility, with particular emphasis on
experience from the High Commissioner on National Minorities of the
Organization for Security and Co-operation in Europe (OSCE).

“Upstream” R2P: Minority protection

There is nothing wrong with national minorities protecting and promot-
ing their identity. Indeed, it is their right, and it is the obligation of the
state where they live to defend that right.

Although most of the focus of the “responsibility to protect” is on what
the international community should do to stop genocide, war crimes, eth-
nic cleansing and crimes against humanity, it is often forgotten — not least
by the states concerned — that the protection of minority rights is the ob-
ligation of the state where the minority resides. As UN Secretary-General
Ban Ki-moon put it, “prevention begins at home”.! By the time the alarm
bells start ringing about potential crimes, significant human rights abuses
have already been committed. This would not happen if states enabled
minorities to express, preserve and develop their cultural, linguistic or re-
ligious identity free from any attempts at assimilation against their will.
Therefore, the responsibility to protect starts “upstream” with the protec-
tion of minority rights.?

Paragraph 138 of the World Summit Outcome document talks about the
responsibility of states to prevent genocide, war crimes, ethnic cleansing
and crimes against humanity, including their incitement, through appropriate
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and necessary means.® This is considered the first pillar of R2P.* Indeed, it
is the bedrock of R2P since heads of state and government declared that
“we accept that responsibility and will act in accordance with it”.

But even this, in a sense, is reactive. Indeed, the threshold for what are
described as “R2P situations” has purposely been set quite high. They are:

situations actually or potentially involving large-scale Kkilling, ethnic cleansing
or other similar mass atrocity crimes — situations where these crimes are either
occurring or appear to be imminent, or which are capable of deteriorating to
this extent in the absence of preventive action — and which should engage the
attention of the international community simply because of their particular
conscience-shocking character.’

Steps should be taken to prevent tensions from becoming that acute.
Otherwise, the lesson that will be learned is that violence pays: only
dramatic action will attract the world’s attention. That is why conflict
prevention — whether or not you call it R2P — is vital. As the Report of
the International Commission on Intervention and State Sovereignty
(ICISS) concluded: “Prevention is the single most important dimension
of the responsibility to protect: prevention options should always be ex-
hausted before intervention is contemplated, and more commitment and
resources must be devoted to it.”

In multi-ethnic states, the challenge is to integrate diversity. States
should promote the integration of society and strengthen cohesion, for
example by preventing discrimination and promoting equality before the
law, and by enabling minorities to express, preserve and develop their
identity. Furthermore, persons belonging to national minorities should be
given an effective voice at all levels of government, especially with regard
to, but not limited to, those matters that affect them.

Integration is a two-way street. Minorities should participate in public
life, learn the official language and respect the rules and regulations of
the country they reside in. A well-integrated society is in the interests of
both the majority and minorities. In Europe, the OSCE’s High Commis-
sioner on National Minorities has issued a broad range of recommenda-
tions on how to achieve this end, including on: policing in multi-ethnic
societies; the use of minority languages in the broadcast media; the effec-
tive participation of minorities in public life; the linguistic rights of na-
tional minorities; and the educational rights of national minorities.’

How to de-securitize?

Of course, it can happen that ethnic tensions arise, either within states or
between them. When the interests and rights of national minorities are
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not accommodated within the state, questions of national identity can
become issues of national security. In such cases, the challenge is to “de-
securitize” the issue.

A key consideration is to avoid the instrumentalization of minority
issues, either by radicals in the minority community or by a big brother
(often the neighbouring state) that wants to stir up trouble by champion-
ing the minority cause for its own aims.

By focusing on specifics — for example, use of minority languages (in
education, in the media, on signs or in public institutions), representation,
self-government — rather than vague and emotive questions of “national
identity”, problems can usually be solved. The key is dialogue. There
should be mechanisms through which minorities can air their grievances
and the government can respond. Of course, there must also be a legal
basis that protects minority rights and prevents discrimination and assim-
ilation.

Where such laws and mechanisms are lacking, the international com-
munity should work with the governments in order to build capacity.
Delay will exacerbate tensions, stoking nationalist extremism and even
triggering violence. That is why, as UN Secretary-General Ban Ki-moon
put it, the second pillar of the responsibility to protect is “to help states
succeed, not just to react once they have failed to meet their prevention
and protection obligations. It would be neither sound morality, nor wise
policy, to limit the world’s options to watching the slaughter of innocents
or to send in the marines.”® As the ICISS Report put it, “[t]he time has
come for all of us to take practical responsibility to prevent the needless
loss of human life, and to be ready to act in the cause of prevention and
not just in the aftermath of disaster”.’

The United Nations’ capabilities to provide such assistance are limited.
As former UN Secretary-General Kofi Annan observed in his 2006 Pro-
gress Report on the Prevention of Armed Conflict:

an unacceptable gap remains between rhetoric and reality in the area of con-
flict prevention ... Too often the international community spends vast sums of
money to fight fires that, in hindsight, we might more easily have extinguished
with timely preventive action before so many lives were lost or turned upside
down. Over the last five years, we have spent over $18 billion on United Na-
tions peacekeeping that was necessary partly because of inadequate preventive
measures. A fraction of that investment in preventive action [2 per cent was
suggested] would surely have saved both lives and money.”

By its own admission, the United Nations lacks system-wide coordination
on prevention issues. There is no system-wide repository or knowledge
management of conflict prevention issues. There is no designated forum
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to address prevention issues systematically with member states.!! This is
bizarre, and tragic, when one considers that Article 1 of the UN Charter
says, inter alia, that the purpose of the Organization is “to take effective
collective measures for the prevention and removal of threats to the
peace”.

What is needed, according to Secretary-General Ban Ki-moon, is: (i)
the timely flow to UN decision-makers of accurate, authoritative, reliable
and relevant information about the incitement, preparation or perpetra-
tion of genocide, war crimes, ethnic cleansing and crimes against human-
ity; (ii) the capacity for the UN Secretariat to assess that information and
understand the patterns of events properly within the context of local
conditions; and (iii) ready access to the office of the Secretary-General.'?
Rather than creating new redundant channels, the Secretary-General has
asked relevant line departments, programmes, agencies and inter-agency
networks to incorporate considerations and perspectives relating to R2P
into their ongoing activities and reporting procedures to the extent that
their mandates permit."?

So far, efforts to strengthen early warning and analytical capability
within the UN Secretariat have been largely denied, mostly “by member
states anxious not to be seen as suitable cases for treatment”.!* Essential
intelligence-gathering and analytical capacity depend greatly on non-UN
sources, including non-governmental organizations such as the Inter-
national Crisis Group. As a recent report by the Secretary-General makes
clear, “the United Nations and its Member States remain unprepared to
meet their most fundamental prevention and protection responsibilities”.'

What means are available in the United Nations to take anticipatory
action and to prevent conflict? According to paragraph 139 of the World
Summit Outcome document, the international community should use ap-
propriate diplomatic, humanitarian and other peaceful means, in accord-
ance with Chapters VI and VIII of the Charter.

Chapter VI covers Peaceful Settlement of Disputes. Presumably, if the
problems were internal, the government concerned could ask for assist-
ance from UN “good offices” (such as a Special Representative or Spe-
cial Envoy), assisted by the recently established Mediation Support Unit.
If the crisis involved more than one state (in other words, if it is more
than an intra-state conflict), Chapter VI encourages the parties to seek
a solution by negotiation, enquiry, mediation, conciliation, arbitration, ju-
dicial settlement, resort to regional agencies or arrangements, or other
peaceful means of their own choice. The work of the Peacebuilding Com-
mission can also be considered a type of conflict prevention — shoring up
fragile states to prevent a recurrence of crisis. The preventive deployment
of peacekeepers (such as the United Nations Preventive Deployment
Force in Macedonia from 1992 to 1999) can cool heads and act as a
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deterrent. Ultimately, if a situation is acute, it may be brought to the
Security Council. Once the situation gets this far, it has clearly become
“securitized”.

Regional organizations can help prevent the situation from getting out
of hand. Chapter VIII of the Charter encourages regional arrangements
to deal with matters relating to the maintenance of peace and security. In
some cases, such as the OSCE, the regional arrangement has far more
advanced tools and measures for preventing conflict than the United
Nations. A good example is the OSCE High Commissioner on National
Minorities.

Legitimate intrusiveness

The OSCE High Commissioner on National Minorities was created in
1992 as an instrument of early warning and early action to prevent inter-
ethnic conflict. Three successive High Commissioners — Max van der
Stoel (the Netherlands, 1993-2001), Rolf Ekéus (Sweden, 2001-2007) and
Knut Vollebaek (Norway, 2007-) — have engaged in quiet diplomacy at an
early stage to reduce tensions between minority and majority commu-
nities in the interests of good governance, security and justice. The High
Commissioner’s work has been explained elsewhere.'® Less well known is
the significance of his work as a forerunner — and positive example — of
how the responsibility to protect can actually work. Indeed, whereas
others preach about the responsibility to protect, the High Commissioner
has been practising it for more than 15 years.

The High Commissioner’s engagement is a good example of the first
two pillars of R2P: encouraging states to protect persons belonging to na-
tional minorities; and helping them build capacity where needed. Pursu-
ant to his rather intrusive mandate, the High Commissioner can intervene
in situations involving national minority issues that have the potential to
develop into a conflict within the OSCE area. He makes recommendations
— based on international norms and standards as well as good practice —
and, where necessary, provides technical assistance and supports tension-
reducing projects. He has the capacity to take early action, not just issue
early warnings.

This constructive “interference” is possible thanks to a strong mandate
inspired by an OSCE meeting in Moscow in 1991 when participating
states declared “categorically and irrevocably” that “commitments under-
taken in the field of the human dimension of the OSCE are matters of
direct and legitimate concern to all participating States and do not be-
long exclusively to the internal affairs of the State concerned”.!” The pro-
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tection of human rights, including minority rights, is therefore a matter of
legitimate concern to the international community.

However, despite the revolutionary implications of this sentence in
terms of international law, and despite the fact that it enabled the crea-
tion of a uniquely intrusive mandate for the High Commissioner on Na-
tional Minorities, it is not an invitation for states to meddle in each
other’s internal affairs. This was made clear in 2001 when Hungary unilat-
erally sought to provide benefits to Hungarians living in neighbouring
countries, claiming that the interests of its ethnic “kin” were not being
properly protected by the governments of, for example, Romania and
Slovakia.

Protecting the Hungarian nation

According to the Hungarian constitution, “the Republic of Hungary
bears a sense of responsibility for what happens to Hungarians living out-
side of its borders and promotes the fostering of their relations with
Hungary”.!® In June 2001, the parliament of Hungary adopted an Act on
Hungarians Living in Neighbouring Countries (Act LXII) that put this
responsibility into practice. The preamble of the law states that its aim is
“to ensure that Hungarians living in neighbouring countries form part of
the Hungarian nation as a whole and to promote and preserve their well-
being and awareness of national identity within their country”.

This set off a diplomatic row between Hungary and some of its neigh-
bours where the law was supposed to take effect, particularly Romania
and Slovakia.'"” The latter states resented what they perceived as Hun-
gary’s unilateral interference in their own affairs and a violation of their
sovereignty. Hungary argued that it merely wanted to support ethnic kin
in neighbouring countries by providing support for Hungarian language,
culture and education. The implication was that Romania and Slovakia
were failing to adequately protect and promote the ethnic Hungarians
living in their countries, so Hungary would help.

This was, in effect, a clash of interpretations of the responsibility to
protect. The state of Hungary argued that it has a responsibility to pro-
tect the Hungarian nation. Slovakia and Romania retorted that members
of the Hungarian nation are citizens of sovereign states, and it is the re-
sponsibility of those governments to protect them. All right, argued Hun-
gary, but you have failed to live up to that responsibility — we cannot
stand by while Hungarian identity and culture die out.

The basic problem is that there is no definition of nation under inter-
national law: who is part of the Hungarian nation, where is the Hungarian
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nation? It is very much an imagined community. Furthermore, the re-
sponsibility to protect should be pursued — under very specific conditions
— by the international community or by a mandated international instru-
ment, not unilaterally by a neighbouring state. Attempts by a “mother-
land” to protect other members of the nation usually end in grief. As the
OSCE High Commissioner on National Minorities warned in a statement
issued in October 2001, “history shows that when States take unilateral
steps on the basis of national kinship to protect national minorities living
outside the jurisdiction of the State, this sometimes leads to tensions and
frictions, even violent conflict”.?

The worst example is Nazi Germany when Hitler sought to unite the
German Volk, claiming a responsibility — even a right (Schutzrecht) — to
protect German kin. This abstract idea of blood ties took on political and
territorial expression with the acquisition of the Sudetenland and the in-
vasion of Poland - realizing Hitler’s desire to ensure that “German”
people lived on “German” land (Blut and Boden). There are others, even
within our lifetime, who have called for the titular state to defend the
wider nation, such as Slobodan Milosevic who spoke of unifying the Serb
nation — and killed thousands trying — or Russian nationalists who have
rallied in support of “kin” in the “near abroad”. These were the kinds of
cases that the High Commissioner had in mind as he drafted his statement.

So who is right? Does a state have a responsibility to protect people
sharing the same ethnicity? Surely it cannot stand by if the rights of
“its kin” are being violated. Or is this a potentially dangerous trigger for
further exacerbating the situation, even causing war?

Dual responsibility

As pointed out in the ICISS Report, states have a dual responsibility: to
protect and promote the rights of persons belonging to national minori-
ties under their jurisdiction, and to act as responsible members of the
international community with respect to minorities under the jurisdiction
of another state.?! The first point is covered by pillar one of R2P. The sec-
ond point prevents abuse of R2P by states seeking to assert a responsibil-
ity to protect “their” nation/kin outside their sovereign jurisdiction.

This does not close the door on contacts among people of the same na-
tion. Indeed, international norms and standards make clear that states
“should not unduly restrict the right of persons belonging to national
minorities to establish and maintain unimpeded and peaceful contacts
across frontiers with persons lawfully residing in other States, in particular
those with whom they share a national or ethnic, cultural, linguistic or

religious identity, or a common cultural heritage”.**
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So how can kinship ties across borders strengthen national identity
without challenging national security? This is the central question that
inspired the High Commissioner on National Minorities, in 2007, to ask a
group of internationally recognized experts to come up with a set of rec-
ommendations on “National Minorities in Inter-State Relations” (also
known as the Bolzano or Bozen Recommendations).

The basic tenet, as with R2P, is that, under international law, the re-
spect for and protection of minority rights is the responsibility of the
state where the minority resides. States may have an interest in “kin” liv-
ing abroad, but, as the High Commissioner pointed out in his statement
of October 2001, this “does not entitle or imply, in any way, a right under
international law to exercise jurisdiction over these persons” on the terri-
tory of another state without that state’s consent.”

To avoid any repeat of the Hungarian debacle, and building on recom-
mendations made by the Council of Europe in 2001, the Bolzano Recom-
mendations lay out the possibilities and limitations of extending benefits
to persons residing abroad. The bottom line is that any support should
be limited to the fields of culture and education, it must be non-
discriminatory, and it must enjoy the consent of the state where the bene-
ficiary lives.

Paragraph 15 highlights the sense of dual responsibility that states
should demonstrate — towards their citizens and towards the international
community. It says:

When granting benefits to persons belonging to national minorities residing
abroad, States should ensure that they are consistent in their support for per-
sons belonging to national minorities within their own jurisdiction. Should
States demonstrate greater interest in minorities abroad than at home or ac-
tively support a particular minority in one country while neglecting it else-
where, the motives and credibility of their actions may be put into question.?*

External assistance

To prevent national identity issues from becoming national security
issues, foreign assistance for minorities should be provided transparently
and within the framework of friendly bilateral and multilateral relations.
This is, in a way, like an “upstream” version of the third pillar of R2P,
namely internationalizing the responsibility to protect. However, in this
case, the focus is on prevention and does not cover any of the four crimes
that would constitute an R2P issue. But that is the point. If bilateral or
multilateral cooperation can improve protection of national minorities
and reduce intra- and inter-state tensions, the less likely the possibility of
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discrimination, conflict, ethnic cleansing and genocide. That is why the
High Commissioner has encouraged states to conclude bilateral treaties
and make other bilateral arrangements that cover minority protection.
These mechanisms — for example minority councils or joint commissions
— offer vehicles through which states can share information and concerns,
pursue interests and ideas, and further support minorities on the basis of
friendly relations. Obviously, minority representatives should be part of
these mechanisms.

Where bilateral solutions fail, mediation can help. When Hungary’s re-
lations with Romania and Slovakia were strained, the Council of Europe
and the OSCE were able to defuse the situation. Other regions of the
world have less well-developed minority standards and lack institutions
such as the High Commissioner on National Minorities, although the Af-
rican Union’s “Panel of the Wise” offers interesting potential for conflict
prevention.

Good citizenship

The bottom line is good citizenship: the responsibility of states to be good
to their citizens by respecting their basic rights and dignity, and the re-
sponsibility of all citizens (regardless of nationality) to be good citizens.
It is also up to states to be good citizens of the international community.
As the ICISS Report observes, “[s]overeignty as responsibility has be-
come the minimum content of good international citizenship”.?®

However, dual citizenship makes life complicated. If you are supposed
to be a good citizen of the state under whose jurisdiction you live and yet
you have dual citizenship, where does your allegiance lie, and whose re-
sponsibility is it to protect you? The problem has come to light in the
crisis between Georgia and the Russian Federation over Abkhazia and
South Ossetia.

Over the past few years, Russia has been handing out Russian pass-
ports like candy to people living in these two breakaway regions of
Georgia. Should this be allowed? The Report of the EU-initiated Inde-
pendent International Fact-Finding Mission on the Conflict in Georgia is
clear in its assessment: “The mass conferral of Russian citizenship to
Georgian nationals and the provision of passports on a massive scale on
Georgian territory, including its breakaway provinces, without the con-
sent of the Georgian Government runs against the principles of good
neighbourliness and constitutes an open challenge to Georgian sover-
eignty and interferes in the internal affairs of Georgia.”?

The policy of “passportization”, which is not unique to Russia, makes
neighbours nervous because it is seen as creating an excuse to defend co-
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citizens and not just kin. As the International Crisis Group has pointed
out, “skepticism may well be appropriate when a country first confers its
citizenship on a large number of people outside its borders, and then
claims that it is entitled to intervene coercively to protect them”.”’ Inter-
national experts looking at the issue of national minorities in inter-state
relations have recommended:

States may take preferred linguistic competencies and cultural, historical or
familial ties into account in their decision to grant citizenship to individuals
abroad. States should, however, ensure that such a conferral of citizenship re-
spects the principles of friendly, including good neighbourly, relations and ter-
ritorial sovereignty, and should refrain from conferring citizenship en masse,
even if dual citizenship is allowed in the State of residence.?®

This recommendation was made to prevent the type of crisis that oc-
curred when Russia and Georgia went to war over South Ossetia in
August 2008. The origins of the conflict have been hotly debated and ana-
lysed.”? In a sense, both Georgia and Russia claimed to be defending
their kin. What is particularly interesting is that Moscow justified its in-
tervention using R2P-like language, for example claiming Georgia had
“lost the right to rule” South Ossetia on account of the “humanitarian
catastrophe” that has taken place there.”’

Much of the rest of the world did not see it that way. Swedish Foreign
Minister Carl Bildt, among others, condemned the aggression as “incom-
patible with international law and fundamental principles of security and
cooperation in Europe”. He noted that “[t]he justification given by Russia
is that it is protecting Russian nationals, but the obligation to protect
people — irrespective of their nationality — lies with the state in which
those individuals are located. No state has a right to intervene militarily
in the territory of another state simply because there are individuals
there with a passport issued by that state or who are nationals of that
state.” Echoing Rolf Ekéus’s statement of 2001 on “Sovereignty, Respon-
sibility, and National Minorities”, Bildt warned that “[a]ttempts to apply
such a doctrine have plunged Europe into war in the past — and that is
why it is so important that this doctrine is emphatically dismissed. The
same doctrine can be equally dangerous in other situations.”!

Abusing R2P

For such a new idea, R2P has generated a lot of interest. Some have writ-
ten it off as being dead at birth. Others have hailed it as a panacea for
preventing future atrocities. The problem is that the idea is well-meaning
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enough to make a difference but vague enough to be abused. The de-
tailed concepts outlined in the ICISS Report were left out of the World
Summit Outcome document. R2P’s application is therefore open to
interpretation — with potentially destructive consequences. As has been
pointed out in the context of the South Ossetia conflict, “ultimately, if
the ‘responsibility to protect’ principle is to facilitate, rather than disrupt,
international cooperation in the resolution of ethnic conflicts, it will be
essential for the major global players to negotiate a common understand-
ing of its content”.*”> The Bolzano Recommendations are an important
step in that direction. They can help to ensure that R2P moves from
promise to practice in a way that protects and promotes the rights of per-
sons belonging to national minorities, prevents conflict, maintains inter-
ethnic harmony and strengthens good-neighbourly relations.*

The experts who came up with the R2P principle hoped that the world
was moving from a culture of sovereign impunity to a culture of national
and international accountability.** The point of R2P was to ensure that
states did no harm, either to their citizens or to each other. But some
have seized this opportunity of seeking “justice without borders” to pur-
sue a policy of unilateral interference in neighbouring states in order to
support “kin” abroad. It would be a travesty and perversion of that noble
goal if states abused the principle in order to start conflicts and invade
neighbouring states in the name of R2P.
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Minority protection, bilateral
mechanisms and the responsibility
to protect

Elizabeth F Defeis

Introduction

At the United Nations World Summit, 14-16 September 2005, 150 world
leaders recognized a responsibility to protect their populations from geno-
cide, war crimes, ethnic cleansing and crimes against humanity.! The pri-
mary responsibility rests with the individual state to protect its vulnerable
population and to prevent such crimes or incitement to such crimes
“through appropriate and necessary means”.> When states fail in this re-
sponsibility, other states, through the United Nations, are committed to
“use appropriate diplomatic, humanitarian, and other peaceful means” to
protect threatened populations.®

To what extent does the responsibility to protect (R2P) obligate a state
or a so-called kin-state to take measures to address minority tensions?

The most controversial and debated aspect of R2P has centred on the
use of military force, which is allowed with Security Council approval
only as a last resort. However, R2P is not merely a substitute for humani-
tarian intervention through use of force. Rather, it entails a threefold re-
sponsibility to prevent, react and rebuild.* Although norms under R2P
continue to emerge and the responsibility of individual states under R2P
is an evolving concept, the action required of individual states is over-
whelmingly predicated on the responsibility to prevent.

Minority tensions are an ever-increasing source of conflict in the world.
When a state or the majority population within the state views itself as
threatened by irredentist claims or other threats to the integrity of the

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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state, reaction might take the form of forced assimilation, population
transfers, ethnic cleansing or genocide.’ In such cases, the primary re-
sponsibility to protect the threatened population rests with the state
where these people live. If the state is unable or unwilling, or if in fact
the state is the perpetrator of these violations, the international commu-
nity, through the United Nations, is required to act.

The risk of an acute R2P situation would be reduced if the state were
to seek to accommodate and protect the minority population through
programmes and initiatives consistent with the norms governing the
rights of minorities that are now contained in numerous international
instruments. In furtherance of its R2P commitments, a state might adopt
preventative measures aimed, in particular, at building state capacity,
remedying grievances and ensuring the rule of law. Bilateral treaties as a
preventative measure, particularly as it applies to minority concerns and
kin-states, have been successfully utilized in the past to defuse ethnic ten-
sions.® This deserves further exploration as a method of fulfilling a re-
sponsibility to prevent under R2P.

Not all situations of actual or potential deadly conflict or gross violations
of human rights involve ethnic conflict or minority concerns or rise to the
level of a R2P situation. However, minority protection, an issue that was
virtually ignored in the early human rights regime after the Second World
War, has provoked or contributed to some of the most violent conflicts
today. Indeed, the Venice Commission Report on the Preferential Treat-
ment of National Minorities by Their Kin-State notes that “[s]tability and
peace ... cannot be achieved without a satisfactory protection of national
minorities”.’

Following the breakup of the Soviet Union and Yugoslavia, with the
concomitant escalation of ethnic violence throughout the world, attention
was focused on developing international mechanisms for affording mi-
nority protection. Under the auspices of the United Nations and regional
organizations such as the Council of Europe and the Organization for
Security and Co-operation in Europe (OSCE), multilateral and bilateral
treaties and declarations setting forth standards for minority protection
have been adopted and commitments undertaken. In addition, states
have been urged to utilize the bilateral route to address the minority con-
cerns of their ethnically related populations living abroad. In 1991, the
Special Rapporteur of the UN Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities, Francesco Capotorti, noted that
“bilateral agreements dealing with minority rights concluded between
States where minorities live and the States from which such minorities
originate (especially between neighboring countries) would be extremely
useful”.® However, he cautioned that bilateral relations must be based on
respect for sovereignty, territorial integrity and non-interference in the
internal affairs of the states involved.
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Asbjorn Eide, in his report submitted to the Sub-Commission on Pre-
vention of Discrimination and Protection of Minorities, urged a similar
approach. He noted and recommended the following:

In their bilateral relations States should engage in constructive cooperation to
facilitate reciprocal protection of the equality and promotion of group identi-
ties. States should conclude bilateral treaties or other arrangements on good
neighborly relations based on the principles of the Charter and on international
human rights law, combining commitments of strict non-intervention with pro-
visions for cooperation in facilitating the promotion of conditions for the main-
tenance of group identities and transborder contacts by members of minorities.’

The Council of Europe’s Framework Convention for the Protection of
National Minorities also encourages the adoption of bilateral treaties and
provides that “[t]he Parties shall endeavour to conclude, where necessary,
bilateral and multilateral agreements with other States, in particular
neighbouring States, in order to ensure the protection of persons belong-
ing to the national minorities concerned”.!” Finally, the bilateral route
has been urged by the OSCE in its “Bolzano/Bozen Recommendations
on National Minorities in Inter-state Relations” as follows:

States are encouraged to conclude bilateral treaties and make other bilateral
arrangements in order to enhance and further develop the level of protection
for persons belonging to national minorities. These mechanisms offer vehicles
through which States can share information and concerns, pursue interests and
ideas, and further support minorities on the basis of friendly relations. A bilat-
eral approach should follow the spirit of fundamental rules and principles laid
down in multilateral instruments.'!

However, the OSCE High Commissioner on National Minorities had
cautioned:

[T]he bilateral approach should not undercut the fundamental principles laid
down in multilateral instruments. In addition, States should be careful not to
create such privileges for particular groups which could have disintegrative ef-
fects in the States where they live.'

Bilateral mechanisms prior to the UN regime

Treaty protections and treaty guarantees for at-risk groups surfaced in
Europe in treaties of the seventeenth century, primarily those treaties
establishing peace at the conclusion of war.!> Historically, religious mi-
norities were the first to be afforded international protection through
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agreements between and among states.'* Agreements pertaining to terri-
torial distribution among several states or transfer of specific property on
a bilateral basis were also the subject of such guarantees.'> For example,
in 1606 the Treaty of Vienna signed by the King of Hungary and the
Prince of Transylvania assured the Protestant minority in Transylvania
free exercise of religion.!® Similarly, the peace treaties signed in Miinster
and Osnabriick between France, the Holy Roman Empire and their re-
spective allies (the Peace of Westphalia, 1648) contained provisions relat-
ing to the religious and political rights of minority communities in the
ceded territories.!”

Following the fall of the Napoleonic regime, boundaries in Europe
were once again redrawn at the Congress of Vienna (1815). The Final Act
of the Congress was the first significant international instrument to con-
tain clauses safeguarding national minorities, and not only religious mi-
norities. Article 1 of the Final Act provides as follows: “The Polish
subjects of the High Contracting Parties shall be given institutions which
guarantee the preservation of their nationality and which shall assume
such political form as each of the governments to which they are subject
shall deem appropriate.”!® However, these treaty provisions offered little
concrete protection for the minorities living in the states that had agreed
to such protections. For example, treaty provisions such as those pertain-
ing to the partition of Poland among Russia, Prussia and Austria, which
contained guarantees for national minorities, were vague and implemen-
tation was left to the states involved, without external oversight.!” Thus,
the system was criticized as “condemned to failure by the inadequacy of
its scope, the vagueness of its substantive provisions, the rudimentary na-
ture of its machinery and organization, and the uncertainty, ineffective-
ness and susceptibility to abuse of its sanctions”.?

During the nineteenth century, the issue of the rights of ethnic and lin-
guistic minorities became increasingly important, and minority protec-
tions entered into the constitutions and internal legislation of several
European countries. With the disintegration of the Austro-Hungarian,
Russian and Ottoman empires at the beginning of the twentieth century,
a number of new states were created in central Europe and the number
of persons belonging to minorities increased dramatically. For example, in
Czechoslovakia 34.5 per cent of the total population were persons be-
longing to ethnic minorities and in Poland the figure was 36.5 per cent.”!

Following the First World War, the issue of minority protections was
taken up at the Peace Conference. Although numerous proposals for the
inclusion of minority protection clauses in the Covenant of the League of
Nations were considered, the proposals were rejected. Rather, through
five special treaties, called the Minority Treaties, newly configured states
were required to accept a set of treaty obligations to protect the interests
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of minority group members. Concurrently, similar obligations were im-
posed by the peace treaties on the defeated states. Special provisions
were thus incorporated into the peace treaties, and some states made uni-
lateral declarations pertaining to national minorities. Additionally, in the
context of bilateral agreements, provisions for the protection of national
minorities were adopted within the framework of other agreements. For
example, agreements containing provisions on minority protection were
concluded between Germany and Poland, Austria and Czechoslovakia,
and Greece and Italy, among others.”> These documents generally con-
tained provisions relating to the acquisition and loss of citizenship, rights
of inhabitants to life and liberty and the free exercise of religion, protec-
tion against discrimination, equality before the law and equal employ-
ment. The treaties also contained provisions relating to the use of one’s
own language and the establishment and control of charitable, religious
and social institutions. Some also required the state to provide “equit-
able” financial support to minority schools, where instruction at the pri-
mary level would be in the minority language, and to other institutions.”
In exceptional cases, the Minority Treaties granted a number of special
rights in favour of certain minorities such as the Valachs of Pindus or the
Saxons of Transylvania.

Unlike the earlier treaties, which contained guarantees that were to be
implemented by the treaty parties themselves, the League system vested
oversight of the guaranty in the League Council and in the Permanent
Court of International Justice (PCIJ). Each state undertook to imple-
ment the treaty guarantees in its domestic legal system and to invalidate
all contrary laws and regulations. If violation of rights involved persons
of racial, religious or linguistic minorities, obligations of “international
concern” were implicated and the League Council and the PCIJ could be
called upon to enforce the international obligation. However, the minori-
ties themselves could not directly petition the PCIJ. Rather, they and
states represented in the Council could petition the League and, if
deemed admissible by the Secretary-General, an ad hoc minorities com-
mittee would be appointed to investigate the matter and try to reach a
friendly settlement.?* Exceptionally, the German—Polish Convention re-
lating to Upper Silesia of 1922 established the right of individuals to dir-
ectly petition and appear individually or collectively before the Council
and the Mixed Commission, thus foreshadowing the complaint procedures
adopted under international human rights instruments in force today.?

The PCIJ was vested with compulsory jurisdiction in disputes between
a state member of the Council and a state in which there was a minority.
Although the compulsory jurisdiction of the Court was not implemented,
it delivered eight advisory opinions.?® Its most important opinion was the
landmark case involving minority schools in Albania, which established



68 ELIZABETH F. DEFEIS

the proposition that, under the League regime, the state had a twofold
obligation. The first was to ensure that nationalities belonging to minori-
ties should be granted equality before the law. The second was an affirm-
ative duty to ensure for the minority “suitable means for the preservation
of their racial peculiarities, their traditions and their national characteris-
tics”.?’

Although the League system of minority protection to some extent
diminished the abuse of minority rights and unilateral intervention by
states, its effectiveness was limited. The League system was resented as a
violation of their sovereignty by those states that were required to agree
to the League restrictions. Further, the system did not establish a general
jurisprudence applicable to minority issues and applied only to a small
number of states.”® Finally, the system was abused by some states. For ex-
ample, the issue of German minorities in the kin-states of Poland and
Czechoslovakia became a significant, albeit pretextual, precipitating fac-
tor for German aggression and the Second World War.?? Hitler skilfully
used the nationality issue to divide Europe by claiming for Germany
territories that ethnic Germans occupied. His stated ideal of uniting all
Germans within the German fatherland was the basis of a policy that es-
calated into aggression.

It is not surprising, therefore, that the drafters of the UN Charter dis-
carded special minority protection through international agreements in
favour of a human rights regime based on equality and non-discrimination.
Indeed, the treaty between Finland and Sweden on the Status of the
Aland Islands (1921) is the only treaty to survive the era following the
First World War that incorporated the bilateral approach.”” In his report
on the question of the legal validity of the League of Nations minority
protection regime, the Secretary-General stated:

[The system] as a whole was overthrown by the Second World War and ... the
international decisions reached since 1944 had been inspired by a different phi-
losophy, that is by the idea of a general and universal protection of human
rights. Reviewing the situation as a whole, therefore, one is led to conclude that
between 1939 and 1947 circumstances changed to such extent that, generally
speaking, the system should be considered as having ceased to exist.*!

Both the UN Charter and the Universal Declaration of Human Rights
accepted the principle of equality and non-discrimination for all individ-
uals, rather than special minority protection, and neither document con-
tains any reference to minorities. As a consequence, issues of minority
protection were left to the states to deal with, either internally or bilater-
ally.
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South Tyrol and the bilateral approach

One early successful example of the bilateral approach is that taken by
Italy and Austria in resolving the status of the German-speaking minority
in Italy, a source of lingering conflict between the two states. The historic
Gruber-De Gasperi Agreement in 1946 and subsequent agreements ad-
dressed the status of the German-speaking minority in Italy, but imple-
mentation was a source of contention for both parties for almost 50
years.>> With UN oversight and prodding and extensive negotiations and
compromise by both parties, the final resolution of the conflict is now
considered a success story in the often troubled history of ethnic relations.
Indeed, it can provide guidance for contemporary bilateral agreements and
their implementation as a method of preventing escalation of disputes.

The ethnic conflicts in South Tyrol, the northernmost province in Italy,
have ancient roots motivated in part by its strategic location near the
Brenner Pass. Varied and complex groupings of peoples settled in the
tiny region, and the area’s customs and languages reflected the numerous
invasions, both before and after it became an official part of the Holy
Roman Empire in February 1364. Though the land was then politically
controlled by the Habsburgs, its culture was not. In the twelfth century,
the influence of the Italian cultural presence was evident, and the Italian
trade and clergy ensured that it would continue. Holy Roman Emperor
Joseph’s (1780-1790) attempt at state centralization failed, but the prin-
ciple that public officials should be Italian in Italian-speaking areas and
German in German-speaking areas, while in mixed areas officials should
be bilingual, was well established.

From the end of the nineteenth century to the start of the First World
War, Italy was a member of the Triple Alliance with Austria and Ger-
many. However, at the outbreak of the First World War, Italy joined the
Western powers and at the conclusion of the war was awarded the South
Tyrol region despite the fact that for more than eight centuries South
Tyrol belonged to Austria. Also, the peace programme set forth in Presi-
dent Woodrow Wilson’s “Fourteen Points” (listed in a speech delivered
to a joint session of the United States Congress on 8 January 1918), rec-
ommended a “re-adjustment of the frontiers of Italy ... along clearly
recognizable lines of nationality”.** Approximately 85 per cent of the in-
habitants of the region were German-speaking Austrians.”® Bolzano, the
largest city in the region, had 30,000 inhabitants of whom 4,000 were
ITtalian. Since Italy was a victorious power, it was not obligated by the
League of Nations to sign a minority treaty governing relations with its
new citizens. However, some limited recognition of cultural and linguistic
accommodation was offered. The German population in South Tyrol was
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recognized as a nationality, and the German and Italian languages were
to remain equal.*

The rise of Italian fascism put an end to this accommodation. When
Benito Mussolini seized control in 1922, his fascist regime began to “Ital-
ianize” South Tyrol. A 32-point programme for denationalization was
adopted that: (1) established Italian as the only official language; (2) re-
quired the dismissal of all German clerks who did not speak Italian ade-
quately; (3) abolished or forbade the use of the German name for South
Tyrol (Sudtirol); (4) encouraged Italians to move to the area; and (5)
abolished the decree recognizing the legitimacy of Austrian and German
diplomas and even the use of German on tombstones.”’ Street names
were changed; surnames of German-speaking families were “Italianized”;
and the German language could no longer be used in legal transactions.*®

Massive migration from southern Italy swelled the population and the
percentage of Italian speakers in the province increased. The effect on
the German population in South Tyrol was severe. The lack of German
schooling and culture, as well as the removal of many promising young
people of German descent from public service, took many possible
leaders and politicians from the region.** The treatment of the German-
speaking population in South Tyrol caused much resentment in Germany
and Austria. In October 1939, an agreement between Nazi Germany and
Italy was reached whereby the South Tyrolese were given the option of
either transferring to the Reich and giving up their homeland or remain-
ing and accepting complete assimilation.** Partly because of the pressure
exerted by Germany, approximately 80 per cent opted to resettle, but the
Second World War disrupted the programme and only about one-third
actually left.*! Many of those who left were the young, urban residents
and workers, leaving a German-speaking population without a politically
active middle class.*?

Although, following the Second World War, a general movement for
self-determination of South Tyrol was supported by Austria, South Tyrol
remained part of Italy. Austria, as a defeated state, was then under four-
party occupation and its future was uncertain. However, the Allies urged
Italy and Austria to reach an amicable agreement on the status of South
Tyrol. In September 1946, the Italian Foreign Minister, Alcide de Gasperi,
and the Austrian Foreign Minister, Karl Gruber, signed an agreement, the
Gruber-De Gasperi Agreement, which was annexed to the Paris Peace
Treaty.”® It provided that the German-speaking residents of Bolzano and
Trento would receive complete equality of rights with their fellow Italians,
education in the mother tongue and access to public administration, as
well as special provisions to protect their ethnic character and cultural
and economic development.*
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The language of the document was innovative, referring to a commu-
nity of people, the “German-speaking element”, not individual members
of the group. The Gruber-De Gasperi Agreement guaranteed expansive
autonomy to South Tyrol, including autonomous legislative and executive
power. Austria assumed the role of protecting power. The Agreement was
not well received by some Austrians and South Tyrolese who insisted on
a right of self-determination and reunification of South Tyrol with Aus-
tria. In the face of these continuing claims for self-determination but
following minimal consultation with the population, Italy adopted the
Autonomy Statute of 1948, which was, in fact, quite restrictive and linked
South Tyrol with the Trento Province, where the Italian-speaking popula-
tion was dominant.*> The provincial government did not have any mean-
ingful powers and the state was required to fund its projects. On the
other hand, German cultural identity was restored through the re-
establishment of German-language schools, the recognition of the Ger-
man language in all official proceedings and the restoration of German
names that had previously been “Italianized”.

In the 1950s, frustrations over the lack of implementation of the Agree-
ment emerged in the form of mass demonstrations and terrorist activities
involving ambushes of border patrols, bombings of trains and power py-
lons, and deaths of civilians, activities that continued for almost two de-
cades.® There were even accusations from Rome that Austria failed to
stop shipments of explosives into the region.*” Some believed that the
activities had progressed to such a level that only self-determination for
the region could resolve the conflict.*® In 1957, 35,000 South Tyrolese ral-
lied in support of autonomy for South Tyrol and were supported in their
demands by Austria.*

Initially, in 1955 Austria proposed bilateral negotiations with Italy to
resolve the issue but Italy agreed to participate only in non-binding talks.
The Austrian government, in its role as protector of the province’s inter-
ests, brought the South Tyrol situation to the attention of the United Na-
tions in both 1960 and 1961.°° In 1960, on the General Assembly’s agenda
for discussion was: “The status of the German-speaking element in the
Province of Bolzano (Bozen): Implementation of the Paris Agreement of 5
September 1946.” Italy objected to placing the matter before the United
Nations on the grounds that the matter was internal and suggested that
issues be resolved by the International Court of Justice at The Hague.
Nevertheless, the General Assembly passed a resolution calling on Italy
and Austria to reach a solution by peaceful means, starting with bilateral
negotiations. As a practical matter, it was necessary for Italy to arrive at
an accommodation with Austria in order to remove the item from the
agenda.’!
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Extensive negotiations continued for more than 30 years and involved,
at times, not only the two states but also the Council of Europe, the
United Nations and the Catholic Church. In 1969, both sides went to
Switzerland’s Moral Rearmament conference centre in an attempt to
address the concerns regarding the improved Autonomy Statute.”? The
understanding reached between the two countries resulted in a “Pack-
age” of 137 draft bills and administrative measures designed to give
greater autonomy to the 230,000 German-speaking inhabitants in the re-
gion. The package in effect de-linked Trento from South Tyrol and gave
the latter control of its own budget, economic planning and schooling,
established parity in the use of the Italian and German languages in public
affairs and required that two-thirds of state jobs be held by German
speakers.”> The Austrian parliament reluctantly approved the package
after its foreign minister cautioned that Austria must be “realistic” since
neither West nor East wanted a change of borders between Italy and
Austria.>* In addition, the Alto Adige region was to be officially called
South Tyrol.»

An Autonomy Statute, which amended the 1948 Statute, was adopted
in 1970 and contained specific and detailed provisions. It provided that
the administrative and legislative powers of agriculture and tourism, as
well as other sectors previously controlled by the Italian state, be trans-
ferred to the Province of South Tyrol. German speakers were assured an
ethnic proportion within the bureaucracy. The province automatically re-
ceived a percentage of any state expenditure in pertinent areas of social
welfare and economy. The province could contest state laws before they
reached the Constitutional Court.

Finally a new Autonomy Statute was adopted in 1972 in which both
Bolzano and Trento received autonomous status and exclusive legislative
competence in several fields of regulation.’’ This Statute was to be imple-
mented by a Joint Commission where representatives of the state and
province could meet on an equal footing with respect to implementation
decrees of the region and the provinces. It took 20 years for the Auto-
nomy Statute to be fully implemented despite the fact that the Statute
called for implementation of enactment decrees within two years of its
entry into force.”® Despite some setbacks, a period of collaboration began
between the two ethnic groups and countries, spanning almost two de-
cades of commitment and extensive discussion. After more than half a
century of conflict, by a vote of 125 to 30 the General Assembly in 1992
declared that Italy fully complied with the Agreement of 1946 and effec-
tively withdrew Austria’s complaint to the United Nations.>’

Undoubtedly, a key to the successful resolution of the conflict was the
international oversight provided by the United Nations and the establish-
ment of the Joint Commission to oversee implementation of the Agreement.
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The resolution of the South Tyrol issue demonstrates that sensitive and
volatile minority issues can be addressed by bilateral mechanisms and
initiatives that reflect a willingness to discuss the national minority’s is-
sues on both a legal and a political basis. It further demonstrates that kin-
states can play a constructive and preventative role in resolving minority
tensions.

Bilateral treaties after the Second World War

Although in the post-war years there was a reluctance to deal with the
issue of minority protections at the international level, during the same
period a number of bilateral treaties embodying minority protections
were concluded. For example, in addition to the 1946 Agreement between
Italy and Austria, Pakistan and India entered into an agreement in 1950
with provisions for religious minorities, and the London Treaty of 1954
concerning Trieste extended protections to Italians and Yugoslavians. Fol-
lowing the end of the Cold War, states throughout Central and Eastern
Europe became increasingly concerned and involved in the protection of
kin-minorities. References to kin-minorities were included in a number
of national constitutions, including those of Germany, Hungary, Romania,
Slovenia, Macedonia, Croatia, Ukraine, Poland and Slovakia. At the same
time, a number of bilateral agreements, declarations and accords pertain-
ing to minority rights were issued.

The European Union favoured bilateral treaties as a method of achiev-
ing stability in the region because such agreements could embody specific
commitments on sensitive issues and at the same time directly reflect the
specific characteristics and needs of each national minority, as well as the
historical, political and social context of each situation. The majority of
these instruments between the “kin-state” or “mother country” and the
“home-state” of the minority population are either free-standing treaties
specifically designed to deal with minority issues or contain provisions in
a more comprehensive Treaty of Friendship and Cooperation. Through
these bilateral agreements, kin-states seek maximum protection for their
minorities, while home-states aim at achieving equal treatment and inte-
gration of the minorities, thus preserving the integrity of their borders.
Bilateral agreements generally contain commitments to respect inter-
national norms and principles regarding national minorities.”’ Several
bilateral agreements incorporate soft law provisions such as the prin-
ciples contained in the Copenhagen Document on the Human Dimension
of the Conference on Security and Co-operation in Europe (CSCE),’
thus converting soft law principles into binding legal obligations. They
also give greater specificity to and implement the minority protections
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contained in international agreements such as the Council of Europe’s
Framework Convention for the Protection of National Minorities.*?

Most treaties provide for the protection of classic core rights, such as
freedom of expression and association, linguistic and cultural rights, edu-
cational rights and use of the media. Some also refer to transborder con-
tacts and preservation of architectural heritage. Bilateral treaties also
stress the obligation of national minorities to their home-state.%

One example of a bilateral treaty that dealt with extremely divisive
historical issues in an innovative and expansive way and is often consid-
ered a model for bilateral minority protection is the treaty between the
Federal Republic of Germany and the Republic of Poland on Good
Neighborly Relations and Friendly Cooperation concluded in 1991.%4
Through the bilateral treaty, two historic adversaries endeavoured to
“close the painful chapter of the past” and to finally “overcome the divi-
sion of Europe and to create a just and lasting European peace order”
with the “awareness of their common interests and their common re-
sponsibility for the development of a new and free Europe that is united
by human rights, democracy and the rule of law”. Indeed, the very exist-
ence and rights of a German minority in Poland and a Polish minority in
Germany were disputed at various times by both parties and had been a
subject of dispute between the two countries since the close of the Sec-
ond World War.®

Following the Second World War, the Potsdam Agreement provided
that persons of German origin in Poland, Hungary and Czechoslovakia
be transferred to Germany. The minority situation in these countries was
further complicated by the German Basic Law, which provided that all
persons who were nationals of the former German Reichstadt be treated
as Germans under German municipal law. Thus, some persons residing in
Poland could claim that they were German under German law and en-
titled to emigrate to Germany.®® Although specifically not dealing with
the issue of citizenship, the treaty between Poland and Germany defines
members of the ethnic minority within the state as nationals of the state
in which they reside. However, members of the minority group may still
declare language, culture and traditions as those of the other state, de-
pending on their origin. Thus, the individual has the right to declare mi-
nority status and does not incur any negative consequence for making
such a declaration. The treaty incorporates by reference the relevant
international standards for minority protections including: the Universal
Declaration of Human Rights, the European Convention on Human
Rights and the Basic Freedoms, the 1966 Convention on the Elimination
of All Forms of Racial Discrimination, the Convention on Civil and Polit-
ical Rights, the Helsinki Final Act of 1975, the 1990 Copenhagen Docu-
ment on the Human Dimension of the CSCE and the Charter of Paris
for a New Europe of 1990.%
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Both countries are required to create conditions to promote the minor-
ity groups’ identity, including instruction in their natural language, teach-
ing their history and culture and encouraging participation in public
affairs and decision-making.%® Like most bilateral treaties that deal with
minority issues, the treaty affirms the principle of the territorial integrity
of states and requires minorities to act loyally and in conformity with the
laws of the state® of their declared citizenship.”’ Clearly, the treaty has
reduced the potential for conflict between the parties and has furthered
respect for minority groups in each country.

Hungary has also utilized the bilateral treaty approach to address the
issue of ethnic Hungarians living outside of its borders. At the present
time, nearly one-third of the world’s Hungarian population lives outside
of Hungary, and substantial minority communities can be found in Ro-
mania, Slovakia, Ukraine and Serbia.”! The Hungarian Constitution (as
revised in 1989) provides: “The Republic of Hungary bears a sense of re-
sponsibility for what happens to Hungarians living outside of its borders
and promotes the fostering of their relations with Hungary.””>

In furtherance of this policy, Hungary entered into bilateral agree-
ments with its neighbours. In May 1991, a joint declaration was issued on
the principles of cooperation between the Republic of Hungary and the
Ukrainian Soviet Socialist Republic guaranteeing the rights of national
minorities.”” This declaration affirms the principle of the territorial sover-
eignty of states and requires members of national minorities to observe
the laws of the country in which they live. Forced assimilation is prohib-
ited and citizens have the right to decide to which minority they want to
belong.” The declaration affirms the linguistic and religious rights of mi-
norities and requires each party to forbid activities and propaganda that
evoke violence, hatred and dissent on nationality grounds.

The Treaty on Good-Neighborly Relations and Friendly Cooperation
between the Republic of Hungary and the Slovak Republic of 19 March
1995 contains similar provisions regarding minorities. This treaty goes
further, however, and specifically incorporates the relevant international
documents for minority protection, including: the Framework Conven-
tion, the Copenhagen Document, the UN Declaration on Rights of Per-
sons Belonging to National or Ethnic, Religious and Linguistic Minorities,
and Recommendation 1201 promulgated in 1993 by the Parliamentary
Assembly of the Council of Europe. However, subsequent to the signing
of the treaty, Slovakia adopted restrictive laws in the fields of language use,
administration, education and culture that were protested by Hungary.

Bilateral treaties were also concluded by Hungary with Slovenia,
Russia and Croatia and incorporate by reference relevant international
documents pertaining to minority protection.

In September 1996, Hungary concluded a treaty with Romania that
deals with minority rights — the Treaty of Understanding, Cooperation
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and Good Neighbourliness.”” Fully one-quarter of the text pertains to
national minorities, an issue of contention between the two countries.
Following the First World War and again after the Second World War,
Transylvania, with over 2 million ethnic Hungarians, was transferred to
Romania, contributing to the tension and distrust that existed between
the nations.” The treaty addresses minority issues in detail, applies the
principles set out in the Framework Convention’’ and incorporates the
relevant international human rights agreements, including documents
promulgated by the United Nations, the OSCE and the Council of Eur-
ope. Similarly to the treaty between Poland and Germany, this treaty pro-
vides for freedom of expression and religious identity, and allows the
creation and maintenance of institutions for educational, cultural and re-
ligious instruction. Further, it permits the use of the national language of
the minority group in transactions and teaching so that the national lan-
guage will be reflected in surnames, topographical locations and media
information. The treaty encourages minority participation in political, so-
cial, economic and cultural life and works to preserve minority culture
and tradition. It requires that members of national minorities comply
with the laws under which they live.

A key component of the success of these conventions and instruments
is the creation of a joint intergovernmental commission to discuss issues
relevant to the minorities such as implementing obligations and recom-
mendations. These commissions are political bodies and do not adjudi-
cate individual complaints. They have been criticized for their lack of
minority representation and for their failure to meet as often as set forth
in their mandate. However, one must note that conflict in the region has
been prevented over the years and that bilateral treaties with a joint
oversight committee have been successful.

Russia has also pursued a specific policy of entering into bilateral trea-
ties with its neighbours on a range of issues, including minority protec-
tion. As a result of the policy of forced relocation of national populations
and mass immigration of Russians to newly annexed territories during
the Stalin era, ethnic Russians are a substantial minority in many of the
former Soviet republics that are now independent states. Russia has
strenuously asserted its responsibility to protect Russians wherever they
reside.”® At the present time it is estimated that approximately 25 million
people of Russian nationality live outside of Russia.”” Thus, the “Russian
minority question” has come to play a central role in defining relations
between Russia and its former republics.®’

In furtherance of this policy Russia has entered into more treaties that
attempt to address national minority issues than any other state in Cen-
tral or Eastern Europe.®! Bilateral agreements containing minority pro-
tections have been concluded with former republics, the Baltic States
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and other countries including Poland, Finland, Hungary, Slovakia and the
Federal Republic of Germany. Russia has also concluded a Common-
wealth of Independent States (CIS) convention that guarantees the rights
of persons belonging to national minorities. However, the CIS standard
on minority rights does not meet international standards and has been
criticized as biased towards the protection of ethnic Russians. In addition,
the bilateral treaties do not fully incorporate international standards on
minority protections®? and, although Russia had previously urged that the
treaties allow for dual citizenship, it has since relinquished that claim. The
Russian position has been criticized as indicating a pattern that avoids
full implementation of OSCE, UN and Council of Europe norms.

In May 1997, the Treaty of Friendship, Cooperation and Partnership
was signed between the Russian Federation and Ukraine. While dealing
with a range of issues including disarmament, coordination of economic
trade and customs policy, and cooperation in relief work and rescue op-
erations, it also addresses minority concerns. Unlike the Hungarian and
the Polish—-German models, the treaty does not attempt to define minority,
although it does embrace the equality and non-discrimination principles
of Article 27 of the International Covenant on Civil and Political Rights.
However, the treaty does not specifically incorporate the relevant inter-
national documents relating to minority protection, such protection being
spelled out in general terms.®

The situation of ethnic minorities in the Baltic republics has been
closely watched by Russia and has been the source of great tension.
Russia has repeatedly accused the Baltic States of “gross violations of
human rights”. In addition Russia has accused some Central Asian re-
publics of “Islamic fundamentalism”.® After declaring independence
from Russia, both Estonia and Latvia enacted a law on languages and
restrictive citizenship laws that in effect excluded most Russians who
took up residence in those countries after 1940 from becoming citizens.®
These measures provoked a sharp reaction from Moscow, which claimed
that “[t]he principle of good neighborliness has been put into jeopardy,”®
but, after much negotiation, bilateral treaties have been concluded with
each of the Baltic States.

The effectiveness of the bilateral treaties that Russia has concluded as
a vehicle for minority protections has been questioned by one Russia ex-
pert as follows:

It is not clear that these agreements have resulted in reduction of tensions or
improvement of the lot of minorities, nor is it clear that such was the treaties’
intention. Instead, they appear designed to further a variety of national aims
and have been negotiated in parallel with discussion of what minority status
means within Russia and the other former Soviet republics, most specifically
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the role and status of ethnic Russians outside Russia. These unsettled condi-
tions, the lack of specificity in treaty provisions of follow-up programs, and the
tenuous sovereignty of many governments of the region set these treaties apart
from the paradigmatic Polish-German treaty or the minority-specific agree-
ments Hungary has pursued. These conditions have made Russia’s treaties less
than ideal, and less than effective.?’

The role of kin-states

Kin-state activism on behalf of co-ethnics abroad is a result, in part, of
the redrawing of national borders or population shifts following political
upheavals or war. For the purposes of this discussion, a kin-state refers to
a state that shares ethnic, cultural or religious bonds with co-ethnics
abroad, and in which the political actors within the state have a commit-
ment to their well-being. As was the case in the dispute between Austria
and Italy concerning the South Tyrol, the kin-state is sometimes viewed
as the guardian of the co-ethnics abroad. Thus, Austria’s official designa-
tion vis-a-vis the German speakers in the South Tyrol in the Gruber-De
Gasperi Agreement with Italy was Schutzmacht or “protector power”.

Kin-states and host-states can border one another, be geographically
close or in some instances be geographically separated, such as the situa-
tion between Russia and some of the Baltic nations in which ethnic Rus-
sians and Russian-speaking populations now reside. Kin-state involvement
on behalf of its co-ethnics abroad is usually directed towards the strength-
ening of co-ethnic communities abroad, promoting cross-border interac-
tion or facilitating the movement of co-ethnics to their kin-state. These
efforts might be direct, through benefit laws and preferential naturaliza-
tion procedures, or indirect, through bilateral diplomacy or international
initiatives. Benefit laws often provide for educational or professional
training in the home-state and sponsorship of cultural events and lan-
guage training. Benefits might also include material assistance and pref-
erential treatment with respect to resettlement in the kin-state. Through
indirect efforts at the international or multilateral level, the Kin-state
might aggressively support minority protection initiatives and intensive
monitoring of minority rights.

As past events have tragically demonstrated, wholesale discrimination
and even violence against a vulnerable minority are all too frequent oc-
currences. Thus, from the perspective of the kin-state, an active engage-
ment with the home-state is sometimes prudent and also warranted.
However, the motives of states are complex and mixed and the kin-state
role can be viewed as either a constructive or a disruptive factor in the
relationship among the various actors. Although kin-states have some-
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times played a constructive role in resolving minority concerns, it must
also be acknowledged that kin-state interest and behaviour with respect
to the status of minorities in the home-state are often motivated by do-
mestic policies and can have a destabilizing effect, and are often viewed
as interfering in the domestic affairs of another state and a violation of
sovereignty.

For example, although Hungary and Romania had entered a bilateral
agreement that included provisions for minority protections, relations be-
tween the two countries were strained over a Hungarian law that granted
special rights to ethnic Hungarians in neighbouring countries without
prior consultation with Romania. The Act on Hungarians Living in
Neighbouring Countries, commonly referred to as the Status Law, states
that persons in those neighbouring countries who declare themselves to
be of Hungarian nationality, but are not Hungarian citizens for reasons
other than voluntary renunciation, and who meet other stated require-
ments would be entitled to special visas, work permits, scholarships and
other educational assistance, preferential access to cultural facilities, ac-
cess to the social security and healthcare systems in Hungary, and certain
other benefits, some of which are normally available only to Hungarian
citizens or residents.* Romania, which has the largest Hungarian minor-
ity in the region, contended that the measure was discriminatory and in
violation of European standards.* The matter was eventually referred to
the Venice Commission, which stressed the primacy of state sovereignty
and human rights, and affirmed the principle that responsibility for mi-
nority protection lies primarily with the home-state. It also noted that the
international community should monitor whether a state fulfils that duty
and that kin-states too play a role in the protection and preservation of
their kin-minorities, particularly with respect to ensuring that their genu-
ine linguistic and cultural links remain strong. The Commission reaffirmed
the importance of international standards on minority protection and the
effectiveness of the multilateral and bilateral treaties in implementing
these standards.”

In the Commission’s opinion, a state may adopt unilateral measures
concerning kin-minorities who live in other countries provided the fol-
lowing principles are respected:

e the territorial sovereignty of states;

pacta sunt servanda;

friendly relations among states;

respect for human rights and fundamental freedoms, in particular the
prohibitions on discrimination.”!

With respect to territorial sovereignty, if the effect of a measure takes
place entirely within the kin-state — such as educational or occupational
benefits in the kin-state — the consent of the home-state is not necessary.
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However, when the effect of the measure would occur in the home-state
— such as language training and cultural programmes in the home-state —
consent of the home-state should be secured. Indeed, in all instances, the
interests of the kin-state should be pursued in cooperation with the
home-state. Such cooperation can include bilateral and multilateral initi-
atives or intergovernmental committees. Any administrative or quasi-
official function performed in the home-state such as the certification of
benefit eligibility would be a violation without the approval of the home-
state.

Thus, it is clear that kin-states are allowed to extend benefits to per-
sons residing abroad, and their interest in the well-being of minority
groups abroad is legitimate. As noted by the OSCE High Commissioner
on National Minorities in 2009, the extension of such benefits can, and
often does in fact, contribute to the well-being of minority groups. How-
ever, it does not imply a right under international law to exercise juris-
diction over these persons on the territory of another state. The influence
and interests of the “kin-state” can and should be pursued in cooperation
with the state of residence. By doing this, benefits such as cultural and
educational opportunities, travel grants, work permits, facilitated access
to visas and the like can ease international relations and help minorities
serve as bridges in relations between states and contribute to regional
friendship and prosperity.”*

The issues that the Hungarian Status Law dealt with are often the sub-
ject of bilateral treaties of friendship and cooperation. Indeed, the issues
that provoked the ire of the kin-state could well have been discussed and
resolved in the context of treaty negotiations and dialogue on implemen-
tation of the treaty. Such treaty discussions and negotiations would have
been preferable to the after-the-fact adversarial discussions and escala-
tion of tensions that followed the adoption of the Status Law.”

Structure of bilateral accords

The recent bilateral agreements embodying minority protection take dif-

ferent forms but arose in similar contexts and have similar characteristics

that might make this approach successful in other situations of ethnic
conflict. Factors common to successful bilateral treaties include:

e cach situation involved a change in territorial boundaries or the disin-
tegration of an existing state and the creation of new states resulting in
national minorities within a state;

¢ the interest of each of the ethnic minorities involved was urged by the
kin-state through international, political or legal channels;
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¢ both states displayed a willingness to engage in dialogue and showed a
commitment to arriving at an amicable solution;

e the existing norms pertaining to minority protection found in the inter-
national and regional documents were referred to; and

e irredentist or secessionist goals were specifically discarded in favour of
accommodation.

In addition, the treaties and declarations embody common principles and

protections. For example:

¢ the individual is given the option of declaring minority status and suf-
fers no detriment for making such a determination;

e the territorial integrity of each state is respected and assured by the
treaty;

e forced assimilation is not allowed;

e allegiance to the state in which minorities live is required of the mi-
norities; and

e cultural autonomy, including language and religion, is assured.
Although bilateral agreements can contribute to regional stability and

confidence-building, the drawbacks to this approach have been identified

by Gudmundur Alfredsson as follows:

e the danger of reduced standards as compared with the international
and regional instruments,

¢ the emphasis on political rather than legal commitments,

e the unequal position of the parties to the situation,

e the possible discrimination between different groups within a con-
tracting state, prompting a proposal for the “most-favoured minority
clause”, and

e the possible destabilizing effects on relations between the parties.”
Minorities without a kin-state, for example the Roma, are unlikely to

benefit from bilateral treaties. Therefore, in order to avoid “a most-
favoured minority” situation, bilateral treaties should require that bene-
fits conferred to a kin-group be applied equally to all minorities within
the state. Thus, Asborn Eide has recommended that, “[w]here specific mi-
norities are mentioned in such provisions, the treaty should contain an
additional provision ensuring that minorities not mentioned in the treaty
shall enjoy the same level of protection and promotion of their existence
and identity”.” Such a provision would be in accord with the equality
and non-discrimination human rights norms.

Further, in order to be effective, a dispute settlement mechanism
should be included in the treaty. Bilateral treaties and, indeed, multilat-
eral treaties that deal with minorities now generally create a complaint
mechanism procedure. However, the procedure is typically a political
rather than a legal process and often lacks minority representation. The
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successful implementation of the treaty between Italy and Austria per-
taining to South Tyrol can be attributed in part to the oversight provided
by outside bodies, including the United Nations. The successful defusing
of ethnic tensions through the bilateral route undertaken by Hungary
and its neighbours can be attributed in great part to the inclusion of
oversight mechanisms, such as the joint intergovernmental commissions,
which include minority representation. Thus, bilateral treaties should pro-
vide an effective mechanism to resolve differences and, failing successful
bilateral resolution, a mechanism for international or regional oversight
for early prevention and dispute settlement. Although it is this feature of
international oversight that would enhance the effectiveness of the treaty,
it is precisely this aspect that might encounter the most reluctance based
on claims of sovereignty from the interested states. Whereas in the 1990s
many international actors, including scholars and governments, celebrated
the “demise of sovereignty”, it has made a dramatic comeback and is
forcefully advanced by powerful states such as Russia and China. Smaller
states and developing countries have similarly embraced sovereignty as a
principle to resist international intervention and oversight, particularly in
domestic human rights policies. Thus international oversight of bilateral
treaties is likely to be resisted.

Conclusion

The study of minority protection and its relation to R2P continues, but
some preliminary conclusions can be drawn. Minority conflicts are sensi-
tive to historical, social and political factors, and thus effective measures
to ensure minority protection must be carefully crafted and context spe-
cific to take these factors into account. There is no uniform formula that
can be applied to resolve the ever-increasing number of ethnic conflicts
throughout the world; rather, a range of options and mechanisms should
be implemented. These include both political and legal strategies.

The bilateral route has been utilized primarily in the European context
to address minority tensions. This mechanism might be successfully uti-
lized in other areas of the world that are also subject to minority ten-
sions. Building on the lessons of the past and consistent with their present
responsibilities, the nations involved should be encouraged to take the
recommendation of various international and regional organizations and
pursue a bilateral resolution of minority issues as one strategy. Models
now exist and can be tailored to the unique situation of the states in-
volved. Developed international norms and standards can be incorpo-
rated into these bilateral arrangements, either by reference or through
specific text, and the bilateral treaty can be specifically tailored to ad-
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dress the existing situation of the national minority involved. In addition,
through this bilateral route, tensions can be reduced; each state affirms its
commitment to respect borders, requires allegiance to the state of resi-
dence of its ethnic nationals, and rejects all claims of secession.

The R2P, which states have agreed to, includes the responsibility to
prevent. However, it must be recognized that R2P is an embryonic doc-
trine and the specific obligations of individual states, absent UN involve-
ment, to implement the R2P responsibilities continue to evolve. The
adoption of bilateral treaties that address ethnic tensions that could esca-
late into serious conflicts should be viewed as one mechanism that could
be utilized in the R2P prevention obligation, provided that the parties
approach negotiations from a position of good faith and equality.
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Bilateral instruments and mechanisms
to protect “kin-minorities” abroad:
The case of Hungary’s bilateral
agreements with its neighbours and
their monitoring through joint
intergovernmental commissions

Emma Lantschner

Introduction

This chapter places bilateral agreements for the protection of minorities
and their monitoring mechanisms within an international context and
within the context of the concept of the responsibility to protect (R2P).
An important element of this concept is the responsibility to prevent vio-
lations of human and minority rights. In the area of minority protection,
this is ideally achieved through the implementation of appropriate pro-
tection mechanisms by the state in which the minority resides. It is, how-
ever, widely acknowledged that minority rights are also a matter of
legitimate concern to the international community. When one state is
home to a minority population constituting the majority in a neighbour-
ing (or nearby) state, situations can arise in which the “home-state” is
neglecting its minority, thereby causing internal unrest, and/or in which
the “kin-state” is unilaterally pursuing the protection of “its” minority
abroad, thereby causing bilateral tensions. Both situations can ultimately
result in conflicts that would require action by the international commu-
nity. This chapter suggests that bilateral agreements, and in particular the
joint intergovernmental commissions established for their monitoring,
are an expression of the friendly relations among states and a possible
means to prevent violations of minority rights or disputes over minority
issues from developing into violent conflicts.

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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In exploring this hypothesis, I have chosen to study the bilateral agree-
ments and joint commissions of which Hungary is a member, because this
country played a central role in boosting the idea of bilateral treaties,
dealing also with minority issues, and has created over the years a region-
wide network of such treaties. It is also the country with the richest docu-
mentation in terms of protocols of meetings of joint intergovernmental
commissions, even if some of the commissions did not meet as regularly
as they were supposed to and most of the material was not accessible to
the wider academic or interested public because the protocols were avail-
able only in the languages of the contracting parties.'

After dealing with the historical background, I shall provide a brief
overview of the treaties and conventions concluded by Hungary with its
neighbours and compare the substantive rights stipulated by these agree-
ments with emerging European standards in minority protection to
establish whether bilateral agreements add anything to multilateral in-
struments and whether they contribute to the consolidation of such
standards. Implementation in good faith of bilateral instruments that are
in line with or go beyond international standards may prevent conflicts
from erupting.

I shall then look at the structural characteristics of the joint intergov-
ernmental commissions that Hungary has established with neighbouring
Croatia, Romania, Serbia, Slovakia, Slovenia and Ukraine, including their
composition and functioning. This will be followed by an analysis of the
protocols of these commissions with a view to verifying the assertion
about the potential for conflict prevention and conflict resolution of such
platforms.

Historical background

Hungary’s loss of some 71 per cent of its territory and about one-third of
its population (3.3 million Hungarians) as a consequence of the Treaty of
Trianon between the Allied Powers and Hungary in the aftermath of the
First World War? continues to have repercussions in the contemporary
history and politics of Hungary and its neighbouring states. The Hungar-
ian Constitution, which was amended after the fall of communism, states
that “[t]he Republic of Hungary bears a sense of responsibility for what
happens to Hungarians living outside of its borders and promotes the
fostering of their relations with Hungary”.?

The biggest Hungarian community in absolute numbers lives in Roma-
nia, accounting for 1,434,377 people, which is 6.6 per cent of the Roma-
nian population. In relative terms, Slovakia is home to the largest
Hungarian minority. Members of this minority make up 9.68 per cent of
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the overall population (or 520,528 people).’ The Hungarian population
of Serbia is concentrated in the province of Vojvodina, where, numbering
290,207, they represent 14.5 per cent of the provincial population. They
make up about 4 per cent of the overall population of Serbia.® The
Hungarian populations in Austria, Croatia and Ukraine are compara-
tively small. The results of the Austrian census in 2001 show that 40,583
people (0.5 per cent of the overall population) use Hungarian as their
colloquial language.” In Croatia, 16,595 people indicated in the 2001
census that they are Hungarian by ethnicity (0.37 per cent), and 12,650
people responded that their mother tongue is Hungarian (0.28 per cent).?
In Ukraine, Hungarians number 156,566, but, owing to the large overall
population, they constitute only 0.32 per cent of Ukraine’s population.’
Slovenia also needs to be mentioned in the context of this contribution.
For historical reasons, the Hungarian community (just like the Italian
community) in Slovenia enjoys special protection within the national
constitutional framework, although Hungarians represent only 0.32 per
cent of the population, numbering as few as 6,243.'

From the above figures it becomes clear that in the 1990s Hungary was,
if not exclusively, particularly concerned about the destiny of its Hungar-
ian co-ethnics living in Romania and Slovakia. However, different Hun-
garian governments had different approaches in terms of their hierarchy
of foreign policy goals. Whereas for the government under J6zsef Antall
(1989-1993) the protection of the Hungarian minorities abroad had the
highest priority, Western integration and a successful neighbourhood
policy necessary for that purpose gained higher importance in the gov-
ernment under Gyula Horn (1994-1998).!" In particular, in 1991, Antall
claimed autonomy and/or collective rights for Hungarians abroad, basing
his claim on the principle of the self-determination of peoples. The climax
was reached in 1992, when Antall said he felt like the prime minister of
15 million Hungarians, thereby including also the Hungarians living out-
side Hungary’s borders."?

According to international law, responsibility for the protection of na-
tional minorities lies within the home-state, and support by the kin-state
always has to seek the consent of the state in which the minority re-
sides.!® One possibility of getting this consent is by stipulating a bilateral
agreement where the issue of minority protection is regulated between
states.'* Such agreements typically target those minority populations that
are the majority on the territory of the other contracting party. Whereas
the purpose of such agreements from the Hungarian perspective was
mainly the protection of Hungarian minorities living in those countries, a
perhaps more important aspect for their counterparts was the stipulation
that the parties have no territorial claims on each other and that they
should not raise any such claims in the future.!® This was particularly the
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case for countries that feared a secessionist movement from within the
large Hungarian minorities. Real or hypothetical fears of secessionism on
the one hand and real or hypothetical irredentist movements on the
other hand clearly hold the potential to develop into serious conflicts be-
tween two states that could eventually lead to a situation in which other
states feel the necessity to intervene. Bilateral agreements can dissipate
these fears and thus contribute to more relaxed bilateral relations.

In the Antall period, bilateral agreements were concluded with Ukraine
and Slovenia (on the protection of their mutual minority populations)
and with Croatia (on friendly relations and cooperation, touching also
upon minority issues), but the hard nuts — bilateral relations, including
the issue of minority protection, with Slovakia and Romania, with their
sizeable Hungarian minorities — were impossible to crack in the atmos-
phere created by the Antall government. Hardliners on the other side of
the negotiating table, for instance Slovakia’s Vladimir Meciar, did not
ease the situation either.

The priority shift under the Horn government did not mean that the
protection of the Hungarian minorities abroad was neglected; it just led to
a different level of demand and a change of means to reach the goal. The
search for bilateral solutions that were to be embedded into a European
framework became central.'® The government programme described the
relationship between neighbourhood and minority policy in the following
words: “Unless Hungary’s relations with its neighbours are normalized
and improved, there is no chance of bringing about an improvement in
the situation of Hungarian minorities in those countries.”’” Moreover, it
did not define autonomy based on the principle of self-government as a
precondition for stability and security but focused on “close cooperation,
good relations and a broad range of ties with neighbouring countries” in
order to achieve that goal.!® Moving away from the claim for autonomy
and collective rights based on the principle of self-determination also
made it possible to conclude agreements on good-neighbourliness with
Slovakia in 1995 and with Romania in 1996.

Through these treaties and conventions, and in particular through the
mechanisms foreseen for their monitoring, Hungary made sure to have
ways of participating in arrangements for the Hungarian minorities living
abroad. The most important monitoring mechanisms were the joint inter-
governmental commissions, which were given the mandate, either directly
in the agreement or in an additional protocol, to discuss current issues
relevant to the two minorities, to evaluate the implementation of obliga-
tions under the agreements and to prepare and adopt recommendations
for the respective governments concerning the implementation and, if
necessary, the modification of the agreement.! Although these commis-
sions are supposed to meet once or twice a year, some of them met only
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irregularly. The fact that this existing channel for consultation and infor-
mation exchange had not been appropriately used contributed in 2001 to
an increase in tensions between Hungary and its neighbours, in particular
Romania and Slovakia. The bone of contention was the adoption by
Hungary of the Law on Hungarians Living in Neighbouring Countries,
the so-called Status Law.”’ Neighbouring states particularly protested
against the discriminatory and extraterritorial effects of the law and the
risk of creating a political bond between Hungarians living abroad and
their mother-state. On this occasion, Romania and Hungary revived their
bilateral commission, which eventually led to an agreement concerning
the implementation of the law.”! This introductory example of the Status
Law shows the conflict-resolving potential of bilateral negotiations. Joint
intergovernmental commissions are the ideal platform for such negotia-
tion and consultation and therefore provide the possibility not only to
resolve already erupted tensions but also to prevent them.

Based on this and similar experiences, the High Commissioner on Na-
tional Minorities of the Organization for Security and Co-operation in
Europe (OSCE) decided to dedicate a set of Recommendations to na-
tional minorities in inter-state relations, as he was of the opinion that
“there is a need for greater clarity on how states can pursue their inter-
ests with regard to national minorities abroad without jeopardizing peace
and good neighbourly relations”.?> Recommendations 18 and 19 encour-
age states to conclude bilateral agreements “through which States can
share information and concerns” and to make use of, amongst others,
joint commissions “in order to effectively address possible disputes and
to avert conflicts over minority issues”.

In the following sections these agreements and commissions will be
closely analysed.

The treaties and conventions

Overview of treaties and conventions concluded by Hungary with
its neighbours

As already outlined in the introduction, Hungary has concluded bilateral
agreements with all its neighbours.”> On 31 May 1991 it signed a Declara-
tion with Ukraine on the principles of cooperation in guaranteeing the
rights of national minorities.?* Later in the same year, on 6 December
1991,% the two countries signed a Treaty on Good-Neighbourly Relations
and Cooperation, which reaffirmed the Declaration and strengthened the
principles contained therein. It is worth mentioning in the context of the
Declaration, first, that the parties speak about “national minorities” in
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general without limiting the Declaration’s application to their mutual mi-
norities only, and, second, that the parties invite other states to join the
Declaration. On 15 December 1991, the Government of Croatia and on 6
November 1992 the Government of Slovenia signed the Declaration.?

Nevertheless, Hungary concluded separate conventions on national mi-
norities with these two states. With Slovenia, Hungary first signed a con-
vention on the protection of the Hungarian minority in Slovenia and of
the Slovenian minority in Hungary on 6 November 1992.27 Later in the
same year, on 1 December 1992, these states also concluded a Treaty on
Friendship and Cooperation,?® making reference to the previously signed
convention. With Croatia, Hungary first signed a Treaty on Friendly Rela-
tions and Cooperation on 16 December 1992.% Because of the war be-
tween Serbia and Croatia, which also affected the Hungarian minority
living in Croatia, it was only later, on 5 April 1995, that Hungary and
Croatia agreed upon a convention specifically for the protection of the
Hungarian minority in Croatia and the Croatian minority in Hungary.*
The conventions between Hungary and, respectively, Slovenia and
Croatia are of special relevance as they are the only agreements of the
1990s that make reference to collective rights,®! minority self-government
and cultural autonomy.*?

Reference to collective rights or autonomy was among the most dis-
puted issues in the negotiations of Hungary with Slovakia and Romania.
On the eve of the adoption of the Pact on Stability,** on 19 March 1995,
Hungary and Slovakia signed a Treaty on Good-Neighbourly Relations
and Friendly Cooperation (the Hungarian-Slovak Treaty), which con-
tained one extensive provision on their respective minorities. On 16 Sep-
tember 1996, Hungary signed a Treaty on Understanding, Cooperation
and Good-Neighbourliness with Romania (the Hungarian—-Romanian
Treaty), which also includes one article dealing with their mutual minori-
ties. In both treaties reference is made to Recommendation 1201 (1993)
of the Parliamentary Assembly of the Council of Europe.* Both Slovakia
and Romania rejected any interpretation of this Recommendation grant-
ing the Hungarian minority collective rights or the right to set up autono-
mous territorial structures based on ethnic criteria.®® Slovakia, after
having signed the treaty, added a unilateral declaration in that sense,*
whereas Romania insisted on adding a footnote referring to Recommen-
dation 1201 (1993).*’

The relationship with Serbia was hampered by the fact that the consti-
tution of 1990 practically eradicated the autonomous status of the prov-
ince of Vojvodina that had been granted to it by the previous constitution
of 1974. In the course of the Yugoslav wars, Serb refugees were settled in
Vojvodina and “increased the pressure on the ethnic minorities in the
region. ... Ethnic minorities ... point to how certain Serbian political



HUNGARY'’S BILATERAL AGREEMENTS 99

parties openly advocate ethnic cleansing in Vojvodina and systematically
seek to intimidate the minorities to leave the region.”® Many Hungar-
ians left the province in this war-torn period in order to escape conscrip-
tion to the Serb army.* After Milosevic was removed from power and
with some pressure exerted from outside actors,*’ negotiations started on
a bilateral agreement concerning the protection of the Hungarian minor-
ity in Serbia and of the Serbian minority in Hungary and were concluded
on 21 October 2003.*! In the agreement, the parties state that support of
national minorities by the kin-states is a legitimate aspiration within the
limits stipulated by international law. Worth mentioning also is the refer-
ence to minority self-governments and to cultural and personal auton-
omy.*? According to information provided by the Hungarian Government
Office for Hungarian Minorities Abroad, this issue was controversial dur-
ing the negotiation process.*

Substantive rights in bilateral and European instruments

In terms of substantive rights laid down, the treaties and conventions in-
clude provisions concerning the right to non-discrimination, cultural, lin-
guistic and educational rights, the media, the participation of minorities
in economic and public life, and cross-border cooperation. In analysing
the substantive provisions of the Hungarian treaties and conventions, this
section will focus especially on what these documents add to already
existing European standards, flowing mainly from the Council of Eur-
ope’s Framework Convention for the Protection of National Minorities
(FCNM) and the “soft jurisprudence” of its monitoring body, the Advi-
sory Committee.**

The provisions on the right to equality and non-discrimination occupy
strikingly little space in all the treaties and conventions. Whereas the
FCNM clearly requires, “where necessary, adequate measures in order to
promote ... full and effective equality between persons belonging to a
national minority and those belonging to the majority”, and further pro-
vides that such affirmative action “shall not be considered to be an act of
discrimination”,* the two treaties between Hungary and Romania and
Slovakia provide only for formal equality. Substantive equality can, how-
ever, be considered to be included in those treaties because they both
stipulate that the provisions contained, amongst others, in the FCNM
should be applied as legal obligations.* The most specific on affirmative
action and its non-discriminatory nature is the agreement between Hun-
gary and Serbia, which says in Article 2(3):

The Contracting Parties shall take appropriate measures in the fields of eco-
nomic, social, political and cultural life, in order to ensure equal opportunities
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to persons belonging to the national minorities. They shall pay special attention
in doing so to specific needs of the national minorities. Such measures may not
be considered to be discriminatory against other citizens.

Concerning equality and non-discrimination, bilateral agreements there-
fore do not add anything to European standards, because they do not
provide greater clarity as to the situations in which affirmative action
could be considered “necessary” and what the “adequate measures”
could consist of. On the contrary, it is only by reference to international
and European instruments that substantive equality can be considered
covered by the agreements.

Culture figures quite prominently in all bilateral treaties and conven-
tions, and — as will be seen in the next chapter — also in the work of the
joint intergovernmental commissions. Some of the preambles recognize
that national minorities constitute an integral part of the society?’ and
that their existence and culture enrich the cultural values of the respec-
tive countries,”® and they state their conviction that “full integration of
national minorities is possible only through the preservation of the eth-
nic, linguistic, cultural and religious identity of their communities”.* In
the articles dealing with the culture and identity of persons belonging to
national minorities, states undertake to refrain from policies or practices
aimed at the assimilation of minorities against their will and to protect
them from any action aiming at such assimilation.’® The wording of these
articles recalls very much that of Art. 5(2) of the FCNM, sometimes ver-
batim, including the reservation concerning measures taken in pursuance
of the general integration policy.’! All bilateral agreements contain provi-
sions on the right to express, preserve and promote the ethnic, cultural,
linguistic and religious identity of persons belonging to national minori-
ties, including the right to do so individually as well as in community with
other members of their group,” using formulations that are very com-
mon also in international instruments. In most of the cases, the treaties
and agreements regulate in great detail what measures should be taken
in order to ensure an appropriate implementation of these provisions.>
Amongst those measures figures quite prominently the preservation of
the cultural heritage, of architectural monuments and memorial sites re-
lated to the minority culture and history.** This is an area that does not
get specific attention in the FCNM. In addition, the agreements with
Croatia and Serbia foresee cultural autonomy.

In the area of linguistic rights the treaties and agreements regulate the
use of minority languages in contact with public administration, for topo-
graphical indications and for the registration of first names and family
names, without adding much to what is provided for also at European
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level. The Hungarian agreement with Serbia goes a bit beyond the stand-
ard of the FCNM in that it recognizes the right to use first names and
family names not only in the mother tongue of the minorities but also in
their respective scripts. The FCNM leaves the choice of the alphabet to
the discretion of the states.”® With regard to the use of the alphabet of
the minority language also for topographical indications, the Hungarian—
Serb Agreement confirms the approach of the Advisory Committee on
the Framework Convention for the Protection of National Minorities,
which has stated that the possibility of using the minority language’s
script would “better reflect the spirit of Article 10 [sic] of the Framework
Convention”.% The provisions of bilateral treaties and agreements on the
use of language in relations with judicial authorities are more extensive
than the one provided for in the FCNM, in that they provide for the use
of the minority language (not only for the use of a language the person
understands, as foreseen in the FCNM) and cover the fields not only of
criminal law but also of civil and administrative law.>’

Most of the bilateral treaties and conventions go further than the Eur-
opean standards when it comes to the use of language in education. Four
of the six treaties and agreements studied here provide not only for the
right to learn the minority language but also for the right to be instructed
in this language.” The agreements with Croatia (where instruction in the
minority language is considered an alternative only to the teaching of
that language) and Serbia foresee that if the minority language is used as
a language of instruction the teaching can be either monolingual in the
minority language or bilingual, using both the minority and the majority
language. In the first case, the choice of the model has to be “consistent
with the requirements of the minority organizations based on the request
by the parents”.> With regard to the curriculum, the bilateral agreements
hardly add anything to the European provisions and they lack, as does
the FCNM, an explicit provision that would foresee the involvement of
minority representatives in the design of curriculums and their participa-
tion in decisions about other important issues in the educational field. All
agreements foresee the exchange of books and materials and of students
and teachers, the provision of scholarships and cooperation between
schools and universities.*

With regard to the right to access to the media, two groups can be dis-
tinguished: first, the two treaties on good-neighbourliness with Romania
and the Slovak Republic, and, second, the minority-specific conventions
and agreements with Slovenia, Croatia and Serbia. The provisions of the
first group are very short and stipulate that persons belonging to national
minorities shall have the right, in conformity with national legislation and
international commitments, to receive and impart information in their
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own language and to establish and maintain their own media.®® The
agreements and conventions of the second group are more detailed and
regulate in varying formulations the possibility of receiving broadcasts by
the “mother nation”,** which is in line with the interpretation given by
the Advisory Committee to Art. 9 of the FCNM.

Three shortcomings are common to all the analysed agreements. First,
they do not give any guidance on the length and airtime of broadcasts in
the minority language or on minority issues. If anything, they simply state
that they will make it possible to “produce and regularly broadcast
programs in the mother tongue . ..in an appropriate length and at appro-
priate times”.®> More precise provisions should have been possible,
considering that the specific context of the minorities involved (size, con-
centration, receipt of broadcasts by private media or media of a neigh-
bouring country, etc.) is known to the contracting parties. Second, they
exclusively concentrate on the language used in broadcast media or in
the press, without mentioning how relevant the content of broadcasts is
or underlining the important role that the media can play both in insti-
gating hatred and mistrust but also in fostering a climate of tolerance and
intercultural dialogue.** And third, none of the treaties and conventions
deals with the issue of active access to the media,” which includes par-
ticipation by persons belonging to national minorities in programming,
editorial control and management, regulation and oversight, and the
drafting of legislation and public policies on the media.

In the field of effective participation in public life, bilateral agreements
foresee very similar provisions to those in the FCNM, meaning that in
general they do not go into further details. There are, however, a few ex-
ceptions. One of these is, for instance, the explicitly foreseen participation
of minority representatives in the conclusion of treaties that directly af-
fect the minorities’ status and rights.® The two treaties with Romania
and the Slovak Republic further explicitly foresee the right to establish
political parties on an ethnic basis.”” Another more specific provision is
foreseen in Article 8 of the Hungarian agreement with Serbia and Mon-
tenegro, which states that parties shall ensure “the appropriate represen-
tation of persons belonging to national minorities in public services,
including the police”. The FCNM does not explicitly ask for representa-
tiveness of the police,”® but the Advisory Committee has paid great atten-
tion to this issue in its monitoring.”” With regard to facilitated or
guaranteed representation of persons belonging to national minorities in
elected bodies, the agreements use similarly general phrases as Article 15
of the FCNM. As mentioned above, some agreements foresee cultural au-
tonomy but none of the agreements goes so far as to endorse the idea of
territorial autonomy.
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The provisions contained in the bilateral agreements concerning the
economic participation of minorities are more specific than those of the
FCNM. The Hungarian-Serb agreement, for instance, stipulates in Article
11:

Contracting Parties shall assume the obligation to take into account the inter-
ests of the minorities in their plans for economic development and to take
measures, according to their abilities, in order to ensure economic and social
development of areas inhabited by the minorities, thus offering fair and equal
opportunities to the minorities in the economic sphere.

And, finally, the treaties and agreements deal with the issue of cross-
border cooperation. Whereas most of the agreements simply state that
the parties shall respect the right of persons belonging to national mi-
norities to maintain free contacts among themselves and across frontiers
with citizens of other states, as well as to participate in the activities of
national and international non-governmental organizations,”” some of
them allow also for contacts between minorities and the state and public
institutions of the kin-state.”! The agreement between Hungary and Ser-
bia dedicates a quite detailed article to the relations of kin-state institu-
tions with the national minority residing on the territory of the other
state party. Article 10(1) provides:

Government agencies, organisations of public and private law, as well as citi-
zens of the Contracting Parties may, for the purpose of realising the objectives
specified in this Agreement and within the framework set by international law,
grant assistance to organisations of the national minorities living on the terri-
tory of the other Contracting Party, and to persons belonging to these national
minorities, and these organisations and persons shall be entitled to receive such
assistance.

This provision can be seen as a direct consequence of the discussions
around the Status Law, where precisely such direct support by the kin-
state to, in particular, individuals living in another state was criticized. In
the case of the Status Law, Hungary’s neighbours had not given their pre-
vious consent to such support. Through a provision like the one above,
this consent is explicit for assistance granted for the purpose of realizing
the objectives specified in the agreement and, thus, also in line with the
“Bolzano/Bozen Recommendations on National Minorities in Inter-state
Relations”.”

With regard to cooperation in the economic field, most agreements
have similar provisions to the one that can be found in the Hungarian—
Croatian convention:
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In the interest of their minorities the Contracting Parties shall support all
forms of trans-frontier co-operation, especially in the area of economic and
trade co-operation, and shall endeavour to exploit the mediating role of the
minorities in this field.”

It is important for both economic cooperation and contact amongst indi-
viduals that states stipulate in the agreements increasing the permeability
of borders through the opening of new border crossings and the provi-
sion of transport connections. Those facilities shall be implemented “to
the extent of their capacities”.”

As can be seen from this analysis, bilateral agreements borrow much
from the wording of the FCNM or other international or European docu-
ments but in some fields they manage to be more concrete and tailor the
provisions of the more general instruments to their local needs. If prop-
erly implemented, they can contribute to the prevention of conflicts over
minority issues. The most important players in the implementation are
the joint intergovernmental commissions, which come under scrutiny in
the following section.

The joint intergovernmental commission

Structural characteristics of joint intergovernmental
commissions

Joint commissions are not comparable to a judicial body that supervises
compliance with the law by the citizens of a certain state.”® It is not a
mechanism that assists a person whose rights have been violated. There is
no formal procedure foreseen for persons who want to bring to the com-
mission’s attention facts that run contrary to a provision laid down in a
bilateral agreement. Its decisions are not directly binding on anybody.
Joint commissions are politically charged bodies, comparable to a gov-
ernmental advisory organ. The delegations of the respective states bear a
joint responsibility for the evaluation of the overall implementation of
bilateral agreements in the field of minorities and the adoption of recom-
mendations that are addressed to the respective governments. In this
sense, they have the joint responsibility to ensure the smooth implemen-
tation of the agreements, thus contributing to the prevention of conflicts
over minority issues. The destiny of the recommendations adopted by the
joint commissions depends, however, on the political will of the govern-
ments. No sanctions can be imposed if the recommendations are not
implemented. These are the common features of an implementation
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mechanism that holds a huge potential but constantly lives with the risk
of inefficiency or obstruction.

In the details, the joint commissions based on minority-specific bilat-
eral conventions or agreements differ from the joint commissions based
on the treaties on friendly relations and good-neighbourliness.

All Hungarian treaties and conventions provide for the establishment
of a joint commission. However, the specificity of the respective provi-
sions differs: whereas the minority-specific conventions contain informa-
tion that ranges from their composition to the frequency of the meetings,
the mandate of the commission and the way in which decisions are
adopted,’® the equivalent provisions in the good-neighbourliness treaties
simply lay down that an “intergovernmental expert commission” or an
“intergovernmental joint commission” will be established.”” The details
were regulated in the protocols on the establishment of the commis-
sions.”® Whether in the convention or in such separate protocols, the
mandate of the commission is in all the cases very similar. They are to
discuss current issues relevant to the two minorities, evaluate the imple-
mentation of obligations under the particular treaty or convention and
prepare and adopt recommendations for their respective governments
concerning the implementation and, where necessary, the modification of
the convention. Decisions in the meetings are taken by consensus.”

The commissions established in the framework of the Hungarian treat-
ies with Romania and Slovakia, as well as the one established by the
convention with Croatia, were supposed to meet twice a year. Because
experience showed that this frequency could not be reached, the parties
agreed to meet at least annually, as was foreseen for the other commis-
sions, but even this was sometimes hard to achieve. The reason for this
was at times attributed to a lack of interest of the other side.’’ Meetings
take place alternately in the two state parties. In order to improve the
reception of the work of the joint commissions within the minority group
and to make it more transparent, the meetings are more and more often
organized not in capitals but in areas where the respective minorities live.

The commissions established under minority-specific conventions,
apart from being bigger than the ones established under general good-
neighbourliness treaties,®! explicitly foresee — unlike the latter — the
participation of individuals belonging to national minorities. Whereas
this shortcoming had been redressed in the protocol establishing
the Hungarian-Slovak commission, the establishing protocol of the
Hungarian—-Romanian commission foresees only that parties “may invite”
people belonging to national minorities to participate in the meetings. In
practice, minority representatives have participated in the meetings of
this commission, but their precarious position within the commission can
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be seen as a weak point of this commission. It also needs to be men-
tioned that the minority representatives in the Hungarian—Romanian
commission do not formally have the same decision-making power as
other members of the commission. They have only a consultative role.
Even if, in practice, all decisions are taken by consensus, including also
the point of view of the minority representatives, this fact raises further
concern among the minorities involved.®

In some cases the minority representatives are appointed by the gov-
ernment upon the proposal of the minority organization. In other cases
governmental officials who belong to a minority are appointed to partici-
pate in the meetings of the joint commissions. In other cases again, the
elected representative of the minority to the parliament is a member of
the joint commission. In order to be representative, it is important that
these individuals are able to reflect the plurality of the group’s views, that
they have the support of the minority group concerned and that the com-
missions, particularly in cases where there is more than one minority or-
ganization, seek consultation with minority members and organizations
that are outside the institutional structure.

The delegations are headed by the foreign ministers, but in practice
this position is normally delegated to a state secretary. The members are
mainly heads of international cooperation departments or ministries
dealing with the protection of minorities (ministries of education, culture
and interior). Membership of the commission, especially with regard to
the governmental representatives, is not attached to specific individuals,
but instead to the positions that these people hold. This has the disadvan-
tage that the continuity of the commission is constantly endangered by
political changes. On the other hand, this linkage with the position might
be useful and necessary in the sense that it guarantees that there will be
members of the joint commission who also have the political backup to
enact the recommendations adopted by the commission.®

As will be seen in the following analysis of the protocols of the meet-
ings of the commissions, the issues of the preservation of culture, lan-
guage and religion and developments in the field of education receive
most attention in the meetings of the commissions. The protocols of the
meetings, including adopted recommendations proposing government ac-
tion or legislative activity by the home-state, are forwarded to the respec-
tive governments. In Hungary, as in Croatia, Slovenia and the Slovak
Republic, the recommendations adopted by the commissions are rein-
forced by a governmental decision determining which government de-
partments will be responsible for the implementation of the particular
recommendation. The Romanian government approves the protocol con-
taining the recommendations as a political document. Because many of
the members of the commissions themselves work in the government
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departments responsible for implementation, they can follow it up on a
daily basis. Moreover, the meetings of the joint commissions evaluate the
implementation of the recommendations adopted during the previous
session. If, in the period between one meeting and the next, a recommen-
dation has not been implemented, it will be reiterated in the recommen-
dations to be adopted until it has been implemented.>

Although political pressure can be exerted on countries reluctant to
implement a recommendation, there is a lack of legal means to push the
other side to implement the recommendations. However, the force of the
recommendations of all joint commissions, whether ones based on a bi-
lateral agreement on minority issues or ones based on a basic treaty, lies
in the consensus principle, expressing the willingness of both sides to
work on the situation.®

A role for joint intergovernmental commissions in conflict
management?

In this section, the activities of the Hungarian commissions with Serbia,
Romania, Croatia, Slovakia and Slovenia will be analysed, mainly by
studying the protocols of their meetings. The activities of the Hungarian—
Ukrainian commission are excluded from this examination because the
set of protocols available in English is too limited. Whereas the sets of
protocols of the Hungarian commissions with Serbia,* Croatia®” and the
Slovak Republic® are complete up to the end of 2008, minor gaps con-
tinue to persist with regard to the meeting protocols of the commissions
with Romania® and Slovenia.”

The focus of the analysis lies in providing evidence for the potential of
joint intergovernmental commissions to de-escalate tensions and thus to
prevent situations from developing into an R2P scenario. Admittedly, it is
hard to imagine that contemporary relations between the countries dis-
cussed here would deteriorate so gravely that the concept of “responsibil-
ity to protect” in the sense of “responsibility to react” would need to be
considered. It might also seem out of place to consider the situations that
will be described in the following serious enough to be mentioned in con-
nection with this concept. However, it seems legitimate to discuss a mech-
anism that, notwithstanding all its flaws, has the potential either to lessen
tensions before they become serious or, even better, to make it possible
that such tensions do not even arise because “burning” issues are dis-
cussed in a timely manner, involving the persons concerned, and can thus
be sorted out before even becoming a source of conflict. Joint commis-
sions perceive themselves as “important institutions for cooperation and
the exchange of information”.”! If used in good faith and in a timely
manner, they are thus a mechanism that can be very effective within the
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realm of the “responsibility to prevent”. It is therefore suggested that
such a mechanism could be applied in other contexts as well and thereby
help to resolve problems before they get out of control. The role played
by the joint commission between Hungary and Romania in resolving the
conflict around the adoption of the Status Law is a good illustration of
the potential of this mechanism in a situation in which diplomatic rela-
tions between two countries are already quite disrupted.

As a reminder: the law was criticized, in particular by Romania and
Slovakia,”? for its allegedly discriminatory and extraterritorial effects.
First, the granting of facilities in the socioeconomic field, especially the
unconditional and unlimited right of ethnic Hungarians to work on Hun-
garian territory, was considered to be discrimination against citizens of
non-Hungarian ethnic origin.”> Second, the law stipulated the granting of
financial subsidies to ethnic Hungarians in neighbouring countries on an
individual basis for those who learn/teach in Hungarian, thus discriminat-
ing against other citizens learning/teaching together with ethnic Hungar-
ians in the same school. Third, the law provided for the granting of the
so-called “Hungarian certificate” and a “Hungarian dependant certifi-
cate” (for the non-Hungarian spouse of an ethnic Hungarian), the latter
thereby creating discrimination against the non-ethnic Hungarian citizens
of the neighbouring country. With regard to the extraterritorial effects,
the procedure of granting the Hungarian certificate was particularly con-
tested, because it directly involved legal persons from neighbouring
states. Further, these certificates could be used on the territory of the
neighbouring state to get the facilities granted by the law. A final concern
was the risk of creating a political bond between people belonging to
Hungarian minorities and the Hungarian state, as a consequence of two
elements contained in the law: the format and contents of the Hungarian
certificate, which had the characteristics of a Hungarian passport, and the
inclusion of the concept of the “Hungarian nation as a whole” in the text
of the law.”

It was not just neighbouring countries that were irritated by the law,
which was adopted without prior consultation with the countries con-
cerned. International organizations too reacted. The positions taken by
the Council of Europe, the OSCE High Commissioner on National Mi-
norities and the European Union had one thing in common: they all
urged the countries involved to enter into bilateral negotiations with the
aim of finding a mutually acceptable solution.”

Even before the Status Law entered into force in January 2002, Hun-
gary and Romania agreed on a Memorandum of Understanding (MoU)?
by which they agreed on certain conditions for the implementation of
the law with regard to Romanian citizens. Formally, the Hungarian—
Romanian joint commission was not involved in the drafting of the MoU.
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It nevertheless had an influence on the contents of this Memorandum. In
the years before the adoption of the Status Law, the commission was
quite inactive. Through the tensions around the law, the commission was
reactivated. Only three months after the adoption of the law, the com-
mission met three times within a very short period’’ and discussed,
amongst other issues, the Status Law. The parties confirmed “that the
Joint Intergovernmental Commission and the Committee [for Co-
operation on National Minorities Issues] represent ... the appropriate
mechanism for examining issues related to national minorities, [and] ...
for ensuring their staying and well being on their native land”.”® In the
protocol of these meetings, the main points of concern of the Romanian
side vis-a-vis the Status Law were included and, thus, the general lines of
the content of the MoU anticipated. The MoU, for its part, underlines the
importance of the bilateral commission by foreseeing that the parties
would start negotiations within the framework of this commission on an
agreement concerning the preferential treatment of their co-ethnics on
the territory of the other state.”

Romania (as well as the Parliamentary Assembly of the Council of
Europe'?) continued to request such bilateral negotiations,'! although
the Hungarian parliament adopted amendments to the law in June
2003.!2 In Romania’s view, the law still contained unacceptable elements.
Hungary offered to convene the respective joint intergovernmental com-
missions of all the countries concerned. The Hungarian—-Romanian
commission met first in July 2003 and already in September of that year
the commission had finalized an Agreement on Conditions Concerning
the Implementation of the Law on Hungarians Living in Neighbouring
Countries with regard to Romanian Citizens.'"” With the entry into force
of the agreement on 17 December 2003, the MoU went out of force.

The joint commission also played a role in solving the issue of the Sta-
tus Law between Hungary and Slovakia. Slovakia initially rejected all ne-
gotiations but, finally, the two foreign ministers met in July 2003 and
agreed on the basic lines of the implementation of the law. The details, as
was the case with Romania, were to be negotiated by the Hungarian—
Slovak joint commission.!** The commission itself had already confirmed
in its fourth protocol of June 2003 that the joint commission provided for
the appropriate framework for discussing the support of a kin-state for
its co-ethnics abroad.!”> The commission met on 26 August 2003 in Buda-
pest and on 17 September 2003 in Bratislava, where the respective posi-
tions were defined and a first rapprochement took place.'” Final
agreement was reached in December 2003 in the form of an agreement
on mutual educational and cultural support of the national minorities.'”’
In the protocol of the sixth session, the joint commission drew a positive
conclusion from this process by stating that this agreement was “an
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example of good cooperation and the satisfactory bilateral resolution of
incidental open questions”.!%

The joint commissions have, thus, proven to be an adequate mecha-
nism for dealing with bilateral tensions and, through negotiations be-
tween the parties, coming up with solutions that are acceptable to all.
However, this mechanism needs to be activated sooner in order to pre-
vent such tensions from erupting in the first place. Although this might
seem pure speculation, it is not impossible that some of the issues dis-
cussed by the commissions would have become a major problem between
the parties if the commissions had not adopted recommendations to ad-
dress these issues and if those recommendations had not been properly
implemented. In this way, they may have contributed to avoiding the
exacerbation of potential R2P situations and can thus be seen as a useful
mechanism in the “responsibility to prevent”.

The issue of education, for instance, has already on several occasions
been at least part of the root cause of the eruption of a serious conflict
within a state.!”” It is therefore no surprise that the joint commissions
dedicate a lot of their time to the discussion of mother tongue education,
the provision of textbooks, the education of teachers and support for mi-
nority schools. Most of the protocols have separate sections on education.
Among the successfully implemented recommendations are, for example,
the reopening of the only eight-year elementary school for Hungarians in
Eastern Slavonia (Croatia); student and teacher exchanges; reciprocal in-
vitations to minority educators for continuing education seminars; and
the provision of scholarships for students belonging to a minority to
study in the “kin-state”.'°

Although from reading the available protocols of the joint commission
between Hungary and Romania it would appear that the situation of
Romanian-language education in Hungary has improved over the years,
the Romanian delegation was very critical on this issue in the first part of
the seventh session of the joint commission in July 2007. It maintained
that this “educational form is ‘extraordinarily deficient’, that the ‘school
consolidations seriously harm the interests of the Romanian community
in Hungary’ and that ‘not a single textbook has been published’.”!!! The
Hungarian party, although it did not agree with this interpretation of the
situation, declared its readiness to examine how it would be possible to
improve Romanian-language instruction in Hungary. For that purpose it
asked for active cooperation by Romania, in particular regarding the
training of Romanian-language teachers and the preparation of text-
books.!!?

A commendable approach to dealing with educational issues is one
recommendation of the Hungarian-Slovak joint commission, although it
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still seems not to have been implemented. As early as its second meeting
in 1999, the joint commission agreed on renewing the activity of a joint
Slovak—Hungarian committee of historians, who would — amongst other
things — work on a joint Slovak and Hungarian history handbook with
the purpose of coordinating history teaching in Hungary and the Slovak
Republic. The recommendation reappeared in the protocol of the fourth
meeting, which took place in 2003, and has ever since been repeated in
each year’s protocol. It is regrettable that such an important recommen-
dation has been waiting to be implemented for over 10 years. A study by
a Slovak research institution has shown that young Slovaks aged 13-14
years have much more negative attitudes than older people towards
members of the Hungarian minority.!'* The important role played by the
educational system, as well as the media, in this context is quite obvious
and an alternative teaching of history might contribute to lessening pre-
judices.

The field of culture is another area that figures prominently in the
work of the joint commissions. Among the successfully implemented re-
commendations is, for instance, the renovation of the Thalia Theatre in
KoSice, which was recommended in the third protocol of the Hungarian—
Slovak joint commission (2001) and was assessed to have been imple-
mented in the fourth protocol (2003). A recommendation that had not
been implemented for a couple of years was that the Slovak party, within
the framework of the preparation of a law on the financing of culture,
should regulate the financing of the development and dissemination of
national minorities’ cultures.'**

Joint commissions further adopted recommendations in the field of
the use of language, by encouraging the governments of Slovenia and
Hungary to do everything they can to support bilingualism in practice,
for instance by preparing an agreement on the organization of further
training for civil servants in bilingual areas. It also recommended in this
specific case that the Hungarian government should contribute to the
higher costs of a bilingual public administration in the Slovene bilingual
areas.!

An example of a successfully implemented recommendation in the
field of the media is the one that asked the Hungarian government to in-
crease its financial support for a minority radio station to broadcast for
24 hours a week.''® The Hungarian-Croatian joint commission was able
to establish in its seventh and eighth protocols that the financial resources
for publication purposes for the Hungarian minority living in Croatia had
grown and made possible the publication of more papers. Based on a re-
commendation of the Hungarian—Croat commission, a feasibility study
for a central Croatian library in Hungary was carried out.!'” A recurring
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issue in all the protocols is the request by neighbouring countries that
Hungary ensure the representation of minorities in parliament.

With the accession to the European Union of Hungary, the Slovak
Republic, Slovenia and Romania, the circumstances have changed for
the work of the joint intergovernmental commissions. The Hungarian—
Slovene commission acknowledged that membership of the European
Union and of NATO, as well as membership of the Schengen area, consti-
tutes further incentives for rapid implementation of the commission’s
recommendations. It encouraged the minority communities living in
mixed areas to apply for EU funds and the parties endeavoured to en-
sure the resources required to do so.!'® The Hungarian commissions with
Slovenia, Slovakia and Croatia recognized the potential of transborder
cooperation, with the support of the European Union, for the improve-
ment of the situation of minorities living in border regions, especially in
the area of economic development, infrastructure and human resource
development.'"”

As the protocols of the Hungarian-Slovak joint commission rightly
point out, most of the recommendations are not “one-time tasks” but re-
quire continuous implementation by the parties. It is thus very useful to
have a body that meets regularly and monitors fulfilment of the recom-
mendations. Even if, admittedly, quite a lot of recommendations are re-
peated from protocol to protocol, it is better they remain on the agenda
of the respective states rather than disappear under the surface and,
there, develop into serious conflicts.

Conclusions

This chapter has shown that bilateral agreements can have a dual func-
tion. First, they can advance the standard of protection of minorities in
comparison with European or international instruments by tailoring the
provisions to the specific needs of the minorities concerned or by regulat-
ing areas that have so far been rather neglected by European mechan-
isms. An example of the former is the field of culture, which is regulated
in much more detail by the bilateral agreements. Examples of the latter
are the provisions relating to the economic development of the regions in
which minorities live. Nevertheless, it can be concluded that the standard-
setting potential of bilateral agreements has so far not been exhausted,
because in many cases the agreements borrow very much from the word-
ing of the FCNM or other international or European documents.

The second function that bilateral agreements, and in particular the
joint intergovernmental commissions, can perform lies in the prevention
or management of conflicts. The connection between bilateral instru-
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ments and mechanisms and the concept of the “responsibility to protect”
thus consists in the contribution of these instruments and mechanisms to
the “responsibility to prevent”. Although the situations described had not
yet developed into conflicts that would have required action, they all, in
theory, have the potential to do so. Real or hypothetical fears of seces-
sionism, on the one hand, and real or hypothetical irredentist movements,
on the other hand, clearly hold the potential to develop into serious con-
flicts within or between states. In such circumstances it is important to
make use of all possible existing mechanisms to mitigate tensions and to
prevent further exacerbation. The use of joint intergovernmental com-
missions as an instrument of international cooperation is just one such
mechanism. In the cases described here, the role of other mechanisms,
such as the High Commissioner on National Minorities, in de-escalating
the situation must not, of course, be neglected.

As in relationships between human beings, it is important for states to
discuss potentially controversial issues as early as possible in order to
avoid misunderstandings, distrust and frustration. It is therefore neces-
sary that the existing channels of communication between states are used
in a timely manner and that agreements reached in this way are put into
practice. In this sense, it is desirable not only that the recommendations
of joint intergovernmental commissions are repeated from protocol to
protocol but also that they are seriously followed up and can thus con-
tribute to a more satisfactory situation for people belonging to national
minorities, as well as to harmonious relationships between states.

Notes

1. I am grateful to Dr Katalin Deak from the Department for National and Ethnic Mi-
norities and Mr Sandor Siteri from the Department for National Policy in the Hungar-
ian Prime Minister’s Office for their kind support in collecting the protocols and to Mr
Andrew Haupert for the translation from Hungarian into English. Protocols are now
in the public domain; available at <http://www.eurac.edu/miris> (accessed 8 December
2010).

2. Figures given in Patrick Thornberry, “Hungarian Bilateral Treaties and Declarations”,
in Arie Bloed and Pieter von Dijk (eds), Protection of Minority Rights through Bilat-
eral Treaties. The Case of Central and Eastern Europe (The Hague: Kluwer Law Inter-
national, 1999), pp. 127-161, at p. 131, quoting Edward Chaszar, “Trianon and the
Problem of National Minorities”, in The International Problem of National Minorities,
2nd edn (Indiana: University of Pennsylvania, 1991), p. 72.

3. Art. 6(3) of the Constitution of the Republic of Hungary; available at <http://www.
constitution.org/cons/hungary.txt> (accessed 8 December 2010). For a collection of
similar constitutional provisions see Venice Commission, Report on the Preferential
Treatment of National Minorities by Their Kin-State, Adopted by the Venice Commis-
sion at its 48th Plenary Meeting (Venice, 19-20 October 2001), CDL-INF(2001)19,



114

EMMA LANTSCHNER

10.

11.

12.
13.

14.

15.

16.
17.
18.
19.

20.

21.

22.

Strasbourg, 22 October 2001; available at <http://www.venice.coe.int/docs/2001/
CDL-INF(2001)019-e.asp> (accessed 8 December 2010).

. The official data from the 2002 census are available online at Institutul National de

Statistica, <http://www.recensamant.ro/> (accessed 8 December 2010).

. The official data from the 2001 census are available online at Statistical Office of the

Slovak Republic, <http://portal.statistics.sk/showdoc.do?docid=3035> (accessed 8 De-
cember 2010).

. The official data from the 2002 census are available online at Statistical Office of the

Republic of Serbia, <http://webrzs.stat.gov.rs/axd/en/popis.htm> (accessed 8 December
2010).

. The official data from the 2001 census are available online at Statistics Austria, <http://

www.statistik.at/web_en/> (accessed 8 December 2010).

. The official data from the 2001 census are available online at Croatian Bureau of Sta-

tistics, <http://www.dzs.hr/default_e.htm> (accessed 8 December 2010).

. The official data from the 2001 census are available online at <http://www.ukrcensus.

gov.uajeng/> (accessed 8 December 2010).

The official data from the 2002 census are available online at <http://www.stat.si/
popis2002/en/rezultati_html/SLO-T-07ENG.htm> (accessed 8 December 2010).
Wolfgang Zellner and Pal Dunay, Ungarns Aufienpolitik 1990-1997: Zwischen Westinte-
gration, Nachbarschafts- und Minderheitenpolitik (Baden-Baden: Nomos, 1998), pp.
242-243.

Ibid., pp. 213-214.

See, in particular, OSCE High Commissioner on National Minorities, “The Bolzano/
Bozen Recommendations on National Minorities in Inter-State Relations & Explana-
tory Note”, The Hague, June 2008; available at <http://www.osce.org/publications/
henm/2008/10/33388_1189_en.pdf> (accessed 8 December 2010).

Ibid., Recommendation No. 18. See also Asbjgrn Eide, “Commentary to the Declara-
tion on the Rights of Persons Belonging to National or Ethnic, Religious and Linguis-
tic Minorities”, UN Doc. E/CN.4/Sub.2/AC.5/2001/2, 2 April 2001, para. 77.

See, for instance, the provisions in Article 4 of the Treaty on Understanding, Coopera-
tion and Good-Neighbourliness between the Republic of Hungary and Romania,
signed 16 September 1996 [Hungarian—-Romanian Treaty], and Article 3 of the Treaty
on Good-Neighbourliness and Friendly Cooperation between the Republic of Hun-
gary and the Slovak Republic, signed 19 March 1995 [Hungarian—Slovak Treaty].
Zellner and Dunay, Ungarns Auflenpolitik 1990-1997, pp. 242-243.

Quotation taken from ibid., p. 233.

Ibid.

See e.g. Art. 16 of the Convention between the Republic of Hungary and the Republic
of Croatia on the Protection of the Hungarian Minority in the Republic of Croatia and
the Croatian Minority in the Republic of Hungary, signed 5 April 1995 [Hungarian—
Croatian Convention].

Act LXII of 2001 on Hungarians Living in Neighbouring Countries. For details see
Sergiu Constantin, “The Hungarian ‘Status Law’ on Hungarians Living in Neighbour-
ing Countries”, European Yearbook of Minority Issues 1 (2001/2), pp. 593-622.

For the details on the bilaterally negotiated solution between Hungary and Romania,
see Bogdan Aurescu, “Bilateral Agreements as a Means of Solving Minority Issues:
The Case of the Hungarian Status Law”, European Yearbook of Minority Issues 3
(2003/4), pp. 509-530.

OSCE High Commissioner on National Minorities, “Bolzano/Bozen Recommenda-
tions on National Minorities in Inter-State Relations”, p. 2.



HUNGARY'’S BILATERAL AGREEMENTS 115

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

This section is based on Emma Lantschner and Sergiu Constantin, “Comparative Sum-
mary of Bilateral Agreements for the Protection of National Minorities and the Work
of the Joint Intergovernmental Commissions in the Field of Minorities”, in Bogdan
Aurescu (ed.), Kin-State Involvement in Minority Protection: Lessons Learned (Bucha-
rest, Strasbourg: ADIRI, Venice Commission, 2004), pp. S5ff.

“Declaration on the Principles of Cooperation between the Republic of Hungary and
the Ukrainian Soviet Socialist Republic in Guaranteeing the Rights of National Mi-
norities”, signed 31 May 1991 [the Hungarian-Ukrainian Declaration].

Following the referendum on the independence of Ukraine on 1 December 1991, Hun-
gary was one of the first states to recognize the newly independent Ukraine.

For further reference on the Declaration and the Treaty, see Gaspar Bir6, “Bilateral
Treaties between Hungary and Its Neighbors after 19897, in Igndc Romsics and Béla
K. Kirdlay (eds), Geopolitics in the Danube Region (Budapest: CEU Press, 1999), pp.
347-387, at pp. 349-352.

Convention on Providing Special Rights for the Slovenian Minority Living in the Re-
public of Hungary and for the Hungarian Minority Living in the Republic of Slovenia,
signed 6 November 1992 [Hungarian-Slovenian Convention].

Treaty on Friendship and Cooperation between the Republic of Hungary and the Re-
public of Slovenia, signed 1 December 1992.

Treaty between the Republic of Hungary and the Republic of Croatia on Friendly Re-
lations and Cooperation, signed 16 December 1992.

The preamble of the Hungarian—Croatian Convention states that the contracting par-
ties agree on this Convention “with a view to implement the Declaration on the Pro-
tection of Minorities signed by the Ukraine, Croatia and Slovenia”.

See the Preamble of the Hungarian—Slovenian Convention referring to “special indi-
vidual and common rights”.

Article 9(3) of Hungarian-Croatian Convention refers to Croatian minority self-
government in Hungary, whereas in para. 4 the Republic of Croatia “shall confirm to
ensure, in accordance with its domestic legislation, the right of the Hungarian minority
to cultural autonomy”.

The Pact on Stability (not to be confused with the Stability Pact for South Eastern
Europe) is also known as the “Balladur Plan” because it was proposed by the French
Prime Minister Edouard Balladur. The Pact was adopted by the representatives of 52
member states of the OSCE at a conference held in Paris on 20-21 March 1995. It
consists of a Declaration and a list of bilateral agreements that the participating states
decided to include. For more details on the Pact on Stability, the Declaration and the
Agreements included, see Florence Benoit-Rhomer, The Minority Question in Europe
(Strasbourg: Council of Europe Publishing, 1996), pp. 30-36 and pp. 81-90.
Parliamentary Assembly of the Council of Europe, “Recommendation 1201 (1993) on
an additional protocol on the rights of national minorities to the European Conven-
tion on Human Rights”. Article 11 of the Recommendation reads as follows: “In the
regions where they are in a majority the persons belonging to a national minority shall
have the right to have at their disposal appropriate local or autonomous authorities or
to have a special status, matching the specific historical and territorial situation and in
accordance with the domestic legislation of the state.” Available at <http://assembly.
coe.int//Main.asp?link=http://assembly.coe.int/Documents/AdoptedText/ta93/erec1201.
htm#1> (accessed 8 December 2010).

For more on the respective declarations, see Michael Shafir, “A Possible Light at the
End of the Tunnel”, Transition 2:19 (1996), pp. 29-32; Sandor Vogel, “A Comparison of
the Hungarian—Slovak and the Hungarian-Romanian Basic Treaty”, Ethnos Nation 4



116

EMMA LANTSCHNER

36.

37.

38.

39.
40.

41.

42.

43.

44.

45.

46.

47.
48.

(1996), p. 118. On the two treaties in general, including the discussion on Recommen-
dation 1201 (1993), see Bir6, “Bilateral Treaties between Hungary and Its Neighbors
after 1989”, pp. 357-371.

The statement reads: “The Government of the Slovak Republic emphasizes that it has
never accepted and has not enshrined in the Treaty any formulation that would be
based on the recognition of the principle of collective rights for the minorities and that
would admit the creation of autonomous structures on (the) ethnic principle.” “State-
ment by the Government of the Slovak Republic on the Treaty with the Republic of
Hungary”, Bratislava, 18 March 1995.

The footnote reads: “The Contracting Parties agree that Recommendation 1201 does
not refer to collective rights, nor does it impose upon them the obligation to grant to
the concerned persons any right to a special status of territorial autonomy based on
ethnic criteria.”

“Report of the CSCE Exploratory Mission to Kosovo, Vojvodina and Sandzak, 2-8
August 1992”7, Vienna, 9 August 1992, p. 7.

Zellner and Dunay, Ungarns Auflenpolitik 1990-1997, p. 358.

According to Goran Basic from the Belgrade-based Ethnicity Research Centre, the
negotiations on bilateral agreements were mainly pushed by the OSCE. The first initia-
tive concerned the agreement with Romania; Croatia and Hungary followed. He
further stated that the main motivation for all countries in the region to sign inter-
national and bilateral documents was to be offered the Stabilisation and Association
Agreement with the European Union. Official Serbia had no strategy or vision for mi-
norities in Serbia or for Serb minorities abroad. Interview with Goran Basic, 25 May
2006.

Agreement between the Republic of Hungary and Serbia and Montenegro on the Pro-
tection of Rights of the Hungarian Minority Living in Serbia and Montenegro, and
the Serbian Minority Living in the Republic of Hungary, signed 21 October 2003
[Hungarian-Serb Agreement].

Articles 3 and 9 of the agreement. For further reference see Emma Lantschner, “Bilat-
eral Agreements for the Protection of National Minorities”, European Yearbook of
Minority Issues 2 (2002/3), pp. 579-604.

See general information provided by Hungary in the questionnaire on bilateral agree-
ments and joint commissions in Hungary, printed in Emma Lantschner and Sergiu
Constantin, The Work of the Intergovernmental Commissions in the Frame of the Bilat-
eral Agreements for the Protection of National Minorities, Directorate General of
Human Rights, Secretariat of the Framework Convention for the Protection of Na-
tional Minorities, SP/BA(2003)002 (Strasbourg, 2003), Chapter II, Part A, pp. 35-36.
For the identification of such emerging European standards, see Emma Lantschner,
“Emerging European Standards of Minority Protection through Soft Jurisprudence?”,
in Emma Lantschner, Joseph Marko and Antonija Petri¢usi¢ (eds), European Integra-
tion and Its Effects on Minority Protection in South Eastern Europe (Baden-Baden:
Nomos, 2008), pp. 53-82.

Council of Europe, “Framework Convention for the Protection of National Minorities
and Explanatory Report”, Strasbourg, February 1995, Article 4(2-3); available at
<http://www.coe.int/t/dghl/monitoring/minorities/1_AtGlance/[FCNM_Texts_en.asp>
(accessed 8 December 2010).

It has to be noted that the FCNM had not yet entered into force at the time these two
bilateral treaties were concluded.

Preamble of the Hungarian-Romanian Treaty.

Preamble of the Hungarian-Croatian Convention.



HUNGARY'’S BILATERAL AGREEMENTS 117

49.
50.
51

52.

53.

54.

55.
56.

57.

58.

59.

60.

61.

62.

63.
64.

65.

Preamble of the Hungarian-Serb Agreement.

For example, Art. 15(9) of the Hungarian-Romanian Treaty.

For example, Art. 15(9) of the Hungarian-Romanian Treaty and Art. 15(2)(d) of the
Hungarian-Slovak Treaty.

Art. 15(2) of the Hungarian-Romanian Treaty; Preamble and Art. 1 of the Hungarian—
Croatian Convention; Preamble and Art. 15(2)(c) of the Hungarian-Slovak Treaty;
Preamble and Art. 1 of the Hungarian-Slovenian Convention; Preamble and Art. 3
of the Hungarian-Ukrainian Declaration; Preamble, Art. 1 and Art. 3(1) of the
Hungarian—-Serb Agreement.

Among those measures are: promoting the establishment and maintenance of educa-
tional, cultural and religious institutions, organizations and associations; the exchange
of books, journals, audio and video records; the exchange of theatre groups and the
organization of cultural events.

Art. 15(6) of the Hungarian-Romanian Treaty, which is further strengthened by Art.
13, which deals in the general part of the treaty (i.e. the part not dedicated specifically
to minority issues) with cooperation in the protection of the cultural heritage of the
state parties on the territory of the other state; Art. 3(3) of the Hungarian—-Croatian
Convention; Art. 15(2)(h) of the Hungarian-Slovak Treaty, strengthened by Art. 13;
Art. 11 of the Hungarian-Ukrainian Declaration; Art. 3(3) of the Hungarian-Serb
Agreement.

See Council of Europe, “Framework Convention”, para. 68.

Council of Europe, Advisory Committee on the Framework Convention for the Pro-
tection of National Minorities, “Second Opinion on Estonia, Adopted on 24 February
20057, ACFC/INF/OP/11(2005)001, Strasbourg, 22 July 2005, para. 101.

Art. 15(3) of the Hungarian-Romanian Treaty; Art. 4(2) of the Hungarian—Croatian
Convention; Art. 15(2)(g) of the Hungarian-Slovak Treaty; Art. 4(2) of the Hungarian—
Slovenian Convention; Art. 5(3) of the Hungarian-Serb Agreement.

Art. 15(3) of the Hungarian—-Romanian Treaty; Art. 2(1) of the Hungarian-Slovenian
Convention; Art. 10 of the Hungarian-Ukrainian Declaration; Art. 4(1) of the
Hungarian-Serb Agreement.

Art. 2 of the Hungarian—Croatian Convention.

Art. 12(3) of the Hungarian—-Romanian Treaty (non-minority-specific part); Art. 2(3) of
the Hungarian—Croatian Convention; Art. 12(3) of the Hungarian-Slovak Treaty (non-
minority-specific part); Art. 2(3) of the Hungarian-Slovenian Convention; Art. 10 of
the Hungarian—Ukrainian Declaration; Arts 3(2), 4(5) and 4(6) of the Hungarian-Serb
Agreement.

Art. 15(4) of the Hungarian—-Romanian Treaty; Art. 15(2)(g) of the Hungarian-Slovak
Treaty.

Art. 5 of the Hungarian—Croatian Convention; Art. 5 of the Hungarian-Slovenian
Convention; Art. 6 of the Hungarian—Serb Agreement.

Art. 6(3) of the Hungarian—-Serb Agreement.

Only the treaties between Hungary and Romania (Art. 14) and Hungary and Slovakia
(Art. 14) regulate in the non-minority-specific part in very general terms that states
shall promote a climate of tolerance and understanding, that they condemn xenophobia
and all kinds of manifestations based on racial, ethnic or religious hatred, discrimin-
ation and prejudice and will take effective measures to prevent such manifestations.
Art. 4 of the Hungarian—Ukrainian Declaration is similar.

See, on the division between passive and active access to the media, Karol Jakubowicz,
“Report: A Critical Evaluation of the First Results of the Monitoring of the Frame-
work Convention on the Issue of Persons Belonging to National Minorities and the



118 EMMA LANTSCHNER

66.

67.

68.

69.

70.
71.

72.
73.

74.

75.

76.

71.

78.

79.

80.

81.

82.
83.
84.
85.
86.

87.

Media (1998-2003)”, in Filling the Frame: Five Years of Monitoring the Framework
Convention for the Protection of National Minorities (Strasbourg: Council of Europe
Publishing, 2004), pp. 113-138.

Art. 11 of the Hungarian-Slovenian Convention; Art. 12 of the Hungarian—Croatian
Convention.

Art. 15(5) of the Hungarian—-Romanian Treaty; Art. 15(2)(e) of the Hungarian-Slovak
Treaty.

Concerning recruitment and representation in the police, see OSCE Office of the High
Commissioner on National Minorities, “Recommendations on Policing in Multi-Ethnic
Societies”, February 2006, Recommendations 4-7; available at <http://www.osce.org/
documents/hcnm/2006/02/17982_en.pdf> (accessed 8 December 2010).

See, for example, para. 103 of the Advisory Committee’s “Opinion on Serbia and Mon-
tenegro”, ACFC/INF/OP/I(2004)002, Strasbourg, 27 November 2003.

See, for example, Art. 15(7) of the Hungarian—-Romanian Treaty.

Art. 11(1) of the Hungarian—Croatian Convention; Art. 10 of the Hungarian-Slovenian
Convention; Art. 10(2) of the Hungarian—-Serb Agreement.

See, in particular, Recommendations No. 1 and 9.

Art. 8 of the Hungarian—Croatian Convention; see also Art. 7(2) of the Hungarian—
Slovenian Convention; Art. 11(2) of the Hungarian—Serb Agreement.

Art. 19 of the Hungarian—-Romanian Treaty; Art. 11(1) of the Hungarian—Croatian
Convention; Art. 11 of the Hungarian-Slovak Treaty; Art. 10 of the Hungarian-
Slovenian Convention (which does not, however, mention the limitation concerning
capacities); Art 11(3) of the Hungarian-Serb Agreement.

This section is based on Emma Lantschner, “Bilateral Agreements and Their Imple-
mentation”, in Alexander Morawa (ed.), Mechanisms for the Implementation of Minor-
ity Rights (Strasbourg: Council of Europe Publishing, 2004), pp. 203-224, at pp. 204-210.
Art. 15 of the Hungarian-Slovenian Convention; Art. 16 of the Hungarian—Croatian
Convention; Art. 16 of the Hungarian—-Serb Agreement.

Art. 15(10) of the Hungarian—-Romanian Treaty; Art. 15(6) of the Hungarian-Slovak
Treaty.

For more details on this, see Lantschner, “Bilateral Agreements and Their Implemen-
tation”, p. 208.

Information from the questionnaires printed in Lantschner and Constantin, The Work
of the Intergovernmental Commissions, pp. 78-79.

Information from the questionnaire answered by Hungary in relation to its commis-
sion with Romania, printed in Lantschner and Constantin, The Work of the Intergov-
ernmental Commissions, p. 64.

The number of members present in the joint commissions is not defined in the agree-
ments but agreed upon by the two parties. The commissions of minority-specific con-
ventions consist of about 15 members, whereas the commissions under the treaty are
composed of 8 members per party only.

Lantschner, “Bilateral Agreements and Their Implementation”, p. 209.

Ibid., p. 205.

Ibid., pp. 206-207 and p. 210.

Ibid., p. 210.

Two meetings of the Hungarian-Serb Commission had taken place as of the end of
2008: 13 December 2004 in Budapest; 10 November 2005 in Subotica.

Ten meetings of the Hungarian—Croatian Commission had taken place as of the end of
2008: 25-26 September 1995 in Zagreb; 23-24 September 1996 in Budapest; 13-14 No-
vember 1997 in Zagreb; 20 December 1999 in Budapest; 25-26 January 2001 in Osijek;



HUNGARY'’S BILATERAL AGREEMENTS 119

88.

89.

90.

91.

92.

93.

94.

95.

19 December 2002 in Pécs; 5 May 2005 in Zadar; 16 June 2006 in Budapest; 2 May
2007 in Zagreb; 2 July 2008 in Budapest.

Eight meetings of the Hungarian—Slovak Commission had taken place as of the end of
2007: 8 February 1999 in Budapest; 29 September 1999 in Bratislava; 30 March 2001 in
Budapest; 5 June 2003 in Pozsony; 15 November 2005 in Budapest; 22 September 2006
in Bratislava; 18 September 2007 in Budapest; 10 June 2008 in Bratislava.

Eight meetings of the Hungarian—-Romanian Commission had taken place as of the
end of 2008. The protocols of the third, sixth and eighth meetings were not available.
Of the eighth meeting, which took place in 2008, no protocol was signed, because some
paragraphs could not be agreed upon. Therefore the analysis will cover only the proto-
cols of the following meetings: (1) 9 October 1997 in Bucharest; (2) 13 October 1998 in
Budapest; (4) 10 and 24 September and 19 October 2001 in Budapest and Bucharest;
(5) 13-14 September 2002 and 21 June 2003 in Gyula and Sfintu Gheorghe; (7) 3 July
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Hungarian delegation is available; this report mentions that the final text of the pro-
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Ten meetings of the Hungarian-Slovenian Commission had taken place as of the end
of 2007. The first two protocols (of 4 April 1995 in Ljubljana, and of 20-21 May 1996 in
Budapest) were not available. Therefore the analysis will cover only the protocols of
the following meetings: (3) 4-5 November 1997 in Lendava; (4) 1-2 February 1999 in
Szentgotthard; (5) 3—4 February 2000 in Ljubljana; (6) 8-9 May 2001 in Szentgotthard;
(7) 23-24 April 2003 in Moravske Toplice; (8) 24 May 2005 in Budapest; (9) 21 Sep-
tember 2007 in Ljubljana; (10) 25 April 2008 in Budapest.

See Protocol of the 6th Session of the Hungarian-Slovak Ethnic Minority Joint Com-
mittee, Bratislava, 22 September 2006, Part I.

Other neighbouring countries were not so concerned about the law. The Hungarian—
Croatian joint commission, for instance, welcomed the law as a contribution to the
strengthening of neighbourly relations between the two countries. See Protocol of the
6th Session of the Croatian—-Hungarian Ethnic Minority Joint Committee, Pécs, 19 De-
cember 2002. The Hungarian—Slovenian joint commission welcomed the endeavour of
the Hungarian government to amend the act in 2003, because by this “it achieves that
it will be harmonized with the laws of the European Union and the neighbouring
states.” See Protocol of the 7th Session of the Hungarian-Slovenian Ethnic Minority
Joint Committee, Moravske Toplice, 23-24 April 2003.

For instance, a Romanian-Hungarian agreement already in force when the law was
adopted provided for a certain quota of Romanian citizens to work in Hungary — 8,000
work permits per year. The number of ethnic Hungarians able to work on the basis of
the law was unrestricted, but the number of other Romanian citizens was limited, thus
creating discrimination on an ethnic basis.

For details on the contested parts of the law, see Aurescu, “Bilateral Agreements as a
Means of Solving Minority Issues”, pp. 510-511.

See, for example, the Regular Report of the European Commission for 2001: “Hungary
will therefore need to ... hold the necessary consultations in order to agree with its
neighbours also as regards future implementing legislation.” Commission of the Euro-
pean Communities, 2001 Regular Report on Hungary’s Progress Towards Accession,
Brussels, SEC(2001) 1748, 13 November 2001, p. 91; available at <http://ec.europa.eu/
enlargement/archives/pdf/key_documents/2001/hu_en.pdf> (accessed 9 December
2010). See also Parliamentary Assembly of the Council of Europe, Resolution
1335(2003), “Preferential treatment of national minorities by the kin-state: the case of
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the Hungarian Law on Hungarians Living in Neighbouring Countries (‘Magyars’) of
19 June 20017, 25 June 2003, para. 14; available at <http://assembly.coe.int/Documents/
AdoptedText/ta03/ERES1335.htm> (accessed 9 December 2010): “The Assembly
therefore urges the Government and Parliament of Hungary to find ways to make fur-
ther amendments to the Hungarian Law on Hungarians Living in Neighbouring Coun-
tries of 19 June 2001 in such a way that it is based on bilateral discussions and
agreements with the neighbouring countries . .. Furthermore, the Assembly calls on all
governments concerned to enter into or to continue substantial negotiations.”
“Memorandum of Understanding between the Government of the Republic of Hun-
gary and the Government of Romania Concerning the Law on Hungarians Living in
Neighbouring Countries and Issues of Bilateral Co-operation” [MoU], signed in Buda-
pest on 22 December 2001.

The meetings took place on 10 September (Budapest), 24 September (Bucharest) and
19 October 2001 (Budapest).

Quoted from an unofficial translation of the Protocol of the Fourth Meeting of the
Committee for Co-operation on National Minorities Issues of the Joint Intergovern-
mental Commission on Cooperation and Active Partnership between Romania and
Hungary, signed in Budapest on 19 October 2001.

See MoU, point I1.9.

Resolution 1335 (2003) of the Parliamentary Assembly of the Council of Europe,
based on the Report of the Committee on Legal Affairs and Human Rights, “Preferen-
tial Treatment of National Minorities by the Kin-state: The Case of the Hungarian Law
of 19 June 2001 on Hungarians Living in Neighbouring Countries (‘Magyars’)”, Doc.
9744 rev., 13 May 2003.

Vilmos Szabé, “Hungary’s Neighbourhood Policy and the Situation of Hungarian Mi-
norities”, Foreign Policy Review 2:2 (2003), pp. 3-17, at p. 12; RFE/RL [Radio Free
Europe/Radio Liberty] Newsline, 24 June 2003; RFE/RL Newsline, 27 June 2003; RFE/
RL Newsline, 30 June 2003.

Szabé, “Hungary’s Neighbourhood Policy and the Situation of Hungarian Minorities”,
p- 11; RFE/RL Newsline, 24 June 2003.

Signed in Bucharest on 23 September 2003.

RFE/RL Newsline, 30 June 2003.

Protocol of the 4th Session of the Hungarian-Slovak Ethnic Minority Joint Commit-
tee, Pozsony, 5 June 2003, Part I.

Szabd, “Hungary’s Neighbourhood Policy and the Situation of Hungarian Minorities”,
p- 12.

RFE/RL Newsline, 8 December 2003; RFE/RL Newsline, 12 December 2003; for the
text of the agreement in English, see Bjorn Arp, International Norms and Standards

for the Protection of National Minorities (Leiden: Martinus Nijhoff Publishers, 2008),

pp. 480-482.

Protocol of the 6th Session of the Hungarian-Slovak Ethnic Minority Joint Commit-
tee, Bratislava, 22 September 2006, Part I. See also Protocol of the 7th Session of the
Hungarian-Slovak Ethnic Minority Joint Committee, Budapest, 18 September 2007,
Part 1. According to Art. 6 of the agreement, the Hungarian—Slovak Minority Joint
Committee, established under the Treaty on Good-Neighbourliness, is also responsible
for reviewing the implementation of the agreement.

Think, for instance, of the clashes between Albanians and Macedonians in Macedonia
in 2001 - see, for example, Joseph Marko, “The Referendum on Decentralization in
Macedonia in 2004: A Litmus Test for Macedonia’s Interethnic Relations”, European
Yearbook of Minority Issues 4 (2004/5), pp. 700-702 — or the student protests in Prish-
tina, as early as 1981.
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See Protocol of the 7th Session of the Hungarian—Croatian Minority Joint Committee,
5 May 2005.

Trip Report, 7th Session of the Hungarian-Romanian Minority Affairs and Coopera-
tion Expert Committee, 3 July 2007.

Ibid.

Information provided by the director of the Center for the Research of Ethnicity and
Culture (CVEK) in October 2008. For more information, see the project “Attitudes of
primary schools pupils toward authochtonous [sic] and new minorities in Slovakia” on
the website of CVEK at <http://www.cvek.sk/main.php?p=projekty&lang=en&archive
=2008> (accessed 9 December 2010).

Protocols of the 4th to the 8th Sessions of the Hungarian-Slovak Commission, 5 June
2003 to 10 June 2008, repeat this recommendation.

See, for example, Protocol of the 9th Session of the Hungarian-Slovenian Minority
Joint Committee, 21 September 2007.

Protocols of the 9th and 10th Sessions of the Hungarian-Slovenian Minority Joint
Committee, 21 September 2007 and 25 April 2008.

Protocols of the 6th, 7th and 8th Sessions of the Hungarian—Croatian Minority Joint
Committee, 19 December 2002, 5 May 2005 and 16 June 2006.

Protocols of the 9th and 10th Sessions of the Hungarian-Slovenian Minority Joint
Committee, 21 September 2007 and 25 April 2008.

Protocol of the 10th Session of the Hungarian-Slovenian Minority Joint Committee, 25
April 2008; Protocols of the 7th and 8th Sessions of the Hungarian-Slovak Ethnic Mi-
nority Joint Committee, 18 September 2007 and 10 June 2008; Protocol of the 9th Ses-
sion of the Hungarian—Croatian Minority Joint Committee, 2 May 2007.
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7

R2P and kinship in the context of
Syria and Lebanon

Joshua Castellino

Introduction

From the perspective of the protection of minorities, the case of the pro-
tection of vulnerable groups in Lebanon is particularly poignant. It could
be argued that the first real treaty of public international law that con-
cerned minorities was expressed in the context of the Lebanese ethno-
religious group the Maronites.! This group was “adopted” by St Louis of
France and was the subject of what is referred to in the literature as the
“Promise of St. Louis of France 1250”.> This adoption was essentially
undertaken in the context of providing the Maronites safe passage across
Europe, and was renewed subsequently by Louis XVI. It is important to
point out that this unilateral declaration of support for the Maronites oc-
curred before the articulation of the concept of state sovereignty, and
thereby St Louis’s promise did not incur the formal violation of the sov-
ereignty of another state or quasi-state entity — an issue fundamental in
any discussion of the responsibility to protect (R2P). Also, unlike rela-
tions between modern Syria and Lebanon, where the former’s interven-
tion could be justified on the grounds of the protection of kin Muslim
communities, St Louis’s promise was towards the Christians. Nonetheless,
it could be argued that, from a historical perspective, the “Promise” was
an antecedent to the R2P doctrine formulated nearly eight centuries
later.

In the modern context, the state of Lebanon has had a particularly
bloody history, with a long engaged civil war between its Christian and

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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Muslim populations that has resulted in serious violations of rights on
both sides.® The historical and contemporary tensions in the state are
complicated by several factors. First, there is a general atmosphere of
distrust in the Middle East associated with the entrenched Israeli-
Palestinian conflict. As a neighbouring state, Lebanon has been threat-
ened by the proliferation of this conflict, as has been demonstrated as
recently as in the Israeli attacks against Hezbollah in southern Lebanon
in 2005. Secondly, the relationship between Syria and Lebanon itself is
problematic since there is some credence in arguing that both states had
a shared history during the Ottoman period. The extent to which this
ought to be a factor in determining the boundaries of a modern state is
not a question that can be commented upon from any legal perspective,
but nonetheless remains a backdrop to Syrian interests and views of Leb-
anon. Third, there are similarities or, in terms of this project, “kinship”
between groups in Lebanon and Syria that fit this case within the broader
study that is the concern of this volume.

With the goal of seeking to unravel some of these complexities, this
short chapter will be divided into three sections. First, I offer some gen-
eral observations in the context of the particular relevance of the doc-
trine of R2P vis-a-vis minorities. Then I shall focus in some detail on the
relevant history of kinship between Syria and Lebanon, explaining Syria’s
interest in Lebanon and outlining its potential in providing peace and se-
curity to the region. The third section examines the doctrine against the
factual basis concerning Syria’s past intervention in Lebanon with a view
to analysing the extent to which it would fit within a contemporary R2P
frame. The conclusion will offer some suggestions in terms of actualizing
R2P in the context of protecting minorities, especially in the context of
kin-states.

R2P and minorities: Some general considerations

The end of the Cold War appears to have resulted in a degree of activism
in the United Nations Security Council: the principle of the “maintenance
of international peace and security”, always a key phrase in the UN lexi-
con, suddenly acquired prominence. Although this role had traditionally
been mandated to the Security Council, Cold War politics, specifically the
use or potential use of the veto by one or more of the Permanent Mem-
bers of the Security Council, hampered action that could be taken by the
United Nations.* Instead, interventions of any kind risked escalation into
full-scale war, and the few interventions that took place that could be
deemed to have been on “humanitarian grounds”, such as the Tanzanian
action against Idi Amin in Uganda,” were usually emphasized as exceptions
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that were not precedent setting.® Rather, the importance of the doctrine
of state sovereignty was generally accepted, as expressed in the language
of Article 2(7) of the UN Charter.

Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of
any state or shall require the Members to submit such matters to settlement
under the present Charter.

The caveat identified to this Article is phrased:

but this principle shall not prejudice the application of enforcement measures
under Chapter VIL.”

With the Security Council unable to authorize Chapter VII actions, the
default position became strong adherence to the doctrine of state sover-
eignty. For minorities and indigenous peoples, especially those who may
have harboured notions of “self-determination” (whether justified or
not), this strict adherence acted as a tourniquet.® The United Nations
rhetoric promised the right of self-determination to all peoples, even
phrasing it as a norm of jus cogens,’ but then interpreted “peoples” nar-
rowly as referring only to “colonial peoples”.'

This fostered resentment and tension within post-colonial states in sev-
eral ways. First, it suggested implicitly that “colonization” could occur
only across continents, and not by neighbouring dominant groups. Sec-
ond, while raising the aspiration of submerged nations through an in-
vocation of notions of freedom and independence, it simultaneously
dampened this enthusiasm by insisting that the status quo at the time of
the departure of the colonial ruler was the only criterion on which state-
hood could be awarded.!! Thus the chasm between the rhetoric of “self-
determination” in the politico-legal sense and its manifestation in reality
has been growing ever since the first articulation of the notion of “mi-
norities” and “self-determination” in the context of settlements after the
First World War.'?

Although the current discussion focuses on R2P, it is worth recalling a
previous, equally important, international discussion that resulted in the
passage of the 1970 “Declaration on Principles of International Law Con-
cerning Friendly Relations and Co-operation among States”.'* That docu-
ment highlighted the key principles of international law, accepted as a
statement of customary international law.!* Nestled among the key prin-
ciples is the notion of self-determination, with all its contradictions. On
the one hand, it guarantees the principle to all peoples, and suggests that
it is of fundamental importance; on the other hand, it is mindful of the
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extent to which the agenda of self-determination could undermine the
principle of state sovereignty.’> In many ways, the current objections
articulated by states and some commentators against R2P are on sim-
ilar grounds to those articulated at the time in the context of self-
determination. As the cliché goes, “international law is not a suicide club
for states”: the same reluctance of states to validate a norm that could be
used against their integrity in the context of “self-determination” — an
amorphous political context that was being translated into legal doctrine'®
— is relevant in the context of the rich discussions over the nuances of
R2P.

What is of particular concern to those interested in minority rights
issues is that once again the discussions over R2P were instigated as a
result of the treatment of identity-linked communities and the failure of
the international community to guarantee groups, minorities, indigenous
peoples and, in some cases, nations adequate protection, whether in terms
of self-determination, as in the debate of the 1970s, or in terms of protec-
tion against mass killings, ethnocide and even genocide in the contempor-
ary discussion.

Chastened by the experience of these kinds of violations, usually
against minorities and indigenous peoples, it appears that the international
community has once again mustered a head of steam to act. The action is
usually justified by an attempt at norm creation; but inevitably this breaks
down in the context of the implementation of such norms. The current
discussion of R2P runs the same severe risk, raising the expectations of
minorities and others while ultimately failing them in being unable to
create a suitable implementation and monitoring mechanism in the face
of state recalcitrance to act.

From the perspective of many of these groups, especially those that
have already been demonstrated to be vulnerable, the case for generating
R2P cannot be stated in terms that are too strong.!” The modern post-
colonial state encompasses a number of groups that it does not repre-
sent.’® These are often groups that have historically faced persistent
discrimination and that maintain animosity towards the dominant major-
ity, but that have been placed within the same state, at the mercy of the
majority by virtue of colonial boundary drawing.!” The post-colonial
state, on average, is about 40 years old: difficulties that have been re-
solved between competing groups in Europe over a few centuries and
numerous wars are contested with ferociousness in the context of a few
decades. The result is an inevitable risk of, if not propensity for, war.

It could be argued that, with the obvious exception of the situation in
Sierra Leone,” in many of the conflicts that have merited Security Council
action since the Cold War there have been underlying identity-oriented
tensions. This is true in Liberia,”! Rwanda,” Haiti>® and Kosovo,** and to



126 JOSHUA CASTELLINO

an extent even in the context of Somalia.”> However, although R2P has
merited attention in many quarters, for it to become a cornerstone of
international law with a likely positive impact on minorities it would
need to generate consistent responses from states and the international
community that are objective, logical, coherent and predictable. Hamilton
argues that the notion of R2P has gone from “document to doctrine”,
and the question of implementation has been left in abeyance.?® A failure
to implement it would see it continue in a state of ambiguity, with signifi-
cant legal valence but functioning ultimately as value-laden political ral-
lying call to the international community at large. One way in which this
doctrine could be actualized would be through an adequate emphasis on
the particular needs of vulnerable groups.

In examining the general utility of R2P vis-a-vis minorities and indige-
nous peoples, one final issue needs to be highlighted. Although the doc-
trine as currently framed addresses the various criteria that ought to be
fulfilled, inadequate attention is paid to the sources of early warning that
are available. The recent case in South Ossetia is instructive: it is clear
that violations of peace and security and the descent into war are increas-
ingly occurring along ethnic lines. Groups on the fringes of the large em-
pires of the twentieth century are particularly vulnerable. This could be
attributed to a haphazard transition process from empire to independ-
ence; or to a failure to deliver the values or the process of genuine self-
determination. In contemporary times, one mechanism that has been
mindful of the strong link between discrimination and ethnic conflict is
the Committee on the Elimination of Racial Discrimination (CERD),
which set up an early warning mechanism in a bid to alert the inter-
national community to potential cases where international peace and
security might be at risk.?” Yet, despite issuing urgent warnings in the
context of Yugoslavia, Afghanistan and Darfur, there was no international
mechanism to take up the concerns, until violence erupted.”®

Syria and Lebanon: A shared history?

In the context of understanding the situation vis-a-vis Lebanon and Syria,
it is important to provide a brief historical snap-shot of their shared his-
tory with a particular emphasis on the notion of “kinship”. This historical
background is particularly important for understanding how the myriads
of communities that have traditionally lived in the territory of the two
states are related or could be termed “kin” groups. The relevant history
can be distilled into the following key elements:
1. The historical entity that pre-dated the Ottoman period was generally
designed al-Sham and included Syria, Lebanon, Jordan and Israel, with
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Damascus considered the capital of the Islamic Umayyad empire until

AD 750.

2. Conquest by the Ottoman Sultan Selim I (1516) saw Syria divided into
administrative units called vilayets, with provincial pashas or walis who
were in constant competition. The original three provinces were Da-
mascus, Aleppo and Tripoli, but a fourth province was later forged
named Sidon (later to be called Beirut).?’

3. During the Ottoman regime, Mount Lebanon was considered an inte-
gral part of Greater Syria, and questions still remained when the
French took on the Mandate for the region in 1920. It was finally re-
solved through French administrative law in favour of Lebanon, with
Syria refusing to engage in diplomatic relations with the new state.

4. Two successive generations of Lebanese rulers (hakims) stressed their
independence, arguing that the Mountainous Region had to be treated
differently from the plains. Bashir II (1788-1840) of the Shihabi dyn-
asty managed to gain exclusive jurisdiction of Mount Lebanon and
also incorporated some coastal towns into his territory, despite objec-
tions from Damascus.*

After a brief period of Egyptian rule over Syria and Lebanon (1832-
1840), Ottoman control was restored with the creation of new adminis-
trative divisions across the region. The territory of Mount Lebanon was
included within these new divisions, though it was further divided into
two distinct districts. One of these was governed by a Maronite Christian
and the other by a Druze. Thus the sectarian division of Lebanon that so
characterizes the state’s modern history got under way, accompanied by
the emergence of a social structure, referred to as the “confessional sys-
tem”, that was common to Syria and Lebanon and ostensibly motivated
by the drive to maintain the protection of religious minorities.

The “confessional system” derives from the Ottomans viewing their
empire as a religious state, wherein the Sultan’s mandate derived from
his role as the temporal and spiritual head of the population. Since the
Ottomans were Muslims, the law administered was law derived from
Islam and was not considered as applying to non-Muslims. Thus non-
Muslims (Christians and Jews) lived within the Ottoman empire under
the direct protection of the Sultan, but were not really considered mem-
bers of the political community. Rather, Christians and Jews had autono-
mous communitarian structures (millets) administered under their own
religious laws, especially in the areas of personal and property matters,
including the administration of education through special religious
schools. Those Muslim sects that did not conform to the orthodox Sunni
faith of the rulers (especially the Shiite and the Druze) were not given
special treatment but were placed under the jurisdiction of the Sunni,
with their different interpretation of the religion not officially accepted.’!
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By far the most dominant group in the region of Syria and Lebanon
was the Sunni, and the Christians formed the largest minority. The Mount
Lebanon area had the highest concentration of sectarian minorities,
something historians attribute to the policy of the Lebanese hakims, no-
tably Shihabi, who encouraged religious minorities and political refugees
from Syria to settle within his jurisdiction.**

The Maronites formed the largest “minority” in Mount Lebanon, a fact
attributed to the active role played by the Maronite Church from the sev-
enth century onward.*® The Druze community was the second-largest
community and, though officially subsumed under the label of “Sunni”,
there were doubts and suspicions as to the extent to which they could be
considered truly “of the faith”. In a modern context, it is the Druze who
could be considered a classic kin-minority, straddling the southern part of
the Mount Lebanon area as well as the western Syrian provinces of
Hawran and Jabal al-Duruz. Mount Lebanon was also home to significant
communities of Shiite Muslims, Greek Orthodox and Greek Catholic
communities, and similar communities also existed across the border in
contemporary Syria. As described by Weinberger, the gradual change
from a “feudal” to a “confessional” order was accompanied by a change
in society-wide structures:

In the earlier phase, horizontal (socioeconomic) cleavages prevailed, reflecting
distinctions between the dominant feudal lords and their tenants. Vertical (sec-
tarian or confessional) cleavages only gradually became politicized, emerging
as the most salient social divisions in Mount Lebanon by the mid-nineteenth
century. The interplay between the two dimensions of social cleavage ultimately
exploded in civil strife. Social unrest was first sparked by horizontal cleavages
within the Maronite community, challenging the bases of the feudal order. In
later decades, socioeconomic grievances were overshadowed by intersectarian
strife.*

The active role of the Maronite Church attracted Maronite migration,
and the organization of this ethnic group was reflected in the Druze com-
munity, which began to mobilize in a bid to counteract the spread of
Maronite influence in the Mountain Region. The result was significant
ethnic strife between 1820 and the 1840s.* In response, the Ottomans divided
the Mountain Region into two administrative regions (kaymakate), with
the Beirut-Damascus road bisecting the northern Maronite zone and the
southern Druze zone. However, the solution was always likely to be con-
tentious in terms of implementation since the two communities lived in-
terspersed among each other, leading to a complex interwoven web of
kinship in both new states. Unsurprisingly, the system failed to prevent
the outbreak of regular bouts of violent ethnic conflict. The Ottomans
once again intervened, sending in battalions commanded with the task of
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disarming local militias and restoring peace. It could be argued that this
was the first real “intervention”: though the Mountain Region was con-
sidered part of the Ottoman empire at the time, there remained ques-
tions about its status in the eyes of local militia.*

By 1845 a new administrative scheme had been introduced in the form
of a council within each of the two zones that had representatives from
all the communal groups and not only the Maronites and the Druze. This
system brought the Mountain Region in line with the Syrian administra-
tion, where these kinds of consultative councils (meclis) had been func-
tioning with a degree of success.”” The Ottoman intervention in 1845
succeeded in restoring an uneasy peace and brought about unification in
the systems of governance in Lebanon and Syria. These measures had
partial success in dampening down the ethnic tensions that continued
throughout the rest of the century. One particular episode in this bloody
history concerned the refusal by Damascene Christians to pay a conscription
tax on the grounds that such a tax was not being charged of their kin-
communities in the Mountain Region. This led to resentment among the
Muslims on both sides of the border and sparked further tension. Show-
ing the kinships that exist between the two regions, Weinberger narrates:

Significant transnational linkages surfaced in the outbreak of violence in the
Mountain and Damascus. With the controversy over the conscription tax still
unresolved, rumours reached Damascus in June 1860 that Christians in Leba-
non were being massacred by Druze with government backing. Ahmed Pasha
made no effort to halt the flow of men and arms from Jabal Duruz and Da-
mascus to assist the Lebanese Druze. Nor did he prevent groups of Druze from
both the Mountain and Hawran from entering Damascus and inciting Muslims
against Christians. When attacks against Christians were begun by an angry
crowd, composed primarily of Damascene Muslims, the vali refrained from
using his troops to protect the Christians. Ahmed Pasha was subsequently exe-
cuted by order of the Porte for his role in the Damascus massacres.*®

The tensions ultimately led to European intervention, with collective
pressure brought to bear upon the Ottoman authorities to reconfigure
the administrative arrangements in order to facilitate better representa-
tion. However, each of the European states had different national inter-
ests: the traditional French support for the Maronites was countered by
Russian support for Orthodox communities and British support for the
Druze.

Concerned about the situation, the Concert of Powers created a Com-
mission to inquire into the 1860 massacres. This resulted in the recom-
mendation of the Organic Statute of 1861, which defined the Mountain
as an autonomous region (sanjaq). The newly appointed governor, a
non-Lebanese Ottoman Christian, was charged with the role of moving
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towards broader representation. A central Administrative Council was
created, based on a complex formula of proportional representation de-
rived from the confessional system. The formula used the population
sizes of the different sects to yield different numbers of seats for the
Maronite, Druze, Greek Orthodox, Greek Catholic, Shiite and Sunni
Muslim communities. Thus, according to the system, each representative
on a governmental body was in fact a trustee of the interests of the com-
munity that she or he represented.*’

The success of the system and the Organic Statute is reflected in the
relative tranquillity in the aftermath of its introduction, until 1915 when
it was revoked by the Ottomans under the shadow of the threat of the
First World War. Lebanon was absorbed back into the provincial system
that existed for the rest of the empire. The defeat of the Ottomans in the
war once again opened the door on the administrative arrangements for
the territory, and the region was carved up between Britain and France
through the secret Sykes—Picot Agreement of 1916.*’ In keeping with the
Wilsonian vision of self-determination,*’ a Commission (King—Crane)
sought to determine the aspirations of the population.*” A Mandate for
Syria and Lebanon was created and attributed to France in 1920, a deci-
sion confirmed by the League of Nations in July 1922.%

Under the French Mandate, Lebanon’s territorial dimensions were
augmented, with the additions of the coastal regions and parts of the
Biga Valley. Each additional region dramatically changed the overall eth-
nographic demography of the country: the Maronites, accounting for
nearly 60 per cent of the population in the Mountain Region, were re-
duced to becoming a minority (albeit the largest such minority) of 29 per
cent in Greater Lebanon.** Despite this reduction of influence, the argu-
ment for Greater Lebanon was advocated by the Maronites who were
keen to gain independence from Syria, and to that extent appeared to be
confident that their interests in the consolidated state would be protected
by the French. The larger state with the coastal areas was also seen as
economically more viable.

The notion of Greater Lebanon was not to the liking of all. The Sunni
Muslims were set to lose their status as part of the majority population of
Greater Syria, and there was the added suspicion that Lebanon was en-
visaged by the French as a Christian state in which they were likely to
have second-class status. This Muslim Sunni population could ultimately
be identified as forming an important factor in the identification of kin-
ship between Syria and Lebanon. They, like many other smaller Muslim
sects, would have preferred to see a united Lebanon—Syria come to inde-
pendence, rather than becoming a visible minority in a new overtly Chris-
tian state. Within the Syrian part of the French Mandate, the Syrian
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nationalist movement had begun to get mobilized in the spirit of Arab
nationalism. They were enraged by what they considered an attempt to
partition Syria, having already had to relinquish a part of Palestine (to
the British Mandate), which they had considered part of the Syrian state.
However, the French were unwilling to acquiesce to Syrian aspirations
and, in addition to expanding the territorial dimensions of Lebanon, des-
ignated separate Alawi and Druze “states” (administrative units) by 1922
in the name of minority protection. This gave credence to the belief held
by Syrian nationalists that the French were concerned with “divide and
rule”.

The Syrian territorial claim to Lebanon was reflected in Article 2 of
the 1928 Constitutional Draft, framed by the Constituent Assembly of
Syria. This draft article emphasized Syrian “unity” and independence,
considering all the Syrian territories that were part of the Ottoman em-
pire to be an indivisible entity.*> The article was found unacceptable to
the French High Commissioner, who omitted it from the constitution he
imposed on Syria in 1930. It could be argued that the issue vis-a-vis the
Syrian claim to Lebanon was finally resolved by 1936 in a negotiation
between the French and the Syrian Chamber of Deputies.*® France
agreed to the annexation of the Druze and Alawi areas, albeit under a
special administrative regime, and the Syrian claim to Greater Lebanon
was dropped. The result was the independence of both Syria and Leba-
non and their subsequent membership of the League of Nations as in-
dependent sovereign states. By 1941 the governments also officially
recognized each other, and by 1944 the Arab states collectively recog-
nized Lebanon through the Alexandria Protocol.*” Nonetheless ambigu-
ities and claims did occasionally surface in post-war history.

Irrespective of the positions in “high politics”, it is clear that the trans-
national links between the different communities on either side of the
border continued to grow. The Lebanese Druze communities in the
Mountain Region maintained strong links with the Druze in the Syrian
south, and there were similar ties of kinship between the Christians and
between Sunni Muslims on either side of the border. Also unsurprisingly
in view of the troubled history and complex mixture of populations, both
states faced regular sectarian strife throughout the twentieth century.

Having examined the history between the states, it could be argued
that there were strong “kin” relationships between communities across
the border, if not necessarily recognized in the high politics between the
two states. In addition, it is important to note that the irredentist Syrian
claim to Greater Lebanon, although largely dissipated in the latter half of
the twentieth century, continued to be a factor in subsequent interactions
between the states. Having established this, it is now time to turn to the
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fundamental question of the nature of Syrian intervention in Lebanon,
especially in 1975, in order to explore whether there could be a kin-based
reason for Syrian intervention in Lebanon in the future.

Syrian “intervention” in Lebanon: Exercising a duty to
protect or unjust interference?

Writing in the context of the wider struggle for power in the region, one
author argues that this provided a great opportunity for Syria, in that a
successful resolution of the crisis would contribute to Syrian ambitions
for leadership of the Arab world.*® This ambition is also tempered by the
Syrian desire to assert control over its immediate neighbour and to be
involved in the discussion vis-a-vis the Palestinian question.*’ Against
this, the Syrians appear mindful that a failure to intervene would result in
a handover of crucial regional influence to other power brokers in the
region; there was the additional fear of the negative implications of
strife in Lebanon leading to instability with the power to disrupt the Syr-
ian leadership. In the case of the 1975-1976 intervention, Syrian action
was also interesting from the perspective that it did not necessarily act in
support of “traditional allies” in Lebanon, but rather, having received ap-
peals for help from both pro-establishment and anti-establishment forces,
it shifted its allegiance from the insurgents to the incumbents.’!

From a Realist perspective, it could be argued that a state intervenes in
other states to seek an outcome to a conflict that would maximize its own
influence within the target state and the wider community. With Syrian
foreign policy becoming increasingly expansionist since the ascendancy
of President Hafiz al-Asad, this aspiration ought to be considered crucial
in Syria’s actions. However, some stress that defensive ambitions were
equally at stake: the “fear of contagion” from unrest in a neighbouring
state that mirrored population dynamics in some parts of Syria was al-
ways an important underlying factor to intervention.”® As Weinberger
narrates:

Beyond a doubt, Syria’s leaders were apprehensive about repercussions of tur-
moil in Lebanon for stability in Syria. Both Lebanese and Syrian societies are
fragmented along religious and — to a lesser extent — ethnic, regional, and socio-
economic lines. In each country, predominant political influence has been
exercised by members of one sectarian minority group. Syria’s oft-cited deter-
mination to prevent partition of Lebanon along sectarian lines reflected anxi-
ety over Syria’s vulnerability to a similar fate.>*

In the context of its intervention, Syria argued that it was responding
to pleas for assistance from Lebanese groups. On this ground it is argued
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that Syrian intervention was desired by the majority of the Lebanese
population, using the analogy of the Big Brother responding to its sibling
in a time of need. This was also the reason the Syrians felt their interven-
tion was morally justifiable, irrespective of other motivations for the
intervention. Yet, although there may be some basis to the original invita-
tional aspect of this intervention, it is equally clear that by 1976, when
Syria raised its commitment to Lebanon and decided to maintain a pre-
sence in the state, this was motivated by its own policy imperatives and
not the pleas of a stricken neighbour.>

The twists to the intervention are discussed in some detail by Wein-
berger, including the collapse of the Lebanese army in 1976 and the
strength of the opposition to the regime, both of which are cited as taking
Syria by surprise and leading to a miscalculation on its part of the cost of
the intervention. Weinberger also argues that these events were a spur
for the Syrian leadership to adopt moral responsibility for the survival of
the Lebanese state — in order to guarantee peace and stability in the re-
gion if not for ulterior motives of gaining control.’® The Syrians also ap-
peared surprised at the lack of leverage they could exercise over the
leader of the Lebanese National Movement (LNM), Kamal Junbalat,
who was unwilling to compromise on his goal of a radical redistribution
of power within the state, effectively refusing to accept proposals put for-
ward by the Syrians in 1976 for rebuilding the Lebanese political system.”’

As Weinberger stresses, the Syrian intervention in Lebanon thus went
against the conventionally accepted understandings of interventions. She
uses Rosenau’s generally accepted definitions, for instance:

an intervention begins when one national society explicitly, purposefully, and
abruptly undertakes to alter or preserve one or more essential structures of
another society through military means, and it ends when the effort is either
successful, abandoned, or routinized.*®

And the concept of intervention “refers to an action and not a process —
to a single sequence of behavior, the initiation and termination of which
is easily discernible and the characteristics of which are dependent on the
use or threat of force”.”

Yet the Syrian action in Lebanon changed allegiances mid-way and
used numerous tools other than force, which could not adequately ex-
plain Syria’s different perspectives as the conflict unfolded.®” Weinberger’s
analysis also tracks the factors that focused Syrian perspectives, arguing
that the regime always selected a strategy that involved the lowest costs
and risk.%!

It could be argued that a key feature of the intervention is a kin-
related issue, though not one focused on the kin relationship between
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communities in Lebanon and Syria. In the years leading up to the out-
break of the Lebanese civil war, there was a fierce discussion within the
state as to the extent to which the state of Lebanon ought to condone
the launching of attacks by Palestinian guerrillas against Israel from the
south of Lebanon. Many in Lebanese society believed that these attacks,
subsequently organized under the auspices of Hezbollah, had the backing
of the Syrian regime ab initio. Although the ostensible reason for such
backing is always given as being kin based, it could be argued that Arab
regimes in general have always been mindful of the need to combat Is-
raeli influence through pan-Arabism. One argument supported by rela-
tively less evidence is that Syrian intervention in Lebanon was part of a
proxy Cold War intervention wherein the Syrians sought to intervene on
the basis of a Soviet-inspired attempt to garner influence in the region.®

Instead it could be argued that what was at stake was not a question of
“human rights” in its narrow sense® but a question more of “human se-
curity”® in its old traditional sense rather than its more contemporary,
broader sense. Thus the outbreak of civil war and the attendant ethnic
tension accompanying it could well pose a threat to regional peace and
security in the same way that the crisis in Bangladesh (then East Paki-
stan) posed a threat to India.® As the Commission examining the ques-
tion of R2P stated in 2001:

Based on our reading of state practice, Security Council precedent, established
norms, emerging guiding principles, and evolving customary international law,
the Commission believes that the Charter’s strong bias against military inter-
vention is not to be regarded as absolute when decisive action is required on
human protection grounds. The degree of legitimacy accorded to intervention
will usually turn on the answers to such questions as the purpose, the means,
the exhaustion of other avenues of redress against grievances, the proportional-
ity of the riposte to the initiating provocation, and the agency of authorization.*®

Another important lens through which to examine the Syrian interven-
tion is on the basis of the established principles that the Commission was
seeking to articulate, namely:
(a) from the perspective of the state needing support, i.e. Lebanon, and
on the groups needing protection, i.e. civil society;
(b) on the primary bearer of the duty to protect, i.e. the state of Lebanon
and the Lebanese armed forces;
(c) on the extent to which these actors could not only react but also seek
to prevent and rebuild.®’
From this context, Syrian action is easily justifiable, since the state of
Lebanon had been brought to a standstill and there was a risk to the gen-
eral population from the onset of a civil war in a society that was intrinsi-
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cally mixed in ethno-religious terms. Secondly, the collapse of the political
system of the Lebanese state and the subsequent collapse of the Leba-
nese army meant that the primary duty bearers were no longer in a posi-
tion to act to prevent wide-scale conflict. Finally, as a consequence of that
collapse, the question of prevention and rebuilding could no longer be
directed to Lebanese institutions. It could thus be argued that (a) Syria
had a duty to intervene to protect wider civil society from mass killing,
especially given that it might have taken on the dimension of ethnocide
since the groups were being mobilized on the grounds of religion and
ethnicity; (b) this responsibility was accentuated in the face of the col-
lapse of the state institutions and political system, which left a vacuum in
which violence could flourish; and (c) the need to prevent and rebuild
was a justification against the continued occupation by Syria of parts of
Lebanon.

What of the responsibility of the wider community? The Middle East
brings together such a tangle of issues that intervention in a state could
easily escalate into a larger conflict, depending on the identity of the in-
tervener. Thus, perhaps unlike in other parts of the globe, overt interven-
tion by either of the superpowers of the time would inevitably have led
to the mobilization of the other together with opposing factions. In addi-
tion, the use of the veto made Security Council intervention inconceiv-
able. All of these factors appear to provide arguments in favour of Syrian
action in Lebanon.

A related question that would need to be addressed was whether, hav-
ing determined that Syrian intervention was prima facie justifiable, the
military option was the only one available to it. For this it would be nec-
essary to examine the different tools that are identified as being useful in
such a scenario. The Commission’s report suggests that such a toolkit
comprises political, diplomatic, economic, legal and, finally, military op-
tions.%® Yet, in the context of the events that transpired in 1975, it is hard
to see how any measures short of military intervention could gain trac-
tion. It is of course arguable that, prior to the escalation of the conflict,
such measures might have been engaged, but the inevitability of that
statement is that it could have signalled an early intrusion into the sover-
eign realm of Lebanon. Once an appeal for help was made, it was already
too late to unpick the options short of military force that could restore
the balance. It is clear that intervention in a society where entrenched
ethnic tensions combine with the easy availability of weapons is always
likely to need the use of military force.

The decision to intervene applies in extreme cases only,” thus raising
the question of whether this crisis could have been considered “extreme”.
Subsequent events around the Lebanese civil war have shown that the
situation was urgent and ought to have been considered extreme enough
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for intervention.”® Yet, at the time, it was difficult to gauge how extreme
it was likely to be, especially in light of the regular sectarian skirmishes
that have existed in the state. Thus the counter-argument that it was
Syrian intervention that made the conflict more intractable also ought to
merit due consideration. In any case, once the military option was the
only course of action decided upon, it is important to see how the inter-
vention measures up against the six criteria selected as applicable. These
six criteria are: right authority, just cause, right intention, last resort, pro-
portional means and reasonable prospects.’!

The issue of the “right authority” has been justified above, on the basis
of the impossibility of action by the primary duty bearer, i.e. Lebanon,
the divided Cold War nature of the secondary bearer of responsibility,
the Security Council, and the undesirability of action by either of the su-
perpowers owing to the potential risk of escalation. This suggests that the
only option was either Syria, which as a kin-state and the nearest neigh-
bour was best placed to exercise its responsibility, or another Arab state
in the neighbourhood. Intervention by Israel, also a neighbour, would
clearly have led to another region-wide war, and therefore that option
could easily be eliminated from the equation.

The Commission suggested that military intervention for human pur-
poses was justifiable in the context of two identifiable broad sets of cir-
cumstances:

(a) large-scale loss of life, actual or anticipated, with genocidal intent or
not, which is the product either of deliberate state action or of state
neglect or inability to act, or of a failed state situation; or

(b) large-scale “ethnic cleansing”, actual or anticipated, whether carried
out by killing, forced expulsion, acts of terror or rape.”

From the perspective of the events at the time, it is clear that both these

possibilities were real, and subsequent events showed that there was an

element of each of these in the context of the unfolding Lebanese civil
war, thus crossing the “just cause” threshold subsequently identified by
the Commission.

The issue of intention has been discussed above. Syrian intervention
could be explained in terms of its national interest: (a) the need to con-
tain the conflict; (b) the desire to exercise control over a territory over
which it once entertained irredentist claims; (c) the wish to bolster claims
for Arab leadership. It is, however, equally credible to suggest that Syria
was keen to avoid replicating the tensions in Lebanon among its own
mirrored populations. After all, there is a history of such events in the
Mountain Region being replicated in Syria among the different kin-
communities. To the extent that Syria was keen to prevent further blood-
shed and loss of life and to restore peace and security, its intentions



R2P AND KINSHIP IN THE CONTEXT OF SYRIA AND LEBANON 137

would have to be considered against the test established within the R2P
doctrine.

The criterion of last resort can also be dealt with relatively easily, since
the widespread nature of the conflict and the high incidence of civilian
victims caught in the crossfire of the militias would easily justify armed
intervention. The collapse of the Lebanese army meant that there was
anarchy, where war was the natural state and the only way to curb it in
the short run would be the use of superior armed force. In addition, it
could be argued that such action had reasonable prospects of succeeding
in stopping the killing in the short run. The attempts by the Syrians to
restore governmental institutions would also suggest that they had identi-
fied a stake in rebuilding security within Lebanon.

It is in the context of the requirement of proportionality that questions
remain to be answered. Although there is no doubt that the Syrian inter-
vention at the time was in line with the doctrine of proportionality in
terms of the use of force, the continued occupation of the state raises
other questions about whether the requirement of proportionality was in
effect met. In the aftermath of the intervention, Syrian forces remained
in Lebanon until very recently and were accepted as a presence, despite
the antipathy of the international community. This naturally resulted in
the continuing violation of Lebanese sovereignty, long after peace had
been restored.

Conclusion

It is clear that the Syrian-Lebanese relationship presents an interesting
insight into how R2P can be actualized. What we see in this particular
context are two independent states that have emerged out of a significant
shared history and where a number of historically antagonistic groups
live in close proximity within each of the two neighbouring states. The
two states have kin-communities tied to each other through a shared his-
tory and religious and cultural bonds. In addition, the two states them-
selves are located in a wider region that is particularly well endowed with
natural resources (namely oil), with the result that the territorial stakes
are raised. The proximity of Israel and the unresolved question of the
Palestinians constitute a crucial backdrop that adds to the complexity of
this particular case study.

It is clear that when Syria intervened in Lebanon in 1975 there were
few other options for resolving the crisis. Even Syrian intervention did
not succeed in preventing significant loss of life during the subsequent
civil war. Although it remains impossible to conjecture whether non-
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intervention on the part of Syria would have saved lives, it does seem
that the intervention was, at the time, the only feasible option. It is clear
that subsequent Syrian behaviour towards Lebanon has violated its state
sovereignty, and allegations of Syrian interference in the internal affairs
of the Lebanese state are never far from the surface. The killing of former
Lebanese Prime Minister Hariri, allegedly with Syrian connivance, in the
aftermath of the Syrian withdrawal from the region suggests that Da-
mascus retains significant political muscle within the state. The question
we are faced with in these circumstances, as in the general situation, is:
how can the international community implement the doctrine of R2P in
the context of minorities?

In answering this, one caveat needs to be identified: the use of the term
“minority” in the Lebanese context is largely meaningless, owing to the
history explained above. In a society riven by sectarianism and division,
the standard dynamic of “minority versus majority” seems an inappropri-
ate framework of analysis. Nonetheless, it is clear that some ethnic groups
remain more vulnerable than others and that a significant number of eth-
nic groups would immediately become vulnerable should an armed con-
flict erupt. Arguably, the best way to protect these communities would be
through preventive measures. There has been an attempt to eliminate the
confessional system that grew out of the feudal society, and significant
concerns have been expressed over the legal definition given to ethnic
groups and the manner in which they gain protection in domestic law.”
In addition, questions around “minorities” remain problematic, with a
lack of recognition for ethnic origins alongside “religious” and “commu-
nity” recognition for groups such as Syrians, Greeks, Armenians, Copts,
Kurds, Jews, Maronites, Sunni and Shiite.”* The decision to eliminate the
confessional system in accordance with the Taif Agreement of 1989 and
through Article 95 of the Lebanese Constitution remains to be imple-
mented fully.”” It is clear, however, that any implementation would need
to be accompanied by significant reforms in the legal, educational and
political systems and is thus a significantly complicated task. In addition,
the significant presence of Palestinians in Lebanon and the close geo-
graphical and ideological proximity to the Israel-Palestine conflict are
likely to be further factors that negatively affect the security felt by “mi-
norities” and “majorities” in Lebanon.

The international community needs to be particularly vigilant when
ethnic tensions begin to simmer in places such as Lebanon, which has a
history of such tensions spiralling out of control. One way to do this is to
monitor relations between the communities through reports before
bodies such as CERD. CERD’s early warning procedures have drawn at-
tention to conflicts, but this information appears not to merit further ac-
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tion until the conflict is upon us — when it is too late to do anything other
than use force. Indeed, CERD’s early warning mechanism, together with
the preventive diplomacy that is often engaged in by the OSCE, could
prove a far better tool in containing future crises in Lebanon. In places
such as Lebanon, where ethnic communities live in close proximity and
maintain historical tensions, the slightest spark could trigger war.

The proposal tabled by the “Group of Small Five” (S5) in the context
of UN reform’® may also be worth considering. In this proposal, Switzer-
land, Singapore, Liechtenstein, Jordan and Costa Rica suggested that at-
tention ought to be a focused on Security Council methods rather than
on membership.”’ In this light, the suggestion was to ban the use of the
veto by the five permanent members of the Security Council in cases in-
volving genocide, crimes against humanity or serious violations of inter-
national humanitarian law.”® Despite its failure, this proposal did merit
mention in a Note by the President of the Security Council in July 2006,
which outlined commitments by the Council in these contexts, though it
stopped short of banning the veto.”

The range of scholars writing and debating the value of the R2P frame-
work is impressive: this short chapter has not sought to comment on or
review much of this work because of lack of space.’* Hamilton suggests
that there are three crucial issues that need to be resolved in order to
bolster the future of the doctrine: (a) the lack of political will; (b) the
lack of authorization and (c) the question of operational capacity.®! In
the context of minorities in general, these issues provoke disappointing
responses. First, there appears to be a lack of focus on the plight of indi-
genous peoples and minorities, until such time as conflict breaks out. Sec-
ondly, it is usually difficult to focus international attention on situations
that states argue fall within their domestic jurisdiction. Finally, unlike the
Promise of St Louis of France in 1250, there is no belief in the opera-
tional capacity of an organization such as the United Nations to make
good on the responsibility to protect. Thus, in cases such as Syria—
Lebanon, it could be suggested that “political will” is always likely to de-
pend on narrow motives of “national interest”, and, in the absence of
other protectors, living with the lesser evil of protection driven by con-
cerns of national interest may be preferable to not having any protection
at all.
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Problems and prospects for R2P:
The unilateral action of Viet Nam in
1978

Ho-Ming So Denduangrudee

Throughout the Cold War, conflicts became increasingly contained within
the borders of sovereign states. The concept of “humanitarian interven-
tion” arose in response to the question of when, if ever, it is appropriate
to override the notion of national sovereignty. The World Summit Out-
come document of 2005 articulated the responsibility inherent in sover-
eignty, that of a state’s responsibility to protect (R2P) all peoples living
within its borders.! R2P arose from the clear need to strengthen inter-
national norms and standards around humanitarian intervention, the con-
tinued failure of which has seen large-scale crimes against humanity
continue to be perpetrated by states against those living within their bor-
ders. The genocides in Rwanda in 1994, Kosovo in 1999 and Darfur from
2003 and the continued ruthless rule of the Burmese military junta are
but a few stark reminders.

Despite a universal commitment to human rights by all member states
of the United Nations party to international human rights instruments,
the international community’s acknowledgement and addressing of state-
perpetrated violence has always faced challenges given the complexities
of global politics and the historical primacy of respecting state sover-
eignty. Humanitarian intervention has often been perceived as inherently
in conflict with state sovereignty. To grapple with reconciling these two
concepts, the International Commission on Intervention and State Sover-
eignty (ICISS, or the Commission) was established as an independent
international body with a one-year mandate to build global political con-
sensus and support action within the United Nations (UN) system for a

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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better response to humanitarian crises. ICISS completed its work during
the 2000/2001 Millennium Assembly year and reported back to the UN
Secretary-General and the international community in December of
2001.> The resultant report, The Responsibility to Protect, outlines the
basic principles of R2P in two points. First, “[s]tate sovereignty implies
responsibility, and the primary responsibility for the protection of its
people lies with the state itself”. Second, “[w]here a population is suffer-
ing serious harm, as a result of internal war, insurgency, repression or
state failure, and the state in question is unwilling or unable to halt or
avert it, the principle of non-intervention yields to the international re-
sponsibility to protect”.?

In many ways, R2P can be seen as an attempt to reconcile the responsi-
bility of the international community alongside that of the individual
sovereign state, both of which have had, in principle, a longstanding com-
mitment to the protection of human beings as articulated by the Charter
of the United Nations and by existing international human rights instru-
ments. Humanitarian intervention, then, when adopted within the stipula-
tions outlined by the ICISS Report can be viewed as a mechanism to
support a complementary commitment of both the international com-
munity and the state to protect — for the former all peoples and, for the
latter, all peoples residing within its borders.

This reaffirmation of state responsibility is, in part, a response to the
unfortunate reality that states are often the primary perpetrator in gross
violations of human rights. The R2P doctrine posits that, when states fail
to fulfil their responsibility to protect, it is yielded to the international
community. In cases involving ethnic minorities, the impact of a state fail-
ing to practise its responsibility to protect tends to affect kin-states more
adversely than other members of the international community.* Although
kin-states often have special interests in the protection of minority eth-
nicities in other countries, this chapter supports the principle that, in the
proper practice of R2P both by the international community and by
states as members of that community, kin-states should have no special
responsibility to protect such groups, beyond their responsibility as a
nation-state member of the international community.

However, discussions on regulating kin-state interest must confront
real-world examples that challenge the R2P assumption. For one, the
ICISS Report has noted the potential utility of regional organizations
such as the Association of Southeast Asian Nations (ASEAN) in the case
of Viet Nam in potentially supporting right-intentioned humanitarian in-
tervention. But the events of 1978 demonstrate an unfortunate reality
where regional organizations are subject to the influence of similarly
divisive political interests of big powers at the international level.
The unilateral Vietnamese intervention in Cambodia in 1978 exposes the
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limitations of multilateral action, a reality that ICISS was, of course,
aware of. As the Commission report states:

Millions of human beings remain at the mercy of civil wars, insurgencies, state
repression and state collapse. This is a stark and undeniable reality, and it is at
the heart of all the issues with which this Commission has been wrestling. What
is at stake here is not making the world safe for big powers, or trampling over
the sovereign rights of small ones, but delivering practical protection for ordi-
nary people, at risk of their lives, because their states are unwilling or unable to
protect them.’

In this spirit, the case of Viet Nam brings to the fore the practical ques-
tion of what, if any, action can be taken when both the international com-
munity and the perpetrating state are unwilling or unable to protect
those living within its borders. At what point — if any — can a kin-state le-
gitimately act unilaterally? If we accept that there is no legitimate unilat-
eral invasion of one sovereign state by another, whatever the context,
does R2P successfully support the elimination of this possibility?

The case of Viet Nam and Cambodia in 1978 saw the actions of a kin-
state mitigating human suffering within a neighbouring state. Although
multilateral inaction should not justify unilateral intervention, the expec-
tation that there need be no safeguards against failures of multilateral
action is equally faulty given the reality of past and present global polit-
ical structures. Does R2P provide sufficient recourse in cases where both
the state and the international community fail to intervene on behalf of
those who are not protected or who are even attacked by the state re-
sponsible for their safety?

In a world where states fulfil their responsibilities, there would be no
need to pronounce on the actions to be taken in the case of states being
unwilling or unable to protect those within their borders. We accept that
state failure to protect occurs, and even that a state often is the chief
party responsible for inflicting violence on the very population it is meant
to protect. R2P has been articulated to mitigate the most egregious im-
pacts of states’ failure to protect, but given the fallibility of multilateral
action, especially for time-responsive action that can successfully navi-
gate the political processes of the United Nations, there is reason to
doubt that the norms of international law are a sufficient failsafe to pro-
tect the most vulnerable when they are neglected or under attack by their
own government. The reality is that there have been and continue to be
instances where multilateral inaction has failed to actualize R2P, and
these failures have resulted in millions of deaths.® Many of those failures
have occurred in the years since the R2P doctrine was defined, and its
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authors and proponents in the West have themselves failed to uphold its
principles.

In the ideal actualization of R2P, kin-states should not play a special
role regarding R2P and minority protection in other states. Kin-states
should have an equal obligation to support R2P both domestically and
internationally. This chapter supports timely and appropriate multilateral
responses to ensure the protection of peoples in cases of state failure to
protect those living within its borders. It also aims to examine the reali-
ties of multilateral action, and the consequences and possibilities in the
absence of such action. Until adherence to international rule of law is
strong enough to ensure consistent implementation of R2P, there is a
need to acknowledge that, though unilateral action in the name of “hu-
manitarian intervention” may conjure up episodes such as the Nazi an-
nexation of the Sudetenland, failure by all to act resulted in the massacre
of Tutsis and moderate Hutus by Hutu extremists in Rwanda. It is hoped
that acknowledgement of failures in the past in both extremes will
strengthen the ability to build global consensus and good faith for mean-
ingful actualization of R2P.

The examination of the case of the Vietnamese invasion of Cambodia
in 1978 through the lens of R2P will provide a basis for examining
whether international standards have evolved to support effective multi-
lateral action against regimes such as the Khmer Rouge’s in Cambodia. If
not, where do particular weaknesses remain so we might address and
prevent acts of brutality by the state against the very people it is respon-
sible for? The subject of humanitarian intervention remains as complex
and controversial today as it has since the Westphalian notion of sover-
eignty emerged as the foundation of polities. Though events in Southeast
Asia in 1978 were not couched in R2P terms, the case provides a basis for
examining one example of unilateral action where circumstances high-
light gaps in the commitment by the international community to actualize
R2P.

The responsibility to protect: Premise, principles and
applicability

R2P is based upon the understanding that sovereignty entails the respon-
sibility of states to protect all peoples residing within their borders. Fail-
ure to do so — from inability, unwillingness, or a combination — yields R2P
to international actors, specifically the United Nations, led by the Secu-
rity Council (UNSC), which, under obligations outlined in the UN Char-
ter, Article 24, is responsible for the maintenance of international peace
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and security.” The foundation for this comes from the legal obligations
inherent in sovereignty, specific obligations within human rights and
human protection declarations, covenants, treaties and national and inter-
national human rights law, and the developing practice of states, regional
organizations and the UNSC.® For the international community, R2P is a
three-pronged principle: the responsibility to prevent, to react, and to re-
build. The focus of R2P is ideally the first prong — the responsibility to
prevent both internal conflicts and crises that put populations at risk. If
prevention fails, the international community has a responsibility to react
and respond to situations of compelling human need with applicable
measures. Military intervention is reserved for the most extreme cases, a
last resort if other coercive measures such as economic sanctions yield no
results. Finally, in the aftermath of intervention designed to halt or avert
“genocide, war crimes, ethnic cleansing and crimes against humanity”,’
the international community has a responsibility to rebuild, to support
post-conflict reconstruction and to assist in recovery and reconciliation.

Where the responsibility to react and respond necessitates military in-
tervention, this must fulfil several criteria. There must be “serious and
irreparable harm occurring to human beings” in the form of large-scale
loss of life or ethnic cleansing.!” Intervention must be based on right in-
tentions, and the primary motive must be to stop human suffering. The
intervention should be a last resort, when every non-military option has
been exhausted. Military invention should be proportional and involve a
minimum amount of force to secure a defined human protection objec-
tive in order to support post-conflict recovery. Last, there should be a
reasonable prospect of recovery, a reasonably attainable goal of halting
or averting human suffering, and it must be clear that the consequences
of intervention will not be worse than inaction. These precautionary prin-
ciples upheld by R2P are noted by ICISS as better assured by multilat-
eral operations, especially where clearly supported by regional opinion
and the victims concerned, although how this support is to be measured
is not clear.

The authority for military intervention in the case of state failure in
R2P rests with the United Nations Security Council. As the ICISS Report
states, the task is not to find alternatives to the UNSC, but to make it
work better. This is in response to the criticisms levelled by state and
multilateral bodies over past UNSC failures and ongoing violations of
R2P since the World Summit Outcome document of 2005. Member states
are responsible for strengthening UN institutions or reaching consensus
on improving or altering them. In the context of R2P and its suggested
structure, this means supporting the UNSC by upholding its primacy as
the right authority to grant assent for military interventions carried out
in the name of humanitarian objectives. The UNSC, for its part, has a re-
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sponsibility to be prompt when facing large-scale losses of human life or
ethnic cleansing. Its five permanent members should not apply their veto
to obstruct intervention for human protection where their vital state in-
terests are not involved and for which there is otherwise majority sup-
port. In the case of Viet Nam, the Cold War context rendered the UNSC
unable to support intervention in Cambodia, begging the question of how
to measure “vital state interests” and what to do when this conflicts with
the effective halting of humanitarian crises. When the UNSC rejects pro-
posals for intervention or fails to deal with them in a timely way, the
Commission suggests that the best alternatives are to take the matter up
for consideration in the General Assembly in an emergency special ses-
sion under the “Uniting for Peace” procedure, or to take action through a
regional or sub-regional organization, in accordance with Chapter VIII of
the UN Charter, subsequent to authorization from the UNSC.

The principles articulated by R2P are a laudable attempt to reconcile
the rights and responsibilities of member states, as part of the inter-
national community, in actualizing universal principles supporting the in-
alienability of each individual human being’s rights. In order to prevent a
repetition of past tragedies, however, R2P implementation has a long and
difficult road ahead to build political consensus for mechanisms that will
truly hold all states equally accountable for its enforcement. Big powers
will have the difficult task of generating public support and political con-
sensus for the responsible exercise of and contribution to global security,
not least in actualizing adherence to international instruments. Smaller
states must work on good faith that the big powers will hold themselves
equally accountable for adherence to humanitarian intervention stipula-
tions, and will demonstrate a commitment to actualizing the protection
of all of those residing within their borders. These challenges have pre-
vented meaningful international cooperation and inclusive multilateral
processes, and there is reason to doubt R2P’s ability to overcome these
challenges. The examination of the case of Viet Nam in 1978 will support
the actualization of R2P in the hopes that the confrontation of past diffi-
culties will serve as a lesson for bringing a better reality to bear. At the
very least, it is yet another reminder of the consequences of continued
roadblocks to a more responsible and equitable international community.

Cambodia, the Khmer Rouge and Viet Nam as a kin-state

Southeast Asian nation-state formation following colonialism is complex,
but scholars note that the articulation of Khmer or Cambodian identity
has, particularly in recent times, been based on a constructivist rather
than an essentialist perspective in that Khmer identity, though linked to
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language and culture, was not inherent or inherited through birth. In-
deed, throughout the Sangkum period (1953-1970), one could become
“Khmer” (coul kmae) by adopting Khmer language and customs.!! This
remained true, to some degree, during the Khmer Rouge’s regime, when
the persecution of non-Khmer minorities sometimes ceased when indi-
viduals or groups agreed to adopt a Khmer identity.'?

One exception was the Vietnamese minority. The rapid end to French
colonialism, the disintegration of French Indochina and Cambodia’s re-
gained independence strengthened nationalist sentiments. During the
Sangkum period, ethnic Khmer residing on the Vietnamese side of the
Mekong Delta were designated Khmer Krom, or lowland Khmer, and
rallied to the nationalist cause espoused by the Cambodian government
under Prince Norodom Sihanouk.!® The geographical, historical and cul-
tural ties contributed to a view of Viet Nam as the primary threat to
Cambodian sovereignty. The brunt of these rising anti-Vietnamese senti-
ments became increasingly borne by the minority Vietnamese residing
within the newly defined borders of post-colonial Cambodia. Anthropol-
ogists, sociologists, historians and political scientists alike have com-
mented on the tensions provoked by Khmer fears of Vietnamese invasion
based on a complex history of influence and subjugation.!* This, in addi-
tion to a significant number of ethnic Khmer groups residing in Viet
Nam, led to the basis of the complex kin-state relations between Viet
Nam and Cambodia.

Viet Nam did not remain passive. The communist government in North
Viet Nam, under the leadership of Ho Chi Minh, had actively supported
the communist movement in Cambodia, contributing to its initial growth
and to the rise of the Khmer Rouge. The tensions between Vietnamese
and Cambodian left-wing groups demonstrate the complex relations be-
tween the countries. Though the initial Khmer Issarak (Independence)
Association — an independence movement against French colonization —
was backed by the Vietnamese victors of the battle of Dien Bien Phu,
two of its earliest members, Thiounn Thioeunn and Thiounn Chum, had
refused to meet the Vietnamese-led Indochinese Communist Party (ICP),
led by Ho Chi Minh, on nationalist grounds. This was despite the fact that
both had studied in Hanoi from 1942 to 1945, and that the Khmer Issarak
Association was supported by its communist backbone, the Khmer
People’s Revolutionary Party (KPRP), established in 1951 under the
mentorship and supervision of the Vietnamese. Between 1951 and 1954,
the KPRP recruited over 1,000 members — largely from the peasantry
and the monkhood — and had an army of 5,000 fighters and numerous vil-
lage militias.’® From the start of post-colonial Cambodia’s struggle to de-
fine Khmer nationalism, the influence of Viet Nam could already be felt.
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The initial development of Khmer communism occurred within two
contexts: first, the end of the colonial era and a national awakening under
the direction of Prince Sihanouk and, simultaneously, the setting of the
Cold War. In domestic Khmer politics, the influence of the Vietnamese
victors against French colonialism and the rise of Khmer nationalism
went hand in hand with the emergence of a viable communist front, fan-
ning the fire amongst younger communists determined to battle Siha-
nouk’s commitment to Cambodian neutrality and “feudalist autocracy”.!®
Sihanouk, for his part, walked a precarious line on the geographical and
ideological nexus of the Cold War, with the Vietnamese receiving support
from the communist Sino-Soviet bloc, and the French supported by the
United States.

During the first Indochina War (1946-1954), Cambodian communists
were not antagonistic towards Hanoi. Many went willingly to North Viet
Nam, and many stayed to “carry out the political struggle” under Tou
Samouth. The lack of anti-Vietnamese sentiment may have been caused
by the mere possibility of the communists seizing power, particularly in
1954-1955, with the imminent collapse of pro-Western regimes in Indo-
china. That collapse was delayed by US intervention in Laos and Viet
Nam, and in Cambodia by Sihanouk’s deft political manoeuvring, the
popular appeal and sacredness of the monarchy, and the effectiveness of
his security apparatus. By 1956, the Cambodian communist movement
was underground, cut off from its patrons in Hanoi and seemingly on its
last legs. At this moment, an infusion of freshly graduated Cambodian
communist students returned from France. Many took positions in the
civil service or teaching professions, and most joined the underground
communist movement. Reflecting their youth, education and patriotism,
these recruits were anxious to propel the communist revolution forward
while disavowing external guidance, ensuring that the movement would
be home-grown. Influenced by the theories of French communism instead
of the revolutionary practice of the Vietnamese, the returnees perceived
the older generation of Khmer communists to be subservient to Hanoi.
But, with the movement under pressure, support from Viet Nam was ac-
cepted given that a political struggle without arms offered limited chances
for success in Sihanouk’s police state.!”

A secret meeting of the KPRP’s 21 leaders in 1960 was convened to
discuss whether the party would cooperate with or resist the existing re-
gime. The party was renamed the Workers’ Party of Kampuchea (WPK),
shifting the Cambodian communist movement onto an equal footing with
the Vietnam Workers’ Party. Until then it had been a subordinate chapter
within the ICP, under the acknowledged leadership of General Secretary
Ha Noi Tou, who advocated cooperation with his ally, Deputy General
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Secretary Nuon Chea (also known as Long Reth). Also significant was a
young man named Saloth Sar, who occupied the third-highest position in
the party’s hierarchy. He would later become known as Pol Pot.!*

Two years later, Tou died in mysterious circumstances. In February
1963, at the WPK’s second congress, Pol Pot was chosen as his successor
and Tou’s allies were replaced. From then on, the WPK was controlled by
a younger generation, without influence from the “pro-Vietnamese” vet-
erans. That same year, Pol Pot and most of the central committee left
Phnom Penh to establish an insurgent base in northeast Cambodia, win-
ning support from ethnic minorities traditionally subjected to harsh treat-
ment by Sihanouk’s government, in part for their failure to adapt to the
Prince’s vision of a Khmer identity. In courting ethnic minorities as the
basis of a burgeoning military force, Pol Pot’s strategy mirrored that of
the Vietnamese communists.!” Simultaneously he courted established re-
gional communist powers, including the People’s Republic of China and
North Viet Nam. Pol Pot and his closest advisers spent nearly two years in
a Vietnamese communist military base that moved back and forth across
the Vietnamese—Cambodia border, benefiting from Vietnamese patron-
age and protection.?’ In 1965, he made visits to China and North Viet Nam
and, though well received, Beijing kept its support of Pol Pot a secret
from Sihanouk. After a four-month trek up the Ho Chi Minh Trail to
Hanoi, Pol Pot was told that his party agenda was “irrelevant, amateurish,
and chauvinistic”. In Vietnamese records, he “said nothing” in response.’!
After several months in Hanoi, he proceeded to Beijing, then in the grip
of the nascent Cultural Revolution, and was warmly received by party
leaders appreciative of his “more authentic”, independent notions of rev-
olution, as contrasted with the pragmatism and patience espoused by
Hanoi.?? These varied receptions, and his exposure to the ideological fire
of the Maoist Red Guards, further shaped the form of Cambodian com-
munism and defined its relations with its regional patrons.

In 1966, the WPK changed its name again to the Kampuchean Com-
munist Party (KCP, or the Khmer Rouge), elevating the party from
equality with Viet Nam to on a par with China.”® Despite subtle defiance,
Pol Pot was careful to preserve relations with Viet Nam, knowing that
when the opportunity arrived it would likely be Hanoi that could provide
resources to support a communist rise to power in Cambodia. Indeed, in
1970, when the nationalist General Lon Nol ousted Sihanouk in a coup,
the Vietnamese provided arms, training and military support to defeat
the new leader’s army. Vietnamese assistance to the Cambodian commu-
nists cost the nation dearly. The South Vietnamese communist movement,
the Viet Minh, was supplied by the Ho Chi Minh Trail, which ran through
Cambodia, linking the insurgents in the south to their patron government
in the north. With the rise to power of the ineffectual Lon Nol, the alli-
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ance between the Cambodian communists and Hanoi gave Sihanouk an
opportunity to avenge his overthrow. In March 1970, after China’s Pre-
mier Zhou Enlai suggested Sihanouk join forces with the Khmer Rouge,
the Prince publicly allied with the KCP and declared the formation of the
National United Front of Kampuchea (Front uni national du Kampuchéa,
or FUNK), in which royalists would join with the communists to oust
Lon Nol. Hanoi severed ties with the government in Phnom Penh, and
savage battles were fought along the eastern frontiers of Cambodia.
Cambodian troops fought in joint operations with South Vietnam’s Army
of the Republic of Vietnam (ARVN) against Cambodian and Vietnamese
communist guerrillas.”*

China championed the FUNK, whereas the United States lent support
to the new and anti-communist Lon Nol. Although there is disagreement
on how much support Lon Nol received from the Americans in coming
to power, it is certain he immediately developed an alliance with the
United States and South Viet Nam, embarking on a bloody five-year anti-
communist war. The new regime was naive about the threat posed by
the up to 40,000 battle-hardened Vietnamese communists and their
4,000-strong Khmer Rouge allies.”> On 1 May 1970, the United States
launched Operation Shoemaker, a short-lived invasion of Cambodia from
South Viet Nam, intended to disrupt the Ho Chi Minh Trail. The primary
aim of the invasion was, as President Richard Nixon said at that time, “to
protect our men who are in Vietnam and to guarantee the success of our
withdrawal and Vietnamization programs”.?® US diplomatic staff in
Phnom Penh acknowledged that the operation would force Vietnamese
communists deeper into Cambodia, and that Cambodian national forces
were too weak to resist.” Still, Lon Nol took the invasion as a personal
favour from Nixon and wrote him a letter of gratitude. The US Air Force
stepped up aerial bombardment throughout the early years of Lon Nol’s
government, dropping a total of 540,000 tonnes of bombs on Cambodia,
260,000 tonnes in 1973 alone.”® The civilian casualties and economic
havoc wreaked by the US carpet-bombing strategy to support efforts to
flush out the Vietnamese communists from Cambodia had disputed ef-
fects, with some citing total devastation and others noting that the bomb-
ings were concentrated in lightly populated far-eastern Cambodia. What
is undisputed is that refugees from these areas flooded Phnom Penh.”
Unsurprisingly, the strategy also had the effect of drawing recruits for the
FUNK.

Given the complexity of kin-state relations between Viet Nam and
Cambodia, ethnic Vietnamese in Cambodia and the Khmer Krom in
Viet Nam suffered disproportionately relative to other minorities. In
Cambodia, the persecution of the Vietnamese became pronounced fol-
lowing the fall of Sihanouk. Where the Prince had used Khmer identity
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as a rhetorical rallying point, Lon Nol extended it to government policy.
Shortly following his ascension to power he ordered “Vietnamese com-
munists”, or North Vietnamese and National Liberation Front troops, to
leave the country within 48 hours. The command spurred a pogrom
against all Vietnamese — numbering about 450,000 at the time — on Cam-
bodian territory. Thousands of civilians were massacred and almost half
of the ethnic Vietnamese population was expelled to South Viet Nam.
Five months after Lon Nol’s coup, an additional 100,000 Vietnamese had
left the country, reducing the minority to about 140,000.%

In the early 1970s, the United States, seeking to extricate itself from its
failing offensive in Viet Nam, withdrew support from the corrupt and in-
effectual regime in Phnom Penh, clearing the way for the communists to
come to the fore. As part of the peace agreement with the United States,
the Vietnamese withdrew their troops from Cambodia. Pol Pot and his
colleagues viewed the withdrawal as a betrayal and refused to join the
ceasefire. By this time, the Khmer Rouge’s leadership made it clear that
they shared Lon Nol’s racist antipathy towards Viet Nam. But, rather
than directly attacking their former benefactors, the Khmer Rouge se-
cretly purged over 1,000 “Hanoi Khmer” who had come from Viet Nam
in 1970 to help the cause, and sidelined those Cambodian communists
who had links, real or fabricated, with Viet Nam.’! In recounting the
Khmer Rouge rise to power, Kaing Guek Eav, better known as Duch, di-
rector of the infamous Tuol Sleng prison, later noted in his testimony at
the UN-assisted tribunal on war crimes committed by the Khmer Rouge
that “I think the Khmer Rouge would already have been demolished ...
But Mr Kissinger (then US secretary of state) and Richard Nixon were
quick [to back coup leader Lon Nol], and then the Khmer Rouge noted
the golden opportunity [to take over when support for Lon Nol was
abruptly withdrawn].”¥

The Vietnamese influence on Cambodian communism, and the combi-
nation of Cambodia’s post-colonial nationalism with historical fears of
Vietnamese dominance, led to an uneasy partnership between the Cam-
bodian communist movement supported by Viet Nam and the belea-
guered nationalism of a post-coup Sihanouk. When the peace agreement
between the United States and Viet Nam was finalized in 1975, the Cam-
bodian communists found themselves in a similar position to Sihanouk
and Lol Nol: foreign allies had supported their agenda for their own
gain, and could not be counted upon. Historical mistrust of Vietnamese
influence and of Vietnamese minorities in Cambodia made the commu-
nity an easy target of a flailing nationalist agenda by all factions. The
Khmer Rouge, unsurprisingly, would prove no better in serving or pro-
tecting the remaining Vietnamese minority or the Cambodian population
as a whole.
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The Cold War further complicated tensions between Viet Nam and
Cambodia. Under Sihanouk, Cambodia led a precarious existence as a
non-aligned country, ending up as “the ant under the feet of elephants”,
as he often noted. Viet Nam, following reunification and the withdrawal
of US troops, quickly became entrenched in the communist bloc, and,
with the Sino-Soviet split, firmly in the Soviet camp. Lon Nol’s coup and
his corrupt and unpopular authoritarian rule, coupled with the misman-
agement, disorganization and lack of capacity of the armed forces under
his command, opened the political and military doors for the rise of com-
munism and the ultimate victory of Pol Pot. Initially, Pol Pot had sought
Vietnamese support in the continued development of Khmer communism,
but the seeking of assistance, though initially masked, was not without
tension and a nationalist belief that Cambodian communism and nation-
alism should not be subjugated to Vietnamese directives or influence.
Thus, although initially the Cold War context extended the notion of
“kin” between the two states as one based not only on shared ethnic mi-
nority groups but also on membership in the international communist
movement, the splits within that movement and the historical tensions
between the two states ultimately meant that more grounds for kinship
resulted in greater enmity and conflict.

Cambodia’s Vietnamese minority

Following the withdrawal of Vietnamese and US forces, the battle be-
tween the Khmer Rouge and Lon Nol was short and decisive. The Khmer
Rouge seized power in April 1975 and established a renamed country,
Democratic Kampuchea (DK). Many have detailed the atrocities that
followed between 1975 and 1979.% Although the exact number is con-
tested, deaths from executions, disease, starvation and overwork num-
bered around 1.8 million.*

The brutality of the Khmer Rouge regime is almost beyond compre-
hension. In less than four years, a quarter of Cambodia’s population was
killed. A now declassified memo to then President Gerald Ford described
conditions inside Cambodia one year after the Khmer Rouge takeover.
Dated 10 May 1976, the memo details that:

Since January 1 the Communists have executed former teachers, students, and
even low ranking enlisted men of the Lon Nol military forces. Moreover, any-
one who shows any sign of being educated also risks arrest or execution.. ..
Almost all executions occur in the same manner: several Communist cadre
beat the person to death with hoe handles or other blunt instruments. ... The
regime is extremely anti-intellectual. ... Education has virtually ceased to exist
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... Organized religion is being eradicated. ... Virtually everyone has been made
a member of a “production cooperative” and forced into agricultural work. . ..
Work hours are from dawn to dusk and sometimes even longer. ... Standards
of health have declined drastically and disease [malaria, dysentery and cholera]
is rampant. ... [T]he family unit is being destroyed with children permanently
separated from their parents and husbands and wives placed in separate work
groups. ... In its determination to achieve results, [the leadership] appears will-
ing to use any means possible. Other reports reaching us confirm the level of
brutality which this Embassy Bangkok airgram portrays.®

With the exception of China, Cambodia cut off ties with foreign states.
The United States had extracted itself from direct involvement in Indo-
china and focused on distributing military aid to allies in Indonesia, Ma-
laysia and Singapore, and boosting relations with Thailand, the Philippines
and the Republic of Korea. In effect, Cambodia was no longer within the
scope of relevance or interest to the big powers.

The international community has debated whether or not events in
Cambodia between 1975 and 1979 constitute genocide. Many scholars
agree that, technically, the atrocities do not meet the definition.*® Some
80-85 per cent of the victims were ethnic Khmer, who comprised almost
90 per cent of the country’s population.’’” Other historians have posited
that the Khmer Rouge pursued ethnic cleansing against, in particular, the
ethnic Vietnamese and, to a lesser extent, the Cham (a Muslim minority).
Whether genocide or not, the regime’s responsibility for 1.8 million
deaths classifies this as a crime against humanity.® The Khmer Rouge
clearly violated the mandate of sovereignty, failing to protect those living
within its state borders and murdering a quarter of the population. Al-
though the R2P mandate did not exist at the time, later standards of
international humanitarian law were expanded by cases such as that of
Cambodia. On 18 July 2007, Co-Prosecutors from the Extraordinary
Chambers in the Courts of Cambodia (ECCC) issued a public statement
“that serious and extensive violations of international humanitarian law
and Cambodian law occurred in this country during the period of Demo-
cratic Kampuchea from 17 April 1975 to 6 January 1979”, that “[t]hese
crimes were committed as part of a common criminal plan constituting a
systematic and unlawful denial of basic rights of the Cambodian popula-
tion and the targeted persecution of specific groups”, and that “[t]hose
responsible for these crimes and policies included senior leaders of the
Democratic Kampuchea regime”.?’

For the Vietnamese minority in Cambodia, the Khmer Rouge ascent to
power and the brutality of the regime sadly marked an escalation of pre-
existing policies. By the time the Khmer Rouge had consolidated power
in 1975, the Vietnamese minority had already been drastically reduced
through state persecution and forced migration. Of the remaining 10,000,
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it is estimated that 2,000 survived, the 80 per cent death rate representing
a higher percentage of victims than found in the population as a whole.
Despite this, there are disputes over how active the state was in organiz-
ing and pursuing anti-Vietnamese policies. Directives on reporting Viet-
namese whenever they were found certainly existed during the reign of
the Khmer Rouge, but some argue that the regime did not vigorously
pursue campaigns targeting Vietnamese minorities. As one historian
noted, “the Khmer Rouge appear to have pursued an unsystematic policy
of murdering Vietnamese inside Cambodia whenever they could get hold
of them”.*’ Leniency, for the whole population, was in short supply. It is
not disputed that the Khmer spouses of ethnic Vietnamese were killed
alongside their partners for being “tainted” Khmers.*!

Viet Nam, newly reunified and preoccupied with consolidation and re-
unification, absorbed the exodus of Vietnamese refugees from neighbour-
ing Cambodia but did not react to the continued persecution of their
kinspeople across the border. Neither was the international community
preoccupied with the treatment of the Vietnamese minority. Public per-
ception in the West was skewed by the failed US invasion of Viet Nam.
The Khmer Rouge’s arguably genocidal treatment of the Vietnamese mi-
nority, perhaps emboldened by a lack of criticism, became increasingly
open and direct. As the failures to create a utopian communist society
became more pronounced, the Vietnamese were an increasingly popular
scapegoat. When Viet Nam was a potential source of support for the
fledgling communist movement, the bonds of kinship based on commu-
nism, a common colonial history and shared ethnic groups were painted
over a history of tensions. The murderous trajectory of the Khmer Rouge
and its decidedly anti-Vietnamese sentiments came to light in 1978, when
the population of Cambodia’s eastern zone were provided with blue
scarves for their deportation and extermination on the justification that
their Khmer bodies were occupied by “Vietnamese minds”.*> The failure
of the Khmer Rouge had to be blamed on someone and, with its ideology
beyond question and Khmer nationalism elevated to a cult, the axe fell
on a convenient historic enemy.*

Viet Nam as a kin-state: Exhausting options, multilateral
inaction and unilateral intervention

In examining Viet Nam’s role as a kin-state, because of the existing Viet-
namese and Khmer Krom minorities in Cambodia and Viet Nam respec-
tively, it is worth examining claims of ethnic cleansing with regard to
the Vietnamese minority in Cambodia. During the Khmer Rouge’s rule,
relations between Viet Nam and Democratic Kampuchea deteriorated,
culminating in the Vietnamese military intervention in December 1978
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that ousted Pol Pot. This was preceded by increasingly hostile rhetoric
from the Khmer Rouge leadership towards Viet Nam, the continued per-
secution of the Vietnamese minority within Cambodia and a series of
cross-border attacks by Cambodia against Viet Nam. The Khmer Rouge’s
reign and social experiment by this point had not only proven a total fail-
ure but also resulted in the disastrous destruction of any semblance of
Khmer economy or society. In the face of these failures, attacking the
Vietnamese as a scapegoat was one of the last policy tools available to
the Khmer Rouge. The incursions began on 1 May 1975 and in the fol-
lowing three years resulted in an estimated death toll among Vietnamese
civilians of up to 30,000.* The incursions were marked by their particu-
larly provocative and vicious nature, and included the April 1978 Ba
Chuc massacre, in which the Khmer Rouge killed 3,157 civilians of both
Vietnamese and Khmer ethnicities, leaving only two survivors.*> Although
some analysts posit that the Khmer Rouge were prompted by concerns
over increasing Soviet influence in Viet Nam, growing Vietnamese influ-
ence in neighbouring Laos and the Khmer Rouge’s position as a Chinese
satellite in the context of the Sino-Soviet split, none of these explanations
diminishes the Cambodian aggression against its neighbour.

Prior to the invasion, the Vietnamese government had made significant
overtures to negotiate an end to the conflict, but these were met with
unwillingness on the part of the Cambodian regime. The Vietnamese ap-
proached Democratic Kampuchea on 5 February 1978 with a three-point
peace proposal entailing an immediate ceasefire and a mutual troop with-
drawal of 5 kilometres, creating a 10 kilometre wide demilitarized zone
along the border. The Vietnamese also proposed negotiations for the con-
clusion of a peace treaty. Viet Nam made it known that it was willing to
support international supervision of the truce. Copies of this proposal
were sent to leading members of the Non-Aligned Movement and to UN
Secretary-General Kurt Waldheim, who was requested to circulate it as
an official UN document.*

Democratic Kampuchea’s failure to cooperate may have stemmed
from a combination of revolutionary ideology and tacit support by China
and the United States in their continued efforts to isolate the Vietnamese
regime.*’ Taking into account the complexities of Cold War alliances,
the Vietnamese had followed procedures to engage the international
community. The international community, however, was mired in ideologi-
cal divisions and self-interest. “But with Chinese backing, a desire to
re-conquer the Mekong Delta from Vietnam, and internal instability
within Kampuchea’s ruling communist party, the Pol Pot group was not
prepared to abandon [its aggression toward Vietnam]. They refused the
proposal, and their conflict with Vietnam became locked into the contin-
uous non-stop struggle.”*®
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The international community ignored Vietnamese efforts for a negoti-
ated peace settlement between Viet Nam and the Khmer Rouge. In De-
cember 1978, Vietnamese troops, responding to Cambodian provocation,
crossed the border and quickly defeated the Khmer Rouge, pushing its
remaining forces into Thailand. In the aftermath of the international
community’s failure to support attempts for a bilateral or multilateral so-
lution, and the international community’s complete inaction during the
murderous reign of the Khmer Rouge, what followed was widespread
condemnation of Viet Nam’s invasion and dismantling of the Khmer
Rouge’s brutal regime, including a punitive invasion by Chinese forces
into northern Viet Nam during 1979. In addition, claiming unacceptable
infringement of Cambodian sovereignty, the international community
supported the legitimacy of the ousted Khmer Rouge throughout and be-
yond the 1980s, reserving Cambodia’s UN seat for the Khmer Rouge co-
alition with Prince Sihanouk, and continuing to isolate, economically and
politically, what was deemed to be a Vietnamese-installed government in
Phnom Penh, led by Hun Sen.

The international community, too, continued to turn a blind eye to the
persecution of the Vietnamese minority in Cambodia. Anti-Vietnamese
sentiment in Cambodian politics did not stop with Vietnamese interven-
tion. The Khmer Rouge, reformed and represented by the People’s Dem-
ocratic Kampuchea (PDK), continued with its anti-Vietnamese campaign.
Claiming secret, continued occupation by the Vietnamese, the PDK mas-
sacred over 100 Vietnamese civilians in the area held by the United Na-
tions Transitional Authority in Cambodia (UNTAC).* The protection of
the Vietnamese minority in Cambodia can be said to have been a total
failure over the past four decades. The objective continued to be the
same as the rationale behind those fateful border incursions — to support
a perception of Viet Nam as the underlying cause of Cambodia’s woes
and, simultaneously, of the Khmer Rouge as a defender of Cambodia.*

By 1989, Viet Nam had gradually withdrawn all troops from Cambodia.
Despite the ruinous state of affairs left to the Vietnamese-supported in-
coming government following the failed social experiment of the Khmer
Rouge, today, although still facing many significant challenges, Cambodia
is often lauded as a regional development success story. Indeed, under
little changed leadership, the Cambodian economy had not only made
recoveries but achieved an average 9.4 percent growth rate between 2000
and 2006.”!

Standards and lessons learned from 1979

It might be argued that framing Viet Nam’s intervention in 1979 in
today’s terms of R2P ignores the fact that the doctrine of the time was
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centred upon the sanctity of sovereignty, and that the condemnations of
the time sprang from what had been perceived as indefensible intrusions
into Cambodian internal affairs by Viet Nam, as outlined by Article 2.1
of the UN Charter.”? But the notion of sovereignty as a responsibility is
not new to R2P, and support for the nation-state system was, not least, on
the premise of better protection of human rights, particularly following
the colonial legacy that rolled to a close after the end of the Second
World War. The very existence and development of R2P demonstrate
that incidences such as Cambodia have prompted an evolution, a neces-
sity for the development of an effective response by the international
community in cases where the state commits gross violations and crimes
against humanity. Yet R2P is also a reminder that previous notions of state
responsibility have been quashed by sovereignty concerns and that the
practice of state responsibility, without mechanisms for accountability for
violations equally administered to all states, gives leave for many states
to ignore R2P implementation on the same grounds that have allowed
the shirking of responsibility through sovereignty in the past. Indeed, bad
faith caused by continued interference by the big powers based on self-
interest, alongside preoccupations of smaller states with a colonial past,
has resulted in a lack of legitimacy for the leadership of states with the
power to support the institutionalizing of R2P. The US invasion of Iraq
and the continued lack of action in cases where a legitimate case for hu-
manitarian intervention might be made — including Darfur and Myanmar
— serve only to strengthen this perception. Simultaneously, the continued
discourse on the premise of pitting sovereignty against humanitarian in-
tervention and state responsibility strengthens the excuse for smaller
states to ignore human rights on the grounds that it is another imposed
set of ideologies, without the need to reflect on their own culpability for
continuing to fail to protect ordinary people. What, indeed, has changed
since the thirty-fourth session of the General Assembly of the United
Nations, in September 1979, when Western and ASEAN delegates
pointed out “that UN membership has never been granted or withheld
on the basis of respect for human rights. If it were, a large proportion of
the governments presently there would have to leave.”*

Examination of Viet Nam’s course of action in 1978 demonstrates that
it did utilize the available channels to attempt to engage the international
community and seek multilateral action. These attempts were ignored, if
not outright rebuffed. As a country that had faced incursions and conflict
for the better part of the century, often involving big powers such as
France, China and the United States, Viet Nam had a vested interest in
extricating itself from another potential conflict, particularly with a kin-
state and neighbour. In the face of inaction by the international commu-
nity and with the realities of continued incursions across the border by
the Khmer Rouge, what options did Viet Nam realistically have outside
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taking unilateral action? Criticism has also been heaped on Viet Nam for
the proportionality of its response, having occupied Cambodia for an-
other decade after 1978. But Viet Nam also had to contend with the con-
tinued implications of what had prompted multilateral inaction in the
first place: the self-interest of the big powers. As the international com-
munity condemned Viet Nam for its actions, the US military presence in
Thailand continued to pose a threat, not least in arming the Khmer
Rouge to continue their offensive. China, too, continued in support of the
Khmer Rouge, spurred on by the humiliating defeat of its invasion of
Viet Nam in 1979 on the premise of objecting to the Vietnamese actions
in Cambodia. With the international community held hostage by these
interests, and with the threat of continued Khmer Rouge incursions re-
maining very real, what options were open to the Vietnamese?

Nearly 20 years after the Khmer Rouge’s bloody reign, in April 1997,
the UN Commission on Human Rights adopted Resolution 1997/49 34
which, in conjunction with a letter dated 21 June 1997 and signed by then
co-Prime Ministers Prince Norodom Ranariddh and Hun Sen, requested
the assistance of the United Nations and the international community in
“bringing to justice those persons responsible for the genocide and crimes
against humanity during the rule of the Khmer Rouge from 1975 to
1979”.% Still, the war crimes trials reflected the main challenge to the
realization of R2P today. Part of the effort to support the rebuilding of
Cambodia has included prosecution of Khmer Rouge perpetrators of
crimes against humanity. Unsurprisingly, “[tlhe Cambodian government
clearly [had] no intention of focussing on the alleged culpability of inter-
national actors [for the death of a quarter of the Cambodian popula-
tion]”.>® And although R2P did not exist at the time, in a retrospective
perspective, in order to truly eliminate the repetition of crimes against
humanity and multilateral inaction, what repercussions exist for failures
by the international community to assume R2P? R2P is clear in stipulat-
ing the justification of humanitarian intervention, but what of the lack of
accountability in cases where the international community fails to act to
halt violations of R2P?

The retrospective examination of the Vietnamese intervention presents
a case for examining a possible maximum standard, a worst-case scenario
in face of mass atrocities being committed by a kin-state, of when, if ever,
unilateral action on the part of a kin-state may be justified. In particular,
in the event of the total failure of the international community to re-
spond, who is responsible for defending the principles outlined in the
very Charter of the United Nations in the absence of a UN body to pro-
tect and enforce the principles it was founded upon? Specifically in the
case of R2P, the fundamental challenges that prevented the UNSC from
overriding conflicts in national self-interest during the Cold War have not
been addressed in any major structural changes in the composition or
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operational principles of that body. Indeed, the UNSC has not seen major
structural changes since the 1960s.” And just as there is no way to hold
the international community culpable for its inaction with regard to the
crimes against humanity committed during the reign of the Khmer
Rouge, there remain weaknesses in meaningful enforcement of multilat-
eral accountability for actualizing R2P.

Unilateral action is a bad precedent to set, whether on the basis of kin
or of any categorical subscription of affinity that gives one state special
status in relation to another. Indeed, the principle of equality, as en-
shrined in Article 2.1 of the UN Charter, reinforces this. But we do not
operate in a world in which states are treated equally. Nor does the UN
structure itself reflect the aspiration to state quality. Thus, within this
premise, simply to roundly condemn unilateral action in the absence of
multilateral action and accountability allows the very real danger of tac-
itly supporting international inaction while states abuse and persecute
those they are meant to protect. Viet Nam’s intervention in Cambodia,
though in retrospect and within a framework and discourse that has since
shifted, undoubtedly put an end to a murderous regime and took place
under significant infringement of Viet Nam’s rights as outlined by the
UN Charter. Rather than legitimizing unilateral action by kin-states, what
is needed is a real examination of what hinders the ability of multilateral
bodies to respond to crimes against humanity in a timely manner, and to
confront the realities limiting the ability of states to act for a greater in-
terest than the individual self-interest of any individual or group of mem-
ber states. Mere re-articulation of principles and the staunch commitment
to state equality on paper fails to hold states accountable for the actuali-
zation of these principles.

In this, R2P perhaps presents a possibility to move forward to a situa-
tion where state sovereignty hinges on the state’s responsibility to protect
people living within its borders and where, in the absence of this, international
intervention is justified. Moreover, a global consensus for supporting R2P
will perhaps serve as a foundation for a more effective UNSC structure.
But if international intervention continues to rely on the acquiescence of
individual states, there remains a fundamental barrier and obstruction in
that it is not in the interest of states to give up autonomy. This, perhaps, is
where the UNSC needs to demonstrate leadership and to prioritize
global good governance and multilateral intervention over national self-
interest. Although the end of the Cold War may have ushered in an era
where this is becoming ever more possible as a reality, it has yet to trans-
late into action. Tellingly, the structure of the UNSC is still based on the
power structure left in the wake of the Second World War.

The role of kin-states in R2P implementation, as for all potential actors
in R2P implementation, is weakened by the continued failure of the chief
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implementing body — the United Nations led by the UNSC - to be con-
sistent and accountable and to demonstrate the will to act with the right
intention. Unfortunately, the retrospective examination of Viet Nam’s ac-
tions in 1978 highlights the hypocrisy and bad faith that have undermined
the implementation of doctrines such as R2P. What can we hope has been
changed since then?

UN Secretary-General Ban Ki-moon noted in January 2009: “The
world body failed to take notice when the Khmer Rouge called for a so-
cially and ethnically homogenous Cambodia with a ‘clean social system’
and its radio urged listeners to ‘purify’ the ‘masses of the people’ of Cam-
bodia ... There is some reason to believe, however, that the United Na-
tions and its Member States have learned some painful, but enduring,
lessons from these calamities.”® The reality remains that there is equal
reason, if not more, to believe that the United Nations and its member
states will have learned that there are no real repercussions for their
authority if they fail to prevent or halt these calamities. The round con-
demnation of Viet Nam for its actions in 1978 shows, if anything, that
there is little to be gained in failing to account for the strength of state
self-interest, particularly of the big powers. Indeed, it cannot be in the
self-interest of states to support actual implementation of R2P, if only
for fear of its misuse being turned against oneself. Until there is more
realistic acknowledgement of global power dynamics, mechanisms to
more effectively deal with equalizing these imbalances cannot be pre-
pared. In such circumstances, the options are to trust more powerful
states to act out of benevolent self-interest, or to ensure that these states’
self-interest aligns with a greater international interest. Unfortunately,
the actions of Viet Nam in 1978 show that the former is decidedly unreal-
istic. Thus, the public in states with the power and means to lead respon-
sible and consistent implementation of doctrines such as R2P must
constitute a critical mass and demand greater accountability and a more
realistic and pragmatic approach to what is, undeniably, their leadership
in the international community.

The very articulation of R2P perhaps demonstrates a growing commit-
ment and accountability by individual states to a nascent but evolving
global civil society. This, in combination with the lessons learned by the
interest-mongering of the Cold War and by failures of multilateral inac-
tion, and the resulting devastation wreaked by politicization of notions of
kin and ethnicity, may have led to a continuing examination of how we
can avoid the mistakes committed in the past. What is less promising is
that the discourse surrounding R2P since its inception and adoption con-
tinues to reflect the same debate between sovereignty and humanitarian
intervention, much of it on the same grounds of criticism of R2P as yet
another policy or ideological imposition by the West on the Global South.
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Simultaneously, the misuse of the R2P doctrine in cases such as Russia’s
invasion of South Ossetia has further given cause for concern that the
doctrine may be yet another mechanism for big power intervention in the
affairs of others. Until the international community can demonstrate a
shared concern for the long-term welfare of every state and hold every
state accountable for its responsibilities to the ordinary person, R2P will
remain, like many other documents before it, at best an articulation of a
more ideal world without a plan for implementation, at worst a doctrine
whose misuse may directly lead to mass suffering.
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The role of Russia as a kin-state in
protecting the Russian minority in
UXkraine

Olena Shapovalova

The collapse of the Soviet Union led to a situation in which Russians liv-
ing in former republics of the USSR, including Ukraine, became national
minorities — so-called “compatriots”. Russia had no experience of net-
working with compatriots abroad, even though that was the Soviet think-
ing. Nowadays, Russia is a dominant, strong and powerful state with a
kin-state interest in Ukraine, maintaining a unique post-Soviet position.

According to the 2001 census, 37.54 million Ukrainians lived in Ukraine
(77.8 per cent of the population) and 8.33 million Russians (17.3 per
cent). The 2001 census revealed that 29.6 per cent of the population of
Ukraine considered Russian to be their native language; Ukrainian was
the native language of 67.5 per cent of the population. However, many
independent analysts believe that the census data do not reflect the ac-
tual situation, and the number of “exclusively Ukrainian speakers” actu-
ally amounts to only 40-50 per cent of Ukrainian residents.! However,
Russians in Ukraine rarely form an independent diaspora; they assimilate
easily because there is no great difference in cultural orientation and in
cultural behaviours (customs, traditions, religion).

After the collapse of the Soviet Union, the difficulties of the promo-
tion and protection of the rights and freedoms of Russian compatriots in
Ukraine were raised. Beleaguered by its own economic difficulties in the
1990s, the Russian leadership hesitated to take on the problem of compat-
riots. Finally, work in this direction began to acquire concrete shape. In
1994, the Governmental Commission for the Affairs of Compatriots

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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Living Abroad was established, but its activities remained extremely
weak and limited.

The first serious step was the adoption of Federal Law 99, “On the
State Policy of the Russian Federation with Respect to Compatriots
Abroad”. It was adopted by the Russian State Duma on 5 March 1999
and by the Council of Federation on 17 March 1999, and became law on
24 May 1999. It was amended on 31 May 2002, 22 August 2004, 29 De-
cember 2004, 31 December 2005, 18 July 2006, 23 July 2008, 25 July 2009
and 23 July 2010.2 This law was to regulate and deal with the problems of
compatriots living abroad. According to the law, relations with compat-
riots abroad are an important aspect of the Russian Federation’s foreign
and domestic policy.

According to Article 1 of the Federal Law on Compatriots Abroad
adopted in 1999 (with the most recent amendments made in 2006), “com-
patriots who are resident abroad are entitled to rely on the Russian
Federation’s support in exercising their civil, political, social, economic
and cultural rights, and in preserving their distinctive identity”, but also it
is stressed that “the Russian Federation’s activities in respect of relations
with compatriots abroad shall be conducted in accordance with the uni-
versally recognized principles and standards of international law and the
Russian Federation’s international treaties, and shall take into account
the legislation of the countries in which compatriots are resident”.’

According to this law, compatriots are individuals who were born in a
particular state and who live or have lived in it and share a common lan-
guage, religion, cultural heritage, traditions and customs, as do their di-
rect descendants. The concept of “compatriots abroad” refers to: citizens
of the Russian Federation who are resident on a permanent basis outside
the Russian Federation; individuals who were citizens of the USSR and
live in states that were formerly part of the USSR, who have become citi-
zens of those states or become stateless persons; expatriates (emigrants)
from the Russian state, the Russian republic, the Russian Socialist Fed-
eral Soviet Republic, the USSR and the Russian Federation, who had the
corresponding citizenship and have become citizens of a foreign state,
have a residence permit in one of these states or have become stateless
persons; the descendants of individuals belonging to the above-mentioned
groups, with the exception of descendants of individuals from the titular
nation of the foreign state.*

In 2006, several important documents were adopted, such as the Pro-
gram of Work with Compatriots Abroad for 2006-2008, the “Russian
Language” Federal Target Program (2006-2010), and the National Pro-
gramme to Assist the Voluntary Resettlement in Russia of Compatriots
Currently Living Abroad.
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The Federal Law on Compatriots Abroad was the first Russian legal
document to regulate the kin-state relationship with its diaspora. How-
ever, some parts of the law had critics from both the experts and the
compatriots. For example, the definition of “compatriot” is rather am-
biguous, multifaceted and controversial. However, Russia has taken the
first steps towards improvements. The Russian government recognized
the importance of work for further improving the Russian legislation in
respect of compatriots, in particular, changes and additions to the Federal
Law.

Since then, some weaknesses and gaps in the law have been filled with
the adoption of the concept of support for compatriots abroad, which
was approved by the President of Russia on 30 August 2001.5 A new di-
rection for the Russian Federation’s state policy with respect to compa-
triots living abroad was launched in Moscow on 11 October 2001 in a
speech by the President of the Russian Federation, Vladimir Putin, at the
Congress of Compatriots Living Abroad. Putin emphasized that “our
compatriots abroad must have equal rights with the citizens of the coun-
tries in which they live. And for this we have the right (when I say ‘we’, |
mean the public authorities of Russia) to fight consistently, professionally,
competently, persistently and firmly.” The Russian President was not sat-
isfied with the previous work of the state bodies. From his point of view,
there were still gaps in the law and the legislation itself was confusing
and not committed.®

According to Vladimir Putin’s speech on 24 October 2006, “observ-
ance of the rights and freedoms of compatriots is a serious problem.
To contribute to their protection is our moral obligation, and we will
strive to implement it permanently.”” The next President of the Russian
Federation, Dmitry Medvedeyv, in his message to the World Conference
of Compatriots Living Abroad on 31 October 2008, stated that “pro-
tecting the lives and dignity of our citizens, wherever they may be, is
an unquestionable foreign policy priority for our country. Our foreign
policy decisions will be based on this need. We will also protect the inter-
ests of our business community abroad. It should be clear to all that we
will respond to any aggressive acts committed against us.” Medvedev said
that “the development of relations and liaison with compatriots will
always be a priority of Russian foreign policy. Today, not only at the
federal, but also at the regional level, support programs, which are de-
signed to fully protect the rights of Russian citizens, are realized, and
implementation of the projects in the sphere of culture, information,
education and social welfare takes place. Activities in this regard will
only be enhanced.”®

However, after the conflict in August 2008 in South Ossetia and Abk-
hazia, the practical realization of the statements by the Russian President
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and the Russian legislation on Russian compatriots abroad may cause
concern. After all, the Russian government has argued that the military
operation in Georgia (South Ossetia) in August 2008 was justified by the
“responsibility to protect” (R2P) principle. However, the version of R2P
adopted at the 2005 World Summit is limited to situations of genocide,
ethnic cleansing, crimes against humanity or war crimes. To prevent esca-
lation towards such crimes, states should protect all people living in their
own territories — including national, ethnic and religious minorities. The
host-states have a primary responsibility to protect minorities. But if they
fail in this task, the R2P shifts to the international community, not just to
a kin-state. A kin-state can engage and offer assistance only at this stage
and only as part of the international community. It may have an interest
— more or less strong — to protect kin people as compatriots abroad, but
this interest needs to be properly regulated. The role that a kin-state can
offer (and be allowed to play) should be limited and exercised only
through multilateral diplomacy.

The final response to Russia’s reliance on the R2P resolution is that
there was no Security Council resolution giving it legal authority for mili-
tary intervention — an omission that Moscow complained about long and
hard when the United States ignored this requirement in Kosovo in 1999
(not to mention Iraq in 2003). The 2005 General Assembly position was
very clear that, when any country seeks to apply forceful means to ad-
dress an R2P situation, it must do so through the Security Council.

The Russia-Georgia case highlights the risks of states, whether individually or
in a coalition, interpreting global norms unilaterally. The sense of moral out-
rage at reports of civilians being killed and ethnically cleansed can have the
unintended effect of clouding judgment as to the best response, which is an-
other reason to channel action collectively through the United Nations. That
other major countries may have been indifferent to this constraint in the past
doesn’t justify Russian actions in Georgia.’

The Russian authorities have described Georgia’s initial actions against
the local population of South Ossetia as “genocide”.!® Russian Foreign
Minister Sergey Lavrov stated that “Georgia’s aggression against South
Ossetia did not achieve its goals thanks only to the actions of Russia,
which fully in line with our international obligations suppressed this ille-
gal move”.!! Is this really true?

Russian officials rigidly defend their positions. Thus, Deputy Minister
of Foreign Affairs G. Karasin, at a Regional Conference of Compatriots
Living in Europe, in Berlin on 18 September 2008, stated that the deci-
sive and entirely fair actions of Russia to curb the aggression and to sup-
port the peoples of South Ossetia and Abkhazia have shown that Russia
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can stand up for stability and international law for its citizens, whether
they are peacekeepers or civilians. In his view, the response of Russia to
the Georgian aggression was in full conformity with applicable inter-
national law, including the right to self-defence as enshrined in Article 51
of the UN Charter. All measures taken by Russia were directed to one
goal, which was dictated by the need for effective guarantees of non-
aggression by Georgia against South Ossetia and Abkhazia. Now Russia
is continuing this work through political and diplomatic means.' It is im-
portant to remember that politicians’ unconsidered statements can cause
the death of innocent people and shock or psychological damage to those
who survive. The leaders of a country should primarily be responsible for
peace, calm and a decent life for their people.

Mutual accusations by the leaders of Russia and Georgia cannot bring
back to life those who were killed during the conflict. Dmitry Medvedev
said that the decisions taken by Russia in relation to South Ossetia and
Abkhazia were necessary and sufficient. Russia laid the blame on the
Georgian side, which reportedly gave no opportunity for the separation
of the conflicting parties.

The President of Georgia, Mikheil Saakashvili, on the other hand, said
that it was “a Russian campaign of disinformation”. He told the Tempo-
rary Parliamentary Commission studying the events of August 2008 that
“his decision to launch a military operation on August 7 was ‘unavoid-
able’ because Russian troops were already advancing into breakaway
South Ossetia and Georgian-controlled villages inside the breakaway
region were under heavy shelling. However, whilst admitting that the res-
toration of Georgia’s territorial integrity had been ‘complicated’ by the
war, he claimed that, as the war had demonstrated Russia was an aggres-
sor rather than a peacekeeper, it would ultimately make the reunification
of Georgia easier to achieve.”!* Alexander Lomaia, the Secretary of the
National Security Council, said that “Russia seems intent on overthrow-
ing the democratically elected government of Georgia and occupying the
country”.!* According to the Ministry of Foreign Affairs of Georgia, it
was a well-known fact that Russia’s official structures were “patronizing,
whether openly or secretly, the organizations promoting ethnic and racial
hatred and carrying out acts of violence against people of different racial
or ethnic origin”."

South Ossetia and Abkhazia were recognized by the Russian Federa-
tion as independent states. Russian President Medvedev stated that:

Russia has already taken all the main steps that were necessary in this situa-
tion. As you should realise, this was not an easy decision, but it was necessary.
Reactions in other countries have indeed varied, and this was probably to be
expected. Our closest neighbours have been completely objective in their reac-
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tion. I met with most of these countries’ leaders at the Shanghai Cooperation
Organisation summit. They understand the motivations for the decisions Russia
has taken.

Recognition is a separate issue. I want to remind you that each country makes
its own individual decision on recognition. There is no collective action in this
situation. Take the example of Kosovo. It is clear that in this situation some
countries will agree to emergence of new states, while others will consider their
emergence untimely. But according to international law, a new state becomes a
subject of law, as the lawyers say, from the moment it gains recognition from at
least one other country.

From a legal point of view these new states have come into existence now.
The process of their gaining recognition might be a long one, but this will not
affect our position. We have made our decision and it is irreversible. Our duty
is to ensure peace and calm in the region, and this is the basis for our posi-
tion.

A year later, the war between Russia and Georgia was among high-
lights of the autumn session of the Parliamentary Assembly of the Coun-
cil of Europe (PACE) in Strasbourg (28 September—2 October 2009). The
Monitoring Committee stated that little tangible progress had been
achieved in addressing the consequences of this war.

Therefore we can see how the Russia—Georgia situation highlights the
risks of states interpreting global norms unilaterally. Russia forgets that
the kin-state can play a part in the responsibility to prevent stage, but
only by exercising its responsibility to cooperate with the host-state and
the international community.

A lot of questions have been raised by the resolutions of the World
Conference of Russian Compatriots Living Abroad, which have expressed
support for the state policy of the Russian Federation to enhance coop-
eration with the Russian diaspora abroad and to protect its rights and
freedoms, including the highest of human rights — the right to life. The
prevention of the genocide of the people of South Ossetia was an ex-
ample of Russia’s commitment to these values.!” In my opinion, the prob-
lem is that it is not up to one state to decide whether or not there has
been a genocide in another country. There are appropriate international
organizations such as the United Nations and the Organization for Secur-
ity and Co-operation in Europe (OSCE) that have not only the appropri-
ate legal authority but also the means to resolve conflicts.

Instead, more attention should be paid to prevention. One of the posi-
tive actions by Russia as a kin-state to prevent violations of human rights
and to protect minorities is organizing various conferences and forums to
exchange information and take new positive steps in future.
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The strong wish to deal independently with their opponents — the
“might makes right” principle — can lead to unpredictable consequences.
The example of the military conflict between Russia and Georgia has
scared the population of Ukraine. Could Ukraine be next? There are
some problems between Russia and Ukraine such as using the Russian
language in Ukraine, the Crimean problem, Russian naval vessels at Sev-
astopol and gas disputes. Could the R2P principle be used to hide aggres-
sion against another state?

Bilateral relations between Russia and Ukraine in the sphere of pro-
tecting minorities are in the early stages of development. A strong legal
base in this sphere needs to be created for the future. Ukraine is a dem-
ocratic country. There are about 90 non-governmental organizations
(NGOs) working with Russian compatriots in Ukraine.'® The authorities
have not prohibited the establishment of appropriate work with all seg-
ments of Russian compatriots. On the other hand, some of these organi-
zations do not operate transparently, efficiently and on an ongoing basis.
There is a lack of control and many of the organizations exist only on
paper, their main (unwritten) purpose being to make money.

Since 2006, there have been congresses, conferences, forums, seminars,
training sessions, roundtables, festivals and other events in Russia and in
compatriots’ countries of residence that contribute to the institutional
strengthening of public associations of Russian compatriots and enhance
their quality of life in Ukraine. They also help to create legislation for the
protection of the rights of the Russian minority in Ukraine.

The Ukrainian government has made positive efforts to prepare legis-
lation for the general protection of national minorities and has demon-
strated its implementation. On 4-5 November 2005, a roundtable on “The
Organization of Russian Compatriots — Russian and Slavic Associations:
Principles and Ways of Consolidating” was held in Kiev.!” The main ob-
jectives of the Organization of Russian Compatriots in Ukraine were:

(a) promoting the values of Russian culture, a truthful history of the
Russian and Russian-speaking population of Ukraine, the protection
of the historical truth and the publication of relevant literature;

(b) the conservation and protection of the Russian language;

(c) the protection, preservation and further development in Ukraine of
the achievements of Russian science, culture and arts;

(d) the organization of legal protection for compatriots.?’

During the roundtable, it was decided to create the Coordinating Coun-

cils of Compatriots’ Organizations. Later, on 18-19 October 2008, the

Ukrainian Coordinating Council of Compatriots’ Organizations was cre-

ated. The objective of the Coordinating Council is not only to coordinate

the actions of compatriot organizations, but also to provide them with
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substantial support in developing cooperation with government bodies
and agencies in Ukraine and Russia.

Roundtable participants urged all Russian compatriots in Ukraine to
contribute fully to the publication of Russian newspapers and magazines,
in particular the newspapers Russian Truth and Russian Culture of
Ukraine, as well as regional publications.?! Participants in the roundtable
also supported the initiative to establish an Association of Russian Cul-
tural Centres, believing that activities in this direction are among the
most promising for protecting the Russian cultural heritage and for pro-
moting the values of Russian culture in Ukraine.”

Subsequently, roundtable discussions have been held annually in Kiev
for Ukraine’s Russian compatriots. On 8-9 December 2007, a roundtable
was held on the theme “A year after the Second World Congress of
Russian Compatriots in St Petersburg”. It was attended by over 140 rep-
resentatives of Ukrainian and regional organizations of Russian compa-
triots. The chief subject of virtually all the speeches was the need for
greater interaction between the organizations of compatriots and the im-
portance of holding a Ukrainian conference of compatriot organizations.
This conference should identify the basic principles and directions of this
cooperation, such as the establishment of the Coordinating Council for
compatriot organizations.

On 11 February 2007 in Kiev, organizations were established to merge
compatriots in the “Russian Community”, connecting nearly 40 commu-
nity organizations across the country. In June 2007 it received official reg-
istration. On 15-16 December 2007 in Yalta, a conference held by Russian
Ukrainian organizations established a Ukrainian Council of Russian
Compatriots, whose task was to coordinate the efforts and interactions of
Russian organizations in Ukraine. The plan was to create a three-tier
management structure.”

In December 2007, the Ukrainian Council of Russian Compatriots cre-
ated a draft “Declaration on the Rights of Russian Culture in Ukraine”,
which was adopted during the All-Ukrainian Conference of Organiza-
tions of Russian Compatriots in 2008 (“the humanitarian congress of
Russian public organizations in the city of Severodonetsk”). The event
involved congress deputies at all levels, representing the interests of local
communities of south-east and central Ukraine.**

During the 2008 Conference of Russian Compatriots Living Abroad,
Russian compatriots “expressed their protest against Ukrainian policy
that aimed at reducing access to the Russian information and cultural
space”.” However, in Ukraine it is not forbidden to organize the Russian
Centres and other organizations of Russian compatriots in Ukraine,
which are able to make information from Russian sources available to all
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segments of the population and allow people greater access to the Rus-
sian media. Yet they accuse the authorities in Ukraine of limiting access
to Russian information and replacing the Russian language; in other
words, they do not do the work they should do.

One of the main problems for Russian compatriots in Ukraine is the
issue of the Russian language. In November 2002, under the auspices of
the Council of Europe, a seminar was held in Kiev that discussed the fu-
ture role of the European Charter for Regional or Minority Languages.
In particular, the European experts at the seminar insisted that the state
is obliged to act in such a way that the language used not only at home
but also at work and in public life is of the people’s own choosing.

When Ukraine was part of the Soviet Union, the Russian language was
compulsory in the administration and in public life. On 23 April 2008, the
government of Yulia Tymoshenko approved the project of the Concept
of Realization of State Language Politics. According to former Prime
Minister Tymoshenko, there was no Russian language problem for the
Ukrainian people: the languages are related so people can understand
each other without difficulty. “The problem, of course, is that politicians
use the language issue to win elections”, said the Prime Minister. She
continued, “segregation is artificial and criminal”. The Prime Minister
also stated that the new generation of Ukrainian children is trilingual,
speaking Ukrainian, Russian and English, with no psychological problems.
Tymoshenko believed that the country had enough Russian-language
schools, even though the official language is Ukrainian.?®

However, Vadim Kolesnichenko, People’s Deputy of Ukraine, believes
that the content of the project can justifiably be called “the concept of
total Ukrainization”.?” For 10 years, the status of the Russian language in
Ukraine has been a subject of political speculation. Before every presi-
dential or parliamentary election, the issue of new opinions in the press
regarding language policies arises. However, those who were defenders of
the Russian language during the campaign often neglect their promise
once they come to power.

New laws, such as those on “Advertising” and “Justice”, require the
whole population of Ukraine to use only the Ukrainian language in the
organs of state power. This has created a tense situation because not all
people in Ukraine can speak and understand Ukrainian fluently. The di-
rector of the Institute of Archaeology of the National Academy of Sci-
ences of Ukraine, Academician Petr Tolochko, believed that “the Russian
language in Ukraine was held hostage to the ambitions of politicians and
intellectuals seeking speedy integration with the West”. He was con-
vinced that Ukraine’s cultural and linguistic war, whose objective was
fully recognized to be the elimination of the Russian language, would
change the identity of 50 million people. History would need to be re-
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written and a visa introduced, creating artificial conflicts between Russia
and Ukraine.”® Sergei Markov was confident that the struggle for the
Russian language was purely political. He stated that it was necessary to
protect the Russian language through political not philological methods.
Russia, in his view, should make every effort to protect the right to use
the Russian language. For that you need to develop educational pro-
grammes, expand the Russian information space and, most importantly,
actively develop business cooperation.?’

“Ukrainization” was to occur in other areas. To this end, a bill was in-
troduced to amend the Law of Ukraine “On public service” (regarding
the use of languages). Public servants were given the responsibility of en-
suring “compliance with constitutional standards regarding the statehood
of the Ukrainian language”. But, in doing so, the assigned duties of a
public servant in enforcing the rules of Article 10 of the Constitution of
Ukraine were forgotten. This article guarantees the free development,
use and protection of Russian and other languages of national minorities
in Ukraine.”

There were five other bills. According to these bills, only the Ukrainian
language can be used in the fields of advertising (Law 2558 of 23 May
2008), tourism (Law 2559 of 23 May 2008), public information (Law 2546
of 23 May 2008), the print media (Law 2549 of 23 May 2008) and con-
sumer law (Law 2545 of 23 May 2008). As a result of these bills, legisla-
tors hoped to promote the Ukrainian language in the following areas:

e advertising;

e scientific and technical publications, including software translation,
which are to be printed exclusively in the Ukrainian language;

e tourism information, including the creation of special groups for citi-
zens who do not speak the Ukrainian language;

e the translation of print media;

¢ the dissemination of information about goods and services, including
price lists and prices;

e the transport industry of Ukraine — rail, road, aviation, and the like — in
which information is to be distributed exclusively in Ukrainian;

e all Ukrainian court proceedings (administrative and civil), which are to
be exclusively in the national language;

e bank contracts, which are to be concluded in Ukrainian;

e field of pharmacology and medicine, in which all information is to be
presented only in Ukrainian.™!

There have been reports of some cases of enforced changes to the

Ukrainian version of the names of individuals who belong to national mi-

norities, including Russians. Of particular concern are cases of writing the

Ukrainian version of names in official documents such as passports with-

out the prior consent of the person concerned.
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Yet the Ukrainian government does not limit compatriots’ confer-
ences. Thus, on 22-23 May 2008 in Minsk (Belorussia), a regional confer-
ence of compatriots from Belorussia, Moldova and Ukraine was held. A
resolution at this conference stated the desire to strengthen ties with
their historical homeland, to preserve their linguistic and cultural identity,
to strengthen unity and cohesion and to continue the process of consoli-
dation in the interests of ensuring the legitimate rights and freedoms of
compatriots. To improve the role of organizations in public life, these
countries considered it necessary to:

(a) establish centres of Russian science and culture and develop the con-
servation and study of the Russian language and the Russian literary
and historical-cultural heritage;

(b) increase the use of organizations in the territories of Belarus,
Moldova and Ukraine, for international and regional festivals, exhibi-
tions, conferences and other sociocultural and educational activities;

(c) organize seasonal (summer and winter) training and health camps
for youth leaders and talented young people in the territories of Be-
larus and Ukraine;

(d) develop and strengthen Russia’s unified information space, improve
information for compatriots, increase subscriptions to Russian news-
papers, continue the development of libraries, educational curricu-
lums, teaching, history and historical and children’s literature, ask the
relevant Russian authorities for the restoration of public broadcasting
radio stations and television channels for the territories of Belarus,
Moldova and Ukraine (if necessary providing compatriots’ organiza-
tions with equipment for receiving satellite programmes), increase
the use of the Internet, and so on.*

Currently in Ukraine, information in Russian can be found through the
Government Commission for the Affairs of Compatriots Living Abroad.
It has established websites (“Russian Movement in Ukraine”, “Russian
Community”, “Russia and Compatriots”) and produced newspapers
(Russian Pravda, Russian World, Russian Culture of Ukraine, Rossiyskaya
Gazeta, etc.). It has also created a specialist magazine for compatriots,
Russian Century.

Of particular importance was the “Year of the Russian Language
Abroad” in 2007. Much has been done to preserve the Russian language
and to maintain and enhance the status of the Russian language abroad.
In May 2007, the Russian Ministry of Foreign Affairs organized an inter-
national conference with Dmitry Medvedev and Sergey Lavrov. The Cri-
mea also holds an annual festival of the Russian language and literature
called “The Great Russian Word”.**

Since late July 2006, a programme supported by the Governmental
Commission for the Affairs of Russian Compatriots Abroad has been ad-
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dressed to schoolchildren and teachers in particular. Annually over the
past 10 years, about 230 Russian-language teachers and teachers in pri-
mary schools in Ukraine where the language of instruction is Russian,
have an opportunity to improve their skills in the best Russian institu-
tions in Rostov-on-Don, Voronezh and Moscow. In 2006, teachers from
Ukraine were hosted at the Moscow Academy of Training for the retrain-
ing of workers in education.

The programme for the social support of compatriots annually offers
110 junior school children from socially vulnerable families in Ukraine
the opportunity to attend recreational camps in Russia. In addition, in
2006, 250 Ukrainian senior schoolchildren and high school students, who
had received an award in competitions based on their knowledge of Rus-
sian history and culture, as well as in regional Olympiads on the Russian
language, organized by the Embassy of Russia and the Russians Abroad
Center, visited the Golden Ring of Russia (a ring of cities north-east of
Moscow) and saw the unique monuments of ancient Russian art.

In Ukraine, anniversaries of Russian history and anniversaries of emi-
nent personalities in Russian culture are freely observed. For example, on
5 July 2008, the town of Vinnytsia marked the 125th anniversary of the
birth of Ivan Ilyin. Every year, however, there are anniversaries that do
not receive proper attention in the Ukrainian media and educational in-
stitutions. On 18 July 2008, a Russian society named after Alexander
Pushkin in Lviv turned 20 years old. In connection with the anniversary,
members were awarded high honours. On 25 June 2008, the Russian Em-
bassy in Ukraine provided material assistance to 24 veterans and awarded
medals to four veterans of the Great Patriotic War of 1941-1945. It
should be noted that arrangements for awarding material assistance to
veterans in the Vinnytsia region were widely publicized in the Ukrainian
media with the direct participation of the local leadership.

However, in Ukraine there are politicians who use these issues for
their own interests. For example, the leader of the Progressive Socialist
Party of Ukraine, Natalia Vitrenko, stated that “there is a problem in the
Crimea, and it cannot be ignored. You can only solve it by creating a new
alliance. The Union of Ukraine, Russia and Belarus would immediately
remove tension around the Crimea. And then the decision of 1954 would
not be so painful any longer for some people.”* Thus, we can see that the
issue is politicized, and politicians are playing on the fears of people, try-
ing to score cheap points before the elections by provoking the people of
Ukraine. Some politicians make irresponsible, provocative statements,
taking advantage of parliamentary immunity. Progressive Socialist Party
Deputy Konstantin Zarudnev said that, “if Russia is really not going to
fight for Sevastopol, it shows that Vladimir Putin is repeating the ‘feat’
of Boris Yeltsin, who sold and gave the Russians to the Baltic region
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countries”. “We do not propose to go in with tanks and create a revolu-
tion. But we would like to see the position of the Russian leader, who is
elected by the Russian people when Russian people believe that the city
of Sevastopol is a part of Russia’s glorious history and we cannot lose it”,
stressed the Crimean deputy.®

Why do some politicians in Ukraine not think that such statements
might provoke terrible conflicts, which could lead to bloody events and
the escalation of new conflicts? The promotion of such ideas among the
population of Ukraine by irresponsible politicians might lead to the es-
tablishment of organizations or groups that would be prepared to act in a
particular situation.

The request of the World Conference of Compatriots Living Abroad
(31 October-1 November 2008) to consider the possibility of a simplified
procedure for granting Russian citizenship to compatriots is rather inter-
esting. What is behind this request? The granting of Russian passports to
the local population, as occurred in South Ossetia? What would be the
consequences? Representatives of the United Nations, OSCE and other
international organizations would be required to monitor events in
“hotspots” such as the Crimea in order to prevent conflicts and resolve
them through diplomatic means. In addition, deputies who make provoc-
ative and aggressive statements that could affect the territorial integrity
of Ukraine must bear the responsibility.

Consequently, if the organizations and centres working with compat-
riots want to provide access to information and education in Russian,
they need to improve their efforts. If people were satisfied with the infor-
mational, educational, cultural and educational needs of the Russian-
speaking population, even irresponsible politicians would not be able to
create a conflict situation. The people of Ukraine are peaceful and do not
want military conflicts.

The Russian President has reiterated the country’s stance of full sup-
port of compatriots, thereby indicating the importance of this topic to
Russia. In accordance with a decision of Congress, the Coordinating
Council of Compatriots was established in the Russian Ministry of For-
eign Affairs (MFA), and first met in March 2007. This structure was spe-
cifically designed to deal with the rights of compatriots abroad and the
Coordinating Council’s work coordinates with that of the International
Council of Russian Compatriots. In the MFA, a Department for Work
with Compatriots Abroad, which was created in 2005, began active work.
It began studying the Russian diaspora, undertaking integrated monitor-
ing (“The dynamics of the political behaviour of Russian diasporas in the
states of the European Union”, “The Russian diaspora”, etc.).

The participants at the 2006 meeting of the World Congress of Russian
Compatriots Living Abroad in St Petersburg declared their full commit-
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ment to the goals of enhancing interaction between the Russian diaspora
and the historical homeland, preserving the ethno-cultural identity of
Russians living abroad, and further collaboration to create a powerful
intellectual, economic, spiritual and cultural Russian-speaking space in
their countries of residence, thereby protecting their legitimate rights and
freedoms. The Program of Work with Compatriots Abroad (2006-2008),
the “Russian Language” Federal Target Program (2006-2010) and the
National Programme to Assist the Voluntary Resettlement in Russia of
Compatriots Currently Living Abroad were all very important.*®

In 2006, Russia finally established systematic links with the Russian dia-
spora. In 2007 a series of activities were organized in connection with
the announcement of the “Year of the Russian Language Abroad”. On
21 July 2007, the Russian World Foundation was created to support the
use of the Russian language. On 4 November 2007, at Moscow State Uni-
versity, the Foundation held the first “Russian World Assembly”. The
World Conference of Compatriots Living Abroad in November 2008 was
a rehearsal for the World Congress of Russian Compatriots Living
Abroad scheduled for 2009. According to Alexander Chepurin, Director
of the Department for Work with Compatriots Abroad, “it can be said
that the Russian diaspora is waking up”. It is very important for the na-
ture of the cooperation between Russia and its compatriots to change;
the emphasis has shifted from questions of the implementation of hu-
manitarian assistance to mutual partnerships. Chepurin noted that “we
want the Russian diaspora in any country to rally for the most common
values and interests of compatriots”.’” However, some problems still
remain: the formulation of these goals and the awareness of common
interests.

Much more attention has been paid by the Russian embassies to work
with compatriots. In November 2007, Vladimir Putin, in his Kremlin
speech to the heads of diplomatic missions, added the establishment of
sustainable mechanisms for ensuring the legitimate rights of compatriots
living abroad to the priorities of Russian foreign policy. In 2007, approxi-
mately 60 conferences and 7 regional conferences of compatriots were
held.®

Relations between Russia and its diaspora have not yet emerged from
the preparatory stage, but the realities of modern policy increasingly re-
quire their early formation and utilization. All kinds of NGOs, confer-
ences and meetings on Russian-Ukrainian relations are very important
at this stage. They help in the analysis of feedback and create a common
strategy and policy for protecting the interests of the Russian minority in
Ukraine.

At a meeting in July 2008 of ambassadors and permanent representa-
tives of the Russian Federation to international organizations, Russian
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President Medvedev drew attention to the fact that in many cases the
issue is abuses against Russian and Russian-speaking populations, stating
that “protecting and defending those rights is the element of our overall
integrated work”.

In Moscow on 7 July 2008, an international conference entitled
“Compatriots — Descendants of Great Russians” was held. In a congratu-
latory message to the conference participants, President Medvedev noted
that “interaction with compatriots allows us to unite our efforts to ad-
vance the usage and acceptance of Russian language and Russian culture,
which helps to maintain the high international authority of Russia”.*’

Compared with previous similar events, the results of this international
conference contain several new provisions that address the basic task of
consolidating the compatriots’ organizations and their media, so that
they can more fully realize their ethnic, cultural, economic, political
and public information rights. In accordance with the decision to facili-
tate the establishment of regular dialogue, compatriots’ associations in-
troduced a system of country, regional and global diaspora conferences
whose purpose was to define fundamental interests and to consolidate
positions. Those interests were more fully integrated through various
channels of dialogue with the authorities of the countries in which they
live.

Moscow Mayor Yuri Luzhkov actively took part in finalizing the
medium-term public policy programme with respect to compatriots
abroad for 2009-2011, paying special attention to Ukraine. According to
the metropolitan mayor, the Ukrainian authorities’ policy of displacing
Russia, and in particular the Russian language, from Ukraine should not
be allowed.* Luzhkov also believed that, when finalizing the programme,
particular consideration must be given to working with young compatriots.
He stated: “we should strengthen the aspect of working with young com-
patriots. This is very important because here we can just talk about
strengthening the Russian language abroad.” He maintained that the age
of compatriots should not be ignored by the Moscow authorities. In sup-
port of compatriots abroad in 2009-2011, the Moscow authorities decided
to allocate 804 million roubles.*!

However, a survey conducted by the Russian Public Opinion Research
Center found that nearly half of Russians believe that the authorities are
not ineffective in protecting the rights of compatriots abroad. The poll,
which took place on 12-13 July 2008, involved 1,600 participants in 153
settlements in 46 areas, in the regions and the republics of Russia.*> More
than one-third (37 per cent) of those surveyed stated that work to protect
Russians abroad was inefficient and 12 per cent said it was extremely
inefficient; 8 per cent believed that the government “left them to their
fate”. Another 18 per cent of survey participants assessed the protection
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of the rights of Russian citizens abroad as satisfactory, and 3 per cent as
“very effective”; 21 per cent of respondents had difficulty answering.
Nearly half (53 per cent) of those surveyed believed that Russia should
adopt political measures to protect Russians abroad: 23 per cent voted
for economic sanctions and another 2 per cent were not opposed to the
use of military force.*

In conclusion, it should be noted that Russia had no previous experi-
ence of working with compatriots abroad. There is no “post-Soviet space”
any more — the collapse of the Soviet Union created a new reality of sov-
ereign, independent countries. There was almost no reporting on the situ-
ation of Russian compatriots in Ukraine between 1991 and 2005. The
regulatory framework for work with compatriots abroad had not been
developed to appropriate Russian standards, and key concepts such as
“compatriots abroad” were not defined. However, Russia paid consider-
able attention to improving the regulatory framework on this issue. On
the other hand, supporting media — especially print — are provided as an
afterthought. There is a lack of a well-designed system to support public
associations of compatriots living abroad and their media (not just con-
ferences and meetings). In Ukraine at the local level, there is also a great
shortage of support programmes for Russian compatriots. The World
Congress of Russian Compatriots Living Abroad held in Moscow on 1-2
December 2009 has shown that there remain a lot of problems in protect-
ing the Russian minority in Ukraine.** One country alone cannot solve
them - only Russia and Ukraine together can do it.

The analysis in this chapter shows that the chief problem for Russian
speakers and Russian compatriots in Ukraine is political. It is particularly
acute during election campaigns, as was seen during the Ukrainian presi-
dential elections in 2010. Viktor Yanukovich promised to initiate legisla-
tion to raise the status of the Russian language in Ukraine and that was
one of the main reasons people in the eastern part of Ukraine voted for
him.

Yet problems persist in education and the right of Russians to obtain
an education in Russian, in cultural development, in Russian-language
publications, in the registration of research results, in the imposition of
the Ukrainian version of names, and so on. The full substitution of the
Russian language by the Ukrainian language creates disquiet for the
Russian minority in Ukraine, especially in obtaining vital information in
medicine and pharmacology.

In Ukraine, the existence of these problems concerning Russian com-
patriots, especially in the use of the Russian language and in reducing the
information space, could create a tense situation. To ease this tension it is
essential that legislative and practical initiatives in the area are carried
out in accordance with rulings on the protection of national minorities by
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the United Nations, the OSCE, the Council of Europe and other inter-
national organizations.

R2P efforts between Russia and Ukraine need to address not just poli-
ticians but, above all, lawyers and diplomats in accordance with inter-
national law. The people of Ukraine are very tolerant, wanting peace,
tranquillity and a guarantee of their rights. Russia’s role in protecting
minorities in Ukraine has been neutral. What the Russian minority in
Ukraine really needs is assistance in organizing different kinds of activi-
ties, greater mobility and free access to information from Russian sources.

A lot of conflicts could be prevented and solved with the help of the
younger generation. The constructive exchange of views and a joint
search for an understanding is essential. Young Russians in Ukraine
would greatly benefit from communicating with students from Russia and
the government should provide such an opportunity. Moreover, making
contact with Russian students can provide the occasion to develop joint
international projects for young people in Ukraine and Russia.

The problems of Russian compatriots in Ukraine should be resolved in
a spirit of understanding and tolerance in accordance with the principles
of good neighbourly relations between states. The kin-state can have an
interest, but cannot take unilateral responsibility for protecting minori-
ties abroad. Solving the problems between Russia and Ukraine by diplo-
matic means would promote political and social stability, and would lead
to a strengthening of friendship and cooperation between the two coun-
tries and their peoples.
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Brazilians in Paraguay: A growing
internal problem or a regional
issue?

James Tiburcio

Introduction

Brazilians in Paraguay represent a prominent minority, a minority from
the most powerful country in the region, which is eager to spread its in-
fluence, albeit through peaceful means. A number of incidents of a polit-
ical, social and economic nature have reignited tensions on the two sides
of the border. The April 2008 elections in Paraguay, won by Fernando
Lugo, a former Roman Catholic bishop, supported by a broad coalition
of mostly leftist opposition parties led by the Patriotic Alliance for
Change (Paraguay’s second-largest party), increased expectations sur-
rounding the rights and demands of the so-called Brasiguaios. Legislation
concerning land and social rights has been passed, aimed at curbing the
influence of Brazilian immigrants in agriculture. Although the Brazilian
government has had a history of dialogue and accommodation towards
its neighbours for more than a century, stronger words and attitudes in
order to protect its citizens in the neighbouring country might appear to
be justifiable in the long run.

Brazil’s role and dilemma in Paraguay

Since 1994, Brazil has increasingly come to assume a renewed role as a
regional leader in the Southern Cone and, to some extent, in the whole of
South America. Brazilian President Luiz Inacio Lula da Silva’s nearly

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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nine years in office were marked by accommodation, articulate dip-
lomacy and constant consultation with leaders of neighbouring countries.
At the same time, Lula da Silva actively worked to make Brazil not only
a nominal but a tangible economic, political and military power in the
region. This increased role has not come without a price in Brazil’s rela-
tions with its neighbours. On various occasions, new and old issues have
come to the fore and threatened not only Brazil’s commercial interests in
the region, including a hydroelectric plant in Ecuador and gas supplies
from Bolivia, but also the situation of hundreds of thousands of Brazil-
ians in neighbouring countries, particularly in Paraguay.1

In 1943, there were only 513 Brazilian farmers in Paraguay. That
number had risen to 636 by 1956, and by 1962 there were 2,250 Brazilians
in the Eastern Border Region — 4 per cent of the region’s population.? In
1969, the number was 11,000; 10 years later it was 150,000, and today
some claim there are up to 500,000 Brazilians and their descendants,
representing 10 per cent of Paraguay’s population, and most of them con-
centrated within 200 kilometres of the shared border.® Brazil, Latin
America’s sole Portuguese-speaking country, is also its largest and most
economically powerful, bordering 10 different countries, among them
Paraguay. The contemporary border line was established in 1872, follow-
ing the War of the Triple Alliance, the bloodiest conflict in Latin American
history, which pitted Paraguay against an alliance featuring Brazil, Argen-
tina and Uruguay, from 1865 to 1870.* The war changed the region for-
ever and Paraguay is yet to fully recover from it, as the conflict annihilated
as much as 69 per cent of its population and reduced its territory by
140,000 square kilometres (roughly one-fifth of its former size).” Para-
guayans fought another inter-state war 62 years later, this time against
Bolivia (1932-1935). Known as the Chaco War, it was apparently over
territorial issues, and turned out disastrously for both sides.®

From 1870 to 1954, the country experienced a period “between dicta-
tors”, during which much of Paraguay’s land was sold to foreign corpora-
tions and individuals while the political arena was dominated by two
antagonistic groups: the Liberal Party and the Colorado Party.” Brazilian
and Argentine occupation following the War of the Triple Alliance lasted
until 1876, though their entanglement permeated Paraguay’s contempor-
ary history to the point that Argentina supported the Liberals whereas
Brazil sided with the Colorados, finally leading to a coup in 1954, headed
by Lieutenant Colonel Alfredo Stroessner from the Colorado Party. He
remained in office until 1989 by winning, unchallenged, one election after
another, every five years until 1988. Stroessner was overthrown by the
father of his daughter’s husband, General André Rodriguez in 1989.% An
uneasy transition to democracy has been slowly taking place, with the
most recent elections held in May 2008. They were won by Fernando
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Lugo, bringing to an end 61 years of Colorado rule, the longest a political
party has been in office in the world to date.’

The host country

Paraguay has been plagued by political instability and imprisoned by the
lack of a maritime harbour since the colonial period. With a gross domes-
tic product amongst the lowest in South America (agriculture, livestock
and forestry account for 29 per cent; industry 14 per cent; the service sec-
tor 52 per cent), the dynamic force in Paraguay’s economy is agriculture,
which accounts for 90 per cent of the total merchandise exports and em-
ploys 36 per cent of the workforce. A significant proportion of the popu-
lation, 46 per cent, lives in rural areas; 41.2 per cent lack a monthly income,
although in urban areas this figure drops to 27.6 per cent. Inequality is
amongst the world’s worst, with 43.8 per cent of the national income held
by 10.0 per cent of the population, while the poorest 10.0 per cent holds
only 0.5 per cent. At the same time, 10.0 per cent of the population owns
66.0 per cent of the land, and 30.0 per cent of the rural population is
landless.'”

Paraguay’s indigenous people are the Tupi-Guarani. The Spanish
began arriving from 1524, and the following 200 years were dominated by
the Society of Jesus (the Jesuits), who organized 100,000 previously semi-
nomadic Guarani in over 30 reducciones (communal townships).!' The
country became independent in 1811 without recourse to war, and by
that time most of its estimated 500,000 inhabitants were of mixed Guarani
and Spanish ancestry, or mestizos.'> The War of the Triple Alliance, from
1865 to 1870, reduced Paraguay’s population to 200,000; two-thirds of all
adult males and much of its territory were lost.> A high birth rate com-
bined with a decreasing mortality rate throughout the twentieth century
has brought today’s population to 6,831,306 (July 2008 estimate).'*

Today’s indigenous population of 85,000 does not reflect the strength
of the Guarani language, which was declared an official language of Para-
guay in 1992 and has been part of the school curriculum since 1994. Ac-
cording to a World Bank survey, 50 per cent of Paraguay’s population
speaks Spanish and Guarani in customary speech, while 37 per cent speak
Guarani as their first language.'® Guarani provides Paraguay with a
unique linguistic culture, as it is the only country in the Americas that has
both a European and an indigenous language as its official languages. The
language lends Paraguay an added sense of national pride and identity,
and is used as a national symbol against foreign interests, cutting across
social cleavages.'’

Informal relations dominate Paraguay’s political and economic sys-
tems, to the extent that it can be defined as an oligarchic society. Institu-
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tions are generally frail; in particular, the judicial system, the tax and
customs administration and government expenditures are made within a
context of patronage in the public sector.’® Since 2003, there have been
improvements in most governmental sectors, the public sector pension
system has been reformed, the fiscal situation has been steadily stabilized,
and progressive public servants have been appointed to key positions in
government.'” The year 2008 was considered a landmark in Paraguayan
history, as on 15 August a new government was democratically elected in
free and fair elections and sworn into office. The new government was
formed by a broad umbrella coalition, bringing together socialists, com-
munists, landless workers” movements, indigenous groups and traditional-
ists in a successful bid to end the 61-year rule of the Colorado Party.’

Until the mid-1970s, Paraguay’s economy was based on cattle herding,
manioc, yerba mate, cotton and sugarcane, but since then soy has become
the most important export.”! This economic shift started in the early
1960s, when the rightist Paraguayan dictator, Alfredo Stroessner, and his
foreign relations minister, Sapena Pastor, introduced a series of policies
aimed at harnessing the country’s economic structures to those of its re-
gionally dominant neighbour, Brazil. Those policies resulted in a number
of projects and initiatives, such as the bi-national hydroelectric plant of
Itaipu, Paraguayan use of the Paranagud Harbor in the state of Parana,
Brazil, the construction of roads in Paraguay, loans, military, technical and
moral support, and, most importantly, the creation of some of the condi-
tions necessary for mass immigration from Brazil to Paraguay.”

Through the past 40 years of Brazilian immigration, thanks to the in-
troduction of intensive soy monoculture, Paraguay has become economic-
ally integrated into the macro-regional and world commodities market.*
But that has come at a price for Paraguay’s sovereignty, as it hosts a new,
increasingly powerful minority from a kin-state that once very nearly des-
troyed it, and also with a cost for the Brazilian nationals and descend-
ants living within Paraguay’s borders.

The creation of an immigrant minority

Three parallel processes helped to catalyse Brazilian immigration to Para-

guay:

1. land policies in Brazil and Paraguay aimed at expanding the occupa-
tion of their respective national territories;

2. land issues and their consequences in different Brazilian states; and

3. regional cooperation and integration projects.

The former Eastern Border Region of Paraguay — now the administrative

departments of Amambay, Canendiyi and Alto Parand — was until

the 1960s one of the few remaining frontier areas suitable for intensive
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agricultural development in South America. It had remained largely
undeveloped owing to a lack of resources and interest from the Para-
guayan elite.?* The region has the most fertile lands in Paraguay, and, by
the beginning of the Stroessner government in 1954, a small group of in-
vestors, many of them Brazilian, had already purchased extensive areas
of land in the region. In order to clear the land, most investors attracted
increasingly destitute subsistence farmers from the other side of the
border, in Brazil, which was experiencing continued internal migration
motivated by a conjunction of climatic, land, economic and cultural phe-
nomena that would last until the early 1980s. These landless farmers had
been migrating since the early 1930s from other states of Brazil, such
as Minas Gerais, and from the north-eastern states towards the south-
eastern and southern states of Brazil.”®

In 1940, Getulio Vargas’ Brazilian government created the programme
“Marcha para o Oeste” (March to the West), in order to incentivize the
occupation of Brazil’s central-western region. Two projects were organ-
ized, one in the state of Goids and another in the state of Mato Grosso
do Sul, which borders Paraguay. They attracted impoverished rural
workers from the north-eastern states and from the neighbouring state of
Minas Gerais. The Vargas and subsequent governments invested heavily
in advertising focused on southern farmers, emphasizing the fertility of
the soil, the low price of the land, the subtropical climate similar to that
of their state of origin, the abundance of water, the level topography of
the land and the natural subtropical soil cover.?

A decade later, the “Plano de Metas” (Plan of Deadlines) led to more
westward migration. Concomitantly, different federal administrations im-
plemented macroeconomic development programmes aimed at financing
the expansion of Brazilian agricultural capacity and encouraging the im-
plementation of storage networks, roads, new agricultural techniques,
general mechanization and industrialization. Myriad programmes with
conflicting objectives were initiated between 1940 and 1980. Some of
them promoted the mechanization of agriculture, while others encour-
aged migration.”’

Between 1966 and 1983, a wave of immigration from Brazil to Para-
guay was set in motion, aided by close ties between the two military re-
gimes, especially from the “Act of Iguacu” onwards, which acted as a
facilitator of a largely spontaneous flow of people. The most important
factors that combined to provoke the phenomenon were probably (1) a
friendly Paraguayan government, (2) the existence of a vast, fertile and
relatively unoccupied area along the border of the two countries that was
suitable for agriculture, (3) land price arbitrage opportunities for increas-
ingly land-scarce southern Brazilian farmers, and (4) a surplus of farm-
hands in Brazil owing to increased mechanization in agriculture.
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Composition of the Brazilian minority in Paraguay

Different groups coexist within the Brazilian minority in Paraguay. Con-
sidering that Brazil itself was a recipient of large numbers of immigrants
up to the 1950s, the makeup of Brazilian immigrants to Paraguay was
also diverse. Therefore, it is extremely important to differentiate and
avoid generalizations that lead to misperceptions, which are common in
the literature studying the Brazilian presence in Paraguay.

The socioeconomic makeup and geographical origin of Brazilian im-
migrants in Paraguay varied throughout the first 20 years. Although the
immigrants included successful farmers, politicians and businessmen, who
influenced Paraguay’s whole economy and political spectrum, most Bra-
zilians and Paraguayans of Brazilian descent of the first, second and even
third generation are farmhands.

The largest group is composed of first and subsequent generations of
Nordestinos (North-easterners), the majority of whom are ethnically
mixed — European and Amerindian — and are from the Brazilian states of
Pernambuco, Paraiba and Bahia. They went to Paraguay in stages, first
migrating from the north-eastern states of Brazil to central states such as
Goias, then to the south-eastern states of Minas Gerais and Sdo Paulo,
and then just across from the border to Parand, in an overlapping and
relatively continuous flow. Most remained disenfranchised and landless,
working on seasonal harvests such as that of sugarcane, while others were
absorbed into the growing industries, flooding the slums of the big cities.
Those who crossed the border into Paraguay in that period had a defined
role, namely to prepare the land for the soy monoculture. They worked
under different contract systems and most remained in the country ille-
gally. For that reason, they had no protection whatsoever against exploi-
tation, forced eviction and other forms of abuse by powerful Brazilian
landowners and Paraguayan authorities. After the first five to eight years,
most land had already been cleared and immigrants were forced to resort
to subsistence farming, cultivating cotton and manioc, or offering their
manpower as day workers in various occupations, directly competing for
employment with similarly impoverished Paraguayans.®

The second, less numerous, Brazilian group is composed of second- and
third-generation German immigrants, some Italians and a small number
of different Slavic descendants, known as Sulistas (Southerners). They are
the offspring of the pioneers in the Brazilian south in the states of Rio
Grande do Sul, Santa Catarina and Parand who had first started immi-
grating to Brazil from the 1810s.*’ These immigrants imposed a new
model of intensive monoculture, and by the 1990s they dominated the
Eastern Border Region, both economically and socially. Taking advan-
tage of land prices in Paraguay that often were 10 times lower than prices
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in their states of origin in Brazil,”” the members of this group were able

to purchase a significant area and transform the country into the world’s
fourth-largest soy exporter.’!

For a 20-year period starting in 1970, these two groups — which had a
common nation-state entity as their origin, a common nationality and a
common language (Portuguese), but differed in almost every other as-
pect, such as ethnic origin, economic situation and skills — coexisted
peacefully. They complemented each other as rural employer and em-
ployees, reproducing a Brazilian socioeconomic model in Paraguay. As
well as the Nordestinos and Sulistas, Brazilian small farmers, farmhands
and adventurers from other states, such as Minas Gerais, Mato Grosso do
Sul, Sdo Paulo and Parand, also immigrated to Paraguay, attracted by the
land rush.*

A third group that is not usually regarded as such and is consequently
ignored consists of the ‘borderline’ Brazilian workers. They work and
often live in Paraguay, but formally are still domiciled in Brazil. They
send their children to study across the border in Portuguese-speaking
schools, receive medical treatment in Brazil and are registered in the
Brazilian social security system, but they in fact live in Paraguay.

The three groupings have by no means remained stable over the years.
It is estimated that 300,000 people emigrated and then returned to Brazil,
especially in the early 1990s, although the community continued to grow
as the balance remained positive.*

United and divided by soy

The Brazilian minority in Paraguay, therefore, cannot be understood and
studied without its raison d’étre, soy. In 1982, US farmers produced 80 per
cent of the world’s soybeans. Today, US farmers produce only 37 per cent,
as Argentina, Brazil and Paraguay, among others, increased cultivation
and processing by almost 250 per cent, especially between 1990 and
2004.%* Soy, which is used in hundreds of food and drink preparations
(natural and industrialized), is regarded by some as either a miracle food
or a dangerous carrier of natural toxins.*

There are Brazilian farmers engaged in cattle grazing, cotton growing,
dairy farming, corn growing and other activities, but in 2005, of an esti-
mated 600,000 soy producers in Paraguay, 40 per cent were Brazilian,
German Paraguayans, Japanese Paraguayans and Mennonite farmers
constituted 36 per cent, and native Paraguayans accounted for the re-
maining 24 per cent.*® An increase of 300 per cent in international soy
prices between 1970 and 1977 became the driving force in the new com-
munity’s quest for economic and political power. Nowadays, China’s
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growth, though less rapid with today’s global financial crisis, ensures
international soy prices remain relatively high and is likely to keep fuel-
ling soy’s expansion.>’ Soy production has proven to be a profitable activ-
ity but, owing to a narrow tax base and high levels of tax evasion and
informality, the economic benefits have not spread evenly to other sec-
tors of society and other regions of the country.*®

In a predominantly agricultural country, critics see soy as the greatest
threat to the environment and to the livelihood of thousands of campe-
sinos (small farmers). Activists accuse Brazilian sojeros (soy producers),
supported by biotech and agrochemical corporations, local and national
authorities and the local financial sector, of violence against small farmers,
brutal land evictions and indiscriminate fumigation with potentially
harmful chemicals.’® In addition, small subsistence farmers have been dis-
placed by the production of soy, and other farming enterprises such as
cotton growing and cattle rearing that employ comparatively larger num-
bers of rural workers have lost ground to an activity that is greatly di-
vorced from the rest of the Paraguayan economy and more intimately
linked to Brazil.** On the other hand, supporters insist that soy means
progress, bringing prosperity and development to the country in the not
too distant future.*!

Minority issues: Land and sovereignty

The Brazilian minority in Paraguay faces a number of problems that are
interconnected and must be seen in the context of soy and economic
issues. Although Brazilians are a minority in Paraguay, in some towns
along the border they constitute the majority and are seen as the oppres-
sors rather than the oppressed. Jorge Mafiach developed a theory in the
context of the United States—Mexican border in which the distribution of
power between neighbouring nations determines the nature of their bor-
der situation, leading to balanced versus unbalanced borders, equal and
unequal relationships. In his model, when a smaller nation shares a bor-
der with a stronger economic and political entity, the stronger will sup-
plant the weaker, turning the border into a migratory region where
languages, customs and people blend and come into conflict.*?

Despite conflicting interests between the local population and the new
immigrant minority, the situation remained relatively stable prior to 1989.
The Stroessner dictatorship was friendly towards the new community and
quickly drew it into the ranks of the Colorado Party. Meanwhile, mainly
between 1971 and 1975, ligas campesinas (peasant agrarian associations)
were repressed and persecuted by the government, and violent land evic-
tions and illegal land distribution became commonplace. Tensions erupted
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as soon as the 1989 coup sent General Stroessner into exile in Brazil and,
since his death in 2006, long-suppressed social demands have finally had
the chance to be voiced.®

Since 1990, clashes over land between landless peasants, small farmers,
indigenous communities and the Brazilian minority sojeros have intensi-
fied, although so far the most powerful farmers have been left largely
undisturbed. In 2004, an especially violent year, dozens of people were
wounded and public buildings were occupied by protesters — including
landless organizations. The pattern has been recurrent since then. The
International Committee of the Red Cross (ICRC) travelled to various
parts of the country visiting farmers held in prisons and police stations in
connection with one of the most difficult land crises in contemporary
Paraguayan history. In total, ICRC delegates visited 621 farmers arrested
by police and military forces during evictions from illegally occupied land.**

Renewed hope of land reform with the election of Fernando Lugo has
encouraged more frequent land invasions. Combine harvesters are burnt,
hostages taken and farming tools and cell phones stolen. The new gov-
ernment plans to buy or expropriate unused and illegally acquired land
and redistribute it to small farmers.* The 1967 real property law was re-
vised and in 2005 a new law was passed prohibiting foreigners from own-
ing land within 50 kilometres of the borders. The law was not enforced
during the Nicanor Duarte government, and the new Paraguayan govern-
ment has affirmed that, when it does come into effect, it will not be retro-
active.*

Leaders of peasant organizations defend land reform by force if neces-
sary, because they see the land situation in Paraguay as part of “Brazilian
imperialism”. Violence against Brazilian farmers, including assassinations,
has occurred, although there is a lack of evidence linking the violence to
the victims’ minority status.”’ The most radical landless movement in Para-
guay, Mesa Coordenadora Nacional de Organiza¢des Camponesas (Na-
tional Coordination Board of Peasant Organizations), supported by the
Federacdao Nacional Camponesa (Peasants’ National Federation), has
vowed to press on with new invasions, agreeing to negotiate with the gov-
ernment only in a “crusade to expel” Brazilian farmers from Paraguay.
The Federation accuses the Brasiguaios and international corporations
such as Monsanto and Cargill of environmental irresponsibility and
charges them with the destruction of the lifestyle and livelihood of small
farmers. Owing to soy’s continuing advance, more and more families are
forced to move to slums, mainly around the capital, Asuncién. In response,
the more powerful Brasiguaios soy producers have since organized them-
selves and hired armed militias to guard their property.*

Most farmers believe that the current government is encouraging land
invasions by promising a piece of land to all landless Paraguayan people.
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According to some farmers, peasants camped around the farms are said
to be waiting for a government command to break into the Brazilian
farms and repossess what was taken illegally. Local law enforcement offi-
cials have declared that they do not have the means to ensure the safety
of farms and farmers, and have already requested reinforcements from
the capital. A common practice exacerbating land issues is the denial of
notary services to Brazilians, making it difficult to register land titles in a
country beset with land-related conflicts. At the same time, farmers de-
mand the presence of the National Guard to protect them and evict oc-
cupiers.* Both sides have legitimate claims and a solution remains to be
found. The current Paraguayan government has shown a moderate face
in all its public statements and has promised to uphold the constitution,
noting that it guarantees private property but also guarantees land for
all.>®

Language and identity

In the past four decades, settlements in Paraguay along the border with
Brazil have come under a strong Brazilian cultural influence through
open Brazilian television channels and radio stations and the use of Por-
tuguese by the Brazilian minority. The strong economic, political and
cultural power of the immigrant minority places a constant strain on
Paraguay’s national heritage and pride. As occurs in most recent immi-
grant minority processes, the construction of social, ethnic and territorial
identities is undistinguishable from symbolic and real economic and cul-
tural power relations. As members of a prominent minority, immigrant
children are encouraged by their parents to maintain their roots through
traditions and memories linking them to their parents’ origins. At the
same time, they are compelled to assimilate into their surrounding envir-
onment and build new identities in order to have a more “normal” life in
their adopted country.’!

Santos analysed the formation of the Brasiguaio identity and described
two experiences: (1) an essentialist tendency and (2) a fragmented identi-
ties view.”? The essentialist tendency aims to establish inherent, shared
and permanent characteristics of the group, resulting in the emergence of
prejudice and the stigmatization of the Brazilian immigrant in Paraguay.
The non-essentialist, i.e. fragmented, view is an attempt to provide a
more pragmatic analysis. The essentialist tendency is associated with the
diverse ethnically based identities created by the Paraguayan and Brazil-
ian media, especially the printed media, and subsequently appropriated
by different interests. Brazilians in Paraguay, especially the Sulistas, also
make use of a sense of unity and ethnic homogeneity in order to present
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a unified front when defending their interests before the host-state au-
thorities, as well as when demanding more protection from their kin-
state, Brazil. Concurrently, Paraguayan landless movements have justified
their xenophobic and arbitrary actions by relying on the perceived unpat-
riotic behaviour of the Brasiguaio identity to justify demands for the
transfer of the land occupied by the “invaders” and their subsequent ex-
pulsion from Paraguay.

The Brasiguaio hegemonic identity falls apart when confronted by the
divisions within the minority community itself. The Brazilian authorities
have been called upon to defend not only the rich and landed Sulista
community but especially the disenfranchised Nordestino part of the minor-
ity, which presently has a strong Afro-Brazilian and low-income compo-
nent. The term Nordestino itself is an inappropriate label because an
undetermined percentage of this section of the community is categorized
as such without any empirical basis. Brazilian diplomatic authorities have
been called upon to defend Brasiguaio from Brasiguaio, clearly demon-
strating the divisions within the division, although such episodes are rare
and possibly of minor importance. Still, the situation is further compli-
cated by the municipal authorities on the Brazilian side who refuse to
accept more returnees owing to the already complex land and social
issues plaguing the border regions in the Brazilian states bordering Para-
guay.>

Citizenship and legality

When compared with other recent immigrant minorities around the
world, Brasiguaios rank amongst the highest in terms of the number of
individuals living illegally within a host-state in relation to its total popu-
lation.>* In 2006, of an estimated 500,000 members of the Brazilian mi-
nority in Paraguay, 300,000 were illegal residents.” Their illegal status
undermines the immigrant community’s claims for recognition of land
titles, access to rural credit and legitimacy in the eyes of Paraguayan soci-
ety. Paraguayan authorities blame the lack of precise statistics for the
inadequacy of governmental programmes that try to address growing so-
cial problems.”® At the same time, Brazilian government officials main-
tain that Paraguayan bureaucracy makes it virtually impossible for most
Brazilian immigrants to obtain permanent resident visas to live legally in
the country, even those who have been in the country for many years and
have contributed towards Paraguay’s strong soy economy.>’

The Asuncién Treaty, signed on 26 March 1991 by Argentina, Brazil,
Paraguay and Uruguay, establishing the Common Market of the Southern
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Cone (Mercosul) as from 31 December 1994, and consolidated by the
Protocol of Ouro Preto of 1994, also addresses immigration issues among
its members. All member states advocate equality of treatment of foreign
workers as signalled by membership in international treaties and in the
conventions of the International Labour Organization, while reserving
some professions to nationals. The advent of Mercosul has increased the
porosity of the borders. Agreements that allow for shared social security
and bi-national use of medical facilities on both sides are already effec-
tive in some border towns, further blurring national identities and bound-
aries in these regions.” The Multilateral Agreement on Social Security of
Mercosul of 14 December 1997 grants migrant workers and their families
access to social security as available in the host country. In the Mercosul
Social-Labour Declaration, signed by the presidents of the member states
on 10 December 1998 in Rio de Janeiro, member states agree to uphold
equality of treatment, rights, protection, information and aid recognized
by the host-state regardless of nationality.

A technical working subgroup (SGT) with specific thematic committees
dedicated to labour, employment, social security and immigration issues
was created within the Mercosul framework in 1991. The subgroup has
been studying border migration and its impacts on the labour and service
markets, and has elaborated guidelines for future common normative in-
structions regarding worker movement between member states.*

For the Brazilian minority in Paraguay, a different approach must be
envisioned because most members of the community live illegally and
carry out their activities in the unofficial economy. Increasingly, Brazilian
labourers spend part of the year in Paraguay and part in Brazil, limiting
the accuracy of existing studies and the effectiveness of proposals and
recommendations based on them. Agriculture is followed by the service
industry as the biggest employer of Brazilians in Paraguay. Brazilians liv-
ing near the border are routinely employed in Paraguay, especially in the
storage sector of the contraband industry in Ciudad del Este.*!

Far from being a homogeneous minority, Brasiguaios are divided along
several lines, including their region of origin in Brazil, ancestry, land own-
ership, assimilation into Paraguayan society and proficiency in local lan-
guages. Economically, they are the driving force behind one of the two
powerhouses of the country, responsible for making Paraguay the fourth-
largest soy exporter in the world today.®> The other side of the coin is that
their presence has disrupted the livelihoods of local peasant populations.
Subsistence farming is threatened by the omnipresence of soy plantations.
Natural ecosystems have been destroyed and what remains is under con-
stant threat owing to widespread and indiscriminate use of fumigation by
producers who use genetically modified as well as unmodified soy seeds.
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Although Brazilian immigrants are a minority, their language and culture
have supplanted those of their Paraguayan counterparts in some areas,
creating a gaping wound in that country’s national pride, which in turn
generates social unrest and discontent. The Brazilian minority in Para-
guay has become a regional issue to which there is no easy solution. In-
deed, Paraguay’s failure to protect this national minority may lead to an
escalation of land conflicts in the Eastern Border Region.

Soy milk kinship and Brazil’s responsibility to prevent

Despite clear divisions within the minority, there are also overlapping
economic and kinship ties among Brazilians in Paraguay. A soy kinship
coordinated by farmers has played a relevant economic and political role
in the community. Kinship ties have given the Brazilian community a
“comparative advantage”, to the detriment of Paraguayan society at
large, in performing some social and economic roles, especially those
connected with the soy production chain.®® The basic social institutions —
kinship, economics, politics and religion — have supplied the necessary
means to create a perception of separation. Economics, in the sense of
provision for a group, forming the structure for it to adapt to its new en-
vironment, took precedence over other basic institutions, unifying an
objectively disparate migrant group and generating a possible case for
the explicit application of the principle of the responsibility to protect
(R2P).%* At this point, although it is not part of the R2P criteria, some
claim that the Brazilian government has a responsibility to protect the
land of the Brazilian minority and their way of life, even though its loca-
tion happens to be across the border.®

The Brazilian government, however, has demonstrated its commitment
to fulfilling its responsibility to prevent further violence against Brazil-
ians in Paraguay by supporting the democratic Paraguayan government
both politically and financially. Direct political, diplomatic and economic
prevention measures are being utilized. In July 2009, Brazil agreed to
change a three-decades-old agreement concerning the Itaipu dam and
hydroelectric plant, a joint bi-national venture located on the shared bor-
der, bringing to an end a prolonged dispute.®® The new deal will inject an
additional US$240 million a year into a small economy dependent on soy
and with a significant informal sector. Brazil has also agreed to build a
higher-capacity electricity line to Asuncién, valued at US$450 million
over three years. Most Brazilian analysts were sceptical of the readiness
of Lula da Silva’s government to accept Paraguay’s demands. Some even
saw the agreement as a pronounced sign of weakness and as reason for a
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potential loss of credibility before international creditors.”” However, the
Brazilian government has justified its actions as signifying support for
and confidence in the present Paraguayan government, in line with its
responsibility to protect the Brazilian minority in Paraguay. In so doing,
the Brazilian government hopes “to address both the root causes of prob-
lems and their more immediate triggers”.%

Negotiations related to the Brasiguaios situation were halted before
the agreement and, following it, various pre-agreements related to the
right of Brazilians to live and work in the neighbouring country have
been signed. The Paraguayan president, Fernando Lugo, declared that
the supplementary revenues would be directed to social programmes
such as healthcare, poverty relief and nutrition for school children. The
new 500 kilowatt transmission line will allow the establishment of more
industries and create more jobs, as well as attract much-needed foreign
investment.*’

There is growing evidence that Brazil’s vote of confidence in the Para-
guayan government is bearing fruit. The first year of Fernando Lugo’s
government marked the end of a 61-year military dictatorship. New legis-
lation aimed at ensuring accountability and good governance was passed,
which in turn is contributing to the generation of improved investor con-
fidence in Paraguay. Most encouragingly, trade between the two countries
increased by 51 per cent in 2008, despite the global economic crisis.”

Effective cooperation and intelligence-sharing have become possible
with the successful negotiation concerning Itaipu. Preventive measures
on Brazil’s part go beyond energy policy. Both countries have a mutual
interest in fighting the smuggling of arms, illegal drugs, electronic equip-
ment and a multitude of other contraband. The deal also presents South
America with a successful model of a mutually beneficial venture in rela-
tion to shared natural resources that can be followed by other countries
in the region.”

There has also been progress on direct prevention measures on the
legal front through regional integration. Mercosul has gained momentum,
at least in the Southern Cone, with increased participation by member
states’ citizens in supranational forums such as the Foreign Trade Meet-
ing (Encomex) and in organizations such as the Training Center for Re-
gional Integration (CEFIR), among other initiatives that are playing an
important role in strengthening regional institutions that have a direct
impact on root causes.

Despite all these positive prevention initiatives, much remains to be
achieved. The Brazilian media, the business sector and some well-known
academics are generally highly critical of any preventive efforts towards
Paraguay, even those clearly labelled as measures aimed at protecting the
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Brasiguaios. Paraguay’s internal political problems and corruption scan-
dals provide plenty of ammunition for Brazilian opinion-makers to op-
pose policies and programmes of both state and non-state actors designed
to ensure stability in the region.

The responsibility to react

Tensions can lead to potential R2P situations if these tensions are
aggravated and remain unaddressed. Nonetheless, the probability of the
present Brazilian government intervening in Paraguay is at best re-
mote, even if preventive measures fail to improve the living conditions
of Brazilian nationals across the border. Lula da Silva’s foreign policy
has been repeatedly described as consensual, pragmatic and peaceful,
and mostly unaffected by national opinion. There is no evidence to sup-
port any abrupt changes in policy over the Brazilian minority in Para-
guay unless a significant and unlikely escalation in violence were to take
place.”

However, a different scenario might develop in the post-Lula era. Ac-
cording to a decree sanctioned by President Lula da Silva in October
2008, the Brazilian state defines foreign aggression as, “among others,
hostile prejudicial acts against Brazilian sovereignty, territorial integrity
or the Brazilian people, even when they do not imply the invasion of the
national territory”, and it provides for a system of national military and
civil mobilization against foreign aggressions.” Thus, it allows the govern-
ment to act in the event that preventive measures and coercive political,
economic and judicial measures fail to address a perceived foreign ag-
gression, such as unfair treatment of the Brazilian minority in Paraguay.

Nonetheless, the present Brazilian government seems to be willing
to wait for preventive measures to take effect in preventing further vio-
lence against the Brazilians in Paraguay. There are no reasons to believe
that future governments will come to regard the Brasiguaios issue as a
threat to Brazil’s sovereignty or to the Brazilian people in general. And,
although a number of Paraguayan landless peasants’ organizations
constantly threaten to dispossess Brazilian farmers, the Paraguayan
constitution advocates respect for private property. Despite continued
political turmoil in Latin America, land nationalization in Paraguay
seems to be a long way off.”* Supporting a moderate or democratic left-
wing government and steering it away from more radical influences is
certainly beneficial for Brazil, which has preferred to intervene in a be-
nign fashion in economic and political areas, thus generating goodwill to-
wards Brazilians in Paraguay.”
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The responsibility to rebuild

South America’s deadliest conflict, the War of the Triple Alliance (Para-
guay against Brazil, Argentina and Uruguay), still stirs national resent-
ment in Paraguay. In the 1870s, Argentina and Brazil made as little effort
as possible to rebuild the devastated country, exiting after six years of
parasitic occupation and leaving behind a traumatized population that to
this day struggles to overcome past and present difficulties that have
their root causes in the war. Faced with such historical warnings, Brazil
has added reasons to invest in preventive measures and “soft” interven-
tion, rather than military intervention and its overlapping responsibility
to follow through and rebuild.

On the other hand, through the years, state and non-state actors in
Brazil and Paraguay have taken tentative steps towards true reconcilia-
tion, and the new Itaipu deal can be seen as long overdue reparation. The
R2P literature supports the notion that redressing even centuries-old em-
bedded issues can provide the necessary preconditions to prevent the re-
surfacing of the situation that led to military intervention or, even better,
“to prevent conflicts and humanitarian emergencies from arising, intensi-
fying, spreading, persisting or recurring”.’® Brazilian civil society mostly
does not acknowledge Brazil’s role in destroying Paraguay during the
War of the Triple Alliance and does not approve of unilateral donations.
Surveys have shown that Brazilians believe they have enough internal
problems not to waste resources on their neighbours, even if this involves
Brazilian nationals. Such attitudes can be changed by implementing con-
tinuous grassroots social and economic cooperation programmes de-
signed to break conflict-generating prejudices and misconceptions.

National interest and the responsibility to protect

Brazil’s greatest dilemma in terms of its kin-state interests in Paraguay is
guaranteeing the livelihood of half a million Brazilians and Brazilian de-
scendants in its neighbour’s territory, while simultaneously respecting the
host government’s sovereignty, and this warrants further research and re-
flection. Until now, the government of Brazil has regarded its responsibil-
ity to protect as a responsibility to prevent. Empowering the Paraguayan
government to fulfil its responsibility as a sovereign state to ensure fair
treatment and promote economic development and wealth redistributionis
Brazil’s best option for avoiding any possibility of invoking R2P. Direct
intervention is not seen as an acceptable option by Brasilia. Rather, fi-
nancial, political and diplomatic incentives are presently understood to
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be “commensurate with the ends, and in line with the magnitude of the”
situation.”” Kin-states dealing with minorities abroad can learn from
Brazil’s policies towards its migrant workers in Paraguay, in their own
efforts to prevent tensions rising to create R2P-triggering threats.
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The responsibility to prevent
conflicts under R2P: The Nigeria—
Bakassi situation

Rhuks Ako

Introduction

Nigeria and Cameroon, two neighbouring countries in West Africa, have
been involved in border disputes and conflicts over the ownership and
administration of the resource-rich Bakassi Peninsula. Following several
failed diplomatic attempts to resolve the ownership of the disputed Ba-
kassi Peninsula, which was under Nigerian administration until the early
1980s, Cameroon approached the International Court of Justice (ICJ) to
determine the legal ownership of the peninsula. The ICJ decided that
Cameroon owns the resource-rich peninsula and directed Nigeria to hand
over the territory to Cameroon. However, the judgment did not end the
hostilities between the two countries because Nigeria refused to give up
the peninsula and maintained a visible military presence in the region,
ostensibly to protect its citizens from the Cameroonian authorities. In
2006, Kofi Annan, former Secretary-General of the United Nations, suc-
cessfully brokered diplomatic negotiations between the two countries,
which produced the Greentree Agreement (GTA) signed by both coun-
tries at Greentree, New York, on 12 June 2006. The terms of the GTA
laid down procedures for a peaceful handover of the territory from Ni-
geria to Cameroon.

That notwithstanding, the prospects for peace in the resource-rich re-
gion are still elusive, if not hopeless, given the frequency of violent clashes
between both countries. This chapter provides a critical perspective on
the recent developments in the region, showing, in particular, the possi-

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4



THE NIGERIA-BAKASSI SITUATION 209

bility of Nigeria re-intervening as a kin-state in the territory on the pre-
text of acting to protect the interests of its nationals who are resident
there. It draws heavily on the notion of the responsibility to protect
(R2P) to argue that, even though both countries contributed to the cur-
rent situation by not adhering strictly to the terms of the GTA, they can
still act to prevent a recurrence of violent confrontation. The chapter
posits that, although the prospects for conflict prevention are tied to the
dispositions of Abuja and Yaoundé, Abuja bears a greater responsibility
to achieve this, mainly because it has been at the forefront of promoting
the responsibility to prevent conflicts in the continent within the frame-
works of the African Union (AU) and the Economic Community of West
African States (ECOWAS).!

Indeed, Nigeria has acted promptly by deploying its resources to sup-
port security frameworks within the sub-continent.? However, the dispute
over the Bakassi Peninsula is unique because Nigeria is a party and so it
presents a different situation for Nigeria, which usually plays a mediatory
or monitoring role in disputes in which it is not directly involved. The
Bakassi situation thus presents a quandary for the Federal Government
of Nigeria, which has to decide whether to act decisively as demanded by
a large section of its citizens or to be more diplomatic in handling post-
GTA incidents occurring in the Bakassi Peninsula. It is suggested that
Nigeria should show consistency in its commitment to the R2P principles,
particularly the “responsibility to prevent”. Discharging the responsibility
to prevent in effect repudiates the need to engage in the further responsi-
bilities (by the international community) to “intervene” and/or “rebuild”.
It is opined that Nigeria was motivated by the responsibility to prevent
conflicts in its about-turn decision to exit the peninsula without much
ado. Besides, Nigeria’s re-intervention in the Bakassi Peninsula as a kin-
state will be outside the confines of the R2P norm, as evidence from the
Russia-Georgia case suggests.’

This chapter is structured as follows. The first section highlights the
close kin-state relationship that exists between Nigeria and its citizens
resident in the Bakassi Peninsula through a synopsis of the political his-
tory of the peninsula. The second section draws upon and interrogates
the notion of R2P in the context of a unique African political, economic
and diplomatic environment. It is within the R2P context that the notion
subsists of the “responsibility to prevent”, which this chapter argues it is
essential to exercise in the Bakassi issue. The third section examines the
extent to which both Nigeria and Cameroon have adhered to the terms
of the GTA, which they agreed would form the basis of a peaceful resolu-
tion of the conflicts between them over the resource-rich territory. It
specifically examines the difficulties that the Nigerian government has
encountered and overcome in the bid to adhere to the provisions of the
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GTA and to prevent further conflicts with Cameroon. This reveals that,
despite pressure from its citizens to act decisively, the Nigerian govern-
ment has acted maturely by seeking alternative means to end the occur-
rence of violent conflicts with Cameroon. However, as the section further
reveals, neither country, stricto sensu, has adhered strictly to the terms of
the GTA and, thus, they have both contributed to the resurgence of con-
flicts in the Bakassi Peninsula. The final section concludes the chapter.

Nigeria as a kin-state

This section examines the political history of the Bakassi Peninsula,
mainly to highlight the close kin relationship that exists between Nigeria
and its citizens who inhabit the territory. The Bakassi Peninsula is a re-
gion of water-logged mangrove forest with an area of approximately
1,000 square kilometres extending into the oil-rich waters of the Gulf of
Guinea.* The Bakassi Peninsula boasts a submarine bank that is rich in
fish, shrimps and a rich diversity of other aquatic species, owing to two
great ocean currents — the warm east-flowing Guinea current and the
cold north-flowing Benguela current. This makes the Bakassi area a
very fertile fishing ground, comparable only to Newfoundland in North
America and Scandinavia in Western Europe.’ In addition to its proven
marine resources, the region is believed to harbour large deposits of
crude oil owing to its proximity to the Gulf of Guinea, which accounts
for an estimated 10 per cent of the world’s oil and gas reserves.® The
Bakassi Peninsula is particularly strategic to Nigeria because it provides
access from the open sea into Cross River State in Eastern Nigeria, which
is the location of Nigeria’s Eastern Naval Command and the multi-
million Naira Calabar Export Processing Zone. Based on these geostrate-
gic ramifications, a major implication of the conflict between Nigeria and
Cameroon over the ownership of the disputed territory is that it unduly
exposes Nigeria’s naval and economic capabilities.’

Before the formal handover process, the population of the Bakassi Pen-
insula was estimated to be between 250,000 and 300,000, the majority of
them Nigerian.® Though a post-handover census of the region is unavail-
able, it is believed that the peninsula is still inhabited for the most part
by Nigerians. A huge number of the Nigerian population in the peninsula
reportedly chose to remain in Bakassi, and many of those who went back
to Nigeria following the ICJ’s decision have since returned to Bakassi,
mainly for economic reasons. Some returned because of the inadequate
assistance with resettlement that the Nigerian authorities offered repatri-
ated Nigerians.” The failings of the Nigerian government towards its re-
turnee citizens notwithstanding, most of the Nigerian residents of the
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peninsula want to remain Nigerian and associated with Nigeria.'” Conse-
quently, one may argue that, although the Nigerian government’s attitude
towards this group of its citizenry may have diminished their expecta-
tions of the federal government, it has not extinguished them. It appears
that they have identified themselves as Nigerians, want to remain as such
and expect the federal government of Nigeria to recognize them as such.
This may be attributed to the strong visible presence that Nigeria main-
tained in the region while it was a subject of dispute between it and
Cameroon. What may be deduced from the above is that the Nigerian
inhabitants of the region, beyond their concerns about the conflict be-
tween the two countries over the ownership of the territory, expect the
Nigerian government to continue to guarantee their security.

This expectation is not misplaced because the relationship between the
Bakassi Peninsula and Nigeria dates back to the colonial period. It is im-
portant to note that many of the conflicting claims between Nigeria and
Cameroon regarding the ownership of the Bakassi Peninsula are intri-
cately linked to the political history of the territory. Perhaps this is why
much of the literature on this topic is prejudicial. This section relies ex-
tensively on Cornwell’s non-prejudicial account regarding the political
history of the Bakassi Peninsula in his article “Nigeria and Cameroon:
Diplomacy in the Delta”.!! As Cornwell recounts, the German govern-
ment proclaimed a protectorate over the Cameroon region in June 1884,
while Great Britain had similar agreements with Old Calabar signed on
23 July and 10 September 1884. Also in September 1884, Bakassi ac-
knowledged that its territories were subject to the authority of Old Cala-
bar, thus effectively being under the British Protectorate.'” The Berlin
Conference of 1884-1885 recognized Bakassi as part of the British Pro-
tectorate of territories that were unified in 1913 as a single Nigerian Pro-
tectorate.'® Bakassi remained under Nigeria’s administration till 1954 as
part of the administrative “Southern Cameroons”, which was attached to
the Eastern Provinces of Nigeria. Southern Cameroon achieved a limited
form of self-government and full regional status in 1958'* and had a par-
liamentary democracy that lasted until 1961. It conducted its first free
and fair election in which power changed hands peacefully in 1959."° In
1961, Southern Cameroon, buoyed by the prospect of self-autonomy, de-
cided to join French Cameroon under a United Nations plebiscite.'® At
that time, the prospect of having a degree of self-autonomy within a
loosely proposed Federal Republic of Cameroon was preferred to being
completely absorbed by Nigeria, where such a prospect did not exist.

Nigeria continued to maintain a close relationship with the Bakassi
Peninsula, which witnessed a massive influx of many Igbo- and Efik-
speaking Nigerians from secessionist Biafra during the Nigerian civil war
between 1967 and 1970. During this period, Nigeria provided state
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services and collected taxes in the eastern and southern areas of the pen-
insula. This state of affairs continued until the early 1980s, when the
Cameroonian government began to challenge Nigeria’s presence in the
peninsula against the backdrop of the discovery of large oil deposits in
the Gulf of Guinea just south of the Bakassi Peninsula.'"” Cameroon at-
tempted to assert administrative control, including tax collection. The
local population rebuffed the Cameroonian attempt and between 1992
and 1993 made entreaties to the Nigerian government to protect them
from harassment by Cameroonian tax officials.'® Nigeria responded to
the requests by its citizens resident in the Bakassi Peninsula by deploying
its military to the contested area to “protect Nigerian fishing vessels and
traders from harassment by Cameroonian gendarmes”.!” This resulted in
one of the protracted violent conflicts between the two countries over the
then-disputed Bakassi Peninsula. Clashes between security agents from
Nigeria and Cameroon continued as diplomatic attempts to resolve the
territorial dispute between the two countries failed.”

The ICJ determined ownership of the disputed territory in 2002 after
Cameroon approached it in 1994 to settle the border disputes. Following
the Court’s decision, Nigeria gave up villages and territories located fur-
ther north that were affected, but retained a visible military presence in
the Bakassi Peninsula. The maintenance of security personnel in the pen-
insula was undoubtedly in consideration of the economic and security
importance of the Bakassi Peninsula to Nigeria. To avoid further violent
clashes between the two neighbouring countries, Kofi Annan (then the
UN Secretary-General) convened a summit in November 2002 where the
presidents of both countries agreed to establish a commission to facilitate
the peaceful implementation of the ICJ decision. Further summits were
held in 2004 and 2006 and culminated in the GTA, signed by both presi-
dents. The GTA provides the modalities for the peaceful handover of the
Bakassi Peninsula from Nigeria to Cameroon. However, before examin-
ing the relevant provisions of the GTA, Nigeria’s commitment to R2P is
highlighted with particular reference to its activities within the continent
through the African Union and ECOWAS. The concluding part of this
section highlights how the Bakassi Peninsula came under Cameroonian
administration, thus giving rise to the possibility of a kin-state relation-
ship between Nigeria and its citizens resident in the peninsula.

In 1884, when the initial protectorate agreements were made between
Germany and Cameroon and Great Britain and Old Calabar (including
the Bakassi Peninsula), the recognized boundary between the British-
and German-controlled areas ran along the west bank of the Rio del Rey.
However, agreements signed between Germany and Great Britain on 11
March and 12 April 1913 redefined the maritime boundary as the Ak-
payafe River, placing the Rio del Rey and the entire Bakassi Peninsula
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under German authority. Complaints from Old Calabar that the British
did not have the authority to sign away their territories went unheeded.?
The Bakassi Peninsula was back under British control in 1919 after Brit-
ish and French colonial forces conquered the German forces in 1916. The
territories that were held by Germany were divided between Great Brit-
ain and France, with the Bakassi Peninsula forming part of the British
Cameroons, which was administered from Lagos “virtually as an integral
part of Nigeria”.?? The 1913 agreements appear to be the determining
factor in the ownership tussle over the Bakassi Peninsula between
Nigeria and Cameroon. Whereas Nigeria based its arguments on its his-
torical ownership of the territory, its administrative control and the Nige-
rian citizenship of the majority of the inhabitants, Cameroon relied
extensively on the 1913 treaties. The ICJ concurred with Cameroon’s
position and awarded the peninsula to it. A corollary of the ICJ’s decision
is that the Bakassi Peninsula is “foreign territory” to Nigeria and thus
creates a situation where a kinship relationship can be, and is, claimed to
exist between Nigeria and the Nigerian citizens who remain resident in
the peninsula.

The responsibility to protect in Africa

The R2P norm was first conceived by the International Commission on

Intervention and State Sovereignty (ICISS) in 2001, and thereafter ea-

gerly promoted by the United Nations.** As adopted in the 2005 World

Summit Outcome document and subsequent resolutions of the General

Assembly and the Security Council, the concept of R2P rests on three

pillars: “first, an affirmation of the primary and continuing obligations of

states to protect their populations from genocide, war crimes, ethnic
cleansing, and crimes against humanity, and from their incitement; sec-
ond, a commitment by the international community to assist states in
meeting their obligations; and third, an acceptance by Member States of
their responsibility to respond in a timely and decisive manner, in accord-
ance with the UN Charter, to help protect populations.”?

The fundamental, distinct but interrelated dimensions of R2P as enun-
ciated by the ICISS Report include:

¢ “The responsibility to prevent: to address both the root causes and dir-
ect causes of internal conflict and other man-made crises putting pop-
ulations at risk.”

e “The responsibility to react: to respond to situations of compelling
human need with appropriate measures, which may include coercive
measures like sanctions and international prosecution, and in extreme
cases military intervention.”
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e “The responsibility to rebuild: to provide, particularly after a military
intervention, full assistance with recovery, reconstruction and reconcili-
ation, addressing the causes of the harm the intervention was designed
to halt or avert.”

The report emphasizes that prevention is the single most important di-
mension of R2P?° In other words, the fundamental essence of R2P is to
prevent genocide, war crimes, crimes against humanity and ethnic cleans-
ing. It is important to note that whereas the responsibilities to react and
to rebuild are the responsibility of the international community, this is
not the case for the responsibility to prevent — here, the responsibility lies
with the home-country. Where there are complications owing to kin-state
interests, the responsibility to prevent conflicts (arising from allegations
of acts by the host-country tantamount to genocide, war crimes, ethnic
cleansing and/or crimes against humanity) should, out of necessity, be
borne by both the home-country and the relevant kin-state. It is on this
basis that this chapter examines Nigeria’s role as a kin-state in the pre-
vention of further conflicts in the Bakassi region, where Nigerians are al-
legedly persecuted on the basis of their ethnicity/nationality. It is posited
that these acts perpetrated by the Cameroonians not only are contrary to
the GTA but fall within the scope of ethnic cleansing and crimes against
humanity required to invoke R2P mechanisms.

The “R2P” terminology is not expressly used in African regional char-
ters, even though its principles are recognized, at least, in the framework
of the Constitutive Act of the African Union (CAAU) adopted in 2000
and the Revised Treaty of the Economic Community of West African
States. It is pertinent to note that these African frameworks were con-
structed before the ICISS completed its work on the formulation of the
norm. Although this provides a plausible explanation of why the R2P
terminology was not expressly used, it also reveals that Africa has been
progressively recognizing the primary importance of conflict prevention
and management.”” The African conception of R2P is discussed against
the backdrop of the activities of Nigeria and Cameroon towards prevent-
ing the occurrence of further conflicts over the Bakassi Peninsula.

The African Union (AU) was created in 2002 to replace the Organiza-
tion of African Unity (OAU), whose core mandate at inception included
accelerating decolonization on the continent.”® Unlike the OAU, which
focused primarily on the security and territorial integrity of states, the
AU reconceptualized security by de-emphasizing territorial integrity. This
progressive change is noteworthy given OAU’s history of considerable
failure to avert intra- and inter-state conflicts, with far-reaching implica-
tions for the continent.”” Article IV(h) of the CAAU expressly grants the
right of the AU to intervene in a member state, while recognizing
the principles of territorial independence and sovereignty, pursuant to a
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decision of the Assembly in respect of grave circumstances, namely war
crimes, genocide and crimes against humanity.* To give effect to this pro-
vision, the Peace and Security Council (PSC) was constituted as “a col-
lective security and early-warning arrangement to facilitate timely and
efficient response to conflict and crisis situations in Africa”.’' Specifically,
the Protocol Relating to the Establishment of the PSC, which came into
force in January 2004, mandates the Council to engage in:

¢ the anticipation and prevention of disputes, conflicts and policies that
may lead to genocide and war crimes;

e peacemaking and peacebuilding functions to resolve existing conflicts;

e the authorization and deployment of peace support missions;

e the recommendation to the Assembly of intervention in the case of
“grave circumstances”;

e the support and facilitation of humanitarian action.*

In 2004, the African Union concluded a framework document on the
establishment of the African Standby Force (ASF) to comprise soldiers
drawn from member countries for the purpose of deployment for peace-
making and peace support duties as authorized by the AU’s Peace and
Security Council.*

The Economic Community of West African States, on the other hand,
was founded in 1975 primarily to promote economic integration among
the 16 original member countries.** In 1999, however, and against the
backdrop of the outbreak of violent civil wars in Liberia and Sierra
Leone, ECOWAS adopted the Protocol Relating to the Mechanism for
Conlflict Prevention, Management, Resolution, Peace-keeping and Secur-
ity.> Article 3 of the Protocol provided the following objectives:

e “prevent, manage and resolve internal and inter-State conflicts under
the conditions provided in Paragraph 46 of the Framework of the
Mechanism™;

e “strengthen cooperation in the areas of conflict prevention, early-
warning, peace-keeping operations, the control of cross-border crime,
international terrorism and proliferation of small arms and anti-
personnel mines”;

¢ “maintain and consolidate peace, security and stability within the Com-
munity”;

e “establish institutions and formulate policies that would allow for the
organisation and coordination of humanitarian relief missions”;

e “promote close cooperation between Member States in the areas of
preventive diplomacy and peace-keeping”; and,

e “constitute and deploy a civilian and military force to maintain or re-
store peace within the sub-region, whenever the need arises”.

The conditions for the application of the Mechanism as provided for in

Article 25 include:
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e “In cases of aggression or conflict in any Member State or threat
thereof”;
e “In case of conflict between two or several Member States”;
e “In case of internal conflict:
that threatens to trigger a humanitarian disaster, or
that poses a serious threat to peace and security in the sub-region”;
e “In event of serious and massive violation of human rights and the rule
of law”;
e “In the event of an overthrow or attempted overthrow of a democrati-
cally elected government”;
* “Any other situation as may be decided by the Mediation and Security
Council”.
The ECOWAS Mediation and Security Council decides when intervention
through ECOWAS’s multinational Monitoring Observer Group (ECO-
MOG) is necessary. ECOMOG has intervened in conflict zones in the
sub-continent to carry out intervention, peace enforcement and peace-
keeping missions.*®
Clearly, these regional organizations — the AU and ECOWAS - contain
a set of rules and guidelines aimed at preventing conflicts that are similar
to the principle to prevent conflicts under the R2P norm. Consequently,
even though the R2P terminology is not expressly referred to in the char-
ters of organizations, the essence and goals fit comfortably with the glo-
bal R2P nomenclature.

The responsibility to prevent: Nigeria, Cameroon and the
GTA

This section highlights the key provisions of the Greentree Agreement.
Thereafter, it discusses the obstacles that Nigeria’s government has over-
come in the determination to abide by the principle of conflict preven-
tion as enunciated in the AU and ECOWAS charters, which are identical
to the R2P norm. Article 2 of the GTA provides that Nigeria would with-
draw from the northern part of the Bakassi Peninsula within 60 days of
the signing of the agreement and would leave the region completely
under Cameroonian control within two years.’” Within this period, Ni-
geria was to maintain a civil administration and a police force necessary
for the maintenance of law and order in the “Bakassi Zone” — the tiny
southern tip of the peninsula that Nigeria was to control until June 2008
— subject to restrictions contained in section 3 of Annex 1 of the GTA.
These include Nigeria protecting against any activities that might preju-
dice Cameroon’s peace or security; stopping the transfer or influx of Ni-
gerian citizens into the region; not engaging in any activities that might
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hinder the transfer of authority to Cameroon; equipping its police force
with only light equipment strictly necessary for the maintenance of law
and order and for personal defence; guaranteeing to Cameroonian na-
tionals wishing to return to their village in the Zone the exercise of their
rights; and not positioning any armed forces in the Zone. Following the
transfer of the Bakassi Peninsula to Cameroon, resident Nigerian citizens
are free to remain in the Zone and are guaranteed the exercise of their
fundamental rights and freedoms as recognized under international law.
Article 3(2) expressly states that Cameroon shall:

(a) not force Nigerian nationals living in the Bakassi Peninsula to leave the
Zone or to change their nationality;

(b) respect their culture, language and beliefs;

(c) respect their right to continue their agricultural and fishing activities;

(d) protect their property and their customary land rights;

(e) not levy in any discriminatory manner any taxes and other dues on Ni-
gerian nationals living in the Zone; and

(f) take every necessary measure to protect Nigerian nationals living in the
Zone from any harassment or harm.

Annex 1 of the GTA prescribes a special transition regime for a period
of five years, during which officers and uniformed personnel of the Ni-
gerian police may access the Zone, in cooperation with the Cameroonian
police, with the minimum of formalities when dealing with enquiries into
crimes and offences or other incidents exclusively concerning Nigerian
nationals. At the end of the special transitional regime, Cameroon is to
fully exercise its rights of sovereignty over the Zone.

It is worth stating at this juncture that it is Nigeria’s presidency that is
the driving force of the commitment to adhere to the terms of the GTA
to avoid further conflicts with Cameroon over the Bakassi Peninsula. The
first obstacle faced by Nigeria in implementing the GTA was the legality
of implementing the bilateral agreement. Section 12(1) of the 1999 Ni-
gerian Constitution provides that: “No treaty between the Federation
and any other country shall have the force of law except to the extent to
which any such treaty has been enacted into law by the National Assem-
bly”.*® In essence, the National Assembly’s ratification of the GTA is a
prerequisite to the implementation of the GTA. Nevertheless, the incum-
bent president (Yar’adua), like his predecessor (Obasanjo) who signed
the GTA, has maintained that this legal loophole will not deter him from
implementing the GTA.* In the interim, President Yar’adua has sent the
GTA to the legislature for its approval.** The Senate public hearing into
the issue has been characterized mainly by criticism from the political
and military establishments alike that they were not properly consulted
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prior to the signing of the GTA by the previous president, Obasanjo.*!
While a decision from the legislature is pending, President Yar’adua has
continued to implement the GTA.

The second dilemma that Nigeria faced internally was the constitution-
ality of ceding a territory that was still recognized by the country’s Con-
stitution as part of Nigeria. Bakassi is listed as a Local Government Area
of Nigeria;42 thus, if the Bakassi Peninsula were to be ceded to Cameroon
in accordance with the ICJ’s decision and the terms of the GTA, Nigeria’s
Constitution would have to be amended to delist Bakassi as being a Ni-
gerian territory. The process to amend the Constitution for this purpose
is convoluted and would not be completed in time to meet the period set
by the GTA.* In any case, it was (and remains) unlikely that the presi-
dency would garner the required support to amend the Constitution,
given the local opposition to the ICJ’s decision, the terms of the GTA
and the mode of its implementation. The presidency, however, found an
ingenious solution to overcome this obstacle. It moved the physical
boundaries of the Bakassi local council to a new location carved out from
the Akpabuyo Local Government Area, which was well within Nigeria.
This “new Bakassi” is expected to be the new home for Nigerians who
return to Nigeria from “Cameroonian” Bakassi.

Thirdly, Nigeria has had to cope with vociferous opposition from within
of its decision to abide by the ICJ’s decision and the handover process as
prescribed by the GTA. Nigerians have expressed their antagonism to the
handover decision and process through various means including news-
paper publications, pressure group activities, litigation and militant activ-
ities.* The lawsuit instituted by eight indigenes of the Bakassi local
government to challenge the president’s decision to implement the GTA
is most pertinent at this point. The plaintiffs are claiming 356 billion naira
from the federal government for the compulsory ceding of their ancestral
home and land, as well as their source of livelihood, to Cameroon in an
unconstitutional manner. They are also claiming 100 billion naira damages
for the infringement of their human rights to dignity, to acquire and own
immovable property and to self-determination.* In its decision made two
weeks before the official date slated for the handover, the court gave a
restraining order to stop the federal government from going ahead with
the planned handover. The presidency nonetheless went ahead with the
handover as planned and described the judge’s order as a bad one that
could not be respected. The federal government thereafter applied to an-
other federal High Court to stay proceedings on the suit and appealed
against the decision purportedly restraining it from ceding the Bakassi
Peninsula to Cameroon.*® While the legal battles persist, Nigeria’s Minis-
ter for Justice has restated the President’s intention to adhere to the bi-
lateral agreement with Cameroon to peacefully hand over the hitherto
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disputed territory. Nigeria’s intention, according to the minister, is to
abide by the GTA to promote peace in the region and “advance the
cause of African brotherhood and good neighbourliness among countries
of the continent”.*

However, it is argued that Nigeria and, indeed, Cameroon have not ad-
hered strictly to the provisions of the GTA. Specifically, Article 3(a) of
the GTA provides that Nigeria shall not conduct or allow any activities in
the Zone that will prejudice Cameroon’s peace or security for the period
of two years that the GTA permitted Nigeria to keep its civil administra-
tion and police force necessary for the maintenance of law and order in
the Zone.”® Given the rise in militant activities in the Bakassi Peninsula
in that period, it is questionable whether Nigeria discharged this respon-
sibility adequately. Indeed, the rise in militant activities by Nigerian
groups is a direct consequence of Nigeria’s agreement to hand over the
territory and its unconcerned attitude towards its nationals who chose to
return “home” to Nigeria. The militant groups, allegedly mainly from the
troubled Niger Delta, had vowed to make the region ungovernable
should Nigeria go ahead with the process.*’ The manner in which Nigeria
treated Bakassi returnees, some of whom originally hailed from the Niger
Delta, has further heightened tensions between the government and mili-
tants, whose activities have cut Nigeria’s oil production in the Niger Delta
by at least one-quarter. One of the complaints of the returnees in the
“new Bakassi” where the government plans to resettle them is that it is
landlocked and therefore unsuitable for their traditional lifestyles, which
revolve around fishing and other water-based subsistence activities. Sec-
ondly, the government’s arrangements to resettle them can only be de-
scribed as shoddy and uncoordinated, with recent reports from “new
Bakassi” claiming that influential government officials and politicians are
battling to buy the government-constructed houses to the detriment of
the returnees.’!

The link between these occurrences in Nigeria and militant activities in
the Bakassi Peninsula is captured by the demands of militant groups —
the Niger Delta Defence and Security Council and the allied Bakassi
Freedom Fighters — which kidnapped 10 oil workers off the coast of
Cameroon on 31 October 2008. The militants’ demands included that the
Nigerian government renegotiate the GTA, compensate the Bakassi re-
turnees adequately and release two militia members seized by Cameroon
during a series of militant attacks on Cameroonian security forces before
and since the handover.? An interesting twist to the militant activities in
the Bakassi Peninsula is the allegation by the militants that the Nigerian
military is also involved in targeting Cameroonian nationals in the Ba-
kassi Peninsula. The Movement for the Emancipation of the Niger Delta
(MEND), denying allegations by Nigeria’s military command that the
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militants were responsible for the attack on Cameroonian nationals in
the Bakassi Peninsula, blamed the Nigerian military instead.”> MEND
claimed that the Nigerian military was angered that the Cameroonian
troops had ignored weapons deliveries received by MEND through the
estuary by Bakassi and was seeking revenge.’* The veracity of this claim
is not as important as the fact that it raises the prospect that Nigeria’s
military was involved in activities in the Bakassi region contrary to the
provisions of the GTA. This, in addition to the Nigerian government’s
failure to prevent or control militant activities in the Bakassi Peninsula,
suggests that Nigeria failed in its obligations not to allow activities that
would prejudice Cameroon’s peace or security. However, Nigeria could
argue that Article 3(d) of Annex 1 permitted Nigeria to equip its police
force in the Zone only with light equipment necessary for the mainte-
nance of law and order and for personal defence. From experience in the
Niger Delta where full military action has failed to bring militants under
control, Nigeria could argue that the mandate to ensure that Cameroon’s
peace and security were not prejudiced, as provided in the GTA, was
inadequate. In other words, inadequacy in the GTA, not Nigeria’s inepti-
tude, is responsible for the rise in militant activities that are having
unpleasant repercussions for both countries and possibly the sub-region
in the near future.

Cameroon has also not fulfilled its obligations under the GTA with re-
gard to the protection of the human rights of Nigerians resident in the
peninsula. Article 3(1) of the GTA provides that “Cameroon, after the
transfer of authority to it by Nigeria, guarantees to Nigerian nationals liv-
ing in the Bakassi Peninsula the exercise of the fundamental rights and
freedoms enshrined in international human rights law and in other rele-
vant provisions of international law”. Article 3(2) lists some of these
rights, which include the protection of Nigerian nationals’ property; not
levying discriminatory taxes and dues; and taking every necessary meas-
ure to protect Nigerian nationals from any harassment or harm. How-
ever, soon after the handover of the territory, Cameroonian gendarmes
began to pursue Nigerian citizens resident in the Bakassi Peninsula for
taxes. For instance, residents of Archibong Town, the main town in the
section from which Nigeria withdrew, claimed that, after Nigerian troops
left, Cameroonian gendarmes moved in and started harassing the
residents — seizing their boats and nets and demanding back taxes.> This
attitude is a major reason the inhabitants of the Bakassi Peninsula
opposed the ceding of the territory to Cameroon and Nigeria’s imple-
mentation of the GTA. As a result of continuing persecution after the
handover,”” Nigerian nationals who still reside in the Bakassi Peninsula
live in constant fear, despite the assurances made by President Biya and
the GTA. Following reports of continued maltreatment of Nigerians by
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the Cameroonian authorities, the Nigerian government deployed its
troops to the Nigerian side of the border. Cameroon responded by clos-
ing the border, patrolling the waterway, shooting sporadically and threat-
ening to shoot any Nigerian who breached their territorial integrity — a
response reminiscent of the incident that culminated in the killing of
more than 10 Nigerian soldiers by Cameroonian gendarmes in the early
1980s.®

Before Cameroon shut the border, it declared that Nigerians in the
ceded territory would not be allowed to cross over and those on the Ni-
gerian side would not be allowed to enter Cameroon. The decision to
shut the border, particularly against the backdrop of other acts of vio-
lence and harassment perpetrated specifically against the Nigerian popu-
lation resident in the Bakassi Peninsula by the Cameroonian government,
is construed as intending to drive Nigerians out of the region. Thus far,
over 3,300 Nigerians have reportedly been forced to leave the area owing
to incessant harassment, while approximately 300 were allegedly tortured
and about 23 killed between October 2009 and January 2010.> The con-
stant and consistent acts of killing, rape and harassment of Nigerians
aimed at eradicating them from the hitherto contested region undoubt-
edly fall within the scope of ethnic cleansing and/or crimes against hu-
manity. Although a universal definition of “ethnic cleansing” does not
exist, it is understood to broadly encompass the planned deliberate re-
moval from a specific territory of persons of a particular ethnic group by
force or intimidation, in order to render that area ethnically homogeneous.
Crimes against humanity, on the other hand, are defined as the ongoing
perpetration of particularly odious offences (including murder, extermi-
nation, torture, rape and political, racial or religious persecution) that
constitute serious attacks on human dignity or grave humiliation or a
degradation of one or more human beings as part either of a government
policy (although the perpetrators need not identify themselves with this
policy) or of a wide practice of atrocities tolerated or condoned by a gov-
ernment or a de facto authority.®” However, what is more worrying at this
juncture is the fact that, if the Nigerians “trapped” in the Bakassi Penin-
sula continue to be maltreated, Nigeria may be forced to react as it had
in the past by deploying troops offensively.®!

Although Nigeria’s commitment to the GTA thus far is a positive ac-
tion from an R2P angle, the failure to act decisively may prompt further
militant groups to engage the Cameroonian authorities on behalf of their
kin. This will raise further complications and challenges to the ways that
Nigeria handles the situation. Some of the complicated issues that may
arise if militants organize themselves to react as an alternative to the
government include: Will Nigeria permit the Cameroonian authorities to
enter Nigerian territory in pursuit of these elements? If Nigeria should
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deny the Cameroonians entry, as it is most likely to, to what extent will
this further compromise the safety of its citizens residing in the Bakassi
Peninsula who may then suffer reprisal attacks? Will the Nigerian gov-
ernment at this stage be forced to react to protect its innocent nationals
from reprisal attacks? All these questions should be considered against
the backdrop of continuing opposition from Nigerians and the fact that
the GTA is still awaiting legislative assent. If the legislature refuses to as-
sent to the GTA, this will raise further questions about the legality of the
entire handover process, which has been pursued exclusively by Nigeria’s
presidents. One cannot rule out the Bakassi issue being used as a cam-
paign point in the next elections should legislative assent stall for a
couple of years, as it very well may.

Consequently, it is imperative that both Nigeria and Cameroon re-
assess their obligations under the GTA, which assigns roles and responsi-
bilities to both countries for a peaceful handover of the Bakassi Peninsula
from Nigeria to Cameroon. Both countries must continue to cooperate
towards achieving this aim, particularly as the region is still under a spe-
cial transition regime regulated by the GTA. Under this regime, which is
to last for five years after Nigeria transfers authority to Cameroon, Cam-
eroon is to:

(a) Facilitate the exercise of the rights of Nigerian nationals living in the Zone
and access by Nigerian civil authorities to the Nigerian population living in
the Zone;

(b) Not apply its customs or immigration laws to Nigerian nationals living in
the Zone on their direct return from Nigeria for the purpose of exercising
their activities;

(c) Allow officers and uniformed personnel of the Nigerian police access to
the Zone, in cooperation with the Cameroonian police, with the minimum
of formalities when dealing with inquiries into crimes and offences or other
incidents exclusively concerning Nigerian nationals; and

(d) Allow innocent passage in the territorial waters of the Zone to civilian
ships sailing under the Nigerian flag, consistent with the provisions of this
Agreement, to the exclusion of Nigerian warships.®?

After this period, it is the responsibility of Cameroon to take effective
control of and sovereignty over the region. However, the success of the
GTA is to be measured not by Cameroon taking full control of the terri-
tory but by the establishment of peace during the process and afterwards.
Nigeria can promote this goal by reassessing its treatment of its Bakassi
returnees and ensuring that it acts to promote their human security. This
includes resettling them and compensating them adequately. The possibil-
ity of this being done now appears slim as many of the returnees have
left the resettlement camps to fend for themselves following the neglect
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they suffered whilst there. Militants’ activities in the Bakassi Peninsula
are bound to continue if nothing is done to ameliorate the suffering of
the returnees whose interest they claim to advance. The Cameroonian
authorities bear the responsibility to ensure that the human rights of Ni-
gerians who choose to remain in the Bakassi Peninsula are protected.
Furthermore, the Cameroonian government should provide infrastruc-
ture necessary to develop the area. Indeed, rapid infrastructural develop-
ment in the area will encourage trade and integration between people on
both sides, thereby de-emphasizing the significance of the border, pro-
moting peace in the region and preventing the spread of violent unrest.*®

Highlighting the role of a kin-state in preventing conflicts does not in
any way suggest that the responsibility the international community bears
in this regard is diminished. The international community must still act
proactively in carrying out this responsibility to ensure that the relation-
ship between Nigeria and Cameroon does not degenerate any further. Of
course, the international community played a vital role in encouraging
peace talks and agreements between the two countries, but it must con-
tinue to show interest in their post-agreement relationship to ensure it
does not break down irretrievably. All the more so, considering the fact
that the region is of great economic and security interest to both coun-
tries and neither has absolute jurisdiction over the territory yet.

Conclusion

This chapter has highlighted the unspoken yet important role that kin-
states can play in preventing conflicts under the R2P norm. Indeed, the
role of kin-states was unanticipated until Russia invaded Georgia on the
basis that it was protecting its citizens under the application of the R2P
norm. The chapter, focusing on the Nigeria—-Cameroon imbroglio over
the resource-rich Bakassi Peninsula, highlights some of the hurdles that
kin-states must overcome to prevent conflicts as anticipated by the R2P
norm.

The chapter specifically examines some of the lingering issues arising
from the chaotic handling of the Bakassi Peninsula dispute between Ni-
geria and Cameroon, which the United Nations has hailed as exemplary
for the way it helped to resolve a long-standing and protracted border
conflict. It posits that neither country has adhered strictly to the terms of
the GTA, which provides the basis for the peaceful transition. While Ni-
geria has been negligent in its responsibility to ensure that activities
would not compromise Cameroon’s peace or security, Cameroon has not
abided by the terms of the GTA to ensure that the rights of Nigerian citi-
zens residing in the peninsula are not abused. The chapter argues that



224 RHUKS AKO

these failures have contributed to the exacerbation of militant activities
in the Bakassi Peninsula. Specifically, the long-term targeting of Nigerian
citizens in the peninsula by Cameroonian gendarmes, ostensibly to force
them out of the region, is tantamount to crimes against humanity and/
or ethnic cleansing. This situation presents an excuse for the Nigerian
government to claim that it must intervene in the region to protect
Nigerian citizens from continued harassment by the Cameroonian
authorities despite an agreement to the contrary.

Indeed, whether this is enough of an excuse for Nigeria to venture into
foreign territory is debatable. Although Nigerians would generally define
this as a change of direction in their government’s actions towards safe-
guarding Nigerians resident abroad, the international community will not
share this sentiment. This is particularly so since the Bakassi Peninsula is
no longer disputed territory following the ICJ’s judgment awarding the
territory to Cameroon. Thus, any attempt by the Nigerian government to
re-intervene in Bakassi will be interpreted as an invasion of sovereign
territory. Nigeria may argue that it is responsible for the welfare of its
citizens — at home and abroad — particularly where they are the targets of
attacks, but it would be against the Law of Nations to decide unilaterally
to enter into the geographical territory of another state without permis-
sion. The global castigation of the Russian government following its inva-
sion of Georgia in August 2008 is a reminder of the reception Nigeria (in
this instance) or any other country that intends unilaterally to enter for-
eign territory forcibly is likely to face. Nigeria can ill afford this sort of
international reprimand or blacklisting at a time when the country is
looking for foreign investments to boost its economy and diversity its oil-
reliant economy. This is all the more so now that oil revenues are dwind-
ling as a result of militant activities in the oil-rich Niger Delta region.
Militant attacks against the oil industry have precipitated a drop in oil
production from the budget benchmark of 2.2 million barrels per day
(bpd) to 1.4-1.5 million bpd. In monetary terms, Nigeria is reportedly los-
ing approximately 8 billion naira a day after the militant attacks on oil
installations in the Niger Delta crippled the country’s exports.** Also, Ni-
geria’s reputation as a promoter of the peaceful resolution of conflicts
will have some bearing on its decision on whether or not it is proper to
re-intervene in the Bakassi Peninsula. Based on its preference for diplo-
matic resolution of conflicts within the continent, it is highly unlikely that
the military option would be the main one.

The prevention of conflicts over the Bakassi Peninsula is advantageous
not only to Nigeria and Cameroon but to the international community as
a whole. The attendant losses from conflicts — including loss of life (mili-
tary and civilians alike), the displacement of affected populations, in-
creased rates of refugees and poverty across the continent, and the
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financial costs and consequences of the hostilities (which could be chan-
nelled to development projects) — can certainly be avoided. The GTA is a
ready framework for preventing further outbreaks of violent conflict
between the two countries but, as revealed earlier, neither country has
adhered strictly to its provisions. The situation as it stands presents an
opportunity for Nigeria to prove that preaching the notion of conflict
prevention is not rhetoric, particularly as Nigeria prides itself on being
the “Giant of Africa” and operates a foreign policy that projects the
country as a frontline country within the continent. This is not to suggest
that Cameroon and the international community at large do not share
the responsibility to prevent. Article 3.3 of the ICISS Report explicitly
states that, “for prevention to succeed, strong support from the inter-
national community is often needed, and in many cases may be indispen-
sable”.®> Although the role of the international community in preventing
further conflicts in the Bakassi Peninsula has been acknowledged, the
signing of the GTA by both parties is not an end in itself. Instead, it
should be considered, as indeed it is, as a sign of the commitment of both
countries to exert their responsibility to prevent conflicts and the begin-
ning of a process to achieve this. All the stakeholders — Nigeria, Cam-
eroon and the international community — need to exercise the political
will that is required to persevere with the early initiatives under the re-
sponsibility to prevent in order to prevent what may be another cata-
strophe in the making.
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Blood across borders: The role of
the kin-state in minority protection

Vesselin Popovski and Nicholas Turner

State borders do not match the borders of nations. The global map is an
inherited historical mismatch of states — as artificial constructs with arbi-
trary borders — and nations — broad groupings with social, cultural and
linguistic ties. Hence there exists a rich tapestry of various national, eth-
nic, religious and linguistic minorities, with many people residing outside
their “kin-state”.

But the blood ties of the nation remain, and transcend the hard bor-
ders of the sovereign state. Ideally, these connections between people
across borders would create friendly relations between their states; shar-
ing the same language, culture and traditions encourages mutual under-
standing. People belonging to the same community should enjoy reunions,
common festivities and celebrations. However, connections across bor-
ders can also be abused and manipulated for political purposes, through
aggressive speeches and appeals for historical revenge. If not resisted,
such rhetoric can escalate, producing tensions, conflict and even mass
atrocities. Past stories of violence and intolerance are brought to life and
often exaggerated in order to create grievances.

Ethnic conflict, as such, does not exist a priori — it has always been con-
structed, first implanted in imagination and then produced in real life.
Differences in blood and ethnos alone do not create reasons for people
to fight each other. But failing to adequately protect the rights of ethnic,
religious, cultural and linguistic groups or to eliminate discriminatory
laws and policies makes these minorities vulnerable and raises griev-
ances that can be exploited by violent extremists or instrumentalized by

Blood and borders: The responsibility to protect and the problem of the kin-state, Kemp,
Popovski and Thakur (eds), United Nations University Press, 2011, ISBN 987-92-808-1196-4
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kin-states. Indeed, there is a clear link between violations of minority
rights and conflict.!

A common misconception of nationalists is that allowing rights and
freedoms to minorities will challenge the sovereignty and territorial
integrity of the state. On the contrary, denying rights and freedoms to
minorities will make them vulnerable and insecure; they will organize
protests and demand autonomy. The Kosovo drama started when a
simple need — to study the Albanian language in schools — was denied.
Trying to assimilate the Albanian minority in Greater Serbia, Milosevic
gradually denied minority rights and this escalated the demand first for
autonomy and then for full independence. History demonstrates that, if
a government satisfies minority rights, there will not be a demand for
autonomy. Or, if a government satisfies the demand for autonomy, there
will not be a demand for full independence.

This book has explored how blood relationships across borders can
contribute to the prevention of conflicts and, in particular, what role kin-
states should play in the protection of minorities. A kin-state may have
strong ethnic, cultural, religious or linguistic links to minority populations
in neighbouring or nearby states, and a legitimate interest in their protec-
tion. Indeed, the kin-state may be directly affected if a nearby state is
failing to satisfy the rights of people belonging to minorities. It may an-
ticipate an influx of refugees, or experience a rise in nationalistic voices
that advocate intervention to protect kin-minorities abroad.

Kin-states may also be well placed to offer advice or assistance to
improve the economic, social and cultural life of the related minorities
abroad. One example of the potential constructive role for kin-states in
resolving sensitive and volatile minority issues, examined by Elizabeth
Defeis in Chapter 5, is the successful resolution of the long-running
disagreement between Italy and Austria over the status of the German-
speaking minority in the South Tyrol region of northern Italy. Following
the Second World War, Austria pursued its kin interest through bilateral
negotiations with UN oversight, leading to the eventual implementation
of a treaty giving greater autonomy to the region.

International norms affirm the rights of persons belonging to minority
groups to establish peaceful contacts across borders with those of a com-
mon identity or heritage. But the strengthening of bonds between a kin-
state and a nearby minority, when pursued individually, may risk creating
or exacerbating tensions with their state of residence, resulting in a de-
terioration in bilateral relations. If the interest of the kin-state extends to
attempts to take unilateral action on the basis of kinship to protect na-
tional minorities living abroad, the prospect of conflict can arise.

A clear example of the divisive effects of pro-minority activities by a
kin-state is Hungary’s adoption of the Act on Hungarians Living in



THE ROLE OF THE KIN-STATE IN MINORITY PROTECTION 233

Neighbouring Countries (known as the “Status Law”) in June 2001, ad-
dressed in some detail by several of the preceding chapters. The law
unilaterally granted special rights for the significant ethnic Hungarian mi-
nority populations in neighbouring Romania, Serbia, Slovakia, Slovenia
and Ukraine to work within Hungary, referring to them as part of the
“unified Hungarian nation”. The Status Law was strongly criticized by
the neighbouring states, particularly Romania and Slovakia, as interfer-
ence in their domestic affairs and a violation of their sovereignty. Among
the law’s provisions were special visas, work permits, educational assist-
ance and access to the Hungarian social security and healthcare systems
for ethnic Hungarians living in neighbouring countries. To receive these
special rights, individuals simply had to voluntarily declare themselves as
being of Hungarian nationality. Neighbouring states considered these
provisions — in particular those concerning employment — discriminatory
against their citizens of non-Hungarian ethnic origin. With tensions rising,
international organizations including the Council of Europe, the Organ-
ization for Security and Co-operation in Europe’s High Commissioner on
National Minorities and the European Union pressured the states in-
volved to start bilateral negotiations, which eventually defused the situa-
tion.

Cases such as South Tyrol and Hungary illustrate the dilemma of kin-
state involvement in minority protection abroad: although kin-states can
provide much-needed assistance, fill capacity gaps and prevent minority
tensions, their interference in the domestic affairs of other states can also
present a destabilizing threat to regional security. Should states be per-
mitted to contribute to the protection of their kin abroad and, if so, how?
Can there be a universal norm for such situations? Or must they always
be considered case by case?

Minority protection in international law

The rights of people belonging to minorities have been a matter of con-
cern for centuries. Since the 1648 Treaty of Westphalia this concern has
been set in the context of state sovereignty, and accordingly the principle
of granting a sovereign title to a territory on the basis of respect for mi-
norities has evolved. In the 1878 Berlin Treaty (Art. 62), the independence
of Bulgaria, Serbia and Romania was linked to the respect of the rights
of minorities. After the First World War, the new independent states
were urged to acknowledge the minority clauses of the Peace Treaties
and make them part of their domestic laws. The Peace Treaties con-
tained a reconciliatory procedure between affected states that often
worked — most cases were resolved by negotiations. The Treaties became
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an important step in the evolution of minority protection: for the first
time they recognized that people living outside usual domestic jurisdic-
tion may need additional guarantees of their fundamental rights from an
external body, if protection within individual states fails. They also al-
lowed the subject of violations to be brought (collectively, if not yet as
individuals) to an international forum.? With the decline of the League of
Nations in the 1930s, however, the minority clauses increasingly became
unenforceable, the League’s Council often failed to act upon complaints
from minorities, discriminatory state policies were ignored and cultural
assimilation was seen as contributing to internal stability. The few cases
brought to the Council were dominated by countries whose ethnic groups
were affected, but they did not care about minorities — rather, they pur-
sued other political goals. The crisis of the system deepened when the
issue of German minorities in Poland and Czechoslovakia was abused as
a pretext for aggression by the Nazi regime.

In 1945 the UN Charter discarded special provisions on minorities in
favour of general human rights law, based on the principles of equality
and non-discrimination. Minority issues were thereby left for states to
deal with internally, bilaterally or regionally. The first global document
exclusively and comprehensively addressing the rights of minorities was
the 1992 UN Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities.” In 2007 the UN General
Assembly adopted the Declaration on the Rights of Indigenous Peoples,
which recognized the need to respect and promote the rights of indige-
nous peoples and noted that these rights are matters of international con-
cern, interest and responsibility.*

In Europe, minority protection also developed first as part of general
human rights law, applicable to all, and more recently minority-specific
conventions such as the 1995 Framework Convention for the Protection
of National Minorities have recognized the need for extra measures of
protection for minorities as vulnerable groups. The Convention has come
under criticism for not being robust enough, for adding little to existing
international treaties, for producing recommendations rather than obliga-
tions, and for weak language that requests states to fulfil its provisions
“as far as possible”.5 Overall, however, the flexibility of the Convention
has allowed a large number of states to ratify it and it can be considered
as setting standards and commitments to be implemented in good faith
with the political will to support a commitment to minority rights.

As well as legal conventions, there have also been political agreements
and mechanisms that, although not legally binding, have contributed to
the protection of minorities. In 1992 — recognizing that ethnic differences
are often instrumentalized resulting in large-scale violence, and with the
aim of preventing such violence — the Organization for Security and Co-
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operation in Europe (OSCE) established the post of High Commissioner
on National Minorities (HCNM). Its mandate, accordingly, is to identify
and seek early resolution of ethnic tensions that might endanger peace
and friendly relations between OSCE participating states.

In international law, responsibility for the protection of minority rights
clearly lies with the state in which the minority resides. States may have
an interest in kin-minorities living abroad but they have no legal right of
interference. But, if the host-state fails to protect a minority group or
groups, what role, if any, can the kin-state play? In tackling this central
question, this book draws upon the responsibility to protect (R2P) norm,
which is particularly relevant to the protection of vulnerable communi-
ties, and therefore to the possibilities and limits for state involvement in
the protection of their kin-minorities abroad.

The responsibility to protect (R2P)

Affirmed by the UN General Assembly at the 2005 World Summit, the
R2P norm emerged to reconcile tensions between state sovereignty and
the need for robust action to halt genocide, war crimes, ethnic cleansing
and crimes against humanity. R2P firmly places primary responsibility for
protecting people from these atrocity crimes with the state. If the state is
unwilling or unable to fulfil this responsibility, it falls to the international
community to take appropriate action to protect threatened populations
— with the possibility of coercive measures including intervention. R2P
can be seen as the culmination of an evolution towards sovereignty as
responsibility, away from the historical conception of sovereignty as a
function of power or control over territory.

R2P understandably attracts most attention related to its provision for
intervention to halt atrocity crimes, or the so-called “third pillar”. Re-
cently, however, a stronger emphasis has been placed on the responsibil-
ity to prevent significant crimes from occurring in the first place, so that
intervention is not required — a priority reaffirmed in the 2009 report of
the UN Secretary-General on implementing R2P.° With the “third pillar”
seen as too interventionist and the “first pillar” limited to domestic meas-
ures, the “second pillar” — providing assistance to states that lack the cap-
acity to protect populations at risk — offers promising opportunities to
improve implementation of R2P. Along with a general focus on preven-
tion rather than reaction, this also seems the most appropriate and desir-
able model for kin-states to exercise R2P.

The responsibility to prevent requires effective protection of minority
rights. The root causes of atrocities can often be found in prolonged poli-
cies of minority discrimination that lead to ethnic conflicts. If minority
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rights are adequately protected, there are fewer opportunities for manip-
ulation of minority issues by radicals in the minority community or in
kin-states. States must therefore support minority groups in expressing
and preserving their identities, while promoting integration and equality
before the law to strengthen social cohesion and prevent discrimination.
The cases explored in this book suggest that language is particularly
important — from the integration of minority languages into educational
curriculums and media content, to the general involvement of minority
language speakers in public life. Wider minority participation in public
institutions should also be encouraged.

The state is clearly the most appropriate actor to implement these
functions as part of its primary obligation to protect its population and,
in particular, vulnerable groups such as minorities. But when the state is
weak or fails in this responsibility, other states, including neighbouring
states, can assist by building the capacity of the host-state to implement
the responsibility to protect. It is here through the “second pillar” of R2P
that the kin-state can play an important role, but it must do so only mul-
tilaterally, as an integral member of regional or global international or-
ganizations. A kin-state should have no special responsibility to protect
minority groups abroad, beyond its responsibility as any other state in
the international community.

The role of the kin-state can therefore be seen within a broader under-
standing of the responsibility to prevent: preventing tensions from esca-
lating to R2P situations by contributing to international efforts to protect
minorities. And the same principle applies — the state in which minority
populations reside has the responsibility to protect minority rights, but, if
it fails to do so, this obligation shifts to the international community.

Multilateral and bilateral mechanisms

As described above, a range of multilateral treaties and declarations set-
ting forth standards for minority protection have been adopted by states
under the auspices of the United Nations and regional organizations. The
latter may be particularly well placed to implement the responsibility to
prevent, whereas the early warning and conflict prevention capacity of
the United Nations is relatively limited. Indeed, Chapter VIII of the UN
Charter specifically encourages the use of regional arrangements for con-
flict prevention. The OSCE is one example of a regional organization
with advanced conflict prevention capacity and tools. Its HCNM can take
early diplomatic preventive action, as well as providing early warning and
technical assistance. As Walter Kemp observes in Chapter 4, while others
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preach about the responsibility to protect, the High Commissioner has
been practising it for more than 15 years.

Nevertheless, international capacity for minority protection is still gen-
erally limited because the standards laid out in international agreements
are non-binding. To implement these international standards, and thereby
actively prevent minority issues from developing into R2P situations,
more specific, binding agreements between states have proved necessary.

Bilateral agreements on minority issues serve to build confidence for
both sides. For the kin-state, they provide a means through which to leg-
ally and legitimately improve protection of kin-minorities in the host-
state. Perhaps more importantly, for the host-state they relieve concerns
about interference by the kin-state. Indeed, they can expressly stipulate
that the parties have no territorial claims on each other — a particular
concern where there are fears of secessionist movements. Bilateral agree-
ments affirm the right of individuals to express, preserve and promote
ethnic, cultural, linguistic and religious identity individually and as a
member of a group. There is no uniform model or procedure for bilateral
agreements because, by their very nature, they are specific to the region
and the parties they address. However, they generally build upon existing
(non-binding) international or regional standards, tailoring these to re-
flect the historical, political and social context.

Treaties can also provide for legitimate cross-border cooperation be-
tween national minorities or minority organizations and the kin-state,
avoiding tensions such as those caused by Hungary’s introduction of dir-
ect cross-border support in its Status Law without the consent of neigh-
bouring states.

The implementation of minority-specific bilateral agreements — or of
minority provisions within general treaties on friendly bilateral relations
— must also be monitored to avoid further disputes, through mechanisms
such as joint intergovernmental commissions. With mandates to facilitate
cooperation and the exchange of information, these commissions allow
pressing minority issues to be debated and resolved in a timely manner
before such issues have the opportunity to become a source of conflict.
For example, Hungary’s joint commissions with its neighbours, particu-
larly Romania and Slovakia, were effective in resolving the conflict re-
lated to the adoption of the Status Law.

The case studies in this book suggest that both bilateral and multilateral
mechanisms for minority protection must focus on specific, practical dif-
ficulties and solutions, such as minority languages and representation in
public institutions. If the dialogue is dominated by vague, emotive ques-
tions of “national identity”, minority issues will be vulnerable to instru-
mentalization. At the same time, nationalist rhetoric must be countered
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by emphasizing that a diverse, well-integrated society is in the interests
of both the majority and minorities, and that the existence of minority
groups enriches the cultural values of the respective countries.

Conclusion

Although the world cannot stand by when minority rights are being vio-
lated, neither can the protection of national minorities be used by kin-
states as an excuse to violate state sovereignty. The analyses undertaken
in this book show that applying the R2P doctrine to this dilemma rein-
forces the primacy of host-state responsibility; as affirmed in numerous
international instruments, the responsibility for minority protection lies
primarily with their state of residence. If a state fails to fulfil its responsi-
bility, whether it is unwilling or unable, the subsidiary responsibility shifts
to the international community as a whole, not to the kin-state in particu-
lar. States have a dual responsibility: firstly to protect and promote the
rights of minorities under their jurisdiction; and secondly to act as re-
sponsible members of the international community with respect to mi-
norities under the jurisdiction of other states.’

There is a clear need to ensure that the interest of the kin-state in pro-
tecting minorities abroad is pursued through constructive engagement
rather than unilateral interference. In this way, the kin-state’s interest can
be utilized as a means to stimulate efforts to improve the general level of
minority protection in both states. It is crucial that, in all cases, kin-state
support is offered only with the full cooperation and consent of the host-
state in which the minority resides, to avoid escalating tensions. Bilateral
treaties and intergovernmental commissions between committed states
have proven effective tools to facilitate such constructive engagement by
the kin-state; providing a legitimate means for active involvement of the
kin-state enables improvements in minority protection while alleviating
concerns and suspicions on both sides.

For the wider international community, efforts to improve minority pro-
tection by building domestic state capacity are the primary means to imple-
ment R2P in this context. International and regional organizations must
also strengthen the tools and political will to implement timely and decisive
collective responses when states are manifestly failing to protect minorities.

Effectively mobilizing international efforts requires accurate risk as-
sessment and early warning for minority-related conflicts. Recognizing
the need to strengthen and improve the coordination of these mechan-
isms within the UN system, in his 2009 report on R2P the Secretary-
General proposed establishing a joint office on genocide prevention and
R2P, bolstering the Office of the Special Adviser on the Prevention of



THE ROLE OF THE KIN-STATE IN MINORITY PROTECTION 239

Genocide. The initiative will need to overcome political resistance from
member states desperate to avoid such scrutiny. The Secretary-General’s
report also rightly emphasizes the need to ensure the two-way exchange
of information and analysis with regional organizations, bringing local
knowledge and perspectives to UN decision-making. Inputs from other
institutions should also be incorporated. As noted by Joshua Castellino in
Chapter 7, the Committee on the Elimination of Racial Discrimination
set up an early warning mechanism for cases in which international peace
and security may be at risk, acknowledging the link between discrimin-
ation and ethnic conflict. Although it issued urgent warnings in the con-
texts of Yugoslavia and Darfur, these concerns were not acted upon until
violence erupted. This underlines the need to ensure that effective early
warning mechanisms are complemented with a strong capacity to imple-
ment timely, collective responses when necessary, if we are to avoid the
risk of further such atrocities in future.
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