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The human rights implications of prison privatization

Introduction

1. Human Rights Advocates (“HRA”) submits this statement to call attention to prison
privatization. Many countries have turned to privatization to cut costs associated with the
detention of criminals and migrants. This practice has led to human rights violations.

2. The economic structure of the private prison industry is in conflict with the state’s
goal of prisoner rehabilitation. International Covenant on Civil and Political Rights
(ICCPR) Article 10 (3) provides that the essential aim of the penitentiary system shall be
“reformation and social rehabilitation”. Privatized prisons lack the incentive to rehabilitate
prisoners because recidivist offenders are turned into profits and lucrative future contracts.

3. Privatized prisons are often understaffed with poorly trained and underpaid guards.*
Prisoners are dehumanized and viewed as a commodity that translates into profits. These
factors contribute to an unsafe environment where prisoner’s human rights are commonly
violated.

The Private Prison Industry

4. In 2004, the Israeli government passed an amendment that allowed for prisoners to
be transferred to private facilities. However, in 2009, the Israeli High Court of Justice ruled
that private prisons violate prisoner’s basic human rights and dignities.

5. This ruling found that the privatization amendment gave the prison corporations an
invasive authority over prisoners. The Court found that the ability to enforce criminal law
by incarcerating inmates was one of the state’s fundamental powers. There was concern
that the legitimacy of depriving a person of their liberty would be lost if control was placed
in the hands of private corporations and prisoners’ human rights would be undermined by a
desire to operate at profit maximizing efficiency.? HRA commends Israel and expresses
hope that other nations will take heed to the principles articulated in the High Court’s
decision.

6. The majority of this report focuses on the United States, which has the largest
number of private facilities. In the 1980s many state and federal agencies of the United
States faced budget concerns associated with the high costs of imprisoning a growing
number of inmates. This led several agencies to seek private investment. Private
corporations were awarded lucrative, long-term contracts to construct, manage, and operate
prison facilities.

7. One of the largest of these corporations is Correction Corporation of America
(“CCA™), which has contracts with all three federal corrections agencies and with nearly
half of all states.> CCA’s main competitor is the GEO Group Inc.
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8. Australia has seven private prisons holding 17% of all inmates. Australia’s private
prisons face the same criticisms regarding unsafe conditions that are levied upon private
prisons in the United States. *

9. In 2003, Chile became the first South American country to contract with private
investors to build and operate prison facilities. The Chilean government awarded two of
four proposed contracts to build and operate ten new prisons.®

Violations of the Right to Life

10.  The right to life is protected by Article 6(1) of the ICCPR, and is violated at private
prisons throughout the world. These violations occur as a result of unsafe conditions and
poorly trained prison employees.

11.  One example was a settlement in Texas that followed a finding that GEO was
responsible for negligently causing an inmate’s death. The inmate suffered a fatal beating
at the hands of two inmates while prison guards watched, and afterwards destroyed critical
evidence.®

Violations of the Right to Be Treated With Humanity and Dignity

12, Under ICCPR Article 10, persons who are deprived of their liberty shall be treated
with humanity and in a manner that respects their human dignity. In 2010 a CCA employee
in Texas was charged with sexually abusing numerous female immigration detainees.” A
Hawaiian inmate, incarcerated at a CCA facility in Arizona, filed charges against a guard
alleging that he was forced to perform sexual acts.®? It was reported in Australia that a
group of guards have dominated a GEO facility, and created an environment of intimidation
and abuse through the use of excessive force.’

Violations of the Right to Food and Medical Care

13.  The rights to food and medical care are recognized by the International Covenant on
Economic, Social and Cultural Rights (ICESCR) and the Universal Declaration on Human
Rights. This right is commonly violated when private prisons deny prisoners adequate food
and medicine in an effort to cut costs.

14. A youth detention facility operated by GEO, is under investigation by the U.S.
Department of Justice for denying its inmates medical care and mental health treatment.'
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In a CCA detention center in Arizona an inmate died while shackled to a bed after doctors
failed to take his medical complaints seriously.” Inmates in Florida sued a CCA run
facility alleging that prison guards defecated in prison food. *?

Violations of the Right of Family Unity

15.  The right of family unity is recognized in many human rights treaties including the
ICCPR, ICESCR and the European Convention on Human Rights. This right is
consistently violated by private prisons through the practice of transferring inmates to
private facilities away from their home states.

16.  For example, there are roughly 10,300 California inmates that are housed in CCA
facilities in other states and approximately 2,580 inmates are set to be housed in a GEO
center in Michigan.”* There are approximately 1,900 Hawaiian inmates incarcerated at a
CCA facility in Arizona.**

17.  Family visitation becomes impractical when inmates are transferred across state
lines. The isolation that results from this violation inhibits the rehabilitation process.

Arbitrary Detention

18.  ICCPR Article 9(1) ensures the right to liberty and protects against arbitrary arrest
and detention. The profits that are associated with the private prison industry create an
incentive for arbitrary detention.

19.  In 2009, two Pennsylvania judges pled guilty to crimes associated with a bribery
scheme. The Judges were receiving kickback payments from two privately operated youth
centers in exchange for committing defendants. This scheme led to thousands of youths
receiving disproportionately harsh sentences.*®

Detention of Migrants

20. In an effort to obtain new contracts and increase profits the private prison industry
has engaged in lobbying to expand the pool of detained persons. These efforts have been
directed towards migrant detention.
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21.  The Working Group on Arbitrary Detention has stated that migrants should only be
detained as a last resort. ¥ The lobbying efforts of the private prison industry have resulted
in increased detention of migrants in contravention of this principle.

22.  In 2010, Arizona passed Senate Bill 1070 which required police to detain
individuals who are unable to prove that they entered the country legally. This Bill was the
culmination of the aggressive lobbying efforts of the private prison industry. CCA is a
prominent member of the American Legislative Exchange Council (“ALEC”). In
December 2009, a CCA official presented ALEC with a proposal regarding a bill to
incarcerate migrants. The language of the proposed bill, drafted at the ALEC meeting, was
almost identical to Senate Bill 1070.*

23.  Thirty of the 36 Arizona Senate co-sponsors of the Bill have received campaign
contributions from the private prison industry. Arizona Governor Jan Brewer, who signed
the bill into law, employs two former CCA lobbyists as top aides.” The close relationship
between lobbyists and government officials is a disturbing trend that leads to an increase in
the number of incarcerated migrants.

Recommendations

24.  HRA urges the Council to consider the effects of privatization of prisons on the
human rights of detained persons. HRA urges its prohibition, but in the absence of a
complete ban, the following measures are recommended:

» More transparency and oversight of private facilities
« Sentencing reforms

* Increased emphasis on prisoner rehabilitation

7 Report of the Working Group on Arbitrary Detention, Geneva, February 2009,
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'8 sullivan, supra note 15.
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