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“—IETBODUCTION«
To fac111tate discu351on, the Rapporteur ventures to submlt his
report in the form of. a geries of arﬁ1~les, each followed by comments. Its
chief purpose is-tO'clearAthe ground for the extensive study wivich will have
to be made._A..i - . - - o
‘In drafting thls report, the Rapporteur has drawn widely on the report
on the territorial sea which he hsd the honour to gubmit, as Rapporteur of the
Second Committee, to-the 1930 Conference for the Codification of International
Law. This report l/'which vas adopted by the plenary conference, was
accompsnied by two appendiees,'the first of which was entitled "The Legal Status
of the Territorial Sea" and contained & preliminary draft of thirteen articles
covering the regime in general aﬁd‘the right of passage; the second appendix,
ventltled "Report of Sub-Committee Ma. II" conteined provisions concerning the
.base line, bays, ports, roadsteads, 1slands, groups of islands, straits, the
passage of warshlps through stralts and the delimitation of the terrltorial Bes
at the mouth of & river. The follow1ng passage of the report explalns the
scope of these appendlces‘ '

"The First Sub-Committee hed drawn up snd adopted thirteen .
Articles on the subjects which had been referred to it for . |
_examination. The Committee had to decide what should be done
with the result of the Sub-committee's lsbours. Some delegations
thought that, despite the impossibility of reaching an agreement
on. the breadth of the territorial sea, .it was Ptoth possible and
desirable to conclude a Convention on the legal status of that 'sea,

" .mnd for. that reason proposed that these Articles should be embodied
~in a convention to be adopfed by the Conference. Most of the ‘
delegations however took a contrary view. The Articles in question
were intended to form part of a.convention which would. determlne
the breadth of the territorial sea. In several cases the
acceptance of these Articles had been in the nature of a :compromise
and- subject to-the conditicn, expressed or implied, that an. )
sgreement would be reeched, on the breadth.of the belt. In the
sbsence of such an agreement there could be no question of concluding
‘e convention containing these Articles alone. On the basis of & .
.recéent precedent, a third compromlse wes guggested, namely, that
the : Articles should'be embodied ‘in & convention which might be -
pigned and ratified, but-which. would not,come into force tntilia .- ..
subsequent, agreement was concluded on. the breadth of the terrltcrlal
sea, It'vas eventually agreed that no convention should be .
' ' ’ e ' /concluded -

[ ! ) .
' me T W e e e e T - e

1/ * Arnex 10 to the Acts of the Conference for the Codification of
Internetional Law, Vol. I, Plenary Meetings, Lesgue of Nations dgcument
No. ©.351.M.145.1950.V,: pages 123 et -seq.. published. separamely in; League .
of Nations document No. C‘,"z d.¢17 1950 V;'“ : e e '
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concluded immediately; snd it was decided that the Articles
proposed by the First Sub-Committee and provisionally approved
by the Committee should be attached as an annex to the Committee's
report (Appendix I, page 126).

"The absence of agreement as to the breadth of the territorial
sea affected to an even greater extent the action to be tsken on
the Second Sub~-Committeel's report. The questions which that
Sub-Committee had to examine are so closely connected with the
breadth of the territorial ses that the sbsence of an agreement
on that matter prevented the Committee from taking even a
provigional decision on the Articles drawn up by the Sub-Committee.
These Articles nevertheless constitute valusble material for the
continuation of the study of the question, and are therefore also
attached to the present report (Appendix IT, page 131)". 2/

The Rapporteur proposes to enunciate, in Chapter I, entitled

"General Provisions", the principle of the sovereignty of the coastal State
_over the territorial sea. The question of ‘the bed of the sea and of the
subsoil is also dealt with in this chapter.. As the Commission does not wish &t
the present time to deal with the status of the air, all reference to the status
of the air space above the territorisl sea has been omitted. Chapter II,
entitled "Breadth of the territorial sea" deals with that subject and various
related questions. If the Commission accepts the principle of sovereignty,
there will be no need to regulate the rights of the ccastal State with regard
‘4o fishing and coastael traffic, and cther rights deriving ipso Jjure from the
idea of sovereignty. On the other hand, cerﬁain points in respect to which the
sovereignty of the coastal State is limited will require explicit freatment;
these include the right of innocent passage through the territorial sea for
various types of foreign vessels, and certain limitations on the jurigdiction
which -the coastal State may exercise over vessels during such passage. The
subject is dealt with in Chapter IIT, entitled "Right of Passage".

Not wishing to exceed his terms of reference, the Rapporteur has
considered 6nly the regime of the territorial sea in time of peace. Following
the example of the 1930 Codificetion Conference,the report does not deal with
the rights of belligerents and neutrals in time of war, and the Rapporteur has
ignored the 1939 Declaration of Pansma, which provides for the ;xercise by
heutral States of special rights in certain waters in time of wer. This does
not mean, however, that in determining the width of fhe territorial sea it will
not be necessary to take into account the effect the decisiom will have on the
rights of belligerents and neutra;s in time of war; since whatever delimitation

f /is decided

/’ .
2/ League of Nations documents C.351. M 145, 1930.V, pages 12&7A25;
Ce230.M.117.1930.V, paga;h
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ig decided upon will apply equally in time of wer. It would be undesirdb%g to
fix the breadth of the territorisl sea in one way for peacetime, and in snother

for gtates of war and possibly also for neutrality.

. /DRAFT
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DRAFT REGULATION

CHAPTER I~

General Provisions

Article 1
Meaning of the térm "$erritorial sea"

The territory of a State includes e belt of sea described as the
territorial sea.
Comment
e e

With the exception of one drafting change, the proposed text is
identical with the first paragraph of article 1 of the 1930 Regulation. The
Repporteur recommends the expression "territorial sea", as it clearly indicates.
that inland waters are not included. The 1930 Report stated the following:

"There was some hesitation whether it would be better to use
the term 'territorial waters! or the term 'territorial sea'. The
use of the first term, which was employed by the Preparatory
Committee, may be said to be more general, and it is employed in
several internationali conventions. There can, however, be no
doubt that this term is likely to lead -~ ard indeed has led -- to
confusion, owing to the fact that it is also used to indicate
inland waters, or the sum total of inland waters and !territorial
waters' in the restricted sense of this latter term. For these
reasons, the expression 'territorial sea! has been adopted.” Q/

While acknowledging that complete uniformity in this regard does

not yet exist, it may be noted that the expression "mer territoriale" has

‘gained ground since 1930. As regards the term to be used in English, the
Rapporteur, slthough aware that the terms "territorial waters", "marginal ses"
and "maritime belt" are sometimes preferred, snd that the term "territorial

sea" does not yet have the same currency in English as the term "mer territoriale"

hag among French authorltles, novor+hnlpss proposes the use of the term
"territorial sea".

Different expressions are also used to indicate the State which
exerciges sovereignty over the territorial sea; the Rapporteur prefers the

term "Biat riverain" to "Etat cStier".

[Article 2

o—

‘2/ League of Nations documents C 351.M. lh5 1930, V.fpage 126; Ce230.M.A37.1930:2
page 6. -
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Article 2

Juridical status of the territorial gea .

Sovereignty over this belt ip exercised subject to the conditions .
prescribed by international law.
Cormment )

Article 1,'paiégréph~2 of the Regulations approved by the Second
Committee of fhe 1930 Codifiéation Conference reads as follows:

"Sovereignfy over this belt is exercised subject to the
conditions prescribed by the present Convention and the other
rules of internstionsl law"

The Report contained the following observations on this point:

"The ides which it has been sought to express by stating

that the belt of territorisl sea forms part of the territory of
the State is that the power exercised by the State over thig belt
is in its nature in no way different from the power which the State
exercises over its domain on land. This is.also the reason why
the term ?sovereignty! has been retained, a term which better than
any other describes the juridical nature of this power. Obviously,
sovereignty over the territorial gea, like sovereignty over the
domain on land can only be exercised subject to the conditions laid
down by international law. As the limitations which internaiional
law imposes on the power of the State in respect of the latter's
govereignty over the territorisl sea zre greater than those it
imposes in respect of the domain om land, it has not been thought

* puperfluous to make special mention of these limitations in the text
of the article itself. These limitations .are to be sought in the
first place in the present Convention; as, however, the Convention
cannot hope to exhaust the matter, it has been thought necessary
to refer also to other rules of international law." E/

The Rapporteur does not hesitate to describe the Jjuridical neture
of the authority exerciged by the coastal State over the belt of sea in
question as "sovereignty". Since the CodificaxioniConference,;this idea has won
‘almbst general acceptance; there are ohly 8 very few auﬁporities, notebly in
France, who on the basis of the ideas enunciated by Mr. de ia-Pfadelle ag far
back as 1898, continue to deny the sovereignty of the coastal State and to
/attribute

E/ League of Nations documents C. 351.M lh5 1950 v, page 126
C.230.M.117. 1930.v, page 6.



_Page 8

attribute to it merely certain police or-conséfvation rights. These
authorities include Mr. Le Fur,’éj Mr. Aman'é/and Mr..Sibért.Z/ The Conseil
d'Etat ruled in this sénse in & decision dated ol May 1935:

"The territorial sea is that portion of the sea over whica
the police powers of the State are exercised; it does not form
part of the public domain of the coastal‘Statg." §/.

»  Neerly all coutemporarybauthoritiee, howéver, recognize the sovereignty
of the coastel State, although in sdmé ceses they use such different terms as
imperium, dominium, juriediction, and even ownership. Examples are provided by
Gidel, Q/Lauterpacht, lQ/ Starke, éi/Kelsen, &g/Verdross, lé/Sauer, 1
Guggenheinm, 1 Quadri, }é/Florio, lZ/ Bslladore Pallieri, l-§/.l\ccj.ol‘uy, 52/
Mateesco 20 ete. ? . e o

Among the recent freaties invwhich‘the idea of sovereignty has been
adopted i3 the Treaty of Peace with Japan of 8 September 1951, article 1 (b)

of which is worded as folloﬁs:

_ "The Allied Powers recognize the full sovéreignty of the
Jepenese people over Japan and its territorial waters". g;/

The geme idea is to be found in the Convention on International
Civil Aviation adopted at Chicago on T December 104k, article 2 of which states:

"For the purposes of this Convention the territery of a State
shall be deemed to be the land areas snd territorial waters ad jacent
thereto under the sovereignty, suzerainty, protection or mandate of |
such State". gg/ . : :

‘ . [Acceptance.

Précis de droit internaticnal public, 1939, page 425,

Te statut de la mer territoriale, 1938, pages 31, 107.

Traité de droit intermational public, 1951, page T2l.

Revue de droit international, 1936, page 303. - .

I mer territoriaie et ls zone contimug, Acaddmie de droit international,
Recueil des Cours, 1934, II, page 139.
Sovereignty over Submarine Areas, British.Yearbook of Internaticonal Law,
1950, ‘page 367, . ) .

An Introduction to Intermational Law, 1950, pages 145 and 14T.

General Theory of Law and State, 1946, page 21l.

VGlkerrecht, 1950, page 173,

Grundichre des Volkerrechts, 1948, page 102.

Tehrbuch des Volkerrechts, 1948, I, page %5Q.

Diritto internazionale pubblico, 1949, page 423.. o

T1 msre territoriaie e la sua delimitazione, 1947, page 27.
Diritto internazionale pubblico, 1048, page 301.

Traite de droit internationsl public, 1941, II, page 9Te

Vere un nouveau droit international de la mer, 1950, page L45.
Ts documentation francaise: Notes et études documentairgs, 13 November 195
Hudson, International Legisletion, 1950, IX, pege 169,

rl
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Acceptance of the principle of sovereignty does not mean that the
exercise of such sovereignty is not limited by international law:

"In fact, through the entire branch of international law
related to state territory and territorial sovereignty there rums
as e constent theme the phenomenon of limitation of sovereignty in
various spheres and directions". 23/

This idea has been expressed in the text of the article.
Hence, it would be possible to retain the text adopted by the Second
Committee in 1930, apart from a number of drafting changes dve to the fact that

there is no question at present of embodying the provisions in a convention,

Article 3
dJuridlcal status of the bed and subgoil
1.- The territory of a coastal State—also includes the bed of tae
territorial sea and the subsoil.
2; ' Nothing in the present Regulation prejudices any conventions or other

rules of international law relating to the exercise of sovereignt, in these
domains,
Conmment

Article 2, as adopted in 1930, was worded as follows:

"The territory of a coastal State includes also the air space
over the territorial sea, as well as the bed of the sea, and the

subsoil.
fw:

Nothing in the present Convention prejudices any conventions
or other rules of internationsal law relating to the exercise of
sovereignty in these domains". 2/

Except for a slight drafting change and the smission of s reference to
air space.(see page ¥, above), the two ﬁaragraphs of the proposed article are
‘ldentical with those of article 2 of the 1930 Regulation.

It follows from the sovereignty over the territorial sea enunciated
in article 2 that the territory of a coastal Staite includes, in the sbsence of

/expliciv

23/ Lauterpacht, op eit., British Yearbook of Internstional Law, 1950, page 391.
ELZ_ League 02 Nations documents, C.351.M.145.1930.V, page 126; C.230.M.117.1950.
V, page 6. , -



Yege 10

explicit limitations, the bff]Of the territorial sea and the subsoil. Although
25

some guthorities disagree, - a number of States accept this sovereignty in
their practice. Moreover, the International Lew Commission has already taker

this view in the draft artif}es on the continental shelf adopted in 1951
26 -

(article 1, paregreph 1).
4 . The Rapporteur would recsll that the International Law Commission
decided to distinguish clearly between the rights of States over the
conbinentsl” shelf on the one hand, and their rights over the bed and subsoil
of the territorial sea, on the other.

/CEAPTER II

25/ “Fauchille, Traité de droit international public, 1925, I, 2, page 20k,
gé/ Report of the International law Commission covering the work of its- -
third session, General Asserbly, Official'Records, Sixth Session,

Supplement No. 9 (A/1858), page 18

[
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CHAPTER II

Limits of the Terrl'torlal Sea

Article b
Breadth
The brea.d th of the belt of sea defined in article 1 shall be fixed by
the cosstal State but may not exceed six marine miles.
Comment |
The 1930 Conference failed to reach sn agreement which would fix the breadth
of the territorial sea for the future. It refrained from ta.klng s decision ou
the question whether existing 1nterne.tional law recognized any Pixed breadth of
the belt of territorial ses. H/
A study of current legislation, ss ecllected by the Secretariat and

others, shows the f‘ollox»::‘mg:e8

ARGENTINA® 1 lesgue
' Security L leasgues
Customs b leagues
Fishing 12 miles
AUSTRALIA 3 miles.
BELGTUM 3 miles
Custors 10 'i{ilometres
BRAZIL® 3 miles
Fighing . 12 miles
BULGARIA - 12 miles
CANADA ' | 3 nilea
Customs 3 lewgues
Fishing : 12 miles
CEYLON S . 3 miles
Customs ' 2 lenguen

Sedentary fisheries ¥
JCEILE

T ————————

__/ For an outline of the various opinions, see the Report of the Second ‘
Committee, League of Nations documents C.351.M.145.1930, V, pages 123-—1.211»-
C. 230.M 117.1930,V, page 3

) g@/ States cleiming rlghts over a "continental shelf" are 1nd1cated by an

asterisk -



CHILE 50 kilometres (1Su8)
Security 100 kilometres
Customs » 100 kilometres
CHINA (Nationalist Government ) : © 3 miles
Castoms . 12 nmiles
COLOMBIA o 6 miles (1930)
‘ o Fishing o " 12 miles ¢
- .Pollution of the sea 12 miles -
Customs 20 kilometres
COSTA RICA” | o
'F:Lshing 12 miles
Pollutior of the sea 3 miles
ciBA ] SRR " 6 miles
: Customs ' © 12 miles
R Fighing s 3 miles ;
Pollution of the ses 5 miles
Social welfare 3 miles

Security (maritime frontier) 3 miles

DENMARK 1 ordinsry lesgue
' Customs 1 nautical mile
S (4 kvertmil)
Fishing 3 miles
GREENLAND ’ 3 miles
DOMINICAN REFUBLIC 3 leagues
ECUADOR ‘ " 12 miles
Security 4 leagues
Customs S 4 leagues
Neutrality I leagues. -
Fishing 12 miles |
EGYET 6 miles
Security T 12 miles
Navigation 12 miles
Health control i2 miles
. Customs : 12 miles
Fighing ., : . 3 miles
BL SALVADOR 200 miles
Security o 4 leagues
© ' Customs - "7k leagues
"W’NLAND - ' . - :homiles
" Customs “ 6 oniled

7 ' /FRANCE
. ) f



FRANCE

ALGERIA
- INDO-CHINA
MCRNCCO

TUNISTA

GERMANY
GREECE

GUATEMALA

HONDURAS
ICELAND
INDTA
INDONESIA

*
IRAN

IRELAND

ISRAEL
ITALY

Fishing
Neutrality
Customs
Security

Fighing
Fishing
Fishing

Cuatens

N=itrality
Security

Custons

Customs
Security. -

Customs

20,000 metres

Pege 13

3 miles
‘6 miles
20 kilometres

%-6 miles

3 miles

K}

6 miles

20,000 metres

3 miles
6 miles

6 miles
10 miles

12 miles

2 leagues
12 kilometres
4 miles

1 league

5 miles

6 miles

12 miles
12 miles

in accordance with
internationsl lsw

5 miles
6 miles

12 miles
10 miles (in time

Security, merchant vessels
Security, warsaips

Security, warships and
merchant vessels

Neutrality

6 miles

12 miles

6 miles

of peace)

(im time

of pesace)

(in time of
var)

+ JAPAN
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JAPAN
KOREA, SOUTE*

LEBANON

'LIBERTA
MEXICO¥

NETHERLANDS
NICARAGUA*
HORWAY

PAKISTAN*
PANAMA*
PERU¥
POIAND

PORTUGAL

ROMANIA
SATIDI ARABIA*

SPAIN

3 miles-
Noutrality 3 xi
Fishlng i 50-60 miles
Fishing 6 miles
Customs 20 kilometres

Criminal law

Fishing
Customs

Fighing .

Neutrality
Custons

In 1932:
Defence
Customs

Custonms
Fishing (1917)
Neutrality

‘Security

Customs

Customs’
Neutrallty
Fishing

i

.

.

20 kilometres
1 league
9 miles (1945)

20 killometres
20 kilometres

3 miles

1 ordinary marine league

1 ordinary marine league
(7,529 metres)
3 miles
10 miles.

3 mlles

3 miles
6 niles
6 miles

6 miles

6 miles
reciprocity
6 miles

12 miles
6 miles

12 miles
12 miles

6 miles

6 nmiles
3 miles
6 miles

/SPANISE MOROCCO

r
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SPANISH MORNCCO. o
Neutrallty : C . 3 miles

o _SWETEN R .. . homiles .
| Neutrallty . < - . 3 miles .
Custons ok miles

Fishing (in the frombier :
waters of Denmark and Sweden) 3 minutes.of latitude

SYRIA O
Fishing L 6 miles, _
. Customs . N 20 kilometres .
TURKEY =~ ' o . ‘6miles -
' ~ Customs IR b miles
UNION OF SOUTH AFRICA . : . 3 miles
UNION OF SOVIET SOCIALIST REFUBLICS - 12 miles .
UNITED KINGDOM o .-, 3.miles. .
UNITED STATES OF AMERICA* . - C +3 miles -
Customs - L lesgues.
-CALIFORNTIA . . 2 3 miles ”
FLORIDA o : © 3 leagues
LOUISIANA N g 27 miles
OREGON e i .+ 1 league
WASHINGTON : L .-~ 1 lsagus.
URUGUAY - -~ J5-mlles
N ‘Fishing ' : ~+ . 3-kilometres-
VENEZUELA - . C3'miles
Security © 12'miles
Custonms : 12 miles
Protection of interesta (lQhM 12 miles
Neutrallby 3 miles
) Health comtrol .. 12 miles
YUGOSIAVIA o . 6miles
" Customs ‘ : 6 miles

Fiehing | .. .10 miles

K . , o /1t ie clear
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It is clear from the dooumentary material submitted by the Secretariat
thaet the bresdth of the territorial ses has also been fixed in a number of treatles
The three-mile rule was sdopted in the North Sea Fisheries Convention concluded
between Germany, Belgium, Denmark, France, the Unlted Kingdoﬁ and the Netherlands
on 6 May l88§¥2/ * The Conventlon concerning the Suez Canal (29 Ootober 1888),
"while not referring explicitly to'a."térritorial gea", neverthelsss contains the
fqllowing provision:

_"...the high contracting parties agree thet no act of war,
no act of hostility, nor any act having for its objoct to obstruct
the free navigetion of the canal, shall be committed in the canal
and its ports of access, as well as within a radius of three marine
miles from those ports..."3L ' -

A specisl cstegory was formed by the treatles concluded for the purpose of
combating the smuggling of alecoholic liguors. A number of these treaties,
including those betwsen the United States of America, on the one hand, and
Germany, the United Kingdom and the Netherlends, respsctively, on the other,
contain the following provision:

"The High Contracting Parties declare that it is their firm
intention to uphold the principle that thrse marine miles extendlng
from the comstline onwards and measured, fro low-water mark constitute
the preper limits of territorial waters."iﬁ?

" 1In the treaties concluded between thé United Stetes end other countries (including
France, Itely, the Scandinavian countries, Belgium and Spain), this stipulation
. was replaced by the following: - '

"7he High Contracting Parties respectively retain their rights
and claims, without prejudi.s by reason of this agreement33yith
‘yespect to the extent of thelr territorial Juriadiction.“——

/The Rapporteur

— . .

§Q/ De Martens, Nouveau recueil general de traités,.deuxieme gerie, IX, page 557.

31/ Ibid., deuxieme serie, XV, Page 560. . o

gg/ Teague of Nations, Treaty Series, Vol. 27, page 183; Vol. 33, page 435;
Vol.)-l-l, page 2730 c :

;;/ Tbid., Vol.26, page 45; Vol.27, page 363; Vol.29, pags 423; Vol.6l, page 416;

~ Vol.67, page 133; Vol.72, page 173; de Martens, Nouveau Recuell, troisieme
gserie, XVII, page 532. _
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The Rapporteur also wishes to draw gthentlon to an agresment concluded
on 22 May 1930 between the Union of Soviet Socialist Republics and. the

United Kingdom, in which it was provided that:

"The Government of the Union of Soviet Socialist Republics agress
that fishing boats reglstsred at the ports of the United Kingiom may
fish st a distance of from 3 %o 12 geographical miles from low-water |
mexk, along the Northern coasts of the Union of Soviet Socialist
Republics and the islends dependent thereon' .

It also contalned the follbwing provision:

"Nothing in thls temporary Agreement shall be deemed 0
- prejudice the views held by elther contracting Governmen&,as to
the limits in internatlcnal law of.territorial waters" .22

The foregoing makes it clear that there is & lack of unanimity with
regard to the breadth of +he territorial sea, a fact which is noted by all
suthorities. Gidel stetes the following: . ~

"There is no rule of international lew concorning the extent of
the jurisdiction of the coastal State over its adjacent waters other
than the minimum rule wherevy every coastal State exerclses all the
rights inherent in soversignty over the waters adjacent to its
territory to a distance of three miles, and partlel Juriediction
beyond thet distence in the cese of certain specific interests” «32

Scelle points out that:

"In reality there is no rule established by custom, merely rules
laid down by States, elther unileterally, or more rarely by treaty,
compliance with which they enforce within the limits of thelr pPOwer...
In short, there is anarchy".§§7 ' L

Tt should, however, be noted that the States which proclaimed the three
mile rule at the 1930 Conference owned 80 per cent of the world tonnage.
Pearce Higgins and Colombos therefore feel justified in asgerting that: "The

three-mile limit & the proper limit of territorlal waters".gl/' At the present
' ' [time,

league of Nations, Treaty Series, Vol. 102, page 10k,
Ie droit international public de la mer, 1934, III, page 135.
Cours (Manuel) 4e droit internatlonal public, 1948, page 425.

The Internabiomal Law of the Sea, Second Edition, 1951, page 76. See also
Ferwick, International Lew, 1948, page 376. -
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timd, the three-mile limit, either .slone or in comblnation: merely witha
'contiguous zone for customs, fiscal or sanitary control (the only contiguous zone
which the Internationel Law Commission declared 1ts readiness to accept) is
applied by the following States: Australias, Belgium, China, Denmark, Germany,
Indonesia, Israel, Italy, Japan, Netherlands, Union of South Africa, United
‘Klngdom and Uhiﬁed States of America. : :

Even in certain ¢ountries which have aaoptsd "the three-mile rulse,
doubts are expressed as to the possibility of meintaining that. ‘position. - Mpe
irresistiblé +i de of economic, political and social interests,'
Joseph Walter Bingham,-"is running agalnst the Anglo-American three-mile doctrine.
It 1s doomed”.3%/ Eawin Borchard.considera that:

. "logically, there is no apparent reason why the United States
ghould adhere indefinitely to the three-mile rule. It is b lieved _
thet 1t handiceps rather then bemsfits the Untited’ States .22 o

Eyde makes the following obaervation:

' "The international soclety thus finds itself in & position '
‘where many .of its members sre dissatisfied v th the operation of
e rule long, imbedded in its law.of nationa”

As early as 1910 Westlake had cslled the ruile quite obsolete and - inadequate" .
" In these circumstences, the Rapporteur is forced to the conclusion that &

says

proposal to fix the brsadth of ‘the territorial sea at three’ miles would have no
chanoe of sucosss, and that agreement on this distance, elther de lege lata, or

. de lege ferenda, is out of the gquestion. Veverthelsss, the problem must be
golved, since if each State were left sbsolutely free to determine the breadth
of itas territorial ses itsslf, ths principls of the freedom of the seas would =
suffer to an 1nadm1ssible extent. '

' Tn his dissonting opinion annexed to the Judgment of “the International
Court of Justice in the Fisherles Case (18 December l95l)E-{ Judge Alvarez

stated the following: :
/ "Each State

8

(o]

' Proceed ings of the Américan Society of International Law, 19&0, page 62
American Journal of Imternational Law, 1346, pagé 6l.

Internationsl Law, I, 1945, page 455.

I.C.J, Reporbs 1951’ Page 150-

et
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' "Each State may determine the extent of - 1ts territorial sea
and the way 1n which it 1s to be reckomed, provided it does B0 in
a “easonable manner, "that 1t 1s capable of exercising supervisiun
over t¥e zone in gquestion and of carrying out the duties imposed
by international law, that it does not infringe rights acquired
by other States, that it does no harm to general intereats and
does not constitute en abus de droit’

These criteria clearly lack the necessary Juridical‘pracisidn for a»codif;catiéh
of the rules of law. - : |

Sibsr‘che gupports -the argument that there i1s merely a seriles of zones
which vary with the kind of protection concerned in esch case, and which often '

vary also from one country to enothers: This theory is held principally in
France and Ttaly. Florioﬁgl reviving an argument previous defended By the - . ‘
Ttalisn Sarpl in 1686 and by the Argentine Stornl In 1922&E, congiders that it
would be urmeceasary to require uniformity in this respect and that a system
could be adopted whersby different breadths would be fixed for the different
parts of a country's coast and for different parts of the world. The Rapporteur
cennot accept these proposals and agrees with Gidel that: ™"to define these local
requirements 1s undoubtedly a very difficult matter end one which will always
leave the door open to discussion” &2/

Azcarragaké suggesta that the ‘bresdth of the sea ghould be fixed in
yrelation to certain factors, such as the size of the territory and of its
population., The Repporteur does not think that this 18 a practlcal proposition.‘

Realizing the existence of a very strong body of opinion. which holds
that in view of technical. developments and particularly the increased gpeed " of
vessela, ) breaa%h of three miles would no longer be satisfactory, the Rapporteur'
suggests that the Commission should consider the possibility of ;imiting~the
bresdth of the territorial sea to a meximum of six mlles, He 18 well awsre thal
thia suggestion will be opposed, firstly, by those States which support the '
thres-mile rule, either because they are particularly 1nteresﬁpd in the princiﬂls
of the freedom of the seas, or because they fear any incresse in their
respousibilitles in those waters, partlcularly in the event of neutrallty in ti@a

/of var;

32} Tralte de droit 1nternational public, 1951, page 731. - o
- B3/ T1 mare territorislie e la sua delimitazione, 1947, page 103, - - -
/ G131, Le_droit_ Tn‘t""erna""t‘i""ona1"p"'ub‘1"“1c 3o 1a mer, 1934, III, pege 130.
E‘/ Op.cit., page 132.
Tos dérechos sobre le Qlataforma submarins, R evista Espanola de ?eredho
Tnternaclonal, 1949, II, page 47,
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“of war, seconily, the- eix-mile rule will be rejected by those States which claim
8 greater breadth.;' Tt meems very doubtful, indeed, +hat a compromise on the
- pix-mile ¥ule cen egsily be achleved. .. It 1s clear, hovever, that in view of all
the conflicting views which have been expressed on this matter, no. agresment
will bs possible if nelther side is prepared o meke concessions: The champione
of the frgedom of the seas will have to realize that the general or the quasl-~ -
- gensral-.acgeptance of the eix-mile rule -~ which has already been adopted by a.
nunber of.States -- would put a stop to any tendency to mdopt unilaterally -a
still. greater dietance. . Those Statee which fix the breadth of the territorial
~ mes-at six miles wlll always be free to cenclude agreemente among themselves
~ recoguizing the right.to fish, on a basie of reciprocity, in those parts of the
territorlal sea beyond the threa-mile limit. States will, of course, remsin free
to fix.the breadth of the territorial sea a+ a dietance of less then six miles.
..Those wao favour a greater distance will have to realize that the adoption of the
- -gystem of protecting marine resouroes recomnended by the Internaticnal Law
‘-bommieeion in the report drswn up at its third seseion, 1g likely to remove
certain difficultles which they fear will result from a reduction of that zone;
lmoreover, edoptiun of the gix-mlle rule would not preclude the egtablishment of
contiguous zones as provided- for in the report of the International Taw Commisslon
.;for customs, fiscal and sanitary purposes. '
. The queetion‘hae been raised whether, in cases where the seda ls
perpetually frozen, the aovereignty of the coastal State extends-to the furthest
. limita of the ice forming a contiguoue mase off the cozst. In 1911, Russila
formulated the theory that fhe territorial sea should. be measured from the limit
- -of the perpetual 1ce exxending outwards from the cosst. 'This doctrine hes not
been adopted. Uhdor the treaty of 9 February 1520 concerning the Archipelago of
‘,Spitebergenklg a uniform regime was laid down for the territorial sea, whether
. frozen or not. The Bame principle was edopbted In the Convention concerning the
4l{Aaland Islande of 20 October 1921&§/and in the Treaty of Peace between-Russila
snd Finleni dated 14 October 1920 .1‘9 o '

League of Nations, Treaty Seriea, Vol.2, page T
, g_/ Ibid., Vol.9; page 211, -
g/ T Ibid, Vol.3, pege 5. .. o

/Further claime
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Turther claims of this kind have recentlj veen advanced in~applicétion of‘
the so-called principle of sectors. In 1926 the Union of Soviet Socialist
Republics laid claim to the whole of the Arctic north of Soviet territory as far
as the North Pole. The United States Government rejected ‘this claim es an L.
attempt %o create artificially a closed gea and thereby infringe the right of a¢l
Nations to the free use of the high seas".5 Several countriés, -however, are now
claiming soversignty over gections of the polar regiona.' The Rapporteur: wishes
werely to point out thils fact to the>Commission, without proposing the insertion o
a special prov1sion to cover 1%t. ' '

The Rapporteur asks the Commisslon to consider whether the determinastion
of the brsealdth of the territorial ses is s0 ssgential to the codification of the
Juridical status of that ses that if all efferts to reach an agreement on 1t were
to fall, the whole idea of tkat ccdifiestton would kave to be abandoned .

This was the view'taken by the 1930 Conference but the Rapportsur dces
not consider that the Commiseion ghould follow this exanmpls. Even if it should
prove lmpossible to achleve uniformity with regard to the bresdth of the territorie
gea at this stags, 1t 1s desirable to continue to strive for agreement on the other
disputed questions. ' .

Article 5

Base Lins .
1. As 8 general rule and subJject to the provisions regarding bays and
islends, the bréadth of the territorial ses ig measured from the line of low=
vater mark along the entire coast. . T
2. Neverthelssa, where a coast is deeply indented and cut into, or where 1%
ig bordered by an arohipelago, the base-line becomes independent of the low-water
mark and the method of base-lines Joiniug appropriate points on the ccast muet te
employed. The drawing of base-lines must not depart t0 any appveoiable extent
from the general direction of the coast, and the sea areas l,ying within these

ines must be sufficiently closely linked to the land domain to be eubject to the
ragims of internal waters.
| B /3. The line

.297 Poarce Higgins and Colombos, op.cit., page 8L,



3. The line of low-water mark is that indicated on the charts officially
used by the ‘coastsl State, provided the latter line does not appreciably depart
from the line of mean low-water spring tides. o
L, -. Elevations of the ses bed situated within the territorial ssa, though
only above water at low tide, are taken into consideration for the determination
"Of the base line of the territorial sea.
Comment‘

Sub=-Committee II of +the.-1930 Conference sttached the following
observations to its article on the base line:

"The line of low-water mark following all the sinuosities of
the coast is taken as the basis for calculating the breadth of the
territorial sea, excluding the speclal cases of (1) bays, (2) islands
near the coast and (3) groups of .islands, which will be dealt with

~later., The article is only concerned with the general Principle.

“The traditional expression 'low-water mark' may be interpreted

" in different weys ehd requires definition. In practice, different
States employ different criteria to determine this line. The %wo

. Tollowing criteria have been taken more particularly into consideration:
first, the low-water mark indicated on the charts officially used by
the Coastal State, and, secondly, the liue of mean low-vater spring
tides. Preference was given to the first, as it appeared to be the
more practicel. Not every State, it is true, possssses official
charts published by its own hydrographic ssrvices, but every Coastal
State has soms chart adopted as official by the State authorities, and
a phrase has therefors been used which also includes these charts.

“The divergencies due to the adoption of different criteria on
the different charts are very slight end can be disregarded. In order
t0 guard agsinst aebuse, howsver, the provisc has been added that the
line indicated on thke chart must not depart appreciably from the more
sclentific criterion: the line of mean low-water spring tides. The
term ‘appreclably' is admittedly vague. Inasmuch, however, as this
proviso would only be of luportance in a case which was clearly
fravdulent, and as, morsover, absolute precision would be extremely
difficult.to attain, it is thought that it might be accepted.

"If an elevation of the sea bed which is only uncovered at lox tide
1s. situated within the territorial sea off the mainland, or off an
island, it 1s to be taken into consilsration on the analogy of the
North Sea Fisheries Convention of 1882 in determining the base lins of
the territorisl sea.

"Tt must be understood thet the provisiona of the present
Convention do not prejudge the questions which arise in_regard to
coasts which are ordinarily or perpetually ice-bound."él/

/In its Judgmen*

2;7 League of Nations document, C.351.M.145. 1930. V, page 131; C.230.M.117.
1930, V, pege 1l. . :
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Tn its Judgment of 18 Deceuber: 1951 in the Fisheries Case, the
Internatibnal Court of Jnstice found that, for the purpaae of measuring ‘the
readth of the territorisl sea, )

"it is the low-water mark as opposed to the high-water mark, or
the mean between the two tide7 waich has generally been adopﬁed
in the practice of States" .22

The Court considers that this criterion is the most favourable to the coastal
State and clearly shews the. character of territorlal waters as appurtenant t0 btk

~

land territory.

With regard to the question whother a drying rock, in order to be taker
into account, must be situated within four miles (the breadth of the territorial -
soa in questlon) of permanently dry land, the ‘Court points out the following:

"Mhe Parties eleo agree that in the case of a low-tlde elevatlon
(drying rock) the outer edge et low water of this low-tide elevation
may be taken into sccount es a ase-point for calculating tho breadth
of the territoriel sea. The Conclusions of the United Kingiom
Government add a condition which is not admitted by Norway, nemely,
that, in order to be teken inbto account, a drying rock mst be situated

- within 4 miles of permanently dry lepd. However, the Court does not
consider it necessary to deal with this guestion, inasmuch as Norway -
haa suecocasadad in vw-t\v-lna- n'P+u-~ hath Dartice had given their
interpretation of the charts, that in fact nome of the drying rocks
used. Eg 7er g8 base points is more than 4 miles from permanently dry
land.

The Court noted that three methods hrd been contemplated to effect the
application of the low-water mark rule. The simplsst would appear +o be the
‘mothed of the race parallele, which consists of drawing the outer 1imit of the
belt of terrivorial waters by following the coast in all its sinuosities. The
Court considers thet this method mey be applied without difficulty %o an ordinar;
coast which is not too broken. where a coast 1s deeply indented and cut into,

or where 1t is bordersd by an archipslagc, such as the "skjaergaar&" in Norway,
the base line becomes independent of the low-water wark, and can}only be
determined by mesns of a geometric comstruction. On thie-the'Court-Eas the
following to say: ‘ ' ' ' ST

~ /"In such

e )

.C.J. Report= 1351, page 128.
bid. s Page Lo,
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"In such circumstances -ths -1ihe of:.the- Yow-water mark can o longer
be put forward a8 a rule raquiring the .coast lime to be followed in all

: 1ts. sinuosities; “hor can oné Bpesk of exoeptions when osontemplating

80 rugged a coest in detall. Such a coast, viewed ss a whole, calls
for the application of a different method. Nor oan one characterize

- as excepticns to the rule the very meny dercgations which would be

necessitated by such a rugged coasts The rule would disappear under
the exceptilona.

" "4 48 trus that the axperts of the Second Sub-Committes of the
Second Committes of the 1930 Conference for the codification of

" international law formulated the lowewaster merk rule gomewhat strictly

('following all the sinuosities of the comst'). But they were at
the same time obliged to edmit many sxceptions relating to bays,

'islends neasr the coast, groups of 1slandam. - In the present caae this

method of the trace parallele, which was invoked against Norway in the

Memorial, was sbandoned in the written Reply, and later in the oral
" argument of the Agent of the United Kingdom Government. Conssquently,

it 1s-no longsr relevant to the case. . 'On the other hand', 1t 18 ssid
in the Reply, the courbe tengents «= or, in English, “"envelopes of
arca of eircles" == method is the method which the United Kingdom
congiders to be the correct one'.

e arca -of clrelos method, which 1s conetantly used for deter=-

cmining the peosition of a point or obJeot abt ses; is a new technique

in 80 far: es it is s method for delimiting the territorial sea. This
technique was proposed by the United States delsgetion at the 1930
Confersnce for the codification of inteérnationel law. Its purpose is
4G zecurs the appliostion of ‘the vrinciple that the bslt of territorial
waters must follow the line of the coast. It is not obligatory by law,
as was admitted by the Counsel for the Unlted Kingdom Government in°

- his oral reply., In these circumstances, and although certain of the
. Conclusions of the United Kingdom are founded on the application of the

arca of circles method, the Court considers that it need not deal with
these Conclulionl in so far as they are based upon thls method.

"The principle that the belt of territorial waters must follow the
gemeral direction of the coabt makes it possible to fix certain ~riterias

© valld for any de;imitation of the territorial sea} - ‘thede criteria will
.'be elucidated later. ' The Court will confine itself at thils stage to
‘noting thet, in order to apply this prinniple, several States have

deemed 1t necessery to follow the straight base-lines method and that
they have not encountered objections of principle by other States.

This method consists of selectimg appropriate points on the low-water
rark and drawing stralght lines betwsen them. This has besn done,

not only in the csgse of well-@afined bays, but also in cases of minor
curvatures of the coast line wkere 1t was solely a q egtion of giving
a simpler form to the belt of ferritorial waters."2%

/The Rap“**feur

54/ Ibid., pages 129-130.,



— B Page 25

The Rapporteur feels bound to interpret the Juﬂgment of the Court,
vhich % 9 @eiivered on the point In question by a maJority of 10 votes 0 2,
a8 expressing the law in force; he has thersfore taan it as his basis in
drafting the artlole. Paragraph 2 of the article reflects the Court's opinion
cbncerning a deeply indented coast, as expressed in the Judgment. The Rapporteur
has deemed 1t necessary to retain as a gemsral rule in paragraph 1 the principle
leid down by Sub-Committes IT in the first paragraph of its article. The
condition that the line of lbw-water mark indilcated on the charts officially used
by the coastal State should not depart appreciably from the line of mean low-water
spring tides has also been retained.. Although the Court did not promnounce an
opinion on this subject, the Rapporteur considers thet the third paragraph of the
Sub-Committes?s article may also be retained, and it is now embodied in erticle 5,
paragraph 4,

Article 6
Bays

Iﬁ the case of bays the coaste of which belong to s single State, the
belt of territoriael sea shall be measured from a straight line drawn acrose the
opening of the bay. If the opening of the bay is more then ten miles wide, the.
line shall be drawn at the nearest point to the entrance st which the opening
doed not exceed ten miles.
Comment

Sube-Committee II of the 1930 Conference mads the following ooservations
on this question:

"It 18 admitted that the base line provided by the sinuosities of
the coast should not be meintained under all circumstances. In the
case of an indentation which is not very broad at its opening, such a
bay should be regarded as forming part of the Inland waters. Opinions
were divided as to the breadth at which this opening should be fixed.
Several Delegations were of opinion that beys, the opening of which did
not excned ten miles, should be regarded as inland waters; an imaginary
line should be traced across the bay betweon the two points Jutting out
furthest, and this line would serve as a basis for dstermining the
breadth of the territorial waters., If the opening of the bay exceeds
ten miles, this imaginery line will have to be drawn et the first place,
starting from the opening, at which the width of the bay does not exceed
ten miles. This is the system adopted 1.a+ in the North Sea Fisheries
Convention of May 6th, 1882, Other Delegetions were only prepared to
regard the waters of a bay ss Inlend waters I1f the two zomes of -
territorial sea met at the opening of the bay, in other words, if %he .

. opening did not exoeed twice the breadth of the territorial gea, -

/Statea



States which were in favour of a territorial belt of three miles
. held .that-the opening should therefore not exceed six miles. Those wh
. supported this opinion wore afraid that the adoption of a_greater w*dth
‘for the lmaginery lines traced across bays might ‘undermine the  © o . -
principle enunclated -in the preceding article so long as the conditioms
which an indentatiou has to fulfil in order to be regarded as a bay -
romaified undefined,: * Most Delegations agreed: to a width of ten miles, - .
- provided a system were simultaneously adopted under whioh slight :
indentationﬁ would not be treated as bays.

"However, thess sys ems could only be applied in practice 1 the -
Coastal Statés enabled sdilors to know how they should treat the - 1. .
various Indentations of the cossk.. .

"Twa systems wers proposed; thase have, been set out as annexes to.
the observations on this erticle., The Sub-Committee gave mno opinion
" regarding these - aystems, desiring to Yeserve the possibility of - AEIET
-rconsiderin% other systems or modificstions of either of the above \
systems. u~/ A

In its Judgment of 18 December 1951 in the Figheries Case, 3 the
International Court of Justice pointed out that although the ten-mile rule with™'
regard to bays has been sdopted by certain Stetes both in thelr national law and
in thelr treasties and conventions, and although certein arbitral decisions have
applied it as between these States, other States heve adopted.a different limit.
The Court considers that conseguently, the ten-mile rule has not acquired the
authority of 'a general rule of internatitmal law;56/ A B PR

" The Rapporteur has nevertnelsss inserted the Sub-Committee's aiktiele in,

x-“

article 6, since the Commission's tamk is not merely to codify exlstlng law; bub -
also to prepare the progressive development of law. It does not follow thet the
ten~mile ruls would apply to a State such-gs Norway which:has always opposed any
attempt to apply that rule to its coast because of the latter's gsographical. :-
fofmation. Inasmuch as the drawing of the -base line in. bays constitutes a very
difficult problem - Gidel devotes not less than 77 pages to it in his book -= ths
Rapporteur cannot poe@ibly deal with thd Yyarious points involved within the scope
of . this report.. The question could be rsesrved for study at a. later date with
the essistance of experts. S T e . s o

' x: The 1930 Sub- Comﬁittee took the view that a system should simultaneously
be adoPted under which slight indentations would not be treated ag" bays. Two
fsystems had baen proposed,57/out the Sub-Committee gava no opinion regarding these

qyatams, desiring to reaerve the poseibility-of considering other sys ems or

modifications of either ofabhe above systems. ; /The apporteur

1930, V, pages 11-12.
56/ I.C.J. Reports 1951, page l3l/
f:57/ See Appendices A and B to the Report of thé Sub-Committes, Lepgue of Natlons
- Aocuments C. 3510M.1h5. 1930, V, page 132; ©€.230.M.117. 1930/ V, page 12.



The Rapporteur coneiders that +this constitutes a vexry .complicated
technlcal qLeation which liea‘outside the Juridical'ecope of the Internetional
Law Commission's work. He therefore euggests that.ip this first phase of its
work, the Commission should refrain from giving an' opinion on thie question, It
would be able to revert to 1% with the aesistance of. experte at a later. stage.

<

Article T
Ports '

In determining the breadth of the territorial gea, in front of ports the
outermost permanent harbour worka shall be regarded a8 forming part of the GOasb.,
Comment . E o oA
This article is i&entioal with-that of the 1930 Regulation.éé/ The
Report merely pointed out thaeithe waters of the po;t ag far as a line drawm
between the outermost fixed works canstituted the inland waters of the coastal
State. ' ' i - a

Article 8
Rosdebeads ‘used for the loading, unloadiﬁg'and anchoring of vesssls,

the limits of which have been fixed for that purpoee by the coastal State, are

included in the territorial sea of that State, although they may be situsted e

partly outside the general belt of territorial sea._ ' The coastal State must

indicate the roadsteads actually g0 employed and the limits thereof.

Comment ' :

The 1930 Report stated the followlngs -

"Tt had besen proposed that roadsteade which serve for the loading
and unlosding of vessels should.be assimilated to porteg These
roadsteads would then have been regarded as inland  waters, and the
“herritorial sea would have been measured from their outer limits. It
was thought, however, impossible to adopt this proposal. Although it
was reccgniaed that the Coastal State mugt be, _permitted to exercise
specilal rights of control and of police over: ‘the roadeteads, it was
considered unjuetifiable to'regard the watere in question 28 inland :

‘ waters, since in that case merchant vessels would have had no right of

" innocent paseage through them.: To meet theee obJections It was . .

: : euggeeted that the right ‘of passage in such waters ghould be expressly

vecogniaed, the practical result being thet the Only difference between

-“n*;g; S /sxch

5B7 Teague of Nations ocuments, c.351.M.,3.&55. ‘1930. v, page' 133} 0.830.M 1174 v
1930 V, pag@ lt- 2 LAyt
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such 'inland watera' and the. texritorial sea would have been the

" ‘péssession by roadsteads of @ belt of territorial ses of their own.

As, however, such g belt was not consilered necessary, it was agreed

- that the waters of -the rosdstead ghould be included in the tesrritorial

sea of the State, even if they extend beyond the general limit of the

»5tarritorial sea."ég/

Article 9
. Islends
Every i1sland has its own territorial sea. An island 1s sn srea of land

;umrrqnnded by -water, which is permsnently abova high-water merk. -

Gomment;

The text of this srticle is taken from the 1930>Repor§; in that

document it was accompanied by the following observations:

. "The definition of the term *island' &oss not exclude artificial
islsnds, provided these are true portions of the territory end not -

- merely floating works, anchored buoys, etc., The case of an artificiel

island erected near 4o the line of demarcstlon between the territorisl
vaters of two countries is reserved.

"An elevetion of the mea bed, which 1s only exposed at low tide,
1s not deemed to be an island for the purpose of this go?yention. (see
hoyever the ebove proposel concerning the Base Line . )"0 .

As regaids‘lighthouses‘ereoted in the high aeaa,‘the:Rapportepr would. .

refer-to the followlrng obsérvations by'Pearce Higgins and Co;ombos%éi/ .

"The sbsence of any mention of 'rocke! from the North Sea Fishery
Convention -of 1862 has led to quéstions being raised with regard to the
lighthouses erected on the Eddystone, . the Bell Rock dnd the Seven Stomes
Rocks Off the Scilly Islands. As to the Eddystons, the British o
Government has refrained from putting forward a claim to territorial
Jurisdiction, presumably on the ground that the rock ies not:permanently
over high tide. Sir Chsrles Russell, in his arguments during the
JBehring Sea Arbitration, claimed thst & lighthouse built vpon a rock or

. ‘upon pilse driven into the bed of 'a'sea 'becomes as fav as thet lighte

house is concerned, part of the territory of ths netion which. has
srected 1%, and has ‘incident to 1t 41l the rights which belong to the
protection of territory.!: Westlake would limit €this etatement to a
claim to immunity from: violation'and injury, together with exclusive
authority snd jurisdiction of the' territorial State. 'It.would be

~ difficult to admit that a -mere-rock and-building, incapable of being so

“armed as really to control the ‘naighbouring #ea, could 5. made the source
of a préjf7ed occupation. of 1t, eouverting a large tract into territorial
wvaters,'92/ The roex. of weef on which the Eddystone lighthouse 18 built

1s.covered by sem.at high tide, 'but exposed to thesg?tqnt of en area of

about 500 squere yards at low-water of neap tides,'S3 .
["As regards

59/ Teague of Natione-_ documents 0’33?1.321.1!&5.1930.\!, Page 133; C.230.M.117.1930, *

o Ve page 13, _
. 60/ Ibid., same pages. ‘ :

{

'iEi/*International Law of the Sea, second edition, 1951, pages 81-82,

68/ Westlake, Internstionsl Lew, Vol.I; 1910, pege 190, /-
£3/ Fulton, The Sovereignty of £he Sea, 1911, page 642. i




"ps pogards the Bell Rock which lies spproximately ten miles eagt-
gouth-east of Arbroath and has a lighthouse on it, complainte have been
made of foreign fishermen using the fishing ground In ite neighbourhcod.
This rock is also entirsly covered at high water; at the ebb of spring
tides 1% is uncovered to a depth ¢f four f?ﬁf, while at low-water of nec; @
tideg the top of the rock is Just visible.2Y Whether the British <
Government has claimed thst the waters surrounding this rock are
torritorial is not known, but prcbably the game conpiderations apply to
it as to the Eddystone. .

"The Seven Stones Rocks are & resf off the Scilly Islands, aboub:
goven miles from Land's End and ebout a mile in length, with a lightship
on 14, No part of the rocks 1s above the sea at low-water of neap tid
These rocks are noﬁ claimed as being within British territor%%} waters.-
This refusal to assert jurisdictilon 1s mentioned by Westlake——/as an
example of ‘greater moderation' than the clalm advanced at the - beginning
of the nineteenth century by Spain to the Falkland Islande on the ground
of dependence on the Continent."

The Rapporteur recalls that in the draft articles on the continental shel |
adopted by it in 1951, fhe Internationsl Law Commission considered that ‘ 5
installations constructed for the exploration of the continental shelf and the-
exploitation of its natural resources should not have the status of islands for
the purpose of delimiting territorial watefs,,but that to reasonable distances
safety zones might be established around such instaliations, whers the measures
necesgsary for thelr protection might be taken.éz/ The same view could be taken in
the case of lighthouses erected on rocks, where these ere only eprsed at lpw tide

Artiele 10
Groups of islsnds o
With regerd to a group of islands (srchipelago) and islands sitﬁatgd’
along the coést, the ten-mile line shall be adopted as the base liné for measuring
- the territorisl see outward in the direction of the high sea. The waters
included within the group shall constitute inland wateras.

Comment: . '
While formuleting er observation on the lines of the first sentence of
proposed article, Sub~Committee II of the 1930 Cbhféreﬁce wés.of the opinion that
owing to the lack of technlecal détails the 1dea of drafting a text on this sﬁbJect
ghould be abandoned 2/ -

/In.its

6L/ Tulton, The Sovereignty of the Sea, 1911, page 642.

€5/ Ibid., pages 642-643, v = .

86/ Op.cit., page 119. : T

87/ Braft articles on the continental shelf and related subjects, Part I, article Ba
See dosument A/1858, page 19, or document A/CN.4/49, pege 3. o

§§/ Leaguﬁdof Nations documenta-C.351.M.145.1930,V, page 133; C.230.M.117.1930.V,
rage 13. . SR , L



In I8 Judgment of 18 racsmber 1951 in the Fishories Case, the

International Court of Justice meds tls following observations:

" "The Court now comes to the qusstion of the length of the base-lines
drawn across the waters lying between the verious formations of the
'glcjaergaard'. Basing itsslf on the analogy with ths alleged goneral

“rule of ten miles rolating to bays, the United Kingdom Governmsnt still
maintaing on this point trat the length of straight lines must not
excsed ten miles.

"In this cormectlion; the practice of States does not Justify the
formulation of any general rule of law. The attempts that have been
wade to subject groups of 1slends or coastal archipelagoes to conditions
analogous t0 the limitations concerning bays (distance betwesn the
islands not exeseding twics the breaith of the territorial waters, or .
ten or twelve sea miles), have not got beyond the stage of proposala "92/

: The Rapportesur has inserted article 10 not as expressing the law at
rresent in foroe, but as a besis of discussion should the Commission wish to
study a text envisaging the progressive development of 1nternational law on this

subject.
Article 11
1. In strelts which form a passage between two .parts of the high sea, the

limits of the territorial sea shall be ascertained in the seme mamner as on other
parts Of the coast, even if the ssne State 1s the ccastal State of both shores.
2. When the width of the stralts exceeds the breadth of the two belts of
territorial sea, the waters betweer those two belts form part of the high sea.

If the. result of this delimitation 1s to leave an area of high sea not exceeding
two miles in breadth surrounded by territorial sea, thls area may be assimilated
to territorial sea, ' S
Comment ‘
This text is identical with that proposed in 1930, which was accompanied
by. the following observations:

"Within the straits with which this Article deals the belts of
Bea around the coasgt conatitute territorisl sea in the same way ss on
any other part of the coast. The belt of aea between the two shores. mey
not be regarded as inland waters, even if the twe belts of territorial
sea and both shores belong to the same State. The rules governing the
line of demarcetion between the ordinary inland waters and the

territorial sea are the same as on other parts of the coast..
.. /"When the

-’527 4.CsJs Ruporte 1951, page 131, ) ) oy
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"When the width throughout the stralts exceeds the sum of the
breadths of the two bslis of territorial sea, there 1s a channel of the
high sea through the strait. On the other hand, if the width
throughout the stralt 1s less than the breadth of the two belts of
territorial sea, the waters of the atrait will be territorial waters.
Other cases may snd in fact do arise: at cortain places the wildth
of the strait is grester than, whils olgewhere it 1s equal to or less’
than, the total breadth of the two belts of territorial sea. In these
cages portions of tho high see may be gurrcunded by territorial mea.
Tt wae thought that thore was no valid reoason why theése enclosed portion
of mea -« which may be quite large in area -- should not be treated as
the high sea. If such areas ars of very small extent, however,
practical reasons Jjustify their assimilation to territorial ses; but
it is proposed in the Articls to confine guch exceptions to tenclaves!
of sea not more than two nautical miles In width.

"Just as in the case of bays which lie within the territory of
more than one Coastal State, it has been thought better not to draw up
any rules regarding the drawing of the line of demarcation between the
respective territorial seas in straits lying within the territory of
more than one Cosstal State and of a width less than the breadth of the-
two belts of territoriasl ses.

"The application of ths Article 1s limited to stralts which serve
' as & passage between twa parte of the high sea. It doss not touch the
/ regulation of straits which give ecceass to inland waters only. As
regards such straits, the rulees coneerning bays, snd where necessary
islands, will continue to be applicable."10/ '

(For the right of passage of warships through strailts, see articleAgg.)

- Artlole 12
Delimitation of the territorilal ses at the mouth of a river

1. When a river flows directly into the sea, the waters of the river »
constitute inland water up to e line following the general direction of the coast

drawn across the mouth of the river whatever 1ts width.

24 If the river flows into an estuary, the rulea applicable to bays épply 4
to the estuary., ' -
Comment A o V
This ari}cle was submitted by Sub-Committee II of‘thé 1920 Conference o
7 . . N . . c

without commegt,-— since the eriterion in question is that most. generally adopted.
It‘is'open, hpwever, to the objéction that én estuary dbes not a&mit'of e general

end sufficiently firm definitior; +to determine whether an estuary is 1nvol§ed}”itf
1e necessary to consider such factors as the distance between the coasts, the natb:
of the coastline and alluvial deposits, currents, and the like. 2/ S

. L : . : “[article 13 ¢
70/ ZSagus of Natlons documents C.351.M.I45,193C,V, pages 133-134; 0.230.M,117.163

V, pages 13-1k, . - v
71/ éazguiuof Nations documents C.351.M.145,1930.V, page 134; €.230.M.117.1930.V, |

T ; = 0age ; LS
72/ Gidel, op.cit., III, page 613. | S
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Delimitatien oﬂ the territorial sea of t e adjacent otates

The tarritorial séa of two adjacent Statas is normally delimited by a
line every point of- which is equidiatant from the nearest point qn the comstline
of the two States.
Compont

The 1930 Codification Conference did noy deal with this guestion.
}Several possible solutions may be comsidersd. A golution in principle might be
to continue the general line of the land frontier. towards the open =es, to the
Parthest limilt of the marine torritoriss of the two States. . Another solution ias
that of the median lina, a line ' every point of which is equidistent from the
nearest point or poin 3 on the coaatlinea of the two States". 73/

. . In.ts Juﬂﬂmant of 23 Qctoher 150% on theo maritime frontiers between
Norway_and Sweclerz,-'ZIJE bhe Porpanent Court of Arbitratlon adopted for that purpose
a line perpeneicular te éhe const at the point at which the frontier beiween the
two territories reaches the sea. \ . '

The Bulgarian Government's Ukase dated 10 Cctober 1951 concerning the -
territorial and inland waters of the Bulgerien Psople’s Republic contalins the
following provision: "The geogrsphical parallel of the point et which the land
frontier reaches the coast delimits the territorisl waters of Bulgeria and those
of neighbouring States". This rule, however, must be regarded as a solution
appliceble enly to a particular case. ’ ‘ |

The International Lew Commission might adopt in principie the rule of ';
the median line which has been put into practics in a certaln nunber of uases.Ts/
This golutilon, however, would not be applicable if the special qon:iguration of the
coagbline neceaa1tated modifications. - Such cages, for example, arise when the
line of delimitation runs through a river or a bay, the waters of which are not
equally navigeble in the vicinity of the median line. In such cases, the
determining principle might be that of the "thalweg". ‘ II, for exazple, afte
leaving the territory of -one State a river traverses the territorial sea of another

. . . [state
73/ Whittemore, Bogazs, Delimitation of Seaward Areas under National Jurisdiction,'
1951, page 259. Ses.-also by the same ‘author: National Claima in. Adjacent
. Seas, Geographical Review, 1951, pages 185 et 86q.
7&/ Bruns, Fontes Juris Gentium, Series A, Sectio I, Tomus 2 Digest of the

T Decisions of the Permenent Court of Arbitration, @age 50,
;75/ Gidel, op.cit., 11T, pege 169. B
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Stste on 1ts way to the high sea or, in other 'wbrds , 1f the navigable chapnel of
that river seewards from ite mouth lies wholly of partly within the territorial
gea of another State, the medlan line no longer constitutea a petisfactory
golution. This is true, for example, of the mouth of the Scheldt in the
"Wielingen". The Commission will perhaps decide in favour of the general
golution which this problem.requlres, leaving aside all historical arguments,
conclusive though they mey be in each Individual cass.

JCBAFTER IIT
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Right of‘?asaege

Nte b e . [ - . E - " N . [ . .
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e s . . ggpiclq_gﬁ L
v . } Nbaning of the right of pgssags . .
1. "Pasaage means navigation through the territoriel sea for the puppose‘

aither of traversing that sea without entering inlané waters, or of proceeding to
inland waters, or of meking for the high ses from inland Vatare.

2 Passage 18 not Innocent when & vessel meken use of the territorial sea
of a coastal State for the purpose of doing any act rrejulicisl to the security,
to the public policy or to the fiscal Interests of that Siate.

3. . Passage Includes stopping and anchoring, but in a0 fer only as the same
are incidental to ordinary navigstion or sre rendored necssasary by.force majsure or

by distress.
Comment, :
‘ To quote Oppenheim— /"it is the common conviction that every State has
.by custorary internationel lew the right to demend thet in time of pesce l1ts
merchantmen zay inoffensively pass through the territorial maritime belt of every
other State. Such right is & consequsnce of the freedom of the open sea” The
right of innocent passage would appear o be sccepted by most authorfltiea.z-’Z

The text of this esrticle is taken from that contained in the report of
the 1930 Second Committee. The latter was accompenied by the following

observations:

"For a passage to be deemed other than innocent, the territorisl
sea must be used for ths purpose of doing some act prejudicisl to the
gecurity, to the public policy or to the fiscal interests of the State.
It 1s immaterial whether or not the intention to do such an sct existed
gt the time when the vessel entered the territorisl sea, provided that
the act is in fact committed in that sea. In other words, the pasoage
ceases to be innocent 1f the right sccorded by international law and
defined in the preszent Convention 1s abused end 1in that event the
Coastal State resumes 1ts liberty of action. The exprension *fiscal
interests' is to be interpreted in a wide sense, and includes sll

~ matters relating to Customs, Import, export end transit prohibitiona,
éven when nct spacted for revenue purposes but s.g. for prrposes of
public health, ere covered by the languege vsed in the second paragrarvh;
promulgated by the Cosstal State. . /"It should,

76/ Internatioral Tew, 3948, I, paragraph 188.
ZZ/ For a contrary opinion, see Quadri, Ie navl private nel diritto internmazionale,

1939, page 53. | ,. 7

'
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1% should, morsover, -be noted ithat wheri & State -has undertaken
fnternational obligations relating to freedom of transit ¢ver its
térritory, elther as-a genéral rule or in favour of particular States,
the obligstions thus ageumed also’ apnly £06 the passage of the territorias -

“gen. Similarly, es regsrds acceEs'to ‘ports or. navigable waterways,
any facllities the State may have granted in’ virtue of international

-'obligations concerning free acceds to ports; or ahipping on the sald
waterways, may not be restricted by measures taken in those portions
of. the territorial sea which mey reaaonabl¥ 7@ .regarded af approaches
to the aaid porta or navigable waterways e

Section A. Veaaela other then warships.

Article 15
Right of- innccent passage through the teorritorlal ses
1. A coastal State may put no obataclaa in the way of the 1nnocent paasage
of foreign vessels in the territorial gea. ’ )
2, Tt 1s bound to use the meens at’its disposal to ssfoguard in the

toerritorisl sea the principle of the fresdom of meritime communication and not -
to allow such waters to be used for acte cortrary to the rights of other States;:
Coxment '
1. Paragraph 1 of this article 1s taken from article L, paragraph l of the
1930 Report. The observations on that article were as follows:

"The expreesion 'vessels other than warships! includes mot only
merchant vessels, but also vessels guch es yachts, cable ships, etC.,
~ if they are not vessels belo ging to the naval forces of & State at -
the time of the passage.” /n .

Arti e b of the 1930 Report cOntarned a second paragraph worded as
. follows:
"Sybmerine vessels shell nevigete on the surface.’ QQ/.
As, contrary to expectations in 1930, commercial submarine vessels have not beﬁome
of eny practical importance, 1% would seem unneceasary toﬂineert a provision on
thia subject. '

In conaequence ef the reoognition cf the, righ'h of :lrnooent paeeage mmreir
vessels, 1t is the duty of the coastal State not to allc; nhe territorial sea to
be used in a manner prejudicial to the interests of other Stauaa. This is what
the International Court of Justice stated on 9 April 19k9 1n the Corfu Channel
Case: - o e LT ,x:,,

, /"The obligations

ZE; League of Netioms Documents C.351.M.lh5.1930.v, page 127; C.230.M,117. 1930¢V,
page T. T ’

79/ Tbid., same pages. |

B0/ Thid., same pages.
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, - “The obligatlons fncunbent Lpon the Albanian authorit1es connisted
. in. notifying, for .the benefit of shipping in general, the exiatence of ¢
. minefleld .in Albanian dearritorisl wetera... Such obligatlons are based
:. on certain general and well-recognized principles, namely: elementary
. congiderations of humanity...the principle of the freedom of maritime
o communications; - and every State's obligation not to allow knowingly
<. J1ts terr§t7ry 10 be ueed for acts contrary “to the rights of . other
. States “_*

The Rapporteur ceneidera that thie idea could he expressed in the text
of the article and he therefore propoaee the addition of paragraph 2.

____‘!_:_}_cle lo
veps -to be taken by the Cogsatal State .
. The. right of passags. doea not prevent the coastal Stete from taking
all necessary steps to protect itgslf 1a the territorisl ssa against 'any act -
rrejudicial to. the security, publips policy or fiscal interests of the State, and, °
In the case of vessels proceeding 10 inland -waters, agalnst any breach- of the -
conditieneAte‘wpiph\the admisgion of those veasels to those waters ls sublect.

Comment
, Thie article also appesred as srticle 5 in the 1930 Report. . The
observatione on this article were worded.as follows:

"The article.glves the .coastal State the: right to verify, If
pecedsary, the innocent charactér of thue passage of a vessel and to
take the steéps: necessary to protect itself againet any ect prejudicial
to ite sedurity, public policy or fisecsl interests. A%t the ssme time,
in order to avold unnecassary hindrances teo navigation, the coastal
~State 1s bound to ect with great discretion in exercising this right.
Its powers ars ‘wider if = vessel's intention to touch at a port is
known, and include intsr alis the right to satisfy iteeéf that ths
conditions of admission to the port are complied with."_m/

Article 17 -
Puty of foreign vesaelg during their paseage

1. Foreign vessele exeroising the right of JDassage shall comply with the
lawd” and regulations enacted in cbnformity with internaticn-l uaage by the coastal.
State, and, in particular, ao regarde- A , R
Fn o /(&) the safety
BI/ .0, kep'cift'lghg', page 22, - o
B§/ Ieague of Natione documents C.351.M.145,1930.7V, page 127, C.230.M,117.1930.V,
, Page a0 '

LARREES
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2.

(a) the safety of traffic and the grotection of chennels and buoys;
(b) the protection of the weters of the coastal State against
polluticn of ény kind caused by vessele;

(c) +the protection of the products of thenterritoriél:seq; |
(a) the rignts of fishing, shooting and analogous rights belonging
%o the cosstal State.

The Cosstal State may not, however, apply theea rules or reguletions

in such a manner as to di_oriminate between foreign vessels of differenm

‘nationalities, nor, save in matters relating to fishing and shooting, between

national vessels and foreign vesasls.

Comnment

This erticle is identical with erticle 6 of the 1930 Report. The

1a£ter'was accompanied by the following obgervations:

§§7 Ibid.,. pagee 127-128 qﬁd~pag@é 7-8; réapactivsly,

"Tpternational law has long recognised the right of the Comstal
State o enact in the general interest of navigetion special regulations
applicable to vessels exercising the right of passags -through the
territorisl sea, The principal powers whicl international law hes
hitherto recognised as belonging to the Comatal State for this purpose
are defined in this Article. '

"Tt has not been considered desirable to include any gpecial
provision extending the right of innocent passage to persons and
merchandise on board vessels. It need hardly be said that there 1s
no intention to limit the right of passage to the vessels aslons, and
that psrsons and property on board are also included. A provision
however speclally referring to 'persons and mercnandise' would on the
one ‘hand have been incomplete beceuge 1t would not e.g. cover such thing
as mails or passengers' luggage, whilst on the other hand it would have
gone too far because 1% might have exdlgisd the right of the Coastal
State t0 arrest an individusl or to seize goods on board..

"The term 'enaoted' must be understood in the eense that the laws
and regulations are to be duly promulgated. ;. Vessels infringing the
laws and regulations which have been properly:enacted are clearly

_amensble to the courts of the Coastal State. - .

The last paragraph of the Article must be interpreted in a broad
sense; 1t does nct refer anly to the laws and regulations themselves,
but to all measures taken by the Coastal Stete for the purposes. of the
Article,."83 S '

Y



Article 18
S Y e ———— r
Charges tc be levied upon foreign vesgels
1. No charge may be' levied upon foreign vessels by reason only of their

PO O

- passage through the territorial sea._ ‘

2. : Charges may only be levied upon a foreign vessel passing through the
errltorial sea as beyxent for specific services rendered to the vessel, .These
chargel shall be levied wiﬁhout discrimination.

Comment » , . ¥
This article reproduces article T of the 1930 Report; the latter text .

vas accompanied by the following obserVations.

"The object of this article is o exclude any charges in respect
of general services to navigation (light or conservancy duss, etc.),

. and o allow payment to be.demanded only For special services rendersd
" to the vessel (pilotage, towage, etc¢.). These latter charges must be
mede on & basis of strict equality and with no discrimination between

one vessel and another,

- T - "he provision- of the first paragraph will include the case of
. coipulsory enchoring in the territorial gﬁ7 in the circumstances
Lo =indicated in Article 3, last paragraph."SH

~ Article 19
AA: Arreﬂt on board a foreign: vessel
-1, A coastal State may not take any steps on board a foreiga veseel pasain
through the territcrial sea t0 arrest any person Or to conduct any inveatigatian
by reason of any trime cormitted on board the vessel during 1ts paseags, save onl

in the f'ollowing casés: .
(a) Af the consequences of the crime, .extend bsyond the vessel' or
(v) if the crime is of a kind to disturb the peacs of the country or
'”i;x',the goed order of. the territorial sea; or
‘ .(c) “1f- the aSSistance of the local authorltiss has been requssted
by the captain of the vessal r by the consul of the country whoge
o flag the vessel flies. : -
2. : ) ‘The' sbove provisions do not affect the right of the coastal State to
teke any steps authorized by 1ts laws for the purpose of an arrest or investigat-
on board a foreign'vessel lying in its. territorial sea, or.paseing through ths
territorlal sea after lesving the inland waters.
' /3. The local

',§E7 Ibid., pagee 1-8 and 8, respectively. The article 3 referred to in the
Passage guoted corresponds to‘article 1k of thie gext.

/’
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<

3. The local authorities shall in all cases pay due regard to the interests
of navigation when making an srremt on boerd a vessel.

Comrent | _ _ ;
Thie article appearsd as article 8 in the 1.930 Report. V‘I‘he Report
also contained the following observations on this gubJect: .

"Tn the case of en offence committed on board a forsign vessel

in the territorial ses, a conflict of Jurisdiction may arise between

- the Coasbal State and the State whose flag the vessael flies. If the
Coastal State wishss to stop the veggel with & view to bringing the
guilty party before its courts, another kind of conflict may arise:
that is to say between the interssts of navigation, which ought to be
jpterfered with as little as possible, and the interests of the Coastal
State in its desire To meke its criminal laws effective throughout the-
whole of ite territory. The proposed article does not attempt %o
provide a solution for the flrst of these conflicts: 1t deals only
with the second. The guestlon of the Jjudicial competence of each of
the two States 1a thus lsft uraffected, except that the Coastal State's
power to arrest persons or cerry out jnvestigations (e.g. & search)
during the passage of the foreign veseel through its waters will be
conrined 1o the cases enurerated in the article. - In sases not provided
for in the article, legal proceedings may still Ve -taken by the Coastal
State against an offender if the latter is Pound ashore. It was.
considersd whether the words 'in the opinion of the competent local
authority' should not be added in (2) after the word torime', but the
suggestion was not adopted. In any dispute between the Coagtal State
and the flag State some objective criterion is desireble and the
introduction of these words would give the local authorlty an exclusive
compstence which it is scarcely entltled to claim, o .

- "o Comgtal State cannot stop a foreign vessel passing through the
territorial ses without entering the inland waters of the Stete simply
because there hapyensd to be on board a person wvanted by the judicial
authorities of the State for some ‘punishable act committed elsewhere
than on board the vessel. It would be st1ll less pessible Tora e
request for extradition addressed to the Coastal Stete in respect of an
offence committed abroad to be regarded as a valld ground for . :
interrupting the vessel's voyage. : )

"Tn the case of a vessel lying in the terrltorial sea, the R
Jjurisdiction of the Coastal State will be regulated by thé State's own
mmicipal law aend will necessarily be more extensive than in the case
of vessels which are simply passing through the territorial ‘'sea along
the coast. The same cbservation applies to vessels which heve been in
one of the ports or navigsble waeterways:of the Coastal State. "The
Coastal State, however, must always do its utwost to interfere.ss -
little as possible with nevigation. The inconvenience caused to - .
pavigation by the stopping of a large liner outward bound in order to 3
arrost a person sllegsd t0 have committed somé minor offence on land, cei.
scarcely be regarded as of less lmportance then the interest which the .
Stete may have in securing the arrest of the offender. Similarly, the
Judicial authorities of the Coastal State should,; as far as possible,
refrain from arresting eny of the offlcers or crew of the vesge} if thel

. ebsence would meke it impossible for the voyage to contim/ze.".j. e ,
' ‘ Thege

,'-‘ 8-9 respectively.
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. These cbsorvstions make 1t apparent that the proposed article doss not. *
cttémﬁt to provide @ solution for conflicts of Jurisdiction in criminel law' -

“ between the coastal State end the flaeg State. . The Rapporteur considers that at
the present stage cf\the=International Law Commission's work this question will
have to Vhe reserved. . ~ . .

' According to Gidel,es/ a foreign vessel passing through the terrltorlq
ges an& having on board a person chargad viﬁh an offance falling within the
competqnce of the courts of the ccastal»Stathought to be subdec* +0 measures
aiming at his argast. To mitigete the severlity of this principle, which would
ba‘I;ﬂﬁly‘to lead to a considerable increasc'in the number of instences in which
a'iésacl could be arrested, it shouid, Gidel considera, be addsd that any coastal
’State.nﬁ;ch ekerciamd this right wrongly or sbusively would be liable under
ordinary law.. In the Rapporteur's view, it would be better to confine arrest to
the caaee providad for by the article in the proposed text. The text also

' rightly does not allcw a vessal to be Btoppad in order to. srrest a person on
boarc whom the cosstal State has: ‘been raguesced to extradite.

S . Article 20 o
Arrest of vessels for the purbose of exers eing civil, Juvisdic+ion

1.. A coastal State ray not arrest or divert a foreign vesgel passing
thrcﬁgh the territorial sea, for the purposg of exercising eivil jurisdiction in
relat;cn to a person on board the .vesssl,. A coastal State may not levy
execution against or arrest the vesfel for the purpose of anv civil proceedings.
gave only in recpect of obligationa or liabilitiea 1ncurred by the vossel itself
- in the course of .or for the purposa of its voyage thvough the waters of the
coaatal State. ' . S .
2. . The ahove provisions are without prejudice to ‘the right of 4he coastal
- State In accordance with Its laws to lévy execution against, or to arrcst, 8
foréign vessel in ‘the 1n1and uaters of the State or lying in the territorial sea,
_or passing through the territorial saa after leaving the 1nland waters of the
State, for thc purpose of any civil proceedings. .
' S /Cc%nment |

86/.0p.cit. IIT, page 261. - 4 . / o




W—.———-—‘-—'? - k o A/CNJ&}[ﬁS» ‘

Page 41

Conmment ST e : s -
The text of this article is identical with that of -erticle 9 of the
1930 Report. The observetiona accompanying that articls wers as follows:

"“The rules adopted for criminsl jJurisdiction have been closely
followed. A vessel vhich 1s only navigehing the territorial sea
without touching the inlsnd waters of the Coastal State msy in no
circumstances be stopped for the purposs ‘of exercising civil Jurisdictio
in relation-to any person on board or for levying execution against or
for arresting the vessel itself except as a result of events occurring
in the weters of the Coastal State during the voyage in question, as
for example, a collision, sslvage, otc.,,0n in respect of obligations.
incurred for the purpose of the voyage.“gj./ '

The Rapporteur would point out that this article does not attaxﬁpﬁ to
provide a general solution for conflicts of ,}urisdictiph in private law between
the coastal State end the flag State. Questions of this_lgind will have. to be _
agttled in accordance with the ganeral principles Qf private .mtemational law, 'e'a'm'x
camnot be dealt with by the Commission st -this stage of 1ts work. . Hence, o
questions of compeﬁénce with regard to liabiii’cy under civil law for_collisidns
in the territorisl séa are not -covered by this article. - its g0le purpose is to
prohiblt the arrest of a foreign vessel passing through the territorial gea for
the purposé of exercising civil juriadiction, exéapt :!.n certain clearly defined
cases. o . S

On 29 June 1933; the United States-Paname .Generel Clainis_ Co@seion,
ecomposed of Baron ven Heeckeren, Presiding Commissioner, Elfhu Root and
Ricardo Alfaro, proncunced s c).ec::!.aaioné-Eé whereby, contrary tc¢ the rule propoéed
in the Rapporteur's text, o vossel could be srrested on sccount of a colliéion
vwhich had occurred during sn earlier voyage. Arrest of this kind 1s sleo ‘
pormitted tnder United Kinglom legislatlon; en. Act of 185k stetes the Pollowing:

"Whenever any injury has, in any part of the world,; been caused to -
any property belonging to Her Majesty or to eny of Her MajJesty's . ..
subjects by eny foreign ehip, if st any time thersafter such ghip 18 -

‘found in any port or river of the United Kingdom or within three miles
of the coast thereof, 1t shall be lawful for the Judge of any court of .. ‘

Tecord in the United Kingdom...to lssue an order to detain such ship"’ §_§1

[The decision

527 League of Nations documents .C.3'5;..M,11&5.1_936.V,- page 1293 'C.23Q.M.,117~.*1930,Vf,-
 rage 9. o ' ' ' IR REPE I e
88/ Text in the Amsrican Journsl of International Law, 1934, page 596. " - - .

- BY/ Gidel, op.cif., III, pegs 267,
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, The decislon of the General Claims Commission (given with the dissentinc
vote of Mr. Alfsrc) has been challenged by M¢. Bopchsrd ,S-Q/ smeng others. The
Repporbéur’ shares the view of Mr. Alfard, Mr. Borchard snd Mr. Gidel, 2% end 14’
in favour of ;,iriatgi;iing thevvtext‘of the' srticle as adopted in 1930.

- arbols B1
Vessels employed ina governmen‘bal and non-commercial service
:The .provisions of~art;tc-les 19 and 20 are without prejudice to the
Qﬁe's;hion of ‘the treatment of vessels exclusively employed in a governmental and

non-comgercial service, and of the persons on board such vessels.
Comment . . S
S This er'bic'le 1s 1dent:ical with that inserted 1n the 1930 Report as
_article lO._ The observations attached t0 thia artiole were worded a8 follcrws

) "The queetion arose whether, 1n the cage of veeeels belonging to a

‘Government and opersted by- s Government for commercial purposes,
. certain privileges .end immunities might be claimed as regards the .

. applicetion of Articles 8 and 9. Thke Brussels Convention relating to
the immnity of State-ovwned’ vessele desls with immunity in the matter of
civil Jurisdiction. In the light of the principles and definitions
embodied in that Convention (see in particular Articls 3), the Article
now under consideration lays down that the rules set out in the two
preceding Articles are without prejudice fto the question of the treat-

... ment Jf vessels exclusively employed in a governmental and non-
:commercial service , end ‘the pérsons on board such veseels. Government
., vossals operated for commercial purposes therefore fall within the
»scope of Articles 8 and 9 “92

 Section B, Varships
R Articie‘22

v TPl Ty T L Pageege

B PR .. 'hs @ general rule )@ coeetal State will'not forb:ld the passage of

: foreign ‘warships 1n its territorial soa and will not require a previoue
_?authorization or notification. : ‘ : _ : '

2y The ‘coastal State has the right to vcegulate the conditions of euch
“Passase.- S

,"~907—Ame“r-‘i'c'an Journal of Toternational Law, 193 , pags 1037 ¢ .
91/ Op.cit., IIT, page 269..- . v e
92/ League of ' Nations Documernts 0.3?1 M.J.lb‘j 1930.V s page 129, .230.,M 117 1930.V,
- page 9. The articles 8 and 9 referred to in the p@ésage quqted correspond 0
articles 19 ard 20 of this te;f.t.

/3. Submarines

i
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3. Submarines shall navigate on the surface. » » _
4. Under no pretext, however, may there be, suy interference with the
vassags of 'warsh'i'ps through straits used for internetional naviggti,on. between
two parts of the high seas. ’ ‘ ’ :

Article 12 of the 1930 Report contained only the first three paragraphs
of the proposed article., The obeervations relating to these three paragraphs

wore worded as follows:

"mo atate that a coastal State will not forbid the innocent
passage of foreign werships tarough 1ts territorial sea is bul to
recognize existing practice. That prectice also , wlithout lxying-
down any strict and abeclute ruls, leavea to the State the power,
in exceptional casss, to prohibkit ths pasesage of forelgn warshlps
in its territoriel eea. :

"The Coastal State mey regulate the conditions of pessagsy
particularly as regards the number of forsign units passing
simulteneously through its territorlal sea -- or through any
particular portion of that see ~= thongh as a general rule no
provious suthorization or even notificetion will be requirea.“?é/

The rrovision which noyw apperaz;s a8 ‘paregraph b of the article
constituted the. third paragraph of the observetions attached %o the article

proposed by the 1930 Commission. The text, however, was slightly different
and was worded as follows: '

"Under no pretext, however, may there be any imterference with
the passage of warships through gtraits constituting a route for ,
international maritime treffic between two parts of the high sea s’

The*Rapporteur has chenged the wording of this provision in the light
of the Judgment delivered by the Tnternstionsl Court of Justice in the Corfu

Channel Case on 9 April 19h9 , which states:

"It im, in the opinion of the Court, generally recognized and in
accordance with internetlonal custom that States in time of peace have
a right to send their varships through straits used for internstional i
navigation between two parts of the high seas-without, the previous .. v v
authorization of a Coasbal State, provided that the pessage 1s innocent.
Unless otherwise prescoribed in an intermational conventior, there 1s no
right for a Coastgl State to prohibit such passage through straits in
time of peace."’i? : C ERS
’ /The Judgment

93/ Ibld., page 130 and page 10, respectively.
oL/ T.G.J. Reporks 1949, page 28.

i
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The Judgment also comtained the following passage:

"Nor can it be decisive that thls Stralt is rot a. necessary route -

' . petween twd parts of the high seas, but only an alternative psssage
between_the Aegean arid the Adriatic Seags. It hasg ?everthéle'ss' besn a
useful voute for internastional maritime 'braffic-e."‘gé : R - i

Arbicle 23
e S Non-dbseﬁance'of the regu_la‘ﬁions

If a foréign!waréhip paésing through the territorlal sea doces not
comply with the regulations of the coastal State and @irsregards any request for
compliance whichk may o f:{rought\ 4o its notice, the co-mtal State may reguire the

warship to leave the territorial sea.’ g L ’ | .
Comment - . . I | o
This erticle 1s identical with article 13 of the 1930 Report. The
latter was accompaniéd by the following observations: o :

"p gpecial stipulation to the effect that warships must, in the
torritorial sea, respsect the local laws end regulations has been
‘thought unnecessary. - Neverthelesa, it peemed advisable to indicate
that on non-observance of these regulations the right of free passage
ceases and that con quently the warship may be required to leave the
territorial ssas” 9,‘37? o ’ ' '

. 5[ Toid., vage 2B. / 4 ' |
58] Thague of Netions Documents/C.351.M.145.1930.V, page 1313  C;230.M.117.1930.7,
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