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,. " INTRODUCTION·

» $
Page ,

..

11 . Arine~ 10 to the Acts of the Conference for the Codification of
International Law, Vol. I, Plenary Meetings, League of Nations ..dq:Cl;1!!l~'flt.
lYo. c'~351 ~M.145.,;J,:930 .•'V., :pag,es '1,.23, ~.:P1!.st~, p:Ubliehed.,s~P8ra.te~ ;i;p:.'Lesgue
ef Natiens document No. C.230.M.1l7.19;O.V. .. . c.•• ,••..;,...' -

.' ;. ~. . ... ,~ ... . .. .

To facilitate discussion, the'Rapporteur ventures to submit h~~
. . ',' . .

report in the form 'Of, a series of 8rti~les, .each followed by commE;lntsa Its

chief purpose is to -clear the ground for the ~xtensive study which will ha.ve

to b~made.

.In drafting thisrep?rt, the Rapporteur has drawn widely on the report

on the territorial sea whi~h he had the honour to' submit, as R~pp6rteur of the

Second Committee, to' the 1930 Conference for the Codification of International

Law. This report Y 'which wa~ adopted by the plenary conference~ was

accompanied by two appendi~es,the first of which was entitled "The Legal Status

of the Territorial Sea" and contained a prel1mi.narYdraft of thirteen ~ticles

covering the regime in general and the right of passage; the second appendix,

entitled "Report of Sub-Committee .u~ nil coste.ined provisions concerning the. . .' .~

base line, bays, ports, roadsteads, islands, groups of islands, atrait~, .the

pas~age of warships through straits and the delimitation of the territorial sea

at the mouth of a river. The foilowin~ passage of the report e~lain~ the

these appendices:

"The First Sub-Committee had dra.wn up and adopted thirteen ;.:; ~

Articles on the subjects which had: been referred to it for . ":.,
. examination. The Comittee had to decide wha.t should be done'
with' the result of the Bub-committ'e'e 1 s labours. Some delegations
thought th~t, despite the. impossibility of reaching an agreem~nt

on. the breadth of the territorial sea, .it was both possible and
desirable to conclude a Convention on the legal status of that 'sea;
and for that reason proposed that these Articles should be embodied
.in a convention to be adop:ved by the Conf'erenc.e. Most of the '
delegations howeyer took s contrary view. The Articles in question
we're intended to form part of A, convent'ionwhich would. determine .
the breadth of the territ0rial sea. In several cases ·the
~cceptan~e'6f these Articles' had been in the natt~e of'scompremise
and· sub'ject to· the condition, expressed or implied, th~t an.
agreement would be reached. on, the breadth. of the belt,. In the
abkence of a~~h an agr:eem~tit'there could be no question of concluding
a' convention -containipg t~e8e. :Article$; ~lone•. On the basis of.!!l.
.rec.ent precedent, a th~rd compromise was .suggested, namely, tha;t .
th@.~ Articles" should be embodied'ih B. c'onveIitioh which might be ."
signed and ratifted, ''but:·wllich· ,",:otI1.d not~ come into force Unti~;_a , .
s:ub~equent,a.greement was concluded on. the breadth of the territorial
sea'. It'· 'Wl.'J.s 'eventually agreed tnat· nb convention, 'should. be' :,

'. . .; "jc'on:Cluded"'~ .
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I,
concluded immediately; and it was decided that the Articles
proposed by the First Sub-Committee and provisionally approved
by the Committee shotl1d be attached as an annex to the Committeets
report (Appendix I, page 126).

"The absence of agreement as to the breadth of the territorial
sea affected to an even greater extent the action to be taken on
the Second Sub-Committee l s report. The questions which that
Sub-Committee had to examine are so closely connected with the
breadth of the territorial sea that the absence of an agreement
on that matter prevented the Committee from taking even a
provision~l decision on the Articles drawn up by the Sub-Committee.
These Arti0les nevertheless constitute valuable material for the
continuation of the study of the question, and are therefore also
attached to the present report (Appendix II, page 131)'1. gj
The Rapporteur proposes to enunciate, in Chapter I, entitled

"General Provisions", the principle of the sovereignty of the coastal State

over the territorial sea. The question of 'the bed of the sea and of the

subsoil is alsq dealt with in this chapter., As the Commission does not wish at

the present time to deal with the status of the air, all reference to the stA-tus

of the air space above the territorial sea has been omitted. Chapter 11,

entitled "Breadth of the territorial sea." t'leals 1'1ith that subject and various

related questions. If the Commission accepts the principle o~ sovereignty,

there will be no need to regulate the rights of the coastal state with regard

'to fishing and coastal traffic, and other rights deriving J)SO jure from the

idea of sovereignty. On the other hand, certain points in respect to which the

B<?vereignty of the coastal State is .h~c! will require explicit f;.reatment;

these include the right of inno~ent passage through the territorial sea for

various types of foreign vessels, and certain limitations on the jurisdiction

which 'the coastal State may exercise over vessels during such passage. The

Bubject is dealt with in Chapter Ill, entitled "Right of Passage".

Nut wishing to exc'eed his terms of reference, the Rapporteur has

considered only the regime of the territorial sea in time of peace. Following

the example of the 1930 Codification ConferenCe,the report does not deal with

the rights of belligerents and neutrals in time of war, and the Rapporteur has
•

ignored the 1939 Declaration of Panama, which provides for tb;e exercise by

neutral States of special rights in certain waters in time of were This does

not mean, hm-rever, that in determining the width of the territorial sea it will

not be necessary to take into account the effect the decision will have on the

rights of belligerents and neutrals in time of war,' since what.ever delimitation

i lis decided

I

.I
gj League of Nations documen,ta C.351.M.145.l930.V, pages 12.4-;-25;

.. ...C•••23.0.o.M••l.l.7•••l.93.01ll••V.'.p..a.g.~/.t4•• .._ ....I_~_!!!r.IIIII ."'.
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is decided upon will apply equally in time of war. It would be undesira.ble to
f

fix the breadth of the territorial sea in one way for peacetime, and in another

for ,states of war and possibly also for neutrality.

. '/DRAFT



DRAFT REGUIATt"ON

CHAPTER I

General Provisions

Article 1

Meaning of the term "territorial sea."

The territory of a State includes abelt of sea described as the

territorial sea.

,q.opnnent

With the exception of one drafting change, the proposed text is

identical 'With the first paragraph of article 1 of the 1930 Regulation. The

Rapporteur recommends the expression "territorial sea", as it clearly indicates,

that inland waters are not included. The 3.930 Report sta.ted the following:

"There was some hesitation Whether it vmuld be better to use
the term 'territorial waters' or the term 'territorial sea'. The
use of the first term, which 'vas employed by tb.P Preparatory
Committee, may be said to be more general, and it if? employed in
several internationai conventions. There can" however, be no
doubt tha.t this' term is likely to lead -- and indeed ha.s led -- to
confusion, owing to the fa.ct that it is also used to indicate
inland waters, or the sum total of inland waters and 'territorial
waters' in the restricted sense of this latter term. For these
reasons, the expression 'territorial sea' has been adopted." 2J
vlhile acknOWledging that complete uniformity in this regard does

not yet exist, it may be noted that the expression "mer territoriale" has'

'gained ground since 1930. As regards the term to be used in English, the

Rapporteur, although aware that the terms "territoria.l i'laters", "marginal sea."

and "maritime belt" are sometimes preferred, and that the term "territorial

sea" does not yet have the same currency in English as the term "mer territoriale"

has among French authorities, nc'VcrtheleBs pr1jposes the use of the term

"territorial sea".\

Different expressions are also used to indicate the State which

exercises sovereignty over 'the territorial sea; the Rapporteur prefers the

term "Etat riverain" to "Etat c6tier".

/Article 2

.~/ Lea.gue of Na.tions document!'? i C•351.M.145 .1930.V•/page 126; C. 230 .M"'~1.1930·.1I
page 6. .

/ /
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Article 2

Juridical status of the, territorial sea,

Sovereignty over this belt is exercised subject to the conditions.

prescribed by in:ternational law.

Comment

. as the

,ext is

,ion. The

'ly indicates,
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,ory
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Article 1, paragraph. 2 of the Regulations approved by the Second

Committee of the 1930 Codification Conference reads as follows:

IISovereignty over this belt is exercised subject to the
conditions prescribed by the present Convention and the other
rules of international law".

The Repor~ contained the following observations on this point:.

"The idea which it has been sought to express by stating
that the belt of territorial sea forms part of the territory of
the State is that the power exercis£!d by the state over thiIJ belt
is in its nature in no '~y different from the power which the State
exercises over its domain on lend~ This is.also the reason why
the term fsovereig~tyl has been retained, a term which better than,
any other describes the juridical nature of tha:s power. Obviously,
sovereignty over the territorial sen, like sovereignty over the
domain on land can only be exercised subject to the conditions laid
down by international law. As the limitations which international
law imposes on the power of the Sta.te in respect of the lattler's
sovereignty over the territori~l sea are greater than those it
imposes in respect of the domain ou land, it has not been thought
superfluous to make special mention' of these limitations in the text
of the article itself. Thes-e limitations are to be sought in the
f:irst place in the present Convention; as, however, the COllvention
cannot hope to exhaust the matter , it has been thought necelBsary
to refer also to other rules of international law. 1I !:J
The Rapporteur does not hesitate to describe the juridical n~ture

of the authority exercised by the coastal State over the belt of sea in

question as "sovereignty". Since the Codification Conference" this idea has won

-almost general acceptance; there are only a very fe'\o1 a.Ut!l0~ities, notably in

France, who on the basis of tne ideas enunciated by·~~. de laPrade~le as fat.

ba.ck aD 1898, continue to deny the sovereignty of the coastal State end to

/ attribute

League of Nations documents C.;51.M.145 .1930'.v; page 1:26;
C.230.M.117.1930.V, page 6.

";,.-...f



JAcceptance,

/
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attr:i,bute to it merely certain J;lolice o:rconservs.tion rights. These

authorities include Mr. Le Ful', ?J Mr. A:ine.n §jand Mr •. Sibert.'JJ The Conseil

dtEtat rUled;in this sense in a decision dated 24'May 1935:

liThe territorial sea is that J;lortion ofth~ sea'over whi('ll.
the J;lolice J;lowers of the State are exercised; it does not form'
J;lart of the J;lublic domain of the coastal ,~tat:.11 W.
Neariy all contemporary authorities, however, recognize the sovereignty

" ,
of the coastal State, although in some cases they use such different terms as

imperium, dominium, jurisdiction, and even o'WIlershiJ;l. ExamJ;lles are J;lrovided by

Gidel, 21L;';~ht, ~ Starke, lliKelsen, ?::YVerdross, WSauer, 1!Jj
Guggenheim, l2IQuadri, "J:§jFlorio, ill Balladore Pallieri, r§JAcci.01Y, l:JJ
~~teesco gQ!etc.

Among the recent treaties in which the idea of sovereignty has been

adopted is the Tr~aty of Peace with JaJ;lan of 8£eptember 1951, article 1 (b)

of which, 1.s worded a.s follmvs ~ , ,

, "The Allied Po,.,.ers recognize the full sovereignty of th~

J'aJ;lanese people over Japan ana, its territorial ,.,.aters". W
'The same idea is to be foUnd in the Convention on International

Civil Aviation adopted at Chicago on 7'December 1944, article? of which states:

"For the purposes of t;his Convention the territQry of a state
shall be deemed to be the land areas end territorial waters adjacent
th~reto'under'the sovereignty, suzerainty, protection or, mandate of
suchState". ??J

~. Pr~ci,!3 de:....,.,drOit in~!!1ationa1 public, 1939~ page 425.
~ Le'statut de la mer territoriale, 19,8, pages 31, ]07.
7'1 _!~, de d~l!. internationaliUblic, 1951, page 721.
'§j ~eVue de droit iI?-ternatio~lJ 19~page, 303. ' .
2/'- La. mer territoria1e et la zone contigue, Aca.d~mie de drait i!lternat~ona.1,

Recuei1 des Cours, 1934, II, page 139. .
!2f Sovereigntyover~ubmarine Ar.e~s, British:Yearbook of InternaticJnal Law,

1950, 'pa.ge 387. . '
ill An Introduction to International Law, 1950, pages 145 and 147.
!.?/ General Theory of Law and State, 1946, page 211.
i3/ Volkerrecht, 1950, page 173.
rJfj GrUI!:d;L~~edes Vo1kerrechts, 1948, page 102.
151 Lehrbuch des Vo1kerrechts, 1.948, I, pa.ge:350.
rg Diritto internaz~ale pUbblico, 1949, page 423.
!71 I~_~'E.~ ..~~ia1e e l~~:!-~!Ilitazione, 1947, page 27.
~ Diritto internaziona1e pU~b:~, 1948, page 301.
r!JJ. Traite de droit. internation:~1. ;publi~, 1941, II,page 97.
?:§j ~'El..!!..Ouv~au droit inte£pa.tianal de la me!" ,1950, J;lag·e 45.
ID. La docUttlentation fran ais : Notes et etudes ddcumentaires, 1, November 195
gg{ Hudson, International Legislation, 1950, IX, page 1 9.

l
I
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Comment

territorial sea and the subsoil.

2. Nothing in the present Regulation prejudices any conventions or other

rules of international law relating to the exercise of sovereigntu~ in these

domains.

Acceptance of the principle of sovereignty does not IDean tha.t the

exercise of such sovereignty is not. limited by international law:

"In fact, through the entire branch of international law
related to state territory and territorial sovereignty there runs
as a constant theme the phenomenon of limitation of sovereignty in
various spheres and directions".' ?:iJ

This idea has been expressed in the text of the article.

Hence, it would be possible to retain the text adopted by the Second

Committee in 1930, apart from a number of drafting changes due to the fact tha.1

there is no question at present of embod~ing the provisions in a convention.

Article 3

Juridical status of the bed and subsoil
-

The territory of a coastal State also includes the bed of tne1.

Article 2, as adopted in 1930, was worded as follows:

"The territory of a coastal State includes also the 'air space
over the territorial sea, as well as the bed of the sea, and t~e

subsoil.
"nothing in the present Convention :prejudices any conventions

or other rules of interna.tional law relating to the exercise of
B()verei~nty in these domains ll

• ?!:J
Except for a slight drafting change and the ~mission of a reference to

air space. (see page 4, Elbo~'e), the two paragra.phs of the proposed article ere

'i0entical with those of article 2 of the 1930 Regulation.

It follows from the S'Jvereignty over the territori.a.l sea enunciated

in article 2 that the territory of a coastal Stute includes, in the absen~e of

/explicit

,

1

1

I

L47.·

international,

latieJnal Law,

IAcceptance.

ver whiC'n
not form.'

,gnty has been

,rticle 1 (b)

r of the
'. gy'
~rnational

of which states:

~y of a state
raters adjacent
or· mandate of

e the sovereigntJ

r.ent terms as

are provided by
ill,er,

toly, 12/

rhese

i'be Conseil

23/ Lauterpacht, ~ cit., British Yearbook of International Law, 1950, page 391.·
"ff!f1 League of Nations documents" C.351.M'.145.l930.V, page 126; C.230.M.1l7.1930.

V, page 6.

45.
, 1; November 195
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explicit 11mitationa, the b~d of the territorisl sea and the subsoil. Although

some autb~rities diaagree;.gz; a number ~f ST.stes accept this sovereignty in

their prf:Lctice. MOJreover, the International Law Commission has already taken

this view in the draft articles on the continental shelf adopted in 1951

(article 1, 'llaragraph f). '!El
, . The Rapporteur would recall that the In~ernational Law Commission

decided to distinguish clear1:y between the rights of states over the

continental shelf on the one hand, and their rig.hts over the bed and.subsoil

of the te~ritorial sea, on the other.

/CHAPT~ II

ill"'FauchUie, Tr~it~ de droit international public, 1925,' I, 2, page 204e
~ Report of the International. La.w Commission covering tte work of its,

thir~ 8e~sio~, Ge~exal Assembly, Official Records, Sixth Session,
'SU;1>p:Lement No. 9 (A/1858), page 18 .

,
,

I I
I
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Limits of the Territorial Sea

Article 4­
Breadth

Th~ preadth of the belt of sea defined in article 1 shall be fixed by

the coastal state but may not exceed six marine miles.

Comment---
The 1930 Conference failed to reach an agreement which would fix the breadth

of the territorial sea for the future. It refrained from taking a decision on
, '. I ' '

the question whether existing international law recognized any fixed breadth of

the belt of territorial sea. ?1J
A study of current legislation, as collected by the Secretariat and

others, shows ~he follOwing:g§/

*ARGENTINA

AUSTRALIA

BELGIUM

'*:BRAZIL

BULGARIA

CANADA

CEYLON

Security
Customs
Fishing

Custo"'S

Fishing

Customs
Fishing

Customs
Sedentary fisheries

1 league

4. leagues
4. leagues

12 miles

3 miles

"3 miles

10 kilometres

3 miles

12 miles

12 miles

"3 ~ilea

3 le'.guee
~2 miles

3 miles

2 leagueD

I
.,

CHILE

For an outline of the various opinions, see the Report of the Second
Commit,tee, League of Nations docUments C.35l.M.14.5.l930, V, pages 12';-124;
C.230.M.1l7.1930.V, page 3 '
States claiming rights over a Itcontinental shelf" are indicated by ari.
asterisk
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Security
Customs

CHINA (Nationalist Government)

CustomS

COLOMBIA

'Fishing
.Pollution· of the sea
Customs

*COS~A RICA

Fishing
Poliutiop. of the sea

50 kilometres (1948)

100 kilometres
100 Idlometres

:3 miles

12 miles

6 miles (1930)

12 miles'
12 miles "
20 kilometre,,;

12 miles
:3 miles

6 miles

Customs
Fi.6hing . .'" "
Pollution of the sea
Social welfare
Security (maritime frontier)

I

• t ~ '.

DENMARK

GREENLAND

DOMINICAN REPUBLIC

ECUADOR

, - .
EGYPT ..... ~

'*EL SALVADOR

0'

F'INLAND

Customs

Fishing

Security
Customs
Neutrality
Fishing

Security
Navigation
Health control
Customs
Fishing.. ,

Security
..Customs

, Customs-

/
,

t
I

·r

12 miles
3 miles;
5 miles
3 miles
:; miles

1 ordinary league

1 nautical mile
(4 kvartmil)

; miles

; miles

; leagues

12 miles

4 leagues
4 leagues
4 leagues.. ­

12 miles

6 miles

12 miles
12 miles
12 miles
12 miles

; miles

200 miles

4 leagues
4 ~~aguee

: 4 miles

6 mlle£f

jFRANCE
I

L
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Page 1.

JAPAN 3 miles',

Neutrality 3 1'1

KO:BEA 1 SOUTH*
50-60 miles

W (I

Fishing

LEBANON

Fishing 6 miles
Cuetoms 20 kilometres
Criminal law 20 kilo:o:etres

LIBERIA 1 league

MEXICO* . 9 miles (1945)
Fishing 20 kilometres
Customs 20 kilo:o:etres

NETHERLANDS 3 miles

NICARAGUA*

NORWAY 1 ordinary marine league

Fishing 1 ordinary marine league
(7,529 metres)

Neutrality 3 miles
Customs 10 miles,

PAKISTAN*

PANAMA*

PERU* 3 miles

POLAND

In 1932: 3 miles
Defence 6 miles
CU,stoms 6 miles

PORTUGAL' 6 miles

Customs 6 mile's
Fishing (1917) reciprocity
Neutrality 6 miles

ROMANIA 12 miles

SA'ODI ARABIA* 6 miles
. security', 12 miles
Customs 12 miles

SPAIN 6 miles

Customs· 6 miles
j, ~

Neutrality 3 miles
Fishing 6 miles,

, /'.I (SPANISH MOROCCO

I /.I
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c

SPANISH MORnaCO

Neutrality

3 minutes ..of latitude

3. milea

.;4. miles .'

J miles
4 miles

'. ~ ~ .
. ~N'eutrality

Customs .
Fishing (in th9 :rronti'iar ".

waters of Depn:ark 1.9nd Sweden)

.SWEI:EN

SYRIA

league

league

Fishing
Customs.

Customs'

UNION OF SOUTH AFRICA

UNION OF SOv:r:ET SOCIALIST :REl?UBLICS

UNITEP KINGDOM

UNITED. STATES OF· A~RICA*

Oustoms

.CALIFORNIA

FLORIDA

LOUISIANA

OREGON

WASHINGTON

URUGUAY

Fishing
.VENEZUELA

Security
Customs
Protection of interests
Neutrality
H.ealth co:ntrql

YUGOSLAYI..!\

Customs
Fishing

6 ~ilef.!.
20 kilonetres

'. '6 miles

.. 4 idles

3 miles.

12 idles

". 3..mi·les ..
..·3·miles .

4 leagues.

3 miles .,

3 leagues'

,27 miles

1 league

i. lesS'..:<e.

. 5 milea

3 'kilometres .

3'miles

12 miles
12 miles

(1944') 12 ~11es

3 miles
12 .IJIll'8S

. 6 miles

6 miles
.10.miles

' .. ;

lIt ia clear
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It ia clear from the dooumentary material submitted by the Se.cretariat

that the breadth of the territorial sea has alBo been fixed in a number of treaties

The three-mile rule was ado:pted in the North Sea Fisheries Convention concluded

betwe~n Germany, Belgium, :Denmark, Franoe, the United Kin~dom and the Netherlands

on 6 May 188~1 . The Convention conce,r,ning the Suez C~nal (29 Ootober 1888),

while not referring,explicitly to a· "territorial sea", nevertheless contains the

following :provision:

" .... the high contracting :parties agree that no aot of war,
no adt of hostility, nor any act haVing for its obj'30t to obstruct
the free n~vigation of the canal, shall be committed in the canal
and its. :porte of access, as 'jH as within a radius of three mrine
miles from those :ports ••• "31

A B:pecial category waB ·formed by the treaties concluded for the :pur:pose of

combating the smuggling of alooholic liquors. A number of. these treaties,

including those between the United States of America, on the one hand, and

Germany, the U:nited Kingdom and the Netherlands, reepect:1ve,ly, on the other,

oontain the following :provision:

"The High Contraoting Parties declare that it is their firm
intention to uphold the :princi:ple that three marine miles extending
from the "coastline onwards and measurep,. frOj low-water IIark constitute
the :pro:psr limits of territorial waters. "32

In the treaties concluded between the United States end. other oountries (including

Franoe, Italy, the Scandinav~an COu.11tries, Belgium and S:pain), this sti:pulation

. was replaced by the follOwing: .

"The.High Contra~ting Parties res:peotively retain their rights
and claims, without :prejudi""l by reasOn of this agreement~3Vith

res:pect to the extent of their territorial jurisdiction. II
- 1

/The Ra:p:porteur

SJ

301 De Martens, Nouveau recuell general de traltea" deuxieme serie, IX, :page 557 ..
31/ Ibid., deuxieme, aerie., XV, :page 560. .. .
321 League of Nations, Treaty Seriea; Vol. 27, :page 183; Vol. 33, :page' 435,;
- Vo1.41, page 273.' ,
W ~., Vol.26,··page 45,; Vol.27, :page 363,; Vol.29, ':page 423; Vo1.6l, :page 416;

Vol.6.7, :page 133; Vol.72, :page 1731 de Martens, NQuveau'Recueil, tro1aiame
~, XVII, :page 532.
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The Rapporteur also wishes to draw attentiOn to· an a-sreement concluded

on 22 May 1930 between the Union of Soviet Socialist Republics and the

United Kingdom, in whioh it wae provided that:

"The Government of the Union of SoViet Socialist Republics agrees

that fishing boats registered at the ports of the United Kingdom may

fish at a distance of from 3 to 12 geographical miles from low..water .

mar-le, along the Northern coasts of the Union of Soviet Socialist

Republics and the islands dependent thereon".

It alao contained the following pravision:

"Nothing in this -temporary Agreement shall be deemed to

- :prejudice the views held by either contracting GoverI1IL'an3~fS to

the limits in international law of territorial waters" .-'

The foregoing makes it clear that there is B lack of unanimity with

regard to the breadth of the territorial Bea, a. fact which 1s noted by all

8uthoritiaa. Gidel states the following:

"There is no rule of international law concorning the extent of

the jurisdict-ion of the coastal State over its adjacent waters other

than the minimum rule whereby every coastal State exercises all the

rights inherent in sovereignty over the waters adjacent to its .

territory to a distance of three miles~' and partial jurisdiction~~/

beyond that distance in the case of oertain specific interests".~

Scelle points out that:

"In reality there is no rule established by custom, merely ·ru168

laid down by.Statea, either unilaterally, or more rarely by treaty,­

compliance with which they enfqrc~ within the limi~~ of ,their ~ower•••

In ahort, there is anarchy ".3b/· ..

It shOUld, however, be noted. that the States which proclaimed the three

mil~ rule at th~ 1930 Conferenoe owned. 80 per cent of the WOrld tonnage.

Paeroe Higgins and. Colombostherefore feel justified in BBserting that: "The

three-mile limit 10 th~ proper limit of territorial waters,,)7! At the present

/time,

34/ League of Nations, Treaty Series, Vol. 102, page 104.

351. Le droit international :publio de la mer, 1934, Ill, page 135.

3'bj Coura (Manual) de droit internationalpublio, 1948, page 425. .

mThe International Law of the Sea, Second. Edition,. 1951, page 76. See also

Fenwiak, International Law, 1948, page 376.



tlme, the :three-mile limit, 'either ,a'lone or in combination, mere~ with "s

. contiguous zone for eUAtoms, f1aca.l,or sanitary control (the only contiguous~0Ite

which the International Law Commission declared its readiness to accept) is

appli,e~ by the following states: Australia, Belgium, China, Denmark, Germany,

Indonesi'a;' Israel, Italy, Japan, Neth8:r:.-lands, Union of South Afrioa, United

, K1nSa~ 'an~', U~ited 'Sta~es of America.

Even in oertain 60untries which have adopted"the three-mile rule,

doubts are expressed as to the possibility of 'maintaining that position. . "The'

lrres1sti~,le' t;i~e of e,cpnomio,polit:ical end, sociai int~rests,n says

Joseph Walter Bingh~m, .'lis running, agains.t the .Anglo-American three-mile doctrina.

It is doome.d" ..~( Edwin,Boroharc)..coneldera that: ',' " .' '
,,'.Logically, there is no apparent reason why the Un~tedStates

should adhere indefinitely to thethreA-mile rule. It is bjl1eVed
that it handicaps rather than beDi'lfits the Uni'tedStates fl.39,

Hyde ma'kes'the following obee:rvat1on: '.>

""The Internationalsociety ~~1,lS ,finda itself, in a .. position '
,where many ,of its members are disAatisfied Wt]~ the op~ration of
a rule "long ,imbedded. ill i:t;s la~})f' nations".:tQj .

AB early as 1910 Westlake' had called ,thertile "qu:l.te' obsolete and, inadequate".

In these circumstances, the Rapporteur is forced to the conclusion that a

propos8'l to·fiX the breadth of 'the terrltorfa:lsea at three 'miles would have no

ol:~~6e of :suc~e.ss, a~d:t'hat ~greement on ~~iei d~~t~nce, either ~el~~e lata, or

~ lege ferenda, is out of the .question.N~vertlie-le8s,the problem must be

eol'lfed, 'SinM 'if each State'were left absolutely ftee'to determine the breadth

of ita territo~ial sea its~lf, tne 'princ:lple of the 'freedom of the' seas would

suffer "to an inadmissible ex.tent ~ ,

: In his diese~t:ing 'opinion 6rmexecl to the Judgment of '"the InternationaJ:'­

Court of Justice in the Fisheries Case (18 December 1951)41t Judge Alvarez

stated the following:

" /,'E,~ch State

38t Proceedings of' the American Society of InternationaJ, Law;' i940; pag~ 62
391 American Journal of International Law, 1946~ page 61. - . ':.: '
T;6/ Interr.l8tional Law, I, 1945, page 455.
TfJJ I.C.J. Reports 1951, page 150.
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Page 9

"Each state roay determine the extent of· its territorial aea

ane:. t.~.e way in which it is to be reokoned, provided it does so in

a reaeonable manner,' that it is capable of exercising supsrvisfon

over the zone in question and of carrying out the duties imposed

by international.law, that it does not iJ:!frinse. rights acquired

by other States, that 'it does no harm to general interests an('\.

'Cloes not constitute an sbus de droit".
'\

These oriteria clearly lack the necessary juridical 'precision for a oodif~cation

of ·the rules of 'law.

Siber$!supports 'the argument that there la IJl8rely a series of zones

which vary with the kind. of protection concerned in each oase, and which often',

vary also from one country to another. This theory ls held principally in

France and Italy. Florl~~ reviving an'.argument preViOUSr defended by the'
44 '

ItalianSarpi in 1686 and by the Argentine StOrn:l: in 1922-, considers that it.

would be unnecessary to require ~iformity in this respeot and that a system

oou:l;d 'be adopted whereby different breadths would be fixed f.or thedifferant

par/Gs of a country!s coast and for different parts of the world. The Rapporteur

cannot accept these proposels end agrees with Gidel that: Uto define these local

require1IlentB is una.oubtedly a very difficult matter and OIle which will always

leave the door open to discussion". 45/ . ,

4~ . '
Azcarraga- suggests that the breadth of the sea should be fixed in

relation to certain factors, such as the si'Ze of the territory and of its

population. The Rapporteur does not think that this is a, practical proposition.

Realizing,the existence of a very strong body' of opinion which holds,"

that in view of technical developments and particularly the increased speed' of

vessels, e breadth of 'chree miles "ould no longer be satisfactory,'the Rapporteur

suggests that the Comdssion should consider the possibility of limiting :the

breadth of the territorial se,a to a maximum of six miles. Re ia well awaretl:1at

this suggestion will be opposed, firstly, by those States whioh suppor\:; the

three-mile rule., eit/her 'because they are part:laularly intereBt.~d. in theprinc:lple

of thefreed.om of the ses8) or because they fear any increase1ntheir

responsibilities in those waters, particularly in the event of' neutrality' inti~.

JOf war;

? '.J

z

42( Traita'de droit ~,nternationa~ pUbli~'~ 1951, page 731. . '

'431 n mare territoriale e la sua de11m1tazione, 19471 page 103•.

"441 G1del, Le droit 1.nternational publio de la mer, 1934, Ill, page 130.

T0Z Op .cit., page 132.
~'I Los dere9hoe sobre la ;Plataforma submerina, Revista Es:pa.aola de i'srEro'ho

Internaoional, 19fi9~' Il, 'pJlge 47.
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, of' wer;:"seoond.~, the' B1x~mile, r-u,le will be reje'cted by'those States whtoh claim

a greater breaclth. " It a~eme; very doubtful, indeed, +hat, a compromise on the, ,

eix-mile"rule can'i3asily be' aohiaved. ' ,It is clear, howev~r, that in view of all
. . . . . .

the conflicting views which have been expressed. on this matter, no agreameliG

"Ul ;be' possible if' neither side'is prepared t,o lllake conoessions~, The champions. '.' ...

of the f~~edom of the seas will have to realize that the general ,or the 'quasi-

~ne,~liac9.eptanceof the six-mile rule -- which has already been adopted by a

number Of )?tatee ..- wO')l.J.d p~t a '!'!top to any te~denoy to adopt' unilaterally '3

still., ~eater distance. , Those states which fix the breadth of' t'he territorial

Bea.,~t six miles ,Will' always be free to oonolude agr~emants among themselves

recognizing the right,to fish, on abaeia 'Of reoiprooity', in those parts of the
, , ' ' I

terr~~orial, s,ea beyond the three-mile limit. Stateawill, of course, remain free

to fix.the breadth of the territorial sea' at a distance of les8 than six miles •

. ,,!]hose wp.o 'favour a' g!-aater distance ~illhave to reai:iz~' that the adoption of the

',sy.ste.mof prote~ting IOOrine resouroes rElC6:rnn:end~d bi the In-bernational La~v
., ~. ...

GO~ission in the report dra'WIl up at its third session, is' likelY 'GO remove

oertain diffioulties whioh they fear will raeult from a reduction of that zonej

Jmo~~over, adoption of ijhe six-mile rule would not precludE! theastabliabmentof

oontiguous, zones aa,providedfor in the report of the International'Law Co:mmission

~for ,customs, fiscal and ~anitary purposes.

The question has been raised whether, in 'cases where' the sea is
. . ..

p9rpetu.~,lly. frozeJ.1' the aoverei~ty of the coastal State' extends ,to the furtheat

, , , ,limita ,of the ice forming a ,contiguou.s Ita S8 off the OOt:, at. 'In 1911, Russia

forznulat,ed,the the~~y i!ha~ the territoriai'sea should. ba maasured from the limit

of the perp'et~l,ice exten<i~ ,outwards fr.omthe ooa~t. 'This doctrine, has not

been adopted. Undor th~ treaty of 9 February 1920 concerning the 'Archipelago of

'.SP1t~be?"gen47(auniform regi~e:waB laid. d.o~~ for the territorial sea, whether

froz~n ~r not. The same' P;'1~o1:Pie was' adoPted in' the 'Convention concerning the

Aaland Isla~ds Of·20 'Oot~b~:r: 192J.!±.WariCl~ 1'ri the Tl~eaty"of Peace betWAem,Ruseia

- ~nd. F in;Lan~ d.ated 14' October i920.49/ ,. '
. , /F~rther e~aims

47J Leagu~ Of Nationei, :Tresty E?eries, Vol.2" page.,.
~ '!p1d., Vol.9; page 211. ' "
TJ1J ~I Vol.3, page 5. "



Further claims of this kind have recently Dean advanced in-application of
'. ,

the so-oalled principle of sectors. In 1926, the Union of Soviet· Socialist

Republics laid claim to the whol~ of the Arctic north of Soviet territory' ss .far

as the North Pole. The United States GovarnmentrejMted 'thi's' cla·fIll as lien',

attempt to create artificially a closed sea and. thereby infringe the right of all
'50/ ' , .,

Nations to the free use of the high eeas".- Several countries, ·however1 are no~r

claiming sovereignty over sections of the polar regions. The Rapportel;ir' 'lNishe:l

merely to point out this fact to the Commission, without proposingtha insertion of

8 special provision to cover, it.

The Rapponeur asks the Comission toconaider whether the determination

of the br9sdth of the territorial sea is eo essential to the codification of the

juridical status ?f th~t sea' that if all efforts ~o reach an agreement on it were

to fail, the whole idea of t~-;;tt 'c~1f':!eElt1cmWOUld ba~eto be abandoned.

This was the view ta~n by the 1930 Conference but the Rapport9u~ does

not consider that the Commission should, follow this example. - Even if it should..

prove impossible to achieve uniformity with regard to the breadth of the territor1e:

sea at this stage, it is desirable to continue to strive for agreement on the other

disputed questions.
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Article 5

Bass Line

1. As a general rule and subject to the provisions regarding bays and ~

islands, the breadth of the territorial sea is measured from the line of low-

water mark along" the entire COast.

2. Nevertheless, where a coast is deeply indented arid out into, Or where it I
is boriere,d by an archipelago, the base-~ine becomes indelle~ldeIlt of the low-wator

mark and the Itethod. of baee-lines joining appropriate points on the coast muP,'c 1.e
. . "

employed. The drawing of base-~il,leS must not de:P8+,t to any a:p~eoiable extent
, '

from the general direction' of the coast, and the sea areas lying within these

lines must be Bufficiently closely linked to, the land. domain, to be subject to 'che

regime nf internal waters.
)3. The line

.5.07 Pae.roe Higgins and Colombos, op.cit., page 84.



211 League of Nations document, C.351.M.145. 1930.
1930. V, ~age 11.'

3. The line of low-water mark is that indioated on the charts offioially

used by the 'coastal State, provided the latter line does. not appreciably depart

from the litie' of mE-lan low-watel" spring tides.

4. Elevations of! the sea bedsi'tuated: 'Within the territqrial E~a, though

only above water a't low tid-e ,are taken into oonsideration for the determination

··of the base·line of the territorial sea.
,I

Comment

Sub-Committee II of the. ·1930 Conference attached the following

observations to its artiole on t'he baee line:

"The line of low-water mark following all the sinuoaities of
the OOaB~ is taken as the basis for oaloulating the breadth of the
territorial sea, excluding the special oases of (1) bays, (2) islands
near the coast and (3) groups of ,islands, whioh will be dealt with
lai;&r~. The artiole i.s, only c.onoe:rned with the general prinoiple... . .' . . .

"The traditional expression 'low-water mark' may be interpreted
in differellt ways end requires definition. In practice, different
States employ different criteria to determine this line. The two
following oriteria have been taken more particularly into oonsideration:
first, the low-water mark indioated on the oharts officially used by
the Coastal State, and, secondly, the 1111e of mean low-'rrater spring
tides. Preference was given to the first, ae it appeared to be the
more practical. Not every State, it is true, possesses offioial
oharts published by its own hydrographio services, but every Coastal
state has some ohart adopted as official by the State authorities, and
a phrase has therefore been used which also includes these charts.

, C1The d.ivergenoies due to the adoption of different criteria on
the different charts are very slight and. can be disregarded.. In order
to guard against abuse,. however, the proviso has been added that the'
line indicated on the chart must not depart appreciably fr.om the more
soientific criterion: the line of mean lOw-water spring tides. The
term 'appreciably' ia admittedly vague.. Inasmuch, hows'V'er, as this
proviso would only ba of i~"Qportance in a case which was olearly
fraudulent, and. as, moreover, absolute preciSion would be extremely
difficult· to attain, it is thought;that it might be accepted.

"If· an· elevation of the sea ·bed which ie' only uncovered at 10:1 tide
is. situated within the territorial sea off th~ mainland, or off an
island, it is to be taken into consiiaration on the analogy of the
N~Tth Sea Fisheries .Convention of 1882 in determining the base line of
vhe territorial sea.

"J;t :n.ust be una.eratood that the provisions of the present
Convention do not prejudge the que'stions whioh ariae i~,Ijegard to
ooasts which are ordinarily or perpetually ice-bound."2!t

IIn its Judgmen-+

V, ~age 331; C.230.M.117.
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In its Judgment of 18 ,Dec6nfliar: 1951. in the Fisheries Casa, the

Internat'~onal Oourt of Justice found th,~t~ f~:;' tn,e p.u't"poaB of measuring 'che

breadth of the territorial sea,

"it Is th~ low-water mark as opposed to" the 'high-water mark, or
the mean 1;letween t:p.e two tida.i' which has generally been E!~opted

in the practice of States" .5~ , '
The Court considers that this criterion is the most favourable to the coastal

state and clearly shows the. charaoter of territorial waters aa appurtenant to th

land territory.

With regard to the questlonwhather a drying rook, in .~der to be taker;

into account, must be situated within four mflea (the breadth of the territorial·. .
sea in question) of permanently dry land, the' Court points out the following:

"The Parties also agree that in the case of a low-tide elevation
(drying rook) the outs)," edge et low water of this low-tide e"levation
may be taken into account as a .base ...point for calculating tho breadth
of the territorial sea. The Conclusions of the United Kingdom
Government add a condition which ia not admitt9d by No:nvay, namely,
that, in order to lIe taken into acco\lIlt, a dry-irlg rock I!lust be situated

"within 4 miles of permanently dry land. However, the Court does not
consider it necessary to deal with this jluestion, inaslLUch as Norway ~

hes SllMFleded in :proving; efter both Parties hed. given their
interpretation of the charta, that in fact no:;r.e of the drying rocka
used. b~ 1+er as base points is more than 4 miles from permanently dry
land. "211 ." .
The Court noted that three methods hr-d been contemplated to effect the

application of the low-water mark rule. The simplest would apllear to be the

. method. of the tr~ca Ilara.Jlele, which consists of draw;l.ng the ~uter limit of the

belt of terri"\iOl·;l.al waters by following the coast in all its sinUositiee. The

Court considers that this methOd may be applied without difficulty to an ordinar~

coast which is not too broken. Where a coast is deeply :mdented and ~ut into,. .
or where it is bord.ered. by an archipeUlgo, such as the "skjaergaard ll in Norway,

the base 1111e becomes independent of the low-~ater mark, and C8:lil.Only be

d.ete.rmined by means of a geometric con6i~ruction. On this the Court has the
following to say:

".rIn such

52/ I.C. J. Report "" '-951, page 128.
53/ ~., page liv.

I
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"In Eluoh 'oiroumetancesthe ·Una "ofdihe-"low-water mark can no longer
be"put' fo~rd aa El r~~e.' reQ.uirin..S, th~ [,006!3t line to be followed in ail
it,s.a1nuosities;"uor 'o~m onel:i:psalt of exoeptiona when, oontemplating
so rugged a ooast in detail. Suoh a ooast, viewed ss a whole, oalls
for the applioation of adi~ferent method. Nor can one ~Laraoterize

, as exoeptions .. to the rule the v~ry',many dez:ogations'whioh would be
necessitated by Bueh a rugged ooast, The rule would disappear under
the exceptions. . .

, .
"It is true that the experts of the Second Sub-Committee of the

Second Committee of the 1930'Coriferenoe forthecod1flcation of .
international law formulated the low-water mark rule somewhat strictly
(Ifollowing all the s1nuoaities of the coast'). But they were at
the same time obliged to admit manY axcep~ions relating to bays, ,

. islands near the coast, groups of islands. ' In' the present Case this
method of the traoe parallele, whioh was invoked against NOI'way in the
.Memorial,' waeebandoned. in ,the 'written Reply, and. later tn.. the oral
argument of ,the Asent of the United Kingdom Go"Vernment. Consequently,
it is:no'longerrelevant t,othe oase •. 'On the other hand I , it is said
in the Reply,. thE! courbe tangente - .. or, in English, '''envelopes of
area of, eirolean a-method is the method which the 'United Kingdom
considers to be the correct' one I,. '. .

'-1'The aroa ,of cirelae method, 'Wh~oh is conatently used for deter-
. miriing the position ofa point 'or objeot et see" 1a a new teohnique
in BO far: aa it is a method. fOl' delimiting the territorhl sea, This
techn~que wae proposed by the United states delegation at the 1930
Qonference for the codification of international law. Its :pUJ:'pose Isto ..,;scure the applioation'of'the nrinciple that'the balt of territorial
waters must follow the line of the coast. It is not obligatory by law,
aB was admitted by the"Counae.l forth,a .UnitedKingdom Government in;

, his ,oral reply" In these 'c:1rcumstances, and ~l.tho1~gh certain of the
Concl'!lsione of the UnltE!d ,Kin.gdom are 'founded' on tb'e a;pplication of the
arcs of circles ~thod, the Court considers that it need not deal with
these Conolusions in so far' sa they ar~ based ~pon this method. '

"The principle ·that the belt of ter~itori'~l waters must follow the
genera~ d1rectfon of the coast: malees'it possible to fix oertain ,:,riteria
valid for any delimitat:tQ,n of the ,territorialse8';- , (these o:riteria will

, ,be elucidated l~ter. The Court ~ill eonfine itself at this stage to .
noting that, in, order to a'pp1y,this priMiple, several States ha,ve
deemed it neceeeery to. follow the straight bas~.11nes method and that
they have not eneount~rad objections o~ pri~ciple by other States.
This methoa. cons:1sts' of s.eleetins appropriate points on the, loy-water
mark and. d.rawing straight lines between them. Thia has bean done,
not only in the cese of well-d~fined bays, but also in oases of minor
curvatures of the coast line ~*ere it was solely a ~~estion of giving
a eimpler- form to the belt of ·~rritorial waters, "51t/ ..

!The Ra·p:pol"te'l.1I'

2!iI ~., pages 129-130.
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The Rapporteur feels bound to interpret the Judgment of the Court,

which W~!'1 ee:':vc:.:oc:l on the pOint in question by a majo~ity' 'of 10 votes to 2,

as expressing the law in force; he has therefol~e taken it as his basis in'

drafting the artiole. Paragraph 2 of the article reflects· the Court's opinion

concerning a deeply indented coast, as expressed in the Judgment. The Rapporteur

has deemed it necessary to retain as a general rule in paragraph 1 the principle

laid down by Sub-Committee II in the first paragraph of its article. The

condition that the line of low-water mark indicated on the charts officially used

by the coastal State should not depart appreciably from the line of mean low-water

spring tides has also been retain~d.. Although the Court did not pronounce an

opinion on this subject, the Rapporteur considers that the third paragraph of the

Sub-Committeele article may also be retained, and it is now embodied InBrtlcle 5,
paragraph 4.

Article 6

Bays

In the case of bays the coasts of which belong to a single State, the

belt of territorial sea shall be measured from a straight line drawn across the

opening of the bay. If the oJ,lenipg of the bay is more than ten miles wide, the.

line shall be drawn at the neare~t point to the entrance at which the opening

doea not exceed ten miles.

Comment

Sub-Committee II of the 1930 Conference made the fol::"owing ODservationa

on this question:

"It is admitted that the base line provided by the einuosities of
the coast should not be maintained under all circumstances. In the
case Qf an indentation which' is not very broad at its opening, such a
bay should be regarded as forming part of the inland waters. Opinions
were divided 'BS to the breadth at which this oJ;lenlng should be fiJ!:ed.
Several Delegations were of opinion that bays, the ope:ming of which did
not excf)ed ten milee, should be regarded as inland waters,; an imaginary
line should be traced aerOBe the bay betwe~n the two points Jutting out
furthe st, and -this line would serve a B a basis for detez-mining the
breaq.th of the territorial waters. If the opening of the bay exceeds
ten miles, this imaginary line will have to be drawp at the first place,
starting from ths'o:trening, at which the width of 'the bay does not excee'd.
ten miles. T~is is the eya~_em adopted i.a .. in'ehe North Sea F ishe:rie.s
Convention of May' 6th, 1882. other Delegations werl;l onlY prepared to
regard t~he waters of a bay aa :inland wate:ra ffthetwo zones of'
territ<1ria1. BEla met at the opening Of the bay, in .other words, if the.

, opening did not exceed tWice the breadth Of the territorial sea"
/States



, '.

States whioh were in favour or a territorial belt of three miles
4e1d,:that "the op~ninB.,~h~uld ,therefore:t;lo:b ~Jtceed.,six miles., Those wh(
Buppo~ted this opinion were afraid that the adoption of a,greater width

" for' the imaginary" lihes traced across bays might 'undermine the, ,01 ':

p~inc1ple'enunc~at~din th~,preoeding artip~e BO long as thecpnditio~s

whioh an indentation has to fulfil in order to be regarded as ~ bay - .
remaintid' undefined'.: .' Moat'Delegatfons agreed" to a width 'Of ten IJ,d,lesJ "

. -:",' provided a eyste~ ~ere 6i~ultan90usly adopte~ under which sligqt.~ "
indentations would not be treated aB bays. ' ' ,,:. ,:"

• '.- 1 .." "

. "H9~yer, these" syst~m~ cO'llia O~ly 'b~' ~'pi>l1ed in pra'ctice if the"
Coastal'states enabled Bailors to 'know how they should', t-reat tht? ," f,

various 1nder~tationB of the, ooast,.". ".' . .: : ~ .. " I:.

"Two eysteIl!s :w:erapr~posed; thase:pave, been set ,out a.s annexes,t~ ,
the observations on this article. The'Sub-CoIi!Iilittee gave 'no 'opinion "
regardingthes'6syatams, liesiring to-reserve the, pOBs1b'ility of', . "i".!,

,... -, oonSidering/other systoJIlS ormod1:f'icst10ne of either of the, a'to~e ',,,' .' , ,
systems. "22 , " - "

. .~ \ , .
In its Judgment of 18 Tlecember '1951 in the Fi~herieB Ca'se~the " :,' , ;" ,

International Court of Justice pointed out that although the ten-:n:ile rille; wft'h'; ,

regard to bays has been adopted by csrtainStates both in their national law and

in their treaties and conventions, and although certain arbitrQl deoisions have

eppl!ed'it es between th~se Btates,'otherStatee have adopted:a aifferent limit.

The Court considers tliat'edbsequently,the ten-mile rule has not acquired the

autliority' of "a general rule of international law~56/ ": "" ;" : .. ' I,::.

'The Rapporteur hae nevert!le\leSS inserted the Sub-Committee' 13 artl~~ein_,

article 6, since the Commission's taBk is not merely to codify existing la~j bn~ .

also to prepare the progressive dS'\i'elopment of law. It does not follo'W' that ,tl\0'

ten';'inlle rule would apply'to e 'Stt~te suclias 'Norway, which: has always opposed any

attempt to apply that rule to its l,oast because of the latter's geographica,l, ;,

forma~ion. IbaeIDuchiss'the drawing,of the 'bass line' in,bays constitutes a very

d1ff'io~t probie~,-·~.8ideldevot~s not ie_sa'tb~n7'i pages to'it in his book -- the
. " ." • .' '. I -.'.'

RappOrteur oannot'~oe~iblydeal with th~'Va~rOus points involved'within:the scope, " .' " . .
of :this report.• , ,The ,qusErb,fon, oou+.d be _~!3!':lerved for study at e, iatei;: 'a..:~te with.':,. .': ',-"

t];1e- assistance of experts e' '\ (,'" "

,,' , : 'The 1930 sUb-co~ii¥~e took' the vi~~:that' a' sy~tein. '~h'O)lid s+II/ultaneously. . " ..'. .,',

ba' adopted, under which slight indentations, would not be trea,ted as"'beys,,_ Two

':~y~teIll~ had; pee~ proPos8a..;57(bu.1(the SUb~CoinInlttee sav~' rio' oPin'ionr~Barding these, .~ ..'"/' ._ . .. . t.· '.: . '. ~ .. .";" ... . "':'".

gys~aiDei,' desiring to raseI've, 'tone 'poasfbllity- ',ofcone1-deriilg other systems or

m~a':1.flcat,~o~~..:'~f,: f;l:1i'~~i ,pf.~~~~: a~C?v~: ~y.~t,em~,,' ':',' ..:: ':";"1 :,: /Tha '::~'p~~rteur
''557 Ise~~~; '6t: 'N,it:iP~~~' ,4.Pq~I~~Bc' ..~?i...}lo;L4'5'~.!,,1930 -;'f/,i}gaiJ' l3i-l~~j~ 'p.230 .M,.117•

1930. V, pe,ses 11-12../ ,. t ' . '
56/. I.C.J.., 'ReptJrts 1951, page 13]'.
57/ See Appendices A and B 'bo t~e Report of ,the Sub-Committee, Lepgue of Nations

d09uments C.35le!1;145. 193r'. V, page 132; C.230.M.ll7'. 19301 V, pase 12.
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The Rapporteur.ooneid:era::thet ·this oonstitute.s El very: ,oomplioated.
• ",f; "" ..

technical question which 'lie~'O~~~~d~~he JuridiCa~:~co:pe of the International

Law Commission'~ work. He tIi~~e~~±-e suggests tha·tl;'.~P this f.il-st phase of its
..~~ ~ ; ..:'.. '. . :-: ~:, , .

work, the Commission should refra1n' from' giving an :Opil:lion on this question. It
i· -/-

would be able to revert to it wfth the assistanoe of, experts at a later, stage.,

: "

the

..... .
....... '1'0

,es. to
lioi{ :.

Article 7
Ports

In determining thebr~adth of the territorial' sea, in front of porta th~,. . . - ..- ' ....
outermost permanent harbour wor~s shall be regarded BS forming part of the ooas'b:.. ". . . . " '.
COIJjIJlent

This article is identi~al with that of th~' ~9:30 RegUlation.~/'l'he
'.' .

Report merely pointed out the~... the waters of the port as far as a line dra'Vrn

between the outermost fixei works'oonstituted the inland waters of the coastal

State. ,.'

; and

COIJjIJlent

g<~ -:·j~t
1

.. '

.:' .......\ .•. ~ -.

; !I!

Article 8

Roadsteads

R08ldsteads 'used for 'the loading, unloading' and anchoring 10'1t ye/ssrals,

the limits of which have beeIl fixed for that purpose' by:' the ooaate;, State.1 are

included in the territorial sea of thai'; State, aithotish they may be s'1tuated
. ~ ~ .

partly outside the general 'belt of territorial ae.a.: The COastal S'b~1te ~must

indicate the roadsteads actually so employed and the limits thereof.

The 1930 Report stated the followlng~

"It had. beEm :p~op.o8ed that roadstea~B"which serve for the loading
and unloading of v~B~els should.be assimilated to ports. These
roadsteads ~ifouldthen ll,ave been regard~d a!'J inland--watera, and the
,territorial sea 'Would have been measured. from i>heir outer limits. It
was thought, howev!3r, impassible. toad.optthia propoe;al. Although it
i-n3e reccgn1,r;ed that 'the Coastal'State must 'be.. :perm:ttt·ed to exeroise
special rights of control and of pOlice' o~er'~he roadateads~ itwaa
considered. ,mj;ast'ifitib;te to:regard the waters in queat ion ...lS inland
waters, siIlce in thetoBse merchant vesseiswould have' had no right of
inno.cent pElssage throJigh them. ~ To meet ~heBe obJeotions It was .
suggested. that the ~ight'of passage in suoh waters' should be expressll
reoognised, the praotioal result being that 'the' :only: d.ifference between

. ~.'. ~ ... \, .~.."'. . :: . ". . "',

"., .• · .. i.· .. ,.. , :: .... /Sl.,ch

2~7League ·of. NetioI~6;.~ocumentEI,~t~3Ql;.~.,1.~~:;?a,93Q•.V~.· pag&'. 133l C.231D .M.ll'i.. ;
1930. V, :page 12. ":. ". .
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Such 'inland water~' and. the: :te~1tor1al ·sea would have been the
,; 'pC*3sesslon by"roadeiteads ofa' belt of territorial sea of their, .own.

As', .howe.ver;l such If .belt· was not oonsidered neoesBery, ·it was agreed
that the waters of·the roedstead ElIbou;Ld be inoluded in the territorial
Bea .Of the 'state lc::~~en' if they extend beyond 'Che general limit of' the
territorial Bea. "221 " •

, ,

Article 9

. ISlands

E'7ery island has its ovn territorial 86a. An island is an area of lend

:U'lUTounded 'by -water, whioh .1.~8enently abO"fG hlSh-water mark.

Comment---------
IJ!he text of this article :fe taken t~ 'the 1930 Report; in that'

doo~nt it waeaocompanie'd by ·the following observations:

liThe definition of the: term ·tisland t d'oae not exclude artificial
islands, provided t:tlesee~e";brue portions of, ·the territory' end not
mere'ly floating works, e'nohored buoys, etc. The case of an artificial
island erected near to the line of demarcation between the territorial
waters of two countries is reserved.

"An elevation of the sea" bed,whioh is only exposed at low tide,
is not deemed to be en island for the purpose of this Corprention. (See
however the above proposal ooncerning the Base Line.'>"~1 .

~ .' .
As res,ards· lighthouses ereoted in the high seaa, the Rap:porte,ur woulQ.

refer··to the foJ.1owirigobservationa by 'Peeroe luggins and. ~O';lO~bOS:6ll .. "

, liThe' ebseneeof anY mention of' t~oks I from th~ North S~a Fishery
ConveJ.ltion ·of 1882 heeled to questions beirlg raised with regard to the
lighthouses e~ected on '\ille Edd;vstone,. ,the Bell. RoekElndthe Seven stone£
Rooks off -the Scilly Islands. As to the Eddyetone, the British . .
~ovarnment has refrained from :putting forward a claim to territorial
jurisldiotion, prasumably Qn the ground that t;he ..rock is not <permanently
over hish tide. Sir Charles Russell, in his arsumente during the
J3ehring Sea Arbitration, claimed that 'a lighthouse ~buUt. upon a rock or

"'ll1pon pU-es· :driven :into the bed of'a ·'sea tbecomes "es fer as that light­
:house ,h ooncerned,., part of the' territory of the netion 'Wh:f.o~. hae
erected it, .. and has 'incident to it; all the :righte w:tli'ch b~long to the

'.. proteo:c1on of territory.·t:.. We'st~'ke would' 11m~t' th1$ statement to a
cl~dmto 1~~ity. fromviolat1on':~nd 'injury, toge'fiharwitln ~:x:.olu81ve
authority·snq. Jur1adi.ct1on. of the; territorial state. tIt. :would be
~1i'f.:te~t, to aq.mit.that a ·mererock and:bu1lding, 1nc/:1pal),le 'of being so

. armed aSJ;'e!31ly' to oor~trol the 'hei~bouring aea., cQt!ld .b/3. made the sou:ret;
of a pre6I)S~.ed Occupat~on.of it, eonv~rt1~' a. 1El·rge.trac~ into tel"ritoriaJ
waters .,,~ The ro~~, of :r.eef' 'on whioh t1?e Eddyat.one lighthouse ia built
1s.~overed. by Beaat high',tide:,tbut expose'd to the

6
ejte::nto'f 'an area of'

8bout 500 square yards 'at low-water of neap tides. t.J . / '
"Aa regards

W ~aS1ii ot'Nat1ons (locument~ C'35l.M.l~5.1930.V"pa~ .J33; .C.2:3thM.117.1930" "
. ..... .. V~. plage 13. . ". ". . .I' , . '.1 ,:. . .'

.60f.lb1d." same pases~ /; ;1r;rz International Law of thaSea,·sEJ.oond. ecHt1on" 1951~ pages al-8~,

..:....•....•... 'lid.2t....w....es...t.. la....ke.,....I.nternet1onell La.wlV.Ol~I;.. 191.0, page 190. I nr!f_.. .......J:!r(Fulton, The sove~~iY ot.;the Sea,; .t211, page 642. ' 1 •••,_
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'''As regards the Bell Bock whi'oh lies apprqximately ten miles east·
south-eaE.ltof Arbroath and has a li,ghthouse on it J complaints have been
~ade of foreign fishermen using the fishing ~:o'Und in its neig4bourhood.
This :t:'Qck is ale-IQ entirely covered at high 'water; at, the ebb of spring
tide's it is, unclJvered to a depijh er four f~~tp while at low-water of nef'j,
tideE.l the top olf' the rock is just visible ••~-" Whether the British
Government has claimed that the w~terB surroUllding this roc~ are
territlJrial is not knownJ but prc,bably the £.lame con/3iderations apply to
it as to the Eddystone.

"The Seven Stones Books aro ,a reef oft' the BoUly Islands, about
seven milssfrom Land's End Ilnd about a mile in lene,th" with a lightship
on it. No part o~ the rc)oks :l.s above the aeaat lOw·...'79ter of neap, tidg
These rocks are not olaimed as being within Br1tish te'rritor6~J; waters.­
This refusal to assert jurisdiction is m€lntioned 'by Westlake_.1as an
example of 'I greater moderation' than the olaim ad"anc6;d at the· beginning
of the nineteenth century by Spain to the Falklanfl Islands on the ground.
of dependence on the Continent,."

The Bapporteur recalls that in the draft artioles on 'bhe oontinental shel

adopted by it in 1951, the Intern~tional Law Commission con~idered that

installations constructed for the exploration of the oontiuentsll shelf and the'

exploitation of :its natural resouroes shoulcl not have the statl.1S of islands for

the purpose of delimiting territorial waters, but that to reasonable distances

safety zones might be established around such installations, where the measures
. 6 /

necessary for. their protection might be take;n.-l The salDe view ccmld be taken in'

the case of lig1athouses erected on rocks, where these ere only expr:>sed at J.pw tid.e

Article 10

Groups ot island.s

With ·regard to 8 group of islands (archipelago) and islands situated.

along the ooash, the ten-mile line shall be adopted as the base line for measuring

the territorial sea outward in the direction of the high, sea. The waters

included. within the group shall constitute inland waters.

Comment- '

While formulating aT' observation on the linea of the firl3t sentence of tl

proposed article, Sub-Committee II of the 1930 Conference was of tl:l.e opinion that

owing to the lack of teohnical detaiis the id.ea of, drafting a tElxt on this subject
ffi/ .

should be abandoned.-
IIn its

64/ Fulton, The Sovereignty of the Sea, 1911, page 642.,
b51. Ibid., pages 642-643.
b61 gp.oi'b.;/ page 119.
t?il :OrafJe. al"tioles on the oontinental shelf and related subjec'bs,' Part I, article.o...
- See doc'ument A/1858J page 19, or dooument A!CN.4!49, :page 3.
§/ LeagUf~ of Nations doouments,·C ..351.M.145.1930.V, page 133; C.230.M.117.1930.V,

page 13. .

'.



In ,.i'l!e JUdgm~nt of 18 rqcemb~~ 195f in the Fisheries Case, the
" '

International·Court of Justioe made the foliowing observations:
. "The Court now comea to 'the ~uest1on,of i{halength of the bS;;'le-lintlE;

drawn acros8 the'waters'~ying between the various formations of the
'skjaergaard'. Basing itself on the analogy with' the elleged general

, rule of ten miles relating to bays, the United Kingd.om GovernIntmt still
maintains on this point t)'lat the length,of straight lines must not
exceed ten miles.

"In this connection, the practice of States d'oes not j1lstify thd
formulation of any general rule of law. The attempts that bave been
reade to subject groups of islands or coastal arr.hi~elagoes to conditions
analogous to _the ,limitations ,ooncernin,g bay's (distance between'the
islanda not exceeding twico the breaith of the territorial 'waters, or 6"(\ I
ten or twelve sea miles), heV:i::I not got beyond the stage of :proposals. ":::.2t

, . ,

The Rapporteur hes inserted artiele 10 not as expressing the law at

present ~n force, but as a basis of discuBs10n ehould the Commission wish to

study a text envisaging the progressive development of international law on this
/Subject.

Article 11

Straits

1. In straits which form a passa,se betwoen ,two ,par+.s of the high sea, the

limits of the territorial sea shall be ascert~ined in the ,same Ranner as on other

parts Of the cosst, even if the same State is the coastal State of both shores.

2. When the width of the straits e~ceeds the breadth of the two belts of

territori~l sea, the waters betw~en those two belts form part of the high sea.

If the,re~ult, of this delim:l.tation 1s to leave an area of high see not exceeq,ing

two miles in breadth surround~d by territorial sea, this area nay be assimilated
to territorial sea.

Comment

This text ia identical with that proposed in 1930, which was accompanied
by, tlle following observations':

'~ithin the straits with which this Article ~aals the belts of
sea around the coast ,constitute territorial sea in the same way aeOn
any other part of the coast. The belt of sea between '!'he two shores may
not be regarded as inland waters, even if the two belts of territorial
sea and both shores belong to the same State. The rules governing the
line of denarcat10n between the ordinary inland ~ters and the .
territorial sea are the Bame as on other parts of the coast.,

I ' !"When th~

,"{)9/ -IoC.J. Rbport!!l 1951, page 131./

'" /
,.

/ I
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'rwhen the wid.th throughout'the straits exceed.e the sum .of the
breadths of the two belts of territorial ee~, there is a channel of the
high "sea through thsstrait. On the other hand, if the width
throughout the strait is lese than the breadth of the two belts of
t61'r-1tori81 sea, the waters of the strait will be territorial waters.
Other cases may and. in fact do ar1se: at certain places the width.
of the strait is greater than, wh:Ue els6'iThere it is equal to or ;Less
then, the total breadth of the two belts of territorial sea. III these
oases portiona qf tho bigb ass may be Burrcunded by terrJtorial aea~

It ~a8 'bhought tha~ uh6r~ was no valid reason why these enclosed portion­
of Bea -~ which reay b~ quite large in area -- ehouldnot be treated as
the high sea. If suoh areas are of very small extent, however,
practical r68eons Juatify their assimilation to territorial sea~ but·
it ie proposed in the Article to cor~ine such exceptions to tenc~avest

of aea not more than two nautical miles in width.

IIJust as in -the case of 'haye which lie within the territory of
more than one Coastal State, it has been thought better not. to draw up
any rules regarding 'the drawing of the line of deuaroation betveen the
respective terrjtorial eeas in straits lying within the territory of
more than one Coastal State and of a width less than the breadth of th(;t·
two belts of territorial sea.

l~he application of the Article is limited to straits which s~rve

as a passage between two :POrte of th~ high sea. It does nottoueh the
regulation of straits w~1ch g:i,va El~C6ae to inland waters only. As
regards such straits, th~ rulee concerning b

7
aya, and where necessary

islands, will continue to be spplicable."70 .
(For the right of 'passage of warshi:ps through straits, see article ?~.)

Article 12.. _.
Delimitation of the torr1torial SGa at the mouth· of a river-- --_.__._- --

1. When a river flowB dj.rectly into the sea, the waters of the' river
constitute inland water ~p to e line following the general direction of the coast

drawn across the mouth of the river whatever ita width.

2. If the river flo'il's into an estuary, the rules applicable to bays apply
to the estuary.

Comment

This article waB submitted by Sub-Comittee II of the 1930 Conference· ,

l11thout coment,711 since th~ crite:ri6n in questio~ is t.hat most": >~nerallY adopted.

It' is open, however, to the objection that an estuary doee not admit of e general

end sufficiently firm definition; to determine whether an eB~uary is involVed, it

is nec.aEiSery to' consider such fact~ra a_sthe distan6d between· the coasts,' the net

of the ooastline and alluvia·l depoait~, cur~ents, ·and the like.72/' ..
>' > /Article 13 .....

707 :'eagua of Nation~ dooume~ts C.35l.·M.l45.l93C.V,pages 133.-134;' C:.2S0~M.117.193
V, pages 13··14.

'Jl.1 ::.eague of Nations documents 'C.351.M.145.l930.V, page 134; C.230.M.117.l930.V,
:page 14..· ,

El Gida1, 5>p.c1t., III t page 613.



Page 32

, ,. , : A~"l;:i~le_~~,
•.•~ I" ., ',,,.'

DelimitatiQn;o~t~e territorial eea of t~~ ~djacent States-_._._....._,_...----'~ ..._--- " ..- .'-'

The tarrito~-ial.· se'a' of t.wo adjac'eT;lt"S.tatee is norIl'.ally'd..elimited by a

line every ~oi~t of which' Is equidistant from the nearest point qn the coastline
, '

of' the' two states.

Comment---

I.;

The 1930 Coiif1cation Conference did no~ daal vith this question.

~everal possible solut:tona Ir.ay be oonsidered.. A solution :in :J?rinoiple might be

to continue tl.?-e gerioralline of the land. front'ler to,wards the open BeB, to the

farthest limit of the ,Ir.arine tdrritorlee of the t,,10 states. Another, solution ia

that of the median 11ne, a tine "every point of which is. equidistant from the

neareet point or pOint's' On the coastlinea of the t"ro ~tEltO!'ltl }3/
, ,_ . In .its JudgnJsnt of 23 October '1909 on the 'maritime frontiers bet~en

No~ay ~nd, S''iJeden,'J4/ '~h~ Ptl!'ltsnentCourt of Arbitration adopted for that purpose

a line perpendicular to the coast at the point at which the frontier between the

two territories reaches the'see.

The Bulgarian Government's Ukase dated 10 October 1951 concerning the
'.' " '. .

territ~riai and inland waters of th8 Bulgarian People 7s Rep-u'bl:i c conta ins the

following provis:!.,on: "The geographical parallel of the point at which the land. '

frontier reaches t~e coast delimits the territorial watere of Bulgaria and those

of neighbouring States". This rule, however, muet be regarded a B a solution

applicable only to a particular ,caee.

T~e, Internationa:I: Law COIUilission might adopt in principle the rule of ,

the median line which hae baen put into ,praotlcl) in a certain number of cases ,75/'
This eolutioni however, would not be applicable if the erecial configuration of th~

coa~tline neeessita~edmodifications. Such casee, fo~ example, arise when the'

line of delimitation rune tr.l!'ough a river or a bay, the waters of which are not

equally navigable in the Vicinity of the median line. In sucJ;l c/?8es., the

dete~ining p~inelple might be that of' the "thalweg". If) for'e:x:a::n~le, ,ager

leaving th~ territory of-one state a 'river traverses the territorial sea pf another

, /stf}.te '

73/ Whittemore, Boggs, Delimitation of Seawa'ra Areas, under Nat'iofJ,al Jurisdiotion,'
1951, p~se 259. See,al:so 'by the same 'author: National Claims in Adjacent

, S6ae~ Geographical Rev~ew, 1951, pagee 185' et S6g,. ,,' "
74/ Brune, Fontes Juris {}entium, .series A, Seetio I, 'J'omue 2: Digest of the,

.. . !:l~eisioIi'B'Of the Permanent QQtrt-or-':Ar6Itrt:,ltion, &:page 50.
75/ Gidel"QP .eit. , Ill, page 7p9. ' ",:"

po,. ',:"" '.' • • ,
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et-ate on its way to the high sea or, in other words, if the navigable channel of

that river seawards from ita mouth lies 'wholly :or llartly within the teJ;'ritoriel

sea of another state, the medien line no :l:,onger constitutes a satisfactory

solution. This ia true, for example, of the mouth of the Scheldt in the

"Wielingen ll
• The Comission will perhaps ,decide in favour of the general

solutton which this 'problem,requires, leaVing aside all hlatorical,arguine~te,

conclusive though they ~ay be in saoh in~ividual case.

ICHAFTER III
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To quote Op:penhei~/"it Is the common conviction that every State has

by custoreary international law the right to de~and that in time of peace its

merchentreen aay inoffensively paas through the territorial uariti~e balt of every

oth.er State. Such right is a consequence of the freedom of the open saa n • The

riSht of innocent passage would appear to be acoepted by ~ost authorities.??/

The text of this article is taken from that oontained in the report of

the 1930 Second Committee. The l~tter was accompanied by the following

observations:

2

t

t(

Cc

1

1.

f

A

o

1

S

I ,

,. I: ..~. :.. i'- 6. I _.•
: t.. • ~' .:

I~or a passage to be deemed other than innocent, the territorial
sea must be used for the purpose of doing soma act prejudicial to the
security, to the publio policy or to the fisoal interests of the State.
It is immaterial whether or not the intention to do suoh an act existed
at the time when the vessel entered the territorial sea, provided that
the act ie in faot ~ommitted in that aea. In other words, the pasoage
ceases to be innocent if the right acoorded by international law and
defined in the present Convention is abused and in that event the
Coastal State resumes its liberty of action. The exprension 'fiscal
interests' ls to be interpreted in a wide sense, and includes all
:matters relating to Customs. Import, export and transit prohibitions,
evenwhen'not &Daoted for revenue purposes but e.g. for P1'.rpo·ses of
public health, ere covered by the language used in the second paragraph,
promulgated by the C08stal State. /"It should,

=77"'6Z"'."'=I~:nt-:-e-rna- t lor..a1 Law, 1948, I s para graph 188. .
77/ For a contrary op1nion, E1ee Quatir1, Le nav! private nel diritto Internaz1onale ,
- 1939, page 53. ."-

,I

.,. .:- • , , ~.. ". : '. • lo...' ': •

Si8h~" of ~~~aege_" '.'
.' .,.. .' ','... I ',)' •• ' t- ~. ;.. ~; ,.~ ;.

I .. y..nl~_2!;:~;:.~~P&.~;8~ .. .' ...
1. /l :.: .~'Faasaga:' means, navigation .t.h~.ough 'tip.a t~rritoriflae8 for t.he.. PU:;',P0S6 .

aither of -~raverSi~g that s~~ with.out.·~nt~;1~~':1nla~d \'Tata~e', ~~'.of proce.(j).di~g t~'. : . ~ .. ': ...' . : . . .' . .,. . " ... .
inland waters, or of making for the high Bes from inland waters.

2. Passage ls not l:-:lno,?ent when B vessel maken use of the territorial sea

of a coastal state for the p\~pose of doing any act prejudicial to the security,

to the public policy or to the fiscal interests of that State.

3. Passage inoludes 8topplr~ and anchoring, but in eo far only as the same

are inoid.el:.tal to oriinary navigation or are I'6ndored necdssary by."~~Je~or

by distress.

Coment

/ i



. '''It should', moreover, ,be:noted',lthat when B' state :has un9-ertaken

international ooligationa rel~t1ng,to £reeaom'o~ transittver its

territo1:'Y, either a8'a -general rule 'or 1~':f'avour ,ofpaz:~ieular states,

the obligatio~s thus 8ssume'dalao' apply to the· passage' 91' the territoria -.

.'sea • Similarly, as regards :accel1e·te{ports or_ nay1gab~e wa:t'erways"

any facUities the State may have granted in'virtue of intel'1lBtional

obligations ,concerning free access to ports, orshippirig on'the said

waterways, may not be restricted by measures taken in those portions

o~.t~a ~erritor~al BeB whi@h ~y reasOnsb~Y8be,regarded eg a~proaches

to the said ports or navigable waterways. il_7:1 " . " ". " '. ..

Section A. Vessels other than warships.

ArtiCle 15

Right of· in).1o~~ passage tkough the te~toi'!.al se~

1. A ooastal State may put no obstacles in the way of the innocent passage

of foreign ~es8Gls in the territorial see.

2. . It ia bound to use the :meansst' its ·disposal to safeguard in the' :' .

territorial sea the prinoiple of the freedom, of maritime communication and not

to allow suchwatera to be used flor acts cor.trary to the rights of othe~ 'states •
. ". ',c

Comment

1. Paragraph 1 of this article is taken from article 4, paragrl3ph 1 ~f t~e

1930 Report. The observations on that article were as follows: ,.' "

"The expression 'vessels other than warshipsJ 1Ilcluciesl'.lot only

merchant vessels, but also v~sBels sucb as yachts J Cable ships, etc.,

if they are not vessels belr8ing to the naval forces of e State at .

the time of the passage; "12 ' .

Arti~~e 4 of-the 1930 Report contained a second~ar~graph w6~ded as

follows:

t~The Obligations

C.230.M.117.1930.V;,page 127;

~' ...' . ~.-.

"Submarine vessels shall nevigateonthe surface. ,,80/ '

As, contrary to expectations in 1930, Gommer?ial submarine vessels have not become
. '

of any practical importance, it wouldsee~ Unnecessary to ,insert a provision Qn

this subject.

. 'In c6n6equenc~'cfthlreoOe;iit10n of the. risht of lr.noO:en~ p~S.66ge to:lbr~i,p

vessels, it is the"duty of th~ c~a6t~lState.not to allow "ha t~rritoria16eato,
. ,. . ..,;..

be used. in a manner prejUdicial to ~he interests of other Sta-;;as. This is what

the International Court of Justice stated on 9 AprIl 1949 in :tbec.or;r~ Ohannel-
. , . ., ~ ", . . , ';.... ... ' . .' :'.

Case: ','

787 League of Neti6ns Documents C.351.M.145.1930.v,
~ page 7.
791 !bid., same pages.
'SOl ..f'~'J' Berne pages.

-- -----__IM!II~~*,--- ' .•1__ _ 11IIII1



.' '. :1' 'JThe obl1gst:t-ona fnc:umlient._llpon the Albanian authorfties oOt'\f'l1sted
in~otifyine:,·for .. t.he. bE3,nefi'" :of.ship:pi~g in general, the exiatence of e
minefield,in.Albanian,ter-ritori.el waters ••• SUOD obligations ere based

" ;On ~'er~a'in gen~ral ,end. ~ll-reC081iized .principles., namly: elementary
..... : .cona:ider;atiQns. of hUlDe~ity...the 1>1.'1no1-ple of the ·freedom of, maritime

" corr.mu,111oationa;' and. Elvery State's obUga-tion not to allow lmowingly:....<..~~:~:::~~/ry .~~o .b~ .u~e.d f,or .a~ts co~traryto the r,ights of :O~her

The·~apl'>orteur·oone:tderathat. thia id.ea could. be ,expressed. in ,the text
.; .". ',:. ,,' .

of the article and. he therefore proposes the addition of paragraph 2.

Article 16- ......-...--..-....-.
, -Step-a. .t~~.:takf)!1_'&..1he __Coo ata1 'State.

, ." .The. r;tght .01' p!=lssage. doee notllrevent.'!ihe coastal State from' taking

all necessary steps to protect itself' in ,the territorial seB against 'any aot '.

prejudici~l t.o. the. secur-i~y, pUbl;l.-c,pol!oy or fiscal -int13rests of the State, and,

in the~~~e of ~esselB proc~e~ins ~o.1nlen4'waterB, ~gainst~ny breeoh·of the'

cond;tti0!ls.t9. wfliph.the admission of those v~aaels 'l;o those waters is Bubject.

Co:mment

Article 17
~uty of foreigp v6sss1a during'their E8essge

1. Foreign vessels exercising the rlg~t.of,paseag~ shall oomply with the

laws~a'hij::'reg'rile:t16tia' ena'Jtedl~ conformity "r~r1th':l~~e;n~tio~ai'uaa'ge by the' ooastal.

State, 'a~d.; :'In pertioular, as ~eg~rd.~: ,', 0 ,"

::·0·.· . '-;(a) the safety

\

\

~i "

81/ I.C.J~ 'Rep~~'1949, ;Bge 22~ .
'FJ2/ League of I~atione clocmnents C.351.M.145 .1930.V,
- Page. 7.',' . "

......
I

/

~ ..

page 127; C.230.M.l17.1930.V,

/
I

.1
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Page 37

(a) the safety of traffio and. the Xirotection of channels and buoys;

(b) the protection of the waters of i;he.ooastal state aga:Inst

pollution of a:['\.y kind oaused by vesselE.'; .

(c) the protection of the produots of the territorial. sea.;

(d) the rights of fishing, shooting and analogous r.i~ts belonging

to the cOastal state.

2. The CoaEl'Gal State may not, however, apply these rules !->r regulations

tn Buch a manner aB to dLoriminate between foreign vessels of different

nationalities, nor, save in matters relating to fishing and shooting, between

national vessels and fo~eign vessels.

Comment

This article ls identical with artiole 6 of the 1930 Report. The

latter was accompanie4 by the following observations:'

"International law has long recognised the right of the COastal

State to enact in the general interest of navigation special regulati~nB

applicable to vessels exercising the right of passage·througn the

.territorial sea. The principal pO'wers whioH int~rnational law has

hitherto reoognised as belonging to the Coastal State for this purpose

are defined. in this Article. .

lilt has not been consi\iered deeirable to include any special

provision extending the right of innocent passage to persons and

merchandise on board vessels. It need hardly be said that there is

no intention to limit the right of passage to the vessels alone, and

~hat p:3r50na and property on board are also included. A' provision

however specially referring to 1 persons and. mercnandise 1 would on the

one 'hand have been incorlplete becaur3e it wo·tlld not e.g. oover su.ch thine

as mails or passengers' luggage, whilet on the other hand it would have

gone too far because it mi6ht have exo~u.~Gd the right of the Cqastal

State to arrest an indiVidual or to seiz'~" goods OIl board •.

"The term renacted' must be understobd:. in the sense that the laws

and regulations are to be duly promulgated.)..cVessels iJJfringing the

laws and. regulations which have been proIier1Y;~nactedare clearly

,amenable to the courts' of the Coastal State,"" .
. .. .' .' .. .

IfJIlhe .last:pa~agraph of the Art:J,cle must be interpret~d in a broa~

senBe; it does net refer' only to the laws andregulatioIle t:nemsalves,

but. to a~l ,easures taken by the Coastal State for the purposes. of the

Artic·le. ·83 . " ,
,- . , '. . . lfl.rt1o'i,e 18

83! ~." pasee 12l,·1?8 ~1;l.Q. "pase~ 7..8/ J·e:3~otJ.vuly.•

,.

;'.



".."" l't ": ..... ,
Charges to be levied u'pon~~tgn vessels

. '. " "'.. .
1.. 'No 'cnarge may be levied ,Ul'on foreign veGse.ls by reaso:n only of their

'paBsae~ through the territorial sea.
• .,' I' ".

2. Charges ':may only be levied upon a forsign vessel passing through the

tar~1to~1al'sea'as 'payment ~o~' speoific 8er·~ices rendered to the vessel•. These

charse' shall be levied without discrimi~!;ion.. ' '

Comment

This artiole ~e'produoe!=1 artiole 7 of the 1930 ~e'port; the latter text

was acoompanied by the following observations:

"The object of this article is to exclude any charges in respect
of general services to navigation (light or conservancy dues, ete.),
and t~ ,allow 'payment ,to bl;}·,demanded only ,fOr' s.P6cial services rendered
to the vessel (~ilotage, towage, e~c.). Th~se latter Qharges must be
made on a basis of strict equality and with no discrimination between
one vessel and another $

. "'!llhe 'pX'ovision of thefi.ra't 'pBJ:'llIgra.ph will.include the case of
. compulsory anchoring in the.territor~al~ei' in the .oircumstances

.,: '·indioated in A!ticle 3, last .paragra.ph. "_

Art.1cle 19

/3. The looal

A~e8t on board a foreign·veseel

'A coastal state may not take spY,steps on board a foreign vessel passir.. ' .

through the. t~rritor~Blsea to a:rrest any person or to conduct any investigation

by reasop of any crime oo~itted on board the vessel during its pessage, save onl

in'~~~ fOl~Owing,CaseB:

(a) ·if· the consequences ot the .crime ,extend beyond the vessEl·l; or

(b) 1:fthe orime fs.of a kind to dlaturb the peaoe of the country or

,tJ;1.e SQPq...order ,of the territorial Bea; or

,(0) .if·' the assistance of the local authorities has been requested.
;..

by the captain of the vesael or. by the oonsul of the oountry whose
'f1Sg the vess~~ flies ~ " ' ' ,
" . .

2. ·The above prOvisions do not affe'ct th~ ~ight of the coa'sta1 State to

take any steps authorized by its laws for the 'pur.p0se of an arrest or 1nveatigaii'

on board a foreign vessel lying1n1tB.. te~r~t9rial sss, Qr,pBseing through the

ter-ritor1al sea after leaVing the inland waters.

.1.

I
I

!Efl ~., page~ 1-8 and 8, respectively. The artiole 3 referred to
passage quoted corresponds to/artiol-e 14 of th1e ~iaxt.

I
I

in the
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I;heir

3. The local authorlties ~llalllli all caaee llay d.na regard to the interests

of navigation when melting alCl;l3!'i'e'st on board. a vessel.

COllllr.ent

This article aplleared as article 8 in the 1930 Rellort. The Rell0rt

also contained "line following observations on this Bubjec1j:

"In the case of an offence committed ~n bl:>ard. a foreign vessel
in the territorial sea, a cOnflict of juriadlo'tion may arise between
the Coastal State and. the State whoae flag the vessel flies. If' 'the
Coaatal State wishaato stop the veas~l with e· view to bringing <the
guilty' llarty before its coUrts, anothe~ kind ()f conflict :may arise:
that joB to say between the interests of navigotion, which ought to be
ipterfered with as little aB possible;> and thf:l interests of the Coastal
Statei:n its desire "to make its criminal law!3 effective throughout the,
whole of its territory. The proposed articl.e does not attempt ito
provide a solution for the first. of these conflicts~ it deals only
with the second. The qU6etion of the judicial comlletence of each of
the two States ia thus left UI:dffectad,.except that the Coastal State's
pO"Te:r to arrest persona or carry o!J,t investigations (e .g. a search) .
duri'ng the passage of the foreign vessel through ita waters will' ,be
confined to the oaS<:lS' enilll:e:reted. in the' article.· In oases not p:r;-oVfded
for in the article, legal llroceedings may atilll,etlaken by the Coastal
Stai~e against an offender if the latter is found 8shore. -It was·
considered whether the words 'in the opinion of the comIJ6tent local
authority' should. pot be added. in (2) after the word. 'cr.:i..me', but the
suggestion was ,not adopted. In any disllute .between the Coastal State
sneL the flag State some objective oriterion is desirable and. '.the
in'craduction of 'bhes6 words' would give the local authority an exclus1ye
competence which it is scarcely entitled to claim.

, "The Coastal State cannot stop a fore'ign vessel passing through the
tf~rri'l;orlal Elee without entering the inland waters of the State s'imply
beoause there happened to be on board a person wanted by the judiCial
authorities of the State f'orson:e'punishabJ,6 act committed els6!7here
than on board the vessel. It would 'be still less possible for's
request for extradition addressed to the Coastal Stat~ i.tO. respect of an
Off':lnce committed abroad to be regard,ed as a valid ground for
interrupting the vessel's voyage. .- '

11In the case of a vessel lying in: 1ihe territorial sea, the
jurisdiction of the Coastal State will be re,gulated by the Sta'l;e's,own.
municipaJ,. law and will necessarily ~e -more extensive th~,n in the case
of vessels which are'simply passing through the territorial 'sea along
the coast. .The -same observation applies t6 vesse-ls wllich have been,in,
one of the llorts or navigable waterways. of the C'oastal State. 'The
Coastal State, however, must always 'do its utmost to interfere-as'
little as possible with nayigation. The inconvenience caused to
navigation by the atollping of a largE3 liner outward bound. in ord.~r1;o

arrest a person alleged to have committed some minor offence. QnlaIfd.~Ca1­

scarcely be regarded as of lees importancethanthe:futerest,~hich''l:ihe'
State may have 1n secUring the arrest of the off'ender. Similarly-,the
judicial authorities of the Coat.lta,l stats should, as farespossibJ.e,
refraill from arreatinf3 any Qf the officers or crew of the VElSae:], if. thel<
absence would. make it.. 1Jnpossible for the voyage to continue.'~E2I, ....

. IThef~e .
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Pese 40 . '

These obsarrati.one make. it apparent.tna;tthe proposed article dl.>9s not·:'

attempt to provide la solution for conflicts of juri~diction in' crimlnaa.· law'

• between the coas:t;al E!tate and the flag State. ' The Rapporteur consirlerfJ tha't at

the ~esent s~age clf,the~InternationalLa.w C()mmi~sionIB '\>lark this quest'ion will

have to be, reaervecl. . ,
, 86/ ' .

Acoord;i.ng to Gidel,-, a ~.preign 7essl'l,l passing through the t~rritoriEt;

see and, haVing on 'bClaN a person oharged 'tdth en ,offen~e falling witb.'lntha
, , '

oompet~D<ce of ·th~ cc>u;r:ts of' the oql':lsta~ stat~ought t,o .be :subject to measures

siming at his arrest.. To mitigate the severity of this llrlnoiple J 'which would

be il~~J~to lea~ to a c~nBlderable inorease in the n~ber of, instanoes in which

a :~~~a~~ c.ould. be arrested, 'ft should', Gidei considers" be added that any coastal

Stete~~ioh e~ercie~d this rlgh~ wrongly Or abuaively would be liable under

ordinary law. In the Rap;90rtel'ur'e view, 1twould ba better to confine arrest to

tlie oeElse 'pr.ovidect' £.or b'l the llrM,cleln the proposed text. The text also

rlghtJoJr-' d~e:e. not'~llow ,~ vessel tQ be stopped in order to arrest a person on
, .

board: whom the coast~1. state has been requested to extrsdite.
; ,

Article 20

'Arrest' of" 'V'eB8e1.~ for the pur:po~e of e:x:e~cidng cl..!.!l, jl~!lisdiotlon

1. ' A oOastal State may ,~ot a~est or divert a fo!'eiBIi vassel passing

tbrouSh the terrlt~rlal sea 1 for the purposEt of exercising' civil jurisdiction in

relat,:lon to "a peJraon on boart'~, the .vessel.. ·A coastal State may not levy

execllt'.ion aga:i~st or arrest the vessel for the, purpose of ~nJr ,~lVil p~ocE!eding13.

·save only 1n reslpact of ob;Ligat10ns or. liabilities ,inourred.' 'by ·the vessel itself

in the co~s~ of ,dr .for the pu;pose~f',ita voyage through the waters ~f :lihe '

~oaeta1 state.',

2. The albove provisions are lrlthout 'prejudioe to 'thi" right 'of the coastal

State in accor<iance with its laws to levy executionagai~Bi;~ or to ,arreet, a

fOl"$'fgn vessel in'the inicln(1 'WBt,.era 'of th~,sta:te ,or lYi~g in ,the,t~rrftor'lal sea,

01." paB~ing through the territorial SElf! 'after ;J.ea~lng the' 1niand.wa,i~rB bf the

, st,ate, for the'purpose of anyCiy::;:l procead.:inga.

,
:'.',

, "

. :'

!COTff1IJent
., ',. ;'
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The text of thia article is id~ntie81 't1:i.th that of 'article 9 of the

1930 Report. The observations accompsnying that 8rticL~ were as i'ollowa:

liThe rules adopted for criminal juriEldiction have been eloseJ.;r
follo~ved. A vessel ~rhich is only nav:!.gai;ing the territorial sea
without touching the inland waters of the' Coastal State IIl8y in no
circumstances be stopped for the purpose' of exerci£sing ciVil juriad.ictiO!
in relat,ion ·to any person on board. or for levying execution against or '
for arresting the vessel itself except as a result of events occurring
:!n the waters of the C08l'rtel State during the voyage in question, as
for example, a coll1Bion~ salvage, atc"80Ij in respect of obliga-tions.
incurred for the purpose of the voyage. II..1.1 . .
lJ'1he Rapporteur 'Would point out that this article 'does not attempt to

provid.e a general solution for conflicts of jurisdicti,on in pr~vatelaw: between

t];).e ooaBt~ 1 State and the, flag State. Quest ions of this kind will have. to 1?e , ,
s~ttled in acoordanoe with the general pri:noiplee of private 'international 1aw,~im

canno·t be dealt with by the Commiesion at;· thisetage of H~,s 'Work. _ Hence,

questions of competence wit.h regard to liaM.1it1 under civil law' for .collisions

in the territorial sea are not ,covered. bythie article. ,Its sole purpose fa to

prohibit the arrest" of a foreign vessel passing through the territorial sea for

the purpl")se of exercislngcivil Juriedi'otion, exeept';1.11" certain clearly defined

cases.

On 29 June 1933, the United State8..PanaJl!lGenera~ Claims CollJIlli~slon'p

eomposed 01' B13ro:n van Heeckeren, Presiding Commissioner, Eiihu ~oot and

Ricardo Alfaro, pronounced a deCiS!o.J§./ whereby, contrary to the rule prOPosi?d

in the Rapporteur's text, a vossel could ·be arrested on account cf a collision

which h~d occurred durtng an earlier v9ysJf,e.. Arrest of this kind is aluo

permi~ted under United Kingdom :tes1sla~lon'j en. Aot of 1854 states the fo.llowing:

''Whenever any injury has, in any-part of "the wQ,r¥, been caused to
apy proper.t.y 1?elongingto Her Majesty or to any of HeIr l'f.aj~styts. "
subjects by anY foreign ship, if at any time, thereaftarsuch ship1s'

'found. in any port.or river of the United Kingdom 'or within ·three miles
of the coast thereof .. it E!hallba lawful for the JUdSi:l ofs,IlY ~ourt o~c
record in ~he United Kingdom•••to issue an o~der to detain "such shiP:' 8"'1

/The decieion

'MI League of Nations d()c~ntsC.351.M~145.1930.V,·p~~ 129;. C.23~.~.117.•·J.930!,V,
page 9. _ , ,,' ', .•

88/ Text in tb,e American J.ourna:t, of .Internat10nalI"aw,1934, page'596.- -W Gid~l, op.oit."III,. ~~ge ~61~ . . ". ' . ", . - . ..'
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I The deoision of the General Claims Comn1esion (given with the d:i~~~nt~c

lote df··Mr. Aif'arci~ has peen oha'llensed by 1lJi: •.1;O'i:Cha'1.'a,22./ ~m6ng Qiiliers. The

RaPPorteur'shares the v:i~w: of'l'IJI'. Altere;, Mr. Borchard snd Mr. Gidel)91/ and is':
1n favotir' of ..l,o~~~:l.~i·ng the ,text of the article as ado:t:1ted in 1930:

.' Artiole ~1 .

-,

... '-
' ..

\'.. \.. '.

Vessels ',em:pl.9yedE~vernIIientaland non-commeroial service

·The.provisions ofa~lc.J.es19 anti .20 are without prejudice to the

questiOn of"the treatJIent· of vessels exclusively ~m:ployed ins governmental and. '. . .

no~~co.r~ial ~ervice, and of tIie perso:p.s on board such vessels.
~. '. . . ...... . ' - . ~: . .' .

C9~ent. ,.

This art.ic1e le 1d~ntica1 vi th that 1D.eerted in the 1930 Re:po~t as

article l~. T~~ ob'~er~~t~ona attached to this article were worded ae follows:
'. . . ';'Th~quest1on a;os~' ~hether, in the caoe of ve~sels belOngiritit~:a

Government and operated by' a; Government for commercialpurpoeles, .
certain· pr.'ivlleges,and i!ll!4U11itlee DJight be claiIlleda~ regar!is the .

. application of Ar.t-:J.clea a: and 9. . The Brussels Convention relating to
. the immunity of state~bWned;vei!sels'deals with :1IIlmunity in the matter of

civi'l jurisdiction. ~ the light of the principles and definitions
embodied in that Convention (see 1n particular Article 3), the Article
now undi:1rconsiderat1on lay~ ;dowrr 'that the rules set out in the two
preceding Articles are without prejudice to the question of the treat­
ment .uf .vessels exclusively employed in a goverIlIOOntal and non-

'co!llmSr.cial serv':tee 1 and the 'persons on board such vessels. Government
,'!V~sBe.:la oJ.lera~ed for ,commerciil purposes therefore. fall ~1ith1n the
.s.copeof Artielel!l 8 and 9. "92 . .
," • ·1 _ ~""' •. • ,,"

se'ct fori. B.. Warships

Artfcle' 22
.' .

. , " ! .. ··!'aasase· .'
. :'L' .:;, .'Aa El gerieralru;le~ ·s coastal State .will 'not forbid the passage of

t'~1~'warsh'iIl~ {:p 'its 'terJ;'itoriai ~!3a and wiJ,l not· require il p:reviqus

·au#1ior:tzat.ionor·not1fication~.

~" • .:Th~ .90astal State llas tb~ right to:regUJ.ate. the conditions of such

/3. Submarines

\·'i!t.l A~ricanJo~l cif' 'I~tei-nat16~ai'ta~'~; 19j5,: page' J.03~· :
,9clZOp.'Cit., Ill, page..269.... ,'. " ..,: . . '.. ./'. . . . ,~t
.·9"2i Las8l.le of-Nations DOOUIll?%'lts ·c.3/i.M.145.·1~3Q.V, -page,~9;. C.23.9·~~.~7.1930.V,

" - :J,'l;1ge 9. The 87rticl.es 8 and 9 "r.eferred to in the p~~aa'ge qUQ~~d .correspond tfJ
articles 19snd 20 of this tert. f

/
" /.... u==:liII.........! -
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\ 3. Submarines shall naVigate on the surface.
4.' under no pf~text', however, may there 'be, any interference with the

passaBe of warships through straits usad for inte~et1onalnavisat19n.cetween

two parte of the high seas.

Comment--
lce

to the

unental and

lport as

le follows:.
, .
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the matter of
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the Article
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:M.l,17.1930.V, ~. \
~brreB:pond to

Article 12 of the 1930 Report contained only the first three paragraphs

of the proposed article. The observations relating to these three paragraphs

were' worded as follows:
. "To state that a coastal State idl1 not forbid the innocent

passage of fOreign warshipEl t1lroughits territorial seai9'butto
recogIlize eXist.ing practice. That practice'also,'without hying
down any strict and. absolute rule, 168'9'eS to the Sta'\ie the pOh"'Sr,
in exceptional cases, to prohibit tb-a passage of forf~i@',.a -walrsh:tps
in its territorial sea.

. .
liThe Coastal State '!Ji1J.y regulate tJ:J.e conditions of passags"

particularly as!'$gards the number.of for&ign units passing
simultaneously through its tel·rit.or~al:Bea -- .or .through any
particular portion of that· sea· ..... thQugh 8S a general rule no I
previous authorization' or aven not~floatlonwill be, required.lf~

The provision wh:"ch now appear~'aBpara8I'aph4- of the art~c1e

constituted the. third paragttaph of tbe observati'ona attached;'o 1ihe:a~icie

proposed by the 1930 Commission. The text, however, was slightly different
and was worded as follows:

"Und.er no pretext, hOt,raver1 may there be any interference with
the passage of warships th:t'ough straits constituting a route for
interI).ational maritime traffic between two parts .of. tbe high sea. It

The"'Rapporteur has changed the wording of this provision in the light
of the Judgment delivered by the International Court. of Justice'in the Corfu

Channel Case on 9 April 1949, which states:

"It is, in the opinion of the Court, generally recognized and in
accordance with international custom that States in time of peace have
a right to Bend t~e1r warships through straits used f~r international·
navigation between two parte of the high seaswithou:bjtllepr6vious
autborizationof a Coastal State, provided t~at.thepaeBagaie irmocent.
Unle.ss otherwise prescribed in an international conv~ntio:r.,there·'Is. no
right for a Coa~'l?e;l State to prohibit such pa.ssage tbr.ough straits 1ri.....••..
time of peace."W '.

. !The Judgment

2g ~~id., .page 130 and page 10, respectively.
r:L1 ..L.C.J. ~eport.iS 1949, page 28.

.'-;
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, The Judgment also contained the ,~ollo"4n$ passage:,

"Nor can it be decis~ve"'tliat thi~ strait is not 8. necessary r6ute .

between'two parts' of the high' seae, but only aIi alt'~rnative passage '

_ between. the ~egean and the Adriatic Seae. 'It hae I}everthEilEiss been a

useful route for international IrBritime t1'af:f'~o,.'1J951 .. ', '

Article 23

" " !S2:6baerva~~ ',21. .~he' re~uieti~I"S

'If a foreign wrSh1ppa~s'iDgthrough the t6rritorl~1 sea does not

comply with the regula~iona or ~h.a .ooastel ~tat6and. diraregards aEY request for

compliance :wh,ich JnaY be ~rousht' to its' noti~e, the cC'" stal state !!ay require the

warship to leave, the territorial sea •.
, , '

COImDent' '. ,
This article is identical with art:t.cle 13 of the 1930'Report. The

latter wae acc'oIlJ!lani$d by the followiJ;lS observations:

"A special stipulation'to the effect that warships must, in the

territoria.l 6ea, reSIJ60t the local laws and regulations has 'been

thpught unnecessary.· Nevertheless, it seemed advisable to indicate

that on non-obs~r;ance of t:t;tese regulations the ·r:i.ght of free 'passage

ceases and that conrquently th~ warship may be required to leav~ the

territorial 6e8.. "92 . .

"

. ~.. .

!

95 . Ibid.., page' 28. I
J§J League of Nations DocUIll6nte/c.351.M.14~.1930.V,

........ page 10. /
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page 131; Ct30.M.117.1930.V,




