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1. Netionality of shipe (paragrephs 185, 186)3/

The Commissim considered thet sn attempt should be made . deterri:. -
the gmeral principles governing this mstter in the various ¢ .atries. It fuvitsd
the specisl rapporteur o sulmit & further report on th'. sudbject at 1ts pext
peseion. VWith regard to the question of ships without s netionality &nd of shipe
possessing two or mors nationalitiss, the Ca—.ission adopted the principle that
every ship should have a flag and ane '.g only.

Eacn Stele 1lays Goan the cxdl‘ins governing the right of msrchant ships
to use its flag. There are no unifors rmules. Pearce Higgins a4 Colwmbos rightly
point out that "there are obvious disadvantages resulting from this divergence of
prectice, but it is not possible to suggest & set of rules of uniform applicatiam.
The economic conditions end shipping policisse in different countriee must affect,
to an important dsgree, the vieve vhich the respective Covermments take as to the
requirements of their mercantile nl.rhn"-?/

It is questionadle, howsver, whethor States in fect enjoy adedolute
freedom to grent the right to f1y their flags. The attridution of an identity
and & nationality to ssa-going shipe 1s the oovollary of the primeiple c” the free
use of the high seas. Undsr this rule, which sssimilstes tham to infividual
nationale, ships may bo supervised and controlied; the alwses to wvhich the
principle of the freedam of the seas may give rise are limited i the uss of the
high seas is geanted only to shipe whick cer prowo josseseion of s patiomality.
Every ship, becsuss 1% belongs to a ccrtain State, 13 sublected to the oantrol of
the State wvhose flag it fliee. The omtrol and Jurisdiotion of the State cam
be exercised only if there eve other r3latione dotwcen the skip snd the Stats then
thoss arising out of regic®utice. For ingtemace, it is extremsly difficult for
the authoritiss of tho comntry to exerciee ey [weesure «: & shipowner who dose
pot apply the 1ay of the lend co bomrd his ships, if ke 1s doxiciled cutside the
ooty end merely regreamntel there }y an agomt. Uaﬂ!ﬂﬂu'ﬁnm@tn

1] ,té,

1/ The figires gived after tho titles of the various paris of this report refor to
M«mmwmmumuwuxmmmgsum
xugu(im’ Gensral Agpsmibly, fricial records, fifth esssion, supplement

no. .

2/ Peavce Higgine and Colambos, The Freedom of the Sees, 1943, rrgs 190.
3/ Cidel, le T it sptermatiopel public de la mer, I, 1942, page 73.




A/n.A N2
Page b

State, with a crev cansisting of aliens, doos not sall to or from the ports of
that country, the national authorities have no opportunity of inspecting it cor of
satiafying themselves at regular intervals that the working conditions on board
camply with the law of the land. The acknovledged freedom of & State to lay down
the conditions on which it shall grant its paticaality to ships is of necossity
based on the concept that the national slement vith regard to & ship and the
panner in which it is used have a vide varlety of application, btut that e certain
mintrum should de puaranteed in the gsnersl interests of all thoee vho use the
high seas. A comparison should de made vith the nationality of persoms. It 1a
stated in Basis of Discuesion No. 1 of the Preparatory Comittee of the Bague
Confersnce for the Codification of Intermational law of 1930, in comnexion vith
the nationality of perscns, that "cuestions as to ite nationality are within the
sovereign authority of each State. Any question ss to the acquieition or loss ty
an individual of a particular nationality is to be decided in accordance wvith the
lsws of the State whose nationsality is claimed or disputed. The legislation of
each State rust nevertheless take account of the principles genereslly recognized
Ny States.” In dealing with the attridution of a nationality to & sbip one is
likevise guided by certain principles that have been adopted by nearly all ftatss.
As ¥r. Aseer and Lord Reay wrote in 1896, "In order that the lav of a State on
this matter may be effective in sy circumstances vhich may ariee, it should not
depert 100 far from the jrinciples which beve beem adopyted bty the geat e jority
of States and which may therefore de regarded as comstituting the basie cof the
intornational lew ca the -sttm-."fl

Abeolute freedom in granting right to fly & flag would increess the
tendency of other States to "loock behind the flag®; this tendency ic especially
spparent in wvertime, dut alsc occurs in peece-time, &9 in the case of the
i'm Alops. “In its Interim Report, the Caezission conaidered the question vhether
thay might inguire into the deneficial or ultimste ownership of the I's Alone or
of the shares of the corporstion that owned the ship. The Cammiesioners ssserted
tholr campetence to do so, and reverted to the iswe in their Final Report: ‘We

J£ind es

1/ Asser-Reay report to the Institute of Intermaticmal law, muce, 1896,
sar Book XV, page 57, 000 alao Fleischmarn, Das Ucrk vo Kass g tnchan

%M%. 1917, 1, page 41k; Neumeyer, Inter=sitic
» Page 50; Verdrosz, Yolkeyrecht, 1950, page <=
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find as a fect that, fram September 1928 down to the date wvhen she vas sunk, the
I'm Alone, & British ship of Canadian registry, was de facto owned, controlled, and
at critical times managed, and her movements directed and her cargo dealt vwith su.d
disposed of, by a group of persons acting in concert vho were entirely, or nearly
8o, citizens of the United States, and vho employed her fo tho purposes mentimed’.
In these circumstances the Ccamission refused to grant compensation for the loss

of the ehip or of the cargo”.= 1/

The Institute of International Law tried at its Vemice eessicn in 1896 tc
give same guidance and advico-/ vith regard to the grant of the right to fly s flag.
The ship had to be listed in a special register, for vhich purpose mare than helf

of 1t had to be owned by --
1. Naiionals, or
2. A partnership or a eimple comandite company in wvhich more than
half the partners with perscaal 11ability vere ratiomals, or
3. A national Joint-stock campany in which not less than two-thirds
of the members of the board of directors were n&ticnals.
The enterprise muet have its head office in the Btate whooe flag the

ship would fly or in vhich it wvag to be registered.
The netionality of the captain axd crew should not, .ceorunctotho

Institute, be & condition for acquiring the right to fly .thq

The Repporteur bas attempted to clussify the provisions which varicus
States bave includel in this tremch of their legislation. In the firwt plasce,
um-mmmnmummmmuwumms
and the informaticn ocntained in the Camparctive Study of maticnal laws governing
mmmamwwtu-mtrng,muwﬂnmt
Commistes on Porte snd Meritims Bavigation of the lsagee of Netione im 1931. Be
mnmtummmwmmuu-m»—w—aum
matsrial.

The Repporteur would also liks to point out that in classifying the
mimmqmummtummwuﬁmumw.

/The itionality

1/ Ssiwartenberger, Interpational law, 1949, pege 183.
2/ Fauchille, Traite ds droit interpatiomal, 1903, I, 2, page 902.
3/ Year-book XV, page 201.
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Tho nationality cf merchent vessele is governsd ty ths following

facters:
(e) The notionality of the owner;
{t) In the case of a partnership cr camandite company, the mationslity

¢$ the partners;

(c) In the cuse of & Joint-stock company, the hoad office and the
raticnality cf the doard of directors;

(d) The mationality of the captain, officers snd orev.

The origin of the vessel, in tho sense of the place vhere it ¥33 built,
rormerly pleyed a part in determining its nationality, but hes tended gradually
.- lose importence in countries, such ss France and the United States of Amarice,
which have inccroorated it in their law.

On (a). Scme lezal systems lay down that the veesel mu & delong wvholly
t¢ nationals:

Brezil, Egypt, Finlend, Germary, Haitl, Japas, Mexicc, Horway, Perw,
Tcland, Turkey, Union of Soviet Socialiet Reputlice, United Kingdoa, Unitod States
~f America.

Certein countries roguire & veasel to belong either to matiopals or %o
alizns dcmiciled in the pational territory:

Chile (perscns damiciled and sractising . grofeesion im the country),
C~icmbie, Demmark, Ecuador, Netherlands, Spaim, {2/3 natiomals, 1/3 residems)},
"crenic (perscns borm in the country and residing thers not less than al@t woathe
=cr yeer}, Uruguey (individuals or Jlepal p ' ho Pudlic Treds

Register).

In other ccuntries i% is emcugh for scms of the ownera o0 3088888 the
naticnality of the country or to te dumiciled there: ,
Belgium (1/2 mationals or alisns with coe year's residence), Framse
(1/2 resicent maticnals), Gresce (1/2 mationsls), Italy (3/A), Lebemca (x/2),
P: aima (a1l or same must bo Pamamenian citizems or aliens domiciled in the
Re-uMdc with more than five years® muhuco), Sveden (2/3 naticaals), Yegoslevie
{2/3 naticnals). 5

i/ Gidsl, I, pege 82; Heyek, D
w 1935, page 52.
perchant vessel, 19“7 , rage 1h,
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¢n (b). Ccrtain systems cf lav lay down that in a par nership or e
compary all partners with perscnel 11ability st be nationale:

cromarniite
, Finland (naticnals reeident in Finland), Germany, Japan, Poland,

Egyrt
P.rtugal, Romanis, Union of Scviet Socialist Republics.

A frection is regardcd as sufficient in certain countries:
capital), Lebancn (the majority).

France (50 per cent of the 1t gletered
heed office in the territory

on (¢). A& Joint-stock cumpany must have 1te

or be established in accurdance vith the lawv of the country:
Belgium, Braz!l, Egypt, Oresce, Mexico, keru, Spsin, United Kingdom,
Uruguay, Yugcslavia.
Specisl conditicns concerning boards of dirvctoss are alpo required Wy:
Dermark, Finland, Frence, Cormeny, italy, Japan, Betherlands, Borway,
Poland, Portugusl, Romanis, Swedsn, Unicp cf Scviet Socialist Republics, United
Statea of Americe.
on (). The captain must possess the nsticnallty of the country:
Argentina, Beslgium, Brazil, Colombia, Demmark, Rcuador, Pinlamd, Gresco,
Italy, Netherlands, Peru, Pertugal, Spain, Sweden, Turkey, United Kingdcm, United

States of America, Uruguay, Yugoelavia.
Cortain countries roquire all or ocms of the officers o pOSsess the

nationality of the country:

Delgium, Brazil, Frence, Greeco, Haiti, Portugal, Reesnia, Turbsy, United
Kingdca, United States of America, Tugosisavia.

Scmy other countries w-v ot concemed with the astiomality of officere
bt require them to bold zationsl diplames, which leeds to the eamo recult im
practice (Pinlend, Cermary, Netherlands, Horvay i ~therv).

Aprowuondmcmmtmmuuwlvetwm b

argenting (1/4), Bresni (2/3), Chtle (1/3), Colambie (1/2), Praase '
{proportion fived bty ovder of the Minister ia charge of the merchant marime),
Orooce (3A), Bests (1/2), Italy (2/3), Norwey (1/2), Pemsma (1A), Fere (3AM),
7olend (3/4), Portugal (2/3), Rcmenis (1/3), Spain (A/5), Sveden (2/3), Uaited
States of America (3/A), Yugoslavia (2/3).

Cerwary, the Netherlands, tho United Fingkm, the United Siates of
Mcaummammewmvmmmuacmm.

The International lLaw Camiesion might consider wbether it cem state the
following rules as principles adopted iy mearly all Statee and ocamtitutiag the
basis of international lew on this matter:
1. lbroﬂunom-haltofmmmﬂ.dhmﬂw--
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(a) HMctionmals or persons damiciled in the territory of the Btate
to vhom the flag belongs;

(b) A pertnerohip or cosmcndite campary in which more then half
the partners with pe: “on-1 1iability are nationalo or pereoms sstablishsd
in the territory of the Ciate to vham the flag belonge;

(c¢) A netiomal Joint-stock company vhich has its heed office im
the territory of the State to wham the flag belongn.
2. The captain should posceps the naticpality of the State to vham tho flsg

Ce

belongo.
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8. Torsl Jiriaiavien LA EAtiers L sollinion (Parmaraph 167)
The Commtesion thaught it should disregard, for the time bolng,

problame of tntarmatiomnl lav reafaed by eollision, Wt ahauld deteymine vhich
conpts A7 eaEpetent %o try erimimpal casen apiaing out of collistan, I felt
that, 1n ¥iev of e verldovida reporeussiona of the Lotue case, 1t was bownd
to d¢ 1l with thip mattar. It agked the Rapporteur toc atudy the subtject ayd
propose & eolnt{ep to the Commisatem at 1ta Rext sseaion,
The need for draving up unifora miles  f competence f v detsrmining
tis pepal copsaguancos of & collision wma clearly ehovh Bt the time of the
30.1101¢R bawiaen the Latys apnd the Boz Xourt on 2 Aymyst 132c. Bectuase 8
Tursiah subjeat hed leet nia life ip th2 accident, the officer of tha watca am
apd the w, ¥vho vae of Vrepch pattonality, waa amea‘ed ty the Nurgiah
autharities and esptercsd by the Turkish orimimml cuyrt to & ters of imgpriscsment
4nd # fire, The Pronck Govermment protested and Itought the dlspute tefope
the Permarapt Court of Interpatienal Justlee at The Hague, which {n ite
Judamept of 7 September 1927 upheld whe content' .. of the Turkian Govermmsnt
" dacldad by 7 votes %o st thAt no 1v”  of ipterrational lav congernlag
colliaich gave aysiuelive .plgiml Jurtaitcttan ve the Stete vhows flag veas flowe
W 'ie of feiding ehip If the 3ollimlcn imvalved shipe bploRsing to differsat Statea,
Ttp decloton makas ahifpe® of *! upe liabls to prosacution 1R & <Te@t

8 s __ .m0

vartety of countrieq, Furthermars, 1f the capialn e arrested, She ehip itesif
{4 awrentsd fup the purpeses of locel inquiry, and If he 10 impriscaed the ehip

18 1@ obiltesd U111 avvendoments have been made to Foplace kiR. Twue, quite

&papy frad tmecholateniies of Juddmeat, the eacurity of mvigation and interatioml
tude to prefudiced (Intermationnl Maritine G¢ ttee, Farie Oeaferapss, 190h, ’
Psa ¥)  The Interationnl Meritine Oammittes, 2% the Pequeet of the Intaps
intional laby OFflco, verked ecut 8 draft sonventicn vileh vap intended to wet

er ond (0 this eftuatien: The queation vap first placed oa the agenda of tho

" %e Jjudgee s ved Biven ¥y eik Juigeg for ard elx againsy, the President
mkw use -! Me aut Yot Judge Jehn Baaset Moope, hevever, atated in @
anung epinion that he agreed wwl that part of the Eourt 'a ¢ vhieh

Mli that thers vas B File of intarrational iav glving exelueive Jurisdietion
15 such & Bty tu Sl oouRtry ol the effending !Ma-
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Antverp Conferense of 1530, VAieN set Up & sud-scEmittes of vhieh M. legpoid Dep
vaa appelnted repporteur: Thio suio-ewsiitice subRitted a prelinimry dreft to
the Gsle Confevense of 1§33, The meiieas) assoslations aeat in reports, and
afior digeusaion the Quastion of the need for & convention vee de¢ided iR the
effirmative, A cammiesion vee eppelated o prepare & dreft convertisa, The
drafs, vhleh eonsisted of alght artieles, war vordod ae folleve)

mrtiels 1+ In tae event of o esliieion on the high amne, she
mastey, 29 Yoll 80 ARF othev parwon 1R the service of the ship, ean
only ha prosesuted under pemal or diesiplizary prescedinge, 1A Pecpect
of mech esllioten, heforn the eourts of \w State of vhieh ho L3 &
citisen oy of vhieh the ahip vae Fiying the fiag at the time of the
caliiaion,

wirtiole 8. The preceding previeions ohall in ne vay prejudice
the Juriedietion vhish mny be vested i the Ndisature of the sontresting
Statee 1A veepset of eolligions cesurring vithin the tarriterial watere
of sush Binten,

meoisle 30 The proccding previeiens ohell 1A Re vAy Prejuiles the
rigate vhieh EAY o vested 18 the pudlie autherition of the State vheee
port both vascels or slther of them heve made after the cellielen %o
order cush DeGRS of 1Evestigaticn 60 they doem ACGHESANY.

"aticls b; ID the cade Provided for ia the precoding arvislec, me
ferfoiture % GIwet of the Woadel sinll b3 ordeved 02 @ pomal @R tien
W the lesal eutheritien.

“Ths lattor, hevover, By GsWin the shlp for tis L\onese of the
mosesmary Luvestigasions, previded, hovevse, thed cueh veosel shall net
be delaped for meve than ¢ight daye frem the date of crwival ot the
P9rs vheve ouek Savestigetiong kavo Deen erdeved, -

Wrtisls 5. T satiezal legisiatien of tho Bals vheos pemal oF
€reeipiinnry seurts e Jurteliction chall dotormine (ko esurte o the
sutheri tigs bofeve vhieh Jublic o dloeiplimyy astien 12 t9 b0 Wi
ead the presedure o whish cuek astion vill %o subjest.

Wrsislo 5. Thsoe provictens oldll in B0 Wy Aapsir G dtcciplimey
povere of the aminiswative sutheritios of t2s Btate of videh the maetor

or the poreen 18 the eerviep of ths ship in & subjest,
’ "Armu‘h
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"rticls 7o In the event of a conflict of Juriediction botwesn the
courts of varicug States, each of the Siates eigning this convention
olnll be at liderty to sultmii the conflict to the Permanent Court of
Intermational Juotices. The latter ehall setils the cenflict with dus
regard to the terms and the spirit of the comvention und &lao 0 the
general principles of intsroational lav.

rarticle 8. Thie convention does not apply %o vessels of war, nov
te Government-ovned ships exclusively esployed on public service.”

After hoaring commesnts erising out of the examimation of the draft,

the Confsrence unanimously edcpted the followirg resolution proposed by
Mr. Loule Frenck:

“This Coaference records its unanimous approvel of the principla
that in cases of & collisisa upon the high ssas no srininsl or dleciplinary
proceedings arising out of such coilisica ohould be permissidle agpinst
mupunwmowmin%uﬁi«af%baMpemytinm
courts of the State of vhich the captain or such other persm ie a
pationsl or of vhich his ship wma flying &0 TIag &t the moment ef
collision, thie being the primciple exprocsed 1n Article 1 of the
draft convention laid tefore ths Conferones;

Before making any further proncuncemsnt, the Conference 1mstyucts
the Sub-Committeo %o make & report to the Intermtions]l Maritims Comsxittee
upon the verious metters relesd in discusaica dwring the dedete aml in
mﬁmmwhhwmtarmumw\?eamlm
w tho effect that the whols responsidillty for crimninsl and dlsciplizmry
action should Im all ctses of ccllizion b laft to the country to vhich
the ship belongs; - .

“he Conforence is further of the cpinica that thy Sub-Camni ttoe
should in thie lavestigation obtain the coneidersd vieve of the
capetent authorities aad orgenizations iuterested ir the sodject, and
particularly of the organizaticrs reprosenting officers of the

meroantile marine;
-mc@rmmmmpmammmxwmmm

/The intermationsl
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The intermational cosmittes to which %he Oslo Conference !ad refermed
the Tuestion met in Paris ia 1936. The committee was of the opinion that the
discussion in Oslo had demonstrated the great diffioulty of reaching egreement
o1 8 tast as extensive se that of the dreft. It s apparsntly recognited in
a3t countries timt in the oveat of & collision on the high sees the mastor
scald bo prosscited only in the courte of the State whose flag the vesssl vos
f1yiag ot the time of the collig_™ In that respect there axisted a sort of
intermatiorl prectice. This prectice wes expreseed in Articls % of the dreft.

In the Camittee's view, the sdoption of this text Yy an intermtioml
conferene would acaleve the goel almed at alec ly t'e Intermational Labour
office en? wvould fully meet the wishes sxpressed both bty shipowners and Yy
profeesional organizstione of seafar’ng men- The yrincipls embodied in it
would becoms intermational lav and fill the gap vhich the Permansnt Court of
International Justice had revealed whan it handed down 1ts Judgment 12 the
Lotue case. Accordingly the committes propoeed that the dreft should te
limitad to Ariiclee 1 and 8, the first paregreph of Article k, however, being
retained in order to prevent the moleeting of & ship ira foreiga port by police
sction or investigations in respect of & collisiom on the high seas. Thie
article bacams Article 2 of ths nev dreft, and Article 8 of the old dreft
appec-od s Article 3 of the nev.

The draft sutmitted to ths Parie Confersnse vas 63 followss

sArticie 1o In the oveat of & collisicn on the high eeas, the mstep,

unnumomrmmmmwmwp,mmu
mummlwuwimmbrm@bcmd
the State ofmchbhtcidmcofm}lﬂnwpmmmm
flag at the time of the ccllisiom.

'rticle 20 mtbmmw&edmmmMNWch,
forfeiwre, arrvest or detention of he vossel shell do ordered as &
peoal eanction ty the looal suthoritise.

=rticle 3o This sonvention doss not epply to vessels of wr, nor

t0 G ermmmsnt-owned shipe exclusively esployed om publie service.*
uomtmmmwommumutc.mmm
draft comvention of the ccmpetsnt suthor.tios intsrested in the gusstion, and
{n particular those of the organisstions reprosenting officers of the msrehent

maArine -
/ohe Selleving
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The following organizatiobs gavs an entirely favourebls opinion:

Association intermationtle ded ofTiclers de la marine sarchande , Antwerp.

Belgium: Union des officiers de 1a sarine marchande belge, Antwerp.

Demmark: Den Alm. Dansk Skidafosrsrforening (Danish Shipmasters’
"ssociation),

Dansx Styrmandsforeaning (Danieh Ship‘s Officers’ Union).

Creat Britain: Mavigators' and Engincer Officers’ Uniom,

The Merce ntilo Marine Service Asevoiaiic

Italy: La Corporation des gens de mer da personnel de 1'esronsutigue.

Netherlands: Veresniging van Nederlandache Cezagvosrders en
Stuuriiedsn ter Koopveardi ] muh Marine Masters' &l

Officers® Uniom).
Yugoelavia: Mercantile Marine Captains' and Officers' Associstion.

The Paris Conference of the Maritime Cosmxittiese decided to delete
mmm“uchumcomxy,wummm&uefmﬁﬂtmh
oughu:,mawtumntichmcomuwmwmlam. ™e
1aat-armed dose not coms within the scope of ths pressnt report. Tollowing
soversl amendments to this effect, ths comcurrent jurisdiction of the courts of
thasuuofvhichth-permnuponﬁibhmaciummbhmm
Article 1. The text of the two articles unsuimcuely edopted by the Purls
Conferonce is &g follows:

*article 1. ID the event of & collisiom or otier docidemt of
mvxgntionmmughrm,themuruunuwothrpm
1nthooorviooofthonh1pvhomwpruynwhmaabh
prosecuted under pemal or dlsciplimary procesdings defore the. courte
ofmShhotMehtbummmtbmcumﬁmdth
colliaion or other ascident of mvigatiom.

srticie 2. In the sass referred ¢o ia Articls 1 mo arrest or
hmumdmnw,mfwmdzmsuaﬁu,mlh
Mwuwuuommmndmmv-m-

mmmwmu-c-nmummmm
Gaumuttoomunﬂpluﬂoomfmhu&rh“tbm
advosated in ths reeclution adopted by way of conventics. Por retoons having
mmumaouutbmudmm,mmwmm

yet complied vith this requsst,.
/s far ss
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As far as the Rapporteur is aware, the Court's decision in the Lotwe
case k-5 Dot encouraged other States to proaecute in respect of collielons on
the high seag cfficers or members of the crews of shipa salling under a foreign
fiag.

The Rappcrteur does not think he will bs guilty of disregpect for the
authcrity of the Court 1f he points out that, in view of tie very glender
majority asupporting the judgment in the Lotus case, there remain cortain doubts
whether the fudgrent really represented the 'av exlsting at the time when it
wag given. Be that @as it may, the Rapporteur considera that the criticieme
arocused ty that Jv‘dg:ant»y ard the result of the thorough studlees to vhich the
Court'e dec’sion gave riee justify the conclusion that the sxerclse of congurvent
ratioral Jurisiictions in the event of & collislon on the high seas no longer

concords with present legal opinion in the maritime countries of the vorld.

A regime not deriving
on. general principles
recognized ae impracticatle.
Ma-itime Committee leavs, indeed, no doutt on this last point.
authors who have criticized the Court's deciston we will cite only the followilng.

from treaty obligations or customary lav and based purely
cannot rank as "intermaticpal law” {f it is  enevilly
™e reporte and records of t.ue International
Among the mAny

Gidel, I, pege 2B1:

"The ecluticn 18 an impracticable one. In fact the Lotus case
shous the advigability of governing competence in the matter of collision
by definite rules (conventions or codification) and, perheps better still,
of giving jurisdiction in this metter to special courts.”

Ald. de la Predolls, La mer, V, page 330:
“In fact, where two ships of different natiomslities collide ve have to

state which of the to laws represented by their flage shzlli apply.
There ie no doubtt here: in criminal lav, witk whieh we are here
concerned, and, in my opinion, eveb in civil lav, 1t is the lav of the

ship which csused tho collision”.
/fCharies de Viescher,

1/ Mo artitral evsrd or judgrent handed down bty the Ferzanent Court of
Int-ymaticral Justice has aroused so wany or such violent protests or glven
risc o0 sc many arguments and camuents as the judgment given on 7 September 1527

5 the Lot:s oasc”, Mourice Trevers, Revus do droit intermatiomal, 1928, page 4Ofe

-sd
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Charles de Viascher, Revue ds droit interratiomal, 1928, page T3 ot seg.:
"A recent caas sutzittsd to the Permansnt Court of Intermaticnal
Justice which hra recelved much putlicity, that of the Lotus, Lese
clearly shown :p *ne geps in poeltive interrational lav and the difficulty
which the nig'=st international tridural has found in determining the
1av to be appiied. It would perhaps te band tc find in all tre anmale
of interratioral nrtitration a judsgzernt betreying such profourd
disagreesent between the fudges (73). The Court's ruling leads tc
consequences that ehow the weakness of its aystem and enteil unforturate
practical regults. The Court:s decision has teen gudjected to immoderate
eriticiean. Public opinion has not sufficlently taksn intoc account the
extrere caplexity of iLhe case. It {s urdsrstaniable, howevsr, thet the
Judgrent sho:ld have arcused & certain amount c? feeling in mariline
eircles (8l). The case drought before the Ccurt offered 1t s chance to
give scee galdance towards the colusion of conflicts of crimiral
Jurisdiction bty btasing ite declsion on precedenis vhich in our cpinicn
were clear snough. The Court missed that chance™. (82)

Pearce EHlggins, Recuell des ccura, Acsdemio de &rolt intsynetioml,

1929, ¥, page L7; eee aleo Ths Lav of the Sea, 1943,page 203:

“In epite of the opinioa of tho sajority of the judgee in ths Lotus
case, vo believe thet the cpinion exurossed ty Lord Finlay is more 1n
accordarce vith the general prectice of States in the matter: Crininel
Jurisdiction for negligence ce:sing ccllision 19 in the covrts of the
countsy of the flag, provided timt 6 if the offender is of a natiomality
dsfferent fron that of his ship, the prosscution may alternstively bte in
the courts of his ovn country'®.

Brierly, The lav of Mations,1S49, page 222:

“ord Finlay ‘e viev accords vith the undaretanding of mavitime lav
whioh kas gensrally been accepted hithertd, exd maritiss organizations
have oxprecsed their concern at the Judgment®.

Piecher V. Willians, Jevue gensrale de droit intermatiomsl, 1928, page 36
“he majority of the Court sakes n0 mention of thege practical
congideraticas, Vhich are far from being mere nrgments &b inconvenientl.
The point of viev of the individudl soems to havo ascaped them. In

/the majority'e
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the majority 's reascting everything is rigid ard deductive... A
nistake has certainly besn made here, sithsr in the premisss or in
the conclusion”,
Stuyt, The Generel Principles of Law, 1946, page 130:
"The decision of the Court holding that in case of collision
each State has & concurrent jurisdiction would, in doctrine as well
as in practice, have consequenced which are coatrary to the inter-
national lawv system and maritime policy.”™ -
In these circumstances the Rapporteur proposes that the Internatiomal

lav Cogmission should adopt the followlng provision:
In the event of a collieion or other accident of mavigation on the

high seas, the master &8s well as any othsr person ia the service of the
ship wholls or pertly responsible can only be prosecutsd undsr pemsl or
disciplinary proceedings hefore the courts of the State whose flag the
ehip wme flying at the time of the collision or other accideat of
navigation. Mo arrest or detention of t.ha.voml shall be ordered as
a peral sanction by the authorities of & State other than that of the

vessel's flag-
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3. Safety of Life at Sea (peragraphs 168,189)

The Commission escribed great importance to the international raguls-
tions for preventing collisicns at eea, which constituted Amnex B of the
Final Act of the London Conference of 1948. The special rapportour wae I--
quested to etudy the question and to exdeavour to deduce from these rext’ - ons
principles vhich the Commiseion might discuss at 1te next sesoion.

The 1948 Conference drew up & finkl act which contains the fillowing
otatement: "As e reoult © ‘g dellborations ... the Conference prapared and
opened for eignature and acceptance the Intermational Comvention for tLe Sefety
of Life at Sea, 1548, to replace the Convention of 1929 ... The Cofe~ence aleo
had befare it and uzed as s basias of dlscussion the pressent Internaticnal
Regulations far' Preventing Collisions at Sea. The Conference corsicered 1t
desiradle to revise theae Regulaticns &nd accardingly approved the Internetiomal
Regulations for Preventing Ccllislons at Sea, 1548, but decided not to arnex
the revised Regulations to the Internationsl Comvention for the Safety of Life
at Sea, 1948, The Conference invitss the Government of the United Kingdm to
foarverd the International Reguiaticns for Proventing Collisficns &t Sea, 1548,

20 the other Covermments which heve accepted the present Intszmational Fegulations
foar Preventing Collisions at Sea, ead also invites the Goverumont of the

United Kingéom, when substantial unenimity has bteen reachsd as tc the acceptance
of the Laicsuational Regulations for Preventing Collieions at Sea, 1948, to fix
the dntc on end after vhichk the Intersationsl Regulatioms for Preventing
Colitaione at Sea, 1948, ehall de spplied by the Governmonts vhich have ag-eed

to accopt them...” (Great Britain, Command Pepera 7h87-7519, Peper 7452,

pagss 6 and 8 of the BEnglish taxt).

Thie date has not yet been decided upon.

The fallowing principles,cn vhick there sess te de no difference of
opinion, may te odtained firom the Internatiomal Regulatioms for Poeventing
Collteicne at Sea vhich constitute Annex B of the Timal Act of the londom

 Conference of 1648:

J(Pule 1)
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{Rule 1) 1. ALl vessels and aseaplanes upcn the high seas must cerry intere

naticaally-recognized lights and shapes, in oxrder that ‘helir presence
. and -thelir activities may be recognized in all circumstances.

(Rule 15) 2. Ali power-c-iven and sailing vessels must carry internaticonally-
preac: ited methols cof announcing their presence in fog, mists, falling
snow or heavy rairnstcrms.

(Rule 16) 3. Every vessel, cT seaplene when taxi-ing on the water, shall, in
fog, clet, falling enow, heavy rainstorrs cr any other condition
ginilarly reatricting vieidbillty, go at a moderate epeel, having
caresiwl regard to tle existing circumstances and coniitions.

A power-driven veseel hearing, apparently forvard of her beam,
tre Sog slgnal cf 2 vessel the poaition of vhich ie not ascertained
ghail, en far es the circumstences of the caee admit, stop her engines,
and ther ravigate with ceution until darger of collision ie over.

{Rule 17) 4., When two vessels are arp-cacking cne arother ac as to involve risk
of collision, the 1nterrstionally-recagnized steering and sailing
rules for preventing collieicn must be obaerved.

(Rule 27) 5. In cteying and construing the intermationally-recogr.ized rules
Sor preventing ccllision, due regard should te kad to all dangers of

vigeticn end collision, and to eny special circurstances, vhick may
rerder s departire from the rules necessary in order to avoid
irzediate denger.

(Rule 28) &. When vesseis are in elght of one another, & pover-driven vesssl
under way shall, in ordcrtng ites course, indicate that cowrse by
irternationally-recognized sigaals on its whistle.

(Pule 31) 7. When a vessel or sesplane on the wvater 1s in distress and muim
essiste.ice fram othor vessels or from the shore, 1t must use the
sigials intermationally rscog.ized in thie connexion.

The Ccoomiesion tock the view that principles couid be forcvlated, 7

taking into accovnt article 11 cf the Trussels Corvention of 23 Septemder 1270

for t4s nificatica of certein sules relating to assistance and salvege at ses,

ard slso articlo B of the Convention of the same Zate for the unifiention of
cevtain rules rclating to collisions bstween vessels. This article 8 reads

ae follcvws: -
i : [ After a
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"Aftsr & collision, the master of each of the vessels in collimi:r s
bound, €0 far as he can 40 s0 withwut serious danger to his vessel, her -rev and
her pasdengers, to render aesistance tc the other vessel, Ler crswmad Ler
passsngers.” _

The first paragraph of article 11 of the first-mentioned Con »-*ion

reads as followe:
“E7ery mReter is dound, #o far as he can do so vwithout eeriu.s danger

to hie vessol, her crev >nd her passengers, to render assistarce to everytody,
even though an enemy, found at sea in danger of being lost’.

The following principle may be taged on these two erticles es a
principle of imtermational lav:

"The zaster of & veasel is tcund, &0 far as ke can 42 83 without
sorious danger to his vesssl, her crew and her passergers, G render assistance
to everybody found at see in denger of teing lost. After a collision the master
of sach of the vessels in collision is bound, #o far as he can do sc vithout
garious danger to his veasel, her crevand her passengers, to rerder eassistance
to the other wvesgel, her crev and her passengers.”

In the first paragraph the vords "even though an eneay”, whick vere
{ncluded in the text of the Brucsels Convention, vore delsted because the
roguletions on this subject drewn up bty the Intermatiomal lav Cammisaion referred

sxclusivel: to times of peace.

5, Right of Approach {190)

As the rapporteur pointed cut in his report submitted to the Ccamlasion
last year, the cnly police measure alloved in time of peace by intermaticmal .
lev is the right of approech, thet ¢ to say the right to ascertaln the identity
and nationelity of the vessel, dut not the right to check nationelity by examins-
tice of ship'e papers and mot, a fortiori, the right of search.

Pritish doctrine and practice, particularly fn the firet three-guarters
of the nineteanth century, were kuinqd at eatablishing the legality, if not of
boarding foreign merchant vessele, at eay rate of the rerification of tke flsg.
The questicn bas declined increseingly in Impcrtance. The grovth of traffic
has ecneiderably reduced cases of piracy; and wireless telegraphy bas almost
eliminated the reascns for which formerly vessels were induced to make material

contact with each other on the high seas.
[Tcdey

|

<
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Today agrecment has almost deen reached on the conditions i vhiok the
right of spproach msy de exercised. The folloving opinions may de qucted.
Dupuis, Recueil des Coure 1o1l'Academie d¢ Droit international, 1c2k, I, p.1k5%:

"Verificetion of the flag, if undertaken both from ressorsidle
doubt of the nationality of the Vessel encountered and in the interest
of safety of nevigetion, is not a viclation of the jus gentium, "o
an offence against a State vwhose veese. is entitled to fly the flag;
neverihsless a varship has no right to inflict, sven in Justifiable
error, damage by farcibly stopping a veasel which dces not delong to
the came State as itself; thus, if s varship etops a vessel of
forsign mationality to verify the flag, reparstion in the fora of an
indemnity 1s dus for e vrong dcme by unjustified arreet.”

Gidel, le drojt intermaticnal public de la mer, I, page 299:

"The practice described by Ortolsn about the middle of the ninetesnth

century say at the present time de regarded as constituting poeitive law:
the general custom pructised by all maritime ssrvices in their relations
with each other is that when a marchant »¢@eel suounters & wWarship

at sea it should immediately hotst ite flugs. If the warship showe

{te coloure, that 1s an intimation to the other veassl that it le
reguired to make known the mation to which {t belcenge by displaying

123 own colours.

"When suspiciocns of piracy rest on the vesssl encountersd, the
vership ssy push tke right of inquiry further and despatch a boarding
vessel., The accomplishmant and results of this actiom, hovever, are
the responaidility of the officer who arders 1t.”

Judge Stcry in The Merfanns Plore: (1826) Soott,II, psge 1316:

"T.e party, in such ceses, soizes at his poril. If he establishae
the forfeiture, he is Justified. If bo fails, ke must make full
compensation in damages.”

Poarce Higgins and Colombos, The lav of tho Sea, 1543, page 47:

"The gubject is also Gsalt with at length ¥y Ortoler, whose cone
clusions do not differ materially from thcse on vhich the United States
Suprems Cou=t based its Judgment in the case of the Marjsnns Flora.

Any interferenc: vith a foreign vessel on the high sess 13, sapart from
treaty, an act for vhich the State mey have to answer; it le aliowabdle

only if ¢here ie reesscnable ground for susricion that the character of
the ehip ie foigned.” fomith,
S e e I e O A O 0 o i SRS
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Smith, the lav and Custom of the Ses, 1948, page 47T:

*This right of epprosch {vérificetion du pavillon ou recommaissance)
1s the only quslification under custamary lav of the general principlie
which fordbids any interfersnce in time of pesce with ships of another
mationality upon the high seas. Any other act of interference {apart
from the repreesion of pirscy) sust de justified under povers conferred
by treaty. Provided that the msrchant vossel responds by shoving her
flag tbe captain of the warship is not Justified in boerding her -r
teking any furtber action, unlees there 1s reisonable grcund for asus-
pecting that she is engeged in piracy or some other igproper activity.”

Opponbeim, International Law, Tth edition, page 266:

"It 1s 8 universally-recognized customsry rule of internationsl law
that men-of-var of all nations, in order to maintain the safety of the
open oea agninst pirecy, have the pewer to require suspicious private
vessels cn the opsn sea to shov their flag. DBut such veeeels muet de
suspicious. Since a suspicious vessel may still be a pirate altkough
ehe shova the tlag, she may further be stopped and vigitod for the pr-
pose of {nspecting her pspers and theredy verifying the fleg. It 1s,
howover, quite cbvious that this pover belonging to men-of-war cust not
be abussd, and thet the homs State ie responsidble fcr dimagee In case
@ man-cf-ver stope end visites e foreign merchantman vi*hcut srfZisient
grounds of suepicion.”

Wote: "This power vested in men-of -ver bas given occasica to much
diepute end 22acussion, tut in fact nobcdy denles that in csed of
geve suapic.m it does oxist. Ses Tvise I, 193, Ia1, 81, Fiare II,
732-T36, Persls, 17, Taylor, 266, Fauchille, k83 (40)."

Fenvick, International Law, 3rd editiocn, page 32k:

*In the offcrt to suppress pirecy, the jublic veecels of a State
have the risht to atop and visit & suspicious vessel for the purpose
of verifying her papera and the flag she 1e flying, sudject, howewer,
to paymsnt of damages in case the suspicion prcved to de uafoanded.”

[23de,
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Eyde, Intermationsl lav, 1945, I, page 1316:

"The contingsncy furnishing conditione neceesary to Justify such
acticn vould, however, appear to be unlikely to arise witk any degree
of frequency.”

Certain suthers heve teken the view that the right of eearch is

justifiuole 1f there is reascnadle ground for suspicion. Hevertheless, 1f

damages vers confined to cases vhere there were no such ground, the right to
damages for arrest might well remain illusory. The detter course seoms

that laid down by Judge Story: if the suspicion proves to be unfounded, the
varship has to pay compensation, i{rrespoctive ther reascnadle grounds for
thinking that the vessel wes acting valavfully existed or not. An exception
can only be made to this rule if the ship vhich has been stopped has itoelf
aroused suspician by unjustifiatle acts.

The following provision could thersfore be sdopted:

"Except where acte of interferencs are dors under povere
conferred by tresty, & varship vhich encountsrs a foreigs merchant
vessel at ses 13 not justified in doarding her or in taking any
further acticn unlees there is ressonadle ground for suspecting
that the vewvesl 1s engaged in pirecy. Should such suspiciono
prove to be unfoundsd and should the stopped veasel not have
given by unjustified acts any ground far sucpicion, tue vessel
sball de campenseted for acy loan dne to the etcppage.”
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5, Slmve Trede (Paragruph 191)

| The Commiasion regussted the rapporteur to etudy tresty regulations in
this field with a viev to deriving therefron a goneral principle applicadle to

all vesstl s which might engage in the slave trade.

The Secretarlst mede available to the repporteur a collection of
bilaternl ens multilateral treatiss relating to the elave trads on the high sesd,
These ‘ncluded, in particular, treatias concluled eince 181k between the United
Kingdom eni a lerge rumber of States with a view to the repression of the slave
trade. These docunents ame of great interest, but, in viev of tke tesk the
Internatic1al Law Comaiesion has assumed, it ghould devote particular atieunticn
to the Comersl Act of the Anti-Slavery Conference vhich vag hald at Bruscels tm'
18 Novencer 1889 %o 2 July 1690 to tring abowt the suppreesicn of ths slave trufe,
and to tic multilateral convontions concluded thereafter,

As the rapporteur has already noted in his 1950 yepor:, the Gemerel Act
of 1850, to vhich & large nwber of States were parties, deals with tne slave
trede both on lend and on sea. The provisions relating to the treffic st soa
are included in Chapter ITI, A suspect area is delimited. In tkis ares, police
asasures are confinsd to vessels cf a tonnage bolow 500 tane. Ths varicue
govermonts undertake to asdopt a sories of measurcs calculated to prevent tho
‘ebuse of thetr fiags. Only verification of nstionality by verification of ship‘e
pepers is allowel, and cruissre ere not entitled to do moere than that, Article XI¥
provides expreesly as follows: ">he oxsmiration of the cargo or the seerch cen
~ only take place ia the case of vescols seiling under the fleg of one of the Powers
that heve concludei, or may hereefter conclude, the special conventicne provided
for in Articls XTII...". Article XLiX provides eas foilows: “1f, 1o performing
the acts of eupsrvision mentioned in the precsiing articles, the cfficer in
comand of the cruieer is ccuvinced thet an act conpacted with the slavo trede
has been committad on doard during the paasege, or thet {rrefutedle procfs exist
sgains’ the capiain, or fitter-out, for accusing hia of fraudulent ude of the
flag, or fraul, or participstion in the slsve trels, De shall conduct the arrestad
vessel to Sho mearest port of the rons vhere therc 1s a compstent magistrate of
the Tower Whose flas has boon used.”  The French Chumber of Duputiee rofused to
ratify this treaty, being of the opinion that the reciprocitiy provided for upder
{t would be jueilectiva ecauss of the slliegx predominance of the British Ravy

over others. .In those circuzstances, it vas feared that the major role playel
/>y the British



dy the british Navy in the vork of repression would actually serve tc estadlish
the maritime and comercial supremacy of Great Britain. France therefore
ratified the treaty only with the reservation that its ratificsation showld not
extend to any of the articles dealing with verification of natiomality. Thie
matter would continue to be settled by the provisions and arrangsments in force,

Article 11 of the Convention revising the Genmeral Act of Berlin,

February 26, 1885, and the General Act and Declaration of Brussels, July 2, 1890,
signed at Saint-Gormain-en-Laye, September 10, 1919, by Belgium, the British
Mapire, France, Italy, Japan, Portugal and the United States of Americs (leegue of
Nations Treaty Series, vol. VIII, 1922, pages 27 amd 35), provides that ths
Signatory Povers exercising soversign righta or authority in African territories
¥11] continue to watch over the preservation of the native populations, and to
superviss the improvement of the conditions of their moral and material well-
being. They vill, in particuiar, erdeavour to sacure the camplste suppression
of slavery in all its forme and of the slave trade by land and sea., Article 13
gtates that the General Act of Bsrlin and the Generml Act of Brussels of 1690
ehall be considered as abrogated, in so far as they are binding detwesn the
Powers vhich are parties to the nev Convention.

The Slavery Convention, signed at Censvz on 25 September 1926, comtains

the following articles:

"Article 3, The High Contreciing Parties undertaks to edopt all
appropriate measures vith a viev to preventing and suppreesing the
enbarkation, disembarkation and transport of slavee in their territorial
vatcre and upon ell vesesls flying their respective flags.

"The High Contraucting Parties underxtake to negotiste as coon a3
possible a genersl Convention vith regerd to the slave irxde vhichk vill give
them rights ard impoee upon them duties cf the same nalure as those provided

or in the Convention of 17 Jume, 1925 relstivo to the Intermitional Trads

in A=ms, with the necossary adaptations.” .

A Convention on Supsrvieion of Interneticnel Trade in Arms a
fmumnitica and in Implements of Yar ves signod at Coneva on 17 Jume 1925. I¢
provides that vhen & warship bslonging to ons of the Eigh Contracting Parties
encounters, within the maritime zons but outside territorial vaters, a presumed

native vessel of urder 500 tons burden, flying tiw fleg of one of the Kigh
JContracting



Contracting Parties or flying no flag, s34 the Commamiing Officer of the varship
has good reason to belisve that the said vessel ie flying the flag of any High
Comtracting Party withcut bdeing emtitled to do so, or is illicitly conveying
exticles covered by the Convention, be may stop the vessel in oxder to verify ite
nationality by examining the dccument swthorizing the flying of the flag, dut no
other document., Unless the right to fly the flag can de established, th® vessel
may be conducted to the nearest port in the maritime zone vhere there is &
competent suthority of tbe Pover whose flag has been flown. If the authority
entrustad with the onquiry decides that the detention and diversion of the vessel
or othor meesures imposed upon hor vere irregular, he shall assess the emownt of
the compensstion vhich he considers to bde due.

In s redolution sdopted on 13 May 1949 the United Netions Gemeral
Assembly requssted the Fconmic apd Social Council to stuly the problem of
slavery at 1%s next seesjon. The Council est up an Ad Hoc Cummittee an Slavery
vhich drafted a quostionnaire 20 be sulmitted to goverrmsnte. One of the
questions conteined 1n thie questicnneire was vorded as follows: "Doss the
slave trade, as defined in Articls 1 of the Internstionsl Slavery Camvention of
1926, exist in any of the territories subject to the cantrol of your Goverrment?”
The Cammitteo comsidered “that certain molificstions of the Internmaticnal Slavery

. Convention of 1926 appoared to be nsceseary and that it migut prove desiradle to

draft a msv conventicn droader in scope or, alternatively, to drsv up an
instrumsnt supplementary to the existing Convemtion”. The Committee stuiied a
proposal to the effect "that any such nev instrumert might incluie mrovisions
under vhich the 2lave trede an the high osas vould de treated as pirecy under
intemnaticoal lavw” (paregreph 25). It was the Committee's vievw, hovever, “that
it pust alliw sdequate time for the imtorpreiction aud evaluatiom of the
irformat ion secured for a survey... bdefcre being adls to make definite
recamonieticns on Measures to cozdet thees evila® (paragraph 33). A furiher
meoting of the Camittes wes called for April 1551,

The Intormationel lav Camicsion vill have to comalder wiether it sees
fit in the circustances to formulate a number of generel principles on the
sudbject which might de cuppossd to have cammended thazsslves to all States.

Pirat, it may bde asied vdethor the slave trais should be regurded as an
act of pirecy, ac suggstted earlier by the Leagus of Rations Temporary Camittee

on Slavery. /fhe repporteur
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The rapporteur considere thet this question should be enswered in the
rsgative. If the slave trele vere regarded as an act of pirecy, sny vessel
suspected of the offence could be stopped by any vership and conducted to on® of
tha latter's ports to be tried by the nztionsi courts. Past at least of the
ground for {rtermationzlieing the orime of pirecy is that the acts occur o the
high seas and that in Baiy cages there are no relations detween the pirste and @
given country. The plave trede, on the other hand, takes place between tvo given
countries. Since doth these countries ure bound to co-operste in repressing the
slave trade, qmternationalization -- poaning that the veasel may bs conducted to
eny port for trial by the local courtes -- doss not eappear aeppropriato.

Jeconily, it will have to be decided whether the right of control should
be gremnted over the whole extent of the high seas or only in & special zons, &9
provided for in the Censral Act. .Inuu:uc:z as the sleve trade is only carried on
{n certain perte of the world, 4t vould ssen preferadle to follow the 1890 example.
further considersticn, however, should be given to the questicn vhether the

zone today should be that edopted in 1890. The rapporteur
4n Wi&h the slave trede is ctill carried

delimitetion of the
has no information concerning the areas

chn.
A thiré question vhich arises 41s vhether it 1e sufficient to recogniee

the right to exsmino & ship's papers. <he Generel Act contains the folloving
provision (Article xiv):
"“The examination of the carge or the search can anly take place in tke
case of vessels salling under the flag of one of the powere that have
@ concluled, or may nereafter caonclude, the specie) conventions provided for in
Article XXII, and in accordance with the provisicns of such conventions.”
Siailarly, paregreph 5 of Anpex 7T to the 1923 Conveption cn Supervieiom
of Intermational Trade in Arme and Amsunition axd in Implomente =0 War provides
thst the comending officer of the wership zay stop the suspcted vessel “in oxder
to verify the natiomality of the yozsel by exsmining the document athorizing the
flying of the flag, Hut no other document .” In the circumatences there would
appear to be no Justification for granting & Tight of ssarch excoeding ibe limite
1218 dowvn in thess conventions. With this in nind the rappcrteur sutaits the
folloving principles to the Commiseion a3 a dasis ol discwsion:

~ [Article )
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Articlas 1
(See Article XX of the Ceneral Act)

All States are required to co-operste for the more efZective repression
of the slave trale in the maritime zone in vhich it still existe.

Article 2

o\
1Ses Axt. 1o XXI

Thie zone extends dotwesn the shores of the Indian Ocean (those of the

Persian Gulf erd of the Red Sea incluled), froa Baluchistan to Cape Tangelens
(Quilimane), and & conventiomal 1line vhich first follovs the meridien from
Tangalane t1ll it interescts the 26tk cegree of South 1stitude and is then merged
in this parallel, then passes round the Island of Kalagascar by the east, keeping
20 miles off the east and morth shore, till it intersects the meridien at Cape
Azber, fraa vhich point the limit of the zome {s dstermined by an odlique line
vhich extende to the coast of Baluchistan, passing 20 miles off Cape Fas-el-Hadd,

Arsicle 3
(See Articls XXIIT)

The aforesald right shall be limited to vescels of tonnage 1ses than
500 tone.

Azticle b
(See Article IXV)

The aigastory States engage to adopt efficiont atheds to prevent the
. unlsuful wse of their flag end to prevent the tremsportsti 1 of slaves ca vweeels
asuthorized to £ly their colours.

Articls 5

(Ses Article XXV}

The signatory States sngege to adopt all weasures mecesmary to
/tecilitate
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facilitate the cpoedy exchange of informstion calculatsd $o lead io tue discovury
of persons taking par? in operations connected with the alave trale,

Article 6
(Ses Article XX¥III}"

mohnmomtmnum@wamnofmmtm flag
of ond of the signatory States shall be immedistely avd definitively set firee.
Such freedom, howsver, shall not ¥ithdres him from the compstent Jurisdictioa &f

mwmmltyofmcnnaroﬂmo&cmm.

Article 7
(Sde Ariicle D)

The signatory States engege to exarcise & strict survaillance cver
pative vessels authorized to carry their flag in the tane mertionad 1a Article 2
and over ths cammmerciel cperetions carried on by euch vessels.

Articia 8
(Soo Article XLIT)

Vhen the officers in command cf var vessels of any of the signatory
Stetes bave Teasca to believe that e vesgel vhose tcmnage 1s loss than 500 tons,
end which is found mavigeting in the above-named scne, 18 ongaged in the slave
trefe or §5 guilty of the frausulent use of a flag, they mey examins tho ship's i

papere.
The present article does not imply any chaugs in the present positiom

s regards Jurisdiction in torritorial vaiors.

J/Axticle 9 77
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Articie 9
(Seo Article XLIIT)

To this end, & boat cormended by & navil officer in wuniform may de
sent to board the suspecied vessel afier 1t has boen hailed end informed of this

intention.
The officer sent on btoard of the vessel which has been stopped shall

al with did puu3slble comsidorutiun awd wodozabliu.

Article 10
(See Article XLIX)

If, in performing the acts of aupervieion mentioned in the proceding
erticles, the officer in compand of the warship 1s convinced thst an act
connected vith the sleve trede has bdesn comitte” on doard during the passego,
or that irrefutable proofs exist against the captain, or fitter-cut , for
accusing him of fraudulent ues of the flag, or freud , OF participetion in the
slave trade, he chall conduct the asrested vessel to the nearest port of the
tone vhere thore is a competent megistrato of the Stato whosge flag ksa deon
- used,

A suspected vesssl may airo bu turned over to & warehip of ita o
naticn, if the latter consexts to take charge of it,

Articlo 11
(See Article LITY)

If 1t shall bo proved by the enduiry that the veoss)l has been

1llegally arrescted, taerv shall be clear titie to am iniemnity iz proportion
to the demages auffered by ihe vessel through deing taln out of fte course.

/6. Sutbmarine
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6. gubgarine Telegreph Cablas (Fersgremd 152)

The Commiseion accepted ths primciple that all 8tates are entitled to
lay subsarine telegraph amd telsphone cables on the high seas, &nd oconsidered
that the came primociple should also apply to pipelines. e Coamission
requosted the specisl repporteur to includs proposals to that effect in his
rejort for the next session, and at the cams time to examine ths question of
protective msesures.

s right % lay pipslines in the high seas does mot appear to give rise
to difficulty; the same principls could be adopted s for telsgraph cables.

Por the continental shell, see page 63 of the report.

Thought vas first given to the prob of protecting subeerine cables
in the second helf of ths eighteenth century. Representatives of governments
passed on the subject for the first time at the Internatioaal Telegraph Conference
at Roms in 1671; the question was also discussed at ths Brussels Conference
of 1874 or the regulation of the laws end customs of war.

In 1879 the Institut de Droit fatsermationsl adopted the folloving
resolution with regard toc a report by Benault:

"It would be highly deeirudle if all Stites would by agreemant dsclare

“hat the destructi: norinjuryof-.m.ﬂm cadlee on the high ceasn is ad
offence against the iws gentium, and oahbluh precisely ¢he criaimelity of
the act and the pecaliies applicable tharets; on the latter poiamt as great
a dsgred of wniformity should be sttained 2s is competidle vith the wveriety
of penel codes”.

“fhe right to arrest persozs guilty, or presumsd to be gullty, of an
offence might be granted to warships of sll mations umdor conditions pULT. |
unbymv,mmrumummmmunmmum
pational courts of ths captured vessel.”

In 1561 ths Sague Conference om North Ssa Fisherics czwressed the

“argeat wish that govermmsnts stould take effective steps %o prewest injury Vo
suboerine cables by fishormen®.
/aftar prelistnary

1/ Pors aomm muon reviev, gec Fauchills, x, pert 2, paregreph k3329,
< _. - L ’-t ‘_“uu- Bl o lm, I, page I.TE.
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After preliminary conferences in 1881 and 1883, a confsrence was held
{n Peris in 185% and resulted in a Convention fcr protsction of submarine cables
{n time of pesace vhich was signed by 26 Statse on 1k March. The Coaveatiom 4i&
not go as far as Renault's proposal, referred to above, especially with regard
to the right to stop vessels and the institution of uniform pemaltiss.

The Convention cdze into force on 1 May 1884 and was retified by the
folloving States: Argentina, Austria-Jungary, Belgium, Frazil, Costa-Rics,
Denmark, Dominican Repudblic, France, Cermary, Greece, Guateanla, Italy, Nethsrlaads,
Norway, Fortugal, Romania, Russia, El Selwalor, Serbdls, Spain, Swedern Turkey,
United Kingdon, United States of Amsrica eci TraTiey.

_ The Convention was signed, dut not retified, by Colombis and Persis.

The following States scceded to the Couventica: Czsschoslowkie,

Japan, Morocco, the Netherlands on behalf of the Setherlends East Indies, Cureceo
and Surinen; Foland, Tunisia and the United Kimgdom om debalf of Canads,

Cape Colony, Yatal, Nevfoundland, Nevw Zealand, Nev South Wales, Tasmania, South
West Australia, Queensland, South Austrelia and Victoria.

The folloving &r» ths main provisions of the Comvention. cls II
states that the breaking or injury of ¢ submarine cebls doxw lerw
culpable negligsace shall be s puniskable offemce unless the perscams guilty
thereof bave becoms g0 simply vith the lsgitimcte objoct of saving thoir lives
or their veesels. Articls V contains rulss for the protectica of vesssls
engaged in laying or repeiring cebles. Article VII providop that owmere of
versels who have sacrificed an amchor, a net or sry other implemsnt voed ia
fishing in order to swid injuring & submarime cadle, shall Yo iademmified by
the ovne- of the cadls. Undsr Articls VIIl 2he courts competeant %o teke
mmmofummuorthcumuoammatbmtryhmm
vessel on boaré of which the infrectica bas baen comaitted boloogs. Umder
Article X officers commading vesssls of ver or vesools specially comuissiocnnd
for that purpore may prepare reports vhen they have reason to beliove that am
infraction has Decn committed. Under Artiele XII the High Contractisg Rrtice
engege tr taks or to propose to their recpsctive logisintive Todies the meu.ules
neessary to securo the sxe:ution of tie (-nveniion, and espacialily to cause the
punishment of such persons ss may violele the provisions of certals articlee of

the Ccaventicn. iz 1902

1/ An laterzratation of the vord "wilfully"” vas given in a Gsclaraticn dated
21 may 2635,
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In 1902 the Institat ds Droit internaiicaal agein studied the question
of sutoarine cadbles; since hovewer only the wertime aspect of the problem wvas
dealt with on that occasion, the diecussions lie outsids the sccps of this

raport.
In 1913 a confarenos was coavensd in London on the initiative of the

- British Government. Cases of damage to submarine cables by fishermen had
~ beccme very common, so thet it was desirable to study the problem afresh. The

principal Furopean maritime Powsrs vere repressnted at the Conferemce: Belgium,

Denzark, Germeny, France, Netherlanis, Norvay, Fortugal, Spaim, S7sl.- a3’ %50

T._%cd Kingéoa. The Conferepce adopted e number of ruolutioul, the principel
contenta of which are as follows: Resolution I lays down the regulaticss
goverming the counstruction of implemsnts used in fishing. Resolution II states
that it is desiruble for each of the States concerned ito bave arrangements for
inz pecting vessels of its matiomality for faulty comstruction of such implesents
Resoluticn IIT simplifies the procedure for the submission of claims for
irismificetion for the sacrifice, as defined im Article VII of the 185
Convention, of implements used in fishing. Besclution IV reccexsads the
education of seamsn with a viev % reducing the risks. Besolution ¥V dsels

vith the exchange of techmical imformatiom.

The Conference thex adopted a mmbsr of recommsndations relating,
inter alis, to the construction and meintenance of travliag signmale.

At the end of the Comforemce cune of the representatives proposed tho
izsertion of the words “and telephomic® after ths wood "tolegraphic® i the
resoluticns. The Comference 4id mot deem this necessary, simee it cousidered

¢ vinsover refersnce wes made to telegrephic czdles, the term applied as &
mtier of courss slso %o teleplomic cables.

In 1925 the Intermational Telagraphic Comferemce in Mris "expreseed
e opinion that the govermmsats ccmcorned should do their wtzost to asreage
for the strict application of the resolutioms of %:: Coaforenss of Ilomdoe ia

1913°.2
[ia 1927
1/ ee T 079, 1915.

2/ cee Backworth, Digset of Interbatio=el lav, Vol. IV, pare.339, page 246.
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In 1927 the problem vas again diecussed dy the I Institut de m
1l at 1te conference in Leusamms
roport=, fishormsb or seemsn would often cut @ ceble tkwy had brought to the
surface rather the Laman
with ¢the
sacrificed.

In acoordance with thies report the Imetitut unenimously edopted the
follovwing three resolutions:

"1, -

wffmtimly those 1a1d down by the Parie Conf
2. The I
pWming or mmm mmmwiom in regpect of subemrine cables to simplify
as far a8 poseible and umify the formalities muim O T————
geer oy eQuipment voluntarily &mmwﬁ or abandone
soamsh 1n order o aveid injuring submerine
"3. The Institut recomsend
in the mmﬂ@m @f @MWB o ¢ung ffences committed with respect to
banrine cables, the uniformity recommendst in 1879 by Professor Renault,”
The report by Mr. Coudert -- vhose plece bad been taken
éiscuseion by Wr. Basdevent -- contained yet e fourth resolution:
It i mecessery that e vider basis should be found for the determination
of competence im regerd to offemces end guasi-offences affecting csbles,

by recognising as compatent bLoth the courts of ths mationality of the

offender and ths eourts of the port mearest % the soenme of e offence

or to the place of destination of the wessel.”
It vaa firet of 81l pointed out that the words "it i wacessary™ would

be too peremplory; 1t wes therefore decided to discard them and also %o chang

the wording of resolutions 1, 2 and 3 so as to make oach resolution begin
the worde “The Institut recommends”., It was later considered that the question
dealt vith in the fourth resolution wves extremely difficult, end Conference

acoordingly decidsd by a unanimous vote to dolete that resolution.
[eubmarine

1/ Annuaire 1927, Vol.X, p.177.
2/ Amnuaire 1927, Vol.III, pp.296-299.
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Sulmarine cables were alsc referzed to ir the gemeral reasclrtions
concerzing mavigation on the higk seas which were pled at the same scssioa.
MofﬂhﬂWMnﬂWubM:l

"l. The Imstitut de droit intrrmationsl declares that the folloving

prianciplas derive from the ccuoept of the freedom of ths seas: 1. Freedom
of savigation on the high seas, under the exclusive comtrol (in the abesnce
of eny oonventisca to the contrery) of the flag State; 2. Froedom to fist
in the high seas, subject to the seme conditioms; 3. Freedoa to lay
sulasrine cablos in the high sees; §. Preedom of flight adove the high seee.

"2, Considering that it would be appropriate to increass the guaremtcss

of security of mevigation for fishsrmsn and the protection of submarine
cables by requiring: 1. warships and msrchant vesssls to awid certaia
routas; 2. sutmervidls vessels of both kisds to sail omly on the sur’ .oe
i certain specified aresas, ths Institut brings those quostioms © o
notice of governments and recommsnds that the Icadom Coaventioa of

20 Japuary 1918 should bde supplemamted oa t2ess lines.”

Although several of the provisioms of ths 1008 Comveation and of the
resolutions of the Imstitut do droit intersaticusl cem only ¥e imcorporatad im
special conventions between tie States occmcerned, the reppsrive: comeifers Umt
certain of the provisions relating to pesce time couifd %o durrowst for
incorporation in the regulstions to be adopted by the fov.cesicn; these peovisices
could bs extendsd to cover pipslimes. The rmapportens mabtures o proposs e
folloving provisions as & besis of discussion:

Articls 1.
All States may lay telegraphic cebles .zf pipsiizes.

aArticls 2.
| The breeking or injury of s submarime ochble sutside of the territerial
. waters, doms wilfully or through culpable megiligence and resultisg in the total
or partial interruption or esberrsssmsnt of telsgraphic or telepivanic commmios-

tion, or of a sutcmrine pipeline, shall te s pumishebis offence. This provision
‘ feel) mot.

1/ nopusire 1927, Vol.IT1, p.339. -
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shall not apply toc rupiures or injuries vhen the parties guilty thereof bave
becoms 90 simply with the lsgitimats cbdjsct of saving their lives or their
vessele, after having taken all necessary precautions to awid such ruplures

or injuries.
(Sea Article II of the 188: Ccnventicn).

. Article 3
The owner ¢f a cabtle or & pipeline outside of ths lerritorial watsre
vho, by the laying or repairing of thet ceble or pipeiins, shall csuse the
breaking or injury of ancther cable or pipelire, shall be required °o pay the
cost of the repairs vhich such dresking or injury shall have rerdered neces:zary.
(See Article IV of the Conventican).

Articlc &

Owners of shipe or vessels vho cen prow that they rave sacrificed an
sachor, & pet, or any other implsment used in fishing, in order to av3id
injuring & subearine cudble or pipelino, shall s imdsamified by the owner of the
cadls or pipsline.

(8ee Article VII of *he Conventiom).

Articls S
The courts ccupetent to taks cognizence of infrections of theee rulss
shall be those of the country to which the wvegesl om board of wieh ths
infrasticn hes beexn ocozmitted telongs.
(See Article VIlI of ths Conwsmtion).

Articls 6
Whrn the officere ccamanding & veasel of war shul” have zeazca %
bslicve thet an infracticn of these rules bes basn coamitisd by a vesssl other
than & vessel of war, they may reg:ire ths capiain or msaster to exhibit the
official documsnis furniching evideace of the naticnelity of the sald vesesl.
(Ses Article X of the Convenmtiom).

Article 7
All fiching gear used ia +ravling shall 30 &0 corstructed end %o
saintained as to reduce to ths Einimua the dangsr of fouling submarime cables or
Pipslices on ths soa bed.
(Seo resclution I of the Institut de droit intermatiomal, i913).
/7. Perources
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1. Regources of the gea (Faragraph 193).

The Commission reQuested the mpporteur to study the prodlem of
protecting the rescurces of the cea for the bensfit of all menkind by Lhe
generalizing of meagures 1a4d down in bilsteral or multilaterel t-saties.

The protection of the ressurces of the sea forns tas subtoct of &
large number of comventions Leotwsen tho otates concerned; a brief review of
thess regulations is contained in the wo,urt waich the repportsur bad the hanour
to submit to ths Ccmmissicn in 1950. Legislation of this type hes the great
disadvantage that an agreemsnt canclided hetwsen two or more interested States
my becoms lneffective should one cr mire other States refuse to ceaforn to 15,
To generalise the measuros providel in ollateral or zultilateral treaties by

ertending them to Statee vbich vers nov partles 1o those ‘rvaties. an? would taus
sou\d not seets to be compatidle

be bcund by agreements concluded frt~r allos,
vith genersl legal prinoiples. Moreover, the sudbject does not lemd 1%221f CoO
general and wniform codificatien, in véev of the variety of circuzstanses in
wvhich protection muet be afforded n the varicus paris of the vorld, ad in view
of the diffsrent types of resources requiring protectica.

It oannot be dlsputed that the coastal State is pre-ominently
Justified 1n encciing lawe to proteci the rasources of the ad lcent ssa; no oan
it be disputed that, to bo effoctivs, such legislation should bte applicadle over
an aree wider than its terTito:-dal waters. One of the obstacles to the
esceptance by other States of the leglolaticn emacted for thai yurpcse by the
coastal State 5 the fact that such wuilnteral iegislation by tho coss’al State
with respect to & porticn of the high seae does not offer sufficisnt guarantees?
1t doss not in prastice alwaye take into account +he gmerel interect of all
w0 use those watery, and it sometimes {nvowrs intoloradly the special interests
of the ccastal State. If the lawe emactsd by iie cosa‘al State really a8
gnrentes thit they were designed cnly I the gemessl spterest aui. did nov
discrinicate against other fiags, taers would b much less difficulty in mabting

their provisions binding upon all firge.
The rapporteur requests Lio Cyratacion to corsider th

the foliowing regulaticns:

-

3 afoption of
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"Every coastal Stats shall be entitled to daoclare, in 8 zone
200 sea miles wide contiguous to its territorial waters, the restrictions
nsceceary to protect the resources of the sea agninst extsrmination and
to prevent the pollution of thoee waters by fuel ofl.

"Mhe coasial State shell enfeavour to emact such rules in agreemsnt

vith the other comtries interestsd in the fisheriss in those waters.
The rules shall not diseriminate In any way detwesn the mtiomals and
veasels of ths various States, including the coswtal State; they shwll,
mmmmmmwmormmarmmm
nmlmwmmiaormm,mwwnormhmm.
*If a State occnsiders thet ite intereets Mave been mfsirly injured
by s restriction of tho kind provided for in the first paragrarh, amd
1f the two Statss are umable to redach agresssnt oo the sudject, the
diapute chall be submitted to the Intermnticmsl Court of Justice.”

The rapportens viches to caghecize that in his viev & very clear
astinotion @hould be made detween tho establisiment of @ protestive sono such
as that envisaged adove, amd, the ‘wcognition of @ ocatiguoas fone Tor DUrpodes
of fishing rights (seo page “C). The puwrposo of estadlishing a contiguous zome
mnmummtmlminrmmmummtzmmmmm
saw,mmmmmmmummmm the
resources of the sea, sod sxcluies any prefersmtisl treatmnt for ibe comstal Sialte
vith respect to fishing rights.

To prevent abuse, 12 vould secem necossary to mke recognitioca of the
right %0 establich such protoctive sonmee cociiticsal upon aoceptance of the
Jurisiicticn of the Intermationsl Court of Justice in these maiters.

Tvo hundred miles 9 the distance reforred to in a mumber of
proclamations relatis, to the "omtinental chelf® which provide jmter elie, for
the protesticn of tie rosources of thé cea. On this beeis 1t wowld pordaps Ve
mimumwemmmuuammetmmm
shelf, which is outlined cn guge 9 _ of this report and would be canfined tc
the ded and sud-00il of e TUMERTIn® aress.

/It showld
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Tt should be noted st o pone of emsidsredle extent had dosn
enviesged proviously by the conferensd of experts wiich met at Washingiom an
8 June 1926 to atudy pollution of the sea. The Conf'srence recommsnded that
s system of arena should be estabiished an the cossts of saritims oountries,
and on recognized fishing grounds, within whioh mo ¢il or oily mixtures,
which oonstitute a nuleance, should be discharged. Esch ocountry oould determine
vhat the width of the ereas off ite cwn ocoests shouid de in the light of
climatic, hydrographioal and blologiosl comditione on the said cosste, such as
prevailing vinds, currents amd the extent of its fishing grounds. The gmsreal
rule in the oase of coasts bdordering the open ses was that the vidth of the
ares should not exoeed 90 wmutioal miles Dut tha’ in exceptiomal cases, where
the peouliar canfiguretion of the coast or other special oiroumstances rendered
such & course necessary, ths vwidth might te extended t5 150 sautical miles
(Article I (a)).

The repporteur considers that sefertary fisheries fors a epecial
subject, the regulation of which shoull be indspendent of that of the resowxves
of the sez iu geersl,

/8. But of Pureuis
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e. Right of Pursuit (paragraph 194)

The Commission instructed iie Rapporteur to draft propcesls concerning
the right of pursuit, with due regard %o the results of the Ccdificatiwn
Cenference held at The Hague in 1930. 1In the final Act of the Confarence tks
right of pursult forms the subject of Article 11 cf the Amnex ‘o the resoluicn
an the tersi-o- ") sea fy+ticle 1) 18 worded &: rza .

"m,s pursuit of » feoweigm veessl for en infringensant ot the jaws and
regulstion of a Ccastal State begun vaea the fireig: veacel 18 wlthin
the inland vaters or territorial sea cf the Siate xay e ccatrnaed
outeide the territorial sea oo long as the pursuit Las ot teor Inter-
rupted. The right of pursuit ceases as scom a8 the sessel 2aich s
pursued enters the territorial sea of its ovr ccunay or of a third
State.

"The pursult ehall only be deemed to have Yegun vien the rureuing
vegssl has istiafied itecelf by bearings, sextant aagles, cr other 1ike
moans that the purewed vessel or 020 of 1ts boats is vithin ‘he limiss
of the territrrial sea, and hes begun the pursvit oy givirg e signel
to stop. The order to etop shall de givea at & distance whick eradbles
1t to be seen or heard by the other veasel, A capture on the Righ sea
mnumwauumutumwmsuumntmg@mupm
voosel flies.” '
Cenerally speaking, thisc erticle embodiss principles vhizh ars nod

dioputed in intermetiomal law, It comtains only e fou debatelle poiais vhich
®auld b noted:

3., At vhat mcaspt can the pursuit de desased to have begun?

It appears from the Observations om this Article in the Report of the
Secord Coammineion of the Couference for the Codification of Internaticoel lav
that the point wae reised: at vhat precise moment may pareuit bte docmad to Dave
bogm? “If a patrol veasel receives a wireless missage infcrzing 1% Wt an
offonce hao desn ocamitted and sots out without having sesa the offeuiing veseel,
can it be said that pureuit hau already beguni The conclusicn reeched vas “hat it

feanot,
|

1/ Acte of tie Confesence fer the Codification of Intermational Law. ILeague of |
tions, C 351.M.143,1530 V-Volums I-Flenary medtinge, pnge i% ¢, f
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carnot. Pursuit cannot be deemed to have bogun until the pursuing vessel kae

 ascertained for iteelf the sctual presence of a foreign vessel in the territorisl
| gea and has, by means of any recognized signal, given it the order to stop. It
was thought that,to avoid abuses, an order tranemitted dy wireless ehould not de
 regarded as sufficient, since there were no limits to the distance from vhich euch
an order might be given”,

Pearce Higgins considers that thi provision "places sn increcsed
burden on the pursuing vessel® and cannct be regardsd as "a recognition of
existing isv" .~]-'/ Glenville Willieme notes that "the C of the United States
io not insist upon a visible or audidle sigeal to stop” .E It mast, hovever, do
noted that the very wide jurisdiction claimed by these suthorities canmot be

regarded ne generelly accepted,
2. Must the patrol vessel giving the order also be withinc the

territorial sesa?
The Hague Confersnce replied toc this question in the negative. The
“Nheervations” on this point etate the following:
mmrmmmmmaeumwmmm«smm
toatop,thsnonlgiﬂngﬁbu‘&ﬁmimm&mﬂnt
soa aleo. Maewmmmlaucueoznmqaﬁﬁpw
vossels vhich, in order to police ﬁoﬂMu, cruise along the doast
et a 1ittle dietance cutside mxmuorwmmm In
mhcm,vmwemmtm,itmnhnfﬂcmtuﬁo
atrmmnwuwn-mu,cmmummm
‘vy theiF means) {s witihin the territoriel ssa”.
In the absence of wmma-am.pm,mm'ermweu»
could be sunplemented anm T ’
3. mmwtumummmmumum
“ed Jacent zone™? ’
mmnnmemmnuanmwm,wu
Stockhiclm in 1927, exprossly recognized this vight. At e Bagus Conference it
vas not possible %o reash agresmont on this polat. Article 9 of the Treaty of
Helsingfore of 19 August 1925 1s worded ee follows: ‘

] "If a vesssl

1/ Pearce Higgins end Colombc™ nage 105
‘Page 96. '
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"If a vegael suspected of engaging i1contradani traffic is 2iscoverud
in the enlarged gone Lereinbefcre descrided, and escapes cut of this zounse,
the authorities of the country exercieing control over the zone in questicn
may pursue the vesasel beycnd such zone into the opsn sea and axerciae the

sams rights in respect cf it es if 1t hal bean seizei within the zone."

on more than one occasion (The Vi:ces, The Pescavha, The Kewtcn B2y)
the American Federal Courts have held that the right of pureuit, vhers the pursuit

hes begun in the zone efined by the Liguor Treaties, may te rsad ints the

Treatiee 02/
In The I'm Alone {1529) the United States Goveriment argued as followe:

"In the estimation of this Govermment, the correct prinstzle underiying
the doctrine of huy pursuit ie that if the arrest would have been va.13 vhem
tho vessol wao first hallei, but was made impossitle through the 1llezal
sction of the pursued vessel in falling to stop wihen crdersd to 2o 3o, them
hot pursuit 1s justified and the 'locus® of the arrest and the dia*ance of
the pursuit are irmaterial proivided:

"(1) tzat it ie vithout the tsrriicrial vaterc of aav other State;

"(2) <that the pursuit Lhas teen 20° and eca Lirucus” .

The Canadian Goverrment dieputed this conmtention:

“mre firet article of the convention expressed the firw intentian of the
High Contrecting Farties to upiacld the princinle that ihke thres-nile cone
conetituted the proper liait of territorial vaters. Tre provisieas as to
ocearch and @seizure beyond the threce.mils limit wers expileit axcepiions <0
that recognized principle. They did not extend s “errierial Iliaits of '
the United States nor ccnfer any general Jurtsifstion. The very a3t that
the rights coafsrred wire of & novel chavacter arpex=c 13 te a consluaive =
reason zabaitted that 1f any such exieasica .3l Yeer certearplatal 1t -ould
have desn effectsd by explicit agreement, as was done "R the Trvalty of
Heleingfors of 19 August 1925 between t.ie Baltic Smm.'fk‘f

The arbiters made n> statement on tkls point.

JAssuping the

s of Mationr Treaty Series, volime 42, page 81
E; cxumue Uilliams, Sritish Yearboock of Intercational Iav_ 133y, Page 2.
Hackworth, II. nege 703.
4/ Ivia., nege 706.
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Assuming the adoption of a zone adjacent to territerial vaters in vhich
the coastal State may take the necessary control measures to prevent violations
of the Custcmplavs and regulations, it would appear logical to recognize that the
pursvit may be cammenced while the veasel is within that zane.

k. Con the pursuit be commenced in the case of ko constxuctive
presence of a vessel in territorial vatera?

This applies to cases where the vessel jtself lies outside territoriel
waters but causes offences to be cammitted therein by her own boats {the Aresunah
case) .l/ American jurisprudence has aleo recognized "constructive presence”
on several occasicns, particularly in connexion with liquor amuggling (The Grace

ar.i Ruby) 3/
Article 11 of the rules drava up by the Hague Canfersnce in 1930 provides

thet:
"The pursuit shall only be deemed to have begun vhen the pursuing vessel

has satisfied itself by bearings, sextant angles, or other like means that
the pursued vessel or cne of its boats 1s vithin the 1limits of the texritorial
2

soa,

Ko clear reply vas given by the Hague <Tonference to the question as teo
vhat should be done in casess vhere vessels, anchoring outeide territorial wvaters,
use rot their own but other boats to cammit offences in the territorial eee.

The case presented iteel? in "The Henry L.Marshall” (1621), vhere the
liquor vas taken fram & British vessel by mmall bosts not belong’ng to the vessel
and not even partially manned by men from her crew.~ The American Circult Cowrd
of Appeals affirmed the forfaiture of tune schoonsr. The British Coverrment
protested against this extsnsion of the conception of "canstructive presence”.

On November 9, 1922, en Amsrican Treasury Order vas tesued to the offect that

"all foreign vescols seizad for “=iloaling cargoes beyond the tines-mile 1imit"
should be released where there was no evidence that the vessels “vere comamicatsy
vith the shore by means of their boats or oquimt.“?/ It vas eleo held in

"The Mar jorie E. Bachean” (1924) that 1t vas not sufficient to bring a foreign
vessel comstructively within American territery that, vhile on the high secas,

/she trades

1/ Peerce Higgins and Colcmbos, page 107 i )
? Jeseup, The Lav c” Ter—itorial ¥.tere and Heritime Jurisdlctian, 1927, p.2k2,

Acts of the Conference, Vol. I, pege 69.
Jeseup, pege gﬂ.
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she trades vith indepenient small bosts wvhich put cut to her from share”,
"the doctrine of constructive presence, being & mere fiction of the lav, should
ve applied with c.autiar" .,1 A number of autherities, however, consider that evan
{f the vesgel uses not its own dut other boate to cammit offences in foreign
waters, its guilt e ertheless utnbluhod.g/ The Rappor-teur feols that
this opinion has not received encugh suppart to entitle it to aprear inm the text
to be adopted by the C

An unusual
Indonesia (The M.rtin

in territorial vaters
toc be set at liberty the route to that port vas ecroes the high esas.

definits ansver has yet deen given to this question.

If in virtue of the rigit of pursuit a vessel may be arrested on the
high scas and taken the high seas to & port in the tarritory of the ceptor
State, the Rapporteur ails to understand why a captured vessal should de set at
libexrty if, af'ter de arrosted in waters sudject to the jurisdiction of a
captor State, it has cross a partion of the high oeas in ¢rdsr to te taken to

enother port in the tary of that State.
’ The Comlesion will have to decide whather it vizheo %0 mak» a statammnt

on this sudject.

saion.
involving the right of pursuit cccurred in 1947 in
). The question there vas whethar a vessel, arrested

taken to & port for exmination, could claiw the right
¥o

sulmits the following article to the Camission as &

the inland we , the territorial ses or the tons aijmoent to the texritorial
coastal State exsrcises Customs control, may de coutinmsd
outaide those 20 long 68 the pursuit has not been interrupted.

“The p t shall only be deamod to have begun Wi . the pursuing vessel
has satisfied iteelf by dearings, sextant angleo, or othsr 1liko means that
the pursuod vessel or ons of $te boate 18 wvithin the limits of the waters
referred to in first varegraph, and hes caamenced the pursuit by giving
the signal to stpp. The order %o stop shall de given at a distance which
Jenadles

1/ Jessup, page 3,
2/ Maesin, la poursujte en droit maritime, 1937, vagc §5; Bugues, A.J., 1924,
pege 232.
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enables it to be seen or heard by.the foreign vessel, It is not necossary
that, vhen the foreign veesel receives the order to stop, the vesgel giving
the order should be within the waters indicated in the first paragreph.

“The right of pursult ceases as scom: ae the veesel which 1s pursusd
entere the territorial sea of its own country cr of a third State",

If recessary, the Commiseion could add the following: .

"A vessel arrested within the Jurisdiction of & State and eacorted to
a port of that State for delivery to the competent authorities shall not e
eet et liberty solely on the ground that & portion of the high seas vas
cressed in the course of that voyage,”

g, Contigucue zomes (paragraphs 155, 196)

The Commission took the viev that a litteral State might exercise such
contrcl as vas required for the application of its fiscal, Customs and health
lave over a 2o0ne of the high seas extending for such a limited distance bdeyond
ite territorial waters as vas neceesary for such application.

The Camicoion requested the Rapportsur to assemble the fullest
possible documentary material on claims made by States and on the measures
-adopted by them with regard to thelr contiguous zones, such material to include
informaticn as to the various limits laid down by States, _

The Secretariat has cseembled fairly full documentary material on thil
subject. After studying this taterial, the Rapportour has thes following
obaervationl to make,

On page 3 cf ;t- reoort the Prepamtar: Cc:nittoo of the Me
Codification Conference (1930) pointel x.intod out:

"Most States agree, to & greater or J,ouer oxtcnt, that exercise of
particulsy specified :mt_- by tiio constsl State cuteide ‘its territortal ©
vaters. i.e., on the kigh ssse, can be acoeptod as logitimate -- at any
rats, as & compromise and as the result of a convention on the subject,

It seexe ncaai‘blo to reach agreement on the matter in raspect of customs
and ean!tary-police measures wmmmotmmm against darge

/vhich may
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which may tareaten it from the presence of particular ships. The rights in
guestion 4o not exclude the exercise by cther P-wers of thelir righte on the
high seas., On the other hand, the Govormment repliee 40 not make it possibls
%o expect thaet agreemen. coull te secured for an extension beyond the limits
of territorial wvaters of exclus o righte cf the cosstal Stete ia regard to
fisherics,

"Tuking ae & basis the precelsnts furnished by variocus treaties, the
exercise of the spscial righta in guestiva might be restricted to twslive
miles measured from the coast,”

The Preparatory Cormittee proposed the following Rasis of Discusaiorn
5

"On the high seas adjacent to its territorial waters, the comrstal State
may oexercise the control nacessary to prevent, within its territcry or
territorial wvaters, the infrirgement of ite Customs or sanitary regulations
or interference with ite security dy foreign ships,

"Such control may not be exercised mors than twelve ziles frm the

coast.”
Ths Codificaction Conference gave a g@roet deal of attenti-n to this

subject, TLe report of the Secomd Ccmaitiee c:mtains the folloviag cbeervatiane:

“The fixing of the dreadth (i.e. of the terriisrial sea) at three niies
vas oppoded by thoes States vhich mainiain that thare is not rule cf lsw %o
that sffect, and that their nationsl interests necedsitate the adopticn of
e vider Delt. The proposal to recognite & vider delt for thsse States and
for them alcnd led to odjectiome from *wo sides: aome States were not
propared to recognise exceptions to the three-mile xule, vhile ths adove-
msaticaed States themselves vere of opinicn that the adopticn of such a rule
vould be ufbitnrj a3 veTe ro: propared t~ accept emy speclal position which
mcmcoddhthﬁqnhumtdmumotnwt. The idea
embodied in the third point, nmmely, the acceptance of a contiguous zeme,
found a numder of supportsre though it proved ineffective as the deais for

& campromis?,
"The firet quection to be comsidered wves the nature of the rights vhich

would belong to the coas’al States in such a zonia. The supparters of the

proposal contemplated that, firet of all, the coastal State should de abdble
‘ /tc enforce
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to enforco its Customs regulaticne over a belt of sea oxtending twelve
milas ocut from the coest. It neel scercely be said that Statee would still
be free to make treaties with one another conferring special or general
rights in a vider rone -- for instance, to prevent pollution of the sea.
Other States, however, were of opiniocn that in Customs matters bilatersl or
regional agreementa wvould be preferable to the making of collective conven-
tions, in view of the special circumetances which would apply in each case.
These Stateas were opposed to granting the coastel State sny right of
exercising Customs or other control on the high ssas outeide the territorieal
sea, unless the right in question arose under & special convention concluded
for the H>urnose. The opposition of these States to the establialmant of
such a 20ne vas further strengthened by the possidility that, if such rights
were accorded, they would eventually lead to the creatiom of a belt of
territorial sea which included the whole contiguous zone.

"Other Statee declared that they were ready to accept, if necessary,
a contiguous zone fcr the exercise of Customs rights, bDut they refused to
recognize the possession by the coastal State of any rights of control with
a viev to preventing interference with its security. The reccgnition of a
epeclal richt i{n the matter of legitimats defonce againet attack would, in
the opinion of these States, be superfluocus, since that right alreedy
existed under the genersl principles of intermational law; 1if, however, it
vas propossd to give the coastal State etill wider powers in this matter, the
freedom of navigetion would thereby be seriously endangered without, on the
other hand, afording any effective guarantes to the coastal State, But
other Ctates regarded the granting of powers of this nature in the contiguous
zone as being a matter of primary importance  The opinion vas expressed '
that the coastal State should be able to exercise in the air above the
contiguoue zome righte corressponding to those it might be in a position to
claim over the contiguous zone itself. The denial of such rights over the
cantiguous zonee both of see and air would therefore, they statad, influence
the attitude of the States in question with regard to the brealdth of the

territorial see.
/"Certain delegasions
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"Certain delegations pointed cut how important it was that the cosstel
. Stats should have in the contigucue zone effective administration of its
flehery lawas and the rigat of protecting fry. It was, ca the other hand,
agreed that it wae rrodably unnececcury $o recognize special rights in the
contiguoue zone in the matter of zanitary regulaticams.

"After discussions, vhichk could not be grolonged because of the limited
time available, the Ccmaelttee came to the coanclusicn that in viev of these
vide divergencies of opinion no agreement could be raached for the present
on these fundamertsi questione”,

At the present time <he various authorities recognize tnat nothing in
intermational law prohitits Statee 'rom exercising various typss of protective or
proventive jurisdicticn in the wausrs bey.d the territorial sea, vithout there
being any question of exteniiig tho limits of the latter .l The rigid application
of the princinle of the freedcm of the seas 1s oucn to criticime, as failing to
protect importaat interests of the tate against the unecrupulous exercise of a
legal right.= / "Great Brivain has alwaye resistel the docirine of the Contigucus
Zepo, though eome cf the powers which we claimed in the Hovering Acts of the
last century for the protection of the Cuotome are difficult to reconcile with
this attitude, and the Privy Council has referred to the Zome &z having besn lang
- recognizged for such purposes as polise, revenue, public health snd fisheries.”

It cerrct be denled that the prodlem of the extent of the territorisl sea end

that of the "contiguoue zomes” ere i a certein extent intercamzectsd. Without
€0ing into the first rrodlem in detail, it §s perhaps desirable to recall briefly--
the present position with regard tc the exter: .f the terriiorial asa. A |
censiderable number of States still siopt the throe-mile limit, but the poesidility
of maintaining this point of view ls being doubted in many quarters. “The
irveaistidle tide ’of ecanomic, poiitical und aociel interest”, states Jossph
Walter Banglan, 3 T18 rlading agkiined fue m.g.o-norim tmo-aih doctrine,

' fit 1o

Yy lyde, I, page 461; Jemeup, pege 36.

2/ Oppenheim, I, page 53,

Y Erierly, The Lav cf Xatioms, 19%9, pags 165,

See, inter alios, Florio: il mave territoriale, 19A7.

Procesdinge of the American Sociotr of Interraticnal law, 19580, page 62.

Far the defence of the thres-uile linn, 600 Jossup, pegs 65, and the eemo enther
in American Journal of Inta‘mti‘oa L Yaw, 1930, page 129,

QL
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It 18 &rmod”. Edvin Borchard considers that "Logically there is no apparent
reason vhy the United States should adhsre indefintitely to the thrss-aile rule.
It is believed that it handicape rether than benerite the United Statee”.
In 1ts renort of 3 April 1941 the Inter-Americen Feutrality Committee stated that
"The Uruguayan sropcsal to extand territorial waters to 25 miles is excessive,
not only because such an extension is unnocessary as a general ruie, bdut alsoc
because it would create duties of sovereigniy for the American States whick i¢
vould be difficult to fulfil; that in accordance with the existing needs of the
-States the undersigned consider that e gemsral rule extenting te:ritorial vaters

to twalve miles would be suffictent”.2

An extent of four miles is claimed by Finland, Iceland, Norvay and

Sveden . : ’ -

A large mmber of States have adopted #ix miles as the extent of

their territorial waters. These are: BRraiil, Bulgaria, Colomdis, Greece, Iran,
Italy, Lebenon, Portugal, Romania, Spain, Syris and Yugoelavia.

Moxico has fizxed tke oxtent at nine wmiles.

An extent of twelve miles is claimed Dy the USSR and CGuatemsla.

Chile claime an extent of fifty kilometres (1948), The 19%0
Constitution of El Salvedor contains the provision thet Salvaidmean territory
inciudes the adjacent see to & distance of 200 miles; including wre air above
that sea, the subeoil and the continental shelf., Apparentiy nc distinction 1

made detwosn territorial ssa and continental shelf,
The Rapporteur proposes to revert later in this report to the gquestion

vhether the problem of the contiguous sone ocan be eolvad defore agremment 16

reached cn the extent of the territorial ess,
' /As Tcgards

1/ Amsricen Jowrna) of Internsticnsl few, 1946, page €1.
2/ Amsrican Journei, Swupplement 1942, pagy 22.
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An reo.ards Customs control ,-1-; e lsrge mmber of States have sdopted
the princisle of s high-seas zane, contiguous to the territarial waters, in
vhich the coantal Ctate cxercises Customs control. The Rapporteur would point
out for injoxmation that thie memorandum does not menticn those States which,
vhlle cleinin~ territorial waters more thren three miles in wid'., have not
eided “con i vous wones® to tacee waters.

A M0ekilometre zeme is cleiwed by Chile (19%f),

iozend extend.rne twslve miles (four leeguee) fram the coast is claimed
ty Acientine, Caneda, Chiie, China, Cita, Ecuador, Hondures, Irasn, Italy,
fevdi Aretia, Twedon, the United States ¢f America and Vemezuele.

A 70 lllometre 2cme 18 clained by Colcmbia, France, Lebanon, Mexico,
Syris wni Tunieis.

A 10-nile zzpe 13 claimed by Horway and Thagoslavia.

A G-mile scne 18 claived by Ceylon, Finlend end olend,

A 10-kilcetre zono 1s claimesd dy Belgirm and Rgypt.

A h.mile zome ie claim-d by Turkey.

The R.pportisur cansiders that 1t would de impoesible to dieyute the
rigat of Stutes to institute a contiguous some for Customs purposes. The caly
doudtful voint remaining 1@ the extent of that some, With a vier to ensuring
a8 far &5 sossidle the necessary degree o uniformity in this mstter, the
Coemlseicn might fix the extent of the scne at twelve miles seesuxd from the
ccast, as proposed by the Preparetory Commitiee of the Codiffcaticn Conferemoe.

The mmber of States claiming & contigwous tone for ssnitary purposse
i very mmll, According to the Secreiariat's data anly Vomezmele éces oo (atas
miles), Hovertheless, in viev of the close relationchip detwssa Custous eod
emaitary police nsasures, a contiguces some cculd be ainitéed for seaitary e
well o for Cusicms purposes, |

As regavis security, the eituation is as follows:

A 100-Xilcmetre zone is claimed by Ciile (194').

% 12-m1le gone 18 claimed dy Argentime, Zouador, 1 &hﬁu‘. Eozdureg

iran and Yenezuels,
/A 10-mils zonme

1/ Fer the conventione conecluded with a view to controlling the liguor traffic,
ses the Report cn the High Seas sutnitted at the meetirg in 19%0.
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A 10-mile zone s claimed by Greece snd Jtaly.
A 9-milc zone ia claimed by the Daminican Republic (in reepect of

salde -0~ Day).
A aiz-mile zons 18 claimed by Frence {in case of nentulity) and

“oland,
A S5-mile zone e claimed by Uruguay {én caee of neutrality).

ghe tendency /claim a contiguous zone for sacurity nurposes is leosn
marked than for Customs control; neither the 1930 Codification Conferance nor
the Internationsl Iav Commiesion in ite report for 19%9 pronounced in favour of
the ajontion of auch a zone. Hence a contiguous zono for gecurity purposes would
rot eannear to be recognizable as en incident of intermational lav which a State
=y normally invoke cutside 1its territorial watere against foreign vessels.

The recognition of a contiguous zome® for purposes of fishing rightes
would be even more hotly disputed. The Preparatory Committed of the Codification

anference had already noted that the replies of Covermments 4id not make It

;,osaible to envisage an sgresment on the extenaion beyond territorial waters of
the exclueive fishing rights of the 1ittoral Stets.

It 1o cloar froam the deta provided by the Secretariat that special
rights in this regard erc being claimed et the present time by the following
_ Ctates: ) '
Ecuador -- fifteen miles.
Argentina, Canada, Colomdia and Portugal -- twelvs miles.
Tndo-Chine and Mexico -- tventy kilometres,
Tsbanon, Morocco spd Syria -- #ix uniles.

This question is closely related to thuz of the pmtoctian of the
resources of the pee (psge 36 of this nport). A nﬂufwm »mw; of
e atter guestion would perhaps make it posssble to dlecard clains conoerning
ishing richts in e contiguous m, and dlso o cwn!lh ﬂbo «nﬂmy to axm '
the territorisl ses for ﬁu mpou of wmctmg ridms rishu. e

he rapgorieur hes aiﬁiai raissd e gv-ee!:ge.ﬂ. whather the reblom =

of U contizuous tone cwu b oolnd befm memnt m baen reache& on m
/ntmtat -



e Afutflos
Page 51

exient of the lerritoriel sesa, In his viev the recognition of a contigucis
2oz extending twelve miles from the cozet for Customs and sanitery nwrroccs
crimot eIfert the preblen of the distance, up to twelve miles, cver walch
cleine roletins to terrilorial weters should de recognited., To roccariz:s e
ceatisucus zone for thie purpose nignt perhaps help to remove difficultise
ceases by reducing the extent of territorial waters,
Lzcoriing to last year's report, the Intermaticnal lav Camission
oroviasicnelly tocg tne view that a littoral State migit exerciss such centrol

as w:s requirod for ¢he applicetion cf its fiacal, Customs an? Leclta lawe over

¢ zcne of the hich seas extending for cuch a limited dietance dejycal its

territoriel wators as vas necessary for such applicaticn. The Rappartour

rropoces to clerify thie idea by adopting the follcwing text (compare Basie of

Tiocuceion Mumber 5 of the Preperatory Cammittee of the Codificaticn Confersnce):

"On tho high seas edjecent to its territcrial wvaters tho coastal State

uny exorcise the control neceseary to prevent, within its territary or
territoriel waters, the ‘afringenent of its Custame or sanitary regulations
by foreirn ahips. Suchk controi zay not bs exsrcisel more than twelve miles

frcm the coast.”

1c, Sedcatery Fisheries (paregraph 197)
The Caniseion requested the R.pparteur toc study existing regulations

governing sedentary fisheries and to resort on his findings.

There are a number of sedentary fisheries in zaritime areas which,
elttough lying close to the ehore, mrmnumﬁnmm‘oruwfm
pm.afmu@m. This reise a twofold yroblem: |

(1) may a State regulats sedentary Jisheries unilaterally?

(2) ¥ay & State yeserve sedentary fisheries for its own subjecta?

zrmmdmmmwnmmm-wm

plisd to 2uch aconhr: mhu-m, these tvo questions ehould be answered
'v.stivoq, since the sctual point et demw e the exploitation o the bet
c:‘_ the gea, vhich forms part of the continental shelf,

it, howeve: ,



régime propoved mm-mtrwhmod&lmmhhmld
to ncenwyn-hm»,mrmtqsmmunwumnﬁo
of firwative and the oecond in the negaiive,

The queation of esdentary fisheries could, however, be dealt with
Mepenaenuybomormmmwmuudmr@mammd
the see. mrmmmwmcbmm;mwmmuu

y

governing the moat fmportant sedentary fisheries.
Coiom
mxnammmmumrcmmuﬁnmm
the coast of India, The wxmnmammsuamm
,vm.memtmn1mmmmbywmundmmm.
as early ss 1811 a colonial lav (Regulation ¥o. 3 for the Protecticn ef R.N.
~earl Bangs of Ceylon) mmm;ummummdmmm
thhin,ornhnﬂm;cnmﬁﬂhmpmmwa’,ﬁolmudﬁﬂiw.
A sdicial decision o the sudjoct vas handed doma o 1503, It
renrxdamtwmaawnmmtﬁw,mmh
three milee from the coast, should be governed by the régime of the kigh eess,
The .mmummmwuﬁummmamummm
partaks of the mature of the high oceas. Eis chisf growni wo et the sffence
M“Mtﬂm&h'am,mmdhmﬂnﬂtm“sz«m
snd hence wnder a jurisiiction excluding 20 nozaml three-mile ruls; ho stated
thatmu‘mtym&stnﬂcgrmﬂuummm
{mmemorial and kaf pever desn contested .~ I en srticle emtitle ®Vicee 16 the
mwms«r',puausuunmuawmamwmmm
sucocum,ommmmtmﬁow&mdhlk‘ow.ﬁoh
mtmmaummmmmmmﬁwnme
the nstional ’ ~~umummsuwmam. Bven 4if 1% weve
m»,mmum,&ummxpmmmu,um.
be dased SB S and wocatestied
" g usage mjoyment \

1/ Juch of the meterial containeé 1n the fellowing pagee was made wwailable %o
the Papportewr by Mr. Manley Budson, e Fagpcrtonr vidhes o sxproes iis
mumdotom.m’r‘wmmﬂw.

¢/ Oudel, X, b93 ot seq. . |

3/ Pege Li.
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Fisheries in these vaters are regulatei by two ordinences, the Chenis
Ordinunce of 7 June 1791, as amenled by Ordinance No, 2 of 1929, and the
Fearl risheries Oriinance of 12 February 157¢,
Article of the Ordinance of 1.71 states the following:
"It shall not be lawful for any ereon to fish for, dive for or
collect chenks,bdche-de mer, coral or shells in the seas vithin the limits
defined in Zchedule B except in eccordance with the rulee for the regulatics,
supervision, nrotection or con*rol of such cperations vhich may de made by
the Covernor and published in the Gazette, and every person who shall fish
for,dive Tor, or collect, or vho shall use or eaploy any boat, cance, reft
or vecsel in the collection of chanks, b&che-de-mer, coral or shelis in
the said sces except in accordance with such rules shall be guilty of an
offence punishable with simple or rigorous imprisormsnt for e per.:d not
exceeding six months, or vith a £i%s not exceeding cps hundrd rupees, or
vith both; and every boet, cance, raft o vesesl 80 employed es afcressid,
together with all chanke, béche-de-msr, coral or sbells walswfully collscted,

aball be foxfeited;

" Provided that

“"s. [Fothing in this eection cartained sdall prevant eny psreon fram
ocollecting corel or ehells from any portion of the cald sees in which the
3 ier 16 of the dspth of e fatkim or less;

5. It ehell be lawful for the Gevernor from tims to time o at any
tiwe, by notification in the GCegetie, to alter he lirits dafined in
Schadule B, or sCmmpt @y portion o portions of the eses within the caid
iimite fram t:e operation of this Ordizance; '

"s. BRulce made under this section shall nii Mo ccmstrwed sc as to
parait any porecn to fish for, dive for, or collect chanks, Laohe-ds-mer,
ecral, or sholls vithin the area specified in Paxrt I of the Piret Scheduls

T -

o the Peari Fisheries Ordinance.
"2, All rules made undor thic Ordimance shall be 2aid, as socm as conveniemt-

1y may be, on the table of the State Council at two uccescaive mretings of |

[ Couneid



L 2.2 ohell te brou_ht Lefore the Council at the next
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. uine held therealter by a motion that the seil rules shall

.
TR TR

not o T oo O -x, an? if upon the Introduction of eny suck motion, or
uwn en 1 vront thereof, the said rules are dlseprroved by the cfouncil,
suck r. - tell ko deemed to be rascinded as from the iate of such

dise 2¢el, hui without prejudice to anything already done thereunder; and
guch ruleg, ~~ not s> dissnproved, shall continue to te of full force and
elt.:t. . ¥ ¥ guch disaryroval shall de published in the Gazette",

Cohednld B is worded as follows:

" gotverd of @ etraicht line drewn from & point six miles vestvard of
Telelnenner to @ 7oint eix miles westvard from the shore two miles south
cf Talaivilla", )

Article L of tho ordimanse of 1925 states that:

";, lio person shall fish, or dive fov, or collect pearl oysters on
or from eny searl bank, or use & vessel for sny such purpose, unless he hold
@ licerce {ia this Ordinance referred ic as a nearl fishery nmo)
suthorizin. him 00 to do”. :
article 3,

“I# any searls or pearl oysters are found in the possession, pover or
control cf any person on & pearl bank, or proceedlng from a pearl bank to
the shore, or disemdarking or iamedistely after having disemberked, on
.onmam-.pumw,um.nmumw-mu to be rima
facie cvidence that the Dearls or nearl oysters vere obtained in comtree
mtimarmwu&mqfthum.umiwhﬂml
oysters wurwumummemmmm
10 given thet Yy were’ lavfully obteined, eod thct pereon ehall bo guilty
of en offence unless mmmuumutbmmm -
m;emummmmmwmmm
umnumlhmm mwwﬁﬂﬁﬁhhﬂm,'

mm-umu.wxun“mwm

f:n.:.mxm-mmuummnuuumumm e

100-fathon 2 .mmnteﬁiotnecmkhlédhcnuﬁowﬂ

lohndl of ‘eylon.
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Lreojeard wed tosheeawenwr pleneries (A7 ke okl (F cusandaani
L WEETRIL ot eall A6 FORML 0L L) TUL Cunplenent.s seri~s £ ataluces,
co te epe oute legiolztion of twenalind 30l WeBlerh sllirulie; the LLier (@
teu m.l L cte.mcton applicuble bey na Che terriorisi limiee 2l the awuteo,
ore ratata. are sumerized In the roll winge orskraphbo.
e waeena.and, The original "Pearlerde i ani Biche-le-oer Fishery aAct
Ct 1t aT kY Vict. nG. ), passed by the colomiai l-gislature of w.eensland and
A-ent 3 e o 15 September 1951, hae been extenelvei; uernzed by raendzent
wooof 1A, 1891, 1693, 1836, 1858, 1913 and 1y3l. The :riginel ect requires
.1 s the licensing of all boate enmged In he Iishery "within the
velins 9! wwennelend or vithin one league seavard. frac any part therecf”.
lacer acts, without altering thise provieloen, epeak only cf “within the licits
of the territorial Jjuriadiction of (ueeraland.” Official texts of the several
acts ure collected in 3 Public Acts of Queemsland, 1828-193%5, pp. 54 3-9565.
2. Westerp Aysurelis. The Mearling Act (no. 45 of 1912), enacted by the
lucnl legielature of Western Australia and asssated to an 2] December 1512,
wes iz force without amendment at the end of 1948. It nupervedes various
earlier statutes dating fram 1873. The act regulates the pearl fisbery in
¢-rrerersive fashion, including provieions for exclusive cantrol of & "pearl
o i1 sroa” in Sharke Day descrided in an annexed echedule as follove:
“The area is dounded by & Gouth-West line fram Chariss Foint an
-5 zainlend to Cape Ronsard at the North end of Bermier Jaland, then
b: the Western m of Beinier and Dorre Islands %C* 8t. Criog,
k“-u by.umjtw- to Cupe M’ﬂwltﬁm.ldm
w753 Teland and by 1ts Jestern shove to durf Point, thenos Wy &
verefght 140 um.Mtnmwfm.-‘mmuh
£ a8t.1108 to mgm 3100 at Charles Polnt." -
Itlﬂlﬂ‘i!’mﬂl-i hzmonummcmn.
ers ulne etitrances iR the Ql*lc!m ‘cone li.itbllhi in Vidt, sad

pussing along the Outer shares of off-lying fslands. Aleo sighificemt ere

4. “a- **
Al Wt

other sections of the ut 1imiting the ongmnv for 1icenses of an-!ﬂu.

rersons.
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3.

Federul lu. . lation. The Federal Council of Australesia, forerunner

of the Comacnwealth Government, vas establishad under en act of the United
Kingdom Parliament of 1k August 1885 (48 end 49 Vict. c. 6Q). Amomg the povers
grantsd to the Council vas the power to leglslate cancerning “fishsries in
Australasian wvaters beyond territorial limite."” Under thié pover the Council

rassed “The Queensland Pearl Shell and Bache-ds-mer Fisheries (Extre-Territorial)

Act of 1888" {51 Vict. nc. 1); and in the following ysar it passed "The Western
Australizn Pearl Shell and Beche-de-mer Fisheries (Extre-Territorial) Act of

1883" (52 Vict. no, 1l).

undsrtock 10 extend to "Austrelasian watere adjacent to” th two colanies the
requirements of the various local Quesnsland end Jestern Australien statutee.
These waters are defined in a schedule ¢o sach sact, With iespect to Queensland,
the vaters included are 211 those outside the territarial Juriediction of

GQuosnsland and

“within a line drawn from Sandy Cape northwerd to the scuth-sastern limit
of the Great Burrier Reefs, thence followiig the line of the Creat Barrier
Reefs to their north-sastern extremity nsar the latitude of nine and a helf
degrees south, thence in a northewvssterly direction, embracing East Ancher
and Brambls Cays, thence fram Brambls Cays in & lins west by scuth (scuth
seveniy-nine Gegrees west) trus, embracing Warrior Resf, Saidai aad Tuan
Islande, thence diverging in & north-westerly directicn so as to embrace
the group known s the Tulbot Islends, thences to and emdracing the
Deliverance Islands, and omvards in a vest by south direction (true) to
the meridian of ons hundred and thirty-eight dagrees of east langituls,
and thence by that meridien southerly to the shore of Quoensland.”

With respect to Western Australia, the waters are all those outside

the territarial Jurisdiction of western Ausitrells and vithin a

“parallelogrea of wvhich the Norih-Festorn cormer 1s in Aangitude 112° 52!
Fast, and the latitude 13% 307 South, of which ths North-Eastern corper

1e i langituds 129° Zast, and letitade 136 30° South, ~f which the Southe

Western corner 1s in longitude 112° 52' Emst, and latitude 35 8' Scuth,
and of which the South-Eastern corver is in msmm 129® Zast, and
latitude 35° 9' South.”

[Section 19

i

|
I
!
|

The two acts, substaniially the semo in their provium,?
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Section 19 of tho Gueensland act expressly provides thet

"This Act applies cnly to Britieh ships, and boats atfached to

=ritish ships,”

An i1dentical provision cscurs in Section 2 of the Westerr nustralia
act. Texts of the two Acts may be convenientiy found in 15 Bertelet, Commercial
Treaties, pp. 573, 576; extrects, vith & map, appear Iin the Fur Seal Arbitration,
Appendix I to the United States Case, pp. 467-409. It mey alsc be noted that
although the Federal Council cf Australasia has hwen defunct since 1300, these
acts are still in force. The present Australian Censtitution continuss in the
Coamenvealth Government the pover to regulate fisheries beyond territorial
Limits (Becti-n 51, x),

upisis
The reservesd e of7 the comsis of the Regency of Tunie in vhich the

Tunisian Coverrment regulates fiching is at present bounded ag folliows:

de Frao the Algerian-Tunisien frontier to Ras Kaboudis, that part of the
soa camprised betveen lov wvater aark and s line rurxing parallel with the coast
at a diatarce of three miles off abzxe, except the Julf of Tunis, of vhich that
part lying vithin the line joining Cape Farina, Plane Island, Zembre Islscd end
 Cape P fulls entirely vithin the yeserved z2one,

e, Froa Ras Kaboudia to the frontier of Tripolitanie, that part cf the
see. bounded by & line running from the end of the thres-mile line descrided above
%5 the 50-m, iscdath off Res Ksdoudia, end folloving the ssae mtil its
Junction with a line running nerth-sest frox Pas Aadir.

The imclusicn in the reserved 20e of & canaideradls pert of e '
Culf of Gabes 3o Justified by the existance there of indigencus fisheries in the
shallovs end <f epange beds contrelled eince time immmorial by the local grverm-
msnt. These historic waters ams boundsd, not ¥y distance in relaticz te & ccastal
lire, but by depth, &8 t:is 15 the anly fastor of importance in relatian to their
use.

The p:oiticn is thats :

(A) As the indigencus fighery arcas ceversd by title are maried oven
at high tide by the tips of galm stahes dviven frto the eea bottc:, tbay &0 mot
extend to r great.p depth thar 2,5 - 3 metres;

/(®} as
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" yertured t.o contest the Bey's sovereign prerogative right ¢9 dlspoee

fx,m'}*/ke . o if
Page 20 o ’ '

wprrgea “HRRAL be fished by trident at & greater depth 'bln
the de,th cf 2C zetyes has been chosen as the inrer limit of
fighing ty 3 ver i i, we lover depths being reserved f-r divers;
{3, a8 fizhir, ts diver and travl was carried cut irn the past &t

the supervieing authorities adipted that deptb

FLoaAR

L T

15 ar <C me<rel,

depilie Lot exceeliny, T metyes,
ae the grectical beurdex: of the Tunia‘an beds.

Tre lesal BrewEnte for thia vied &re as fcilows:

cpere exist certificates of title, deeds ~f concessicn By the Beys,
ipting tack to 1672 and reserving ~rership of those vaters %0 & depth of sd%L
i zptres, irrespective T the distarce froe the coast, to the p2or inkabitante
cf tre reg. . Deeds ~f fazily succession, scme of wh*cr date back to 185k,
snc.ule ‘n the roal priperty indigeneous fishery aresa situited in the atove-
gent_~zrd zores arcund the Kerkennan Inlards and al~ng the coast °of the Sfax
regicr.. The Geverrmsnt kas charge of more than 1,000 titles of th.s Xind. These
beds externd as far as 1~ miles fr'x ‘he minland.

ir regard t» greater depihs and.sponge fishirg,

have alvays bean under e cuLir’ 7 the Reys’ Governmant. In 1948 tke
Ayed, vho tnok cAre

the "Tunisian beds”

g-vereign wransferrei ke ccrcessl . t2 n:s minister Bern

te kave it estarlished Dy decrees In Eroper - natified to the consuis.

Trese, deapite the protesta of the evicted conoesaiwary, & Greex, never

uf the

spange beds ~ff the Tur.sian cest. The 3en Ayed conceszion lasted untal 1.869,

vber the financia) cammisei n set up doside the Beys (> guarentse the Iepne:'n

debta 1o Furcpean P wers docided ¢ fars mt the sponge rmm n& dsclare

ite yield to be public revenus. »:;
| .amn.mmmm-m-mum Mttﬁiﬁunmn 3

umuwmpwuam-dwm,mmnw |

-nmmwwtumumunm AR R

The limitats~w of supsrvisicn 1o the, S)-mitre line mmm“tgm’

since mfmmtcmmam,uzﬂmwu

Article 29 cf the Instruction of 31 Decesber 190 relating i~ 'ths Mavi

and Fishéries Service, inserted st page 115 o ped, ‘of o 19%N vdﬁoo?

Acte, Decroes, mueu and Circulare M‘u the services m:amc

. *



Yigs 2

s the Public Works Dlpart:mnt of th+ Regency of Tunis. " For bl years this
cix'culn‘ hus been very widely djaetributed and knovn and bas never beer. contested,
Moreover, the Governmsnt's viev has beer upkeld by Judicial decisices -~ [~

exsaple, & judgeent of the Sousse Correctional Tridunel of 11 July iy, w
appeal from & Judgment of the Sfax Summary Court (Justice de paix} cmviciing
the owner of an Italian travier caught fishing vithout s licence on 1i July 1L
oix miles south-sast of Kerkennah Bucy Nc. 7 at a depth of 35 metres.

Tunisia's right to regard as territorial veter the whole of the zome
lying between the Res Xaboudia 90-metre iine and the Tripolitanian fraatier

cannot tharefore be sericusly emonted,

m: m overseas territoriss

Isgislation has boen enacted from time tO time o govern pearl
fisneries in varicus French territories, including French Oceeania, New Caledonia,
and Freoch Scaaliland. This appears usually to be canfimed to territorial
vaters, &3 in Nev Caledonia (Dncno of 13 Petruary 1698, 1 Recueil de legielatian

niale 898, pr g P 8, D 1), and French Scsliland
(wm of 5 Snpwr 1899, 3 1034, (1900), M p- 38). A lccal
regulation of 19 Novexbder 1901, modifying various earlisr instrupsnts, eicludss
mommmmlmdﬁawinMwlmmmwa

(5 1via. (1908)¢ g___.a}.ﬂ.ﬂ!.,. p. 348).
Rersisn GuAf
Mo national legisletica slaiming exclusive cantrel over sy & the -

mmn Gulf poarl fisherics 1 known to exist. The fiadaried, ﬂxel leng
m\ﬂnﬁ ﬂnmonsumum in mmtm,mmiwmm

end $logad &2 immcorial standing. Besic among these 16 the coooept iBat the
m;'W'lhmoiun:wm the mhootﬂnmumtam
wmdoretanding that traditional astliods and standards will b cReerved. lpqnet
- for M Muwﬂ rl&hmmmamthe s.nnmummm
Forsien Quif offehcre proclamstions of 143. Instrusicm by outeiders, except
poesibly kinafolk of the Gu'% peopiss, 15 resented and haa beem dfscournged ¥
the Pritish, vuo have long nurcueel powers of zaritize pelice in the oulf.
This ﬁrithh mmuon of pearling hus dean based on Br!tiah poiitical and
naval Qudm!mnm in the Gulf ratler than oa any legal authorily.
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The sedentary oyster fisheries on the east coast of Ireiand forwsrly
extended beyond the three pauticel-mile limit., From time ixmemcrial to th
ninsteenth century the Irieh authori ties made rulss governing the ' sxford const

cyster beds. A comvention vas signed vith France on 11 November 1867 relating

to oyster dredging by French fiehermex. The Sea Misheries Act 1868 vas bdased

o this conventian. Ome of ite clauscs suthorized the lrish caemissioners, with
the approval of the Quaen in Council, to make rules governing aystar dredging
an any deposit or bed vithin ¢ miles seavard of a line joining lambay Island
and Cainocre Point. The rulee were to apply to al® ships and persans "on vhaoa
they might de bmd.ma".;*’l As the 1867 convention was never retifisd, the rulee
could caly be enforced agains® British boats. The oyster beds vere sbandoned

long ago and oystar fishing hes therefore ceased. The Order in Council of
5Apn11869mnpuodm§i\3'ﬂ1‘iz‘l. Pishing io nov governed bty the Bes
Fisheries Protection Act, 1933, ssction 2 of which reads as foliows:

*In this Act the expressicn 'the exclusive fishery limis of sasratdt
Eiream' means that portion of the seas vithin which ¢ “izens of Scerstdt
Lireann have, by intemmaticnal lav, the exclusive righ. of fishing
and vhere such porticn is defined by the terme of eny conventian, treaty
or arrengsssnt for the time being in force made between Sserstdt Eireann

apd eny other State”.

Yensg
The Venszusien Pesrl Fisheries ot Fo. 15.1k3 of 22 July 1933

(58 Becopilagife do leyes y Gscretce de Veoeguels, Page o20) declares poarl
nmun.summ,tohummumumnewt&
Federal Bxscutive. Lladosate provieions are la3;4 dom for uoorptm skiye
uam,mmmammmmmm,ummm
the aystar bede. mm,dmmmoupuauuwmsm‘
three zouse, deecribed as followe: | : ,
*Firet gope The oyster ded Inown 63 ems do Forlemsr, extsnding
ummnnmuwumu&:w;ﬂnmrwumm
Setwsen Morro 6o Forlmer and Pwnta ds 1s Dallena; those situated ;
ummubmmummuum;mqnmmmu
cmucmmmomnumumumuxw.

["fescnd sone’
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ncacond zone; The oseter teus Eituated wer® of tre FYASLTAT sShihsWda,

teiwveen Punta del Tunal arnd Punte ae .JeLa3d and €Xi€nhiifp af fal b
Tortuga island, those g:tuewed in Cubajua l:sixnd; tnies 1D the ercels
of the nraya Perunsule and in the Gulf of Car.ucu.
“Th.rd zone: The oyeter beds situated in the urea of sea ve.weern
Cupe Kegro and the unte de la Bellena anc exterd.rg am tuz a8 L8 Testigos.”
Trese areas me! possibiy, in sdte cased at least, extend be;nd
sre three-m:le limit of wiT:torial waters ord.narily recognized t/ VeneIuela.
rothing in the law apears to exclude 1ts ayplicatiifi tC fcre.qfers.
Chepter 111 of Title V cf tre Ccdige Fiscal of Fanaia (Off.cial At
1s:1) deals with the ;cvei of the Government to re ulate hunting and tishing.
Articlea 390-409 of the cha,ter provide for contrel of the yearl ard mother-of-
pearl fisheries. Article 4Gl (rejproaucing _rt.cle 25: cf the orig.pal iaw cf
19]o establishes zoise ani periods within which the tak:rg ©f EOther-cf-gesrl
stell witk mechan.cal dev:ces i perm:tted, as fcllows:
"Firat zone: The zone comstituted by the whole of the G.eat Sulf
of Panana and boundec by a strad ht line joinilg Punts Mala tc the
Colaubian frontier including the .rchijielago ie las rerles and all the
other islands i{n the Gulf. Fishing vill te cermitted in this zome i
April to December 191°. :

"Second 2cne: The zome detween Punia Mala and Punta Mariate, including
the $slands lying between those pointe. Fishang vill te permitted in this
gone frem January to March 1916.

*Th:rd 3cne: The tone Yetween Punta Guarids and Amta Buricas,
including the isiznds between those points. Fishing vill be germitted
in this zane fram Agril tc December 1916.

*Fourt) tons: The zane between Funta Mariato, Jicarita lslard,
the Momtuocsas lslania snd Punta Guarida, includang all the {slands lying
vithia that perineter. Fishing vill de peruittad in this 2ome from

" Jenuary to March 191y.
"From 1 April 1919 onverds e Sime-table for the tores wvill

continue to be as aforesald.”
- /e suai it
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P.g? %
re straight line to be laia down across the Gulf of Fuhaa ‘untel
2 foregoing provisions 1s vell over 120 miles in length; others of the
(rescrited lires, drawn to otf-lying i1slanda, ayre &oi® . than 30 ana 0 milea
lung. Xothing ln the lav appears to exclude 1te applicatian to forvigne:s.
;t .o bel:evea to be stall :n foice, though no editicn later than 1931 kas been
avsllatie,
Tewz Wwheie sedentary fishing 18 carried an have t:us been egardec
. Leper to b litloral atated as eile occupied ana constituting ;roperty. |
3hce3 heve, hovever  taken care to give their rules a liberal interpretation
apt ecte of other Swuates, 80 so that inteinational difficulties have
If sederta.s fisherics are tc be regulated independently of the
<z merval shelf, the situatian nov existing de_facto vill have 0 be

rev. e, and the rrepent rogime aprcved z23 a lex specialis lying cutside the
the rules relating to the coantinental shelf and resowrces

s 1egard 2

recr, 3v: L3¢ 2,

woleTel Tegims based on
+f e aea.
ILe Fupperwuy pioposes that the following article bo adopted:

{isheries characterized dy the effective snd continued uvae
o w ,ert €F we hi h eeas w: thout any fon.al and repsatsa protests agalinst
sucs ciae £av.n. tesn made by other Statee, ani particularly by such States
17 el P uhelr geo.raphical situaticm, eculd have put torward

s . spu-cular wveight, ahull be resoyniz.* 0 be lawiul, provided

. aedg~
Lt lati.e e

Jedenlur

PSSR

cres we rales goverking them allow their use by fishing cruft i3 espective

o ratiomality snd ae limited to maintainmang order and couse;ving the
teds in the teet :nterests 0f the fisheries by means of dutise fairly

asszesae: azd collected.

CoEA L,
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1i. Continental Chelf (Parasraphus 158, 139, 200)

In regard to the continental shelf the Intermational Law Cozmissicn
rad provisionally adopted the following views:

The Commisaion recognized the zreat ixportance, froz the economic and
social, as well as from the juridical points <f view, of the exploitation of the
gea-bed and subsoil of the continental shelf, Metacds existed whereby submarine
resources might be exploited for the bensfit of mankind, legal concepts should
nct impede this development, Ome member of the Commission expressed the viewv
that the exploitation of the productions of the continental shelf might be
entrusted to the international community; the other members considered that
there vere insurmountable difficulties in the way sf such internationelizatiom,
The Commission took the viev that & littcral State could exerclee cantrol and

Jurisdiction over the sea-bed and subsoil of the subuarine ereas situated ocutside

its territorial vaters with a viev to exploring and exploiting the natural

regources there. The area over which such @ right of contrel and Jurisdiction

might be exercised should be 1imited; but, vhere the derth of the vaters,

permitted exploitation, it should not nscesscrily depend on the sxistence of
e continental shelf. The Commission considered that it would be unjust to
countries having no continental shslf if the gramnting of the right in gueaticn

vere made dependent on the existence of such @ shalf,
The Comnission agreed thet, whkere two or more msighbouring States

vere interested in the gudmarine ereae of the continental shelf outalde thelr
tarritorial wvaters, boundaries should be delimitsd. It should not bs possible
for States to panetrats into the region attridutable to another State for
pwr-poses of cantrol end Jurisdiction,

In the opinion of the Commission, the sea-bed and subsoll of thy eub-
parine areas above referred to were not to de cenaidered & eitber res nulliue
or res communis, The sea-bed and subsoil were subject to the exercise, by the
liticral States, of control and Juriediction for the purposes of thelr
exploration and exploitaticn, The exsrcise of such contrel and Jjurisdictica
was independent of ths conmcept of occupation. There could de no questica of
auch right of contyol end Jurisdiction over the vatera covering those parts of
tre ge@ebod, Those vaters remained under the regime of the kigh seas, The
exercisa in them of ravigation and fishing rights aight be izpaired only in sc

for a8 wao utrictly necessary for the exploitation of the sea-bed and subscil.
/For works
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F~r works and installations estadblished in the vatars of the high seas fcr
werking the sea-bed and subsoil, special socurity zonés might be set up, but
they could not be clasged as territorial vaters. The Commission considered

that protection of the resources of the sea should be independent of the concept
of the continental ahelf.

The C-mmission reguested the Repporteur to submit at its next oeéuion
s further report and tc include therein concrete proposels besed on the cone
¢lusions abcve set forth.

Since the Internstionel Law Ccmmission adopted its report, the problem
of the continental shelf wes ciscussed at the London Conference of the Inter-
nationel Bar Asscciation in July 1950, on the basis of the repart of a
compission consisting of Ir, Enrigue Garcia-Sayan, Mr. C, F. Driessen and
Mr. Edward V. Seher, and elsc at the (openhagen Conference of the Intermatiocnal
lav Association in August 1750, on the basis of the repart of a coomission of
which Mr. lecpold Dor was cheirmen end i, P, R. Feith repporteur. The
grinciples provisicnelly edcpted by the International Lav Commissicn, vhich to
8 large extent reflectcd the ideec expresced in those two reports, found vide-
spread support in both conferences bu- wsre criticized by a certain number of

speaksrs., It may be of scmx velue t- -onsider hsre the cbjections raiged in

- the two Assocliations.
The systexm adopted in the Copenhagen Coemission's report vas opposed

on the ground that to give the littcral State competence in this watter would
open the door to ever-increasing exactions by coastal States affecting both
navigation and fishing in the vaters overlying the comtinsntal shelf, This fomr
wvas expressed principally by ths Scandinavian representatives, Fros the outset,
hovever, the International Lav Commission had borne tiat cbjection in mind o4
endeavoured to &void ttose dangers by very precise specification of ths povars
to be attributed to the littoral State.

(a) One of the chief requiremsnts vas to rvefrain from attriduting
20 the littoral State sovereignty over the continental shelf, and to give it
mrely & right of comtrol and Jjurisdiction to the extent necess&xry for
exploration &nd exploitation. By avoiding the use of the word "sovereignty”
the Commission desired t» escape the consequences of accepting the idea of
sovereignty, especially in respect of the wveters and air overlying the ebslf,

/(o) In vegard
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(b) In regard to the wsters overlying the shelf, the Internaticna’ lav

Commission expreesly provided that "Theie could be no questicn of such rigry of
control and jurisdiction ovor the vaters covering those perts of the see-I=d,
Those vaters remained under the regime of the high seas, The exerclse in

them of navigation and fishing rights aight be impaired only in 8d far 2= vas
strictly necessary for the exploitation of the ses-bed and subeocil.,” The

Intermational Lav Commission thus distinguished very cleariy between i.mitatica

of fishing rights in order to protect the fish, and the idea of the continental
stelf, I so far & such a limitaticn of fishing rights is meccssery, it
should *e studied separately. In accordance with the Commission’s request,
this question 18 dealt vith in another part of this report,

(c) Works and installaticus established in the nigh sees for working
the sec-ted 2nd subsoil would not heve their owmn territorial vaters bdut oaly
gocurity zonee, Navigation end fishery must not be obetructed by suck works
to a greater extont than that strictly necessery for the working of the scil
end sutsoil., It wight bo poesibdle to go slightly farther in such restrictive
mesures &nd provide, in Gccordance vith the report of the Interrational law
Conmission, that exploitation should bde peraitted cnly "in so far as it doss
not subateatially interfere vwith ehipping end fisteriss, e.g. in so far @8 it
does not constitute an obatruction of traffic routes, & pollution of fisking

vaters, c— their disturdeance by seisaic operations”,
In viev of the safeguards contained in the aystem recommended by thH

|
)
|

;

Internationsl lav Cosmiseion, the objections reissd at Copenhsgen do Dot appe@r

to ba Justified,

2, The opinion vas expressed at tlw Copenhegen CoteisRoe
proclanations were not sufficient to set up imatasily & cuatomaRy right.
“nternaticnal Lav Cowaission has certainly aot sileged that the guesticn of
e cuatomary right bas yet arisen, The Repporteur ventures to iatargret the
Coamission's point of view a2 follow. In viev of the ecozoaic ased to
exploit & effectively » possidbls the resowrces below vhy sek-bed, the

interantiocnal cmity accepts, in the interest of developmant of the

possibiiities of tectnical sxplodtatiom, the right of the littarsl State to

exorcise control end jurisdiction over the-
conditions, This right is noct ond resulting from unilateral action o from

proclemations of certain States. Such proclemations &re nct intended to 42
Jwmore than

continental shelf under very precise
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gore than give form to principles vhich mcst pations regard es principles of
internetionel lav., Ths proclamstions do not create the right; they dsclare it.
Thers is no need to make tho recognition of this right in each particuler case
depend cn a proclamation.

3. At Copenhagen certain speakers refused to accept control and
Jurisdiction by the littoral State over the continsntal shelf, and held that it
wouid Me desirabis to attribute to tie intarnsticnsl community natural resources
vhich did not yet belong tc the recognized domain of certain States. The Inter-
national Lav Commission bad already discussed this argument and rejected it
vecause cof tho impossibility of putting 1* imto practice. The Rapportewr weuld
also re ject the 1idea t.bst the ccamunity of States would benefit if & right in
thie matter wore nttrilm.od to the first occupier. As the proclamation cf the
President of the United States has already dsclered, this idoa would obecure ks
fect that effective working of the eea-bed and subsoil depende on installatioms
situsted on the territcry of the littoral State, BRxperierce in the Culf of
Mezico has shown outstandingly that the vorking of oil deposite under the high
seas 1o emcmly lucretive if the oil can be transparted direct by pipelins
to the littorel State,

§. The Rapporteur considers thaet it would not b justifiadle to
oppose & legal systea regarded es favourable to the devslopment of the intere
nationsl community by elsvating ths rules hithsrto in force to the rank of
ctermal and tmmmtable principlas. A legel sciencs beesd upon such an ides
would bs likely to paralyze the growth of lew, As the Interratfonal Lav Commise
sion bae elready remwried in its report, & developsent beneficial to all memkind
wvould be hindsved, It is pot swrprising that ir. Albort de Lapradells will
not ettribute to the littoral Stats sxclusive righte over the cont insntsl shelf,
for e Tejects also the eowreignty of the littorsl State over ite territorisl
sea. In this matter, howsver, the idsas of this emirent jurist have d2en refuted
both by Coctrime end by practice, and ars bardly likely to prove attrective in
connozicn vith the regime of the continentel swolf,

5. Thw International lLav Commission should also comsider how the

continsntal shelf should o defined.
Jin ite 1950

1/ Demcler, Scott end Vest. Installstion of cffssore flow lisss. World 041,
1 February 1950, . '
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in ite 1950 repcrt the Comaission adopted the viev that the ters
cont inantal shelf presupposed & goological formation vhich ves sosotimes DOt
present, although the sea wmight be relatively shallov for & considersble distance
offahore. The Cowaission extended the regime which it desires to accept Tor the
continental shelf to all parts of the ad Jacent eca vhore ths dapth allows the
subgoil to be worked., The Commission considered that it would be unjust o
countries having no continental shelf if the granting of the right wre sade
dependsnt on the existence of such & shelf in the geological sense, time sxcluding
in certain cases the shallow vatsr offebore vhich none the 1ses allows tbe working
of the subecil, If the term continental shelf wre taksn to include the sballov
water vhich the International Lav Cosmisaion hee in mlod, there would b O
objection to the use of the term conitinentel shelf without qualification. It
vould however be nacsesary tc enswre that no doudbt remainsd s to the soaning

of the term (see Besis of Ltacusaion Bo. 1, pege 12b).
6. In regard to the delimitstion of the cantinsatal shwlf thore are

soveral differing points of vievw:
(a) Righte to the ccntinental shelf aight be attriduted without

This ves the msthod followed fn President Truman‘e
1943, although am official compulary contelins

tbe folloving declarstion: "Generally submerged land which is comtigwous to

the continent and which 1z coversd by no wore then 100 fathoms (600 feet) of
water is considersd as the continental stelf.” Ths came viev is expeossed in
the report subaitted to the International Zar Associstion: “The éxfimition of
the continental sholf should exprees the pwcl-poloctcn conception of
this formation.” The report adds: “Although the end of the stwlf (begimming
of the continemtal slepe) gensvally sppears to coincide with the 200 a. ischetl,
this naturally ie not em exact figwre. w0 geographical-gsological 1imit wvould

thsrefore seem prefersbls.”
(v) mrummbuuimdutuuthummmm

of the Aspth of the sea overlying tho 2belf, comstitutes the extrowe 1tagt of
possible working. In thio syetem -- vbich bes boen rotsained provisionilly W
the Intsrnetional Lav Commiceion -- & delimitation kas beon adopted, but & very

flexible one vhich can be changed ee tectnique develoga.

defining or delimiting 1it.
groclemation of 20 September

[le) T continmtel



{c) The continsntal shelf might be definsd @s that part of the ses bed
anéd sub-soll "which underliea a water depth not exceecding 200 wetres, with ibo
proviso that it should be open to & coastal State to prove that ita continental
stelf, as & result of exceptional geological conditions, underlies grester
geptha.” This system is recommended in the International Lav Associaticn's
repcrt. It is scmewhat ambiguous: on the cne hand, afoption of the 200 W
issbath means acceptance of a fixed delimitation of the contipontal shelf; but

she other hand an extension is admitted in all cases in which the continsntal
shelf 1a the geclogical sense extends to a depth of more than 200 =,

{d) A delimitation of the continsntal shelf as far as & depth of 200&
wight be accepted, as in tbhe Mexicen proclemation,

{#) The continental shelf aigit bo proclaimed to a distance fized by
each government according to the circumstences but mot to exceed 200 miles from
tbe shore, as hes been done by Chile, Costa Rica and Peru.

This last system, as noted in tho Govere Report of the Mrench Branch
of the International Law Association, is based solely on concern for the
fisheries, since the - ¢x%so0il cannot be vorked at s distance from the sbhere
where the sea 18 deoper 4ban 200 @m. If the International Lav Commission bas
decided to deal with fisheries independently of the comtimental sbelf, this
1imit ehould be rejected.

(£) The right to the continental shelf migat be accepted wvithout
delimitation, but othervise rights of control end jurisdiction, vhether & sholf
existe or not, are attributed to all littoral States to & distance o€ 20 niles,
as the French Branch of the International Lev Association bas done. The
Repporteur does not tuink it necessery to attridute c-muwmnraoum
as in that proposal, for there 1 no nred to attribute control and Jurisdicticn
over the s2imoil at @ depth f over 200 m,, wiare working is lmpossidls,

The wost; reasonable system appesrs to be that of the International Law
Commission., It is nevsrtheless debetadle vhether for the sake of making the
right more precise it would not be better to accept ¢ saxzimm depth dased on
the possibility of warking under the tectmical conditions of the meer futwre.

If later o it becams technically possible to work the +:'woil at a greater
depth, tho figure for the maximum depth could be raised, If this wre done,
the proposal in the report submitted to the International Law Association could

be used, leaving out the provision covering extension of the continenta’. shelf
/to a depth
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to & depth of over 200 m,, thus: "The continsntal shelf sbould be defimed as
that part of the sea-bed and 1ts sudecil vhich underlies & water depth not
oxoseding 200 m, '

This system would bave t%> following adveategee:

1. It would no long’r Bs mecessary to mako specific msatiom of
shallov wvaters;

2, All discussion of the exact goclogical-gecgraphical definitiom of

the continental shelf would be avolded;

3. Precision would be ensured for the right by a :'ixed delimitetion,

With the foregoing comsideraticns in mind, ths Rapportewr veatuwrse to
sudmit to the Cosmission the following articles as & desis foar discussiom.

1, The continsntal shelf i3 constituted lixeily by the bed end the
subsoil of the sudmirine regions situated off the coast where the Jdopth of tbe

mmmowaoouw,
2. The continsntal etwlf outelde territarial water is subject to the

omrcise by the cosstal Stete of a rigiht of comtrol amd drisdictiomm for the
perposos of its exploration and exploitatiom.

3. T recognition of tde comtrol and Jurisdiction of the coastel
otate over the sea-ded and subsoil cutside territarial walese does not affect
the existing imternational lov with regard to tis laying emd opsraticn of osblos
or pipelinse on the ssa-bed, sublect, howsver, to the right of ko ccastal
gtate to tako reascnadle waouwres in comwxion with ths exploraticn ead
exploitation of the resowrcec of the cxtimsntal shelf.

b, The wiers covering the contizantal chelf cutsiée the territeriel
wvaters romain vithin the regime of the high cces.

S, Tee air adove the vaters covering ths comtimsatal shelf owtside
sorritorial watere remaiic vithin the regime of the free alr.

6. The exploretion and eaploitation of the ava-bted amd culsocll of the
continental ekslf outside the territorial waters is» peraleritis aaly in oc for
a8 it doos mot sudstenticlly interfere with shipping amd fisteriss, e.3. im 6o
far ay it 4oes not comstitute em obstruction of traffic routss, & poliwtiom ef

fishing vaters or their disturdence iy soisaic opereticas.

7. The coastal stats vhich exsrcisss jurisdiction snd comtrol over the
sea-bed and subeoll of the contimental shelf outside territoricl waters way vwith &
visv to the exploration and exploitaticn of the resources of such sea-bud amd
subsoil, comstruct such permenent or non-parmament instellations e comply with
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Nota tn 3, - It seexs reascnable to Accept, &8 demarcation lide between
b scnlisartal shelves of two raighbouring States, the prolorgstior of tie Lipe
¢ jezarsatior. of he territoriel waters, The Permsamsrt “oms of Arbliration
. es zward of 23 Cztabter 190G relating to the sea freptiers betweer Mrvay

«zi Tweden {Brurs, Fortes Juris gentius, Standiger Cchiesstef, ¢, 43j, ederted
fcy thas [urpcse & 1irs perperdicular t2 the coast draw: fros the polnt &t

whi-h LA frontier between the two territories reached the sen. The relionage i
£ <ni. ire cousd be adopted ea the frontier between the cortinernta. sAbe.Tea.

As e iirs of Gesarcaticn of the continsntal ehelf <OERCD o TWO Sietes
se;rcei by Shn sea, the medlas lire betwsen the two coaste might o» addgpied,

ty znr.oay with ¢he ilre of demarcaticn batwveern t.ex-rnari_nl waters o siralls,
“he 3% ites concernsd could. when necessary, delimic helr cOntinAamTal sca wma

1. ae Qifferert BMrrsr by agreemst.t.
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