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l Note on srticle 3 (B)

1. article 3 (B) of the Draft Convention reads as follows:

Article 3(B)

| For the pui‘pose of this Convention:

(a) The term "In the same circumstances" implies that the refugee must
satisfy the same requirements, including the same length and conditions
of sojourn or residence, which are prescribed for the national of a

foreim State for the enjoyment of the rizht in question,

(b) In those cases in which the refugee enjoys the "same treatment
accorded to nationals" the refuiecs must satisfy the conditions required

of a national for the enjoyment of the right in question.

2. The australian Delegation submitted on 3 July the following' amendment to

this Article (&/CONF.2/14) :



DD TC ARTICLE 3 (B) Subsection (c) : B

The term "diseriminate" shall be taken to mean discriminate between

refu ees and other aliens.

which, however, was withdrawn in the fifth meetinz of the Conference,

3. Durin: the debate in the fifth meesting, the delerate of Isracl called
attention to the fact that in certain cases refufeés could not satisfy the
same requirements as those prescribed for natlonals or "aliens in general',

He called for reco:nition of the particular nature of the refugee and suggested

that the Airticle 3 (B) necds reformulation., He was supported by the delesate
of U.K. who expressed the hope that a reformulation of this clause might

allay sume apprehensions of the iustralian Government.

The President asked the dele-atss of Israel and U,K. to get together
and redraft irticle 3 (B).

During lunch-time, the two delecates sot together for a brief exchange

of views which were summarised by the delepate of 1.K, as follows:

Mr. HOsRE (United Kingdom) said that he and the Israeli
representative had not been able te de more than e nsider the issues
invelved in the article, The first point was whether it was necessary

: to define the terms "In the same circumstances!" and "same treatment

| ‘accorded to nationals'", The 2r ument could be adduced that those were
not the only terms which wouls necd interprefqtion, but that other terms
such as "lawfully and habitually resident" which were used throughdut
the text of the draft Convention should also be definsd. If the

Conferencc were to embark on a study cf definitions, however, it would

have to gxtend its work.

The second question was, did sub~parazraph (b) of .rticle 3(Bj serve
any useful purpose? The Israeli representative had'rirhtly pointed
out at the procedins meetiny that a refuree mi:ht not be able to satisfy
the conditions required, because he was a refu-ee and nut a national.
It would be very difficult so to redraft that sub-parazraph as to exclude
those conditions which a refuree wns incapable of fulfilling. The

provision consequently had somewhat dan‘erous aspects.,




Sub-pararraph (a) mizht indeed serve a useful purpose and might
possibly be combined with the iustralian proposal for an auditional
article (i/CONF.2/19).

Such definitions as were retained should, in hisvview, be included
in the final clauses. He thercfore beileved that the wisest method

would be to defer consideration of irticle 3 (B).,

i second ccnsultation bebween the two delepations taok’place on July 12

The rosults of this consultation are summarized in the followin: paragraphﬁz‘

Le 4 survey cof ths particuler articles of the Convention (4/CONF.2/1 and
+/CONF.2/L,12 Add. 1, 2, 3, u)l) reveals that:
a) national treatment is accorded to refu ees in Articles G, 11,1’ 2, 3

15, l7l, 18 and 19. The languages used in this connection are:

aa) s.ocoo: "as is accorded to nationals" (Article 9 - Artistic
Richts and Industrial Property; irticle 171, Elementary edueation;

nrticle 191, Labour Lerislation and Social Security);

bb) "..eccce ©8 15 accorded to their nationals (Article 18 ~

Public Relief);
3

cc) "oseooc the treatment rranted to a national" (Article 117,

Access to Courts);

dd) "Same rights and privileges as a national® 'on the same

conditions as a national®, (Article llz, sccess to Courts).

ee) ",.. treated on tHe same footing as nationals! (hrt, 15,

Rationing);

Attention is called to the fact that no uniform language is used in
describin; '"mational treatment"., In addition, only once (Art. 112) is @here
any express reference to the same conditions as mus@ be fulfilléd by a national,
although in all other cases the enjoyment of rizhts must in fact be subject

to certain conditions.

A e R L, TR 1Y

1) The languaze referred bo in the following pages 18 that used in the
respective Articles as they have been ameided by this Conference.



I

"

b) .treatﬁent accorded to aliens cenerclly in the same circumstances
1 2
is mentioned in Artieles 8, 13, U, 16, 177, 21). The languaze used

is as follows:

aa) M.ee accorded generally to sliens in the same circumstancest
(Art. 8, Movable and immovable property; Art. 13 Self--employment;

Art, lkl, Liberal professions; Art. 16, Housing; Art, 172,

Education other than elementery);

bb) "... subject to any regulations applicable to sliens zenerally
in the same circumstances" (Art. 21, Freedom of movement);

¢) treatment accorded to the most favoured foreigners in the same

1 .
circumstances is mentioned in Articles 10, 12, The language used is:

n,,, the mest favourable treatment accorded to nationals of a

foreign country in the same eircumstances',

55. Provided that the language of the Articles mentioned in paragsraphs a) and
b) above has been uniformly redrafted, it is suggested in regard to article 3 (B):

(1) to drop paragraph (b) as meaningless: the optimum of this
Conventioh is to give to refugees national treatment but not more
than that, This certainly implies that this treatment is given
under the same conditions as to nationals in those particular
respects, as artistic rights, aceess to Courts, rationing, elementary
education, publie relief, labour legislation and social security.

The use of the expression “on the same conditions as a national"

in urt, 112, seems there¢fore to be undesirable and could be
avolded by re-drafting, e.g.:

"ess He shall enjoy the same treatment as regards the benefit of

" W Eei. T W

28 is ageorded to a nationalt,

(2)  4is regards paragraph (a), the following wordingz is suggested to
meet the difficulties raised in the fifth meetin

The term "in the same circumstances" implics that any

requircments (ineluding requircments as to length and



conditions of sojourn or residence) which the particular individua
would have to fulfil for the enjoyment of the right in question,
if he were not a refuree, must be fulfilled by him, with the

excepbtion of requirements which by their nature a refucee is

incapable of fulfilline,

It is thoucht that the reference to the particular individual will remove a
difficulty of the present text - namely that within the general category

of 'nationals" or "aliens generally" conditions and requirements may not be
uniform, and it is not clear which of them would be applicable to the case of -
The new wording proposed should therefore assist to mee

& particular refujee.
The exception is intended to

the points raised by the australian delegation.
sx¢lude conditions which a refusee, as such, is incapable of fulfilling
for instance, the requiresment of HEIMATRECHT in certain Central-Buropean

s 93,

countries for enjoyment of social security.

6. It is su_gested that if the above redraft of paragraph (a) of article 3 (B):
is adopted it should be placed et the end of the Convention, either as the
only interpretative provision or alon:; with others whose insertion in the

Convention may be deemed by the Conference to be necessary.





