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I. BACKGROUND

1. Atits 123rd session, the Working Party had a Brsthange of views on the validity of a TIR
Carnet which had been invalidated by the guarasitam before its expiry date and, in particular, in
the course of a TIR transport, on the basis ofrm#d document No. 7 (2009), submitted by the
European Community. The Working Party noted thafltiR Convention does not address the issue
of lost, stolen or invalidated TIR Carnets. Howewser the years, a practice has developed whereby
Customs would not accept TIR Carnets which theantae chain had communicated to Customs as
being lost, stolen, invalid or invalidated. The gardee chain expressed the view that, from the
moment the notification is received by Customs,itivalid or invalidated TIR Carnets no longer

1 The present document has been submitted afteffic&l document deadline due to resource constsai
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carry a guarantee. On the other hand, Customssaqagives pointed out that, once a TIR Carnet
has been accepted by the Customs office of departshould remain valid until the very end of the
TIR transport.

2. The European Community and some other delegatiens of the view that Article 8 of the
Convention should be supplemented with a provismmfirming the liability of the guaranteeing
association for TIR Carnets accepted by the Custoffise in case the information on the
invalidation had not reached Customs on time. Giliercomplexity of the issue, the Working Party
decided to consider it in detail at the next sessio the basis of the following information:

(@) document and/or presentation by IRU on the cumpeattice of invalidation of TIR
Carnets by the guarantee chain;

(b) past considerations by the TIR Executive Boardhe@ummarized by the secretariat.

3. Inline with the above mandate, the secretdwéast prepared the present document which
contains in Annex, in a summarized form, the passerations by the TIR Executive Board.
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Annex

. Excerptsfromthereport of TIR Executive Board at its 23rd session
(TRANS/WP.30/AC.2/2005/2, paras. 10-15)

(10.) Some TIRExB members expressed their conaareisa sudden increase in the list of lost
and stolen TIR Carnets, as reported by the IRWals considered remarkable that only a few
national issuing associations and transport conggaseemed to have lost a great number of TIR
Carnets. At the request of the Board, the IRU mied of the circumstances of those cases and of
measures taken in this respect.

(11.) Accordingto the IRU, the issue of lost atades1 TIR Carnets had always been considered by
the IRU and national issuing associations as aifyribem. Strict rules had been introduced with
regard to the safekeeping of TIR Carnets at thenjges of the associations and holders of TIR
Carnets. All cases of theft and loss should imniefilidbe reported to the IRU, to allow for the
invalidation of the TIR Carnets.

(12.) Lost and stolen TIR Carnets could be diviohed two groups:

0] TIR Carnets lost or stolen after their use feeratheir validity has expired. They can
no longer be used and, thus, involve no furthés; ris

(i)  TIR Carnets lost or stolen before use and gélid. These TIR Carnets involve
high risk of misuse.

Since January 2000, about 11,000 TIR Carnets haga keported lost/stolen and subsequently
invalidated by the IRU. However, the current lishigh-risk TIR Carnets (group (ii) above) contains
only 315 TIR Carnets. Following the expiry of theaidity, the TIR Carnets will be removed from
the list. Information on such TIR Carnets is regyldistributed by fax or by e-mail throughout
Customs administrations and also made availaleeilCute WISE system.

(13.) Regarding the recent cases, the IRU inforthatithey were related to the two following
incidents. In one Contracting Party a batch of T#gnets had been stolen when being transported
from the airport to the national association. Inther Contracting Party, a holder had sent a packag
of unused TIR carnets to its branch abroad viaxaress mail company, and the whole package had
been lost.

(14.) The TIREXB also recalled that recently anotkipe of invalid TIR Carnets had come into
being: unused TIR Carnets issued in advance tosapevho afterwards has not respected internal
rules of the international guaranteeing chain asd result, has been refused new TIR Carnets from
the association. One member of the Board inforntediapractical problems encountered by the
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Customs authorities in this situation and propdsecbmplement listings of invalid TIR Carnets
with a number of additional data elements. The iRRulld consider these proposals.

(15.) The TIREXB pointed out that the TIR Conventilmes not address the issue of lost, stolen or
invalidated TIR Carnets. The Board also recalleddpinion by WP.30 that, in principle, all TIR
Carnet should be considered as bearing a validgiilRantee (TRANS/WP.30/162, para.55). The
TIREXB invited the IRU, in cooperation with the setariat, to prepare a document on the relevant
issues for consideration at one of the future sassi

1. Excerptsfromthereport of TIR Executive Board at its 24th session
(TRANS/WP.30/AC.2/2005/6, paras. 9-12)

(9.) The TIREXB continued its deliberations on ib&ue of lost and stolen TIR Carnets and the
listings by the IRU of the so-called "invalidatetRTCarnets". The Board agreed that such TIR
Carnets could involve a high risk of Customs frand, therefore, should be checked and retained by
the Customs authorities. At the same time, memiddhe TIREXB raised a number of points, both
of legal and practical nature, which should be [kebwith a view to making these activities more
efficient:

- the legal/guarantee status of such TIR Carnetstislefined. As a result, when such a TIR
Carnet s found, the Customs authorities have eardbgal grounds for follow-up actions. It
concerns, in particular, TIR Carnets which havendested as "invalidated" by the issuing
association due to alleged infringements of intermias committed by the holder;

- in some cases, a TIR Carnet, which first wasedisas “invalidated" by the issuing
association, has subsequently been withdrawn terfist. That may happen in the course of
a TIR transport under cover of this TIR Carnet eaa create confusion among the Customs
authorities. To facilitate the work of Customshistregard, it was proposed to complement
lists of so-called "invalidated" TIR Carnets withet following data elements: date of
invalidation, reason for invalidation, date of rkdation (if any and reason for that).

(10.) The IRU explained that according to the sufeplace, once invalidated, a TIR Carnet
cannot be "revalidated".

(11.) The IRU offered to prepare, in cooperatiothwine secretariat, a document on the relevant
issues for consideration at the next session dti@ed. The IRU would also inform the TIRExB of
all rules and procedures prescribed for the is§lléR Carnets by associations.

(12.) The TIREXB was informed that one Contracttagty had discovered some cases where a
TIR Carnet, bearing no validity date in box 1 & ttover page, had been presented at the Customs
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office of departure. In this regard, the IRU pothteit that such occurrences were a serious bréach o
not only the provisions of the TIR Convention, blgo of the IRU's internal rules and regulations.
The IRU urged the Customs authorities to retaih JuR Carnets and inform the IRU without delay.
The Board generally agreed that TIR Carnets witlvadawlity date should not be accepted by the
Customs authorities.

[11. Excerptsfromthereport of TIR Executive Board at its 25th session
(TRANS/WP.30/AC.2/2005/19, paras. 10-12)

(10.) The TIREXB took note of Informal document 8q2005) in which the IRU distinguished
between four different types of TIR Carnets (lostiplen, so-called "invalid® and so-called
“invalidated") and described the dissemination afadon such TIR Carnets among Customs
authorities. The Board welcomed the fact thatpfelhg the request of the TIREXB at the previous
session (TIRExXB/REP/2004/24, para.9), the IRU hhdnged the layout of its database and
complemented it with additional data. These modifans would be applicable as of 1 February
2005.

(11.) The TIREXB reiterated that, with a view tondmating Customs fraud, the Customs
authorities have to continuously verify all TIR @ats against listings issued by the IRU and retain
such TIR Carnets, if discovered. In order to mélese activities more efficient, the above listings
should be disseminated as soon as possible frofRthéo central Customs administrations, and
then from the latter to local Customs offices. Thinate solution to this problem could be achieved
in a fully computerized environment where all Cussoofficials "in the field" would have on-line
access to the IRU's database.

(12.) Forthe time being, in view of inevitable algd in the distribution of data, the legal/guarante
status of lost, stolen, "invalid" and "invalidateBiR Carnets seems to be a crucial issue for the
Customs authorities. In this context, the TIRExiBerated that the TIR Convention does not address
this issue and recalled the opinion expresseddy\tbrking Party at its eightieth session that "no
general opinion could be given on the validity wiien TIR Carnets as this was dependent on the
specific circumstances of each individual case. elew, the Working Party felt that in principle all
properly issued TIR Carnets were considered to aeaalid guarantee..." (TRANS/WP.30/162,
para.55). The representative of the IRU reiteradibedposition already expressed by the IRU at
various occasions in the WP.30 on this matter apdoduced in the Informal document No. 5
(2005), i.e. once Customs authorities had beemiréd of stolen TIR Carnets and/or stamps, the use
of such Carnets and/or stamps had no legal beanicigvould thus not carry any guarantee. To make
further progress, the TIREXB requested the sedattarprepare a document on the relevant issues
for consideration by the Board.
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IV. Excerptsfromthereport of TIR Executive Board at its 26th session
(ECE/TRANS/WP.30/AC.2/2006/1, par as. 26-32)

(26.) The TIRExB held a first exchange of viewsameting Informal document No.11 (200%)
which the secretariat had studied the validity @1 Carnet in various situations during the TIR
Carnet life cycle (before issuance to the holdetwieen issuance and acceptance by the Customs
office of departure and following such acceptantreparticular, the secretariat had tried to find
answers to the following key questions concernimgrelation between the TIR Carnet and TIR
guarantee:

- Is the TIR Carnet covered by the guarantee floennboment it is printed? If not, at
which moment is the TIR guarantee "attached" toliireCarnet?

- Who or what "attaches" the guarantee to a TIR&&r Is it done purely in line with the
provisions of the TIR Convention or is it the imational TIR guarantee chain which
takes a decision in this regard, in line with menorules and procedures?

- Which incidents can put the validity of a TIRr@et into question?

(27.) The TIRExB noted with satisfaction that tHeUI transmitted data on "invalid" and
“invalidated" TIR Carnet to central Customs adnimions via the fastest available means of
communication and that some Customs administratiaittsout delay, inserted this information into
their national automated Customs transit system#)at all local Customs offices could perform
“real time" checking of all TIR Carnets at the marnthey were cleared. At the same time, the
Board considered that in Contracting Parties whiagtd not yet reached such a level of
computerization, other factors should be takenactmount, such as delays in the distribution cd dat
to Customs officers "in the field" and their capiypdf checking TIR Carnets without disruption of
the flow of vehicles.

(28.) The IRU stated that, in line with internaiddly recognized legal principles, the guarantor
has the right to withdraw his guarantee. Accordmthe consistent opinion of the IRU, once
Customs authorities have been notified of "invabd™invalidated” TIR Carnets, the use of such
Carnets has no legal bearing and will thus notycamy guarantee, starting from the moment this
notification is received. The act of "invalidatiocdnnot be applied retroactively, i.e. the
guarantee is deemed to be valid in situations whare happened before the notification.

! Note by the secretariat: the TIREXB decided thatdistribution of Informal document No. 11 (20059swv
restricted to TIREXB members only.
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(29.) The TIREXB pointed out that the TIR Conventi® essentially based on a trade-off between
the facilitation of international transport of gey@n the one hand, and the provision of a reliable
TIR guarantee to protect Customs revenues, on ther.oThe Board stressed that Customs
authorities should try, as far as possible, toatigeate and make use of information on "invalid" or
“invalidated" TIR Carnets for the purpose of preti@mof Customs fraud. At the same time, the
Board highlighted that the TIR procedure is a nsgstem, and if Customs authorities checked the
validity of each and every TIR Carnet, that woutéhd to inevitable delays of road vehicles.
Considering three main phases of the TIR Carretiitle (see para. 25 above), the Board was of the
view that, at least, if a TIR Carnet has been aecepy a Customs office of departure on or before
the final date of validity, the guarantee linkedhis TIR Carnet should remain valid until the very
end of the TIR transport. According to the IRU, degision in this respect should finally be subject
to national legislation.

(30.) The TIREXB took note of Informal document N®(2005), containing a declaration of loss
of TIR Carnets. The Board understood that such cacdsion, being a part of the reporting

mechanism, should be filled-in and submitted byfilie Carnet holder in any situation where he is
not in possession of TIR Carnets which have presholbeen issued to him.

(31.) The TIREXB also noted that the format ofélpiry date of the TIR Carnet, as appeared in
box 1 of the cover page, varies from one ContrgcRarty to another, and that some national
associations mark the month of issuance with thgaetive number. This could lead to confusion of
Customs authorities in other countries if they moé aware which format — day/month/year or

month/day/year — has actually been used. The Baaqdested the IRU to look into possible

solutions to this problem.

(32.) Finally, the TIREXB decided to continue itdibderations on this issue at the next session.

V. Excerptsfromthereport of TIR Executive Board at its 27th session
(ECE/TRANS/WP.30/AC.2/2006/5, paras. 15-18)

(15.) The TIREXB continued its deliberations onythgdity of a TIR Carnet in various situations
during the TIR Carnet life cycle. The Board felathrather than trying to address the issue of the
TIR guarantee in general, it should focus on thealed "invalidated” TIR Carnets. "Invalidated"”
TIR Carnets were understood as TIR Carnets thabbad legitimately issued to the holders, but
afterwards declared invalid by the internationahrgutee chain. The main question the TIRExB
intended to answer was whether or not the guaratdeerage for such TIR Carnets may be
withdrawn by the TIR guarantee chain and, if ygspfwhich moment this withdrawal comes into
effect.
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(16.) The TIREXB recalled its earlier opinion thedttleast, if a TIR Carnet has been accepted by a
Customs office of departure on or before the fawk of validity, the guarantee linked to this TIR
Carnet should remain valid until the very end ef ThR transport (TIREXB/REP/2005/26, para.29).
The IRU reiterated its view that any decision iis tltespect should finally be subject to national
legislation (ibid).

(17.) The Board felt that no clear-cut approacthis issue could be provided under the present
paper-based system, due to inevitable delays idighebution of information on "invalidated” TIR
Carnets at various stages (holder — associatisgceagion — IRU, IRU — central Customs
administrations, central Customs administratiomscal Customs offices) and different levels of
computerization and EDI developments in the Cotitrgdarties to the Convention. This problem
can be solved in the framework of the eTIR proyaotre all Customs offices would have access to
the guarantee status of each and every TIR oper##far as the current situation is concernesl, th
TIREXB stressed that at the start of a TIR transpastoms must be sure about the existence of the
TIR guarantee. Uncertainty in this issue might leaddditional checks and delays.

(18.) The Board pointed out that, in the absenescoimmon guidance, any dispute concerning the
guarantee/legal status of an "invalidated" TIR @amould have to be solved on a case-by-case
basis in line with national laws and regulationstife same time, the TIREXB cautioned against
making references to any previous court decisienabse the circumstances of every particular case
may be quite different.



