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Effects of reservations and inter pretative
declarations (continued)

Invalid reservations
Invalid reservations and the Vienna Conventions

386. Neither the 1969 nor the 1986 Vienna Convention deals explicitly with the
question of the legal effects of a reservation that does not meet the conditions of
permissibility and validity established in articles 19 and 23, which, taken together,
suggest that the reservation is established in respect of another contracting State as
soon as that State has accepted it in accordance with the provisions of article 20.
The travaux préparatoires for the provisions of these two Conventions that concern
reservations are equally unrevealing as to the effects — or lack thereof — that result
from the invalidity of a reservation.

387. The effects attributed to a non-established reservation by the Commission’s
previous Special Rapporteurs arose implicitly from their adherence to the traditional
system of unanimity: the author of the reservation could not claim to have become a
party to the treaty. Moreover, it was not a question of determining the effects of a
reservation that did not respect certain conditions of validity, since there were no
such conditions under the wholly intersubjective system, but rather of determining
the effects of a reservation which had not been accepted by all the other contracting
States and which, for that reason, did not become “part of the bargain between the
parties”. 389

388. From this perspective, J. L. Brierly wrote in 1950 that

the acceptance of a treaty subject to a reservation is ineffective unless or until
every State or international organization whose consent is requisite to the
effectiveness of that reservation has consented thereto. 590

Hersch Lauterpacht expressed the same idea: “A signature, ratification, accession, or
any other method of accepting a multilateral treaty is void if accompanied by a
reservation or reservations not agreed to by all other parties to the treaty”.>°! Thus,
unless a reservation is established in this manner, it produces no effect and nullifies
the consent to be bound by the treaty. The League of Nations Committee of Experts
for the Progressive Codification of International Law had already stressed that a
“null and void” reservation had no effect:

In order that any reservation whatever may be validly made in regard to a
clause of the treaty, it is essential that this reservation should be accepted by
all the contracting parties, as would have been the case if it had been put
forward in the course of the negotiations. If not, the reservation, like the
signature to which it is attached, is null and void.>92

589 J. L. Brierly, report on the law of treaties (A/CN.4/23), para. 96; Yearbook of the International

Law Commission, 1950, vol. II, p. 241. See also ibid., vol. I, 53rd meeting, 23 June 1953,
para. 3, p. 90 (Brierly).

590 Draft article 10, para. 3, in Brierly, report on the law of treaties (A/CN.4/23), p. 240,

Yearbook ... 1950, vol. I1, p. 224.

591 Draft article 9 in Brierly, report on the law of treaties (A/CN.4/63), Yearbook ... 1953, vol. II,

p- 91.

592 League of Nations, Official Journal, eighth year, No. 7, p. 830.
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Under this system, the issue is the ineffectiveness, rather than the invalidity, of a
reservation; consent alone established its acceptability or unacceptability to all the
other contracting parties.

389. However, even Brierly, though a strong supporter of the system of unanimity,
was aware that there might be reservations which, by their very nature or as a result
of the treaty to which they referred, might ipso jure have no potential effect. In light
of treaty practice, he considered that some treaty provisions

allow only certain reservations specified in the text, and prohibit all others;
these do not bear on the position of a depository or the question of States being
consulted in regard to reservations, for such questions cannot arise as no
reservations at that stage are permissible.593

It follows that States were not free to “agree upon any terms in the treaty”,5%4 as he
had maintained the previous year; there were indeed reservations that could not be
accepted because they were prohibited by the treaty itself. Gerald Fitzmaurice
endorsed this idea in paragraph 3 of his draft article 37, which stated: “In those
cases where the treaty itself permits certain specific reservations, or a class of
reservations, to be made, there is a presumption that any other reservations are
excluded and cannot be accepted”.593

390. The situation changed with Sir Humphrey Waldock’s first report. The fourth
Special Rapporteur on the law of treaties, a supporter of the flexible system,
deliberately made the sovereign right of States to formulate reservations subject to
certain conditions of validity. Despite the uncertainty concerning his position on the
permissibility of reservations that are incompatible with the object and purpose of
the treaty,5%¢ draft article 17, paragraph 1 (in his first report) “accepts the view that,
unless the treaty itself, either expressly or by clear implication, forbids or restricts
the making of reservations, a State is free, in virtue of its sovereignty, to formulate
such reservations as it thinks fit”.>°7 However, Sir Humphrey did not deem it
appropriate to specify the effects arising from the formulation of a prohibited

593

594
595
596

597

Report on reservations to multilateral conventions (A/CN.4/41), para. 11; Yearbook ... 1951,
vol. II, p. 3 (emphasis added). In annex C to his report, the Special Rapporteur provided
examples from the Convention providing a Uniform Law for Bills of Exchange and Promissory
Notes (1930), the Convention providing a Uniform Law for Cheques (1931) and the 1948
Protocol amending the International Convention on Economic Statistics, signed at Geneva on
14 December 1928.

Brierly, report on the law of treaties (A/CN.4/23), para. 88; Yearbook ... 1950, vol. II, p. 239.
Brierly, report on the law of treaties (A/CN.4/101); Yearbook ... 1956, vol. II, p. 115.
Waldock, first report on the law of treaties (A/CN.4/144); Yearbook ... 1962, vol. II, pp. 65-66,
para. 10 of the commentary to draft articles 17, 18 and 19. See also paras. (2) and (3) of the
commentary to guideline 3.1 (Permissible reservations) in Official Records of the General
Assembly, Sixty-first Session, Supplement No. 10 (A/61/10), pp. 328-329.

Ibid., p. 65, para. 9 of the commentary to draft article 17 (emphasis Sir Humphrey’s). See also
ibid., p. 67, para. 15 of the commentary to draft article 18; and Yearbook ... 1962, vol. I, 651st
meeting, 25 May 1962, p. 143, para. 64 (Mustafa Kamil Yasseen) and the conclusions of the
Special Rapporteur, ibid., 653rd meeting, 29 May 1962, p. 159, para. 57 (Sir Humphrey).
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reservation; in other words, he set the criteria for the validity of reservations without
establishing the regime governing reservations which did not meet them.>°8

391. Sir Humphrey’s first report does, however, contain several reflections on the
effects of a reservation that it is prohibited by the treaty:

... when a reservation is formulated which is not prohibited by the treaty, the
other States are called upon to indicate whether they accept or reject it but,
when the reservation is one prohibited by the treaty, they have no need to do
so, for they have already expressed their objection to it in the treaty itself.5%9

While this explanation does not reply directly to the question of the effect of
prohibited reservations, it has the advantage of suggesting that they are excluded
from the scope of the provisions concerning the consent of the contracting States
and, subsequently, of all the provisions concerning the effects of reservations with
the exception of the potential validation of an otherwise invalid reservation through
the unanimous consent of all the contracting States.©00

392. For a long time, the Commission gave separate — and rather confusing —
treatment to the question of reservations that are incompatible with the object and
purpose of the treaty, and that of prohibited reservations. Thus, draft article 20,
paragraph 2 (b) (“Effects of reservations”), adopted by the Commission on first
reading, envisaged the legal effect of a reservation only in the context of an
objection to it made on the grounds of its incompatibility with the object and
purpose of the treaty:

An objection to a reservation by a State which considers it to be incompatible
with the object and purpose of the treaty precludes the entry into force of the
treaty as between the objecting and the reserving State, unless a contrary
intention shall have been expressed by the objecting State. 601

It is also clear from this statement that the effect of an objection — which was (at
that time) also subject to the requirement that it must be compatible with the object
and purpose of the treaty, in accordance with the advisory opinion of the

598 During the debate, Alfred Verdross expressed the view that the case of a “treaty which
specifically prohibited reservations ... did not present any difficulties” (ibid., 652nd meeting,
28 May 1962, p. 148, para. 33), without, however, taking a clear position regarding the effects
of the violation of such a specific prohibition. The members of the Commission were, however,
aware that the problem could arise, as seen from the debate on draft article 27 on the functions
of a depositary (Yearbook ... 1962, vol. I, 658th meeting, 6 June 1962, para. 59, p. 191
(Sir Humphrey); and ibid., 664th meeting, 19 June 1962, paras. 82-95, p. 236.

599 Ibid., vol. I1, p. 65, para. 9 of the commentary to draft article 17. In that connection, see Brierly,
report on the law of treaties (A/CN.4/23), para. 88; Yearbook ... 1950, vol. II, p. 239.

600 Draft article 17, para. 1 (b), in Waldock, first report on the law of treaties (A/CN.4/144);
Yearbook ... 1962, vol. I1, p. 60: “The formulation of a reservation, the making of which is
expressly prohibited or impliedly excluded under any of the provisions of subparagraph (a), is
inadmissible unless the prior consent of all the other interested States has been first obtained”.
See also draft article 18 as proposed by Waldock in his 1965 report on the law of treaties
(A/CN.4/177 and Add.1 and 2); Yearbook ... 1962, vol. II, pp. 61-62. On the question of the
unanimous consent of the contracting States and contracting organizations, see paras. 494-499
below.

601 Yearbook ... 1962, vol. II, p. 176.
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International Court of Justice®92 — was envisaged only in the case of reservations
that were incompatible (or deemed incompatible) with the object and purpose of the
treaty. In 1965, however, following several States’ criticism of this restriction of the
right to make objections to reservations, the Special Rapporteur proposed new
wording®%3 in order to make a clearer distinction between objections and the
validity of reservations. But as a result, invalid reservations fell outside of the work
of the Commission and the Conference and would remain so until the adoption of
the Vienna Convention.

393. The fact that the 1969 Vienna Convention contains no rules on invalid
reservations is, moreover, a consequence of the wording of article 21, paragraph 1,
on the affect of acceptance of a reservation: only reservations that are permissible
under the conditions established in article 19, formulated in accordance with the
provisions of article 23 and accepted by another contracting party in accordance
with article 20994 can be considered established under the terms of this provision.
Clearly, a reservation that is not valid does not meet these cumulative conditions,
regardless of whether it is accepted by a contracting party.

394. This explanation is not, however, included in article 21, paragraph 3, on
objections to reservations. But that does not mean that the Convention determines
the legal effects of an invalid reservation to which an objection has been made:
under article 20, paragraph 4 (c), in order for such an objection to produce the effect
envisaged in article 21, paragraph 3, at least one acceptance is required;°°> however,
the effects of acceptance of an invalid reservation are not governed by the
Convention.

395. The travaux préparatoires of the Vienna Conference clearly confirm that the
1969 Convention says nothing about the consequences of invalid reservations, let
alone their effects. In 1968, during the first session of the Conference, the United
States of America proposed to add, in the introductory sentence of future article 20,
paragraph 4, after “In cases not falling under the preceding paragraphs”, the
following specification: “and unless the reservation is prohibited by virtue of [future

602

603

604
605

In 1951, the Court stated: “it is the compatibility of a reservation with the object and purpose of
the Convention that must furnish the criterion for the attitude of a State in making the
reservation on accession as well as for the appraisal by a State in objecting to the reservation.
Such is the rule of conduct which must guide every State in the appraisal which it must make,
individually and from its own standpoint, of the admissibility of any reservation” (Reservations
to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion, 1.C.J. Reports 1951, p. 24). For a thorough analysis of the differences between the
legal system adopted by the Commission and the Court’s 1951 advisory opinion, see Jean
Kyongun Koh, “Reservations to Multilateral Treaties: How International Legal Doctrine
Reflects World Vision”, Harvard International Law Journal, vol. 23, 1982, pp. 88-95.
Sir Humphrey Waldock, fourth report on the law of treaties (A/CN.4/177 and Adds.1 and 2),
Yearbook ... 1965, vol. II, p. 52, para. 9 of the commentary to draft article 19. Draft article 19,
paragraph 4, as proposed by Sir Humphrey, states:

“4.  In other cases, unless the State [SiC — read ‘the treaty’?] concerned otherwise

specifies:

(a) acceptance of a reservation by any party constitutes the reserving State a
party to the treaty in relation to such party;
(b) objection to a reservation by any party precludes the entry into force of the

treaty as between the objecting and the reserving State.”
See the fourteenth report on reservations to treaties (A/CN.4/614/Add.2), paras. 199ff.
See paras. 315-316 above (A/CN.4/624).

10-37788
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article 19]:7.996 According to the explanation provided by Herbert W. Briggs,
representative of the United States of America, in support of the amendment:

The purpose of the United States amendment to paragraph 4 was to extend the
applicability of the prohibited categories of reservations set out in article 16 to
the decisions made by States under paragraph 4 of article 17 in accepting or
objecting to a proposed reservation. In particular, the proposal would preclude
acceptance by another contracting State of a reservation prohibited by the
treaty, and the test of incompatibility with the object or purpose of the treaty
set out in subparagraph (C) of article 16 would then be applicable to such
acceptance or objection. It was a shortcoming of subparagraph (c) that it laid
down a criterion of incompatibility for a prohibited reservation, but failed to
make it explicitly applicable to the acceptance or objection to a reservation. 607

396. Although it is unclear from Briggs’ explanations, which focus primarily on
extending the criteria for the permissibility of a reservation to include acceptances
and objections, the effect of the United States amendment would unquestionably
have been that the system of acceptances of and objections to reservations
established in article 20, paragraph 4, applied only to reservations that met the
criteria for permissibility under article 19. Acceptance of and objection to an
impermissible reservation are clearly excluded from the scope of this amendment©08
even though no new rule concerning such reservations was proposed. The
representative of Canada, Max H. Wershof, then asked:

“[W]as paragraph C of the United States amendment (A/CONF.39/C.1/L.127)
consistent with the intention of the International Law Commission regarding
incompatible reservations?”.60% Sir Humphrey, in his capacity as Expert
Consultant, replied: “The answer was ... Yes, since it would in effect restate
the rule already laid down in article 16”.610

397. The “drafting” amendment proposed by the United States was sent to the
Drafting Committee.!! However, neither the language that was provisionally
adopted by the Committee and submitted to the Committee of the Whole on 15 May
1968,612 nor the language that was ultimately adopted by the Committee of the

606 A/CONF.39/C.1/L.127, reproduced in Official Records of the United Nations Conference on the
Law of Treaties, First and Second Sessions, Vienna, 26 March-24 May 1968 and 9 April-22 May
1969, Documents of the Conference (A/CONF.39/11/Add.2), para. 179 (v) (d), p. 136.

607 Official Records of the United Nations Conference on the Law of Treaties (Summary records of
the plenary meetings and of the meetings of the Committee of the Whole), First Session, Vienna,
26 March-24 May 1968 (A/CONEF.39/11), 21st plenary meeting of the Committee of the Whole,
10 April 1968, para. 11, p. 118.

608 Tt is, however, not entirely clear why the same restriction should not apply to the cases covered
by paragraph 2 (treaties that must be applied in their entirety) and paragraph 3 (constituent
instruments of international organizations).

609 See note 607 above, 24th meeting, 16 April 1968, para. 77, p. 144.

610 ]bid., 25th meeting, 16 April 1968, para. 4, p. 144. Draft article 16 became article 19 of the
Convention.

611 Tbid., para. 38, pp. 135-136.

612 A/CONF.39/C.1/L.344, reproduced in Official Records of the United Nations Conference on the
Law of Treaties (see note 607 above), p. 137, para. 185.

10-37788 7
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Whole and referred to the plenary Conference,®!3 contained the wording proposed
by the United States, although this decision is not explained in the travaux
préparatoires of the Conference. It is, however, clear that the Commission and the
Conference considered that the case of impermissible reservations was not the
subject of express rules adopted at the conclusion of their travaux préparatoires and
that the provisions of the Vienna Convention did not apply, as such, to that situation.

398. During the Commission’s work on the question of treaties concluded between
States and international organizations or between two or more international
organizations and the travaux préparatoires of the 1986 Vienna Conference, the
question of the potential effects of a formulated reservation that does not meet the
conditions for permissibility was not addressed. Nevertheless, Paul Reuter, Special
Rapporteur of the Commission on the topic, recognized that “[e]ven in the case of
treaties between States, the question of reservations has always been a thorny and
controversial issue, and even the provisions of the Vienna Convention have not
eliminated all these difficulties”.¢14 Nonetheless, the Special Rapporteur “thought it
wise not to depart from that Convention where the concept of reservations was
concerned”. 613

399. In its observations on the Human Rights Committee’s general comment
No. 24, the United Kingdom also recognized, at least in principle,®'¢ that the 1969
Vienna Convention did not cover the question of impermissible reservations:

The Committee correctly identifies articles 20 and 21 of the Vienna
Convention on the Law of Treaties as containing the rules which, taken
together, regulate the legal effect of reservations to multilateral treaties. The
United Kingdom wonders however whether the Committee is right to assume
their applicability to incompatible reservations. The rules cited clearly do
apply to reservations which are fully compatible with the object and purpose
but remain open for acceptance or objection (see para. 9 above). It is

613

614

615
616

The language was approved by 60 votes to 15, with 13 abstentions (Official Records of the
United Nations Conference on the Law of Treaties, Treaties (Summary records of the plenary
meetings and of the meetings of the Committee of the Whole), Second Session, Vienna, 9 April-
22 May 1969 (A/CONF.39/11/Add.1), 85th meeting of the Committee of the Whole, 10 April
1969, paras. 33-34, p. 221. For the text of this provision, see the report of the Committee of the
Whole on its work at the second session of the Conference (A/CONF.39/15), para. 57,
reproduced in Official Records of the United Nations Conference on the Law of Treaties (see
note 606 above), p. 240.

Reuter, tenth report on the question of treaties concluded between States and international
organizations or between two or more international organizations (A/CN.4/341 and Add.l.),
para. 53; Yearbook ... 1981, vol. II, Part One, p. 56. The Special Rapporteur referred to Pierre-
Henri Imbert, Les réserves aux traités multilatéraux. Evolution du droit et de la pratique depuis
I"avis consultatif donné par la Cour internationale de Justice le 28 mai 1951 (Paris, Pedone,
1979); and, by the same author, “La question des réserves dans la décision arbitrale du 30 juin
1977 relative a la délimitation du plateau continental entre la République francaise et le
Royaume-Uni de Grande-Bretagne et d’Irlande du Nord”, Annuaire frangais de droit
international, vol. XXIV, 1978, pp. 29-58.

Yearbook ... 1977, vol. I, 1,434th meeting, 6 June 1977, para. 4, p. 98 (Paul Reuter).

See note 664 below. While the United Kingdom considered that impermissible reservations were
not covered by the Vienna Conventions, the solution that it proposed was, ultimately, simply to
apply article 21, paragraph 3, of the Conventions to them.

10-37788
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questionable however whether they were intended also to cover reservations
which are inadmissible in limine. 617

400. Admittedly, neither the 1969 nor the 1986 Vienna Convention — which are
quite similar, including in this respect — contains clear, specific rules concerning
the effects of an impermissible reservation.®!® As the Special Rapporteur stressed in
introducing his tenth report on reservations to treaties, the question of the
consequences of the “invalidity”* of a reservation is¢19

... one of the most serious lacunae in the matter of reservations in the Vienna
Conventions, which were silent on that point. It had been referred to as a
“normative gap”, and the gap was all the more troubling in that the travaux
préparatoires did not offer any clear indications as to the intentions of the
authors of the 1969 Convention, but instead gave the impression that they had
deliberately left the question open. However, what was acceptable in a general
treaty on the law of treaties, in view of the disputes raised by the question, was
not acceptable in a work whose purpose was precisely that of filling the gaps
left by the Vienna Conventions in the matter of reservations. 620

401. In this area, it is particularly striking that

the 1969 Vienna Convention has not frozen the law. Regardless of the fact that
it leaves behind many ambiguities, that it contains gaps on sometimes highly
important points and that it could not foresee rules applicable to problems that
did not arise, or hardly arose, at the time of its preparation (...), the Convention
served as a point of departure for new practices that are not, or not fully,
followed with any consistency at the present time. 62!

Thus, in accordance with the method of work that has been proposed and followed
by the Special Rapporteur and by the Commission in the context of preparation of

*

617

618

619
620
621

At the time of issuance of the tenth report, the Commission had not yet decided to use the
English term “permissibility” rather than “validity” for reservations incompatible with the object
and purpose of a treaty. For further information, see the starred footnote on p. 3 of the fifteenth
report (A/CN.4/624).

Official Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), vol. I,
p- 133, para. 13.

In that regard, see Giorgio Gaja, “Il regime della Convenzione di Vienna concernente le riserve
inammissibili” in Sudi in onore di Vincenzo Sarace (Naples, Ed. Scientifica, 2008), pp. 349-
361; Bruno Simma, “Reservations to human rights treaties: some recent developments” in Liber
Amicorum, Professor Ignaz Seidl-Hohenveldern in Honour of His 80th Birthday (The Hague,
Kluwer, 1998), pp. 667-668; and Christian Tomuschat, “International Law: Ensuring the
Survival of Mankind on the Eve of a New Century”, Recueil des Cours de L’ Academie de Droit
International de la Haye, vol. 281, 1999, p. 321.

Tenth report on reservations to treaties (A/CN.4/558/Add.2), 2005, paras. 181-208.

Provisional summary record of the 2,888th meeting (A/CN.4/2888), 5 July 2006, pp. 13-14.
Alain Pellet, first report on the law and practice relating to reservations to treaties (A/CN.4/470,
para. 161); Yearbook ... 1995, vol. II, Part One, p. 152.
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(b)
0

the Guide to Practice,©22 treaty rules — which are silent on the question of the
effects of impermissible reservations — should be taken as established and the
Commission should “simply try to fill the gaps and, where possible and desirable, to
remove their ambiguities while retaining their versatility and flexibility”.623

402. However, this does not mean that the Commission should enact legislation and
create ex nihilo rules concerning the effects of a reservation that does not meet the
criteria for permissibility. State practice, international jurisprudence and doctrine
have already developed approaches and solutions on this matter which the Special
Rapporteur considers perfectly capable of guiding the Commission’s work. It is a
question not of creating, but of systematizing, the applicable principles and rules in
a reasonable manner and of preserving the general spirit of the Vienna system.

Nullity of an impermissible reservation and the consequences ther eof
Nullity of an impermissible reservation

403. In his tenth report on reservations to treaties, the Special Rapporteur proposed
the following draft guideline:

3.3.2 Nullity of invalid reservations

A reservation that does not fulfil the conditions for validity laid down in
guideline 3.1 is null and void.624

404. This proposal was justified by the following considerations:

It is too early for the Commission to take a position on whether the
nullity of the reservation invalidates the consent to be bound itself: this issue
divides the commentators and will be settled only when the role of acceptance
of, and objections to, reservations has been studied in greater depth.
Nonetheless, it seems reasonable to establish as of now the solution on which
those who espouse permissibility and those who espouse opposability agree,
which also accords with the positions taken by the human rights treaty bodies
(A/CN.4/477/Add.1, paras. 194-201), namely that failure to respect the
conditions for validity of formulation of reservations laid down in article 19 of
the Vienna Conventions and repeated in draft guideline 3.1 nullifies the
reservation. In other words, even if the Commission cannot yet decide on the

622

623

624

10

In 2006, during the Commission’s consideration of the tenth report on reservations to treaties,

“[i]t was even questioned whether the Commission should take up the matter of the
consequences of the invalidity of reservations, which, perhaps wisely, had not been addressed in
the Vienna Conventions. Perhaps that gap should not be filled; the regime that allowed States to
decide on the validity of reservations and to draw the consequences already existed, and there
was no reason to change it” (Official Records of the General Assembly, Sixty-first Session,
Supplement No. 10 (A/61/10), para. 142). In the Sixth Committee, however, this was said to be a
key issue for the study (A/C.6/61/SR.17, para. 5 (France)). Several delegations supported the
idea that impermissible reservations were null and void (A/C.6/61/SR.16, para. 43 (Sweden);
ibid., para. 51 (Austria); and A/C.6/61/SR.17, para. 7 (France); it was hoped that the specific
consequences arising from that nullity would be spelled out in the Guide to Practice
(A/C.6/61/SR.16, para. 59 (Canada)). See also the fourteenth report on reservations to treaties
(2009) (A/CN.4/614), para. 14.

First report on the law and practice relating to reservations to treaties (A/CN.4/470), para. 163;

Yearbook ... 1995, vol. 11, Part One, p. 152.
Tenth report on reservations to treaties (2005) (A/CN.4/558/Add.2), para. 200.
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consequences of the nullity of the reservation, it can still establish the
principle of the nullity of invalid reservations in a draft guideline 3.3.2.625

405. Several members of the Commission expressed the view that consideration of
draft guideline 3.3.2 at that stage of the Commission’s work on the topic was
premature©2¢ and that it should be postponed until the question of the legal effects
of reservations was considered. Although the principle of the nullity of an
impermissible reservation was not challenged and was deemed convincing and
useful, 27 it was stressed that the wording of draft guideline 3.3.2 seemed to imply
that an impermissible reservation would have no effect on the reserving State’s
participation in the treaty. 628

406. Following the discussion in the Commission, consideration of draft guideline
3.3.2 was deferred, to be considered along with the question of the effects of an
impermissible reservation. 629

407. While the nullity of a reservation and the consequences and effects of that
nullity are certainly interdependent, they are two different issues. It is not possible
first to consider the effects of an impermissible reservation and then to deduce its
nullity: the fact that a legal act produces no effect does not necessarily mean that it
is null and void. It is the characteristics of the act that influence its effects, not the
other way around. In that regard, the nullity of an act is merely one of its
characteristics, which, in turn, influences the capacity of the act to produce or
modify a legal situation.

408. With regard to acts which are null and void under civil law, the great French
jurist Marcel Planiol has explained:

[u]ln acte juridique est nul lorsqu’il se trouve privé d’effets par la loi, bien
qui’il ait été réellement accompli, et qu’aucun obstacle ne le rende inutile. La
nullité suppose que 1’acte pourrait produire tous ses effets, si la loi le
permettait©30

62

62

62

62

62

63
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Ibid.

A/CN.4/SR.2888, 5 July 2006, p. 19 (Michael J. Matheson); A/CN.4/SR.2889, 6 July 2006, p. 11
(Giorgio Gaja); A/CN.4/SR.2890, 7 July 2009, p. 5 (Salifou Fomba); ibid., p. 11 (Chusei
Yamada); ibid., p. 16 (William Mansfield).

A/CN.4/SR.2890, 7 July 2006, p. 6 (Fomba); ibid., p. 7 (Fathi Kemicha); ibid., p. 8 (Constantin
P. Economides); ibid., p. 9 (Choung Il Chee); ibid., p. 11 (Yamada); ibid., p. 16 (Mansfield);
ibid., p. 17 (Victor Rodriguez Cedefio). There was one point of view which did not garner
support, whereby it was suggested that proposals should not be included in the Guide to Practice
if they would purport to undo the legal regime established by the Vienna Convention, which was
deliberately silent on the question of the effects of an impermissible reservation, leaving the
assessment of permissibility to the author of the reservation (A/CN.4/SR.2889, 6 July 2006, p. 7
(Pemmaruju Sreenivasa Rao)).

A/CN.4/SR.2889, 6 July 2006, p. 11 (Gaja). See also A/CN.4/SR.2890, 7 July 2006, p. 19 (Xue
Hanqin).

Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10),

p- 302, para. 139 and p. 306, para. 157.

[[a] legal act is null and void when it is deprived of effect by law, even if it was in fact carried
out and no obstacle renders it useless. Nullity presupposes that the act could produce all of its
effects if the law allowed it to do so.] Cited by Paul Guggenheim, “La validité et la nullité des
actes juridiques internationaux”, Receuil des Cours. Academie de Droit International de la
Haye, vol. 74, 1949-1, p. 208.
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The Dictionnaire du droit international public defines “nullity” as a:
“caractéristique d’un acte juridique, ou d’une disposition d’un acte, dépourvu de
valeur juridique, en raison de 1’absence des conditions de forme ou de fond
nécessaires pour sa validité”. 63!

409. This is precisely the situation in the case of a reservation which does not meet
the criteria for permissibility under article 19 of the Vienna Conventions: it does not
meet the requirements for permissibility and, for this reason, has no legal value.
However, had the reservation met the requirements for permissibility, it could have
produced legal effects.

410. The very principle of nullity was, moreover, favourably received by several
delegations during the Sixth Committee’s consideration of the report of the
International Law Commission on its fifty-eighth session. Only China expressed the
view that it would be difficult to conclude that a reservation was impermissible from
the outset since the other contracting parties were free to decide whether to accept
it.932 This position,®33 which accurately reflects the school of “opposability”,
nevertheless ignores the very existence of article 19 of the Vienna Conventions.
Leaving it to the contracting parties to assess the permissibility of a reservation
ultimately amounts to denying any useful effect to this provision, even though it is
central to the Vienna regime and is formulated (a contrario, at least) not as a set of
factors which States and international organizations should take into account, but in
prescriptive language.®34 Furthermore, this argument assumes that States can, in
fact, accept a reservation which does not meet the permissibility criteria established
in the 1969 and 1986 Vienna Conventions; this is far from certain. On the contrary,
it would seem that express acceptance of an impermissible reservation cannot make
the reservation permissible®3s and is also impermissible. 3¢

411. Several other States have expressed the view that an impermissible reservation
should be considered null and void,®37 while emphasizing that the specific
consequences of this nullity must be spelled out.®3® The representative of Portugal
pointed out emphatically:

Article 19 of the Vienna Convention makes clear that reservations
incompatible with the object and purpose of a treaty should not be part of
treaty relations between States. An invalid reservation should therefore be
considered null and void.63°

And the representative of Sweden, Ms. Hammarskjold, said:

63

—

63
633

8]

635
636

637

638
639

[characteristic of a legal act or of a provision of an act, lacking legal value due to the absence of
formal or substantive requirements necessary for its validity.] Jean Salmon (dir.), Dictionnaire
de droit international public, Bruylant, Brussels 2001, p. 760 (nullity).

A/C.6/61/SR.16, para. 65.

See also the position of Portugal (ibid., para. 79).

“A State may ... formulate a reservation, unless ...” which clearly means “a State cannot
formulate a reservation if ...”.

See the tenth report on reservations to treaties (2005) (A/CN.4/558/Add.2), paras. 201 and 202.
Official Records of the General Assembly, Sixty-fourth Session, Supplement No. 10 (A/64/10),
p- 189, note 369. See also paras. 494-499 below.

Sweden, speaking on behalf of the Nordic countries (A/C.6/61/SR.16, paras. 43-45); Austria
(ibid., para. 51); and France (A/C.6/61/SR.17, paras. 5-7). See also Sweden, speaking on behalf
of the Nordic countries (A/C.6/60/SR.14, paras. 22-23).

Canada (A/C.6/61/SR.16, para. 59) and France (A/C.6/61/SR.17, para. 5).

See, however, A/C.6/61/SR.16, para. 79 (Portugal).
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The practice of severing reservations incompatible with the object and purpose
of a treaty was fully in conformity with article 19 of the Vienna Convention,
which made clear that such reservations were not to form part of the treaty
relationship. 640

412. In no way does the nullity of an impermissible reservation fall into the de lege
ferenda category; 4! it is solidly established in State practice.

413. It is not unusual for States to formulate objections to reservations which are
incompatible with the object and purpose of the treaty while at the same time noting
that they consider the reservation to be “null and void”. As early as 1982,

[tlhe Government of the Union of Soviet Socialist Republics does not
recognize the validity of the reservation made by the Government of the
Kingdom of Saudi Arabia on its accession to the 1961 Vienna Convention on
Diplomatic Relations, since that reservation is contrary to one of the most
important provisions of the Convention, namely, that “the diplomatic bag shall
not be opened or detained”. %42

This is also true of Italy, which formulated an objection to the reservation to the
International Covenant on Civil and Political Rights formulated by the United
States:

In the opinion of Italy reservations to the provisions contained in article 6 are
not permitted, as specified in article 4 paragraph 2 of the Covenant. Therefore
this reservation is null and void since it is incompatible with the object and the
purpose of article 6 of the Covenant.643

In 1995, Finland, the Netherlands and Sweden made objections that were
comparable to the declarations formulated by Egypt upon it acceding to the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal. In its objection, the Netherlands stated:

[tThe Kingdom of the Netherlands considers the declaration on the requirement
of prior permission for passage through the territorial sea made by Egypt a
reservation which is null and void. 644

The Governments of Finland and Sweden also stated in their objections that they
considered these declarations to be null and void.®4> The reactions of Sweden to
reservations judged invalid frequently contain this statement, regardless of whether
the reservation is prohibited by the treaty,®4¢ was formulated late®47 or is

640 Tbid., para. 45.

641 See, however, A/C.6/61/SR.16, para. 79 (Portugal).

642 Multilateral treaties deposited with the Secretary-General (chap. 111, 3), available from

http://treaties.un.org (Status of Treaties).

Ibid. (chap. IV, 4).

Ibid. (chap. XXVII, 3). Art. 26, para. 1, of the Basel Convention stipulates that “No reservation

or exception may be made to this Convention”.

Ibid. (chap. XXVII, 3).

646 See note 645 above.

647 Sweden’s objection to Egypt’s the late declaration to the Basel Convention was, however,
justified by both the Convention’s prohibition of reservations and the fact that “these
declarations were made almost two years after the accession by Egypt contrary to the rule laid

N

64
64
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incompatible with the object and purpose of the treaty.®48 In the latter category,
Sweden’s reaction to the declaration in respect of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment formulated by the
German Democratic Republic®4? is particularly explicit:

The Government of Sweden has come to the conclusion that the declaration
made by the German Democratic Republic is incompatible with the object and
purpose of the Convention and therefore is invalid according to article 19 (c)
of the Vienna Convention on the Law of Treaties.¢59

This objection makes it clear that the nullity of the reservation is a consequence not
of the objection made by the Government of Sweden, but of the fact that the
declaration made by the German Democratic Republic does not meet the
requirements for the permissibility of a reservation. This is an objective issue which
does not depend on the reactions of the other contracting parties, even if they could
help to assess the compatibility of the reservation with the requirements of article 19
of the Vienna Conventions as reflected in draft guideline 3.1 (permissible
reservations). 651

414. It is not a question of granting the parties a competence which is clearly not
theirs; individually, the contracting States and contracting organizations are not
authorized to annul an impermissible reservation.®52 Moreover, this is not the
purpose of these objections and they should not be understood in that manner.

415. However, and this is particularly important in a system that lacks a control and
annulment mechanism, these objections express the views of their authors on the
question of the permissibility and effects of an impermissible reservation.¢33 As the
representative of Sweden pointed out in the Sixth Committee:

Theoretically, an objection was not necessary in order to establish that fact but
was merely a way of calling attention to it. The objection therefore had no real

down in article 26, paragraph 2 of the Basel Convention.” (ibid.). Finland, however, justified its
objection based solely on the fact that the declarations were, in any event, late (ibid.). Belgium
also considered that the declarations formulated by Egypt were late and that “[f]or these reasons,
the deposit of the aforementioned declarations cannot be allowed, regardless of their content”
(ibid.).

648 See Sweden’s objections to the reservations to the International Covenant on Civil and Political
Rights formulated by Mauritania and the Maldives (ibid., chap. IV, 4); its objections to the
reservations to the Convention on the Elimination of All Forms of Discrimination against
Women formulated by the Democratic People’s Republic of Korea, Bahrain, the Federated States
of Micronesia, the United Arab Emirates, Oman and Brunei (ibid., chap. IV, 8) and its objections
to the reservation and interpretive declaration to the Convention on the Rights of Persons with
Disabilities formulated by El Salvador and Thailand, respectively (ibid., chap. IV, 15).

649 The German Democratic Republic had declared upon signing and ratifying the Convention that
it “will bear its share only of those expenses in accordance with article 17, paragraph 7, and
article 18, paragraph 5, of the Convention arising from activities under the competence of the
Committee as recognized by the German Democratic Republic” (ibid., chap. 1V, 9). See also the
third report on reservations to treaties (A/CN.4/491 and Add.1 through 6), para. 217;

Yearbook ... 1998, vol. II, Part One, p. 259.

650 Tbid.

651 See also paras. 482-513 below.

652 See also Jan Klabbers, “Accepting the Unacceptable? A New Nordic Approach to Reservations
to Multilateral Treaties”, Nordic Journal of International Law, vol. 69, No. 2, 2000, p. 184.

653 See also guideline 3.2 (Assessment of the permissibility of reservations), Official Records of the
General Assembly, Sixty-fourth Session, Supplement No. 10 (A/64/10), pp. 283-296.
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legal effect of its own and did not even have to be seen as an objection per se;
consequently, the time limit of twelve months specified in article 20,
paragraph 5, of the Convention, should not apply. However, in the absence of a
body that could authoritatively classify a reservation as invalid, such as the
European Court of Human Rights, such “objections” still served an important
purpose. 634

416. Draft guideline 3.3.2, proposed by the Special Rapporteur in his tenth report,
should certainly be included in the Guide to Practice, as confirmed by the views of
the majority of States on the problem of the effects (or absence thercof) of an
impermissible reservation.

417. It might nevertheless be wondered whether this draft guideline should remain
in part III of the Guide to Practice, which deals with matters relating to the
permissibility of reservations and interpretative declarations, or whether it would
ultimately make more sense to incorporate it into part IV of the Guide, on effects.
From the purely theoretical standpoint, in light of the meaning of the term
“nullity” ¢35 — the issue is to determine what characterizes an impermissible act —
it seems quite appropriate to leave this draft guideline where it was originally.
“Nullity” is one of the “consequences of the non-permissibility” ¢3¢ of a reservation.
This is not, in itself, a legal effect.

418. However, part III, and, in particular, the first three sections thereof, concern
only the permissibility of reservations. There is no reason to exclude from the
conditions for the validity of a reservation — which, if not met, render the
reservation null and void — those which concern form. A reservation which was not
formulated in writing, 57 was not communicated to the other concerned parties®>8 or
was formulated late®>° is also, in principle, unable to produce legal effects; it is null
and void. Thus, the reference only to guideline 3.1 — which reflects article 19 of the
Vienna Conventions — in draft guideline 3.3.2, as proposed, seems too limited.
Upon reflection, this dual cause of nullity is also an argument for including this
draft guideline in the fourth, rather than the third, part of the Guide. 60

419. In principle, then, it is certainly worth mentioning, in the context of part IV of
the Guide to Practice, that an impermissible or invalid reservation is null and void.

65

IS

A/C.6/60/SR.14, para. 22.

655 See para. 408 above.

656 This is the title of section 3.3, where it was proposed that draft guideline 3.3.2 would be
inserted.

657 Article 23, para. 1, of the Vienna Conventions. See also guideline 2.1.1 (Written form), Official
Records of the General Assembly, Fifty-seventh Session, Supplement No. 10 (A/57/10),
pp- 63-67.

658 Article 23, para. 1, of the Vienna Conventions. See also guideline 2.1.5 (Communication of
reservations), Official Records of the General Assembly, Fifty-seventh Session, Supplement
No. 10 (A/57/10), pp. 79-93.

659 See guidelines 2.3 (Late reservations) and 2.3.1 (Late formulation of a reservation) to 2.3.5
(Widening the scope of a reservation), Official Records of the General Assembly, Fifty-sixth
Session, Supplement No. 10 (A/56/10 and Corr.1 and 2), pp. 476-489 and ibid., Fifty-ninth
Session, Supplement No.10 (A/59/10), pp. 269-274.

660 Furthermore, guideline 4.5 would be, for invalid reservations, the equivalent of guideline

directive 4.1 for valid reservations (“Established reservations”): both deal with the two

categories of conditions (permissibility and validity) for a reserve to be considered

“established”, in one case (on the condition that it is also accepted by at least one other

contracting State or contracting organization), or “invalid” in the second case.
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(i)

The draft guideline, which will begin section 4.5 on the effects of an invalid
reservation, might read:

45 Effectsof aninvalid reservation
4.5.1 Nullity of an invalid reservation

A reservation that does not meet the conditions of permissibility and
validity set out in parts II and III of the Guide to Practice is null and void.

Effects of the nullity of an impermissible reservation

420. Simply to state that a reservation is null and void does not, however, resolve
the question of the effects — or lack of effects — of this nullity on the treaty and on
potential treaty relations between the author of the reservation and the other
contracting parties; as seen from the preceding paragraphs, the Vienna Conventions
are silent on this matter. We must therefore refer to the basic principles underlying
all treaty law (beginning with the rules applicable to reservations) and, above all, to
the principle of consent.

421. Many objections are formulated in respect of reservations that are considered
impermissible, either because they are prohibited by the treaty or because they are
incompatible with its object and purpose, without precluding the entry into force of
the treaty. This practice is fully consistent with the principle set out in article 20,
paragraph 4 (b), and article 21, paragraph 3, of the Vienna Conventions, although it
may seem surprising that it was primarily (but not exclusively) the Western States
which, at the Vienna Conference, expressed serious misgivings regarding the
reversal of the presumption that was strongly supported by the Eastern countries. 6!
But the fact that the treaty remains in force does not answer the question of the
status of the reservation.

422. Belgium’s objection to the reservations to the Convention on Diplomatic
Relations made by the United Arab Republic and the Kingdom of Cambodia raises
this issue. Upon ratifying the Convention in 1968, the Belgian Government stated
that it considered “the reservation made by the United Arab Republic and the
Kingdom of Cambodia to paragraph 2 of article 37 to be incompatible with the letter
and spirit of the Convention”¢62 without drawing any particular consequences. But
in 1975, in reaction to the confirmation of these reservations and to a comparable
reservation by Morocco, Belgium explained:

The Government of the Kingdom of Belgium objects to the reservations made
with respect to article 27, paragraph 3, by Bahrain and with respect to article
37, paragraph 2, by the United Arab Republic (now the Arab Republic of
Egypt), Cambodia (now the Khmer Republic) and Morocco. The Government
nevertheless considers that the Convention remains in force as between it and

661 See paras. 300-306 above (A/CN.4/624). See also para. 1 of the commentary to guideline 2.6.8

(Expression of intention to preclude the entry into force of the treaty), Official Records of the
General Assembly, Sixty-third Session, Supplement No. 10 (A/63/10), pp. 197-200.

662 Multilateral Treaties Deposited with the Secretary-General, chap. 111, 3, available from

http://treaties.un.org/ (Status of Treaties).
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the aforementioned States, respectively, except in respect of the provisions
which in each case are the subject of the said reservations.¢63

In other words, according to Belgium, despite the reservations’ incompatibility with
“the letter and spirit” of the Convention, the latter would enter into force between
Belgium and the authors of the impermissible reservations. However, the provisions
to which the reservations referred would not apply as between the authors of those
reservations and Belgium; this amounts to giving impermissible reservations the
same effect as permissible reservations.

423. The approach taken in Belgium’s objection, which is somewhat unusual, 64
appears to correspond to the one envisaged in article 21, paragraph 3, of the Vienna
Conventions in the case of a simple objection. 665

663 Ibid. (emphasis added).
664 See, however, the Netherlands’ objection to the reservation to the International Covenant on
Civil and Political Rights formulated by the United States of America:

“The Government of the Kingdom of the Netherlands objects to the reservations with
respect to capital punishment for crimes committed by persons below eighteen years of age,
since it follows from the text and history of the Covenant that the said reservation is
incompatible with the text, the object and purpose of article 6 of the Covenant, which according
to article 4 lays down the minimum standard for the protection of the right to life.

“The Government of the Kingdom of the Netherlands objects to the reservation with
respect to article 7 of the Covenant, since it follows from the text and the interpretation of this
article that the said reservation is incompatible with the object and purpose of the Covenant.

“In the opinion of the Government of the Kingdom of the Netherlands this reservation has
the same effect as a general derogation from this article, while according to article 4 of the
Covenant, no derogations, not even in times of public emergency, are permitted.

“It is the understanding of the Government of the Kingdom of the Netherlands that the
understandings and declarations of the United States do not exclude or modify the legal effect of
provisions of the Covenant in their application to the United States, and do not in any way limit
the competence of the Human Rights Committee to interpret these provisions in their application
to the United States.

“Subject to the proviso of article 21, paragraph 3 of the Vienna Convention of the Law of
Treaties, these objections do not constitute an obstacle to the entry into force of the Covenant
between the Kingdom of the Netherlands and the United States” (ibid., chap. IV, 4, emphasis
added).

In its observations on general comment No. 24 of the Human Rights Committee, the
United Kingdom also gave some weight to the exclusion of the parties to the treaty to which a
reservation relates: “[t]he United Kingdom is absolutely clear that severability would entail
excising both the reservation and the parts of the treaty to which it applies. Any other solution
they would find deeply contrary to principle, notably the fundamental rule reflected in Article 38
(1) of the Statute of the International Court of Justice, that international conventions establish
rules “expressly recognized by” the Contracting States. The United Kingdom regards it as hardly
feasible to try to hold a State to obligations under the Covenant which it self-evidently has not
“expressly recognized” but rather has indicated its express unwillingness to accept” (Official
Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), p. 163, para.
14).

In its report to the eighteenth meeting of chairpersons of the human rights treaty bodies,
the working group on reservations also did not completely rule out such an approach. In its
recommendations, it suggested that “the only foreseeable consequences of invalidity are that the
State could be considered as not being a party to the treaty, or as a party to the treaty but the
provision to which the reservation has been made would not apply, or as a party to the treaty
without the benefit of the reservation” (HRI/MC/2006/5/Rev.1, para. 16, recommendation No. 7,
emphasis added). This position was, however, subsequently modified (see note 668 below).

665 See paras. 321-354 above (A/CN.4/614).
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424. 1t is, however, highly debatable; it draws no real consequence from the nullity
of the reservation but treats it in the same way as a permissible reservation by
letting in “through the back door” what was excluded by the authors of the 1969 and
1986 Vienna Conventions.®%¢ Unquestionably, nothing in the wording of article 21,
paragraph 3, of the Vienna Conventions expressly suggests that it does not apply to
the case of impermissible reservations, but it is clear from the travaux préparatoires
that this question was no longer considered relevant to the draft article that was the
basis for this provision.©¢7

425. As the representative of Sweden, speaking on behalf of the Nordic countries,
rightly explained during the Sixth Committee’s discussion of the report of the
Commission on the work of its fifty-seventh session,

A reservation incompatible with the object and purpose of a treaty was not
formulated in accordance with article 19, so that the legal effects listed in
article 21 did not apply. When article 21, paragraph 3, stated that the
provisions to which the reservation related did not apply as between the
objecting State and the reserving State to the extent of the reservation, it was
referring to reservations permitted under article 19. It would be unreasonable
to apply the same rule to reservations incompatible with the object and
purpose of a treaty. Instead, such a reservation should be considered invalid
and without legal effect. 68

426. Moreover, the irrelevance of the Vienna rules is clearly confirmed by the great
majority of States’ reactions to reservations that they consider impermissible.
Whether or not they state explicitly that their objection will not preclude the entry
into force of the treaty with the author of the reservation, they nevertheless state
unambiguously that an impermissible reservation has no legal effect.

427. For example, upon ratifying the 1949 Geneva Conventions, the United
Kingdom made an objection to the reservations formulated by several Eastern
European States:

whilst they regard all the above-mentioned States as being parties to the
above-mentioned Conventions, they do not regard the above-mentioned
reservations thereto made by those States as valid, and will therefore regard
any application of any of those reservations as constituting a breach of the
Convention to which the reservation relates. ©°

666 See the United Kingdom’s observations on general comment No. 24 of the Human Rights
Committee (Official Records of the General Assembly, Fiftieth Session, Supplement No. 40
(A/50/40), pp. 162-163, para. 13). See also the Sub-Commission on the Promotion and
Protection of Human Rights expanded working paper by Ms. Francoise Hampson on the
question of reservations to human rights treaties, prepared in accordance with Sub-Commission
decision 2001/17 (E/CNOTE4/Sub.2/2003/WP.2), para. 16.

667 See paras. 390-398 above.

668 A/C.6/60/SR.14, para. 22. See also Malaysia (A/C.6/60/SR.18, para. 86) and Greece
(A/C.6/60/SR.19, para. 39), as well as the report of the meeting of the working group on
reservations to the nineteenth meeting of chairpersons of the human rights treaty bodies and the
sixth inter-committee meeting of the human rights treaty bodies (HRI/MC/2007/5, para. 18):
“[1]t cannot be envisaged that the reserving State remains a party to the treaty with the provision
to which the reservation has been made not applying”.

669 United Nations, Treaty Series, vol. 278, 1957, p. 268. See also the identical objections to the
four Geneva Conventions made by the United States of America. The objection to the Geneva

18 10-37788



A/CN.4/624/Add.1

10-37788

428. Belarus, Bulgaria, Russia and Czechoslovakia also made objections to the
Philippines’ “interpretative declaration” to the United Nations Convention on the
Law of the Sea, stating that this reservation had no value or legal effect.¢70 Norway
and Finland made objections to a declaration made by the German Democratic
Republic in respect of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;%7! the declaration was broadly criticized by
several States, which considered that “any such declaration is without legal effect,
and cannot in any manner diminish the obligation of a government to contribute to
the costs of the Committee in conformity with the provisions of the Convention”.672
And although Portugal had expressed doubt regarding the nullity of an
impermissible reservation,¢73 it stressed in its objection to the Maldives’ reservation
to the Convention on the Elimination of All Forms of Discrimination against
Women: “Furthermore, the Government of Portugal considers that these reservations
cannot alter or modify in any respect the obligations arising from the Convention for
any State party thereto”.674

429. State practice is extensive — and essentially homogeneous — and is not
limited to a few specific States. Recent objections by Finland,®75 Sweden;®7¢ other
States, such as Belgium,%77 Spain,®78 the Netherlands,%7° the Czech Republic©80

67

(=]

67
672

673
674
675

676

677

678

Convention relative to the treatment of prisoners of war reads: “Rejecting the reservations which
States have made with respect to the Geneva Convention relative to the treatment of prisoners of
war, the United States accepts treaty relations with all parties to that Convention, except to the
changes proposed by such reservations” (ibid., vol. 213, 1955, p. 383).

Multilateral Treaties Deposited with the Secretary-General, chap. XXI, 6, available from
http://treaties.un.org/ (Status of Treaties).

See note 649 above.

Multilateral Treaties Deposited with the Secretary-General, chap. IV, 9, available from
http://treaties.un.org/ (Status of Treaties).

See note 649 above.

Ibid., chap. IV, 88.

See Finland’s objections to the reservation to the International Convention on the Elimination of
All Forms of Racial Discrimination made by Yemen (Multilateral Treaties Deposited with the
Secretary-General, chap. 1V, 2, available from http://treaties.un.org/ (Status of Treaties)); the
reservations to the Convention on the Elimination of All Forms of Discrimination against
Women made by Kuwait, Malaysia, Lesotho, Singapore and Pakistan (ibid., chap. 1V, 8); the
reservations to the Convention on the Rights of the Child made by Malaysia, Qatar, Singapore
and Oman (ibid., chap. IV, 11); and the reservation formulated by the United States of America
upon consenting to be bound by Protocol III to the Convention on Prohibitions or Restrictions
on the Use of Certain Conventional Weapons Which May Be Deemed to be Excessively
Injurious or to Have Indiscriminate Effects (ibid., chap. XXVI, 2).

See Sweden’s objection to the reservation formulated by the United States of America upon
consenting to be bound by Protocol III to the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May Be Deemed to be Excessively Injurious or to
Have Indiscriminate Effects (ibid., chap. XXVI, 2). Sweden specified, however, that “[t]his
objection shall not preclude the entry into force of the Convention between the United States of
America and Sweden. The Convention enters into force in its entirety between the United States
of America and Sweden, without the United States of America benefiting from its reservation”.
See Belgium’s objection to the reservation to the Convention on the Rights of the Child made by
Singapore: “The Government considers that paragraph 2 of the declarations, concerning articles
19 and 37 of the Convention and paragraph 3 of the reservations, concerning the constitutional
limits upon the acceptance of the obligations contained in the Convention, are contrary to the
purposes of the Convention and are consequently without effect under international law” (ibid.,
chap. 1V, 9).

See Spain’s objection to the reservation to the Convention on the Elimination of All Forms of
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and Slovakia;©8! and even some international organizations®82 quite often include a
statement that the impermissible reservation is devoid of legal force.

430. The absence of any legal effect as a direct consequence of the nullity of an
impermissible reservation — which, moreover, arises directly from the very concept
of nullity®83 — was also affirmed by the Human Rights Committee in its general
comment No. 24 on issues relating to reservations made upon ratification or
accession to the Covenant or the Optional Protocols thereto, or in relation to
declarations under article 41 of the Covenant, which reflects international
jurisprudence as at 1994. The Committee considered that one aspect of the “normal
consequence” of the impermissibility of a reservation was that its author did not
have the benefit of the reservation.®84 It is significant that, despite the active

67

68
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68
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Discrimination against Women made by Qatar: “The Government of the Kingdom of Spain
believes that the aforementioned declarations ... have no legal force and in no way exclude or
modify the obligations assumed by Qatar under the Convention” (ibid., chap. IV, 8).

See the Netherlands’ objection to the reservation to the Convention on the Rights of Persons
with Disabilities made by El Salvador: “It is the understanding of the Government of the
Kingdom of the Netherlands that the reservation of the Government of the Republic of

El Salvador does not exclude or modify the legal effect of the provisions of the Convention in
their application to the Republic of El Salvador” (ibid., chap. IV, 15).

See the Czech Republic’s objection to the reservation to the Convention on the Elimination of
All Forms of Discrimination against Women made by Qatar: “[t]he Czech Republic, therefore,
objects to the aforesaid reservations made by the State of Qatar to the Convention. This
objection shall not preclude the entry into force of the Convention between the Czech Republic
and the State of Qatar. The Convention enters into force in its entirety between the

Czech Republic and the State of Qatar, without the State of Qatar benefiting from its
reservation” (ibid., chap. IV, 8).

See Slovakia’s objection to the reservation to the International Covenant on Economic, Social
and Cultural Rights made by Pakistan: “The International Covenant on Economic, Social and
Cultural Rights enters into force in its entirety between the Slovak Republic and the Islamic
Republic of Pakistan, without ... Pakistan benefiting from its reservation” (ibid., chap. 1V, 3);
and to the reservation to the Convention on the Elimination of All Forms of Discrimination
against Women made by Qatar: “This objection shall not preclude the entry into force of the
Convention on the Elimination of All Forms of Discrimination Against Women between the
Slovak Republic and the State of Qatar. The Convention (...) enters into force in its entirety
between the Slovak Republic and the State of Qatar, without the State of Qatar benefiting from
its reservations and declarations” (ibid.).

See the objections made jointly by the European Community and its members (Belgium,
Denmark, the Federal Republic of Germany, France, Ireland, Italy, Luxembourg, the Netherlands
and the United Kingdom) to the objections to the Customs Convention on the International
Transport of Goods under Cover of TIR Carnets made by Bulgaria and the German Democratic
Republic. In the two identical objections, the authors noted: “The statement made (...)
concerning article 52 (3) has the appearance of a reservation to that provision, although such
reservation is expressly prohibited by the Convention. The Community and the Member States
therefore consider that under no circumstances can this statement be invoked against them and
they regard it as entirely void” (ibid., chap. XI, A, 16).

See para. 408 above.

Report of the Human Rights Committee, Official Records of the General Assembly, Fiftieth
Session, Supplement No. 10 (A/50/40), vol. I, pp. 151-152, para. 18. See also Frangoise
Hampson’s final working paper on reservations to human rights treaties (E/CN.4/Sub.2/
2004/42), para. 57 (“A monitoring body cannot be expected to give effect to a reservation it has
found to be incompatible with the objects and purposes of the treaty”) and para. 59 of her
expanded working paper on the same topic (see note 666 above): “A monitoring body cannot be
expected to give effect to a reservation it has found to be incompatible with the objects and
purposes of the treaty”. The Human Rights Committee combined in a single statement the idea
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response to general comment No. 24 by the United States of America, France and
the United Kingdom, none of the three States challenged this position. 8>

431. The Committee subsequently confirmed this conclusion from its general
comment No. 24 during its consideration of the Rawle Kennedy v. Trinidad and
Tobago communication. In its decision on the admissibility of the
communication,©3¢ the Committee ruled on the permissibility of the reservation
formulated by the State party on 26 May 1998 upon reacceding to the First Optional
Protocol to the International Covenant on Civil and Political Rights, having
denounced the Optional Protocol on the same day. Through its reservation, Trinidad
and Tobago sought to exclude the Committee’s jurisdiction in cases involving
prisoners under sentence of death.687 On the basis of the discriminatory nature of
the reservation, the Committee considered that the reservation “cannot be deemed
compatible with the object and purpose of the Optional Protocol”.¢8% The
Committee concluded, “The consequence is that the Committee is not precluded
from considering the present communication under the Optional Protocol”.68° In
other words, according to the Committee, Trinidad and Tobago’s reservation did not
exclude application of the Optional Protocol in respect of the applicant, who was a
prisoner under sentence of death. It therefore produced neither the legal effect of an
established reservation,®®® nor that of a permissible reservation to which an
objection has been made.%°! It produced no effect.

432. The Inter-American Court of Human Rights also stated that an impermissible
reservation seeking to limit the Court’s competence could produce no effect. In
Hilaire v. Trinidad and Tobago, the Court stressed:

Trinidad and Tobago cannot prevail in the limitation included in its instrument
of acceptance of the optional clause of the mandatory jurisdiction of the
Inter-American Court of Human Rights in virtue of what has been established
in Article 62 of the American Convention, because this limitation is
incompatible with the object and purpose of the Convention. 692

that an incompatible reservation cannot produce effects (which is not contested) and the
question of the effect of that incompatibility on the author’s status as a party (which has been
widely debated; see paras. 435-481 below).

685 See the observations of the United States of America (Official Records of the General Assembly,
Fiftieth Session, Supplement No. 10 (A/50/40)), vol. I, annex VI, pp. 154-158; the United
Kingdom (ibid., pp. 158-164) and France (Official Records of the General Assembly, Fifty-first
Session, Supplement No. 10 (A/51/40)), vol. I, annex VI, pp. 104-106.

686 Communication No. 845/1999, decision of 2 November 1999 (CCPR/C/67/D/845/1999).

687 Also in accordance with its conclusions in general comment No. 24, the Committee maintained
that the State party remained bound by the Optional Protocol; this cannot be taken for granted,
even if it is agreed that Trinidad and Tobago was able to withdraw from the treaty and
immediately reaccede to it (a point on which the Special Rapporteur will not, at this time, take
a position).

688 Communication No. 845/1999 (CCPR/C/67/D/845/1999), para. 6.7.

689 Tbid.

690 Fourteenth report on reservations to treaties (A/CNOTE4/614/Add.2), paras. 262-267.

691 See paras. 291-367 above (A/CN.4/624).

692 Preliminary objection, judgment of 1 September 2001, Hilaire v. Trinidad and Tobago, Series C,
No. 80, para. 98. See also the Court’s judgment of 1 September 2001 on the preliminary
objection in Benjamin et al. v. Trinidad and Tobago, Series C, No. 81, para. 89. In the latter
judgment, the Court arrived at the same conclusions without, however, stating that the
reservation was incompatible with the object and purpose of the Convention.
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(iii)

433. The European Court of Human Rights took this approach in the principle
invoked in Weber v. Switzerland,©93 Belilos v. Switzerland®94 and Loizidou v. Turkey.695
In all three cases, the Court, after noting the impermissibility of the reservations
formulated by Switzerland and Turkey, applied the European Convention on Human
Rights as if the reservations had not been formulated and, consequently, had
produced no legal effect.

434. In light of this general agreement, it seems essential to include the principle
that an impermissible reservation has no legal effect on the treaty in a draft
guideline 4.5.2, which might read:

4.5.2 Absence of legal effect of an impermissible reservation

A reservation that is null and void pursuant to draft guideline 4.5.1 is devoid of
legal effects.

Effects of the nullity of a reservation on the consent of its author to be bound by
the treaty

435. Draft guideline 4.5.2 — which is not the logical continuation of draft guideline
4.5.1 (and which might constitute the second paragraph of that provision) — does
not, however, resolve all the issues concerning the effects of the nullity of an
impermissible reservation. While it is established that such a reservation cannot
produce legal effects, it is essential to answer the question of whether its author
becomes a contracting party without the benefit of its reservation, or whether the
nullity of its reservation also affects its consent to be bound by the treaty. Both
approaches are consistent with the principle that the reservation has no legal effect:
either the treaty enters into force for the author of the reservation without the latter
benefiting from its impermissible reservation, which thus does not have the intended
effects; or the treaty does not enter into force for the author of the reservation and,
obviously, the reservation also does not produce effects since no treaty relations
exist.096 The Special Rapporteur believes that it is both desirable and possible to
find a middle ground between these apparently irreconcilable positions (which the
partisans of each position have, in the past, presented as irreconcilable).

The two alternatives

436. The first alternative, the severability of an impermissible reservation from the
reserving State’s consent to be bound by the treaty, is currently supported to some
extent by State practice. Many objections have clearly been based on the
impermissibility of a reservation and even, in many cases, have declared such a
reservation to be null and void, and unable to produce effects; nevertheless, in
virtually all cases, the objecting States have not opposed the treaty’s entry into force
and have even favoured the establishment of a treaty relationship with the author of
the reservation. Since a reservation that is null and void has no legal effect, such a

693
694
695
696

Weber v. Switzerland, 22 May 1990, Series A, No. 177, paras. 35-38.

Belilos v. Switzerland, 29 April 1988, Series A, No. 132, para. 60.

Loizidou v. Turkey, 23 March 1995, Series A, No. 310, paras. 89-98.

See D.W. Greig, “Reservations: Equity as a Balancing Factor?”, Australian Yearbook of
International Law, vol. 16, 1995, p. 52; and Ryan Goodman, “Human Rights Treaties, Invalid
Reservations, and State Consent”, American Journal of International Law, vol. 96, 2006, p. 531.
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treaty relationship can only mean that the reserving State is bound by the treaty as a
whole without benefit of the reservation.

437. This approach is confirmed by the practice, followed, inter alia, by the Nordic
States, 7 of formulating what have come to be called objections with “super-
maximum” effect (or intent),%®8 along the lines of Sweden’s objection to the
reservation to the Convention on the Rights of Persons with Disabilities formulated
by El Salvador:

The Government of Sweden therefore objects to the aforesaid reservation
made by the Government of the Republic of El Salvador to the Convention on
the Rights of Persons with Disabilities and considers the reservation null and
void. This objection shall not preclude the entry into force of the Convention
between El Salvador and Sweden. The Convention enters into force in its
entirety between El Salvador and Sweden, without El Salvador benefiting from
its reservation. 6%

438. Such objections, of which the Nordic States — though not the originators of
this practice’9© — make frequent use, have been appearing for some 15 years and
are used more and more often, especially by the European States. Apart from
Sweden, Austria,”0! the Czech Republic792 and the Netherlands793 have also sought
to give super-maximum effect to their objections to the reservations to the
2006 Convention on the Rights of Persons with Disabilities, made by El Salvador
and Thailand.

439. More recently, in early 2010, several European States objected to the
reservation formulated by the United States of America upon expressing its consent
to be bound by Protocol III to the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May Be Deemed to be Excessively
Injurious or to Have Indiscriminate Effects. No fewer than five of these objections
contain wording intended to produce so-called “super-maximum” effect.704 Likewise,

697 Concerning this practice, see, inter alia, Klabbers (note 652 above), pp. 183-186.

698 See Simma (note 618 above), pp. 667-668. See also the eighth report on reservations to treaties

(2003) (A/CN.4/535/Add.1), para. 96; and paras. 364-368 of the present report (A/CN.4/624).

Multilateral Treaties Deposited with the Secretary-General, chap. IV, 15, available from

http://treaties.un.org (Status of Treaties). See also Sweden’s objection to the reservation to the

same Convention formulated by Thailand (ibid.).

700 One of the earliest objections that, while not explicit in this regard, can be termed an objection

with “super-maximum” effect was made by Portugal in response to the reservation to the

Convention on the Elimination of All Forms of Discrimination against Women made by the

Maldives (note 674 above).

Multilateral Treaties Deposited with the Secretary-General, chap. IV, 15, available from

http://treaties.un.org (Status of Treaties). In its objection, the Austrian Government stressed that

“[t]his objection, however, does not preclude the entry into force, in its entirety, of the

Convention between Austria and El Salvador” (emphasis added).

702 Tbid.

703 Ibid. (chap. IV, 15). The Government of the Netherlands specified that “[i]t is the understanding
of the Government of the Kingdom of the Netherlands that the reservation of the Government of
the Republic of El Salvador does not exclude or modify the legal effect of the provisions of the
Convention in their application to the Republic of El Salvador”.

704 Ibid. (chap. XXVI, 2): Austria (“the Government of Austria objects to the aforementioned
reservation made by the United States of America to the Convention on prohibitions or
restrictions on the use of certain conventional weapons which may be deemed to be excessively
injurious or to have indiscriminate effects (Protocol III). This position however does not

69

el

70
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Austria, the Czech Republic, Estonia, Latvia, Norway, Romania, Slovakia and Spain
included in their objections to Qatar’s reservation to the Convention on the
Elimination of All Forms of Discrimination against Women the proviso that those
objections did not preclude the entry into force of the Convention as between those
States and the reserving State, without the latter benefiting from the reservation.70>
This largely European practice is undoubtedly influenced by the 1999
recommendation of the Council of Europe on responses to inadmissible reservations
to international treaties, which includes a number of model response clauses for use
by member States; 706 the above-mentioned objections closely mirror these clauses.

440. It is clear that this practice is supported to some extent by the decisions of
human rights bodies and regional courts, such as the European and Inter-American
Courts of Human Rights.

441. In its landmark judgment in Belilos v. Switzerland,7°7 the European Court of
Human Rights, sitting in plenary session, not only reclassified the interpretative
declaration formulated by the Swiss Government, but also had to decide whether the
reservation (incorrectly referred to as an interpretative declaration) was valid.
Having concluded that Switzerland’s reservation was impermissible, particularly in
relation to the conditions set out in article 64798 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights), the Court added: “At the same time, it is beyond doubt that
Switzerland is, and regards itself as, bound by the Convention irrespective of the
validity of the declaration”.70°

preclude the entry into force in its entirety of the Convention between the United States of
America and Austria”); Cyprus (“the Government of the Republic of Cyprus objects to the
aforementioned reservation by the United States of America to Protocol 111 of the CCW. This
position does not preclude the entry into force of the Convention between the United States of
America and the Republic of Cyprus in its entirety”); Finland (“The Government of Finland
therefore objects to the said reservation and considers that it is without legal effect between the
United States of America and Finland. This objection shall not preclude the entry into force of
Protocol III between the United States of America and Finland”); Norway (“The Government of
the Kingdom of Norway objects to the aforesaid reservation by the Government of the United
States of America to the Protocol on Prohibitions or Restrictions on the Use of Incendiary
Weapons (Protocol III) to the United Nations Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to
Have Indiscriminate Effects. However, this objection shall not preclude the entry into force of
the Protocol in its entirety between the two States, without the United States of America
benefiting from its reservation”); and Sweden (“The Government of Sweden objects to the
aforesaid reservation made by the Government of the United States of America to Protocol 111 to
the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
which may be deemed to be Excessively Injurious or to have Indiscriminate Effects and
considers the reservation without legal effect. This objection shall not preclude the entry into
force of the Convention between the United States of America and Sweden. The Convention
enters into force in its entirety between the United States of America and Sweden, without the
United States of America benefiting from its reservation”).

705 Multilateral Treaties Deposited with the Secretary-General, chap. 1V, 8, available from

http://treaties.un.org (Status of Treaties).

706 Council of Europe, Committee of Ministers, recommendation No. R(99)13, 18 May 1999.
707 Application No. 10328/83, judgment of 29 April 1988, Series A, No. 132.

708 Now article 57.

709 Application No. 10328/83 (see note 707 above), para. 60.
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442. In its judgment in Weber v. Switzerland,”!9 a chamber of the Court was called
upon to decide whether article 6, paragraph 1, of the Convention was applicable,
whether it had been violated by the respondent State and whether Switzerland’s
reservation in respect of that provision — which, according to the respondent State,
was separate from its interpretative declaration — was applicable. In this
connection, the Swiss Government claimed that

“Switzerland’s reservation in respect of Article 6 § 1 (art. 6-1 [sic]) (...) would
in any case prevent Mr. Weber from relying on non-compliance with the
principle that proceedings before cantonal courts and judges should be
public”.711

The Court went on to consider the permissibility of Switzerland’s reservation and,
more specifically, whether it satisfied the requirements of article 64 of the
Convention. It noted that the reservation:

... does not fulfil one of them, as the Swiss Government did not append “a
brief statement of the law [or laws] concerned” to it. The requirement of
paragraph 2 of Article 64 (art. 64-2 [sic]), however, “both constitutes an
evidential factor and contributes to legal certainty”; its purpose is to “provide a
guarantee — in particular for the other Contracting Parties and the Convention
institutions — that a reservation does not go beyond the provisions expressly
excluded by the State concerned” (see the Belilos judgment previously cited,
Series A no. 132, pp. 27-28, § 59). Disregarding it is a breach not of “a purely
formal requirement” but of “a condition of substance” (ibid.). The material
reservation by Switzerland must accordingly be regarded as invalid.7!2

In contrast to its practice in the Belilos judgment, the Court did not go on to explore
whether the reservation’s nullity had consequences for Switzerland’s consent to be
bound by the Convention. It simply confined itself to considering whether article 6,
paragraph 1, of the Convention had in fact been violated, and concluded that
“[t]here ha[d] therefore been a breach of Article 6 § 1 (art. 6-1 [sic])”.7!3 Thus,
without saying so explicitly, the Court considered that Switzerland remained bound
by the European Convention, despite the nullity of its reservation, and that it could
not benefit from the reservation; that being the case, article 6, paragraph 1, was
enforceable against it.

443. In its judgment on preliminary objections in Loizidou v. Turkey,714 a chamber
of the European Court took the opportunity to develop its jurisprudence
considerably. While in this case the issue of permissibility arose in respect not of a
reservation to a provision of the Convention, but of a “reservation” to the optional
declaration whereby Turkey recognized the compulsory jurisdiction of the Court
pursuant to articles 25 and 46 of the Convention, the lessons of the judgment can
easily be transposed to the problem of reservations. Having found that the
restrictions ratione loci attached to Turkey’s declarations of acceptance of the
Court’s jurisdiction were “invalid”, the Strasbourg judges pursued their line of

710 Application No. 11034/84, judgment of 22 May 1990, Series A, No. 177.
711 Ibid., para. 36.

712 Ibid., para. 38.

713 Ibid., para. 40.

714 Application No. 15318/89, judgment of 23 March 1995, Series A, No. 310.
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reasoning by considering “whether, as a consequence of this finding, the validity of
the acceptances themselves may be called into question”.715 The Court noted:

93. In addressing this issue the Court must bear in mind the special character
of the Convention as an instrument of European public order (ordre public) for
the protection of individual human beings and its mission, as set out in
Atrticle 19 (art. 19), “to ensure the observance of the engagements undertaken
by the High Contracting Parties”.

94. It also recalls the finding in its Belilos v. Switzerland judgment of
29 April 1988, after having struck down an interpretative declaration on the
grounds that it did not conform to Article 64 (art. 64 [sic]), that Switzerland
was still bound by the Convention notwithstanding the invalidity of the
declaration (Series A no. 132, p. 28, para. 60).

95. The Court does not consider that the issue of the severability of the
invalid parts of Turkey’s declarations can be decided by reference to the
statements of her representatives expressed subsequent to the filing of the
declarations either (as regards the declaration under Article 25) (art. 25) before
the Committee of Ministers and the Commission or (as regards both
Articles 25 and 46) (art. 25, art. 46) in the hearing before the Court. In this
connection, it observes that the respondent Government must have been aware,
in view of the consistent practice of Contracting Parties under Articles 25 and
46 (art. 25, art. 46) to accept unconditionally the competence of the
Commission and Court, that the impugned restrictive clauses were of
questionable validity under the Convention system and might be deemed
impermissible by the Convention organs.

It is of relevance to note, in this context, that the Commission had
already expressed the opinion to the Court in its pleadings in the Belgian
Linguistic (Preliminary objection) and Kjeldsen, Busk Madsen and Pedersen v.
Denmark cases (judgments of 9 February 1967 and 7 December 1976, Series A
nos. 5 and 23 respectively) that Article 46 (art. 46) did not permit any
restrictions in respect of recognition of the Court’s jurisdiction (see respectively,
the second memorial of the Commission of 14 July 1966, Series B no. 3, vol. I,
p- 432, and the memorial of the Commission (Preliminary objection) of
26 January 1976, Series B no. 21, p. 119).

The subsequent reaction of various Contracting Parties to the Turkish
declarations (...) lends convincing support to the above observation
concerning Turkey’s awareness of the legal position. That she, against this
background, subsequently filed declarations under both Articles 25 and 46
(art. 25, art. 46) — the latter subsequent to the statements by the Contracting
Parties referred to above — indicates a willingness on her part to run the risk
that the limitation clauses at issue would be declared invalid by the
Convention institutions without affecting the validity of the declarations
themselves. Seen in this light, the ex post facto statements by Turkish
representatives cannot be relied upon to detract from the respondent
Government’s basic — albeit qualified — intention to accept the competence
of the Commission and Court.

715 Ibid., para. 89.
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96. It thus falls to the Court, in the exercise of its responsibilities under
Article 19 (art. 19 [sic]), to decide this issue with reference to the texts of the
respective declarations and the special character of the Convention regime.
The latter, it must be said, militates in favour of the severance of the impugned
clauses since it is by this technique that the rights and freedoms set out in the
Convention may be ensured in all areas falling within Turkey’s “jurisdiction”
within the meaning of Article 1 (art. 1 [sic]) of the Convention.

97. The Court has examined the text of the declarations and the wording of
the restrictions with a view to determining whether the impugned restrictions
can be severed from the instruments of acceptance or whether they form an
integral and inseparable part of them. Even considering the texts of the
Article 25 and 46 (art. 25, art. 46 [sic]) declarations taken together, it considers
that the impugned restrictions can be separated from the remainder of the text
leaving intact the acceptance of the optional clauses.

98. It follows that the declarations of 28 January 1987 and 22 January 1990
under Articles 25 and 46 (art. 25, art. 46 [SiC]) contain valid acceptances of the
competence of the Commission and Court.716

444. In its judgment on preliminary objections in Hilaire v. Trinidad and Tobago,7!7
the Inter-American Court of Human Rights likewise noted that, in light of the
American Convention on Human Rights and its object and purpose, Trinidad and
Tobago could not benefit from the limitation included in its instrument of
acceptance of the Court’s jurisdiction but was still bound by its acceptance of that
compulsory jurisdiction.718

445. With the individual communication, Rawle Kennedy v. Trinidad and Tobago, a
comparable problem concerning a reservation formulated by the State party upon
reacceding to the First Optional Protocol to the International Covenant on Civil and
Political Rights was brought before the Human Rights Committee. Having found the
reservation thus formulated to be impermissible by reason of its discriminatory
nature, the Committee merely noted, “The consequence is that the Committee is not
precluded from considering the present communication under the Optional
Protocol”.719 In other words, Trinidad and Tobago was still bound by the Protocol
without benefit of the reservation.

446. This decision of the Human Rights Committee is consistent with its
conclusions in general comment No. 24 on issues relating to reservations made upon
ratification or accession to the Covenant or the Optional Protocols thereto, or in
relation to declarations under article 41 of the Covenant,’20 in which the Committee
affirmed that

The normal consequence of an unacceptable reservation is not that the
Covenant will not be in effect at all for a reserving party. Rather, such a

716 Ibid., paras. 93-98.

717 Judgment of 1 September 2001, Series C, No. 80.

718 Ibid., para. 98.

719 Communication No. 845/1999, decision of 2 November 1999 (CCPR/C/67/D/845/1999),
para. 6.7. See also para. 431 above.

720 Official Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), vol. I,
annex V, pp. 119-125.
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reservation will generally be severable, in the sense that the Covenant will be
operative for the reserving party without benefit of the reservation.72!

It should be noted at this stage that the wording adopted by the Committee does not
suggest that this “normal” consequence is the only one possible or that other
solutions may not exist.

447. In its observations on the Human Rights Committee’s general comment
No. 24, France nonetheless stated categorically

that agreements, whatever their nature, are governed by the law of treaties, that
they are based on States’ consent and that reservations are conditions which
States attach to that consent; it necessarily follows that if these reservations are
deemed incompatible with the purpose and object of the treaty, the only course
open is to declare that this consent is not valid and decide that these States
cannot be considered parties to the instrument in question.722

448. This view, which reflects the second (and the only other) possible answer to
the question of whether the author of an impermissible reservation becomes a
contracting party is based on the principle that the nullity of the reservation affects
the whole of the instrument of consent to be bound by the treaty. In a 1951 advisory
opinion, the International Court of Justice answered, in response to the General
Assembly’s question I,

that a State which has made and maintained a reservation which has been
objected to by one or more of the parties to the Convention but not by others,
can be regarded as being a party to the Convention if the reservation is
compatible with the object and purpose of the Convention; otherwise, that
Sate cannot be regarded as being a party to the Convention.723

This approach views the reservation as a sine qua non for the reserving State’s
consent to be bound by the treaty and seems to be the only approach that is
consistent with the principle of consent. If the condition is not permissible, there is
no consent on the part of the reserving State. In these circumstances, only the
reserving State can take the necessary decisions to remedy the nullity of its
reservation, and it should not be regarded as a party to the treaty until such time as it
has withdrawn or amended its reservation.

449. The practice of the Secretary-General as depositary of multilateral treaties also
seems to confirm this radical solution. The Summary of Practice explains in this
respect:

191. If the treaty forbids any reservation, the Secretary-General will refuse to
accept the deposit of the instrument. The Secretary-General will call the
attention of the State concerned to the difficulty and shall not issue any
notification concerning the instrument to any other State concerned (...).

192. If the prohibition is to only specific articles, or conversely reservations
are authorized only in respect of specific provisions, the Secretary-General

721 ]bid., p. 124, para. 18.

722 Report of the Human Rights Committee, Official Records of the General Assembly, Fifty-first
Session, Supplement No. 40 (A/51/40), vol. I, p. 106, para. 13.

723 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, 1.C.J. Reports 1951, p. 29 (emphasis added).

10-37788



A/CN.4/624/Add.1

shall act, mutatis mutandis, in a similar fashion if the reservations are not in
keeping with the relevant provisions of the treaty. (...)

193. However, only if there is prima facie no doubt that the statement
accompanying the instrument is an unauthorized reservation does the
Secretary-General refuse the deposit. Such would evidently be the case if the
statement, for example, read “State XXX shall not apply article YYY”, when
the treaty prohibited all reservations or reservations to article YY'Y.724

There is, however, no need to distinguish between reservations that are prohibited
by the treaty and reservations that are impermissible for other reasons.725

450. State practice, while not completely absent, is still less consistent in this
regard. For example, Israel, Italy and the United Kingdom objected to the
reservation formulated by Burundi upon acceding to the 1973 Convention on the
Prevention and Punishment of Crimes against Internationally Protected Persons,
including Diplomatic Agents. But whereas

[tThe Government of the State of Israel regards the reservation entered by the
Government of Burundi as incompatible with the object and purpose of the
Convention and is unable to consider Burundi as having validly acceded to the
Convention until such time as the reservation is withdrawn, 726

the other two States that objected to Burundi’s reservation did not include such a
statement in their objections.”27

451. The Government of the Republic of China, which ratified the Convention on
the Prevention and Punishment of the Crime of Genocide in 1951,728 stated that it

724 Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties
(ST/LEG/7/Rev.1), p. 57, paras. 191-193.

725 See guideline 3.3 (Consequences of the non-permissibility of a reservation) and the commentary
thereto (Official Records of the General Assembly, Sixty-fourth Session, Supplement No. 10
(A/64/10), pp. 302-308).

726 Multilateral Treaties Deposited with the Secretary-General, chap. XVIIIL.7, available from
http://treaties.un.org. The United Kingdom’s objection reads: “The purpose of this Convention
was to secure the world-wide repression of crimes against internationally protected persons,
including diplomatic agents, and to deny the perpetrators of such crimes a safe haven.
Accordingly the Government of the United Kingdom of Great Britain and Northern Ireland
regard the reservation entered by the Government of Burundi as incompatible with the object
and purpose of the Convention, and are unable to consider Burundi as having validly acceded to
the Convention until such time as the reservation is withdrawn” (ibid.). Italy objected that “the
purpose of the Convention is to ensure the punishment, world-wide, of crimes against
internationally protected persons, including diplomatic agents, and to deny a safe haven to the
perpetrators of such crimes. Considering therefore that the reservation expressed by the
Government of Burundi is incompatible with the aim and purpose of the Convention, the Italian
Government can not consider Burundi’s accession to the Convention as valid as long as it does
not withdraw that reservation” (ibid.).

727 The Federal Republic of Germany objected: “The Government of the Federal Republic of
Germany considers the reservation made by the Government of Burundi concerning article 2,
paragraph 2, and article 6, paragraph 1, of the Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, including Diplomatic Agents, to be
incompatible with the object and purpose of the Convention” (ibid.). The Government of France,
upon acceding to the Convention, stated that it “objects to the declaration made by Burundi on
17 December 1980 limiting the application of the provisions of article 2, paragraph 2, and
article 6, paragraph 1” (ibid.).
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. objects to all the identical reservations made at the time of signature or
ratification or accession to the Convention by Bulgaria, Byelorussian Soviet
Socialist Republic, Czechoslovakia, Hungary, Poland, Romania, the Ukrainian
Soviet Socialist Republic and the Union of Soviet Socialist Republics. The
Chinese Government considers the above-mentioned reservations as
incompatible with the object and purpose of the Convention and, therefore, by
virtue of the Advisory Opinion of the International Court of Justice of 28 May
1951, would not regard the above-mentioned States as being Parties to the
Convention.72°

Only the Government of the Netherlands formulated a comparable objection, in
1966.730

452. In the vast majority of cases, States that formulate objections to a reservation
that they consider impermissible expressly state that their objection does not
preclude the entry into force of the treaty in their relations with the reserving State,
while seeing no need to elaborate further on the content of any such treaty
relationship. Struck by this practice, which may seem inconsistent, the International
Law Commission in 2005 sought comments from the States Members of the United
Nations on the following question:

States often object to a reservation that they consider incompatible with the
object and purpose of the treaty, but without opposing the entry into force of
the treaty between themselves and the author of the reservation. The
Commission would be particularly interested in Governments’ comments on
this practice. It would like to know, in particular, what effects the authors
expect such objections to have, and how, in Governments’ view, this practice
accords with article 19 (c¢) of the 1969 Vienna Convention on the Law of
Treaties.”3!

453. The views expressed by several delegations in the Sixth Committee clearly
show that there is no agreement on the approach to the thorny question of the
validity of consent to be bound by the treaty in the case of an impermissible
reservation. Several States732 have maintained that this practice was “paradoxical”

728

729
730

73

732

This notification was made prior to the adoption, on 25 October 1971, of General Assembly
resolution 2758 (XXVI), whereby the Assembly decided “to restore all its rights to the People’s
Republic of China and to recognize the representatives of its Government as the only legitimate
representatives of China to the United Nations”; the Government of the People’s Republic of
China declared, upon ratifying the 1948 Genocide Convention on 18 April 1983, that “The
ratification to the said Convention by the Taiwan local authorities on 19 July 1951 in the name
of China is illegal and therefore null and void” (ibid., chap. IV.1).

Ibid.

The objection by the Netherlands reads: “The Government of the Kingdom of the Netherlands
declares that it considers the reservations made by Albania, Algeria, Bulgaria, the Byelorussian
Soviet Socialist Republic, Czechoslovakia, Hungary, India, Morocco, Poland, Romania, the
Ukrainian Soviet Socialist Republic and the Union of Soviet Socialist Republics in respect of
article IX of the Convention on the Prevention and Punishment of the Crime of Genocide, opened
for signature at Paris on 9 December 1948, to be incompatible with the object and purpose of the
Convention. The Government of the Kingdom of the Netherlands therefore does not deem any
State which has made or which will make such reservation a party to the Convention” (ibid.).
Official Records of the General Assembly, Sixtieth Session, Supplement No. 10 (A/60/10),

para. 29.

See A/C.6/60/SR.14, paras. 3 (United Kingdom) and 72 (France); and A/C.6/60/SR.16, paras. 20
(Italy) and 44 (Portugal).
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and that, in any event, the author of the objection “could not simply ignore the
reservation and act as if it had never been formulated”.733 The French delegation
stressed that

such an objection would create the so-called “super-maximum effect”, since it
would allow for the application of the treaty as a whole without regard to the
fact that a reservation had been entered. That would compromise the basic
principle of consensus underlying the law of treaties. 734

Others, however, noted that it would be better to have the author of the reservation
become a contracting State or contracting organization than to exclude it from the
circle of parties. In that regard, the representative of Sweden, speaking on behalf of
the Nordic countries, said:

The practice of severing reservations incompatible with the object and purpose
of a treaty accorded well with article 19, which made it clear that such
reservations were not expected to be included in the treaty relations between
States. While one alternative in objecting to impermissible reservations was to
exclude bilateral treaty relations altogether, the option of severability secured
bilateral treaty relations and opened up possibilities of dialogue within the
treaty regime.’33

454. However, it should be noted that those who share this point of view have made
the entry into force of the treaty conditional on the will of the author of the
reservation: “However, account must be taken of the will of the reserving State
regarding the relationship between the ratification of a treaty and the reservation”.73¢

b.  Presumption of the will of the author of an impermissible reservation

455. Although the two approaches and the two points of view concerning the
question of the entry into force of the treaty may initially appear diametrically
opposed, both are consistent with the principle that underlies treaty law: the
principle of consent. There is no doubt that the key to the problem is simply the will
of the author of the reservation: does it purport to be bound by the treaty even if its
reservation is impermissible — without benefit of the reservation — or is its
reservation a sine qua non for its commitment to be bound by the treaty?

456. In the context of an issue which, while specific, is comparable to reservations
to optional declarations accepting the compulsory jurisdiction of the International
Court of Justice as envisaged in article 36, paragraph 2, of the Statute of the Court,
Judge Lauterpacht, in his dissenting opinion to the Court’s judgment on the
preliminary objection in the Interhandel case, stated:

w

733 A/C.6/60/SR.14, para. 72 (France).

734 Tbid.

735 A/C.6/60/SR.14, para. 23 (Sweden). See also A/C.6/60/SR.17, para. 24 (Spain); A/C.6/60/SR.18,
para. 86 (Malaysia); and A/C.6/60/SR.19, para. 39 (Greece).

736 A/C.6/60/SR.14, para. 23 (Sweden). See also the position of the United Kingdom (ibid., para. 4):
“On the related issue of the ‘super-maximum effect’ of an objection, consisting in the
determination not only that the reservation objected to was not valid but also that, as a result,
the treaty as a whole applied ipso facto in the relations between the two States, his delegation
considered that that could occur only in the most exceptional circumstances, for example, if the
State making the reservation could be said to have accepted or acquiesced in such an effect.”
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If that reservation is an essential condition of the Acceptance in the sense that
without it the declaring State would have been wholly unwilling to undertake
the principal obligation, then it is not open to the Court to disregard that
reservation and at the same time to hold the accepting State bound by the
Declaration.737

Thus, the important issue is the will of the author of the reservation and its intent to
be bound by the treaty, with or without benefit of its reservation. This is also true in
the case of more classic reservations to treaty provisions.

457. In its judgment in the Belilos case, the European Court of Human Rights paid
particular attention to Switzerland’s position with regard to the European
Convention. It expressly noted: “At the same time, Switzerland was, and regarded
itself as, bound by the Convention irrespective of validity of the declaration.”738
Thus, the Court clearly took into consideration the fact that Switzerland itself — the
author of the impermissible “reservation” — considered itself to be bound by the
Treaty despite the nullity of this reservation and had behaved accordingly.

458. In the Loizidou case, the European Court also based its judgment, if not on the
will of the Turkish Government — which had submitted during the proceedings
before the Court that “if the restrictions attached to the Article 25 and 46 (art. 25,
art. 46) declarations were not recognised to be valid, as a whole, the declarations
were to be considered null and void in their entirety”73® — then on the fact that
Turkey had knowingly ran the risk that the restrictions resulting from its reservation
would be declared impermissible:

That she, against this background, subsequently filed declarations under both
Atrticles 25 and 46 (art. 25, art. 46) — the latter subsequent to the statements
by the Contracting Parties referred to above — indicates a willingness on her
part to run the risk that the limitation clauses at issue would be declared
invalid by the Convention institutions without affecting the validity of the
declarations themselves.740

459. The “Strasbourg approach”74! thus consists of acting on the reserving State’s
will to be bound by the treaty even if its reservation is impermissible.”42 In so
doing, the Court did not, however, rely only on the express declarations of the State
in question — as, for example, it did in the Belilos case743 — it also sought to
“re-establish” the will of the State. As William A. Schabas wrote,

737

738
739
740
74
742

743

Interhandel (Switzerland v. United States of America), dissenting opinion of Sir Hersch
Lauterpacht, 1.C.J. Reports 1959, p. 117.

See note 709 above.

Note 714 above, para. 90.

Ibid., para. 95.

Simma (see note 618 above), p. 670.

See also note 736 above. According to Gaja, “Una soluzione alternativa alla quale si puo
giungere nella ricostruzione della volonta dello Stato autore della riserva ¢ che tale Stato abbia
inteso vincolarsi in base al trattato anche nel caso in cui la riserva fosse considerata
inammissibile e quindi senza il beneficio della riserva” [An alternative basis for subsequent
determination of the will of the reserving State is that the State in question must have purported
to be bound by the treaty even if the reservation was considered inadmissible, i.e., without the
benefit of the reservation] (note 618 above, p. 358).

On this case and its impact, see Roberto Baratta, Gli effetti delle riserve ai trattati (Milan,
Antonio Giuffre, 1999), pp. 160-163; Henry J. Bourguignon, “The Belios Case: New Light on
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[t]he European Court did not set aside the test of intention in determining
whether a reservation is severable. Rather, it appears to highlight the difficulty
in identifying such intention and expresses a disregard for such factors as
formal declarations by the state.744

Only where it is established that the reserving State did not consider its reservation
(which has been recognized as impermissible) to be an essential element of its
consent to be bound by the treaty is the reservation separable from its treaty
obligation.

460. Moreover, the European Court of Human Rights and the Inter-American Court
of Human Rights do not limit their consideration to the will of the State that is the
author of the impermissible reservation; both Courts take into account the specific
nature of the instruments that they are mandated to enforce. In the Loizidou case, for
example, the European Court noted:

In addressing this issue the Court must bear in mind the special character of
the Convention as an instrument of European public order (ordre public) for
the protection of individual human beings and its mission, as set out in
Atrticle 19 (art. 19), “to ensure the observance of the engagements undertaken
by the High Contracting Parties”.74>

The Inter-American Court, for its part, stressed in its judgement in the Hilaire v.
Trinidad and Tobago case:

93. Moreover, accepting the said declaration in the manner proposed by the
State would lead to a situation in which the Court would have the State’s
Constitution as its first point of reference, and the American Convention only
as a subsidiary parameter, a situation which would cause a fragmentation of
the international legal order for the protection of human rights, and which
would render illusory the object and purpose of the Convention.

94. The American Convention and the other human rights treaties are
inspired by a set of higher common values (centered around the protection of
the human being), are endowed with specific supervisory mechanisms, are
applied as a collective guarantee, embody essentially objective obligations,
and have a special character that sets them apart from other treaties. ...74¢

461. The position expressed by the Human Rights Committee in its general
comment No. 24 is even more categorical.’47 In fact, the Committee makes no

Reservations to Multilateral Treaties”, Virginia Journal of International Law, vol. 29 (1989),
pp- 347-386; lain Cameron and Frank Horn, “Reservations to the European Convention on
Human Rights: the Belilos Case”, German Yearbook of International Law, vol. 33 (1990),

pp. 69-116; Susan Marks, “Reservations unhinged: the Belilos case before the European Court
of Human Rights”, International Comparative Law Quarterly, vol. 39 (1990), pp. 300-327; and
Gérard Cohen-Jonathan, “Les réserves a la Convention européenne des droits de I’homme (a
propos de ’arrét Belilos du 29 avril 1988)”, Revue générale de droit international public,

vol. 93, No. 2 (1989), pp. 272-314.

744 William A. Schabas, “Invalid Reservations to the International Covenant on Civil and Political
Rights: Is the United States Still a Party?”, Brooklyn Journal of International Law, vol. 21
(1995), p. 322.

745 Note 714 above, para. 93.

746 Judgment of 1 September 2001 (preliminary objections), Series C, No. 80, paras. 93-94.

747 In her expanded working paper, Hampson states: “A monitoring body cannot be expected to give
effect to a reservation it has found to be incompatible with the objects and purposes of the
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connection between the entry into force of the treaty, despite the nullity of the
impermissible reservation, and the author’s will in that regard. It simply states that
the “normal consequence”748 is the entry into force of the treaty for the author of
the reservation without benefit of the reservation. However, as noted above, 749 this
“normal” consequence, which the Committee apparently views as somewhat
automatic, does not exclude (and, conversely, suggests) the possibility that the
impermissible reservation may produce other “abnormal” consequences. But the
Committee is silent on both the question of what these other consequences might be,
and the question of how and by what the “normal” consequence and the potential
“abnormal” consequence are triggered.

462. In any event, the position taken by the human rights bodies has been nuanced
to a considerable extent in recent years. For example, at the fourth inter-committee
meeting of the human rights treaty bodies and the seventeenth meeting of
chairpersons of these bodies, it was noted that:

[i]n a meeting with ILC on 31 July 2003, HRC confirmed that the Committee
continued to endorse general comment No. 24, and several members of the
Committee stressed that there was growing support for the severability
approach, but that there was no automatic conclusion of severability for
inadmissible reservations but only a presumption. 750

463. In 2006, the working group on reservations noted that there were several
potential consequences of a reservation that had been ruled impermissible. It
ultimately proposed the following Recommendation No. 7:

... The consequence that applies in a particular situation depends on the
intention of the Sate at the time it enters its reservation. This intention must
be identified during a serious examination of the available information, with
the presumption, which may be refuted, that the State would prefer to remain a
party to the treaty without the benefit of the reservation, rather than being
excluded. 75!

464. The working group’s recommendations,’52 which the sixth inter-committee
meeting of the human rights treaty bodies endorsed?33 in 2007, are recalled in the
introduction to the present report.7>#4 According to new Recommendation No. 7:

As to the consequences of invalidity, the Working Group agrees with the
proposal of the Special Rapporteur of the International Law Commission
according to which an invalid reservation is to be considered null and void. It
follows that a State will not be able to rely on such a reservation and, unless its

treaty. The result is the application of the treaty without the reservation, whether that is called
‘severance’ or disguised by the use of some other phrase, such as nonapplication” (see note 666
above, para. 59).

748 Note 721 above.

749 See para. 446 above.

750 Report on the practice of the treaty bodies with respect to reservations made to the core
international human rights treaties (HRI/MC/2005/5), para. 37.

751 HRI/MC/2006/5, para. 16 (emphasis added).

752 See HRI/MC/2007/5, pp. 6-8.

753 Report of the sixth inter-committee meeting of human rights treaty bodies (A/62/224), Annex,
para. 48 (v).

754 A/CN.4/614, para. 53.
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contrary intention is incontrovertibly established, will remain a party to the
treaty without the benefit of the reservation (emphasis added).

465. Thus, it is clear that the deciding factor is still the intention of the State that is
the author of the impermissible reservation. Entry into force is no longer simply an
automatic consequence of the nullity of a reservation, but rather a presumption. In
the Special Rapporteur’s opinion, this position merits serious consideration in the
Guide to Practice since it offers a reasonable compromise between the underlying
principle of treaty law — consent — and the potential to consider that the author of
the impermissible reservation is bound by the treaty without benefit of the
reservation.

466. There might, however, be doubts as to the nature of the presumption;
intellectually, it might be presumed either that the treaty would enter into force or,
on the contrary, that the author of the reservation did not purport for it to enter into
force.

467. A negative presumption — refusing to consider the author of the reservation to
be a contracting State or contracting organization until an intention to the contrary
has been established — may better reflect the principle of consent under which, in
the words of the International Court of Justice, “in its treaty relations a State cannot
be bound without its consent”.755 From this point of view, a State or
international organization that has formulated a reservation — even though it is
impermissible — has, in fact, expressed its disagreement with the provision or
provisions which the reservation purports to modify or the legal effect of which it
purports to exclude. In its observations on general comment No. 24, the United
Kingdom states that it is “hardly feasible to try to hold a State to obligations under
the Covenant which it self-evidently has not ‘expressly recognized’ but rather has
indicated its express unwillingness to accept”.”7>¢ From that point of view, no
agreement to the contrary can be noted or presumed unless the State or organization
in question consents, or at least acquiesces, to be bound by the provision or
provisions without benefit of its reservation.

468. The reverse — positive — presumption has, however, several advantages
which, regardless of any political consideration, argue strongly for it even though it
is clear that this rule is not established in the Vienna Conventions7>7 or in
international customary law.7>8 However, the decisions of the human rights courts,
the positions taken by the human rights treaty bodies and the increasing body of
State practice in this area must not be ignored.

469. First and foremost, it should be borne in mind that the author of the
reservation, by definition, wished to become a contracting party to the treaty in
question. The reservation is formulated when the State or international organization

755 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, 1.C.J. Reports 1951, p. 21.

756 Official Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), p. 133,
para. 14.

757 As noted above, the Vienna Conventions do not address the issue of impermissible reservations;
see paras. 386-402 above.

758 See, inter alia, Roberto Baratta, “Should Invalid Reservations to Human Rights Treaties Be
Disregarded?”, European Journal of International Law, vol. 11, No. 2 (2000), pp. 419-420.

758 biS «Human Rights Treaties, Invalid Reservations, and State Consent”, American Journal of

International Law, vol. 96, 2002, p. 537.
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expresses its consent to be bound by the treaty, thereby conveying its intention to
enter the privileged circle of parties and committing itself to implementation of the
treaty. The reservation certainly plays a role in this process; for the purposes of
establishing the presumption, however, its importance must not be overestimated.
As Ryan Goodman has stated:

The package of reservation a State submits reflects the ideal relationship it
wishes to have in relation to the treaty, not the essential one it requires so as to
be bound.”*® 'S

470. Furthermore, and perhaps most importantly, it is certainly wiser to presume
that the author of the reservation is part of the circle of contracting States or
contracting organizations in order to resolve the problems associated with the nullity
of its reservation in the context of this privileged circle. In that regard, it must not
be forgotten that, as the Commission has noted in its preliminary conclusions on
reservations to normative multilateral treaties including human rights treaties,”>°

in the event of inadmissibility of a reservation, it is the reserving State that has
the responsibility for taking action. This action may consist, for example, in
the State’s either modifying its reservation so as to eliminate the
inadmissibility, or withdrawing its reservation, or forgoing becoming a party to
the treaty.760

To that end, as stressed at the fourth inter-committee meeting of the human rights
treaty bodies and the seventeenth meeting of chairpersons of these bodies, “[hJuman
rights treaty bodies” — or any other mechanism established by the treaty or the
parties to the treaty as a whole — “should be encouraged to continue their current
practice of entering a dialogue with reserving States, with a view to effecting such
changes in the incompatible reservation as to make it compatible with the treaty”.761
This goal may more readily be achieved if the reserving State or reserving
international organization is deemed to be a party to the treaty.

471. Moreover, presumption of the entry into force of the treaty provides legal
certainty. This presumption (provided that it is not conclusive) can help fill the
inevitable legal vacuum between the formulation of the reservation and the
declaration of its nullity; during this entire period (which may last several years),
the author of the reservation has conducted itself as a party and been deemed to be
so by the other parties.

472. In light of these considerations, the Special Rapporteur strongly recommends
that the Commission should support the idea of a relative and rebuttable
presumption, according to which the treaty would apply to a State or international
organization that is the author of an impermissible reservation, not withstanding that
reservation, in the absence of a contrary intention on the part of the author. In other
words, if this basic condition is met (absence of a contrary intention on the part of
the author of the reservation), the treaty is presumed to have entered into force for
the author — provided that the treaty has, in fact, entered into force in respect of the

759 Yearbook ... 1997, vol. II, Part Two, pp. 56-57, para. 157.
760 Ibid., p. 57 (para. 10 of the preliminary conclusions).
761 HRI/MC/2005/5, para. 42.
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contracting States and contracting organizations — and the reservation has no legal
effect on the content of the treaty,”62 which applies in its entirety.

473. In practice, determining the intention of the author of an impermissible
reservation is a challenging process. It is not easy to establish what led a State or an
international organization to express its consent to be bound by the treaty, on the
one hand, and to attach a reservation to that expression of consent, on the other,
since “in international society at the present stage, the State alone could know the
exact role of its reservation to its consent”.763 Since the basic presumption is
rebuttable, it is, however, vital to establish whether the author of the reservation
would knowingly have ratified the treaty without the reservation or whether, on the
contrary, it would have refrained from doing so. Several factors come into play.

474. First, the text of the reservation itself may well contain elements that provide
information about its author’s intention in the event that the reservation is
impermissible. At least, that is the case when reasons for the reservation are given as
recommended in guideline 2.1.9 of the Guide to Practice:

2.1.9 Statement of reasons’64

A reservation should to the extent possible indicate the reasons why it is
being made.

The reasons given for formulating a reservation, in addition to clarifying its
meaning, may also make it possible to determine whether the reservation is deemed
to be an essential condition for the author’s consent to be bound by the treaty. Any
declaration made by the author of the reservation upon signing, ratifying or
acceding to a treaty or making a notification of its succession thereto may also
provide an indication. Any declaration made subsequently, particularly declarations
that the author of the reservation may be required to make in the context of judicial
proceedings concerning the permissibility, and the effects of the impermissibility, of
its reservation, should, however, be treated with caution.765

475. In addition to the actual text of the reservation and the reasons given for its
formulation, the content and context of the provision or provisions of the treaty to
which the reservation relates, on the one hand, and the object and purpose of the
treaty, on the other, must also be taken into account. As mentioned above, both the
European Court of Human Rights and the Inter-American Court of Human Rights
have paid considerable attention to the “special character” of the treaty in
question; 76 there is no reason to limit these considerations to human rights treaties,
which do not constitute a specific category of treaty — at least for the purposes of
applying rules relating to reservations’¢7 — and are not the only treaties to establish
“higher common values”.

762 See paras. 420-434 above.

763 Official Records of the General Assembly, Fifty-second Session, Supplement No. 10 (A/52/10),
para. 83; Yearbook ... 1997, vol. II, Part Two, p. 49.

764 For the commentary to this guideline, see Official Records of the General Assembly, Sixty-third
Session, Supplement No. 10 (A/63/10), pp. 184-189.

765 See note 714 above, para. 95; see also para. 443 above.

766 See para. 460 above.

767 See the second report on reservations to treaties (A/CN.4/477 and Add.1), paras. 55-260;
Yearbook ... 1996, vol. II, Part One, pp. 52-83; and the preliminary conclusions of the
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476. Furthermore, in line with the approach taken by the European Court of Human
Rights in its judgment on the Belilos case,’¢8 it is also advisable to take into
consideration the author’s subsequent attitude in respect of the treaty. The
representatives of Switzerland, by their actions and their statements before the
Court, left no doubt as to the fact that Switzerland would regard itself as bound by
the European Convention even in the event that its interpretative declaration was
deemed impermissible. Moreover, as Schabas pointed out in relation to the
reservations to the 1966 International Covenant on Civil and Political Rights made
by the United States of America:

Certain aspects of the U.S. practice lend weight to the argument that its
general intent is to be bound by the Covenant, whatever the outcome of
litigation concerning the legality of the reservation. It is useful to recall that
Washington fully participated in the drafting of the American Convention
whose provisions are very similar to articles 6 and 7 of the Covenant and were
in fact inspired by them. ... Although briefly questioning the juvenile death
penalty and the exclusion of political crimes, [the U.S. representative] did not
object in substance to the provisions dealing with the death penalty or torture.
The United States signed the American Convention on June 1, 1977 without
reservation. 769

Although, owing to the relative effect of any reservation, caution is certainly
warranted when making comparisons between different treaties, it is possible to
refer to the prior attitude of the reserving State with regard to provisions similar to
those to which the reservation relates. If a State consistently and systematically
excludes the legal effect of a particular obligation contained in several instruments,
such practice could certainly constitute significant proof that the author of the
reservation does not wish to be bound by that obligation under any circumstances.

477. Lastly, the reactions of other States and international organizations must also
be taken into account. Although these reactions obviously cannot, in themselves,
produce legal effects by neutralizing the nullity of the reservation, they can facilitate
an assessment of the author’s intention or, more accurately, the risk that it may
intentionally have run in formulating an impermissible reservation. This is
particularly well illustrated by the European Court of Human Rights in the Loizidou
case; the Court, citing case law established before Turkey formulated its reservation,
as well as the objections made by several States parties to the Convention,?70
concluded that:

The subsequent reaction of various Contracting Parties to the Turkish
declarations (...) lends convincing support to the above observation concerning
Turkey’s awareness of the legal position. That she, against this background,
subsequently filed declarations under both Articles 25 and 46 (art. 25, art. 46
[sic]) — the latter subsequent to the statements by the Contracting Parties
referred to above — indicates a willingness on her part to run the risk that the

Commission on reservations to normative multilateral treaties including human rights treaties
(Yearbook ... 1997, vol. II, Part Two, para. 157, pp. 56-57).

768 See paras. 457-459 above.
769 Schabas (see note 744 above), p. 322 (footnotes omitted).
770 See note 714 above, paras. 18-24.
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limitation clauses at issue would be declared invalid by the Convention
institutions without affecting the validity of the declarations themselves.”7!

478. The combination of these criteria should serve as a guide for the authorities
called upon to rule on the consequences of the nullity of an impermissible
reservation, it being understood, however, that this list is in no way exhaustive and
that all relevant factors for determining the intention of the author of the reservation
must be taken into consideration.

479. That said, the establishment of such a presumption must not constitute
approval of what are now generally called objections with “super-maximum” effect.
Certainly, the result of the presumption may ultimately be the same as the intended
result of such objections. But whereas an objection with “super-maximum”
effect apparently purports to require that the author of the reservation should be
bound by the treaty without benefit of its reservation simply because the reservation
is impermissible, the presumption is based on the intention of the author of the
reservation. Although this intention may be hypothetical if not expressly indicated
by the author, it is understood that nothing prevents the author from making its true
intention known to the other contracting parties. Thus, the requirement that the
treaty must be implemented in its entirety would derive not from a subjective
assessment by another contracting party, but solely from the nullity of the
reservation and the intention of its author. An objection, whether simple or with
“super-maximum” effect, cannot produce such an effect! 772 “No State can be bound
by contractual obligations it does not consider suitable”,”73 neither the objecting
State nor the reserving State, although such considerations clearly do not mean that
the practice has no significance.’74

480. In light of this caveat, it would be advisable to include in the Guide to Practice
a draft guideline 4.5.3 setting out the rebuttable presumption that a treaty is
applicable in its entirety for the author of an impermissible reservation.

481. The first paragraph of draft guideline 4.5.3 as proposed by the Special
Rapporteur sets forth the presumption that the treaty is applicable in its entirety,
while the second contains an illustrative and non-exhaustive list of factors that
should be taken into account in determining the intention of the author of the
reservation. The draft guideline might read:

4.5.3[Application of thetreaty in the case of an impermissible reservation]
[Effects of the nullity of a reservation on consent to be bound by
the treaty]

When an invalid reservation has been formulated in respect of one or
more provisions of a treaty, or of certain specific aspects of the treaty as a
whole, the treaty applies to the reserving State or to the reserving international

77
772
773

774

Ibid., para. 95.

See also paras. 366 and 367 above (A/CN.4/624).

Christian Tomuschat, “Admissibility and Legal Effects of Reservations to Multilateral Treaties”,
Zeitschrift fur auslandisches offentliches Recht und Vdlkerrecht, vol. 27, 1967, p. 466; see also
second report on reservations to treaties (A/CN.4/477/Add.1), paras. 97 and 99; Yearbook ...
1996, vol. 11, Part One, p. 57; and Daniel Miiller, “Article 20 (1969)”, in Olivier Corten and
Pierre Klein (eds.), Les Conventions de Vienne sur le droit des traités, commentaire article par
article (see note 466 above (A/CN.4/624)), pp. 809-811, paras. 20-24.

See paras. 501-513 below.
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organization, not withstanding the reservation, unless a contrary intention of
the said State or organization is established.

The intention of the author of the reservation must be established by
taking into consideration all the available information, including, inter alia:

— The wording of the reservation;

— The provision or provisions to which the reservation relates and the
object and purpose of the treaty;

— The declarations made by the author of the reservation when
negotiating, signing or ratifying the treaty;

— The reactions of other contracting States and contracting
organizations; and

— The subsequent attitude of the author of the reservation.

482. Draft guideline 4.5.3 intentionally refrains from establishing the date on which
the treaty enters into force in such a situation. In most cases, this is subject to
specific conditions established in the treaty itself.77> The specific effects, including
the date on which the treaty enters into force for the author of the impermissible
reservation, are therefore determined by the relevant provisions of the treaty or,
failing any such provision, by treaty law.776

(c) Reactionsto an impermissible reservation

483. It is clear from the above considerations that neither the nullity of the
reservation — owing to its impermissibility — nor the effects of this nullity are
dependent on the reactions of contracting States or contracting organizations other
than the author of the reservation. The nullity of the reservation arises from its
impermissibility. In turn, a reservation that is null and void has no effect on the
treaty, not because of its acceptance or objection by the other contracting parties,
but solely because of its nullity. In other words, in light of the distinction made in
the chapeau of article 21, paragraph 1, of the Vienna Conventions between the
permissibility of a reservation, on the one hand, and the consent of the other
contracting States and contracting organizations, on the other, an impermissible
reservation does not meet the first criterion — permissibility — and it is therefore
not necessary to apply the second criterion — acceptance.

484. Consequently, neither the acceptance of an impermissible reservation (except
in the specific case of unanimous or express acceptance) nor an objection to an
impermissible reservation has any particular consequences with regard to the legal
effects that the reservation does or does not produce.

775 Art. 24, para. 1, of the 1969 Vienna Convention States: “A treaty enters into force in such
manner and upon such date as it may provide or as the negotiating States may agree”.

776 See art. 24, paras. 2 and 3, of the 1969 Vienna Convention. These paragraphs state:
“2. Failing any such provision or agreement, a treaty enters into force as soon as consent to be
bound by the treaty has been established for all the negotiating States.
“3. When the consent of a State to be bound by a treaty is established on a date after the treaty
has come into force, the treaty enters into force for that State on that date, unless the treaty
otherwise provides.”
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(i)  Acceptance of an impermissible reservation

485. The question of the acceptance of a reservation that does not meet the criteria
for permissibility has been discussed at length in the tenth report on reservations to
treaties.”77

486. In that report, the Special Rapporteur recalled that the unilateral acceptance of
a reservation formulated in spite of article 19, subparagraphs (a) and (b), is
undoubtedly excluded and, consequently, devoid of any effect. Sir Humphrey
Waldock, in his capacity as Expert Consultant, clearly expressed his support for this
solution at the Vienna Conference, stating that:

a contracting State could not purport, under article 17 [current article 20], to
accept a reservation prohibited under article 16 [19], paragraph (a) or
paragraph (b), because, by prohibiting the reservation, the contracting States
would expressly have excluded such acceptance.?78

487. The logical consequence of the “impossibility” of accepting a reservation that is
impermissible either under paragraphs (a) or (b) of article 19, or under paragraph (c),
of the same article — which follows exactly the same logic and which there is no
reason to distinguish from the other two paragraphs of the article’’® — is that such
an acceptance cannot produce any legal effect.’80 It cannot “permit” the reservation,
nor can it cause the reservation to produce any effect whatsoever — and certainly
not the effect envisaged in article 21, paragraph 1, of the Vienna Conventions,
which requires that the reservation must have been established. Furthermore, if the
acceptance of an impermissible reservation constituted an agreement between the
author of the impermissible reservation and the State or international organization
that accepted it, it would result in a modification of the treaty in relations between
the two parties; that would be incompatible with article 41, paragraph 1 (b) (ii), of
the Vienna Conventions, which excludes any modification of the treaty if it relates
“to a provision, derogation from which is incompatible with the effective execution
of the object and purpose of the treaty as a whole”.78!

488. On the basis of these considerations the Special Rapporteur, in his tenth report,
proposed a draft guideline 3.3.3:782
3.3.3 Effect of unilateral acceptance of an invalid reservation

Acceptance of a reservation by a contracting State or by a contracting
international organization shall not change the nullity of the reservation.

777 Tenth report on reservations to treaties (2005) (A/CN.4/558 and Add.1 and 2).

778 See note 607 above, 25th meeting, 16 April 1968, para. 2, p. 133.

779 Tenth report on reservations to treaties (A/CN.4/558/Add.2), paras. 181-187.

780 Fourteenth report on reservations to treaties (2009) (A/CN.4/614/Add.1), para. 124.

781 Tenth report on reservations to treaties (2005) (A/CN.4/558/Add.2), para. 201. In that regard,
see Greig, “Reservations: Equity as a Balancing Factor?” (note 497 above (A/CN.4/624)), p. 57,
and Sucharipa-Behrmann, “The Legal Effects of Reservations to Multilateral Treaties” (note 489
above (A/CN.4/624)), pp. 78-79; see, however, the comments made by Eduardo Jiménez de
Aréchaga and Gilberto Amado during the discussions on Sir Humphrey Waldock’s proposals in
1962 (Yearbook ... 1962, vol. I, 653rd meeting, 29 May 1962, paras. 44-45, p. 158, and para. 63,
p. 160).

782 Tenth report on reservations to treaties (2005) (A/CN.4/558/Add.2), para. 202.
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489. At its fifty-eighth session, the Commission suggested, with the agreement of
the Special Rapporteur,’83 that consideration of this draft guideline should be
deferred until such time as it could consider the question of the effects of
reservations.”’%4 Although this was a wise and cautious decision, it should be
acknowledged that, despite the slightly misleading title of draft guideline 3.3.3, it is
a question of identifying not the effect of acceptance of an impermissible
reservation (which would fall under part IV of the Guide to Practice), but rather the
effect of acceptance on the permissibility of the reservation itself (an issue which
arises later in the process than the question of the effect of reservations — the
subject of part IV of the Guide to Practice — but which falls under part III).
Permissibility logically precedes acceptance?8> (the Vienna Conventions also follow
this logic) and draft guideline 3.3.3 relates to the permissibility of the reservation —
in other words, the fact that acceptance cannot change its impermissibility. As the
tenth report on reservations to treaties explains:

The aim of this draft guideline is not to determine the effects of acceptance of
a reservation by a State, but simply to establish that, if the reservation in
question is invalid, it remains null [it might have been preferable to say “it
remains impermissible”] even if it is accepted.78¢

490. Unilateral — even express — acceptance of an impermissible reservation has
no effect as such on the effects produced by this nullity, which have been outlined in
the preceding paragraphs of this report.787 The question of the consequences of
acceptance for the effects of the reservation is not and should not be raised; the
issue is not explored beyond the stage of permissibility, which is not and cannot be
acquired as a result of the acceptance.

491. Draft guideline 3.4.1, which the Special Rapporteur proposed in 2009788
irrespective of the conclusions of chapter III of the present report, 78° reaffirmed
this approach very clearly. This draft guideline is worded as follows: 790

3.4.1 Substantive validity of the acceptance of a reservation

The explicit acceptance of a non-valid reservation is not valid either.

492. This draft guideline shows very clearly that the explicit acceptance of an
impermissible reservation cannot have any effect either; it, too, is impermissible.

493. In light of these comments, the Special Rapporteur suggests that the
Commission should retain draft directive 3.3.3 as it appears in the tenth report.

783

784

785

786

787

788

789

790

Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10),
para. 157.

Ibid., para. 139. See also fourteenth report on reservations to treaties (2009) (A/CN.4/614),
para. 6.

Tenth report on reservations to treaties (2005) (A/CN.4/558/Add.2), para. 205.

Ibid., para. 203.

See paras. 403-481 above.

Official Records of the General Assembly, Sixty-fourth Session, Supplement No. 10 (A/64/10),
p- 189, note 369.

See the conclusions regarding the permissibility of reactions to reservations in the fourteenth
report on reservations to treaties (2009) (A/CN.4/614/Add.1), para. 127.

Draft guideline 3.4.1 was referred to the Drafting Committee in 2009 (Official Records of the
General Assembly, Sixty-fourth Session, Supplement No. 10 (A/64/10), para. 60), and was
adopted that same year.
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494. A major caveat should, however, be raised and, as a result, the categorical
wording of draft guideline 3.3.3 should be nuanced. Although there is little doubt
that an individual acceptance by a contracting State or contracting organization
cannot have the effect of “permitting” an impermissible reservation or produce any
other effect in relation to the reservation or the treaty, the situation is different
where all the contracting States and contracting organizations expressly approve a
reservation that — without this unanimous acceptance — would be impermissible. It
can, in fact, be maintained — and Sir Humphrey Waldock expressly envisaged this
possibility in his first report on the law of treaties7°! — that, in accordance with the

principle of consensus, “the Parties always have a right to amend the treaty by
general agreement inter se in accordance with article 39 of the Vienna Conventions
and (...) nothing prevents them from adopting a unanimous agreement to that end on
the subject of reservations”.792

495. In order to take this situation into account, in 2006793 the Special Rapporteur
proposed a draft guideline 3.3.4:

3.3.4 Effect of collective acceptance of an invalid reservation

A reservation that is explicitly or implicitly prohibited by the treaty or
which is incompatible with its object and purpose may be formulated by a
State or an international organization if none of the other contracting States or
contracting organizations [794] objects to it after having been expressly

consulted by the depositary.

During such consultation, the depositary shall draw the attention of the
signatory States and international organizations and of the contracting States
and international organizations and, where appropriate, the competent organ of
the international organization concerned, to the nature of legal problems raised
by the reservation.

496. The idea underlying this draft guideline is, moreover, to some extent supported
by practice. Although it is not, strictly speaking, a case of unanimous acceptance by
the parties to a treaty, the reservation of neutrality formulated by Switzerland upon
acceding to the Covenant of the League of Nations is an example in which, despite

79

See Waldock, first report on the law of treaties (A/CN.4/144), para. 9; Yearbook ... 1962, vol. II,
p. 65. See also the explanations contained in the tenth report on reservations to treaties (2005)
(A/CN.4/558/Add.2), para. 205.

792 Tenth report on reservations to treaties (A/CN.4/558/Add.2), para. 205 (footnotes omitted). This

position is also maintained by Greig, “Reservations: Equity as a Balancing Factor?” (see note
497 above (A/CN.4/624)), pp. 56-57, and Sucharipa-Behrmann, “The Legal Effects of
Reservations to Multilateral Treaties” (see note 489 above (A/CN.4/624)), p. 78. Bowett, who
shares this position, considers, however, that this possibility does not fall under the law of
reservations (“Reservations to Non-Restricted Multilateral Treaties” (see note 545 above
(A/CN.4/624)), p. 84); see also Catherine Redgwell, “Universality or Integrity? Some
Reflections on Reservations to General Multilateral Treaties”, British Yearbook of International
Law, vol. 64, 1993, p. 269.

793 Tenth report on reservations to treaties (A/CN.4/558/Add.2), para. 207.

794 The draft guideline initially proposed by the Special Rapporteur used the expression
“contracting parties”, which is in common use and which, in his view, included contracting
States and contracting organizations. Following various comments made within the Commission,
the Special Rapporteur reconsidered this convenient term, which he acknowledged to be
incompatible with the definitions of “contracting State” and “contracting organization”, on the
one hand, and “party”, on the other, contained in art. 2, para. 1 (f) (i) and (ii), and para. 1 (g),
respectively, of the 1986 Vienna Convention.
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the prohibition of reservations, the reserving State was admitted into the circle of
States parties.”95

497. In the same vein, the Commission has already recognized, in guideline
2.3.1,796 that the invalidity of a reservation owing to its late formulation may be
remedied by unanimous acceptance — or at least absence of objection — by all the
contracting States and contracting organizations. 797

498. But even then, the issue is different from that of the effects of an
impermissible reservation or that of the effects of reactions thereto; it is the separate
issue of the permissibility of the reservation itself, which, unless it meets the
conditions set out in article 19 of the Vienna Conventions, can become permissible
only through unanimous acceptance by the contracting States or the contracting
organizations. Only then can the Vienna regime continue to play its role: the now-
permissible reservation must be accepted in accordance with the relevant provisions
of article 20 of the Conventions, and that acceptance is indispensable for the
reservation to produce any legal effect pursuant to article 21.

499. Thus, draft guideline 3.3.4, which remains relevant, should also be included in
part III of the Guide to Practice on the “validity of reservations”. In any event, it
would be illogical to place such a draft guideline in the part that deals with the
effects of impermissible reservations. By definition, the reservation in question here
has become permissible by reason of the unanimous acceptance or the absence of
unanimous objection.

500. Draft guidelines 3.3.3 and 3.4.1 address the question of the acceptance of an
impermissible reservation: it can have no effect on either the permissibility of the
reservation — apart from the special case envisaged in draft guideline 3.3.4 — or, a
fortiori, on the legal consequences of the nullity of an impermissible reservation.

(ii) Objection to an impermissible reservation

501. In State practice, the vast majority of objections are based on the
impermissibility of the reservation to which the objection is made. But the authors

795 See Maurice H. Mendelson, “Reservations to the Constitutions of International Organizations”,

British Yearbook of International Law, vol. 45, 1971, pp. 140-141.
796 Guideline 2.3.1, adopted on first reading, reads:

2.3.1 Late formulation of a reservation

Unless the treaty provides otherwise, a State or an international organization may not
formulate a reservation to a treaty after expressing its consent to be bound by the treaty
except if none of the other Contracting Parties objects to the late formulation of the
reservation.

797 For a recent example of the formal “validation” of a late reservation, see the reservation to the
United Nations Convention against Corruption formulated by Mozambique some seven months
after ratifying the Convention (Multilateral Treaties Deposited with the Secretary-General,
chap. XVIII, 14), available from http://treaties.un.org (Status of Treaties). In his depositary
notification of 10 November 2009 (C.N.806.2009.TREATIES-34), the Secretary-General, in his
capacity as depositary, wrote: “Within a period of one year from the date of the depositary
notification transmitting the reservation (C.N.834.2008.TREATIES-32 of 5 November 2008),
none of the Contracting Parties to the said Convention had notified the Secretary-General of an
objection either to the deposit itself or to the procedure envisaged. Consequently, the reservation
in question was accepted for deposit upon the above-stipulated one year period, that is on
4 November 2009”.
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of such objections draw very different conclusions from them: some simply note
that the reservation is impermissible while others state that it is null and void and
without legal effect. Sometimes (but very rarely), the author of the objection states
that its objection precludes the entry into force of the treaty as between itself and the
reserving State; sometimes, on the other hand, it states that the treaty enters into
force in its entirety in these same bilateral relations. 798

502. The jurisprudence of the International Court of Justice is not a model of
consistency on this point.79? In its 1999 orders concerning the requests for
provisional measures submitted by Yugoslavia against Spain and the United States,
the Court simply noted that:

Whereas the Genocide Convention does not prohibit reservations; whereas
Yugoslavia did not object to Spain’s reservation to Article IX; and whereas the
said reservation had the effect of excluding that Article from the provisions of
the Convention in force between the Parties (...).800

The Court’s reasoning did not include any review of the permissibility of the
reservation, apart from the observation that the 1946 Convention did not prohibit it.
The only determining factor seems to have been the absence of an objection by the
State concerned; this reflects the position which the Court had taken in 1951 but
which had subsequently been superseded by the Vienna Convention, with which it is
incompatible: 801

The object and purpose [of the treaty] (...) limit both the freedom of making
reservations and that of objecting to them. It follows that it is the compatibility
of a reservation with the object and purpose of the Convention that must
furnish the criterion for the attitude of a State in making the reservation on
accession as well as for the appraisal by a State in objecting to the reservation.
Such is the rule of conduct which must guide every State in the appraisal
which it must make, individually and from its own standpoint, of the
admissibility of any reservation.802

798 The reactions to the reservation formulated by Qatar upon acceding to the Convention on the
Elimination of All Forms of Discrimination against Women illustrate virtually the full range of
objections imaginable: while the 18 objections (including late ones made by Mexico and
Portugal) all note that the reservation is incompatible with the object and purpose of the
Convention, one (that of Sweden) adds that it is “null and void”, and two others (those of Spain
and the Netherlands) point out that the reservation does not produce any effect on the provisions
of the Convention. Eight of these objections (those of Belgium, Finland, Hungary, Ireland, Italy,
Mexico, Poland and Portugal) specify that the objections do not preclude the entry into force of
the treaty, while ten (those of Austria, the Czech Republic, Estonia, Latvia, the Netherlands,
Norway, Romania, Slovakia, Spain and Sweden) consider that the treaty enters into force for
Qatar without the reserving State being able to rely on its impermissible reservation. See
Multilateral Treaties Deposited with the Secretary-General (chap. IV-8), available from
http://treaties.un.org (Status of Treaties).

799 See the joint separate opinion of Judges Higgins, Kooijmans, Eleraby, Owada and Simma
annexed to the judgment of 3 February 2006, Armed activities on the territory of the Congo
(New Application: 2002) (Democratic Republic of the Congo v. Rwanda), 1.C.J. Reports 2006,
pp- 65-71.

800 QOrders of 2 June 1999, Legality of Use of Force (Yugoslavia v. Spain), Provisional Measures,
1.C.J. Reports 1999, p. 772, para. 32, and p. 924, para. 24.

801 Fourteenth report on reservations to treaties (2009) (A/CN.4/614/Add. 1), paras. 98-100.

802 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
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503. Nonetheless, in its order concerning the request for provisional measures in the
case of Armed activities on the territory of the Congo (New Application: 2002)
(Democratic Republic of the Congo v. Rwanda), the Court modified its approach by
considering in limine the permissibility of Rwanda’s reservation: “[T]hat reservation
does not bear on the substance of the law, but only on the Court’s jurisdiction; (...)
it therefore does not appear contrary to the object and purpose of the
Convention”.803

And in its judgment on the jurisdiction of the Court and the admissibility of the
application, the Court confirmed that:

Rwanda’s reservation to Article IX of the Genocide Convention bears on the
jurisdiction of the Court, and does not affect substantive obligations relating to
acts of genocide themselves under that Convention. In the circumstances of the
present case, the Court cannot conclude that the reservation of Rwanda in
question, which is meant to exclude a particular method of settling a dispute
relating to the interpretation, application or fulfilment of the Convention, is to
be regarded as being incompatible with the object and purpose of the
Convention. 804

The Court thus “added its own assessment as to the compatibility of Rwanda’s
reservation with the object and purpose of the Genocide Convention”.805 Even
though an objection by the Democratic Republic of the Congo was not required in
order to assess the permissibility of the reservation, the Court found it necessary to
add: “As a matter of the law of treaties, when Rwanda acceded to the Genocide

Convention and made the reservation in question, the DRC made no objection to
it.”806

504. This clarification is not superfluous. Indeed, although an objection to a
reservation does not determine the permissibility of the reservation as such, it is an
important element to be considered by all actors involved — the author of the
reservation, the contracting States and contracting organizations, and anybody with
competence to assess the permissibility of a reservation. Nonetheless, it should be
borne in mind that, as the Court indicated in its 1951 advisory opinion: “[e]ach State
which is a party to the Convention is entitled to appraise the validity of the
reservation and it exercises this right individually and from its own standpoint™.807

505. The judgment of the European Court of Human Rights in the Loizidou case
also attaches great importance to the reactions of States parties as an important

803

804

805

806
807

Advisory Opinion (28 May 1951), I.C.J. Reports 1951, p. 24.

Order of 10 July 2002, Armed activities on the territory of the Congo (New Application: 2002)
(Democratic Republic of the Congo v. Rwanda), 1.C.J. Reports 2002, p. 246, para. 72.

Armed activities on the territory of the Congo (New Application: 2002) (Democratic Republic of
the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment (3 February 2006), |.C.J.
Reports 2006, p. 32, para. 67.

Joint separate opinion, cited above (note 799), p. 70, para. 20.

See note 805 above, p. 33, para. 68.

Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, 1.C.J. Reports 1951, p. 26. See also the advisory opinion of the Inter-
American Court of Human Rights on the effect of reservations on the entry into force of the
American Convention on Human Rights, OC-2/82, 24 September 1982, Series A, No. 2, para. 38
(“The States Parties have a legitimate interest, of course, in barring reservations incompatible
with the object and purpose of the Convention. They are free to assert that interest through the
adjudicatory and advisory machinery established by the Convention™).
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element to be considered in assessing the permissibility of Turkey’s reservation.808
The Human Rights Committee confirmed this approach in its general comment
No. 24:

The absence of protest by States cannot imply that a reservation is either
compatible or incompatible with the object and purpose of the Covenant (...).
However, an objection to a reservation made by States may provide some
guidance to the Committee in its interpretation as to its compatibility with the
object and purpose of the Covenant.80°

506. During consideration of the report of the Commission on the work of its fifty-
seventh session, in 2005, Sweden, replying to the Commission’s question regarding
“minimum effect” objections based on the incompatibility of a reservation with the
object and purpose of the treaty,810 expressly supported this position:

Theoretically, an objection was not necessary in order to establish that fact but
was merely a way of calling attention to it. The objection therefore had no real
legal effect of its own and did not even have to be seen as an objection (...).
However, in the absence of a body that could authoritatively classify a
reservation as invalid, such as the European Court of Human Rights, such
“objections” still served an important purpose.81!

507. As established above,®12 the Vienna Conventions do not contain any
rule concerning the effects of reservations that do not meet the conditions
of permissibility set out in article 19, or — as a logical consequence thereof —
concerning the potential reactions of States to such reservations. Under the
Vienna regime, an objection is not an instrument by which contracting States or
organizations assess the permissibility of a reservation; rather, it renders the
reservation inapplicable as against the author of the objection.813 The acceptances
and objections mentioned in article 20 concern only permissible reservations. The
mere fact that these same instruments are used in State practice to react to
impermissible reservations does not mean that these reactions produce the same
effects or that they are subject to the same conditions as objections to permissible
reservations.

508. In the opinion of the Special Rapporteur, however, contrary to what Sweden
may have meant to say in the aforementioned statement,8!4 this is not a sufficient
reason to refuse to consider these reactions as true objections. Such a reaction is
fully consistent with the definition of the term “objection” adopted by the
Commission in guideline 2.6.1 and constitutes

a unilateral statement, however phrased or named, made by a State or an
international organization in response to a reservation to a treaty formulated by
another State or international organization, whereby the former State or
organization purports to exclude (...) the legal effects of the reservation, or to

808 See para. 95 of the judgment of the European Court (para. 443 above).

809 Official Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), p. 151,
para. 17.

810 See note 731 above.

811 A/C.6/60/SR.14, para. 22.

812 See paras. 386-402 above.

813 See paras. 292-295 above.

814 Para. 506 above.
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exclude the application of the treaty as a whole, in relations with the reserving
State or organization.815

The mere fact that ultimately, it is not the objection that achieves the desired goal by
depriving the reservation of effects, but rather the nullity of the reservation, does not
change the goal sought by the objecting State or organization: to exclude all effects
of the impermissible reservation. Thus, it seems, neither appropriate nor useful to
create a new term for these reactions to reservations since the current term not only
corresponds to the definition of “objection” adopted by the Commission but is used
extensively in State practice and, it would appear, is accepted and understood
unanimously.

509. Moreover, although an objection to an impermissible reservation adds nothing
to the nullity of the reservation, it is undoubtedly an important instrument both for
initiating the reservations dialogue and for alerting treaty bodies and international
and domestic courts when they must, where necessary, assess the permissibility of a
reservation. Consequently, it would not be advisable — and would, in fact, be
misleading — simply to note in the Guide to Practice that an objection to an
impermissible reservation is without effect.

510. On the other hand, it is vitally important for States to continue to formulate
objections to reservations which they consider impermissible even though such
declarations may not seem to add anything to the effects that arise, ipso jure and
without any other condition, from the impermissibility of the reservation. This is all
the more important as there are, in fact, only a few bodies that are competent to
assess the permissibility of a contested reservation. As is usual in international
law — in this area as in many others — the absence of an objective assessment
mechanism remains the rule, and its existence the exception.81¢ Hence, pending a
very hypothetical intervention by an impartial third party, “each State establishes for
itself its legal situation vis-a-vis other States” — including, of course, on the issue
of reservations.817

511. States should not be discouraged from formulating objections to reservations
that they consider impermissible. On the contrary, in order to maintain stable treaty
relations, they should be encouraged to do so, provided that they provide reasons for
their position.8!% This is why, in draft guideline 4.5.4, which is proposed for
inclusion in the Guide to Practice, it would not be sufficient simply to set out the
(undoubtedly correct) principle that an objection to an impermissible reservation
does not, as such, produce effects; it is also necessary to discourage any hasty
inference, from the statement of that principle, that this is a futile exercise. Indeed,
it is in every respect very important for States and international organizations to

815 For the full text of guideline 2.6.1 (definition of objections to reservations) and the commentary
thereto, see Official Records of the General Assembly, Fiftieth Session, Supplement No. 10
(A/60/10), pp. 186-202.

816 South West Africa Cases, Second Phase, Judgment (18 July 1966), 1.C.J. Reports 1966, para. 86:
“In the international field, the existence of obligations that cannot in the last resort be enforced
by any legal process, has always been the rule rather than the exception”.

817 Case of Air Service Agreement of 27 March 1946 between the United Sates of America and
France, decision of 9 December 1978, Reports of International Arbitral Awards, vol. XVIII,

p- 483, para. 81.

818 See guideline 2.6.10 (Statement of reasons), which recommends that the author of an objection
to a reservation should indicate the reasons why it is being made. (Official Records of the
General Assembly, Sixty-third Session, Supplement No. 10 (A/63/10), pp. 203-206).

48 10-37788



A/CN.4/624/Add.1

formulate an objection, when they deem it justified, in order to state publicly their
position on the impermissibility of the reservation.

512. However, while it may be preferable, it is not indispensable81® for these
objections to be formulated within the time limit of 12 months, or within any other

time limit set out in the treaty.320 Although they have, as such, no legal effect on the
reservation, such objections still serve an important purpose not only for the author
of the reservation — which would be alerted to the doubts surrounding its
validity — but also for the other contracting States or contracting organizations and
for any authority that may be called upon to assess the permissibility of the
reservation. This was underscored clearly in the commentary to guideline 2.6.15
(Late objections):

This practice [of late objections] should certainly not be condemned. On the
contrary, it allows States and international organizations to express — in the
form of objections — their views as to the validity of a reservation, even when
the reservation was formulated more than 12 months earlier, and this practice
has its advantages, even if such late objections do not produce any immediate
legal effect.82! The same applies a fortiori to objections to reservations that the
objecting States or objecting organizations deem impermissible.

513. This comment is not, however, to be taken as an encouragement to formulate
late objections on the grounds that, even without the objection, the reservation is
null and void and produces no effect. It is in the interests of the author of the
reservation, the other contracting States and contracting organizations and, more
generally, of a stable, clear legal situation, for objections to impermissible
reservations to be made and to be formulated as quickly as possible, so that the legal
situation can be appraised rapidly by all the actors and the author of the reservation
can potentially remedy the impermissibility within the framework of the
reservations dialogue.

514. Given these considerations, the Commission might adopt a draft guideline
4.5.4 summarizing the rules to be applied to reactions to impermissible reservations

819 The Government of Italy, in its late objection to Botswana’s reservations to the International
Covenant on Civil and Political Rights, explained: “The Government of the Italian Republic
considers these reservations to be incompatible with the object and the purpose of the Covenant
according to article 19 of the 1969 Vienna Convention on the Law of Treaties. These
reservations do not fall within the rule of article 20, paragraph 5, and can be objected at any
time” (Multilateral Treaties Deposited with the Secretary-General, chap. V-4, available at
http://treaties.un.org (Status of Treaties). See also Italy’s objection to the reservation of Qatar to
the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, formulated by Qatar (ibid., chap. IV-9); and the position expressed by
Sweden in the Sixth Committee during consideration of the report of the Commission on the
work of its fifty-seventh session (A/C.6/60/SR.14, para. 22).

820 For other recent examples, see the objections of Portugal and Mexico to the reservation

formulated by Qatar upon acceding to the Convention on the Elimination of All Forms of

Discrimination against Women (Multilateral Treaties Deposited with the Secretary-General,

chap. I'V-8, available at http://treaties.un.org (Status of Treaties). Both objections were made on

10 May 2010 (C.N.260.2010.TREATIES-16A and C.N.264.2010.TREATIES-16); Qatar’s

instrument of accession was communicated by the Secretary-General on 8 May 2009.

Official Records of the General Assembly, Sixty-third Session, Supplement No. 10 (A/63/10),

p. 222, para. 3 of the commentary.

82
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and, more specifically, to objections to such reservations. The draft guideline might
read:

4.5.4 Reactions to an impermissible reservation

The effects of the nullity of an impermissible reservation do not depend
on the reaction of a contracting State or of a contracting international
organization.

A State or international organization which, having examined the
permissibility of a reservation in accordance with the present Guide to
Practice, considers that the reservation is impermissible, should nonetheless
formulate a reasoned objection to that effect as soon as possible.

Absence of effect of areservation on treaty relations between the other
contracting parties

515. Article 21, paragraph 2 of the Vienna Conventions provides that: “The
reservation does not modify the provisions of the treaty for the other parties to the
treaty inter se.”

516. Pursuant to this provision, treaty relations between the other parties to the
treaty are not affected by the reservation. This rule of the relativity of legal relations
is designed to preserve the normative system applicable as between the other parties
to the treaty. Although this normative system stands, in relation to the author of the
reservation and to the reservation itself, as the general regime of the treaty (to which
the author of the reservation is bound only partially by reason of its reservation),
this is not necessarily the only regime, since the other parties may also make their
consent subject to reservations which would then modify their mutual relations as
envisaged in article 21, paragraphs 1 and 3.822 The purpose of paragraph 2 is not,
however, to limit the number of normative systems that could be established within
the same treaty, but only to limit the effects of the reservation to the bilateral
relations between the reserving State, on the one hand, and each of the other
contracting States, on the other.

3

517. The scope of paragraph 2 is not limited to “established” reservations —
reservations that meet the requirements of articles 19, 20 and 23 — but this is not a
drafting inconsistency. Indeed, the principle of the relativity of reservations applies
irrespective of the reservation’s permissibility or wvalidity. This is particularly
obvious in the case of invalid reservations, which, owing to their nullity, are
deprived of any effect — for the benefit of their authors and, of course, for the
benefit or to the detriment of the other parties to the treaty.823

518. Furthermore, the acceptance of a reservation and the objections thereto also
have no bearing on the effects of the reservation beyond the bilateral relations
between the author of the reservation and each of the other contracting parties. They
merely identify the parties for whom the reservation is considered to be
established — those which have accepted the reservation®?* — in order to
distinguish them from parties for whom the reservation does not produce any
effect — those which have made an objection to the reservation. However, in

822 See Frank Horn (note 462 above (A/CN.4/624)), p. 142.
823 See paras. 420-434 above.
824 Fourteenth report on reservations to treaties (2009), A/CN.6/614/Add.2, paras. 199-236.
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relations between all the contracting States or contracting organizations except the
author of the reservation, the reservation cannot modify or exclude the legal effects
of one or more provisions of the treaty, or of the treaty as a whole, regardless of
whether these States or organizations have accepted the reservation or objected to it.

519. Although paragraph 2 does not contain any limitation or exception, it might be
wondered whether the rule of the “relativity of legal relations” is as absolute as the
paragraph states.825 Moreover, Sir Humphrey Waldock made this point more
cautiously in the annex to his first report, entitled “Historical summary of the
question of reservations to multilateral conventions™: [in] principle, a reservation
only operates in the relations of States with the reserving State”.82¢ This then raises
the question of whether there are treaties to which the principle of relativity may not

apply.

520. The specific treaties referred to in article 20, paragraphs 2 and 3, are definitely
not an exception to the relativity rule. It is true that the relativity of legal relations
is, to some extent, limited in the case of these treaties, but not with regard to the
other States parties’ relations inter se, which also remain unchanged.

521. Although, in the case of treaties that must be applied in their entirety, the
contracting States and contracting organizations must all give their consent in order
for the reservation to produce its effects, this unanimous consent certainly does not,
in itself, constitute a modification of the treaty itself as between the parties thereto.
Here too, a distinction should therefore be made between two normative systems
within the same treaty: the system governing relations between the author of the
reservation and each of the other parties which have, by definition, all accepted the
reservation, on the one hand, and the system governing relations between these
other parties, on the other. The other parties’ relations inter se remain unchanged.

522. The same reasoning applies in the case of constituent instruments of
international organizations. Although in this case the consent is not necessarily
unanimous, it does not in any way modify the treaty relations between parties other
than the author of the reservation. The majority system simply imposes on the
minority members a position in respect of the author of the reservation, precisely to
avoid the establishment of multiple normative systems within the constituent
instrument. But in this case, it is the acceptance of the reservation by the organ of
the organization which makes the reservation applicable universally, and probably
exclusively, in the other parties’ relations with the reserving State or organization.

523. Even in the event of unanimous acceptance of a reservation which is a priori
invalid,827 it is not the reservation which has been “validated” by the consent of the
parties that modifies the “general” normative system applicable as between the other
parties. Granted, this normative system is modified in so far as the prohibition of the
reservation is lifted or the object and purpose of the treaty are modified in order to
bring the treaty (and its reservation clauses) in line with the reservation.
Nonetheless, this modification of the treaty, which has implications for all the

825 Renata Szafarz maintains that “[i]t is obvious, of course, that ‘the reservation does not modify
the provisions of the treaty for the other parties to the treaty inter se’” (“Reservations to
Multilateral Treaties”, Polish Yearbook of International Law, vol. 2, 1970, p. 311).

826 First report on the law of treaties (A/CN.4/144), Yearbook ... 1962, vol. II, p. 76, n. 5° (emphasis
added).

827 See paras. 494-499 above.
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parties, arises not from the reservation, but from the unanimous consent of the
contracting States and contracting organizations that is the basis of an agreement
purporting to modify the treaty in order to authorize the reservation within the
meaning of article 39 of the Vienna Conventions. 828

524. It should be noted, however, that the parties are still free to modify their treaty
relations if they deem it necessary.82° This possibility may be deduced a contrario
from the Commission’s commentary to draft article 19 of the 1966 draft articles on
the law of treaties (which became article 21 of the 1969 Convention). In the
commentary, the Commission stated that a reservation “does not modify the
provisions of the treaty for the other parties, inter se, since they have not accepted it
as a term of the treaty in their mutual relations”.830

525. In light of these comments, the Commission will certainly, following its usual
practice, wish to include in the Guide to Practice a draft article 4.6, simply repeating
the wording of article 21, paragraph 2, of the Vienna Conventions:

4.6 Absence of effect of areservation on relations between contracting
States and contracting organizations other than itsauthor

A reservation does not modify the provisions of the treaty for the other
parties to the treaty inter se.

526. Moreover, nothing prevents the parties from accepting the reservation as a real
clause of the treaty, or from changing any other provision of the treaty, if they deem
it necessary. However, such modification cannot be made ipso facto by acceptance
of a reservation — as indicated in draft article 4.6 — nor can it be presumed. In any
event, the procedures set out for this purpose in the treaty or, in the absence thereof,
the procedure established by in articles 39 et seq. of the Vienna Conventions must
be followed. In fact, it may become necessary, if not indispensable, 33! to modify the
treaty in its entirety. This depends, however, on the circumstances of each case and
remains at the discretion of the parties. Consequently, it does not seem
indispensable to provide for an exception to the principle established in article 21,
paragraph 2, of the Vienna Conventions. Should the Commission take a different
view, draft guideline 4.6 could still read:

828
829
830

83

See para. 494 above.

Frank Horn (note 462 above (A/CN,4.624)), pp. 142-143.

Yearbook ... 1966, vol. II, p. 209, para. 1.

Such a situation may occur, inter alia, in commodity treaties in which even the principle of
reciprocity cannot “restore” the balance between the parties (Schermers (see note 449 above
(A/CN.4/614/Add.2)) p. 356). Article 64, paragraph 2 (c) of the 1968 International Sugar
Agreement seemed to provide for the possibility of adapting provisions the application of which
had been compromised by the reservation: “In any other instance where reservations are made
[namely in cases where the reservation concerns the economic operation of the Agreement], the
Council shall examine them and decide, by special vote, whether they are to be accepted and, if
so, under what conditions. Such reservations shall become effective only after the Council has
taken a decision on the matter” (emphasis added). See also Imbert (see note 465 above
(A/CN.4/624), p. 250); and Horn (see above note 462 (ibid.)) pp. 142-143.
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4.6 Absence of effect of areservation on relations between contracting
States and contracting organizations other than the author of
the reservation

[Without prejudice to any agreement between the parties as to its
application,] a reservation does not modify the provisions of the treaty for the
other parties to the treaty inter se.
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