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|. BBexenmue

1. B Ilporpamme aeiicTBUl BTOpOro MekIyHapOAHOIO NECATUIETUS KOPEHHBIX
HapoJ0B MHUpa IOJYEPKUBAETCS BaXXHOCTh obecrnedeHus 3(pPeKTHBHOrO ydacTus Ko-
PEHHBIX HapoOJOB B IpolLecce NPUHATUS pemeHnii. OxHa u3 nsatu 3anad [Iporpammsl,
yTBepxkaAeHHON [eHepanbHO#t Accambieeit B ee pesomounu 59/174, cocroutr B mo-
OIIPEHUHU TOJHOIPABHOTO M JAEATEIHHOTO Y4acTHs KOPEHHBIX HApOJOB B MPHUHSATUU
pelIeHuil, KOTOpble MPSMO HJIM KOCBEHHO 3aTParuBaloT MX o0pa3 »KU3HH, TPajHIIH-
OHHBIE 3€MEIIbHbIE YroJbs M TEPPUTOPHH, MX KYIbTYPHYIO CaMOOBITHOCTH KakK KO-
PEHHBIX HapoJO0B, 00JNAaNaIINX KOJUIEKTUBHBIMU NpaBaMH, WIH JIOOBIE Jpyrue ac-
MEeKThl MX )KM3HU Ha OCHOBE NpPHHIMINA CBOOOJHOIO, IMPEIBAPUTEIHLHOTO U 000CHO-
BanHOTO cornacus (A/60/270, myukr 9 ii)).

2. BaxxHOCTH BBIIEYNOMSHYTOTO NPUHLMIA IS IPpaB KOPEHHBIX HAapOAOB IOJ-
TBepKJaeTcs 1enbM psgoM crareil Jexnapanuu Opranuzanuu OObenuHeHHbIX Ha-
LHUH O IpaBax KOPEHHBIX HAPOAOB, KaCaKOUMUXCS y4acTUsl KOPEHHBIX HApOJOB B IIpHU-
HATUH pemieHuit (cM. myHkT 8 Huxe)'. JlecTBUTENbHO, yUacTHE KOPEHHBIX HApOIOB
B NPUHSATHU PEIICHHUH M0 BCEMY CIIEKTPY BOIPOCOB, 3aTParuBalolINX WX 00pa3 xu3-
HU, 00ecHe4yrBaeT OCHOBOIIOJAraloUIyl0 OCHOBY JAJIA IOJb30BaHHMS BCEMH IpaBaMu
yesioBeka. JlaHHBIM NPUHLIMI BBITEKAET U3 MHOXKECTBA YHHBEDPCAJIbHO HNPU3HAHHBIX
IpaB 4elI0BeKa, U ero CyTh MO3BOJISAET KOPEHHBIM HapoaaM CBOOOIHO BEIOUPATh CBOIO
cynp0y B YCIOBHAX PaBEHCTBAa. be3 3TOT0 0CHOBONONATAIOLIETO IPUHIUIA KAaK KOJI-
JICKTUBHBIEC, TaK U UHJUBUYaJIbHbIC IIPABA YEJIIOBEKA KOPEHHBIX HApOJOB HE MOLYT
OBITH peayn30BaHbl B IIOJHOM 00beMe.

3. Baxno, uto B Jlexkyiapanuu HOPOBOAUTCA pa3Iudue MEXAY BHYTPEHHUMH U
BHEIIHUMH MpOIIECCaMHM NPUHATHSA peumieHuil. TakuMm oOpa3oM, KOpEeHHbIE HapOIbl
HUMET NIPaBO HAa aBTOHOMUIO WJIM CaMOOIIPEEIEHUE B BOIIPOCAX, OTHOCAILIUXCS K UX
BHYTPEHHUM U MECTHBIM jenaM (cTaths 4), u MpaBo, €CIM OHH TOTO XKEJAOT, Ha MOJI-
HO€ Y4YacCTHE B IMOJHUTUYECKOM, 3KOHOMHYECKOM, COLMAIBHONU U KYJIBTYPHOHU XKU3HHU
rocynapctsa (cTathst 5), a Tak)Ke Ha ydacTHe B IPHUHATUU PEIICHUH MO BCEM 3aTparu-
BaIONIMM WX U UX TpaBa Bompocam (ctateu 18 u 19). Uubimu cnoBamu, Jlexmapaius
MOJATBEPIKJAET IPaBO KOPEHHBIX HAPOJOB Pa3BHBATh M IOJAJEPKUBATH CBOU COOCT-
BEHHBbIC MHCTUTYTHI IPUHATHS PEIIeHUN U OpTaHbl yIpaBICHUS HapsAIy C UX MPaBOM
y4acTBOBaTh BO BHEIIHUX MpoIleccax MPUHATHS PEUICHUH M B MONUTUYECKOM YCT-
poiicTBe rocynapcTsa. B 370l CBA3M B HacToslIEM AOKJIalLe OyoyT paccMOTPEHBI 00e
9TH 00JIaCTH C YYETOM COOTBETCTBYIOMIMX MEXIyHapPOAHBIX PaMOK.

4. XoTs moHATHE "BHENIHHME" NPOLECCHl MPUHATHSA PELIeHUIl MOXHO B IEJIOM
TOJIKOBaTh KaK BKJIoHalouiee B ce0s U TrocyJapCTBEHHbIE, U HETOCYAapCTBEHHbIE HH-
CTUTYTHI U MPOIECCHI, 3aTparuBaroliie KOpEHHBbIE HapOJbl, ClelyeT OTMETHUTh, 4YTO
Jexnapanusi Bo3aep>KUBaeTCs OT ONpeae/IeHUs MOHATUS "BHYTPEHHUX WU MECTHBIX
nen" KOpeHHBIX HaponoB. TeM He MeHee (OPMYJIUPOBKH HEKOTODPBIX IOJOXEHUN
Jlexnapanuu O4eBMJIHO KOHIENTYaJlbHO CBS3aHBl C MPAaBOM Ha aBTOHOMHIO M CaMo-
ompejieieHne, B YaCTHOCTH cTaThu 5 u 14.

5. Kpome Toro, npuHIun y4acTus B NPUHITUU PEUIEHUH KOHKPETHO B3aHMMOCBS-
3aH C IPaBOM KOPEHHBIX HapoOJOB HAa caMOONpejeseHue, BKIoJyas NpaBo Ha aBTOHO-
MHUIO WM CaMOyIpaBiIeHHE, a TaKXe C O00jM3aHHOCTBIO TOCYAapCTBa KOHCYJIBTHPO-
BaThCs C KOPEHHBIMU HapoJaMHU IO BOIPOCAM, KOTOpbIE MOTYT MX 3aTparuBaTrh, Ha
OCHOBE INPHHIHIA CBOOOJHOTO, MPEABAPUTENIBHOIO M OCO3HAHHOI'O COMNIacHs. JTH
NPaBOBbIE TMOHITHS COCTAaBISIOT HEOTHEMJIEMYIO YacTh JIIO0OH JMCKYyCCHHM O IpaBe

! Crarsu 3-5, 10-12, 14, 15, 17-19, 22, 23, 26-28, 30-32, 36, 38, 40 u 41.
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KOPEHHBIX HapoJOB HAa y4acTHE B NMPUHATHH PEIIEHUH M OyIyT paccMaTpHBaThCs Ha
MPOTSIKEHWH BCETO JOKJaja KaK BaKHbIE AaCTEKTHl IpaBa Ha ydyacTHE B NPHUHATHH
peleHuil.

6. Hakonen, mpaBo Ha yJacTHe MPUMEHHMO K KOPEHHBIM HapoaaM KakK KOJUIEK-
THBHO, TaK ¥ HHINBUAYAJIbHO, U, yYUTHIBasA TOT (PAKT, YTO OTHOCSIIHNECS K KOPEHHBIM
HapojaM IpaBa 0OBIYHO (GOPMYIHPYIOTCS KaK KOJUIEKTHBHEIE IIpaBa, B JoKiIazae Oyaer
TaKXe yAeJIeHO BHUMaHUE KOJUIEKTHUBHOMY HpaBy KOPEHHBIX HApOAOB Ha ydacTHE B
MPUHSATHH PEUICHUH.

MG?KI[yHﬂpOI[HO-HpaBOBaH OCHOBA IIpaB Y€JIOBCKaA

7. MexyHapoaHOE MpaBO MpaB YeJOBEKa MpeaycMaTpUBaeT IPaBO Ha ydacTHe
Kak B o0lleil, Tak U B KOHKpeTHOHW ¢opme. Yyactue B oOuieil ¢popme o3HadaeT BO3-
MOXHOCTb Yy4aCTBOBAaTh B BECHUU T'OCYAapCTBEHHBIX €], B TO BpeMs KaK y4acTHE B
BBIOOpax mpeacTaBisieT co00i KOHKpeTHYIO GopMy yuacTus. [IpaBo npuHUMaTh y4a-
CTHE B TOCYAapCTBEHHBIX JleJaX He OTpaHUYUBaeTCs OQUIUAIBHBIMU MOJIUTHYECKHU-
MU MHCTHTYTaMH, HOCKOJBbKY OHO TaKXXe BKJIIOYAeT B Ce0s COIMAIbHYIO NesTelb-
HOCTb 00I€CTBEHHOTO XapakTepa. Kpome Toro, nmpaBo Ha yyacTHE XapaKTepU3YyeTCH
KaK MHAMBHUJyaJbHOE NMPAaBO M KaK KOJJIEKTUBHOE MpPaBO. DTH OCHOBOIMOJArarolue
NPUHIUIIBL 3amuiieHsl Beeobeid neknapanueil npas yenoBeka, NyHKT 1 cratbu 21
KOTOPOH NpenycMaTpuBaeT, 4To "KaXJAbIH YeloBeK' HMMeeT NMpaBo INPHUHUMATH yda-
CTHUE B YNPaBIEHHUHM CBOEH CTpaHOI HEMOCPEICTBEHHO WM 4Yepe3 MOCPEICTBO CBO-
0oxHO M30paHHBIX NMpeACTaBUTeNeH; a MyHKT 3 cTaThu 21 onpenenser, 4To Bojs "Ha-
pona" noykHa OBITH OCHOBOM BJIACTH NPaBUTEIbCTBA.

8. B Jexnapanuu cogepxurcs 0onee 20 mMonoKeHHH, MOATBEPKAAIOMIUX IPABO
KOPEHHBIX HapOJOB Ha y4yacTHE B NPUHATHU PEIIEHH, cPOPMyIUpPOBaHHBIX, B YaCT-
HOCTH, Kak:. a) mpaBo Ha caMmoompejeienue; b) mpaBo Ha aBTOHOMHIO U CaMOYIpaB-
neunue; C) "mpaBo Ha ydacTue" KOpeHHBIX HapoaoB; d) ux "mpaBo MPUHUMATH AKTHUB-
Hoe yuacTue"; €) 00s13aHHOCTh rOCYIapCcTB "'MOJydaTh UX CBOOOJAHOE, MPEABAPHUTEIb-
Hoe W oco3HaHHOe cornacue"; f) 06A3aHHOCTL CTpEeMUTHCS K "JOOPOBOJIBHOMY CO-
IJaleHUI0" ¢ KOPCHHBIMH Hapojamu; () 00s3aHHOCTh "KOHCYIBTHPOBATHCS W CO-
TPYIHUYATH" ¢ KOPpEHHBIMU Hapojaamu; h) 06s13aHHOCTh IPUHUMATH MEPHI "B COTPYI-
HUYecTBe" ¢ KOPESHHBIMH HApOAaMu; U i) 00I3aHHOCTH MPOSBIATH JOJDKHOE "yBaxe-
HUE K 00bIYasiM" KOPEHHBIX HapoJI0B. DTO SABJISETCS MOATBEPKACHHEM TOTO, YTO Mpa-
BO KOPEHHBIX HApOJOB Ha y4acTHe MPeACTaBIseT cO00il OJIMH U3 OCHOBHBIX NMPUHIIH-
OB paB M0 MEXAYHAapOJAHOMY IpaBy MpaB YeJoBeKa.

9. dopMmynupoBaHHe MpaBa Ha BHEIIHIOW COCTABISIONIYI0 y4YacTHsl IOIYYHIIO
JanbHeiywo pa3paboTKy B HONOXKEHHIX Oojee paHHUX JOrOBOPOB O IpaBax 4elso-
BeKa, BKJII0Yas cTarthbio 25 MexIyHapOJHOTO MaKTa O TPaXJAaHCKUX M MOTUTHYSCKHUX
mpaBax, KOTOpas yCTaHaBIMBAeT MpaBa TPak[JaH. a) MPUHUMATh y4acTHE B BEICHUHU
rOCYJapCTBEHHBIX /el KaK HEIOCPEJCTBEHHO, TaK M 4epe3 MOCPEACTBO CBOOOIHO
BBIOpaHHBIX MpeacTaBuTeseii; b) ronocosars U GbITh U3OPAHHBIM HA MOATUHHBIX MeE-
PHOIMYECKUX BHIOOPAX; M C) JOIMYCKAThCA Ha OOIIMX YCIOBHSAX PABEHCTBA K TOCY-
JIAPCTBEHHOM CIIy)K0e.

10. B omnuuwme oT Becex apyrux mojiokenuit [lakra, B ctathe 25 mis o003HaueHUsS
cyOBbEeKTOB mpaBa MCIOJb3yeTcs noustue "rpaxaanun". Takum ob6pa3om, rocynapcr-
Ba MOTYT HacTaMBaTh Ha rPa)kJaHCTBE KaK Ha YCIOBHHU OCYLIECTBICHHUS MpaB, Mpeay-
CMOTpPEHHBIX B CTaThe 25, XOTS 3TO MOJOKEHUE HE MPENsITCTBYET TOCyaapcTBaM pac-
NpOCTPAaHATh TaKHe NpaBa Ha HerpaxiaaH. BmecTe ¢ TeM KOHKpETHOE YNOMHHAaHHUE
IPaXXJAaHCTBA MpEJACTaBIseT CO0OH OJHO M3 OCHOBHBIX NPAaBOBBIX MPENSTCTBUU IS
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0O0JBIIOTO YHCJA HE HMEIOMUX rpaXxIaHCTBa HpCZ[CTaBHTCHCﬁ KOPE€HHBIX Hapog0B,
IOCKOJIBKY HUX HpaBOBOﬁ CTAaTyC YyXKECTpaHIa B CTPAHE CBOEro POXIACHUA U IPOXKU-
BaHUA JINIIACT UX BO3MOXHOCTH Y4aCTBOBATH B rOCyJapCTBECHHBIX J€JIaX.

11. B cBoem 3ameuanunm obmiero mopsiaka Ne 25 KomuTeT mo mpaBam deloBeKa
pa3bsICHUI, 4TO MpaBa, 3aKpellieHHbIe B cTaThe 25, CBSI3aHBI C MPaBOM HApoOJOB Ha
caMoompe/ielieHne, HO B TO K€ BPEMs OTIMYAIOTCS OT HEro B COOTBETCTBHH C MYHK-
tom 1 crareu 1 Tlakra (CCPR/C/21/Rev.1/Add. 7, nyukt 2). Komurer 3axiiouaer,
4TO B CHJIY MpaB, 3aKpeIUICHHBIX B nyHkTe 1 ctathu 1, HapoIbl MOTYT CBOOOJHO yC-
TaHABJIMBATh CBOW MOJUTHYECKUU CTATYC W 00JAJAIOT MPABOM CAMOCTOSTEIHHO BbI-
O6upath cebe HopMy KOHCTHTYIMH HIIM IpaBIEeHHS, B TO BpeMs Kak CTaThs 25 Kacaet-
Cs mpaBa OTACNbHBIX JHI[ MPUHUMATh y4acTHE B MPOIECCaX, OTHOCSAIIUXCS K Bejle-
HHUIO TOCYAapCTBEHHBIX jaell. B paccmorpennom B 1991 roay nmene, kacaBmieMcs KO-
peHHBIX HapoaoB, Mapwann u Op. (niems muxmax) npomus Kanaowr, Komurer eire
pa3 MOATBEPAMI HPEAYCMOTPEHHOE B IMYHKTE a) cTarbu 25 mMpaBO MpUHHUMATH yda-
CTHE B BEJACHHH TOCYJApPCTBEHHBIX Jie]l KaK HEMOCPEACTBEHHO, TaK M Yepe3 MOCpe/-
CTBO CBOOOJHO BBIOpaHHBIX mpejacTaBuTeieil. KoMuTeT mpuimien K 3akIOYCHHIO O
TOM, YTO JIAHHOE MOJIOKECHHE HE YCTaHABIMBAET MpaBa MPSAMOTO MPEACTaABUTEIHCTBA
IpyHIibl KOPEHHOro HaceieHus: B pa3padorke KoHCTHTyuuu, 10 TeX HOp MOKa OT-
JIeJbHbIC YJICHBI IPYMIbI MOJB3YIOTCS MPAaBOM Ha ydacTHE Hapsiay ¢ JAPYTHMH TPyII-
namu’. Bmecte ¢ Tem CJelyeT OTMETHUTH, YTO mo3aHee KoMuTeTOM OBLI CclelaH psij
KOHKPETHBIX CCBUIOK Nu0O0 Ha crtarbio 1, mubo Ha moHATHE "caMooIlpeneleHHs" B
KOHTEKCTE KOPSHHBIX HAPOJOB U B CBSI3M C MX [IPAaBOM Ha y‘IaCTI/ICB.

12. C gpyroif cTopoHbI, IPaBO Ha y4yacTHe, Kacarolleecs ONpPEeIeIeHHBIX BOIPO-
COB, CBSI3aHHBIX C BHYTPSHHUMM HMJIM MECTHBIMHU JAelaMH, YIIOMHHaeTcs B ctaTbe 27
MexIyHapoJHOrO HakTa O TPaXJAaHCKUX M IOJMTHYECKHX IpaBax, KOTopas 3allu-
IaeT KyJIbTypHBIE IIpaBa KOPEHHBIX HapoaoB. KomuTer mo mpaBaM 4einoBeka OTMe-
THJI, YTO IOJIb30BAHHWE STUMH IIPaBaMH MOXET HOTPeOOBaTh OCYIIECTBICHUS HeHCT-
BEHHBIX MPABOBBIX Mep IO 3allUTEe U Mep, HalpaBICHHBIX Ha obecrnedeHue 3 pek-
THBHOTO YYacTHs YJICHOB OOIIWH MCHBIIMHCTB B NPUHSATHH PEIICHHH, KOTOpPBIE HX
sarparuBator (CCPR/C/21/Rev.1/Add.5, nyukr 7). IlpaBo Ha ydacTHe MOJYYIHUIIO
JajbHelee pa3BUTHE B IOCICAYIONIMX 3aMEYaHUAX W 3axmroyeHusx Komurera B
KOHTEKCTE MHIMBHIYaJIbHBIX 5Kajo0, IIOZaHHEIX B COOTBETCTBHH ¢ DaKylbTaTHBHBIM
nportokosioM Ne 1. OTCyTCTBHE KOHCTPYKTHBHBIX KOHCYJIbTAlMH C COOTBETCTBYIOIIEH
OOIIMHON KOPEHHBIX HAapOJOB IO BOIPOCY O Mepax, KOTOpble MOI'YT HX 3aTPOHYTH,
KaK IPaBHIO, MPEACTaBIIeT cOOOH OTpHLAHWE UX KYJIbTYPHBIX INpaB, MPEeIyCMOT-
peHHBIX B cTaThe 277,

13. Crarbu 7 u 8 KoHBEHIINN O TUKBHIAINHU BceX GOPM AMCKPUMUHAIIUU B OTHO-
HICHUU XKEHIIMH YeTKO YCTAHABIMBAIOT, YTO [IPABO XCHIIMH HA y4acTUE B MOJUTHYE-
CKO#l M 0OIIECTBEHHOM KU3HHU CTPAHBI JOJIKHO OCYIISCTBISATHCS HA PABHBIX YCIOBHU-
IX ¢ MYXXYHHaMH, B TOM YHCIE U Ha MEXIyHapomHo# apene. Xors B KouBeHuuu
KOHKPETHO HE YIOMHHAETCsl O MpaBax JKCHI[WH W3 4YhClia KOPEHHBIX HApOJAOB, 3TH
CTaThU ClIeJlyeT paccMaTpuUBaTh B COBOKYMHOCTH CO cTarbeit 22 Jlekiapanuu, KOTO-
pas mpeaycMaTpuBaeT HEOOXOJMMOCTh 3AIMMTHI O0COOBIX MOTPEOHOCTEW >KEHIUH —
MpEeACTAaBUTEIbHUI KOPEHHBIX HAPOJIOB OT JIOObIX GOpM JUCKpUMHHAIUU. AHaJo-

CMm. Opuyuanvusie omuemut [ enepanvroii Accambneu, copox cedvmasn ceccus,
Iononnenue Ne 40 (A/47/40) u Hanski, Raija and Scheinin, Martin (2003), Leading Cases of
the Human Rights Committee, Vasa, Institute for Human Rights, Abo Akademi University,
pp. 402, 406-409.

® Cm. CCPR/C/79/Add.109 u Add.112, CCPR/C/CO/69/AUS u CCPR/CO/74/SWE.

* Oguyuanvuvie omuemer lenepansnoii Accambneu, namudecamasn ceccus, Jononnenue Ne 40
(A/50/40), Tom I, npunosxenue X, pasugen |, myHkr 9.6.
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TUYHBIM 00pa3oM, XoTs B [lekumHCcko# nekmapanuu u [lmardopme neiicTBuii u He co-
IepXKUTCS KOHKPETHOTO YIOMHHAHHSA 00 Yy4acTHH JXKEHIIWH W3 YUCJIAa KOPEHHBIX Ha-
pomoB, KoMuccus 1Mo TOJOXKEHUIO XEHIHH O00paTHUiach C IPHU3BIBOM OO0CECIICUYHTH
yJacTHe JKCHIINH W3 4Yhclia KOPEHHBIX HAapOJOB B OCYIIECTBICHUHM Kak [lexmHCKOI
maaTGOpMBl, Tak W Ieied pasBUTHSA, CPOPMYTHPOBAHHBIX B JleKiapamuu TeICAYEIIe-
tus (E/CN.6/2005/2, nyukTer 572-595).

14. Kpowme Toro, yuacTue mpeacTaBisieT co00i OJUH U3 PYKOBOASIIHUX NMPUHIIUIIOB
KonBennun o npasax pebenka. B crarbe 12 moarsepskgaercs, 9To AETH UMEIOT Ipa-
BO KaK HMHJIWBHAYaJIbHO, TaK M KOJUIEKTHBHO YYacCTBOBaTh B NIPHHITHH PELICHUH,
NMEIOIHNX OTHOIIEHHE K MX XXHM3HHU, a TAK)KE OKa3bIBaTh BIHSHHE HA IPHUHUMAaceMbIC B
UX OTHOIIEHHWH PEUIEHHS B ceMbe, IKoJie min obmuHe. Kpome Toro, momoxeHus
KonBeHnuun crnenyer paccmarpuBath B cCOBOKymHocTH co crateeil 30 KonBeHmum,
ImpeaycMaTpuBamIed mpaBo pedeHKa, MpUHAMJIEKaNlero K KOPEeHHBIM HapoJaM co-
BMECTHO C JPYTMMH YICHaMH CBOEH TPYIIbl, WHAMBUAYAIbHO WJIM KOJUIEKTHBHO
MI0JIB30BAThCS CBOEH KyAbTYpOil, HCIIOBEJOBATh CBOIO PEIUTHIO M HCIIOIHATH €€ 00-
PAIBI, @ TAKXKE MOJB30BATHCSA POJHBIM SI3BIKOM.

15. MexayHapoJHass KOHBEHIUs O JIMKBUJALUHU BceX (HOPM pPacoBO# IUCKPHUMHU-
HalUK O0SI3bIBAET FOCYapCTBa 3aMPETUTh U JTHUKBUJAMPOBATH PACOBYIO AMCKPUMHUHA-
LU0 BO BCeX €€ (popMax, B YACTHOCTH B OTHOIICHHUH OCYIIECTBICHHS MOTUTHICCKHX
Mpas, a TAK)Ke Y4acTHs B TOCYAapCTBEHHBIX jaenax (crarest 5). B cBoeit OO6uieit pexo-
menganuu Ne 23 o mpaBax kopeHHbIX HapojoB (1997 rox) Komurer mo nukBuganuu
pacoBOil JUCKPUMHHAIIMK HACTOSITEIBHO MPHU3Ball rOCYIapCTBa-y4acTHUKH obecrie-
YUTh, YTOOBI KOPEHHBIC KUTEIU MUMEJIU PaBHBIC [IPaBa B TOM, YTO KacaeTCs aKTHBHO-
ro y4acTusi B XHU3HH OOIeCTBa, U 4TOOBI HUKAKHE PEIICHHs, HEMOCPEACTBEHHO Ka-
CaIIHecs UX IPaB U HHTEPECOB, HE MPUHUMAIIUCH 0€3 UX 0CO3HAHHOTO cornacus .

16. B MexayHapogHoM mnakTe 00 >KOHOMHUYECKHX, COIHMATbHBIX M KYJIbTYPHBIX
IpaBax COAEPXKUTCS MOJOKEHNE, MOATBEPKAAIOIIee MPaBO HA yYacTHE B YKOHOMHUYE-
CKOH, CONMAaTbHOU M KYIbTYpHOH XU3HU rocymapctsa. B ceoem 3amewanun oOmiero
nopsiaka Ne 20 KoMHuTeT MO SKOHOMHYECKHM, COLHMAIbHBIM M KYJIbTypPHBIM IpaBaM
MTOYEPKHUBAET, YTO MPUHIIUI HEAUCKPUMHUHAIIUN U PAaBEHCTBA, CHOPMYJIHPOBAHHBIN B
MyHKTE 2 CTaTbM 2 W MPOXOAAIIMH depe3 Bech IlakT, mpuMeHseTcs KO BCEM IpaBawm,
3akpennennbim B [Takre’.

KouBenumusi MexayHapoaHoi opranuzaunuu Tpyaa Ne 169

17. B KouBenuuu MexayHnaponuoii opranuszanuu tpyaa (MOT) o kopeHHBIX Ha-
polax W Hapojax, BEAyNIMX IUIEMEHHON o00pa3 >XKM3HH, B HE3aBHCHUMBIX CTpPaHaX
(KonBennus Ne 169) comep<uTcs psl KIIOYEBBIX IOJOXEHHH O MpaBe Ha ydacTHe
KopeHHBIX HaponoB. Cama KoHBeHIMs oCHOBaHA Ha MPU3HAHUM CTPEMJICHHUS KOPEH-
HBIX HapoJOB K OCYIIECTBICHHIO KOHTPOJS HaJZ UX COOCTBEHHBIMU MHCTUTYTaMH, UX
00pa3oM KHM3HM, UX IKOHOMHYECKHM DPa3BUTHEM, MX CTPEMIICHUS K COXPAHEHHUIO U
Pa3BUTHIO CBOEH CaMOOBITHOCTH, A3BIKa M PEJIUTHH B PaMKaxX TEX rOCyZapcTB, B KO-
TOPBIX OHH TPOXXKHBAIOT, TAKUM 00pa3oM, MPaBO HA KOHCYIbTAI[MIO M YyYacTHE SBIIS-
ercs kpaeyronbHsIM kKaMHeM KonBeHnuu. Crarbu 2 n 33 KoHBEeHIMH 00S3bIBAIOT TO-
cymapcTBa OOECNEeYNTh HANUYHE YUPEKACHHH I ydyacTHss KOPEHHBIX HapoJ0B B
peIIeHUH MONMUTHIECKUX BOIPOCOB, KOTOPHIE 3aTPAaruBalOT WX MHTEpecH W obecre-
YUBAIOT OCHOBHBIE PaMKH ISl HaJJIexamero cobmomeHus monoxeHuit KoHBeHIuUM.

5 .
Oduyuanvusvie omuemut I'enepanvroii Accambneu, namvoecsim 6mopas ceccust,

Honoanenue Ne 18 (A/52/18), npunoxenue V, nyHkr 4 d).

6 Cwm. E/C.12/GC/20, nyHkT 2, u E/C.12/GC/21, nyuktet 7, 21-24, 36-37.
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OTH TOJOXKCHHUS npeaycMaTpruBarOT NMPOBEACHUE TroCygapCTBaMu CKOOPAWHHUPOBAH-
HBIX U CUCTEMATHYCCKUX HeﬁCTBHﬁ npu obecleyeHNH ¢ caMOT0 Hauaja y4dacTus KO-
PEHHBIX HApPOAOB B HLEJAX 3alIMThI IPpaB 3TUX HAPOAOB U obecrnieueHus CO6H}OHCHI/ISI
nux CaMO6LITHOCTI/I7.

18. Crarpu 6, 7 u 15 KomBenumm Ne 169 mpenycmarpuBaroT 0o0IINe mpaBOBHIE
paMK{ B OTHOLICHWY NMPOBEICHUS KOHCYIbTAlUi C KOPEHHBIMH HapoJaMu U obeciie-
yeHus uX ygactus. CtaTbs 6 TpeOGyeT, YTOOBl KOHCYJIBTAUN ¢ KOPEHHBIMH HapoJaMu
MPOBOJIUIMCH JOOPOCOBECTHO M B paMKax yCTaHOBJICHHBIX IIPOLENYP, H B YACTHOCTHU
yepe3 UX NPEACTABUTEIBHBIC MHCTHTYTBHI, ¢ LEJIbI0 TOCTHIXKCHUS COTJIACHUS BCSIKUM
pas, Korna paccMaTpHUBarOTCs BONPOCH O MPUHATHH 3aKOHOJATENBHBIX WIH aIMHHH-
CTPAaTUBHBIX Mep, KOTOPbIE MOT'YT HEMOCPEACTBEHHO MX 3aTparuBaTh. JTO KacaeTcs
BCEX YPOBHEW NMPHUHATHS peIlIeHHH. XOTs MpeaycMOTpPeHHOE MoJiokeHUsIMU KoHBeH-
WU 00s3aTeNILCTBO NIPOBOAUTH KOHCYIBTAllMM TOJKYETCs Kak He TpeOyrolnee H0CTH-
KEHHS COTTIACHUs ¢ KOPCHHBIMH HAapOAaMH, B MMyHKTE 2 CTAaThbU 6 MPEIyCMOTPEHO, YTO
OHH JIOJDKHBI MMPOBOAUTHCS "'C 1IENBI0 JOCTHIXKEHHS TOTOBOPEHHOCTEH MM comtacus”
B OTHOILICHHH IpeIIaraeMblX Mep.

19.  Cratpesa 7 nmpenycMaTpHUBaeT, YTO KOPEHHBIE HAPOABI UMEIOT, B YaCTHOCTH, Ipa-
BO peIIaTh BONMPOC BBHIOOpPa COOCTBEHHBIX MPHOPUTETOB B MPOIIECCE PA3BUTHUSA B TOH
Mepe, B KaKOW OH 3aTparmBaeT UX XH3Hb, UX BEPOBAaHMS, HHCTUTYTHI, JYXOBHOE Oina-
TOIOJIydHe ¥ 3€MJIM, KOTOPbIE OHHM 3aHWMAaIOT MJIM HCHOJB3YIOT KaKHUM-JINOO HHBIM
00pa3oM, U IPaBO OCYIIECTBIATH KOHTPOIb 110 ME€pPE BO3MOKHOCTH 32 COOCTBEHHBIM
9KOHOMHYECKUM, COIHAIBHBIM U KYJIbTYPHBIM Pa3BUTHEM. ODTH TOJOXEHHS O KOH-
CyIbTAIUAX M YYACTHUH SABISIOTCS KJIIOYEBBIMHU IMosoxkeHUsIMU KoHBeHIMK n 00pasy-
10T BaXXHYI0 OCHOBY JJI IPUMEHEHHS BCEX APYTHX MOJOXKEHHH, XOTSI B pAle APYTHX
MOJIOXKEHUH TakXKe yINMOMHHAeTcsl 00sf3aHHOCTh rOCyIapCTB B OTHOIICHHH IPOBEE-
HHUS KOHCYIBTAMH U 00eCIeueHns yqacTus .

20. B craree 15 KonBenmuu Ne 169 ycTaHOBIIEH NPUHIHI, COTIACHO KOTOPOMY
KOpEHHBIEC HapoJabl HMEIOT IIPAaBO Ha NPHUPOJIHBIE PECYPCHI, HAXOASAIUECS HA UX 3EM-
JSX, BKIIIOYAs MPaBO Ha y4acTHE B IOJIb30BAHUH W YNPAaBICHHH dTHMH pecypcaMi H
B HX COXpaHEHUH. B ciydwasx, Korga rocynapcTBo OCTaBisieT 3a co0oil coOCTBEH-
HOCTb Ha MHUHEPAJILHBIC PECYpPCHI WM PECypChl 36MHBIX HEIp, MYHKT 2 cratbu 15
npenycMaTpuBaeT B KauecTBE OJHOW W3 OCHOBOIIOJATAIONIMX TFapaHTHH NMPOBEICHUE
npeIBapUTeIbHBIX KOHCYIbTAlMA C KOPCHHBIMHM HapoJaMH 1O Hayalla MPOBEICHUS
WIHM 10 BBIJAYU pa3pelieHNs Ha MPOBEJCHHE Pa3BEIKU WM SKCINIyaTALUI0 MPHPOJ-
HBIX PECYpCOB, OTHOCSIIMUXCS K MX 3€MJISIM, C LeJIbIO BBIICHEHUS, HAHOCHUTCS JIM U B
KaKoif cTerneHn ymepod HHTepecaM 3THX HapoJaoB.

21. Kouenmus Ne 169 ycranaBnmBaeT maTh KPUTEPHEB KauyeCTBa MPUMEHUTEIBHO
K KOHCYJIBTAIMSIM TOCYAapCTB ¢ KOpeHHbIMU Hapogamu. [lynkr 1 a) cratbu 6 KoH-
BEHIIMH TpeOyeT, 4TOObI KOHCYJIbTAMH MPOBOJAMINCH C MPEACTABUTEIbHBIMU HHCTH-
TyTaMd KOPEHHBIX Hapoja0B. PykoBomsiiue opransl MOT 0cob0 oTMmedanu, 4To OI-
pelereHue nNpeCTaBUTEIbHOCTH "IOMKHO SBIATHCS PE3ylIbTaTOM Mpoliecca, oCylie-
CTBIISIEMOTO CaMHMH KOPEHHBIMU HapOI[aMI/I"g. Takum 006pa3zoM, HEOOXOAMMO, ITOOBI
COOTBETCTBYIOUINE KOPEHHBIC HAPOJbI UIU OOUIMHBI OMPENSISIN HHCTHUTYTHI, KOTO-
pbi€ COOTBETCTBYIOT 3THM TpeOOBAaHHSAM, M0 Hayaia KaKUX-JTH0O KOHCYIbTAIHi.
Kpome Toro, yuutbiBas TOT (akT, 4TO MHOTHE UHCTUTYThl KOPEHHBIX HAPOAOB IO-

Ucrounuk napopmanun: MOT.

ILO, International Labour Standards Department (2009), Indigenous and Tribal Peoples:
A Guide to ILO Convention No. 169, p. 59.

ILO Governing Body, two hundred and eighty-second session, November 2001,
representation under article 24 of the ILO Constitution, Mexico, GB.289/17/3.
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CcTpajaiu B pe3ynbTare AMCKPUMHHAIMOHHBIX MCTOPUYECKHX IIPOIECCOB, KOTOPHIE
MPUBENN K JUCIPONOPLUHSIM B OTHOLICHUSAX MEXAY TOCYyAapcTBaMU M KOPEHHBIMHU
HapoJaMHM, MCKIIOUYHUTEIBHO Ba)KHO, YTOOBI TOCyAapcTBa MOAAECPKUBAIM Pa3BUTHE
COOCTBEHHBIX MHCTUTYTOB M MHUIMATUB KOPEHHBIX HAPOJOB U IO MEpe HEOOXOINMO-
cTH 00€eCIeunBaIy UX HaJekKauMu pecypcamu '’

22. Ilyukr 1 a) cratbu 6 Kousenuuu Ne 169 mpenycmaTpuBaet, 4T0 KOHCYIbTAIlUU
JOOJDKHBI NMPOBOAMTHECS B paMKax HaJUIekKallMX Mpouenyp. PykoBoasmiue opraHsl
MOT cuuTaloT npouenypsl HaJleKaldMH, €CIM OHHM CO3Mal0T OJaromnpusTHBIE YC-
JIOBHSL ISl TOCTHIKEHHSI JTOTOBOPEHHOCTH HMJIM COTJIACHS B OTHOIICHHH IIpelIaraeMblX
Mep, HE3aBUCUMO OT JOCTHraeMoro pesynbrata’’. Tlpomecchl OOMHUX MyOIMYHBIX
CIIYIIaHMM, KaK MPaBWIIO, HE CYMTAIOTCS JOCTATOYHBIMHU JUIS BBIIIOJIHEHUS TpeOOBa-
HUs 0 "Hajgiexamux npouexypax”. Komurer sxkcneproB MOT oco60 oTmedan HeoO-
XOIUMOCTb TOTO, YTOOBI NMPOLEAYPHl M MEXaHU3MBI KOHCYJIBTAIlMil MO3BOJSIN 0bec-
MEYUTh IIOJHOE BEIPAXKCHHE MHEHHUI COOTBETCTBYIOIIMX KOPEHHBIX HapoaOB MK 00-
IIMH CBOCBPEMEHHBIM 00Pa30M M Ha OCHOBE UX IOJHOI'O MOHMMAaHHS 3aTparuBaeMbIX
BOIIPOCOB, C TeM YTOOBI OHM MOIJIM OKa3bIBaTh BIMSHHE Ha MOJYYCHHBIH pPe3yibTar,
4TOOBI HMeEJIach BO3MOXKHOCTbD JIOCTHIKGHHS KOHCEHCYCa M YTOOBI NPHHATOE PEIIeHUE
OCYIIECTBIIAIOCH TIPUEMIIEMBIM JUIS BCEX CTOPOH 06pazom™,

23. Ilynkr 2 crarpu 6 KoHBeHIMHM mpenycMaTpHBaeT, YTO KOHCYJIbTALMH MPOBO-
naTest 1oOpocoBecTHO U B (opMe, COOTBETCTBYIOIIEH obctositenscTBaM. s 3TOTO
HEOOXOAMMO, 4TOOBI KOHCYIbTAI[UM NMPOBOJUIUCH B aTMOC(epe B3aMMHOTO JOBEpHUs
U TPaHCIapeHTHOCTH. ['ocynapcTBa JOJKHBI 00€CHEUYUTh HAIWYUE Yy KOPEHHBIX Ha-
pOIIOB BCEH COOTBETCTBYIOLIEH MHPOPMANHMH IO JII0OOOMY KOHKPETHOMY BOIIpOCY, a
TaKXe MOHMMaHUe UMM 3TOH MHPOpManuu B moiaHoH Mepe. KopeHHBIM Haponam cie-
JyeT MPEeNOoCTaBUTh JOCTATOYHOE BPEMs Ha IPOBEIEHHE CBOEro COOCTBEHHOTO IMpO-
necca NPUHATHS PEHICHUH, a Takxke Al 3QPEKTUBHOTO y4acTus B PEIICHHSX, NPHU-

o »12
HATBIX C YUCTOM HUX KYJIbTYPHBIX 0COOEHHOCTEH U CONMAJIbHBIX TpAaAULIUU .

24. Kpome TOTrO, B COOTBETCTBUHU C MyHKTOM 2 cTaThu 6 KOHBEHINHU HENbI0 KOH-
CyJbTAI[UU SIBISICTCS JOCTH)KCHHE JOTOBOPEHHOCTH WJIHM COTJacus. DTO MpeaycMar-
pUBaeT, 4TO 3aja4yeil CTOPOH JOJDKHO CTaTh JOCTHIKEHHE JOTOBOPEHHOCTH WIHU CO-
rjaacus, ¥ JUIsl 3TOT0 HEOOXOJUMO MPHUIIOKUTH MOUITMHHBIC YCHJIHS C IENbI0 JIOCTH-
KEHUSI JIOTOBOPEHHOCTU WIIH cornacus™. JlaHHBIH KpUTEpPUIl KauecTBa TECHO M He-
OTHEMJIEMO CBSI3aH C TPEOOBAHHEM O TOM, YTOOBI KOHCYJIBTAIMH MPOBOJIUINCH 100-
POCOBECTHO.

25. Hakonen, pykosogsmue opraasl MOT nmpu3Hann He0OXOANMOCTh NMPOBEACHUS
MEPUOINIECKON OLEHKH 3(PPEKTUBHOCTH CYLIECTBYIONIUX MPOIEAYP U MEXaHHU3MOB
KOHCYNbTAIMI MEXJy rOCyAapCTBAMH W KOPEHHBIMH HApOAaMH NPU yJaCTHH COOT-
BETCTBYIOIIMX KOPEHHBIX HApOAOB M C LEJBIO JAJbHEHIIEro MOBHIMICHUS 3 (HEKTHB-
HOCTH TaKHX MPOIEIyp X MEXaHH3MOB ',

26. B momomneHume k 3TUM ctaHgapTaM Komennms Ne 169 comepxut psa npyrux
MOJIOKCHHH, TTOJTBEPKAAIOIINX MPABO KOPCHHBIX HAPOJOB Ha ydyacTHE!

a) npaBo Ha yyacTue Kak TakoBoe (crareu 2, 5-7, 15, 22, 23);
b) npaBo Ha yyacTue B KOHcynbranusx (crareu 6, 15, 17, 22, 27, 28);
c) 00513aTeILCTBO TOCYAapCTBa COTPYAHHYATH C KOPEHHBIMH HapoIaMH

(crateum 7, 20, 22, 25, 27, 33);

10
11
12

ILO, Indigenous and Tribal Peoples: A Guide to ILO Convention No. 169, op. cit., chap. V.
ILO Governing Body, two hundred and eighty-ninth session, March 2004.
General Observation, 2008 (published in 2009).
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d) IPaBO KOPEHHBIX HAPOIOB ONPEAEIATH CBOM COOCTBEHHBIE MPUOPHUTETHI
(crates 7);
e) 00513aTeILCTBO BO3JCPKUBATHCA OT TPHHATHS MeEp, MPOTHBOPEUYAIIUX

CB060,I[HO BBIPDAXXECHHBIM ITOXKCIIAHUAM KOPECHHBIX HAPOAOB (CTaTLSI 4),

f) 00513aTeIBCTBO 3apYUUTHCS paspelieHreM WM COTJIIACHEM CO CTOPOHBI
KOpEeHHBIX Hapo 0B (cTaThs 6);

)] 00513aTeIHCTBO MOJYYUTh CBOGOIHOE M OCO3HAHHOE COTIIAaCHE KOPEHHBIX
HapooB (craths 16);

h) PaBO KOPEHHBIX HApPOJOB OCYIIECTBIATH KOHTPOJIb 3a COOCTBEHHBIM
pasButueM (cTaths 7);

i) paBO KOPEHHBIX HApOMOB Ha 3P PEeKTHBHOE TPEACTaBUTEILCTBO (cTa-
b 6 u 16).

B. PeruonajbHbIe JOTOBOPHI U NMPABOBasi MPAKTUKA

27. 3HaunTenbHBEIN BKIax B oOecrnedeHue Oosiee MOJHOTO NPEACTABICHUS O CO-
Jep>KaHUH IpaBa KOPEHHBIX HAapOJOB HAa y4acTHE B NPHUHATHH PEIIEHHH TAaKXKe BHE-
CIIM peruoHaNbHbIE CUCTEMBbl. B MexaMepuKkaHCKOH PeTHOHAIbHON CHCTEME IO Mpa-
BaM 4eJIOBEKa B HACTOSIIEE BpeMs 00CYKIaeTcsa MPOEKT aMEPUKAHCKON JeKIapanun
0 TpaBax KOPEHHBIX HapoaoB' . B AMepHKaHCKOW KOHBEHIIMH O MPaBax 4eJOBEKa B
L[EJIOM TPEeayCMaTPUBAIOTCS TOJIBKO MHIWBHAYalbHBIE TIpaBa M KOHKPETHO HE pac-
CMaTpHUBAIOTCS COOTBETCTBYIONINE IIpaBa KOPEHHBIX HapomoB. TeM He MeHEe OTCYT-
CTBHE MOJIOXKEHHUH, UMEIOINX HEIOCPEICTBEHHOE OTHOLICHNE K KOPEHHBIM Hapojam,
He moMemano MexaMepuKaHCKOMY Cyly 10 ImpaBaM desoBeka 1 MexaMepuKaHCKOH
KOMMCCHH MO IIpaBaM YeJIOBEKa pa3paboTarh B AOCTATOYHOM 00BEME NpENeNeHTHOE
IIpaBo IO NpaBaM KOPEHHBIX HAPOAOB, KOTOPOE MMEET HEMOCPEICTBEHHOE OTHOIIE-
HUE K IIPaBy Ha y4acTHE B MPUHATHH PEIICHUH.

28.  Oco6oe 3HaUYEHHE B CBA3M C IPABOM HA ydacCTHE B MOJUTHYECKOH KU3HU HMe-
et neno Amama npomus Hukapazya. MexaMepuKaHCKHi Cyj TOCTAHOBHUI, YTO B U3-
6upaTenbHoM npaBe Hukaparya comepiarcss HecOpa3MepHbIE OTPAHHYEHHS MOJUTH-
YeCKMX MpaB KAaHAUIATOB OT JTHUYECKOH NapTHH KOPEHHOTO HApOA, MOCKOIBKY
Tpe6OBAHMAMHU TOCYIAPCTBA Ul y4aCTHSl B MYHMIIMIAJbHBIX BHIOOPAX YCTaHOBIEHA
dopma opraHmsanuM, ABIAIOMAACS UyXKIOHW AN 0ObIYaeB M TPAaAMIHUE 3TOH yacTm
HacemeHus ™.

29. AdpuxaHckas XapTHi O IpaBax YeJOBEKa M HAPOJOB CONEPKHUT KOHKPETHOE
yKa3aHHe Ha IpaBa OTACJILHBIX JIUII ¥ Ha IIpaBa HapOJOB U NMPEAyCMAaTPUBACT B YUCIIE
OPYTHX COOTBETCTBYIOLIMX ITOJIOKEHUIl MPaBO BCEX Ipa)klaH Ha CBOOOJHOE ydacTHe
B ynpasineHuu crpaHoii (ctatba 13)™°. B 2000 rony AdpukaHCcKas KOMUCCHUS 110 Ipa-
BaM 4YelOoBeKa M HApoAOB yupeamia Pabouyio rpynmy IO KOPEHHBIM Hapo-
nam/o6uIMHaM, KOTOpas B CBOEM MEPBOM M0KIane'® nana TONKOBaHHE PANY TOJOKE-
HUN AQpPHKaHCKOH XapTHH B COOTBETCTBHHU C MEXIYHAPOJHBIMH HOPMaMH, Kacalo-

13 pasmemen na BeGceaiite http://www.oas.org/OASpage/

Events/default ENG.asp?eve_code=11 (mposepeno 6 mas 2010 roga).
1% Yatama v. Nicaragua, Series C (No. 127) (2005).
% The African Banjul Charter on Human and Peoples' Rights, (1981), Arts 13, 17 (2) and (3),
19, 20, 21.
Adopted by the African Commission on Human and Peoples’ Rights at its 28" ordinary
session (2005).
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IIMMUCS MPaB KOPEHHBIX HaponoB. ONHO M3 HEJABHUX PEIIeHHH, BHIHECEHHBIX Ad-
PUKaHCKOH KOMHCCHEH, BHepBble HEMOCPEACTBEHHO KAcaloch IPpaB KOPEHHBIX HApPO-
n0B. B sTom pemenun Komuccus ocyauna BIBOPEHHE HAPOAA YHIOPOHC C €r0 3e-
Menb B KeHHU ¢ 1enbio pa3sBUTHA TypH3Ma M MOCTAHOBMIA, YTO TaKHME BBICENEHHS
HAPYIIAIOT MPaBa 3TOTO HAPOJAA HA COOCTBEHHOCTh, 370POBLE, KYIBTYPY, PEIUTHIO
npuponHbIe pecypchl. XOTS B PelIeHHH KOHKPETHO U HE YIIOMMHAJIOCH IPaBO Ha yua-
CTHe, JIaHHOE JeI0 CBOJAMIOCH K OCHOBOTOJATAIOMEMY BOMPOCY O TOM, 4TO HAPOJ
SHAOpOMC OBIT OTCTPAHEH OT MPHUHATHA BCEX PENICHHUil, KacaBmIMXCS OOpameHus ¢
ero 3eMIsIMu’’.

IIpaBo Ha camoompeneieHne

30. HopmaTwmBHOW MEXAYHapOIHON WPaBO3AMIUTHONH OCHOBOHW KOJUIEKTHBHOTO
MpaBa Ha y4acTHE CIYXHUT IPaBO Ha CaMOOIpenelieHre. JTO MOATBEPKAaeTCs B CTa-
The 1, oOmeit gt 06oux MexxnyHapOoqHEIX TAaKTOB IO paBaM deiaoBeka 1966 rona.

31. IlpaBo KOpEeHHBIX HApOJOB Ha CaMOOIPEAEIICHHE O3HAYaeT y4yacTHe B MPHUHS-
THH PEIICHWH B pa3nuuHbIX Gopmax. KopeHHbIe HapoJgsl MMEIOT MPaBO NMPUHHUMATh
cBOU COOCTBEHHbBIC HE3aBHCHMBIC PEIICHHS, B KOTOPBIX OHU OMIPENEISAIOT CBOIl c00-
CTBEHHBIH MOJUTHYECKUH CTATyC M OCYIIECTBISIOT CBOE dKOHOMHYECKOE, COLMAIIb-
HOE W KyJabTypHOE pa3Butue. CamMoomnpeneneHne IpeacTaBiIsieT co00i HempepbIBHBIN
mpouecc, 00ecreunBalonInil MOCTOSIHHOE yJacTHEe KOPEHHBIX HApOAOB B MPHUHSATUH
peUIeHni W OCYHIECTBICHUH KOHTPOJS Hal cBOel cOOCTBeHHOH cyanOoil. M3 aToro
ciaenyeT HeOOXOJUMOCTh CO3IaHUS MHCTUTYTOB MPHHITHUS PEUICHUH, IMO3BOJSIOMINX
KOPEHHBIM HapoJlaM NMPUHUMAaTh PEIICHUS, KaCAIOMMECs UX BHYTPECHHUX M MECTHBIX
JIel, a TaKXKe KOJUIEKTHUBHO Y4acTBOBATh BO BHEUIHUX MpolLeccax MPUHATUS pelIeHnH
COTJIACHO COOTBETCTBYIOIIUM MPABO3AIUTHBIM HOPMaM.

32. CamoormnpeneseHHe TaKXe IpHU3HAeTCs B cTarbe 3 Jlekmapanuu, KOoTopas II0-
BTOpSIET UACHTUYHYIO (QOPMYIHPOBKY, colepskamytocs B [lakTax, ¥ riaacuT, 4TO KO-
peHHBIE HapoAbl MMEIOT IPABO HA CaMOOIpPEIENICHHE, a B CTaThe 2 IPOBO3MIANIEH
MPUHIUI PaBEHCTBA, 00eCIeunBalOMMil NPU3HAHUE TOTO, YTO U KOPCHHBIE HAPOJBI, U
JuIa, IpUHAJIeKAIHEe K KODEHHBIM HapoaaM, "paBHBI CO BCEMH JAPYTHMMH HapoJaMu
U OTJIENBHBIMH JIHIIaMHU"' B OCYIIECTBICHHH CBOUX IIPaB.

33. Kpowme toro, B cTathe 4 Jlekyapaniny Takke NMPU3HACTCA MPABO HAa aBTOHOMMIO
U caMOyIpaBJIeHHE KOPEHHBIX HAPOJOB B BONPOCAX, OTHOCAIUIUXCS K UX BHYTPEHHUM
U MECTHBIM JI€JIaM, a TaKXKe pa3bsICHAETCS, 9TO NPaBO KOPEHHBIX HAPOIOB HA y4acTue
HE OTPAaHMYMBAETCS MPABOM JHI], NPUHAMICKANIUX K KOPEHHBIM HapoaaM, y4acTBO-
BaTh B M30MpPATENbHBIX POLECCax Ha TEX K€ OCHOBAHUAX, YTO M MPEACTABUTEIHN OC-
HOBHOTO HacesneHHus. CTaThsl 5 yTOYHSET, UTO OCYIIECTBICHNE KOPEHHBIMH HAPOJaMHU
CBOEro MpaBa Ha aBTOHOMMIO HH B KOCH Mepe He OrpaHMYMBaeT MX IpaBa HA MOJHOE
y4acTHe B OCHOBHOH MOJIMTHYECKOH KU3HU TOCYIapCTBa.

CBo0OoHOe, NpeaBaApPUTEJIbHOE U OCO3HAHHOE COIJIacue

34.  KopeHHBIE HApOJbl OTOXKIECTBIISIIOT MPABO Ha CBOOOJHOE, MPEBAPUTEILHOE U
OCO3HaHHOE coriacue ¢ TpeboBaHHEM, MPEANOCHIIKOW U BOIIOLIEHHEM OCYIIECTB-
JIGHHUS UX MpaBa Ha CAMOOTpPE/eJIeHUE B COOTBETCTBUHU C €TI0 TOJIKOBAHHEM B MEXKIY-
HapoAHOM IpaBe IpaB ueiloBeka. Kpome TOro, 3TOT NPUHIHUN HMEET OCHOBOIIOJIA-
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raioniee 3Ha4eHHe JJIS y4acTus KOPEHHBIX HAPOAOB B IPHHATHHU pemIeHnH. ITO 00b-
SICHSIETCSA TeM, YTO CBOOOJHOE, MPEeABAPUTEIbPHOE U 0CO3HAHHOE CoTIacue odecnedn-
BAaE€T OCHOBY JJs JIOOBIX KOHCYIbTAIMi, KacaloIIMXCsA NMPU3HAHUS 3aTParnBaroMInX
X MPOEKTOB, a TaKXe JTIOOBIX CBA3aHHBIX C 3THM MEPErOBOPOB OTHOCHTENIHHO pac-
MpEeACIICHNUs] BBITOJ W KOMIEHCANMOHHBIX Mep. CBOOOJHOMY, NMpeaBapUTEIBHOMY H
OCO3HAHHOMY COTJIACHIO yxensercss 0co0oe BHMMaHHE IPH OCYLICCTBICHHHM TaKHX
OKa3bIBAIOMIMX 3HAYMTEIbHOE BO3JEHCTBHE HAa OOIMMHBI KOPEHHOTO HACEJIEHHUS IPO-
€KTOB WJIM Mep, KaK, HaIpuMep, MPOEKTHl, CBI3aHHBIE C KPYITHOMAcCIITaOHBIMHU pa3-
paboTKaMM MPUPOAHBIX PECYPCOB HA MX TEPPUTOPUAX'™® MJIM CO3TaHHEM MPUPOIHBIX
MapKOB, 3aIIOBEIHBIX JIECOB U 3aIOBEAHHUKOB UISI AMYH HA 36MJISIX M TEPPUTOPHUIX KO-
PEHHBIX HapOJO0B.

35. B [leknapauuu COISPKXUTCSA PSA MOJOKECHHH, NpelycMaTpUBAIOIINX CBOOOI-
HO€, IpeIBapUTeIbHOE U OCO3HAHHOE COTlache KOPEHHBIX HapOJOB B KOHTEKCTE OI-
peleNeHHBIX 3aTparuBapIIUX UX pelmeHuil. BaxxHOCTh ¢cBOOOAHOTO, MpeaBapUTEIIb-
HOTO W OCO3HAHHOTO COMJIACHSA I OCYLICCTBJICHHS HpaB, cHOpPMYIUPOBAHHEIX B
Jlexnapannu, MoATBEPKIACTCA TEM, YTO B MIECTH U3 €€ CTaTeil NpeJyCMOTPEHbl KOH-
KpeTHBIe TpeOoBaHHUs, Kacaromuecs Takoro cormacus. Crarbs 10 mpenycmarpusaer,
YTO HUKAaKOe NepeMeleHue He OCYLIeCTRIsIeTCs 0e3 CBOOOJHOTO, MPEABAPUTEIBHOTO
U OCO3HAHHOTO COINIaCHsl COOTBETCTBYIOIIMX KOpeHHBIX HaponoB. Crartbs 11 mpeny-
CMaTpUBaeT 00513aTeNBCTBO TOCYAAapCTBA O0ECIEYUTH CPEACTBA MPABOBOW 3alIUTHI
yepe3 3 PexTUBHBIE MEXaHU3MBI B OTHOIIGHHH COOCTBEHHOCTH, OTYYXICHHOW 0Oe3
CBOOOJHOTO, NPENBapUTEIBLHOTO U 0CO3HaHHOTO comacus. Ctarbst 19 o0s3bIBaeT ro-
CylapcTBa KOHCYIBTHPOBATHCS C KOPEHHBIMU HAapOJAaMH, C TEM YTOOBI 3apyUUTHCS HX
CBOOOJHEIM, MPEABAPUTEIBEHBIM H OCO3HAHHBIM COTTIAaCHEM, NMPEeXIe YeM NPHHHMATh
U OCYIIECTBIATh 3aKOHOJATENBHBIC WM aAMHHHCTPATHBHBIE MEPHI, KOTOPBIE MOTYT
ux 3arparuBatb. I[IyHKT 2 crarpu 29 mpemycmaTrpuBaeT B Oojee o0miedl TpaKTOBKE
0053aHHOCTBh I'OCYJapCTB KOHCYIBTUPOBATHCSA ¢ KOPEHHBIMH HAapOJaMH C IeNbI0 I10-
Jy4eHUs] UX CBOOOIHOTO, NMPEABAPUTEILHOTO H OCO3HAHHOIO COTJIACHUS 1O MPUHATHUS
MOOBIX IIPOSKTOB, 3aTParkBalOIIMX UX 36MJIH, TEPPUTOPUH HIIU PECYPCHI.

36. MexayHapoHble MPaBO3alMTHBIE OPraHbl, Takue kak KoMuTeT 1o IukBUIa-
uuu pacoBoit nuckpumuHanuu (cm. CERD/C/RUS/CO/19, 20, nyukt 24) u Komurer
0 YKOHOMHUYECKUM, COLUANIbHBIM U KYJIbTYPHBIM IpaBaM, TaKXKe MOSCHSIIU, YTO CBO-
00aHOE, MPEABAPUTEILHOE U 0CO3HAHHOE COTIache KOPSHHBIX HAPOJOB SIBISETCS He-
00XOAMMBIM C YYETOM 0053aTENIbCTB FOCYAAPCTB [0 MX COOTBETCTBYIOIUM JOTOBO-
pam. B cBoem 3ameuanuu obmero nmopsaka Ne 21 KoMuTeT mo 3KOHOMHYECKHM, CO-
[MANbHBIM U KYJIBTYPHBIM MpaBaM 0CO00 OTMETHJI, YTO TOCYAapCcTBaM CIEAYyeT yBa-
KaTh MPHUHIKI CBOOOJHOTO, MPEABAPUTEIHHOTO U OCO3HAHHOTO COTJIACHS KOPEHHBIX
HAapOJOB BO BCEX BOMPOCAaX, OXBaTBIBAEMBIX HMX KOHKPETHBIMH [paBaMu
(E/C.12/GC/21, nyuxkr 37). B 370it cBsi3u Komurer HanoMHuI 0 nyHkre 1 a) ctathu 6
KonBenmuu MOT Ne 169 u o cratbe 19 [lexnapanuu. Kpome toro, Komurer mo sxo-
HOMHYECKHM, COLMAJbHBIM M KYJIbTYPHBIM MpaBaM IMPU3HAI HEOOXOJUMOCTH TOTO,
4TOOBI TOCYAApCTBA MOJYydYalld COTJacHe KOPEHHBIX HAPOJOB B CBS3U C MPOCKTAMHU
00b19U pUpOAHBIX pecypcoB (cm. E/C.12/1/Add.100, nyukr 12; E/C.12/1/Add.74,
nyukt 12, u CERD/C/62/C0O/2).

GE.10-13441
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37.  BaxHocTh CBOGOJHOTO, TpPEJBAPHTEIHLHOTO M OCO3HAHHOTO COTIACHSl B KOH-
TEeKCTe NPUHATHS PElleHHH KOPEHHBIX HAPOJIOB TaKKe MPU3HACTCA U B JPYTHX MEkK-
JlyHapOIHBIX J0KyMeHTax. Hampumep, B PYKOBOAAIIMX NpPUHIMNAX ATy>3H-Ty, Ka-
CAlOIMXCS BBIMONHEHHs cTaThk 8 j)°, U B mporpamMmme paboThl M0 06eCIEYeHUI0 CO-
XPaHHOCTH pPailoHOB, oXpaHseMbix KoHBeHIHMeidl o GMOJOrHYECKOM pazHOOOpas3uw,
NpU3HAETCS, YTO CBOGOIHOE, TIPEBAPUTENHLHOE H OCO3HAHHOE COTIACHE MMEET Bax-
Heiilllee 3HaYEHHE B KOHTEKCTE 3aIUThl TPAJAUIMOHHBIX 3HAHUH U HHTEJIEKTYalbHON
COOGCTBEHHOCTH KOPEHHBIX HApOJOB, & TAKXKe X PACCENEeHUs B YCTAHOBIEHHBIX OX-
paHseMbIx paiionax?.

38. Ha peruoHanbHOM ypOBHE NPOEKT aMEPUKAHCKOH NEKNapalmud O KOPEHHBIX
HApolaX CONEPXKHUT MOIOKEHHE, AaHANOTHYHOE cTaThe 32 Jleknapamuu, o HeoOXOmu-
MOCTH CBOGOIHOTO, TPEABAPUTEIHLHOTO U OCO3HAHHOTO COTNACHS IS OCYIIECTBIIE-
HUS 11060T0 TJIaHa, IPOTPAMMbI MM MPENI0KEHH, 3aTPATUBAIONINX MPaBa MIIH yC-
JIOBUS KM3HH KOPEHHBIX HAPOJOB. BoNbIIOe 3HAUeHHE MMeeT TOT (GakT, 4yTo Mex-
aMepUKAHCKMil Cy/l 1O MpaBaM 4YeJOoBeKa B CBA3H C A0OBIUEH MONE3HBIX MCKOMAEMBIX
Ha 3eMIAX KOPEHHBIX HAPOJOB IOCTAHOBHI, YTO B OTHONIEHHH KPYMHOMACIITAGHBIX
IPOEKTOB PA3BUTUS MM WHBECTUIMOHHBIX TPOEKTOB, CIIOCOOHBIX OKa3aTh 3HAYMU-
TeNbHOE BO3JEHCTBHE B Mpejesnax TEPPUTOPHM HAPOJAA CapaMaka, JONT TOCYAapCTBa
COCTOHT He TONBKO B MPOBEJIEHHH KOHCYIbTAIMH C HAPOAOM CapaMaka, HO U B TOIY-
YEHUM ero CBOGOIHOTO, MPEIBAPUTENLHOTO U OCO3HAHHOTO COTIACHS B COOTBETCTBUH
c ero o6bIYasIMU U TPAJULUAMUZ,

39. Kpowme TOro, MEHAOMAACS MOJIUTHKA MEXIYHAPOIHBIX (GUHAHCOBBIX HHCTHUTY-
TOB M YYPEKICHHUH MO Pa3BUTUIO OTPakaeT BaXKHOCTh MPUHIUIA CBOOOIHOTO, IIPe-
BapHUTEIbHOTO U OCO3HAHHOTO corjacus. B skonoruueckoil n conuanbHON MOJUTHKE,
npoBoxuMoii EBponeiickuM GaHKOM PEeKOHCTPYKLHH M Pa3BUTHA, NPU3HAETCS HEOO-
XOIUMOCTb 3apY4YUTHCS CBOOOIHBEIM, IPEABAPUTEIBHBIM U OCO3HAHHBIM COTJIACHEM
KOPEHHBIX HapOJXOB IS LeJleil COOMOACHNS X PaB IPU BCTYIJICHUH B HapTHEPCKUE
OTHOIIEHHS TI0 UX BBIOOPY?. A3MaTCKuii GaHK Pa3BUTHA TaKKe HENABHO TEPECMOT-
peJl CBOIO NMOJIMUTHKY B OTHOLICHHHM KOPCHHBIX HaponoB. TeKkyHH MPOEKT rapaHTHH
MOUTUKH, W3gaHHBIH B okTs10pe 2008 roma, mpexycmarpuBaeT TpeOOBaHHE O MOIY-
YEeHUH CBOOOJIHOTO, IPEABAPUTEIHHOIO U OCOSHAHHOTO COMIACUs B CBSA3H C IPOCKTA-
MH, KacaloIUMUCS "IPOMBIIIICHHOW pa3pabOTKH NMPUPOIHBIX PECYPCOB Ha 3EMILX,
UCHOJB3YeMbIX KOPEHHBIMU HapoJaMy, €CJIM Takas pa3paboTKa OKa3blBaeT BO3JAEHCT-
BHE Ha )XM3HEHHBIN YKJIaJa WIH KYIbTypHOE, PUTYaJIEHOE MM JYXOBHOE HCIIOJIB30Ba-
HHE, KOTOPBIE ONPEENAIOT UAEHTUIHOCTh U OOMIHOCTh KOPEHHBIX HApOIOB %,

19

20

21

22

23

J{oO6poBOBHEIE PYKOBOASIIHE IPUHIUIEI ATY2H-Ty IPOBEASHUS OIEHOK KYJIbTYPHBIX,
3KOJIOTHYCCKUX U COIHNAJIbHBIX HOCJ‘IG)JCTBPIIZ npez[naraeMofI pc€aiusanuu UJiIu BO3SMOXKHOI'O
BJIUAHUA MIPOCKTOB B MECTAaX PAaCIOJIOKCHUS CBATBIHL, @ TAKXKE Ha 3EMJIIX U aKBAaTOPpUAX,
TpaaAUIIUOHHO 3aHUMACMBIX WU HUCIIOJB3YyEMbBIX KOPEHHBIMHU U MECTHBIMHU 06H.II/IHaMI/I
(2004 ron), pasmenien Ha BeGcaiite Www.cbd.int/doc/publications/akwe-brochure-en.pdf
(nmposepeno 7 mast 2010 roxa).

KouBeHIus o 6uonorudeckom pasHoodOpasuu, [IporpamMmma paboThl 0 00ECIIEUCHUTO
COXPaHHOCTH OXpaHsIEMBbIX paifoHOB (IIYHKTHI a)—¢) CTaTby 8), IPUHATAsS Ha CEIbMOM
Kondepenunu Cropon KonBenuu o 6monorudeckoM pasnoodbpasuu B 2004 rony,
peuenne VI1/28.

Case of the Saramaka People v. Suriname, Series C No. 172, 28 November 2007,

nyHKT 134.

European Bank for Reconstruction and Development Environmental and Social Policy May
2008; pasmemeno Ha BeGcaiite http://www.ebrd.com/about/policies/enviro/
policy/2008policy.pdf (mposepeno 7 mast 2010 roxa).

Asian Development Bank The Safeguard Policy Statement (Second Draft) October 2008
p.11-12, 19.
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40. HaxoHer, B psIe AOTOBOPOB, 3aKITIOYEHHBIX MEXIY TOCYIapCTBAMH W KOpCH-

HBIMH HapOJaM¥, IPUHIHII COTIACHs KOPEHHBIX HapOIOB 3aKpelljieH B KauyecTBE OcC-

HOBBI I JTOTOBOPHBIX OTHONIEHHWH MEXJy TOCyZapCTBaMH W KOPEHHBIMH Hapoja-
24

Mu-",

BHyTpeHHMe npouecchl NPUHATHA PeIIeHUH KOPEHHBbIMHU
HapoJAaMU U UX HHCTUTYThbI

41.  VYuuteiBasg pasHoOOpa3HWe CETOJHSANIHUX YCJIOBHH XU3HH KOPEHHBIX HAapOJOB,
JIOBOJIBHO TPYJHO OXBAaTHUTh II00anbHbIC XapaKTEPUCTHKH BHYTPEHHUX IPOIECCOB
NPUHATHS PEIICHUH KOPEHHBIMH HAapOJaMU M WX MHCTHTYTOB. B HacTosmem pasnerne
MOXXHO JIMIIb CJIeJaTh OOIIME BBIBOJBI O MPHHINNAX, XapaKTEPHU3YIOMIHUX IMPOLECCH
MPUHSATHS PEIICHNsS KOPEHHBIMU HAPOJaMHU M CYHIECTBYIOIIUX B 00IIEeCTBax, KOTOPHIE
KUBYT B TPAAUIIMOHHBIX U COBPEMEHHBIX YCIOBUSX.

IIpouecchl NPUHATHA pPellieHU KOPEHHbIMU HAPOJAAMHU

42. TloBcenHeBHas XU3Hb KOPEHHBIX HAPOAOB KaK dTaJUTapHBIX oOmUH 0e3 Ka-
KOI-1n00 OYeBHIHON MEpapXHH, Tak U Ooyiee HEPAPXUUYECKUX OOIIMH 3a4acTyIO pe-
TYITUPYIOTCS TPAJIUIHOHHBIMU MPaBOBBIMH CHCTEMaMH KOPEHHBIX HapoJO0B, KOTOPHIE
B ONpEIEICHHBIX IOPUCAUKIUAX XapaKTepU3YIOTCs KakK "3aKOHBI, BBITEKAIOUINE M3
00br9aeB”. DTO MOHATHE NMPEAYCMaTPUBAET LEIBIH P MPAaBOBBIX MHCTPYMEHTOB U
MOJXKET BKIIOYaTh B ce0s pa3HooOpa3me KOHKPETHBIX OOBIYaeB, BEPOBAHWM, TPaaH-
LU, MPOLEAYp ¥ BUJOB MPAKTUKH.

43.  TpaaHLMOHHBIE MPOIECCH NPUHATUS PEIIEHHI MOTYT OBITh OrpaHUYEHbBI KOH-
KPETHBIM MECTOM M CBEJEHBI IO YPOBHS JE€PEBHHU, OBITH reorpaguueckd OOIIMPHbI-
MH, MO0 MPUMEHATHCS B OTHOUIEHWM BCEH OOIIMHBI KOHKPETHOTO KOPEHHOTO Hapo-
na. B To BpeMs, Kak 3TH TpajJMIMOHHbIE NPABOBBIE CHCTEMBbI XapaKTEePHU3YIOTCS JH-
HAMH3MOM M pearipoBaHMEM HA W3MEHEHHS COBPEMEHHOTO MMPA, 3aKOHBI KOHKpPET-
HOM OOIIMHBI TOCTOSHHO YKPEIISIOTCS 3a CUET TPAAUIMOHHON MPAaKTHKHU, COLMATH-
3al[MU ¥ Mepeauk 3HaHUi OT OJHOTO MOKOJEHUs K APYroMy. DTH 3aKOHBI TaKXke Ofl-
pesesAoT GOJBUIMHCTBO pEIIeHUH, NMPUHUMAEMbBIX COOTBETCTBYIOI[MMH BJIACTAMM
KOPEHHBIX HAPOJ0B>,

44. Tlpomecc MPUHATHS PEIICHUH BKJIIOYAET B Ce0sl yperyanpoBaHHE CIOPOB N
paspenieHne BaXKHBIX BONPOCOB, KOTOPHIE, KaK MPaBMIIO, PACCMAaTPUBAIOTCS Tpaau-
OUOHHBIMY JIMAEPaMHU/BOXKISIMU M COBETHHKAMH, COBETOM CTapeiIInH, a B HEKOTO-
pBIX OOmMHAaX B CIydae HEOOXOAMMOCTH CO3BIBAe€TCs cOBET. BaxkHOW cocTaBisOmEeH
HNPUHSATUS PEIICHUH SBIAETCS MYAPOCTh M OIBIT BOXK/AEH MJIM WICHOB COBETA, OAHAKO
B IICJIOM, B 3aBHCHMOCTH OT Xapakrepa npobiemsl, cBOOOIHOE ydacTue B oOcyxie-
HUM MOTYT HpPSIMO MJIM KOCBEHHO NMPHUHUMAaTh BCE WICHB OOmMMHBI. HackoyibKko 3TO
BO3MOXHO, MPOOIEeMBl PEIaoTCsl KOHCEHCYCOM C HCII0JIb30BaHUEM IpOLEenyp, mpe-

GE.10-13441

24

25

B Kanane JloroBopsl Ne 6, 7 u 8 cozepkaT MOJTOKEHUS O COTIACHH KOPEHHBIX HAPOJOB.
Hamnpuwmep, Jorosop Ne 6, 3akmroueHHEIH B 1876 roxy, npexycMarpuBaet, 4To "B Tex
ciIy4asix, Korja ynoMsiHyTble HHACHIIBI IOCTaBICHBI B H3BECTHOCTh M HHPOPMUPOBAHEI
YKa3aHHbIMU yHollHOMoueHHbIMU Ee BenuvectBa o noxenanuu Ee BennuecTBa nocTpouTh
MOCEJICHHE ISl UMMUTPALMU U JJI UHBIX Lejeil... He0OXOAMMO MOJIyYHTh COTIache
uHzaeiickux noananueix Ee BennuecTBa, HaceNSOMMX YKa3aHHOE IPOCTPAHCTBO".
Nudopmannio npeacrasunu a1-p Pamu bynan n CeTs kopeHHBIX Hapo1oB Mamnaiizuu
(JI’KOAC) (Manaiizus); Jlec Manesep (ABcrpanus); opranusanus "CaMMHT MepBbIX HAUN"
(Kanana) u pounn "Ilakt kopeHHbIX HapogoB Asun" (PIIKHA).
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AYyCMaTPpUBAIINUX YYaCTHE BCEX 3aTPOHYTHIX CTOPOH M BIUIOTH A0 YCTpaHCHHUSA pas3-
Hornmacuii. B ciy4dae HCO6X0,I[I/IMOCTI/I pasHoriacuga MeExAy CTOpPOHAMHU pCeHIAOTCAd C
HUCIIOJIb30BAHUEM (1)I/I3I/I‘ICCKOI\/'I CHJIBI U MOTYT HIpe€aycMaTrpuBarb IMOCAWHKH, ITPOBO-
JAUMBIE€ B COOTBETCTBUU C YCTAHOBJIICHHBIMHU IIpaBUJIaMH, BIUIOTh J0 JOCTHXKCHUS UIIHA
TIOATBEPIKIACHUSA COTIacus. OcHoBHas ociIb n1000T0 YperyaupoBaHusd CIopa KakKk Me-
KAy 4ICHaAMHU O6H.[I/IHI>I, TaK U C MPOYUMHU JUIAMHU 3aKIIOYAa€TCA MPEXKIAE BCETO B CO-

25
XpaHCHUHU MHpaA, CAUHCTBA U TApDMOHUU .

45. Tlpm mcnonab30BaHUM 3aKOHOB O KOPEHHBIX HAapoJax M MPOLENyp yperyiaupo-
BAaHMS CIIOPOB, PEUICHUS, KaK MPABIIIO, JOCTUTAIOTCS MMOCPEICTBOM MHKIIO3UBHBIX U
OCHOBAHHBIX Ha NPHUHIMIIE Y4acTHs Npolieccos. Jlaxe B 0O0IMHAX CO CTPOTUMHU He-
pPapXHUECKUMH CHCTEMaMH OT BOXAEH WM JIMIEPOB OXHUAAIOT MOIYYEHHS COBETOB
OT MYAPBHIX CTapeHIINH, MPOBEJACHHUS CIPABEIINBOTO 3aCIYUIMBAHHS MOCTPaAaBIINX
CTOPOH U NPEJOCTABICHUS Pa3bsICHEHUH OOLIMHE IO MOBOAY JIOOBIX OCIapHBaeMBbIX
pemeHuit. DTO CBSA3aHO C yCTAHOBICHUEM CTAaHJAPTOB JUIS OOLIMHBI, BKIOYAs PyKO-
BOASINME NMPUHIUIBI YINPaBICHUS pecypcaMu W pa3pelieHHus cyneOHbBIX aen. B tex
Ciaydyasx, KOT/Ia PEHICHHS IO BaXKHBIM BOIPOCAM MOTYT HMETh CEPbE3HBIE MOCIENCT-
BHSI U1 BBDKMBAHMS OOLIMHBI, HAI[pUMEp, B CBS3M C Pa3HOIIACHAMH IO NOBOAY HC-
MIOJIB30BAHUSI PECYPCOB, 4acTO TpedyeTcs €AMHOIIACHOE PEIIEHHE COBETa CTapei-
IIHH ¥ OGIIHHBI B IIETOM”,

NHCTUTYTHI NPUHATHS pellieHHil KOPpeHHbIMH HapoJIaMu

46. CTpyKTypa MHCTUTYTOB TPAAMIMOHHOTO MPUHATHS PEIIEHHH MOKET BapbUPO-
BATHCS, CHCTEMBI OBIBAIOT MEPAPXMUECKHMH HJIM JeMOKPATHYECKHMH, OJHAKO, KaK
IpaBHUIO, UMEETCS COBET, KOTOPHIH OTBEYAET 3a TaKOe PelleHHe BOMPOCOB, KOTOPOE
obecreynBaeT COXpaHEHHE MHpPA, TAPMOHMH U OIAromonydust o6mMHb. WHCTHTYTHI
KOPEHHBIX HAPOJOB B II€JIOM BOIIOIIAIOT A€MOKpPATHUECKHE MPUHIMILI MPHHATHS
peureHuil OCPeACTBOM KOHCEHCYCa, H 9TO NPOSABISAETCS B paclpeeleHuH BIAaCTHBIX
MOTHOMOYHMiT ¥ B3aMMHOH OTBETCTBEHHOCTH MEXy YleHaMH coBeTa. JInuHas co3Ha-
TEeNBbHOCTh, HANEKHOCTh, YECTHOCTh M NANbHOBHUIHOCTh — BOT T€ UEPTHI, KOTOPHIE
OIIEHMBAIOTCA TPpH 0TGOpPE NHIEPOB OOMMHEI UIH YIEHOB COBETA B JOMONHEHHE K HX
3HAHMAM, MYAPOCTH M 4yBCTBY CHpaBeNIMBOCTH. KpoMe TOTO, Ipu3HAHME U Tepe/a-
4a BJACTH M PYKOBOJCTBA KAaK MyTE€M HACJIEJOBAaHMA, TaK M MOCPEICTBOM BHIGOPOB,
OCYIIECTBIAIOTCS HA OCHOBE YCTHBIX MpPEJaHHil, a Tak)kKe JyXOBHBIX U I€PEMOHHAIb-
HBIX Tpaguuui®,

47. PykoBOAWTENH W YJICHBI COBETAa UIPAIOT BAXKHYIO POJb B 00ECIEUCHUU KYIb-
TYpHO#, IpaBOBOM, 3ApaBOOXPAHUTENbHON, SKOHOMUYECKONH M NOJIUTHYECKON camo-
OBITHOCTH, a TAKXE B IIPOIECCE PA3BUTHS M Mepeaadd 3HAHUW OT OJTHOTO ITOKOJICHHS
K Apyromy. B pamkax coBera cTapeiflimH cTapocTa JEpPEBHU OOBIYHO YHOJHOMOYEH
OCYIIECTBIIATh 00llee ynpaBJIeHUE ACpPEeBHEH M BBINOJHATH (PyHKIHMH Mpeacenarens
Ha 00muX cxojgax OOMIMHEI B IeAX oOecrmedeHuss 0e30MacHOCTH, MUpa U CTAOUIBHO-
CTH B OOIIMHE, a TakKe COOJIOACHNUS 3aKOHOB M PUTYaJlOB KOPEHHOTO Hapoja. Poub
OCTaJIbHBIX YJCHOB COBETA, KaK IPABUJIO, CBOAUTCS K KOHCYIBTHPOBAHHUIO CTAPOCTHI
JIEPEBHH 110 BaXXHBIM BONPOCAM, OTBEYAIONIUM HX CHCHHATU3ANNH, U K HPUHATHIO
KOJIZICKTHBHBIX PELICHUH IO Pa3IUYHBIM JelaM. B HEKOTOpHIX OOIMHAX HMEIOTCA
IIaMaHbl WJIM CBSANICHHUKH, 9bsI POJIb 3AKJIIOYAETCS B KOHCYIBTHPOBAHHH COBETA II0
IyXOBHBIM BompocaM. Cioga OTHOCSITCA BCE aCHEKThl XHU3HH, TaKHe KaK POXJEHHE,
JIOCTHXKEHHUE TOJOBOW 3pEIOCTH, BCTYIJIEHHE B Opak M cMepTh, a TaKXKe TaKHE BO-
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Wupopmanuio npeacrasnuin JPKOAC (Manaiizus); Bunron Jlutnuaiing, Augpea Kapmen,
Kenner Tuep (CeBepuas AMepuka) u HoBo3elaHICKasi KOMHCCHSI 110 [TPaBaM 4eI0BEKa.
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IpOCH, KaK 6e30MacHOCTh U TPAJAUIHMOHHBIE TPOMBICIEI, OT KOTOPBIX 3aBUCHUT BBIKH-
BaHME OOIIUHBI .

48. OpHa U3 KJIIOYEBBIX MPOOIEM TPAJUINOHHBIX HHCTUTYTOB NPUHATHUS PEIICHUN
COCTOHUT B TOM, YTO BO3/I€HCTBHE COBPEMEHHBIX CTPYKTYp HOpPOI MPUBOAUT K TOMY,
YTO COBETHI CTAPEHIINH IPEKPAIIal0OT CBOE CYIIECTBOBAaHME. B 3THX cilydasx TOJNBKO
JIEPEBEHCKUE CTAPOCTHl NIPHU3HAIOTCS YIIOJIHOMOYEHHBIMH PEIIaTh BOMPOCH], 3aTparu-
BafOIIHE OOMMUHY. DTO HE MPOCTO BO3JAraeT AOMOIHUTEIbHOE OpeMs Ha PYKOBOJICTBO
OOmUHBI, HO ¥ (AKTHUYECKH pa3pyllaeT NPUHIOHIBI JEMOKPATHYECKOTO HPHUHATHUSA
pemieHuil B 00IMMHAX KOPEHHBIX HAPOJOB. B HTOre HEOOXOAUMOCTD BBIIOIHATH POJIb
nuaepa, BBHICTYMAIOMIETO OT UMEHHU BCEH OOIIMHBI, MpUBENa K TOMY, YTO BO MHOTHX
CTpaHax JEPEeBEHCKHE CTapOCTHl CTaJM yTPaunBaTh OOBEKTHUBHOCTh M CIIOCOOHOCTH
OTCTaMBaTh MHTEPECH CBOMX OONIMH. B HEKOTOPHIX CTpaHAaX Takoe MOJOXKEHHUE yCy-
ryOssieTcs eme u TeM, YTO TPaAUIIMOHHBIE JIMAEPHl Teleph Ha3HAYAIOTCS [IPaBUTEIb-
CTBOM /ISl IpEACTaBICHHUS OOIIMHEBI, & B HEKOTOPBIX CIydasX KOMIIAaHUSIMH, KOTOPHIE
3aMHTEPECOBAHBl B OKA3aHWM BIMAHUS HA TMOJOKEHHME B ONPENENEHHONH 06muue®,
ITono6GHBIE M3MEHEHHS B COCTaBE TPAJUIIMOHHOTO PYKOBOJCTBA U MPEACTABUTEIHCT-
Ba OKa3aJIM Cepbe3HOE HETaTHBHOE BO3/ACHCTBME HA CHUCTEMBI MPUHATHS BHYTPEHHHUX
pelIeHnil KOPEHHBIX HapOAOB.

49. Tawm, rae TpaJAWIHOHHBIE JUJCPbl HA3HAYAIOTCS BIACTSIMHU MPeoOIagaoniero
HACEJICHHUS, 3a4acTyI0 Ja)Ke He BBIJCISIOTCS CPEJACTBA sl OKa3aHUs MOMAJCPIKKH Ta-
KUM "HOBBIM' TpaIWIMOHHBIM Nunepam. KpoMme Toro, y Ha3Ha4eHHBIX JHUIEPOB 00-
IIMH 9aCTO HE XBAaTaeT MOJTOTOBKH M BIUSHUS JJIs 00SCleYeHHUs] TOTO, YTOOBI MPO-
LECChl MPUHATHS CYAeOHBIX M aIMUHUCTPATUBHBIX PEIICHHH HPUBOIUIN K 000CHO-
BAaHHBIM CYXJCHHSIM U pelieHus M. B pe3yiabrare MHOTHE MPEICTABUTENH KOPEHHBIX
HApOJOB YTPATHUIIN JOBEPUE K CBOMM COOCTBEHHBIM HHCTUTYTAM MPUHSTHS PEUICHUN.
Takke He J0CTaeT KOJUIEKTHBHOTO MOKMCKA KOPEHHBIMU OOIIMHAMHU CIIOCOOOB BO3PO-
KIACHHUS M 3aBOCBAHUS YBXKCHHS K MPOLEAYpPaM M MHCTHUTYTaM MPUHSATHS PELICHUH.
Takue ycunusi SIBUJIMCH Obl BaXKHBIM HAaYMHAHUEM U MOTPeOOBaiM Obl KOHKPETHBIX
JeWCTBUIl Ha MHOXKECTBEHHBIX YPOBHSX, BKJIOYasl MOOIIPEHHUE yBakeHUs K ddek-
TUBHO JE€HCTBYIOUIMM HHCTUTYTaM KOPEHHBIX HApOJOB, YTBEPXKACHHUE MpaBa HA MPH-
HSATHE BHYTPEHHHUX PELICHWU M OTCTAMBAHHE MPHU3HAHHS WHCTUTYTOB KOPEHHBIX Ha-
POJIOB, OCHOBaHHBIX Ha UX 00bIYAsIX.

50. MHorue KopeHHbIE HAPOAbl NMPOJOIIKAIOT HCHONB30BATh, MOCEIATh H PA3BHU-
BaTh TPAAMIMOHHBIE CTPYKTYphl NPHUHATHS PEUIEHMil AN BHYTPEHHUX IleNeil, He-
CMOTpSL HAa OTCYTCTBHME O(DHIHAIBLHOTO MPU3HAHHA TAKHX HHCTUTYTOB CO CTOPOHEI
rocynapcTsa. KpoMe Toro, HEKOTOphIe KOPEHHBIE HAPOJbI, HAPOAHOCTH U OOIIMHEI
IPEANOYUTAIOT OCTABAThCA HENPH3HAHHBIMH U OTKA3bIBAIOTCA OT (JUHAHCHPOBAHMS,
YCIIYT U IPOTPaMM, a Tak)Ke Mep IPaBOBOil 3aIUTHI, KOTOPBIE COMPSKEHBI C TIPU3HA-
HHEM, JUISl TOTO YTOOBI COXPAHHUTH MOJHBIH KOHTPONb HaJ CBOMMHM CTPYKTYPAMH U HX
HE3aBHCHMOCTH .

GE.10-13441
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Wupopmanuto npeacrasun PIIKHA. Cum. takxe E/C.19/2010/6.

Nudopmanus npexncrasieHa HoBo3enanackoil KOMHCCHEH O IpaBaM 4eJIOBEKa,

npom Pamu Bynan u J[oac (Manaiizus); ®ITKHA; MexayHapoanoit opranusanueii "3a
BeikuBanue'; Jlec Mainesep (ABcrpanus); a Takxke Bunronom Jlutnuaiingom, Auapea
Kapmen, Kennerom [{ueepom (CeBepHas AMepuka).

K X 4HCIly OTHOCSTCS CyBepeHHasi He3aBHCHMas HALlMS CEMHHOJI0B DIopHIbl 1
HanuonansHbIH coBeT 3amaanbix momoHoB, CoexnHennasie LltaTer AMepukH.
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C.

IMapiaMeHTBHI U OPraHU3alMM KOPEHHbIX HAPOI0B

51. HekoTopbie U3 COBPEMEHHBIX MHCTHTYTOB MPUHSATHS PEHICHHI KOPEHHBIX Ha-
ponoB npuobpenu popMy HmapiaMEHTOB U OpTaHHM3alMi KOPEHHBIX Hapoa0B. B kaue-
cTBe 00pasna 3TH MHCTUTYTHI HCIOJB3YIOT TPAAUIMOHHBIE HHCTHUTYTHI HPHHSITHS
pelieHuit, cocTosme U3 BOX/EH, U30MpaeMbIX HApPOJOM, KOTOPOTO OHHU MPU3BAHBI
MpEeACTaBIsATh, U 3a4aCTyl0 PYKOBOJACTBYIOTCS CTAaTyTaMd U BO3JaraloT Ha ceds
GYHKIMH, KOTOPBIE CMOCOOCTBYIOT YKPEIUICHHIO CaMOOBITHOCTH M 0JIAr0COCTOSTHHS
cBomx m3buparenei WM oOImHH.

52. HarnsaaHeIM HpUMEpOM MapiaMeHTa KOPEHHBIX HApOJOB SBISIETCS MapiIaMeHT
caaMH, B TO BpeMs Kak OpraH ympaBJeHHUs KOpeHHOro Hapona B Kyna-Slna npencras-
aseT co6oii eme ofMH BUA MOAOOHBIX HHCTUTYTOB. ClieyeT pasnu4aTh mapiaMeH-
Thl KOPEHHBIX HApOJOB M TOCYJapCTBEHHBIC OpPTaHbl, CYNIECTBYIONIINE, HAIPUMED, B
I'pernannnu, rae OONBIIMHCTBO HACEIEHUS COCTABISIIOT KOPEHHBIE XUTEIH. B TO Xe
BpeMs HaJgu4ue OOJBITMHCTBA HACEICHUs, MPUHAIIEKAIIETO K KOPEHHBIM HApOAaM B
KakoH-1100 cTpaHe, aBTOMAaTHMYECKH HE O3HAYAeT, YTO KOPEHHBIE HApOJbl MMEIOT
MPSIMOHM AOCTYII K yJaCTHIO B IPUHATUH PEHICHUH B TOCYIapCTBEHHBIX CTPYKTYpax.

53. MHuorue KOPEHHBIC HAPOABI U 06H.II/IHI>I B HacToALICC BpEMsS UMCIOT CBOU Opra-
HHU3a0u HAa MECTHOM, HaAallUOHAJBbHOM, PETUOHAJIBHOM U MEXAYHAPOJAHOM YPOBHAX C
ICIBIO COHGﬁCTBHﬂ MIPUHATHUIO peH.ICHI/Iﬁ BHYTPpHU CTPAHbI U BBaHMOHGﬁCTBHﬂ C rocy-
AapCTBOM 11O pa3JIMYHBIM BOIIPOCAM.

IIpaBoBbIe cUCTEMbI KOPEHHBIX HAPO/10B

54. IlpaBoBBIE CHUCTEMBl KOPEHHBIX HApoOJOB, OXBATHIBAIOI[ME 3aKOHOJATEJIbHbIE
(3akOHBI KOPEHHBIX HapOJOB), CyAeOHBIC W MPOIeCCYaTbHbIE ACMEKThI, UMEIOT BaXkK-
Helilllee 3HAU€HHE ISl BHYTPEHHEro NpuHATUs pemeHnid. CyaeOHble U mpoueccyalb-
HBIE aCMEKThl KacaloTCs BHIHECEHUS Cy[JeOHBIX pelIeHUH KOPEHHBIX HAPOJ0B X BOX-
JSIMH U COBETaMU CTAapeilllMH IPU MUCIOJIb30BAHUU 3aKOHOB 3THUX HApoOJOB U pac-
cMOTpeHuu cnopoB. IIpaBoBble CHUCTEMBl KOPEHHBIX HApOJOB 4acTO OCHOBAHBI Ha
NPUHIMUIIAX KOJUIEKTUBHOTO BO3MEIEHHMS M OOIMMHHOW COJIMJAPHOCTHU. PerymspHo
NPUHUMAIOTCS PEIEHHs] 0 Ha3HAYeHWHW W BhIIIaTe WTpadoB M KOMIEHCAUH, C TeM
4TOOBI IPENOCTABUTH JIUIY, IPUYMHHUBILIEMY YyIIepO, BO3MOXKHOCTh MOIPOCHTH IPO-
LIEHUs y TIOTEepIeBIIeld CTOPOHBI U y BCEl OOUIMHBI.

55. IIpaBo KOpEHHBIX HApOJOB MOXHO pacCMaTpHUBaTh KaK COCTOsSIIEe M3 ABYX
KOMIIOHEHTOB. INEPCOHAIBHOIO INpaBa U TEPPUTOPHANIBHOro IpaBa. llepcoHandbHOE
IpaBo BKJIOYAeT B ce0sl aCEeKThl, OTHOCSILINECS K CeMbe, O0IIMHE, KYIbType, S3BIKY,
JIyXOBHOCTH, TPaJUIIMOHHON SKOHOMHKE U COOCTBEHHOCTH, B TO BpEMsI KaK TEpPUTO-
pHabHOE NMPaBO KacaeTcs 3eMelb, IPUPOIHBIX PECYPCOB U HEAP, HO IPHU ITOM TaKXKe
HMEEeT U COLMANBHYIO COCTaBISIONYI0. IIpaBO KOPEHHBIX HAapoOAOB IMPUMEHSETCS K
OT/EJNBbHBIM JIMIIaM B KaueCTBE MHAMBUAYYMOB, a TaK)Ke K OTJEJIbHBIM JHUI[aM B Kaue-

CTBE WJICHOB OGIIHHBI .

56. IIpaBoBble CHCTEMBI KOPEHHBIX HapOJOB TaKX€ CBS3aHbl C MHCTHUTYTaMH KO-
PEHHBIX HAPOJAOB U IPOUECCAMHU IIPUHATHUS PELICHUNI Ha OCHOBE IIPUHIIUIIA HIUPOKOTO
yuacTusi. BceM cTopoHaM mpepocTaBiIslOTCS paBHbIE BO3MOXXHOCTH OBITh 3aCiyIlaH-
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Kyna-fna aBnserca aBTOHOMHOM TeppuTopueu, uinu komapkoii, B Ilaname u 3aceneHa
KOpPEeHHBIM HapoJoM KyHa. Ha s3bIke KyHa 9To Ha3BaHHe o3HadaeT 'cTpana Kyna" unnm "ropa
Kyna". Cm. Constitucionalismo y Derechos Indigenas en América Latina, Collection
Armadeus, pp. 243-247.

Nudopmannto npeacrasmaun GIIKHA.
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HBIMH CTapOCTOH JEpeBHH MW BOXIeM. Ecim Bompoc He ymaeTcs pemuTh Ha 3TOM
YpOBHE, TO OH MOXXET OBITh IPEACTaBICH Ha 00CyXaAeHHe o0mero coOpaHus, B KOTO-
pPOM y4acTBYIOT BCE WICHH OOMIMHBI. Takne CHCTEMBI OOBIYHO TaKKe MO3BOJISIOT pe-
maTh BHYTPUOOIIMHHEIE CIIOPHI, a TaK)KE CIOPHI C JINIaMH, He MPUHAIIEKAIUMH K
KOpeHHBIM HapogaMm. CHCTEeMBI MPaBOCYAUs KOPEHHBIX HApPOIOB PEIKO OBIBAIOT CO-
CTA3aTeNbHBIMU. ApOUTPHI CTPEMATCS HE K YCTAHOBICHUIO M HaKa3aHUIO BHHOBHOTO
(ecnaum 3TO He mMpu3HAETCS HEOOXOAMMbBIM), & K HIPUMHUPEHHIO APYr C JAPYroM yd4acT-
BYIOIIMX B CIIOPE CTOPOH, a TaKXKe NPYTHX YJIEHOB 00IEeCTBa.

57. Tem He MeHee B rocymapcTBe, Kak IpaBHIIO, HMeeTcsl Ooiiee OJHON MPaBOBOM
CHCTEMBI, 1 KOPEHHBIE HApOJbl CTAJIKHWBAIOTCS C OTPOMHBIMHU HpoOiemMaMu, cTapasich
COXpaHUTh CBOM TPaJAMIHOHHBIE PaBOBbIE cucTeMbl. OCHOBHAs MpobiemMa COCTOUT B
HEeINPUATHH MPaBOBOTO IUIIOPANN3Ma, BKIIOYash OTKa3 MPENCTAaBUTENECH JOMUHHUPYIO-
meil mpaBoBOH CHCTEMBI NMPHU3HABATh PEIICHHS, BHIHECCHHBIE BOXKISIMH, CTapeHIIn-
HaMHM WJIH COBETaMU KOPEHHBIX HAPOAOB IIPH OTNPABICHHUHU IPABOCYAHS COTIACHO 3a-
KOHaM KOPEHHBIX HAPOJAOB M IIPH PEIIEHHWH JPYTUX CHOPOB, TMO0 OTKA3 IMPHU3HABATH
TaKWe PEIIeHHsS B KadecTBE CyAcOHBIX akToB. K 9HCIy Apyrux HpemnsiTCTBHH OTHO-
cATCSl OrpaHWYECHHas aAMUHUCTpPaTHUBHAas W (UHAHCOBas MOJJEpP)KKa TOCYZapCTBa,
OTPaHWYEHHOCTHh BO3MOXXHOCTEH, UMEIOIUXCS Y TPAAUIUOHHBIX JTUICPOB, IS TOTO
4TOOBI YyCOBEPIIEHCTBOBATH 3aKOHBI KOPEHHBIX HAPOAOB; a TAKXKE OTCYTCTBHE yBaXke-
HUS K IPaBOBOI CCTEME KOPEHHBIX HAPOJOB CO CTOPOHBI APYTUX IPABOBBIX CHCTEM.

58. [laxe B TeX rocymapcTBax, Il¢ IPUMEHACTCSA NPABOBOM ILTIOPaHM3M, MOXHO
3a4acTyl0 3aMETUTh, YTO TOCYAapCTBO MPHU3HACT IPABO KOPSHHBIX HAPOJOB TOJHKO B
OTHOIIGHUHU "JErKHX" BOIIPOCOB, TAKWX KaK COLMAalbHBIC, CEMEHHBIE U KYIbTYpHBIC
BONPOCH, W HE NMPHU3HAET — B OTHOIICHWH TaKWX ''OoJiee TPYIHBIX' BOMPOCOB, KaK
3eMJIH, TEPPUTOPHH H PECYPCHI.

Pos1b ‘KeHIIUH U3 YHCJIa KOPEHHbIX HAPO/JAOB B NPUHATHH pelleHnii

59. Kak mpaBuio, XEHIIMHBI U3 YHCJIa KOPEHHBIX HApOIOB HE BXOISIT B COCTaB
TeX, KTO NpUHUMaeT o(HUIHaNbHBIE PEIIEHHs, OJHAKO OHM MOTYT y4acTBOBaTh Ha
PaBHBIX OCHOBAaHMAX C MYXXUYHHAMH B PACCMOTPEHHMH BceX Bompocos. Cieayer oTMe-
THUTb, YTO JKCHIIMHBI U3 YHCIAa KOPEHHBIX HAPOAOB HE BCETJa OTCTPAHSUINCH OT IpPH-
HATHS PEIICHUH ¥ TPAJUIIMOHHO UTPAJN U BCE €Ill€ MOTYT UIPaTh BaXXHYI0 poib. Ha-
npumep, B CeBepHOH AMepHKe 10 KOJOHHM3ALMM XEHIIMHBI Urpalid ropasfo Ooiee
BAXHYIO POJIb B IPUHATHHN PEHICHHUH, OJTHAKO MPU3HAHUE KOJOHUCTAMU POJIN MYXKUUH
CIIOCOOCTBOBANIO CO3AAHHUIO BIEYATICHUS O JOMUHHPYIOIIEM IOJOXCHHH MYXXUYHH,
KOTOPO€ 3aKpenuioch BIOCIEACTBUU. Y Hapojaa Kajga3aH B Manmal3uum BepXxoBHas
Kpuna 6060Xu3aH MPUHMMANIAa aAKTHBHOE Y4acTHE B COBETe cTapeimun®. YKeHmUHbI
MO-TIPEKHEMY HTPAIOT BAXKHYIO PYKOBOIAINYIO POJb B Mepefade 3HAHWH OT OJHOTO
IIOKOJIEHUS K JIPYTOMY, 0COOEHHO B OOJNIACTH COXPAHEHUA> A3BIKA, KYJIbTYPbI, 1yX0OB-
HOCTH U COIMATBHBIX OTHOIIECHHM.

60. HexoTopble 3aKOHBI KOPEHHBIX HApOJOB MOTYT TaK)Xe BOCIPHHUMATHCS KaK
HEeCIIpaBeJINBbIE 10 OTHOLIEHUIO K XKEHIIWHAM, B TO BpeMs Kak Jlexmapanus npexny-
CMaTpUBaeT HEOOXOAMMOCTH IMPUBEJCHUS 3aKOHOB M INPAKTHKH B COOTBETCTBHE C
MEXIYyHapOAHO MPHU3HAHHBIMU NPABO3AIIUTHBIMA HOpMaMH. JKEHIIUHBI U3 YHCJIA KO-
PEHHBIX HAapoOAOB B HAacTOsIIee BpeMs TPeOYyIOT MPENCTaBUTENbCTBA U NPOCAT Iepe-
CMOTpPETh OOBIYHBIE HPOLECCH], T0OOUPYIOT CBOM TPaAUIMOHHBIE HHCTHTYTHI C Ie-
JBI0 yYacTHs MPEACTaBUTENEH U3 YnCia )KEHIIUH Ha BCEX YPOBHIX NMPHUHATHA pelle-

GE.10-13441

%2 Yupopmanmio npeacrasua JIKOAC (Manaitzus).
3 KoHBeHIMsS 0 GHOTOrNYECKOM Pa3HOOGPA3HH, TPHHAAATEIN TyHKT peaMOyIIb.
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HUH, a TakXe NMPU3HAHUSA MOTCHIHAIbHBIX BO3MOXXHOCTEH XEHIIWH ISl OCYIIECTB-
JeHus pyKOBOJCTBa. Bo3pocmne ypoBHH I'DaMOTHOCTH M OCBEAOMICHHOCTH Ipea-
CTaBUTENBHUIL] KOPEHHBIX HApPOJOB 00ECNEUMBAIOT PaMKM A MX Oosblnei BoBIie-
YEHHOCTH B NPOIECC MOMCKA BO3MOXXHOCTEH /I y4acTHs B YNPABICHHH, B TOM UHC-
7€ UCXOJs M3 MX MPHUBEPKEHHOCTH COXPAaHEHHUIO TPaAWIMOHHBIX 3HaHWH. Kpome To-
ro, OOJIBIIMHCTBO NMPABUTEJIHCTB B HACTOAIIEE BPEMs IMO3UTHBHEE OTHOCATCS K yda-
CTHIO XEHIIMH B cdepax NPHUHATHS PEIICHHWH, W Ha OOI[EHANMOHAaJIbHOM YpDOBHE
TaKXe IMUPUTCA NMOHUMAaHHE HEOOXOOMMOCTH ydacTHs >KeHmuH. Kpome toro, mpu-
3HAETCSA, YTO, MOCKOJBKY OOydeHHE MPOBOIAUTCS B BHJE KYIbTYPHBIX M LIEPEMOHH-
aNbHBIX 00PAIOB, B KOTOPHIX XCHIIMHBI MPOJOKAIOT UCHOIHATH BEAYIIYIO POIb, TO
MM CJIEJIYeT TIPEN0CTABUTH BO3MOKHOCTD NPUHATHS PENIEHUH B 3THX 00macTax>.

Tpancopmanusi CHCTeMBbI YNIPABJeHUsI KOPEHHBIX HAPOIOB U
BO3HHUKAIOIIHME B 3TOM CBSI3U NMPOOJIeMbI

61. Jns xopeHHBIX HapoJoB "TpaHcdopmanus' 4acTo O03HAYAET PEBOJIOLHUOHHOE
U3MCHCHHE TPAAUIUOHHOTO 06pa3a KU3HU U NOCTCIIEHHOC MPHU3HAHWEC BMEIIATCIIb-
CTBa BHEUIHUX U MHOPOJIHBIX (PakTOpPOB, OEpyHIMX CBOE HAyaJlo B DMOXY KOJOHH3a-
Iuu, MpOABUBIIUXCA MO3JHEEC B MEPHUOA CTAHOBJICHHNA HAIMOHAJILHOTO rocyaapcTtsa u
JIEHCTBYIONIUX TI0 Ceil JIeHb, B pe3yJbTaTe 4ero MPOUCXOAMT 3aMEHa TPaJUuLHOHHBIX
HHCTUTYTOB U CO3JaHUE "HOBBIX' MHCTUTYTOB, NMPU3BAHHBIX COOTBETCTBOBAaTH HOBO-
MYy CIEKTPY 3aKOHOJAATCJIbHBIX W AJMUHUCTPATUBHBIX OPraHOB, YCTAaHOBJICHHBLIX
B NOCTKOJIOHHAJIBHBIC BpEMEHA. Paznuunsie (baKTOpI)I U BHCIIHECC BO3}1€I7[CTBI/I€ CIIO-
co0CTBOBaIM BO3HMKHOBEHHMIO MHOTOYUCIECHHBIX NpoOieM B 00JacTH OcylecTBie-
HUS IPOLIECCOB INPUHATUA DPEUIEHUN KOPEHHBIMM HapoJaMu U JESATEIbHOCTU HX
UHCTUTYTOB, 0000 3aTpOHYB JIMJEPCTBO, IPEACTABUTEILCTBO, COOIIONEHUE
NPUHATHIX pemeHud, d3(QexkTuBHOE yuyacTHE UM MEXaHU3Mbl yperyjlupoBaHUs
Kas006/KOH(PIHUKTOB.

62. OOmMHBI KOPEHHBIX HAPOAOB NPOJNOJDKAIOT COXPAaHATh M aJalTHPOBATh IIPO-
LEeCChl U MHCTUTYTHI HPUHATUS PELUICHUH NTUHAMHUYHBIM 00pa3oM, O 4eM CBHJETEIb-
CTBYET BOBJIeYeHHE OoJiee MUPOKUX CIIOEB 00IECTBA, TAKMX KaK JKEHUIMHBI U MOJIO-
JIeXKHBIE JTHIepbl. BMecTe ¢ TeM ciienyeT OTMETUTh, 4TO, XOTS U3MEHEHHs, TaKue Kak
BBEJICHHE CTAaH/IAapTOB TOJOCOBAHUs, MOPOH SBISIOTCA AOOPOBOJBHBIMHU, BO MHOTHX
Cly4asX OHM UMEIOT MECTO He B pe3ylbTaTe BbIOOpa, a 3a CUeT BHEIIHEro BO3AeHcT-
BHsI, B TOM YHCJIE CO CTOPOHBI FOCYlapCTBa, a TakXe Apyrux ¢akropos. Tem He Me-
Hee KOpPEHHbIE HapOoJbl MPOJOJIKAIT aJalTHPOBATh CBOM MPOLECCHl B MOHUCKE IPH-
eMJIeMbIX perieHuil. Hanpumep, ceronHs u30upareabHble CUCTEMBI BhIOOpa Tpaau-
LUOHHBIX JINJIEPOB M CUCTEMBI IPUHATHS BHYTPEHHUX PEIICHHUH M0 OOJIBIIOMY CUETY
3aMEHWJIN TPaAUIMOHHBIE POLECCH MPUHATHS PEUIeHUH, HECMOTPS Ha TO, YTO MHO-
rue KOpEeHHbIEe HapoJbl paHee CYUTAIU TAKYIO NMPAKTHKY YYXKIOW IJIsl CBOEH KYIbTY-
pel. Bo MHOrux oTHomeHMsX u3bupaTenbHas cUCTeMa COKpamaeT ¥ WHIWBHIYyalH-
3UPYET MPOLECChl MPHHATHUS PELICHUH, 3a4acTyl0 OHa MOXET SBJIATHCS Oojee orpa-
HUYEHHOM 110 CPaBHEHHUIO C TPAAMIMOHHBIMHU NpOLEIypaMd B TOM, YTO KacaeTcs
yueTa MHEHHS HECOTJIACHBIX M ONACEHMH MEHBIIMHCTBA M30UpaTeaeil BHyTPH OOIIH-
HBbI, ¥ B 3TOH CBS3M OHAa MOXET INPENATCTBOBATH CIUIOYEHHOCTH BHYTPU OOIIMHBI.
Tem He MeHee MHOTMM KOPEHHBIM OOIIMHAM YIajloCh WHTEIPHUPOBATH KIIOYEBHIE
9JIEMEHTHl U MPHUHLIMIBI TPAJAUIHOHHBIX CHCTEM NPUHSTHS PELICHUH B COBPEMEHHbIE
n30MpaTeIbHble CUCTEMBI, COXPaHHUB, TAKUM 00pa3oM, BaXkKHbIE aCHEKThl BHYTPEHHHUX

¥ Wugopmammio npeacrasun GPITKHA.
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NpOLECCOB TPUHATHA pEUIeHHH B pamkax 60Jee COBPEMEHHBIX BJIEKTOPalbHBIX
cTpykTyp®.

63. Bwmecre ¢ TeM Bce eme coxpaHsAeTCs 3HAYUTEIHHOE YHCI0 TPAAUIIMOHHBIX CUC-
TE€M NPUHATHS PEHNICHUH, KOTOPBIE OCTAIOTCS HETPOHYTHIMH, aKTUBHBIMH U JCHCTBY-
10T MapajuieNbHo, 00pasysl CMEIIaHHbBIE CHCTEMBl yIPABJICHHUS B OOIMIMHAX KOPEHHBIX
HaponoB. CamoympaBisieMblii Hapox Tomokada B meHTpadbHOM CynaBecu TII0-
MPEXXHEMY COXPaHSET CBOIO TPAJULIHOHHYIO CTPYKTYPY YHpPaBICHHUS U PEIUTHIO, OT-
JUYAKOIYIOCA OT HEHTPATM30BaHHON MHIOHE3UICKOH CTPYKTyphI®. Jlpyrumu mpu-
MepaMu SBISAIOTCS TPAJMIHMOHHAs CHCTEMa HapoJa Xonu B pe3epBanusix CesepHoH
ApHU30HBI, KOTOpas MpeACTaBIsIeT cO00H TpagUINOHHYIO (GOPMY MPUHSATHS pEUICHUN
KOHCEHCYCOM, XapaKTepHYI0 I TpyHmel HapogoB my30imo B HoBoit Mekcuke,
a TaKXKe JUIsl XayJ[eHOCayHH, TPaJANIHOHHOE CaMOHa3BaHME JIoAeH "IuHHOrO noMa’
B Coenunennbix Illtarax Amepuxu u Kanane®. Mmerorcsa Takike U Apyrue pasiaud-
Hble OOIIMHBI, KOTOPbIE, IPEUMYIIECTBEHHO OJarogapsi CBOCH M30JSAIUN U OTAAJICH-
HOCTH OT IIEHTPOB BIACTH, MPOJOJIKAIOT 0€3 KaKOro-1u00 BMEIIATENbCTBA COXPAHITh
CBOHM TPaJMIMOHHBIE OPraHbl IPUHATHS PEMICHUI >,

64. Jaxe B Tex o0macTax, rie TPAJUIUOHHBIE MHCTHTYTHI NPUHATHS pEHICHUH
OCTaIOTCSl HETPOHYTBIMH, MOXKHO TaKkK€ 3aMETHTh BMEIIATEIbCTBO M3BHE W HEAOCTa-
TOYHOE COOJIIOJICeHNE pENICHWH, NMPUHUMAEeMbIX HHCTUTYTAaMHU KOPEHHBIX HapOOB.
B  OoNbmIMHCTBE CTpaH, Hanmpumep B  Asum®, co3jaHHMe JE€PEBEHCKHX
COBETOB/KOMUTETOBY, OTBETCTBEHHBIX MPEMMYIIECTBEHHO 33 Pa3BUTHE UHPPACTPYK-
TYpBI, OTPAHUYMIIO PACCMOTPEHHE MMEIOIUXCS y OOMMHBI MpodieM, B pe3ynbrare
YeTo B IIEHTPE MX BHUMAaHMS OKa3aJUCh HE BOIPOCH COXPAHEHUS KyIbTYpHOH II€JIO-
CTHOCTH (COLMANBHBIX, AYXOBHBIX M KYIbTYPHBIX acCIEKTOB JKH3HH), a pa3InYHbIC
Mozenu pa3Butus. K ducity cBsI3aHHBIX C 3THM HpOOJIEM OTHOCSTCSA OTPaHUYCHHOCTH
IOPUCOUKIINN WHCTUTYTOB KOPEHHBIX HAPOJOB B OTHOIICHUM NPHHATHS PEIICHHUH I10
BOIIPOCAaM, KacalomuMcs OOIIMHHBIX 3€Melb M PECypCOB, pa3MeXeBaHHE BHYTPH
OOIMH KOPEHHBIX HApPOJO0B M KOH(INKTHI, BO3HUKAIOMINE B CBA3U C TE€M, YTO MOJECIH
pas3BuTHs U 00pa3 MBICIM KOPEHHBIX HapOJOB HE MONB3YIOTCS JOJKHBIM YBaXCHHUEM
ninu noHnManueM. HakoHern, cymectByeT nmpobnema 3pdpekTuBHON nepenadn 3HaHUH
KOPEHHBIX HapoJI0OB OT OJHOTO IOKOJIEHHS K JAPYroMy, YTO TaKXke CHOCOOCTByeT
JalbHEHIIEMY OTXOy OT NPUHIUIIOB MIPUHATHS PEIICHNNH KOPECHHBIMH HAPOAAMH.

65. HeoOxommmo TakXxe pemuTh MpoliIeMy yCTpaHEHHUS NMPENITCTBUN B TpaguIu-
OHHBIX CHCTEMaXx MPHUHATHUS peureHui. DTa mpobiemMa MpeaocTaBiIseT BO3MOXHOCTh
00paTuTh BHHUMaHHE Ha BONPOCHI, KOTOPHIC IPABUTEIHCTBO, HEMPABUTEIHCTBCHHBIE
OpraHM3alUy U COIMOJOTH YacTO 3aTParuBaloT B CBS3HM C CHCTEMaMH KOPEHHBIX Ha-
pOIOB.

GE.10-13441

35

36
37
38
39
40

Nudopmanuio npeacrasuin Yuuan Jlutmyaing u Augpea Kapmen (CeBepaast AMepuka),
OITIKHA u IXXOAC (Manaiizus).

Wupopmanuio npeacrasun A6qon Ha6aban (Mugonesus).

Wupopmanuio npeacrapuin Yuuin Jlutnuaitng u Auapea Kapmen (CeBepHast AMepuka).
Wupopmanuto npeacrapuit PIIKHA (B moaAroToBIEHHOM K COBEIIAHUIO JOKIaae M0 A3Uu).
Wupopmanuto npeacrapunn PIIKHA n JDKOAC (Manaiizus).

XoTs CTpYKTypa 3TUX OPraHOB aHAJOTMYHA TPAJUIIMOHHBIM COBETaM CTapeHIINH, I7le YJICHBI
M30MPArOTCS WM Ha3HAYAIOTCSA M3 YKCIIa WICHOB OOIIMHBI, UX €U, IEHHOCTH U MOIXObI
SIBISIIOTCSI BEChMA Pa3IMIHBIMU.
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V.

YuacTue B MeXaHu3Max INPUHATHHA pemeHnﬁ, CBfI3AHHbIX
KakK € rocyiapCTB€HHBIMH, TAK U COOTBETCTBYIOIIIMMHU
HETroCyaapCTB€EHHBIMHA MHCTUTYTAMM, a4 TAKKE IMPOLUECCHI,
jaTparuBarmme KOp€HHbIC HAPOAbI

YuacTue B 2JIEKTOPAJbLHOM MOJUTHKE

66. HpaBo KOPCHHBIX HAPOJAOB Yy4aCTBOBATH B SHCKTopaHLHOﬁ ITOJIMTUKE OCHOBAHO
Ha q)OpMaJIBHOM IOPUANYIECCKOM MMPU3HAHUN KOPECHHBIX HAPOJAOB B KAYE€CTBE KOHKPET-
HOH TPYIIIbL JIIO,I[CI71 ¢ 0COOBIMH IIpaBaMHu. Bnnorts A0 HEAJAaBHETO BPEMEHU KOPEHHBIM
HapoaaM 4YaCTO OTKa3bIBaJHW B 3JIECMCHTAPHOM HPU3HAHHHU, U TOJBKO B 1960-x rogax
KOPEHHBIC HApPOABI B PAAEC CTPAaH, HACCICHNUE KOTOPBIX O6paSOBaHOCB N3 MOCCICHICB
U B KOTOPBIX UMEETCA 3HAYUTECIIbHAA NOJA KOPEHHBIX X(HTCHCﬁ, TaKHUX Kak KaHa;[a u
CO@,I[I/IHCHHLIC [ItaTsr AMCpI/IKI/I, HaKOHCI] O6pCJII/I IMOJIHBIE U HEOTPAHUYECHHBIC IIpa-
Ba I'pa’X/1aHCTBA, BKJIIOYas MpaBO Ha y4aCTHUC B BI>I60an.

67. B JlatmHCKOW AMepuKe BO3BpalleHHE NEMOKPAaTHYECKHUX PEKHUMOB B KOHIIE
1980-x romoB, compoBOXAaBIIeeCs MPU3BIBAMU KOPEHHBIX HApPOJOB U IPYTHX 00IIe-
CTBEHHBIX JIBM)KEHHWH K paJuKalbHBIM M3MEHECHHSIM, ObIIO OTMEUEHO NPHUHATHEM HO-
BBIX HAI[MOHAJIBHBIX KOHCTHUTYIHH, IPU3BAHHBIX o0OecrmeunTs Oosiee OIaronpusATHYIO
3aKOHOAATEIbHYIO M HHCTUTYIIMOHAIBHYIO OCHOBY IS IPU3HAHUS MOJJIUHHO MHOTO-
STHUYECKUX, MHOTOSA3BIYHBIX ¥ MHOTOKYJIBTYPHBIX OOIIECTB, MPUYEM KPACyTOJbHBIM
KaMHEM 3THX U3MCHEHHUH 3a4acTyIO ABJISJIOCH NMPAaBO KOPEHHBIX HApPOJOB Ha ydacTue
B 9JIEKTOPAJIBHBIX IPOILECCax.

68. HecmoTps Ha ZOCTUTHYTHIH B psle CTpaH SBHBIM Iporpecc, NpU3HaAHUE IpaB
KOpPEHHBIX HapoOJOB HE CTaJO BCEOONIMM, MOCKOJIBKY MHOTHE TOCYZapCTBa 10 CHX
mop opHUIMATBEHO HE MPU3HAIOT IpaBa KOPEHHBIX HAPOJOB B CBOEM BHYTPEHHEM 3a-
koHonatenbcTBe. JleficTBUTENBHO, BEChMa HEMHOIME IOCYNapCTBa B A3uu uiu Ad-
puke oQHUIUATBHO MPU3HAIOT B CBOMX 3aKOHAX WM KOHCTUTYIHUAX HAJIWIHWE KOpEH-
HBIX HAPOIOB B Ipejeax CBOUX rpaHui®,

69. Opnnako, naxke TaM, rJi¢ HOBbIC 3aKOHBI MJIM 3aKOHOAATENIbHBIC MOIPABKH Mpe-
IyCMaTpHUBAIOT (GOpMaIbHYIO PErUCTPALUI0 KOPEHHBIX KUTENEH JJIs y4acTHs B TOJIO-
coBaHuH, NUOO JOMYyCKAIOT TaKO€ y4acTHE Ha OCHOBE MMOJIOKEHHI 0 BceoOiieM pa-
BEHCTBE, BO3MOXHOCTh PEaM30BaTh 3TH IpaBa 3a4acTyl OCTaeTcs mpobiemMaTHy-
Hoil. Hanpumep, oiMH U3 TaKUX cliydaeB uMmeld mecto, korna 6osee 400 mpeacraBu-
Tellell KOPEHHOTO Hapoja CaH OBIIM JIMUICHBI IPaBa rojioca Ha BCeoOIuX BeiOOpax B
Borceane 2009 roma, a 5 obmuH Hapoma caH, mpoxuBaromuxcs B LleHTpanrpHOM 3a-
nosennuke Kanaxapu, He ObLIM BKIIOYEHBl B COMCOK u3bupareneit®. K uucny apyrux
MPEensSTCTBUI, MEIIAMINNX MOJHOIEHHON peanu3aluu 3THX [paB, OTHOCITCS Clie-
ayronie: TpeboBaHue MPEIbsIBUTh IPH TOJOCOBAHUU YIOCTOBEPEHHE JINYHOCTH, U3-
32 KOTOPOTO MHOTHE IPEJCTABUTEIN KOPSHHBIX HAPOJOB MOT'YT OBITH OTCTPAHEHBI OT
roJOCOBAaHUS, MOCKOJIbKY YaCTO HE UMEIOT TAKOTO JOKYMEHTA; HEJAOCTYIMHOCTh U30u-
paTeNbHBIX NYHKTOB; OTPAHUYEHHOCTh MPOCBEMICHUS MO BONPOCAM TPaXKAaHCTBEH-
HOCTH M TOJIOCOBAaHMS Ha SI3bIKAX KOPEHHBIX HAPOJOB; HCIOJNb30BaHUE MOJKYMA,
NPUHYKJEHUS WM YIpO3; a TakKe pas3rpaHHuYeHHe U30UpaTebHBIX y4acTKOB, KOTO-
pO€ MOXKET MOCTaBUTh KOPCHHBIC HAPOJIbI B HEOIATONPUITHOE ITOJIOKEHHUE.

41
42

43

NubpopManuio mpeacTaBuio HAIMOHAIBHOE MPaBO3alIUTHOE yupexaeHue CanbpBanopa.
ILO, International Labour Standards Department (2009), Indigenous and Tribal Peoples:
A Guide to ILO Convention No. 169, Chap. V.

MesxayHapoaHas opranusanus "3a BepkuBanue”. Cm. Takke A/HRC/15, myukrer 64-76.
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Y4yacTue B Nap;IaMeHTCKOM Ipoliecce

70. OCHOBHBIM OpTaHOM, NPUHUMAKIIUM PEIICHUSA B JEMOKPATUICCKOM O6HIGCTBC
ABJISICTCS TMapJIaMEHT, KOTOpBIﬁ YTBEPXKAAET 3aKOHBI, pacupeaeciasacT 6IOZ[)I(CTHBIC ac-
CUTHOBAHUA W TIEPEA KOTOPBIM OTUYHUTBIBACTCSA MPABUTEIBCTBO. Takum 06pa30M,
NpEeACTABUTCIILCTBO B MApJIaMCHTC HMCCT ocoboe IIPAKTUYIECKOE U CHUMBOJIIMIECCKOEC
3HAUCHUC 1A 06].].II/IH KOPCHHBIX HAapOAOB. HapJIaMCHT, B KOTOPOM HE€ IIPEACTABIICHBI
KOPEHHBIC HApOAbl, MOXET IMOCTABUTH B HC6HaFOHpI/I${THOC IOJIOXKCHHUE HIIH BOO6H.IC
OTCTPAHUTH KOPEHHBIC 06H.II/IHI>I OT MMOJIUTUYECKOTO Ipolecca, 4YTO B CBOIO OUEpPEAb
CKaXCTCsd Ha Kadye€CTBC O6H.[CCTB€HHOI7[ JKM3HM W Ha CTAaOMJIBHOCTH IOJHTHYECKOM
CUCTEMBI U 06II.ICCTB8. B IICJIOM.

71. B nocnenHue roipl BO BCEM MHpPE KOPEHHBIE HApOJbl, KaK NMPABHIIO, MTOJIb30Ba-
JUCH BO3PACTAIONMM MapiIaMEHTCKUM IIPEJCTaBUTEIBCTBOM. JTO JOCTUTAIOCh pas-
JUYHBIMH IYTSIMH, XOTS B CBA3H C JalbHEHIINM pAacIIMPEHUEM NPEICTABUTENHCTBA H
ero 3 GpexKTUBHOCTH, MO-TIPEKHEMY OCTAETCS MHOTO HEPEIIEHHBIX MPoOIeM.

72. B HEKoOTOpHIX CTpaHax MIpPEACTaBUTEIN KOPEHHBIX HApOJOB M30MparoTCs Ha
0oOBIYHBIC BaKaHTHBIE MECTa B IapiaMeHTe 0e3 mpuMeHeHns ocoObx Mep. Hanbonee
YCIENIHO 3TO MPOUCXOIUT B TOCYAAapCTBaxX ¢ OOJBIION H0Nel KOPEHHBIX HApOJIOB, Ta-
kux kak Bomusus (Muoronanuonansnoe Focynapcto)™ u Ipennanaus, rie Bee je-
nytatel MHarcucapryra (Ilapnamenrta) n unensl Haanakkepcyucura (Kabunera mu-
HUCTPOB) SIBISAIOTCS JHIIAMH HHYHUTCKOTO NPOUCXOXKICHHUS. B mapyrux rocynapcrsax,
r¢ KOpPEHHBIE HapoJbl HE COCTAaBIAIOT OOJIBIIMHCTBA, OBUI TakXke OTMEUYEH pOCT
IpeACTaBUTENbCTBA; HanpuMep, B Hukaparya Bo3pociio NmpeacTaBUTENbCTBO KOPEH-
HBIX Hapoa0B B HannonansHOH accambiee™®.

73.  Jlpyras kaTeropus rocylapcTs yBeJHUYHJIA MPEACTABUTENIbCTBO KOPEHHBIX Ha-
POJIOB 3a CYET MECT, 3ape3ePBUPOBAHHBIX B MapJaMeHTe 3a NPeCTaBUTENSIMH KOpEH-
HBIX HApOJ0B. DTO MOKET TaKkKe 06eCMeurBaThCS MOCPEICTBOM CO3/[aHUs KOHKPETHO
onpeJie/IeHHbIX M30UpaTENbHBIX OKPYroB. IMEHHO Takas CHTyallus, HalmpuMmep, cy-
mecTByeT ¢ 1867 rosna B Aoteapoa, Hopas 3enanus. B HEKOTOPBIX CllyyasX IpyMHIbI
KOPEHHBIX HApOJ0B y4acTBYIOT B MECTHBIX MpoIleccax, 61aronaps 0CoObIM MONUTH-
YeCKHM JIOTOBOPEHHOCTAM, B Ipyrux ciyyasx, HECMOTPS Ha OTCYTCTBHE (OPMaJib-
HBIX TPENATCTBUH JUI Y4aCTHs KOPEHHBIX HApOJOB, B CHJIY HCTOPMYECKUX, CTPYK-
TYPHBIX M COLMANBbHBIX (BAKTOPOB BO3POCIO YYacTHE OJHMX TPYII MO CPABHEHHUIO C
npyrumu®’,

74. K npyrum acmekTaMm y4acTHs KOPEHHBIX HapOJIOB B 3JIEKTOPAIbHBIX MPOIECCax
OTHOCHTCS BO3pAacTaHNE aKTUBHOCTH M BIWSHHS MX NMOJTUTHYECKUX MapTuil. Bmecre ¢
TE€M CIeAyeT TaKXkKe 00eCHednTh, YTOOBI OCHOBHBIE NMOJUTHYECKHE MAapTUH YIUTHIBA-
¥ HEOOXOAMMOCTh MHOTOTHHYECKOTO MPEJCTAaBUTENHCTBA M OOECIEYNBANIN aJeK-
BAaTHOE MPEICTABUTEIHCTBO KOPEHHBIX HAPOAOB B CBOMX COOCTBEHHBIX CTPYKTypax
BO n30ekaHHE AAIBHEHIIEro OTYYKJEHHUS, B YACTHOCTH MAJIOUYHUCICHHBIX TPYMI KO-
penHbIX xurteneil. K uncimy ocoOsix Mep, o0ecneunBarOmnX BIUSHIE KOPEHHBIX Ha-
pOIIOB Ha peIIeHHs, IPUHIMAeMble NPaBUTEIbCTBOM, 3a9aCTYI0 OTHOCSTCS MEpHI 110
00eCIeUeHNIO TPE/ICTABUTEIBCTBA KOPEHHBIX HapoJOB B BHIOOpPHBIX opraHax. Ot-
JeIbHBIE MPUMEPHl TAKWX WHUIMATHB MOXXHO HaOmronats B bypyHau m Pyanne, rue
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Wudopmanus npeacraBieHa HAMOHAIBHBIM NIPABO3ANIUTHEIM yupexkJeHueM bonnsun
(MHuoronanuonansHoe T'ocynapcTso).

Wudopmanus npexncrasieHa Hukaparya.

Wupopmanuto npeacrapunn bunxaitak Yakma u Mpentber [Ipomuna (Banrmanenr), a Takxe
OITIKHA (B MOArOTOBIEHHOM K COBELIAHMIO AOKIAAE 0 A3HH).

Wupopmanus npeacraBanena Pamu Bynan (Manaiizus).

21



A/HRC/EMRIP/2010/2

22

OBLIM IPHUHATH 0CcOOBIE MEpHI M0 00ECTEUYEeHHIO MPEICTaBUTENBCTBA Hapoaa O6aTBa B
[Tapnamenre.

75.  CymecTBYIOT CUTyallM{, IPH KOTOPBIX OJHON MEphl MOXKET OKa3aThCsl HEIO0C-
tarouHo. Tak, Hanpumep, B Hosoi 3enanguu, Onaromaps cOYETaHUIO 3ape3epBUPO-
BAaHHBIX MECT M NEPCOHAIBHOTO IPEACTABUTENHCTBA YAAJIOCh JOOUTHCA TOTO, UTO
MaopHu npexacTaBieHsl B [laprnamMeHTe mponopunoHaIbHO CBOEMY HaceseHHIo. Kpome
TOTO, JpyTHE MOJUTHYECKHE (DAKTOpPbI, B TOM YHCIJE CBSI3aHHBIE C MOJUTHYECKUMH
MapTUSAMHU, MTO3BOJIWIN 00ECIEeYNTh TaKoe MOJIOXKECHHUE, IIPH KOTOPOM HMHTEPECHl Mao-
pU B HacTosIIee BpeMs ropas3fo JIydlle MPeACTaBICHbl B MpoLecce IPUHITHS pele-
Hu#l [lapnaMmeHTOM.

76. B ciydae NpMHATHS TaKHUX 0COOBIX Mep, KaK pe3E€PBUPOBAHUE MECT, BOSHHKAET
OMacHOCTb TOTO, YTO 3TH MEPhl MOTYT cTaTh HedddekTuBHbIMU. Tak B Henae, He-
CMOTpPS Ha 3HAYMTENLHOE YHMCIO MpeACTaBUTeNell KOPEHHBIX HapoaoB B KOHCTUTY-
IMOHHON accambiiee, KOTOpas B HACTOAIIEE BPeMs 3aHMMAaeTcs pa3paboTKoil HOBOI
KOHCTUTYLMH CTpaHbl, opUIHATIbHbIE TPEJCTABUTEIN U30MPAIOTCS TOJUTHIECKUMH
NapTUAMHU, M OPEANoJaraeTcs, YTo B CBOUX JEHCTBUAX OHU CTPOTO BBHIMONHAIOT yKa-
3aHus 3THX napTuit®,

77. C53TuM CBS3aHa OMACHOCTH TOTO, UYTO MPEACTABUTEIN MECHBIIHHCTBA OKAXYTCS
HE B COCTOSHHMH 3aIlMTHTh MHTEPECHl KOPEHHBIX HAapOJOB IEpe] JIHUIOM MOJUTHYE-
ckoil onmosunuu. HeB3upas Ha pa3nuuue B MapIaMEHTCKUX CHCTEMax, y IapiaMeH-
TapueB JOJDKHA MMEThCS BO3MOXXHOCTH OKa3bIBaTh BJIMSHHE Ha PYKOBOACTBO. be3
MOAIEPKKN MapIaMEHTCKHUX JINJEPOB MapilaMeHTaphuu W3 YHclia KOPEHHBIX HAapOJI0B
UCIIBITHIBAIOT TPYJHOCTH C BKIIOUEHHEM CBOMX IPEIJIOKEHHUH B MapilaMeHTCKYIO I10-
BECTKY [IHS H C TIPOJBHIKEHUEM UX M0 BCEMY MapJaMeHTCKOMY mporeccy™.

IIpsimoe yuyacTue B ynpaBjieHHH

78. Kpome TOrO, MoCpeacTBOM IIMPOKOIO MHOTOOOpa3us pa3audyHBIX MEXaHH3MOB
KOpEHHBIE HApOJbl NPUHUMAIOT Yy4acTHE B YIPaBICHHUU TOCYIapCTBOM MU B PaccMOT-
peHUN aIMUHHCTPATUBHBIX BOIPOCOB. B HEKOTOPHIX TOCyIapCcTBaxX CyMECTBYIOT CEK-
peTapu, yNOJIHOMOYEHHBIE, MO0 yNpaBJICHHS IO AejaM KOPEHHBIX HapoJ0B, KOTO-
pble QYHKIMOHUPYIOT I 00ECIEYeHUs ydeTa MpaB YeloBEeKa KOPECHHBIX HAapOJOB B
MOJIUTHYECKUX PEMIEHHUAX, NMPUHUMAEMbIX Ha HAIIMOHAJIBHOM H MEXIyHapOTHOM
ypoBHsx>. TeM He MEHee CJIENYET OTMETHTD, YTO HEKOTOPHIE KOPEHHBIE HAPOBI BbI-
CTYNaloT MPOTUB MOJO0OHOTO PEIIEHHsI, [Toaras, 9T0 CEKpeTapb Mo JejaaM KOPEHHBIX
HapoJ0B OIPAHUYMBACT PACCMOTPEHHE CTOSIIMUX Mepe] HUMH IpobieM, KOoTopsie, Ha-
MPOTHB, JOJKHBI OBITH BKJIIOUEHBI B OCHOBHOE PYCIJIO AESTEIHHOCTH BCEX MOJUTHYE-
CKHX CTPYKTYP.

79. CymecTBYIOT OmIpedeleHHbIe JOTOBOPEHHOCTH, IO3BOJISIONIME OONIMHAM Ha
MECTaxX yCTaHaBIWBATh yIpaBIeHHE OONIMHAMHU B COOTBETCTBHUHU C OOBIYASIMH H Tpa-
IUOUSMH KOPEHHBIX HApPONOB Il 00eCHedeHHus HX IOPUAMIECKOTO MPEICTaBUTEIb-
CTBa M IMPHU3HAHUS TAaKOTO OOIIMHHOTO OpTraHa yIpaBleHHS B KaueCTBE aAMHUHHCTpa-
TUBHOTO WJIM TPaJUIHOHHOTO (TEPPUTOPHATIBLHOTO) MPABUTENIbCTBA. B JaHHOM Clly-

48 Wupopmanuto npeacrapun Kpunrna bxarrauan (Heman).
49 Nudopmanuro npeacrauina [TIPOOH.
% Yndopmarnmio nmpexcrasunn Hukaparya; Jlec Manesep (Ascrpanus); u JPKOAC

(Mamnaiizus).
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qac HpO6JICMa MOXET BO3HUKATH B CBA3U CO CJIOXHBIMU aAMUHHCTPATUBHBIMU TPE-
60BaHI/I$[MI/I, HCO6XOI[I/IMBIMI/I JJIS TIOJTYYE€HU S 3aKOHHOTO HpHBHaHHﬂSl.

80. Bo MHOIMX cTpaHax B paMKax rocylapcTBa YacTO MPUMEHAETCS METOJ MpH-
3HaHUS ABTOHOMHBIX PETMOHOB, B KOTOPHIX KOPEHHBIE HAPObl MOTYT OCYIIECTBIATH
npAMoe yrnpaBieHHe U PeliaTh UMEIoNIHecss B 9TUX permoHax Bonpockl. K uucny mo-
NOOHBIX IpUMepoB oTHOcATcA Muausa® u Hukaparya®™,

81. Eme ogHMM mpuUMEpOM MNPSMOTr0 CaMOYNPABICHHS SBISETCS CO3JAaHHE TOCY-
JIApCTBEHHBIX OPTAHOB B paifoHAaxX, TA€ OOJNBIINHCTBO HACEICHHUS COCTABIAIOT KOPCH-
Hble Hapoasl. Takoe ynmpaBieHue CyIeCcTBYeT, Hanpumep, B ['pennananu® u HyHnasy-
Te®, IJle MHYUTBI COCTABJAIOT GOJBIIMHCTBO B OPraHax rocylapCTBEHHOTO yHpaBJle-
HUS.

YuyacTHe B cMEeIIaHHBIX CHCTEMAaX yYHupaBJdCHUSA

82.  AnbpTepHAaTHBHBIE MOJEJH BKIIOYAIOT B ceOs Tak Ha3bIBaeMble CMEIIAHHBIE
CHCTEMBI YNPABICHHS, NPH KOTOPHIX KOPEHHBIE HApOJbl YYacTBYIOT B IpOIEccax
YOpaBJICHUS, UCIONb3YIOT B Pa3iIUIHOW CTEHNEHHW CBOM COOCTBEHHBIE CTPYKTYpPHI H
METO/bI IPUHATHS PEHICHUH.

83. B ropuauuecKoM KOHTEKCTE HEKOTOPbIE FOCYAapcTBa MHKOPIOPUPYIOT MPaBO-
Bble HOPMbI KOPEHHBIX HAPOJOB B CBOE CTATyTHOE MPaBO, pa3pelnas O6IIMHAM BBIHO-
CUTh pEIIeHHs 10 PAa3IUYHBIM J€aM B COOTBETCTBUM C MX COOCTBEHHBIMH 3aKOHa-
Mu®®, B HEKOTOPBIX cilydasx KOHCTHTYIHOHHOE MPU3HAHUE TAaKKe PAclpoCTpaHsIeTcs
Ha HOPMbI 0OGBIYHOTO TpaBa, Kak, HanpuMmep, B Manaiisuu, rae mrar Cabax monydun
NpaBo NPUHUMATh aBTOHOMHOE 3aKOHOJATeNbCTBO M CO3/1aBaTh IPABOBBIC HHCTHTYTHI
KOPEHHBIX HAPOJOB Ul COOJIONEHUs STHX 3aKOHOB. K umcly Jpyrux Mojesei oTHO-
CUTCSl TPU3HAHME FOPUCAMKIIMHI TTPaBa KOPEHHBIX HAPOIOB HajJ 0COOBIMH 06JIaCTIMH,
UMEIONIMMHU KyIbTYpHOE 3HaueHue®

84. pyrue cyneOHbIe CHCTEMBI, KaK, HalpuMep, B ABCTPalluy, IpelyCMaTPUBAIOT
B OINPEICNICHHBIX IpeJeNiax ydacTHe CTapeHINWH W3 4Yuclia KOPEHHBIX HapoIOB B
CIIYILIaHHMH JeJI, KacalomuXcs aDOPUTeHHOTO HaceJeHMs, B paMKax OCHOBHOMH cHcTe-
MBI YTOJIOBHOTO MpaBOCyIus. 3ajada 3aKJI09aeTcsl B PACIIMPEHUU KYJIbTYPHOH mpu-
eMJIEMOCTH CYAEOHBIX IPOIEAYp B LEJAX MOBBIMICHUS CTEICHH NOBEPHUS MEXay 00-
IIMHAMH KOPEHHBIX HapOJOB U CyIeOHBIMH PabOTHHKAaM¥, a TAKXE B YCTAaHOBICHUHU
6onee HEhopManpHOTO 0OMEeHa HH(pOpPMANHell B OTHOMICHINN OOBUHIEMBIX U UX JEIl.

85. Ilpum paccMOTpeHHH pa3IMYHBIX CMEIIAHHBIX MOJEJEH OTIpaBICHUS MPaBOCY-
WS Ba)XHO OTMETHUTH, YTO C KOPEHHBIMU HapoJaMH NMPOBOJATCS BCECTOPOHHUE KOH-
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Wupopmanuio npeacrapuin Hukaparya u ®ITKHA (B HOoAroTOBIECHHOM K COBELIAHHIO
IOKJIaze 1Mo A3uu).

WNunus, Koncrurynwust, mecroe npruioxeHue, 26 #osops 1949 roga, moanyskr 1 mynkra 3.
ITo6epexbe Mockuto B Hukaparya. Cwm. Takxke The Mayagna (Sumo), Awas Tingni
Community v. Nicaragua, Judgment of August 31, 2001, I/A Human Rights Court, (Ser. C)
No. 79 (2001).

Nudopmannio npeacrasuina ['pennanaus.

Hicks, Jack, and Graham White, (2000), "Nunavut: Inuit Self-determination Through a Land
Claim and Public Government?", in Nunavut: Inuit regain control of their lands and their
lives, Copenhagen, International Work Group for Indigenous Affairs. Jlocrynen na
BeOcaiite http://www.jackhicks.com/e107_files/downloads/IWGIA Nunavut book.pdf.
Wupopmanuto npeacrapmia Dnuna K. Xopo (Muawust).

WHpopManuio nmpejacTaBuiin BOX(b YUIToH Jlurrnuaing u Augpea Kapmen. See United
States of America, Indian Child Welfare Act, 1978.
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CyIbTAIlM¥ M YTO OHH yYaCTBYIOT B OTPEIEICHUN CTPYKTYpPHI Takux opraHoB. Kpome
TOTO, Pa3HOOOpa3HBIH XapaKTep MOJTy4YeHHOH MH(OpPMAIUU CBHAETEIBCTBYET O TOM,
9YTO B TO BpeMs, KaK HEKOTOPbIE KOPEHHBIE HAPOJbl MPUBETCTBYIOT BKIIOYEHNE CBOMX
3aKOHOB B HAIIMOHAJIbHOE 3aKOHOJATEIHCTBO, TAKOE IOJIOKEHNE HE SBJISIETCS MOBCE-
MECTHBIM, ITOCKOJIBKY HEKOTOpPbIC OOUIMHBI CIUTAIOT, YTO BKIIOUEHHE TAaKUX 3aKOHOB
B OCHOBHYIO CHCTEMY MOXET HCKa3UTh AYX 3TUX 3aKOHOB MJIM CIOCOOCTBOBATh yTpa-
T€ KOPEHHBIMH HAapOJaMH KOHTPOJIS HaJl CBOUMHU COOCTBEHHBIMH HPaBOBBIMHU H JIpy-
TUMHU CUCTEMaMH.

Yupe:kaeHHbIE TOCYIaPCTBOM COBEThbl U KOMHUTETbI

86. XoTs rocygapcTBO MOXET MTpaTh IEPBOCTEHNEHHYIO POJb B CO3JaHUU OpraHU-
3alMii KOPEHHBIX HapOJ0B, KOPEHHBIE HAPOJbI MOABEPTAOT 0COO00H KPUTHKE HEKOTO-
pBIe U3 yUpEeXKIACHHBIX FOCYapCTBOM COBETOB M KOMHTETOB, OCOOCHHO B TeX cllyda-
AX, KOTIJla TaKHe opraHbl (PakTHUIECKH OepyT Ha cedsl OCyIeCTBICHHE TPAaJUIIHOHHBIX
MPOILIECCOB MPHUHATHS pEmeHnH. JIeHCcTBUTENbHO, TakWe CTPYKTYPBl HCTOPHYECKH
UCITOJIB30BANIUCH IIPABUTEIBCTBAMHU JJISl CO3/[aHMS BIIEYATICHUS B3aMMOJEHCTBHS C
0o0ImMHAMH, XOTSI Ha CaMOM JieJie OHH HCIIOIb30BAJINCH C LENbI0 MOAABJICHHUS HECO-
rJacusi KOPEHHBIX HapOAOB C MOJMTHKOW M MpPakTHUKOIl mpaBuTenbcTB. [IpencraBure-
T KOPEHHBIX HapOJO0B YacTO Ha3HAYAIOTCS B KOHTPOJIUPYEMbIE TOCYAapCTBOM KOMH-
TETHl MO0 MPHU3HAKY JOSJIBHOCTH K IPAaBUTEIBCTBY, a CaMa NpoLeaypa Ha3HAUCHUS
4acTO HE COOTBETCTBYET KPHTEPHIO TPAaHCIapeHTHOCTH. bomee Toro, Ha3HaueHHBIE
TakuM 00pa3oM Jinna He 00A3aTeNbHO OTPAXAIOT MO3UIMI0 OONMIMHEI, MHOTHE UMEIOT
JUIIb OTPAaHWYEHHOE MPEJCTABICHHE O MpeAMETe OOCYXKACHHUS M HE JOCTYITHBI IS
OOIIMHBI, KOTOPYIO OHHU SKOOBI MpeACcTaBIAIOT. [loCcKOIbKY 3apaboTHYIO IUIATY TAKUM
Ha3HavYaeMbIM JIMIIAaM 3a4acTYIO BBHIIIJIAYMBACT NMPABUTEIHCTBO, OHU MOTYT OlacaThbCs
YXYIIIEHUS! OTHOLIEHUH cO cBOMM paboTojaTeneM, B TOM cllydae, €Clii OHH OymyT
KPHUTHKOBATh MOJHUTHKY IIPaBUTEIBCTBA.

KoncynabTanuuu u npuMeHeHHe CBOOOTHOIO, PeABAPUTETHLHOTO U
0CO3HAHHOIO COIVIACUSA B CBSI3U C MNPOEKTAMM Pa3BUTHS

87. Kopennsle Hapoasl MHupa Bce Oojiee aKTHMBHO BeIyT OOpbOy 3a coxpaHeHHeE
KOHTPOJISl HAJl CBOUMH 3eMIISIMH U PECYPCaAMH B YCIOBHUAX PACTYIIErO MOCATATENbCT-
Ba Ha UX TCPPUTOPHUHU CO CTOPOHLBI TCX, KTO 3aHUMACTCA OCYIICCTBJICHUCM PA3JIUIHBIX
IIPpOCKTOB pa3BUTHA, BKJIKOUad prHHOMaCHJTa6HbIe. MHorue u3 Takux IMPOCKTOB HE
ABIIAKOTCA 6eCCHOpHLIMI/I C TOYKHU 3pCHUA OXPAaHbl U UCIIOJbB30BaHUA MMPUPOJHBIX pE-
CYpCOB, a BO3JeiiCTBHE ITHUX NPOCKTOB Ha JIOJACH M OKPYKAIOI[YIO CPEAY MPOJOJIKaA-
eT 3aTparuBaTh KOpeHHbIe OOMIMHBI. Takne MPOeKThl 4acTo MPOBOAITCS NMPU YYaCTHU
Pa3IUYHOTO Poja CyObheKTOB, BKJIOUAs TOCYapCTBa M YACTHBIE KOMIAHUH, a OOt —
MCKAYHAPOAHBIC (bI/IHaHCOBbIe YUpCKACHUA U HENPABUTCILCTBECHHLIC OpPraHU3alnu.
Mmuorue peuieHus, CBA3aHHbIC C OTUMU MPOCKTAMU PA3BUTUA U CYIMIECTBEHHO 3aTpa-
rUBalOIIAe NpaBa KOPEHHBIX HAPOIOB, TEM HEe MEHee, MPUHUMAITCA 0e3 ux cBobo-
HOTO, TIPEBAPUTEIBHOTO U OCO3HAHHOI'O COITIACHSI.

88. IIpaBoBas oCHOBa JJis CBOOOJHOTO, MPEABAPUTEIHLHOIO U OCO3HAHHOIO COTJIa-
cus Obljla paccMOTpeHa BBIIIE, M €€ HOPMaTUBHBIN Xapakrep Obul n3ydeH Crenuaib-
HBIM JOKJIAJYUKOM I1O0 BOMPOCY O MOJIOKCHUU B 06J'laCTl/l IpaB Y€JI0OBC€KAa U OCHOBHBIX
cB060 KopeHHBIX HapoaoB™. Ilo cymecTBy, IPaBo Ha yuacTHe B KOHCYIbTAIUH, KaK
9TO OBIJIO B IIEJIOM YCTAHOBIIEHO B JleKiIapaluu o mpaBax KOPCHHBIX HAPOJOB, MPEaY-

% A/HRC/12/34, myukTsr 36-57.
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cMatpuBaeT He GopManbHOE KOHCYIbTHpOBaHUE, a "3 PekTuBHOC" ydacTue, Iebio
KOTOPOTO SBJISETCS MOJIy4eHHE CBOOOIHOIO, MPEABAPUTEIBHOTO U OCO3HAHHOTO CO-
riaacus KOpEHHBIX HapoxoB. HeoOxoawMo oTMeTHTh, yTO B Jlekiapaunuu IOATBEp-
KJaeTcs IPaBo KOPSHHBIX HApOJIOB Ha caMoomnpeaeneHue. [lootoMmy BaxHeimee 3Ha-
yeHHe npuobdpeTaeT HEOOXOAUMOCTh IPOBEACHHUS TAKUX KOHCYIBTAIUil, KOTOpBIE Ha
OCHOBE IEPEeroBOPOB HAIPABJICHBI Ha BEIPA0OTKY B3aMMHO IPUEMIIEMBIX Mep, C Mpo-
BEJICHHEM KOTOPBIX COTJIANIAIOTCS KOPEHHBIE HApPOABl JO NPHHATHS peuneHuii o6
OCYLIECTBICHHH MPEIIOKCHHBIX Mep.

89. HecMoTps Ha YeTKHE HOPMBI, IPEJYCMOTPEHHBIE B paAMKaX CBOOOIHOTO, Mpe/-
BAPUTENHHOTO U OCO3HAHHOTO COTIACHsA, KOHCYITAIlMU HE BCErAa MPOBOAMINCH IO~
106HBIM 06pa30M M HCHOIb30BAJNCh B KaueCTBE MHCTPYMEHTA Ul MaHHUIyJIHPOBA-
HUSL OGIIECTBEHHBIM CO3HAHMEM C ILENbI0 OJ00peHMs TPEeUIOKEHHH 10 MPOEKTaM
pa3sBUTHA C HENbI0 NPOJEMOHCTPHPOBATh TAK HA3BIBAEMYIO MONEPKKY OOUIMHEI TTy-
TeM HUTHPOBAHUS HE OTHOCAMUXCHA K ey 3aMEUaHUi M MTHOPHUPOBAHHS MHEHHUS
HECOTTACHBIX .

90. Bo u3bexaHue MOAOOHBIX MAHUMYISNHI HEKOTOPbIE CTPAHBI YCTAHOBUIHU YET-
KHE TPOTOKOJIBI JJIsi 00eCTeueH s TOro, YTOObI JII0ObIe KOHCYIbTAIIUU C KOPEHHBIMHU
HapOJaMU OCHOBBIBAJIUCH HA HOPMax CBOOOJHOTO, MPEABAPUTEIHHOTO U OCO3HAHHO-
ro coracus. Takoil I0AX0J OKa3alcs yCHEMHbIM B paje cuTyauuit®, u o6munam xo-
PEHHBIX HAPOJOB HEOOXOIUMO MPEJAOCTABUTH NOCTYN K YKPEIJICHHUIO MOTEHIHAIA, C
TeM 4TOOBl OHM MOTIH MPOJOJDKATh pa3pabaThiBaTh KyJIbTYPHO 00O0CHOBaHHBIE IPO-
TOKOJIBI U MPOIEAYPHI /ISl MPOBEACHUS KOHCYJIbTALNUMH, UMEIONUX 3HAYEHUE NI HX
OOIIHNH.

91. HHorma rocymapcTBa yCTaHaBJIMBAIOT JUISl TPETBUX CTOPOH, YYacTBYIOLIUX B
NpOEKTe, MpEeNIUCAaHHBIE 3aKOHOM 0053aTelIbCTBA, KACAIONIMECs YBEIOMIICHUS KO-
pPEHHBIX HapoIoB. BMecTe ¢ TeM KOpeHHBIE HapojAbl NMOPOH OKa3BIBAIOTCS HE B CO-
CTOSIHUU CHPaBUTHCS C TEM 0OBEMOM 3alpOCOB, KOTOPBIE OHHU IOJY4YalOT OT IpaBU-
TEJIbCTBEHHBIX YUYPEKICHHIH W3-3a OTCYTCTBHS HaIJeXamero (GUHAHCUPOBAHUS H
5> PEKTHBHOTO MEXaHM3Ma JUIi PACCMOTPEHHs MOA0OHBIX 06pamennii®. B To Bpems
KaK KOPEHHBIC HapoJbl JOJDKHBI NMPUBJIEKATECS K YYaCTHIO B aJMHUHUCTPATUBHBIX
mpoueaypax, 3aKOHOAATeIbHEIE MONIOXKEHHU 00 "yBeIOMIEHHH' NI TPETHUX CTOPOH
MOTYT HE COOTBETCTBOBATb HOPMaM IpPOBEJCHHs KOHCYIbTAlUi C KOPEHHBIMH Hapo-
JaMH JUIsL COOJMIONEHHUS MEXIYHapOJHOrO CTaHAapTa JOOpOBOJIBHOrO, HpEIBapH-
TEJIHHOTO U OCO3HAHHOI'O COTJIACHS.

YuacTue B CO3JaHUHU AJIBTEPHATUBHBIX OPraHu3anuii

92.  Jlng mpeojofieHHs NMPEHsATCTBHH, MENIAIONNX PeaJbHOMY y4acTHIO B OQHUIU-
abHO O(OPMIICHHBIX M YIPaBISEMbIX TOCYAapCTBOM MEXaHU3MaX, MHOTHE KOPCHHBIE
HapoJbl 00pa3yloT MECTHBIE, PETHOHAJIbHBIC MIJIM MEXIYHAapOJHbIE HEMOJUTHUECKUE
acCoIUalMy Uil OTCTaWBaHUS CBOMX HMHTEpecoB. JlefiCTBUTENBHO, B TEX CTpaHaX,
IJie KOpEHHBIE HAPOJbl OKA3aJIMCh OTCTPAHEHHBIMH OT y4acTHs B O(QHUIMAIBHBIX HIPO-
neccax, Takue OPTraHM3alMU HMTPAIOT BAXHYIO pOJIb Mg 0OecIedeHHs MpeAcTaBU-
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Wupopmanuio npeacrasun Jlec Manesep (ABcTpanus).

MHoTrHue TpOTOKOIBI OOLINH IO MPOBEASHUIO Pa3BEIOYHBIX pabOT U pallHOHATBHOMY
HCITOJTb30BAHUIO MPUPOIHEIX PECYPCOB COCTABISIOTCS CAMUMH OOIIMHAMYU KOPEHHBIX
HapoJI0B, HAIIpUMEP IPOTOKOJIBI O MPOBEICHUN pa3BeJOYHBIX paboT U palMoOHATEHOM
HCIONIb30BaHNK pecypcoB B mtare Cabax (Maiaii3usi), IpOTOKOJIBI Hapoa paiiky B Muauu,
a Tak)kKe IPOTOKOJIBI, pa3paboTanHble 00ImMHaMU B ABcTpanuu U HoBoit 3enannnm.
Hcrounuk napopmanuu: CammuT KopeHHbIX Haponos (KaHaza).
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TEIbCTBA KOPEHHBIX HAPOJIOB M MPUHATUSA KOJJIEKTUBHBIX PELICHUH 1O BONPOCAM CO-
LMaNbHOM, KYyIbTYPHOU M pETUrHO3HOM KU3HUM Y,

93. BrlmeynomMsHYTBIE CTPYKTYPBI 3a4acTyI0 00€CIEYNBAIOT CBSI3H MEXKIY KOPEH-
HBIMHM HapoOJaMH 3a c4eT 00pa3oBaHUS aJbSIHCOB U SBISAIOTCS NMPEACTABUTEISIMH pas3-
JUYHBIX ¥ Pa3HOOOPA3HBIX HHTEPECOB, a TAKXKE OTACIBHBIX HAPOJOB. DTH OpraHU3a-
MM TaKXe MCIOJB3YIOT CBOM COBMECTHBIE MO3WIUU I 00CYXACHHS OOMMX Hpo-
071eM ¥ KOJUIEKTHBHOTO pPearupoBaHMs Ha 3aTparnBaroIiue ux QyHAaMEHTAIbHbBIE BO-
npoce®. OpraHu3anuu NMPOBOAAT TPAHCTPAHUYHYIO JIEATENBHOCTh M COCTABJISIOT
IPOEKTHI MEXKTYHAPOAHBIX COTJIAMIEHUH 110 3aTPAaruBalONIUM HX Bonmpocam®,

94. Tem He MeHee BaKHOM 33,[[3‘{6171 OCTa€TCA IOJIYUYCHUE MMPU3HAHUA CO CTOPOHBI

rocyaapcCTB, IIOCKOJIbBKY TaKMMH OpraHU3alusIMH 4YacCTO HpeHe6pCFaIOT B CBA3H C

nponeccamu O(bI/I].lI/IaHLHOI‘O NpUHATUA peHIeHI/Iﬁ HJIKX HE NMPEAOCTABIAOT AJOCTyHaA K
65

HHUM .

YyacTue B peruHoHAJAbHBIX U MEKIYHAPOAHBIX opymMax u
npoueccax

95. Kpowme Toro, Mg AOCTHXEHHs OoJjiee MOJHOW 3alIMThl CBOMX NpaB KOPEHHbIE
Hapo/bl MPUHUMAIOT aKTHUBHOE Y4YacTHE B JIEATEIBbHOCTH MEXIYHAapOJHBIX MEXaHU3-
MoB. CooTBeTcTBylomUe yupexaeHus Opranuszaunu OO0beamneHHbix Hanwit, goro-
BOpHBIE OpraHbl U JPYrue MEXJIYHapOoJHble MEXaHH3MBbI IIPEAyCMaTPUBAIOT MPsIMOE
ydacTHe KOPEHHBIX HapOJ0B HAa CAMBIX BHICOKMX YpoBHAX®. BMecTe ¢ TeM oTMedaeT-
cs, uto MOT He pa3pemraer KOpEHHBIM HapoaaM NMPUHUMATh IPSIMOE y4acTHE B CBO-
X KOH(QEPEeHIUAX, HECMOTPSI Ha HEOJHOKPATHBIE MIPHU3BIBBI B ATOH CBSI3M CO CTOPOHBI
pasauuHbIX opranos Opranusanuu O6beguHeHHBIX Hamuii®.

96. Hapnnexamed 1enplo SBISETCS BCECTOPOHHEE M IPSIMOE Yy4acTHE KOPEHHBIX
HapoJO0B BO BCEX MEXAYHAPOJHBIX IpoIlleccax Mo BONPOCAM, IPEACTABISIONUM A
HUX 0c00bIi nHTEpec. CroJja OTHOCATCS IEPETOBOPHI 10 BONpocaM OMOpa3HOoOpas3us
U KJIMMaTHYECKUX U3MEHEHUH, MOCKONBbKY 3TH SBJIEHUS 4acTO OKAa3bIBAIOT HEcopas-
MepHOE BO3JIeliCTBHE Ha KOPEHHBIE HAPOIBl U UX TeppUTOpHH. BMecTe ¢ TeM HeoOXo-
JIuMa TocliiefoBaTenbHas GpuHaHCOBas M aAMUHUCTPATHBHAS MOJAEpPKKa IS coXpa-
HEHHS HaJUJIeXKallero y4yacTHs KOPEHHBIX HapoJOB B AESATEIbHOCTU MEXIYHAapOIHBIX
OpTaHoB.

IIpouune Bonpocsl U NPodJIEeMBbI

97. XoTs B OTHOLIEHWH Y4YaCTHs KOPEHHBIX HAPOJOB BO BHELIHUX IpoOLeccax Mpu-
HSTUS PEUIEHUN NPUHAT PsiJi HO3UTUBHBIX MEDP, JOCTUTHYTHIHA NPOTPECC HE SABISAETCS
IIOBCEMECTHBIM, U 3TOT BOIPOC MO-IPEKHEMY 3aCIYKUBAET CEPbE3HOIO0 BHUMAHMUSA.
Jaxe B rocynapcTBax, rie 3aKOHOJATENbCTBO, KaK MPEJCTABIAETCS, CBUIETEIbCTBYET
0 IOJIHOM IIPU3HAHUU IIPAaB KOPEHHBIX HAPOJOB HA Y4acTUE B IPUHATUU PELICHUN HA
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Wupopmanuio npeacrapun Kpunrna bxarrauan (Heman).

Ucrounuk napopmanuu: CammuT KopeHHbIX Haponos (KaHaza).

ILO, International Labour Standards Department (2009), Indigenous & Tribal Peoples’
Rightsin Practice: A Guide to ILO Convention No. 169, p.88.

Nudopmanuio npeacrasui HammonanbHeli coBeT nHaenckoir moonexu (CoennHeHHbIe
ItaTel AMEpHKH).

Uctounnk nadpopmarnuu: [IPOOH, MOT u KonBeHuus o OMOI0THYECKOM pa3HOOOpa3uu.
Official Records of the Economic and Social Council, Supplement No. 43 (E/2009/43).
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BCEX YPOBHAX, YaCTO COXPAHACTCA Ppa3pbIB MEXKIAY OCI)I/I].[I/IaJIBHLIM 3aKOHOJaTCJIbHBIM
HaAMEPEHUEM U NPAKTHYCCKUM OCYIIECTBICHUEM 3TUX ITPAB.

98. OpHoil M3 KIIOYEBBIX MPOOIEM SBISETCS BOIPOC O AOCTyNe K WHPOPMAIHH.
WNHdopmanus HeoOXoauMa i 00eCleYeHHs TOro, YTo0bl KOPEeHHbIE HAPOJbl y4acT-
BOBQJIM B NPHHATHU PEIICHUH 0CO3HaHHBIM oOpa3zoM. YacTo Habmomaercs OTCYTCT-
BHE MOCJIEJOBATEIBHOIO U MIHPOKOTO PacHpoCTpaHeHUsT HHPOPMALMH CPEAH KOPEH-
HBIX HapOJOB B KYJIbTYPHO IOCTYIHOH i1 HUX (opMe M B HaJUIexaniee BpeMs. DTO
0COOSHHO CIPaBEUIMBO B CBSI3U C HOBBIMHU IIpOOJIEeMaMH, B OTHOLIEHUH KOTOPBIX KO-
pEHHBIC HapOIbl, BOSMOXXHO, He 00JIaJal0T HEOOXOJUMBIMH HAaBBIKAMH HJIH JOCTYIIOM
K TEXHOJIOTHYECKUM CPEICTBAM JJIs UX HaJUIe)KAIIero peeHus.

99. Taxxe BaXXHO, 4TOOBI BCE 06H.II/IHLI KOPE€HHBIX HApOJAOB MMEJIHN BO3MOXKHOCTH
MPUBJICKATHCA K YHACTHIO U Y4aCTBOBATH B CTPYKTYypax HPOBCACHUS KOHCYHLTaL[I/Iﬁ n
NPpUHATUSA pemeHHﬁ. 910 B IEPBYIO OUEPEAb OTHOCUTCHA K XXCHIIUHAM U MOJIOACKH,
KOTOPBIE 9aCTO OTCTPAHAKOTCA OT Yy4aCTHUA B TaKUX IIpoIeccax.

100. Hakonemn, He0OXOAMMO, YTOOBI CTPYKTYPHI NMPHUHSATHS PEIICHUH SBISINCH Je-
TUTHMHBIMH H I10JIb30BAJIUCh JOBEepHeM B OOIIMHaX KOPeHHBIX HaponoB. HeoOxonu-
MO, 4TOOBI IpoLecc 0TOOpa SBISUICS TPaHCIIAPESHTHBIM M OBUI OCHOBaH Ha obecrede-
HUM IOJIMHHO INUPOKOTO y4acTHs. OJHa M3 HEpEeUICHHBIX NPoOieM 3aKiovaeTcs B
pPa3BUTHH y INpeACTaBUTENeH KOPEHHBIX HAPOJOB PYKOBOASLIMX HABBIKOB IS BEHI-
MOJTHEHUS JONTOCPOYHON 3amayn oOecleYeHHs y4acTHs KOPEHHBIX HAapoJIOB B HPO-
ecce MPUHATUS PELICHHH, C TeM YTOOBl KOPEHHBIC HApOIbl OBLIM YBEPEHBI B TOM,
YTO OHM HaJJIeXkKaIqUM 00pa3oM MpPeICTaBICHBl M YTO UX MHEHHS HE TOJBKO YCIIBI-
IIaHbl, HO U IPHHATHl BO BHUMaHHE.
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