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The meeting was called to order at 11 a.m.

AGENDA ITEM 108: REPORT OF THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE
LAV ON THE WORK OF ITS NINTH SESSION (A/31/1T; A/C.6/31/5 and Add.1;
TD/B/C.4/148, 153) (continued)

1. Mr. THEODORACOPOULOS (Greece) felt that the ninth session of UNCITRAL had

been one of the most productive and expressed his appreciation to the Commission's
Chairman and members.

2. His delegation attached major importance to the draft Convention on the
Carriage of Goods by Sea, the provisions of which would be studied carefully by
the competent authorities of his country, which would make known their final

opinion thereon at a later stage. None the less, his delegation wished to make
some preliminary remarks.

3. The current wording of article 1, parapgraph 5, was satisfactory: it allowed
for extension of the applicability of the draft Convention to all contracts of
maritime carriage, whether written or otherwise. The draft would have been of less
significance if UNCITRAL had restricted its scope solely to written contracts,
overlooking long-established practices in the sphere of the carriage of goods by
sea and modern methods applied by maritime transport corpanies.

., His delegation also endorsed UNCITRAL's decision to retain article 3,
concerning the interpretation of the Convention. By providing national courts with
guidelines for the interpretation and implementation of the future Convention, the
article facilitated the unification of national maritime legislation.

5. With regard to article 6, concerning the limits of the liability of thg
carrier, the monetary limit of liability should be based on the dual criteria of
weight and the number of packages or shipping units.

6. His delegation found the draft Convention on the Carriage of Goods by Sea
generally acceptable and supported UNCITRAL's decision to recommend that t?e )
General Assembly should convene an international conference of plenipotentiaries
to conclude a Convention on the subject.

7.  UNCITRAL's work in the sphere of international commercial arbitration was alst
very satisfactory. The UNCITRAL Arbitration Rules were well balanced and based on
principles already accepted by many States. In addition, they filled a great. ,
vacuum in the sphere of international trade law and would contribute substantlglh
to the development of trade relations among States. Conseguently, his delegation
endorsed UNCITRAL's decision 4o invite the General Assembly to recommend the use
of the Arbitration Rules in the settlement of disputes arising in the context of
international commercial relations.

8. His delegation welcomed the Tact that the Working Group on the ?nternational
gale of Goods had completed its consideration of pending questions with respect
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to articles 5T to 69 of the draft Convention on the International Sale of Goods
agd its second reading of the whole of the draft. The Working Group had been
right to emphasize the question of the formation and validity of contracts.
UNCITRAL should be able at its next session to decide whether rules on the
formation and validity of contracts should be included in the draft Convention on
the International Sale of Goods or in a separate convention.

9. His delegation noted with satisfaction the progress made in the sphere of
international payments.

10. Mr. DUCHENE (Belgium) said that, on the whole, the competent authorities of
his country approved of the report of UNCITRAL, and particularly of the UNCITRAL
Arbitration Rules. However, his delegation regretted that those Rules were
complicated and feared that they might sometimes be difficult to apply.

11. His delegation considered that the current text of the draft Convention on
the Carriage of Goods by Sea did not adequately meet the concerns expressed by
UNCITRAL at the end of its fourth session. Given the stage which had now been
reached, it could only reserve its position with regard to the whole of the text,
which in its view required further thorough study and discussion at both the
national level and that of the conference of plenipotentiaries. In view of the
complexity of the problems dealt with in the draft Convention and the already
heavy schedule of international conferences in coming years, the conference of
plenipotentiaries should not be convened too hastily. It was essential to give
governments the time to make careful preparations for the conference, so that the
Convention it adopted could be ratified by a large number of States.

12. On the subject of training and assistance in the field of international trade
law, he announced that his Government had decided to renew for 1977 its offer of
two fellowships for academic and practical training in that sphere.

13. Mr. WATANABE (Japan) said that UNCITRAL had done good work during its ninth
session. The Arbitration Rules adopted at that session were the result of
careful consideration of pre-existing rules and much deliberation by experts.
Their intrinsic merit alone should encourage parties to a contract to agree to
refer disputes pertaining thereto to arbitration under the UNCITRAL Rules.

Hovever, it would also be desirable for thé General Assembly to recommend the u?Zl
of the Rules in the settlement of disputes arising out of international commergzd
en

relations and for them to be widely circulated. Although the Rulgs were int :
for optional use in ad hoc arbitration, he hoped that arbitral tribunals woul
make frequent use of all or part of them.

14. For the time being, he would refrain from commenting on the substance of t:e
draft Convention on the Carriage of Goods by Sea, which would eventually replac
the 192} Brussels Convention and the 1968 Brussels Protocol. The draft
Convention would govern maritime transport for a lcng time to ccrme .

and that necessitated careful study of various problems, such as commercial
customs and practice, technical developments in shipping, and the

need to balance the interests of carriers and shippers. He pointed

/...
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out that a number of the important provisions of the draft had been adopted by
voting and, in some instances, by a very small majority. In that connexion, h§
believed that the utmost effort should be made to adopt legal rules on the basis
of consensus. His delegation was ready to support the convening of a conference
of plenipotentiaries to draw up a convention on the basis of the draft.

15. The Working Group on the International Sale of Goods had successfully
carried out the task entrusted to it by completing the second reading of the
draft Convention on the International Sale of Goods. It was to be hoped that3 at
its next session, UNCITRAL, too, would be able to consider that draft Convention.

16. With regard to the draft Uniform Law on International Bills of Exchange and
International Promissory Notes, he expressed the hope that UNCITRAL would be able
to deal with that topic as expeditiously as possible.

17. The information activities of UNCITRAL were no less important than those of
Preparing draft conventions, since they helped foster common understanding, a
necessary prerequisite for the unification and harmonization of international trade
law. His delegation therefore welcomed UNCITRAL's decision to request the
Secretary-General to organize a second symposium on international trade law. )
UNCITRAL could also compile and publish the texts of existing rules and conventions
in the field of international trade law, which would be of great value not only to
lawyers, but also to business circles. Finally, UNCITRAL must be able to expand

the scope of its informative functions, including those in the field of training
and assistance.

18. During its nine years of existence, UNCITRAL had completed its worg on
several priority items and would soon complete other priority items in its
programme of work. Those results were all the more meaningful because the

36 States members of UNCITRAL were very representative of the various legal systems
and economic interests of the world as a whole. The time had come, therefore, to
review UNCITRAL's long-term work programme. In doing so, UNCITRAL should take
into account the feasibility of each task and the extent of the need for work on .
particular topics, It wes not easy to unify international trade law since nationd
laws were deeply rooted in the customs and practice of each nation. Fuythermore,
the process of unification came up against many other obstacles, including
differences in the economic and politicel interests of various nations. Thus far,
UNCITRAL had proved itself equal to its task. It could be expected, therefore, to
be able to proceed with its work, regardless of the obstacles, whenever 1t
considered uniform law in a specific area to be feasible and necessary.

19. Lastly, his delegation supported the change which UNCITRAL sugEEStEd 1Ehthe
terms of office of its States members, in order to avoid difficulties over e
composition of Working Groups.

. . . Lew )
20. Mr. KHOO (Chairman of the United Nations Commission on Internatl?nal Trageon
said he had been particularly impressed during the debate on UNCI?RAL S regﬁEITRAL@
the work of its ninth session by the unanimous support of delegations for
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work, which indicated that Governments approved of UNCITRAL's working methods and,
generally, of the way in which it was carrying out its mandate.

2l. The coming years would show whether the work of UNCITRAL would commend
itself to the world at large. Tt need not be pointed out that the preraration by
UNCITRAL of a draft convention on a given subject was only a first step towards
the establishment of generally acceptable rules. The adoption of rules by the
community of nations, and the subsequent ratification of a convention and its
implementation, were further important steps in respect of which UNCITRAL played
little part. Yet the first step was of very great importance, not so much because
UNCITRAL was preparing a text on which a diplomatic conference could base its work,
but rather because of the manner in which that text had been drafted. UNCITRAL
had been gble to adopt the text of a draft Convention on the Carriage of Goods by
Sea because of the spirit of co-operation shown by its members and, above all,
because they had avoided resorting to a vote as far as possible, and had
endeavoured to arrive at decisions by consensus.

22. Over the years, UNCITRAL had become aware that, when it was necessary to
make amendments to existing law which would have important legal and economic
consequences, it was desirable, iT not necessary, to endeavour to arrive at an
agreement by consensus. Experience had shown that that method was possible and
that, when a vote became necessary, the consensus approach led to the agbandomment
of extreme positions and to the adoption of texts which were not totally
unacceptable to the minority. That approach, which had proved itself in UNCITRAL,
should be applied throughout the whole process of international law-making in the
commercial field.

23. He noted with satisfacticn the unanimity with which the Sixth Committee had
welcomed the adoption of the UNCITRAL Arbitration Rules. Without any doubt, the
commercial world would welcome a recommendation by the General Assembly that
those Rules should be used in international commercial arbitration proceedings.
There were aspects of commercial law and practices that were better dealt with by
legal instruments that did not require the formal approval of Govermments, by way
of ratification or enabling acts. The Arbitration Rules were the first
instrument of that type to emerge from UNCITRAL, but should not be the last. In
that connexion, he wished to assure the Committee that UNCITRAL would take the
utmost care in consulting Governments before such instruments were finally drawn
up. Those consultations would be greatly facilitated if the General Assembly
authorized interested States to attend sessions of UNCITRAL and its Working
Groups as observers.

24, A1l those who had spoken on the draft Convention on the Carriage of Goods by
Sea had agreed that the draft should be the basic text for consideration at a
conference of plenipotentiaries. Naturally, a number of provisions in the draft
did not meet with the approval of all Govermments but, if it were otherwise,
there would be no need to convene a conference of plenipotentiaries. However, he
was confident that a responsible and reasoned approach by Governments to the
various issues raised in the Sixth Committee would make acceptable solutions
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possible. If such was not the case, the international cowmnamity would have

to resign itself to making do for years to come with a system which was no longer
in accord with modern concepts of justice. On the other hand, the aduption of =
widely acceptable convention on such an important issue as the maritime transport
of goods would show that the community of nations within the United Nations was
capable of recognizing the interests of all.

25. Several delegations had rightly referred to the legitimate interests of
UNCTAD in the matter of maritime transport, and they had suggested, following ?hﬁ
recommendations of the UNCTAD Working Group on International Shipping Legislathﬁz
that the secretariat services for the forthcoming conference should be performed
by the secretariats of UNCITRAL and UNCTAD. It had also been suggested that X
background papers setting forth the legal, economic and shipping trade aspects ol
the proposed Convention should be prepared jointly by those secretariats.
Although he could not speak for the Secretary-General, he said he had no reason
to doubt that UNCTAD staff would be called upon to serve that conference. i
Furthermore, he had had assurances from the representative of the Secretary-Gengra;
and the Secretary of UNCITRAL that arrangements would be made for that purpose in
consultation with the Secretary-Ceneral of UNCTAD. As to the background papers

to be prepared jointly by the two secretariats, he recalled that at its most

recent session, UNCITRAL had had a thorough discussion of the guestion of Whet?er
it should ask its secretariat to prepare a commentary on the UNCITRAL Arbitration
Rules. Opinion had been very divided, but UNCITRAL had ultimately decided that
there would be no commentary on the Arbitration Rules by its secretariat. That
being so, it was not possible to ask the UNCITRAI secretariat to prepare &
commentary on the draft Convention on the Carriage of Goods by Sea and to join
with the UNCTAD secretariat in preparing background papers. However, there was
nothing to prevent the UNCTAD secretariat from submitting studies or commentarlfs
to the proposed conference. He said that he had spoken on that question so as to
remove any doubts about the continuing collaboration between UNCTTRAL and UNCTAD.
UNCITRAL welcomed that collaboration, which should be extended to other matters.

26.  UNCITRAL would probably be able to present a draft Convention on the )
Tnternational Sale of Goods to the General Assembly at its thirty-second session.

27. With regard to the UNCITRAL symposium on international trade law the

importance of which for the developing countries had been emphasized by many
representatives, he said that in order to finance it, UNCTTRAL had to rely .
entirely on voluntary contributions. Unless further contributions were forthcom%nb,
it would be unable to organize the symposium at its next session. The trével and
subsistence of a participant from a developing country amounted.t? approximately
$2,000; he appealed to Govermments to sponsor at least one participant by
contributing that amount.

AGENDA ITEM 110: REPORT OF THE SPECTAL COMMITTEE ON THE CHARTER OF THE UNITED
NATTONS AND ON THE STRENGTHENTNG OF THE ROLE OF THE ORCANTZATION (A/31/33,
A/31/51 and Add.1; A/C.6/31/L.6)

28. Mr. BROMS (Chairman of the Special Committee on the Charter of ?he Unlteg
Nations and on the Strengthening of the Organization) recalled that 1n operative
paragraph 1 of resolution 3499 (XXX), the General Assembly had decided that the

7
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Ad Hoc Committee established pursuant to General Assembly resolution 3349 (XXIX)

of 17 December 1974 should be reconvened as the Special Committee on the Charter
of the United Nations and on the Strengthening of the Organization and would
continue its work in pursuance of the tasks enumerated in resolution 3499 (XXX).

In the same resolution, the General Assembly had decided to enlarge the Ad Hoc
Committee by the addition of Barbados, Belgium, Egypt, Irag and Romania, and had
requested the Secretary-General to prepare for the use of the Committee a study,

to complement those submitted pursuant to General Assembly resolutions 3073 (XXVIII)
and 3349 (XXIX), which should present analytically the views expressed by
Governments with respect to the various aspects of the  functioning of the United
Hations, including those relating specifically to the Charter, and also to render
all necessary assistance to the Committee, including preparation of summary
records of its meetings. Lastly, the General Assembly had requested the Committee
to submit a report on its work to the General Assembly at its thirty-first session.

29. The Special Committee, which had met at United Nations Headquarters from

17 February to 12 March 1976, had had before it an excellent analytical study by
the Secretary-General (A/AC.182/L.2 and Corr.l), which had greatly facilitated
its work. All the States members of the Special Committee had participsted in
that session.

30. In accordance with the agenda adopted at the lst meeting, th? Special
Committee had held a general debate from its hth to its 12th meeting.

3. At its 10th meeting the Special Committec had decided to establish a Working
Group open to all its members, which was instructed to carry out, on the basis of
the analytical study by the Secretary-General, the task entrusted to the Committee.
It had been understood, however, that that would not provent any delegation from
submitting any other proposal in keeping with the mandate of the Special Committee.

32. In a first reading, the Working Group had considered paragraphs 4 to 42 of
the 144 paragraphs of the analytical study. Preliminary comments had been made
on the various views, suggestions and proposals reflected in those paragraphs,
and additional proposals had also been presented. The Romanian delega@ion hgd
submitted a document (A/31/51) in advance of the meeting which had assisted in
focusing views. The delegations of Romania, Colcmbia, Mexico, Cyprus and t@e
Philippines had submitted working papers which had been circulated, respect}vely,
under the symbols A/AC.182/L.4, L.5, L.6, L.7 and L.9 and contained suggestions,
Observations and ccncrete proposals for the consideration of the Working Group.

33. Part II of the report of the Working Group contained a brief account of the
comments on the views, suggestions and proposals submitted by Governments or by
some delegations in the Working Group on the first 28 paragraphs of thg analytical
study. In accordance with the usual practice, the report did not.attrlbute th§
comments to any delegation, that practice having always been considered conduclve
to frank and open discussion.
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3%. In view of the size of the analytical study and the short time at the Group's
disposel, the Working Group had considered only one third in the first reading.
It was worth noting that there had been a feeling that the questions considered
by the Special Committee were among the most difficult that it would have to face.

35. Many delegations had found it expedient to make specific comments on the
part.of the analytical study that the Special Committee had been unable to consider.
Knowing immediately what position the varicus delegations were adopting on all the
general problems raised in that study could not but facilitate the Special
Committee's future work.

36. There was no need to examine in detail the views and proposals of Member States
on the different paragraphs of the analytical study because they were self-
explanatory. It was to be hoped that other delegations would make further comments,
for those comments were the only sound basis for the future work of the Special
Committee.

37. Without wishing to pass judgement on the work done by the Special Committee
at its most recent session, he said he would like to emphasize that the atmosphere
in the Special Committee had been a great improvement on that in the Ad Hoc
Committee. At the most recent session of the Special Committee, contrary to what
had happened in the Ad Hoc Committee, no one had asked for it to be discontinued.
Once the Working Group had begun its consideration of the analytical study, its
work had progressed expeditiously.

38, Certain new developments that had occurred since the end of the thirtieth
session of the General Assembly and also the enlarged mandate entrusted to the
Special Committee seemed to have encouraged the variocus delegations to work
together in a spirit of greater co-operation. Although unanimous agreement had
still not been reached, it seemed that most of those who had taken part in the
discussions of the Special Committee or the Working Group had made it clear that
they did not wish to undermine the fundamental principles laid down by the
founders of the United Nations at the San Francisco Conference in 1945. The
Committee had undertaken a long and exacting task. The results achieved thus far
augured well for the future and, though many obstacles still had to be overcome,
all the conditions for ensuring that the Special Committee's work was succegsful
seemed to be present.

39. Mr. ROMULO (Philippines), introducing draft resolution A/C.6/3L/L.6 on behalf
of the sponsors, said that it was a long time since efforts had been initiated to
improve the procedures and structure of the United Nations, with a view in
particular to enhancing its role in the maintenance of international peace an@
security. It was not possible to treat an increasingly interdependent community
of States in the same way as a world consisting of sovereign States which were
separated from and opposed to cne another. For the first time in the history of
mankind, international affairs had teken on a global and indivisible character.
The mutual responsibility of nations had increased but without being implemented
to the degree it should have been. National interests, long the guide for
inter-State relations, were now inseparable from the interests of the world

community .

VT
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hO.. Nothing was permanent but change, and never before had the world changed as
rapldly a8 now. Peoples and institutions must adapt to new circumstances, failing
which they would be condemned to disappear. The United Wations itself was not
exempt from that eternal law. It was not change for change's sake that he was
recommending, but change to enable nations to meet the challenge of a new world
characterized by interdependence.

b. Although the founders of the United Nations could not have known how much the
world would change in 31 years, they had realized the need to provide machinery
for adaptation and change in the Organization. Thus, Article 109 of the Charter
provided that, 10 years after the founding of the United Nations, an item on the
convening of a conference for the review of the Charter should be placed on the
General Assembly's agenda. Under the terms of that article, such a conference
could be held at any time, at a date and place to be fixed by a two-thirds vote of
the General fssembly and by a vote of any nine members of the Security Council.
Any alteration of the Charter which was recommended at such a conference by a
two-thirds majority would take effect when it had been ratified in accordance with
their respective constitutional processes by two thirds of the Members of the
United Nations, including all the permanent members of the Security Council. It
¥as routine practice to include such clauses for review in international treaties
but, in the case of the United Nations Charter, those provisions had never been
applied.

b2, The item under consideration was not concerned with a wholesale review of

the United Nations Charter, in the sense of Article 109. Its purpose was far more
modest, yet great practical benefits could be derived from it. The terms in which
the item was couched and the manner in which it was being studied provided Member
States with the assurance that they could submit and freely discuss any suggestion
for improving the functioning and structure of the United Nations, whether or not
Such suggestions required changes in the Charter. Nobody would disagree that the
use of the term "enemy States” in the Charter was not only anachronistic but also
slanderous, and that it tended to perpetuate hatreds and antagonisms which should

be forgotten.

k3, The A4 Hoc Committee on the Charter of the United Nations, established in 197k
pPursuant to General Assembly resolution 3349 (XXIX) and reconstituted in 1975
bursuant to resolution 3499 (XXX) as the Special Committee on the Charter of the
United Nations and on the Strengthening of the Role of the Organization, had been
Proceeding in a most circumspect but deliberate manner. The analytical study
carried out by the Secretariat grouping the views and proposals of States

according to subject, which formed the basis for the work of the Working Group
-established by the Special Committee, was very valuable. The discussions of.the
Special Committee, whose membership had been enlarged, had slready ?esulted in a
whole range of fresh ideas for improving the structure and functicning of the

United Nations.

Ly, The misgivings entertained by some members before the Special Commi?tee
started its work had proved to be groundless. The foundations of the United

/oo
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Nations had not been shaken, its principles had not been challenged and its
validity as the central world Organizatiocn had not been in the least threatened.
On the contrary, it was precisely because the premises on which the United Nations
was based were regarded as scund, and because of the deep respect of States for
the Charter and its principles, that the question of improving the functioning
and structure of the United Nations had arisen.

L5. The Special Committee's meetings provided the two thirds of the Members which
had not been present at the founding of the United Nations with the opportunity
to take part in the process of its further refinement. Whereas 51 States had
taken part in the San Francisco Conference in 1945, the United Nations now had
145 Members. Those Members should be given the opportunity to express their
views and to formulate suggestions for improving the United Nations Charter, in
the light of the changes that had taken place during the past 30 years.

4L6. In view of the limited scope of the Special Committee's mandate, neither 1its
establishment nor its work should evoke any opposition. Thus it should, for
example, confine itself to drawing up a list of the proposals made by its members,
with an indication of those which had aroused special interest. Now that the
Special Committee had demonstrated its value, many Members who had been reluctant
to participate were playing a constructive part in its work. It was to be hoped
that contributions would soon be forthcoming from all Members of the Special
Committee so that its value would be maximized.

47. Draft resolution A/C.G/31/L.6 was very simple. Tt took note of the Special
Committee's report and recommended that the Special Committee should pursue its

work in fulfilment of its mandate. Also, Governments were invited to submit or

bring up to date their observaticns and proposals.

48. As the timing of the 1975 session had been much more convenient than that of
the 1974 session, he suggested that the Special Committee should set the date for
its 1977 session at a similar time.

49. The continuation of the Special Committee's work should arouse considergble
interest. It was obviously the duty of States to improve and perfect the United
Nations in the interest of both present and future generations.

50. Lastly, Brazil, India, Jamaica, Mozambique and Yemen had been added to the

list of the sponsors of draft resolution A/C.6/31/L.6.

The meeting rose at 12.20 p.m.






