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  A;- - -Grig in  -of--the study  '

1. On 31 August 1976 , the Suh-Commission on Prevention o f Discrim ination and 
Protection  o f M inorities adopted resolu tion  3 (XXIX), which in part B, paragraph 6, 
in v ited  the Commission on Human Eights '*to consider the adverse consequences fo r
the enjoyment o f  humaji righ ts o f the various forms o f aid and a^ssistance being
given to the Chilea.n regime."

2. On 16 December 1976, the Genera,l Assembly, in resolution 31/164, in ter a l ia ,
in v ited  the Commission on Human Rights to consider "the consequences o f the
V8,rious forms o f fore ign  aid to the Chilean au th orities ".

3 . The Commission on Huma,n Rights, in pa.ragraph 6 o f its  resolu tion  9 (X}CKIIl) 
o f 9 March 1977, requested the Sub-Commission on Prevention o f  Discrim ination and 
Protection  o f M inorities at it s  th ir t ie th  session "to undertolce a study on the., 
consequences o f the various forms o f  aid extended to the Chilean au thorities and 
to present a progress report thereon to the Commission a,t its  th irty -fou rth  
session".

4 . At it s  th ir t ie th  session, the Sub-Commission adopted resolu tion  11 (XXX) o f 
31 August 1 9 7 7 , en t it le d  "Study o f certa in  questions re la tin g  to the situation  
o f  human righ ts in  Chile" in  part I  o f which i t  decided to undertaice a study on 
"the impact o f fo re ign  economic aid and assistance on respect fo r  human rights 
in Ch ile", appointed Mr. Antonio Cassese Rapporteur to prepare such a study,
and requested the Rapporteur to submit a progress report on his work to the 
Commission on Нглпап Eights at it s  th irtj^-fourth session. By the same resolu tion , 
the Secreta.ry-G-eneral was requested to give, the Rapporteur a l l  the assistance 
he might require in his work, including relevant informa.tion from re lia b le  
sources. . ; .

5» At its  th irty -fou rth  session, the Commission on Human Rights, which had 
before i t  a progress report by the Rapporteur (E/CH.4/1267 ) , adopted 
resolu tion  12 (XXXIV), paragraph I 3 o f which welcomed the decision by the 
Sub-Commission, in its  reso lu tion  11 (XXX), to undertake a study on the 
consequences o f  the various forms o f aid extended to the Chilean au thorities 
and the subsequent in it ia t io n  o f  the study by a sp ec ia lly  eppointed Rapporteur; 
invited  the Rapporteur to present his study to the. Sub-Commission at its  
th ir t y - f ir s t  session; and instructed the Sub-Commission to transmit the study 
to the General Assembly at its  th ir ty -th ird  session.



В. The question o f  domestic .jurisdiction

1... Intro dgctio.n

6. In  the debates which took place in  the Sub-Commission before the adoption o f  
reso lu tion  11 (XXX), the observer fo r  Chile stated that the proposed report on 
the impact o f  fo re ign  economic assistance on respect fo r  human righ ts  in  Chile 
constituted unwarranted and unenceptable in terference in  the in ternal a ffa ir s  o f 
his country. ~\J A sim ilsx view was also expressed by some members o f  the 
Sub-Commission. 2 j

7. The Government o f  Chile re ite ra ted  i t s  objections to the undertaking o f  the 
present report in  the rep ly  i t  sent on 5 December 1977 lo the Secretary-General's 
request fo r  information concerning the present report (see a/nnex I I ) .  The same 
stand, was taken in  1978 hy the Observer fo r  Chile in  the United lT3.tions Commission 
on Human R ights. _2/

S. On 27 February 1973> in  the Gosanission on Human Rights, the representative 
o f  Prance voiced doubts as to x r̂hether the subject o f  the report was in  keeping 
with A r t ic le  2, paragraph 7> o f  the Charter o f  the United Nations. 4/  The same 
doubts had already been expressed by the French Government in  the rep ly  i t  had 
sent, on 9 January 1977? lo the Secretary-General' s request fo r  information 
concerning the matters covered by the present report.

9 . ¥ ith  respect to the p lea o f  domestic ju r isd ic tion  the Rapporteur w i l l  confine 
himself to pointing out that three United Nations bodies, i . e .  the General Assembly, 
the Commission on Hurna.n Rights and the Sub-Commission on Prevention o f  
D iscrim ination and Protection  o f  M inorities , have already re jec ted  i t  im p lic it ly .
The mere fa c t  o f  discussing the a d v isa b ility  o f  undertaicing a report on the matter 
under consideration, and o f  adopting resolutions thereon, shows that the 
aforementioned United Nations organs consider that i t  is  proper fo r  them and in  
fu l l  compliance w ith the United Nations Charter to decide that such a report 
should be undertaJcen.

10. Although the above considerations would be su ffic ien t to bar any ob jection  
ra ised  by the Chilean Government based on domestic ju r isd ic tion , the Rapporteur 
deems i t  appropriante to dwell on the question, in  order to sp e ll out why in  his 
opinion the present report is  not at odds xiith the United Nations Charter.
Dea.ling at some length with th is ma.tter seems to him apposite fo r  at lea s t 
three reasons.

2 J  E/CN.4/Sub.2/SR.797? para. 32.

2 j E/CN.4/Sub.2/SR.731, para. 7 .

\J ¿/  E/CN.4/SR.1454? paras. 23-255 and E/CN.4/SR.1458, para. 3 3 , 

4 / E/CN.4/SR.I458? para. 4 .



11. F ir s t ,  whenever a Sta.te Member o f  the United Dations ob jects to auction being 
taken by United I'lations bodies, bj/- pointing oat t in t  that action would be contrary

. to the-dam estic"ju risd iction  clause o f  the Chairter. those- bodies should, not.,:... .
dismiss the p lea out o f  hand. They can re je c t  i t  only e.fter g iv in g  i t  ceneful 
considera.t3on and so le ly  i f  they reach the conclusion that the ob jection  is  not 
in  order. For, A r t ic le  2, paragraph 7, o f  the Chanter is  intended to la y  down a 
basic p rin c ip le  protecting- the sovereignty o f  Member States from ille g it im a te  
encroachments on the part o f  the Organization, and should not, -fcherefore, be 
trea.ted l ig h t ly .  . - -

12. Secondly, the tasks entrusted, by the Sub-Commission to the Rs^pporteur s.re to 
some extent new. There is  in  fa c t only one precedent in  th is area., naxaely, the 
study on the adverse -co'nseqQeñces for-'-the enjojTnent o f  human righ ts  o f  p o l i t ic a l ,  
m ilita ry , economic and other" forms o f  ■aJssistanco given to the co lon ia l a.nd 
ra c is t regiriics in  southern A fr ica , entrusted by the Sub-Commission to ' ■
Mr. A.M. Khalifa  and carried out by him in  1977 (E/CI'I.4/Sub.2/303). Both' '
M r.'K h a lifa 's  study and the present report unquestionably r e f le c t  a new approach
to huma,n r igh ts , 3.11 approach which does not content i t s e l f  with focusing on whether 
viol3,tions o f  hujueai righ ts have occunred or a,re occurring in  a certa in  country, 
but seeks to xfiden the area o f  concern o f  the United Nations, by concentra„ting-.on 
the roots o f  those v io la tion s  and on the genera.l surround.ing conditions that- m-'ight 
permit or f e o i l i t a t e  -  or in  eaiy event are attendant upon -  those '/ iolations.
Under .this approa.ch, human righ ts  a,re no longer considered per se but in  th e ir  - 
multiple connexions with soc ia l and economic conditions. I t  is  therefore 
opportune to determine whether studies and reports und-ertaken in  th is new 
perspect.ive by United Nations bodies or persons appointed by them are in  keeping 
with the relevant p rin c ip les  o f  the Chajter. - . . - '

1 3 . There is  a th ird  reason fo r  dealing with th is issue at some length. ''Jhen- the 
progress report submitted by the Rapporteur wa.s discussed, by the Commission oh 
Human Rights, the representative o f  Prance said, that the Rapporteur "slx)uld f i r s t  
place the stud.y in  the context o f  the Charter in  order to determine which sp ec ific  
princip les and a.rticles were involved. Ma¿y delegations had o ften  pointed out to 
the Commission the sp ec ific  nature o f  A r t ic le  2, para^graph 7s o f  the Cha.rter . . .
In fa c t , e f fo r ts  should be made to prevent a study covering the idiole o f  C h ile 's  
economic l i f e  from being f e l t  ai,s a, flagran t intrusion in  the interna.l a^ffairs o f  
the country". The Rapporteur believes that i t  "would be improper fo r  him not
to heed that request.

1 4 . On close scrutiny, the objections expressed by the Chilean Government can be 
summed up as fo llow s ; ( i )  the report constitutes unwa,rranted in terference in i 
the domestic a .ifa irs  o f  a sovereign State Member o f  the United. Nations and 
"therefore runs counter to the basic p rincip les o f  the United Nations Cha.rter;,
( i i )  more s p e c if ic a lly , i t  is  illeg itim a .te  beca.use i t  dea.ls with economic a.nd 
soc ia l madters which by d .efin ition  belong to the domestic ju r isd ic tion  o f  
Member Stades? ( i ü )  i t  is  designed, to " f u l f i l  the unconceaded ob jec tive  o f  the 
enemies o f  Chile, i .e .th e  overthrow o f the icresent Government" and therefore 
ajnounts to "unacceptcdle in terference in  the internad ad fa irs " o f  Chile.- The 
Ra.pporteur w i l l  b r ie f ly  consider each o f  these three points separately.

E/CN.4/SR.I45Q, para



1 5 . As to the f i r s t  ob jection , which has general character cvnd purport, the • 
Rapporteur w i l l  eno.eavour to meet i t  by re fe rr in g  f i r s t  to the United Radions 
Charter and, secondly, to the practice o f  the competent United Nations bodies. In 
the opinion o f  the Rapporteur, examination o f  both the Charter a.nd the subsequent 
practice jjoint to the sane conclusions tlmt the United Nations is  fu l ly  competent 
to deal with aJleged v io la tion s  o f  human righ ts  occurring in  a certain  country -  and 
hence to discuss human righ ts  issues concerning that country, pass resolutions on 
them or undertalœ studies or reports -  whenever there is  r e lia b le  a.nd convincing 
evidence o f  a consistent pattern o f gross viola,tions o f  human righ ts  in  that 
country.

2. The princip les o f the Charter o f  the United Nations 
. : concerning domestic ju risd ic tion

16. A r t ic le  2, paragraph. 7? o f  the Charter has been the subject o f  voluminous 
research. The Rapporteur need not, th ere fore , dwell too much on the subject. He 
V7Í11 only underscore some points tliat Imve been neglected and indicate some 
genera lly  accepted conclusions.

1 7 . Indisputably, p rotection  o f  the domestic ju r isd ic tion  o f  Member States from 
unwarranted in terference o f  the Organization constitutes one o f  the basic tenets 
o f  the Charter. But aHso the promotion o f  respect fo r  huma.n righ ts  represents one 
o f  the p rinc ipa l purposes o f  the Organizations, so much so that -  as was r ig h t ly  
pointed out by the representative o f  Lebanon in  1951 ^  ~ Ihe four purposes o f  the 
United Nations set fo rth  in  A r t ic le  1 could r e a lly  be reduced to two; promotion 
o f  respect fo r ,  and observance o f ,  human righ ts  and fundamental freedoms, and 
maintenance o f  in ternational peace and security.

18. There natura lly  arises the question o f  the co-ordination between each o f  these 
purposes and the p rin c ip le  o f  domestic ju r isd ic tion . H liile th is co-ordination is  
r e la t iv e ly  easy e.s fa r  as the purpose o f  the maintenance o f  peace a,nd security is  
concerned (A r t ic le  2, paragraph 7? in  f in e , i t s e l f  s e tt le s  th is problem, by giving' 
p r io r ity  to the need to maintain or restore peace, to the extent that enforcement 
measures are ca lled  f o r ) ,  i t  appee,rs rather d i f f ic u l t  to co-ordinate the p rincip le  
o f  respect fo r  human righ ts  w ith the cla,use protecting the domestic ju r isd ic tion  
o f  Member States, ■ '

1 9 . Although the Charter does not g ive  a clear-cu t answer to the question Tíhether 
and to whah extent human righ ts  issues are covered by the domestic ju r isd ic tion  
clause, there are elements that point c lea r ly  in  a certa in  d irection . I t  seems- 
appropriate, to r e c a ll  in  th is connexion an importa,nt statement ma.de at the
San Francisco Conference by the representative o f  Uruguay, a statement tlmt is  
usually passed o-ver in  s ilen ce . On I 4 May 1945? in  Committee I  o f  Commission I ,  
which dealt w ith the preamble and the p rincip les o f  the Charter, he said;

_б/ See O f f ic ia l  Records o f  the General Assembly, Eighth Session, Ad Hoc 
P o l it ic a l  Committee, pp. 93-94*
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"Uruguay desires that these human righ ts  be guaranteed . . .  but who is  to 
be responsible fo r  the.t guarantee? E3.CI1 country is  responsible fo r  the 
laeântenannce a.nd guaréintee o f  these r igh ts  o f  man liith in  the country.' But . 
where one governiaent, lacking in  ju r id ica l culture, fa i ls  to respect these ■ 
righ ts o f  man, who then xvill stand as a guare^ntee fo r  these r igh ts  o f  man? . . .  
whoever bréales these r igh ts  o f  man w ith in  his own home is  therebj?- rupturing- 
the interna,tionanl respect fo r  the r igh ts  o f  man and is  a ffe c t in g  the 

- universal heritage o f  a l l .  He is  a ffec tin g  the universal conscience which 
moves us to obteán a. universal respect fo r  the righ ts o f  man. ■ .

"In  the fa,ce o f th is our viewpoint we bring up th is doctrine o f  .
non-inteivention. Me r e a liz e  how sad has been the emphasis that i t  has brought 

. in  some circumsta.nces. . ,  I f  in  Ui-ugua.y a Governi-aent x-/ere to lose i t s
democraitic conscience and begin to v io la te  the righ ts o f  nan a.nd imprisoning 
people and shooting down himia,n beings, the conscience o f  the people o f 
Uruguay would, not resent an in terven tion  on the part o f  the coim-nunity o f  
na,tions to correct such a. s ituation . There is  a. o f  in terven tion  xrhich
is  resented, that is  in terven tion  o f  one State in  the a.ffa irs 01 a.nother 
State. There is  a.nother type o f  in terven tion  which is  hea.ltliy. in tervention  
o f  the conscience o f the community o f  na.tions in  a. situa.tion where the righ ts 
o f  ma.n are being v io la te d . . , .

U " I f  we only emphasize the doctrine o f  non-intervention, then xfe would
have . . .  ma.de some diploraaMic use o f  time but че  would not have a.dva.nced very 
much toward the lib e ra tion  o f  na.n and the establishment o f  nmn's r ig h ts ."  2./

20.' I t  should be stressed that these views o f  the representa.tive o f  Uruguay x-rere 
supported by other delegates, in te r  a l ia  those o f  Belgium З/ and o f  Egypt. _g/

2J  United. I'Tations Conference on In ternational Orga.nizaition, San Era,nciscO, 
1945? Verbatim liinutes o f  the Technical Committees, UlCIo/Eole 1/P, I 4 May 1945? 
p . 7 ■("QUphasis—e.dd;ed) . -   - -.........

8/ Ib id ., pp. 13- 1 4 . . .......................

S j  Ib id . , p. 25 . Cf. a.lso the statement o f the representative o f  H a iti ; 
( ib id . , 15 tlay -1945) .  - .........  ■   '

In plenary the M inister o f  Foreign A ffa irs  o f  Uruguay stressed on 23 A p r il 1945 
the importance that his- country attached to respect fo r  human r igh ts , by requesting 
that admission to the Organiza.tion should be made conditional on such respect.
He said; ■ ^

" . . .  In  order to be a. member o f  interiiatioiia.! soc ie ty , i t  is  not enough in  
i t s  opinion to present the t i t l e s  o f  'peace-loving nations' , but i t  is  aJso 
necessary to be a, freedom-loving ■ no.tion. For th is reason, resta ting a thou-ght 

■ in  x-diich i t  .b e lieves , Urugua.y puts forxíard a. formula a.ccording to xdiich i t  
x-rould be required that the Sta.tes aspiring to admiission to the community o f 
nations e f fe c t iv e ly  respect the essen tia l l ib e r t ie s  inlierent in  the Ьшдап 
being, v/itliout th is condition, admission should be refused". (United Na.tions 

Conference on International Qrga.nization, v o l.  I ,  p. 304).



21. I t  is  also .worth reca llin g  a passage from the report made by Sub-Committee 
I/ i /A o f  the San Francisco Conference. This passage, a lb e it  in  ternis less 
fo rce fu l .a.nd sweeping than the Urugua,yan statement quoted above, cleaxly 
r e f le c ts  the seme trend to rega.rd cases o f  exceptionally gravq v io la tion s  o f  
.human righ ts  as being o f  in ternational concern. The said Sub-Committee held 
that,; while the protection  o f  human righ ts is  prim arily the concern o f  eaxh 
State, i f  "such righ ts  and freedoms v/ere greviously outraged so as to create 
conditions which threaten peace or to obstruct the .supplication o f  the princip les 
o f  the Charter, then they cease to be the sole concern o f  each S tate". lO/.

22. Despite the importance o f th is and other s im ilar statements, the viexi 
езфгевве! in  them was not eventually re fle c ted  in  the-Charter in  c lear and 
unambiguous terms. Yet, i t  seems that, on the bai.sis o f  a carefu l examination o f  
the Chsmter a,nd i t s  travaux preparado ires  a.nd according to most au thorities , 
txTO conclusions can be rea.ched:

(1 ) b lii le  admittedly one ca^nnot consider any issue a ffe c tin g  human, r igh ts
as removed from the sphere o f  domestic ju r isd ic tion  o f  Member Stades, nevertheless 
glaring- a.nd large-scade instances o f  vio lad ions o f  human righ ts  are to be 
regarded as issues o f  internadional concern, l l /

( 2 ) The competence to determine whether or not a question comes xjithin the 
purview o f  the in ternal a ffa ir s  o f  a State belongs to the United Nations bodies, 12/

. 10/ United Nations Conference on Internationa.! Organization, v o l.  V I, p .70 5 .

1 1/ Several authors maintadn that a correct in terp reta tion  o f  the Charter 
leads to the conclusion that human righ ts  issues do not f a l l  x/ithin the domestic 
ju r isd ic tion  o f  Stades. See e .g . G. Sperduti, I I  dominio riserva to  (Milan, 1970)? 
pp. 54 f f .  Other scholars stress that th is conclusion is  corroborated by the 
United Nations pra,ctice, or that i t  can be reached only in  the l ig h t  o f  such 
p ractice . See in ter a lia  E. Jimenez d;a Arechaga., Derecho co-nstitucional de las 
Naciones Unidas (Ma.drid, 1958), p. 119, Ch. Tomuschat, "Menschenrechtsschutz 
durch die Vereinten Nationen", Vereinto Na/bionen, 1976, p. I 6O ; A.-Ross, "The 
provisions concerning domestic ju r isd ic tion  in  A r t ic le  2 ( 7 ) o f  the Charter o f  the 
United Nations", Oesterreichische Z e its c lrr ift  des Oeffentlichen R ed its , 1950j 
pp. 562- 570 . ■.......

12/ As Xfas stated by a, greabc authority, xfho undertook a carefu l examination 
o f  the preparatory x-rorks "The discussions in  Committee l/ l  clea.rly shox-/ that the 
supporters o f  the Sponsoring Governments' amendment did not intend that the 
omission o f  a sp e c if ic  reference to an organ authorized to determine the 
a p p lic a d ility  o f  the domestic ju r isd ic tion  clause should have the e f fe c t  o f  leaving 
to the ind ividual Sta.te the pox-xer o f  determining xjith le ga l fin aR ity  xdiether or not 
a matter x-ias essent.ia lly w ith in  it s  domestic ju r isd ic tion . They assumed throughout 
that the several orga.ns o f  the United Nations x-rould be competent to determine the 
extent to xihich A r t ic le  2 ( 7 ) xfas applicable in  the consideration o f  any questions 
Xfith xihich they were dealing. The problem xras viev/ed as a particu lar application  
o f  the general problem o f  the in terp reta tion  o f  the Charter, governed by.the 
p rincip les set fo rth  in  the report o f  Committee IV/2, xdiere i t  xvas stated that;
'In  the course o f  the operations from da.y to da.y o f  the various organs o f  the 
Organization, i t  is  in ev itab le  that each organ x í i l l  in terp ret such parts o f  the 
Charter as are applicable to i t s  pa,rticul-ar functions. This process is  inherent 
in  the functioning o f  any body x--/hich operantes under a.n instruuaent defin ing i t s



' 5. The prcictice ox United Nations organs in  the f i e ld  o f  clomestic ■
ju r isd ic tion ; the competence o f  the United Nations to deal 

■ ■ ' with gross and massive v io lch ions ox human righ ts

25 . The subsequent p ractice o f  the United Nations bodies- fu l ly  bears out this 
interpretatj.on o f  the Charter. Close consideration o f  th is practice  malees i t  clear 
that T'jhenever the United Nations has been confronted with la.rge-scale and gross 
v io la tion s  o f  human righ ts  i t  has considered i t s e l f  vested xiith authority to 
"in tervene", i . e .  to discuss the issue, to pa,ss resolutions on i t ,  or to examine 
the s ituation  (without, lio\/ever, having the power to inaJce on-the-spot inqu iries 
Л.1 the State concerned ha.s not granted i t s  consent). -

24. To be more s p e c if ic ,  the United Nations praatice can be divided into ■ ' 
two phases. In  the f i r s t  stage ( I 946- I 966) ,  the United Nations bodies have tended 
to ju s t i fy  th e ir  authority to deal with the ahoremoritionod situations by stressing 
tlmt gross d.isregard fo r  human righ to is  l ik e ly  to have adverse consequences fo r  
in ternationaU peaxe, by causing fr ic t io n s , tensions or con flic ts  which could prove 
p re ju d ic ia l to peaxe. As wax ax.thoritsabively stated by a learned limerican scholar,

"In  every ca.se, the competence o f  the United Ifetions, in  situations involving 
the charge o f  violai-tions o f  human r ig lits , hax been baxed, not on the '
proposition that ob-serva.nce o f  those r igh ts  has become a le ga l ob liga tion , 
but upon the fa c t tlmt алу fla.grant, widespread' ajid systomchic disregard o f 
human rights, tends to impair the fr ien d ly  re la tions among nations and to 
endanger, the .maintena.nce o f  in ternational peace and secu rity ". I 3/ ■ '

25. Einco 1967 a general p ractice hax evolved in  the United îfetions to the e f fe c t  
thah the Organización is  'competent to deal with situaCions reveaUing "a consistent 
pattern o f  gross v io la tion s  o f  human r igh ts " (a phrase used fo r  the f i r s t  time
in  1967 in  reso lu tion  8 ( iC i l l l )  o f  the Commission on Human E igh ts ). An 
indisputable proof tha.t the United Naations has a,uthority to axt in  th is a„rea ca.n be

functions and powers.' I t  w i l l  be manifested in  the functioning o f  such & body as 
the General Assembly, - the.. Security Council or the In ternational Court o f  Justice. 
Accordingly, i t  is  not necessary to include in  the Chamter a provis ion  e ither 
authorizing or a,pproving the normal operation o f  th is p r in c ip le '" .  (L. Preuss, 
"A r t ic le  2, para. 7 o f  "ttie Charter o f  the UN and matters o f  domestic ju r isd ic tion ". 
Recueil dos Cours de l'Académie de D ro it Internationa.!'de La Haiye, 1949-1,
pp. 596- 597. ■

. The same view is  talcen, in te r  - a l ia , by A. Ross, "The proviso concerning ' 
'domestic ju r isd ic t io n ' in  A r t ic le  2 ( 7 ) o f  the Charter.of the United Nations",
O esterreichische Z e its ch r ift  des O effentlichen R ed its , 1950? PP* '562-570;
IÎ.S. Rajan, United Nations and Domestic Jurisd iction  (London, I 962) ,  pp. ЗЗ-З9 ; '
E. Higgins, The Development o f  Intornatioiicdl Law tlirough the P o l i t ic a l  Organs o f  
the United Nations (London, I 9 6 3 ) ,  P. 6?; A.A. Cançado Trindadc, "The domestic 
ju r isd ic tion  o f  States in  the p ractice o f  the United Nations cuid rcgiona.1 
organ izations", In ternational and Commarative Lauf Quarterly, 1976, pp. 719-720.

A contrary view is  taken by J.S. Uatson, "Autointerpretation, competence, auid 
the continuing va .lid ity  01 A r t ic le  2 ( 7 ) o f  the UN Cliaxt-er", American Journal o f  
In ternational Lai;, 1977, P- 60 f f .  .

1 3/ L. Preuss, op. c i t .,  pp. 64I - 642.



oeenin the adoption by bodies such as the  ̂ General Assembly,. the Economie and Gocial 
Council and the Com ission on Нигяап Rights p.f resolutions s p e c if ic a lly  envisaging 
the p o s s ib il ity  o f  United lierions action with respect, to large-sca.le viola.tions. 
Reference may bo made to such resolutions as Commission on HuEmn Rights 
reso lu tion  0 (X X IIl) o f  I 967 and Economic and Socia.1 Council resolutions 1235 (X L ll) 
o f  1967 and 1 5 0 3 . (X LV IIl) o f  1970? under the la tte r•reso lu tion  the Commission 
o f  Human Rights and the Sub-Coimaission a.re authorized to consider any "consistent 
pattern o f  gross and re lia b ly  attested v io la tion s  o f  human righ ts  and fundajnental 
freedoms", a.nd to taice a.ction thereon, that is  to sa.y e ith er to make a, thorough 
study, or to undertake- a.n in vestiga tion  x-;ith the consent o f the State concerned.
In compliance v tth  these resolutions the competent United Nations bodies have so 
fa r  d.iscussed the s ituation  o f  huma.n righ ts  o f  a few I-Iember States, without there 
being any ob jection  to th e ir  competence to do so.

26. In  th is connexion, a tten tion  must be dra.xm to the fa c t that before 
reso lu tion  1503 (X LV IIl) xras ad.opted a fex-; States objected to i t ,  claiming tliat the 
procedure i t  set up fox’ dea,ling x/ith gross v io la tion s  ra.n contrary to the domestic 
ju r isd ic tion  clause o f  the Charter. To be sure, the ob jection  o f  some Governments 
to the proposed procedure 4&3 b as ica lly  motivated by the fa c t that th is  procedure 
could be set in  motion by complaints o f  ind ividuals. Some States claimed that 
granting such a r igh t to individuals ran contrary to A r t ic le  2, paragraph 7? and 
in  addition x-/as at odds x-rith the general p rin c ip le  x-Aereby on ly States are 
subjects o f  in ternational 1алг. Nevertheless, i t  appears that in  a fexj instances 
the p lea o f  domestic ju r isd ic tion  was also ba-sed on the fa c t tlmt the procedure 
envisaged could lead to discussion, and to the undertaking' o f  at lea s t a 
"thorough study", o f  gross a.nd large-sca le  v io la tion s  o f  human righ ts .

27» Thus, the representative o f  the United Republic o f  Tanzania pointed out in  
the Economic and Socia l Council that

"The investiga tions o f  situations xihich o,ppeared to revea l a consistent 
pattern 01 gross v io la tion s  o f  human righ ts  xíhich had been undertalcen xiithout 
the p r io r  consent o f  the Governments concerned had re la ted  to South A fr ica  
and Southei'-n Rhodooia, cases xchich xrere exceptions to the p rin c ip le  o f  

, non-intervention in  the domestic a f fa ir s  o f  S ta tes". I 4/

I t  must be stressed that the United Nations in vestigations into the human righ ts  . 
s ituation  o f  South Afi-ica and Southern Rhodesia did not involve an on-the-spot 
inquiry, because those countries did not allox; ,tlie. competent United Nations bodies 
to enter th e ir  t e r r ito r y .  In the opinion o f  the Tanzanian representative, except 
in  the case o f  South A fr ica  and Southern Rhodesia, the p r io r  consent o f  a 
Government x̂ as required merely to study gross v ib la tion s  o f  human righ ts  a lleged ly  
perpetra.ted by a certa in  Stade, In  other Xíoi'ds, he took the vievx that i lr t ic le  2, 
paragraph 7? o f  the ‘ Cliai-ter ba.rred the United Nation's from considering and studying 
gross v io la tion s  o f  human righ ts purportedly committed by a sp ec ific  Member State| 
the -cases-of South A fr ica  a.nô. Southern Rhodesia x/ere to be regarded as exceptions 
to th is p r in c ip le , ...................

1 ^  -E/AC.7/SR.622, pp, I 89- I 90 .
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23. The Ukrainian SSE, commenting on the dra ft reso lu tion  prepa,red by the 
Conmission on Human Eights fo r  the Economic and Social Council and en tit led  ‘ ;
"Procedure fo r  dealing w ith coimnunications re la t in g  to v io la tion s  o f  human r igh ts  
and fundamental freedoms", staked tha.t th is  d ra ft "runs counter to the provisions 
o f  i ir t ic le  2 o f  the United Hâtions Charter, which provides that the United Nations 
shall not have the r igh t to intervene in  maitters xrithin the domestic ju r isd ic tion  
o f  Member S ta tes". 19/ The same view wa.s expressed by the Soviet Union 16/ a.nd 
by several other States. 17/ '

29. Yet, once reso lu tion  I 5O3 (X L V IIl) had been adopted, those States no longer 
in s isted  on th e ir  ob jection  acnd a.ctuaRly co-operated in  the implcmentakion o f  the 
reso lu tion . In the opinion o f  the Rapporteur, th is shows conclusively, in ter a l ia , 
that even those Stakes xvhich in  19б9‘ considered United Nakions auction concerning 
gross v io la tion s  to be contrary to A r t ic le  2, paragraph 7? o f  the Charter, have 
subsequently come to accept and a^cquiesce in  the United Nakions competence to look 
into and pa.ss judgment on those gross v io la t io n s .

] ¿ /  E/CN.4/10 14 , p. 1 7 . .

16/ This State ra ised  in  addition  a number o f  objections more s p e c if ic a lly  
re la ted  to the fa c t  that the proposed procedure, by granting individuaRs the r igh t 
to p e t it io n  United Nations bodies, "would actua lly  resu lt in  the establishment o f  
permanent machinery intended to take the place o f  the natioiiaR bodies having 
competence to examine" complaints from p riva te  individuals ( ib id . , p. lO ).

1 7/ The representative o f  Bulgaria pointed out in  the Economic and Social
Council that a. question o f  p r in c ip le  xms involved; the United Nations, as-an----
iiiternationaR orga^nizakion, had no r igh t to in te r fe re  in  the in terna l a ffa ir s  o f 
States, le t  alone in  p riva te  rnakters which came x/ithin nationaR ju r isd ic tion . 
(E/AC.7/SE.62I , ' p. . 1 6 7 ) à Romania stated; "The S o c ia lis t  Republic o f  Romania, does 
not agree with the concept undérlÿiiig khe procedure fo r  khe examination,of 
comniunicatiohs‘“re la t ih g  to v io la tion s  o f  human righ ts and fundamental freedoms - 
contained in  d ra f f  fesb lu tio ii IX ,' submitted by the Commission on Ншк’п Rights at i t s  
tx fen ty-fifth  session, because i t  is  inconsistent x-Rth the provisions o f  A r t ic le  2, 
paragra.ph 7? o f  the Cha.rter o f  the UniteU. Nations xRiich state that the 
United Nations is  not authorized- to intervene in  matters which are ossentia.lly 
xfithin the domestic ju r isd ic tion  o f a.ny Sta.te. In certa.in situations the 
app lication  o f  th is  procedure might lead to v io la tion s  o f  the p rin c ip les  o f 
sovereignty and non-intervention in  the domestic a ffa ir s  o f  Stakes, under xdiich 
only Sta.tes are en tit led  to decide a l l  human righ ts  matters in  respect o f  th e ir 
ox-m c it izen s " (E/CN.4/l014/Add.l, p .5 ) ,  Roland held that the procedure envisaged 
in  the d ra ft reso lu tion  vrent contrary "to the recognized xarinciple o f  internationa.1 
laxf and obviously exceeds the competence o f both the Sub-Commission a.nd the 
Commission. The adoption.of th is procedure might g ive  r is e  to c o n flic t  xrith 
A r t ic le  2 o f  the "Charter o f  the United N3.tions, xdiich proh ib its any undue 
in tervention  by the United Na.tions in  matters xiliich are essentiaRly x-rithin a 
S ta te 's  domestic ju r isd ic t io n ". (E/CN.4/l014/Add.2, p .4 )» The same stand xras 
talcen by the Byelorussian GSR (E/CN.4/l014/hdd.3, P*4) and Czeclioslovalcia
(e/cn.4/1014/Add.45 pp. 1- 2) .



3 0 . This vie\i is  also confirmed, by prominent au thorities in  the f i e ld  o f  human 
r igh ts . Thus, fo r  instance, Professor Ermexora. has pointed out tlmt " i f  i t  is  
possib le to estab lish  gross v io la tion s  or a. consistent pattern o f  v io la t io n ,
the United îTations takes competence to ax t". IS/ The sajac view has been taken by 
another outstanding scholar, Professor L, Henlcin. 19/

3 1 . In the case o f  Chile, va,rious United Nations organs,m.nd f i r s t  глй foremost 
the General Assembly, ha.ve repeatedly maintained that lamge-scale viola,tions o f 
human righ ts  occur in  that country. An Ad Hoc Uorking .Group was set up by the 
Commission on Human Rights in  1975 "to in vestiga te  these v io la t io n s ; i t  hax so 
fa r  submitted a number o f  reports substantiating a llega tions concerning the 
existence o f  gross v io la tion s  o f  human r igh ts . I t  seems therefore that a l l  the 
requirements are met fo r  rendering leg itim ate  United Nations auction on questions 
re la tin g  to respect fo r  human righ ts  in  Chile,

3 2 . As stated above (see para. 9 ), three United Nations bodies, i . e .  the .....  ..
General Assembly, the Commission on Humaui Eights s,nd the Sub-Commission, have 
already im p lic it ly  re jec ted  the ob jection  that the present report is  contrary.
to n r t ic le  2, paragraph 7, o f  the Charter, I t  stands to reason that the mere 
fa c t .o f  discussing the aUvisa.bility o f  undertaking, such a report, a.nd o f  ‘ 
adopting resolu tions thereon, shows that the a,forementioned United. Nations organs 
consider thah i t  is  proper fo r  them axd in  fu l l  compliance v;ith the Charter to 
d.ecide upon the maicing o f  a report on the impaxt o f  fo re ign  economic assistance 
on respect fo r  human righ ts  in  Chile»

18/ F. Ermaxora., "Huiaan righ ts  and domestic ju r isd ic t io n ", Recueil des 
Cours de l'Académie de d.roit in ternational de La Haye, I 968, I I ,  pp. 436-437»
See also F. Ermacora in ; Internationa.! La.w Association, Report o f  the 
F i f t y - f i f t h  Conference, held at New York, August 21st to August 26th, 1972 
(London, 1974 ) ,  p. 609 ; and "Procedure to deal viith human righ ts  v io la tion s  ; 
a hopeful s ta rt in  the United Nations?", Huraax Eights Journal, 1974, pp. 67O f f .

19/ He hax recen tly  stahed;

"The gen era lity  o f  States have supported the view that 'a  consistent 
pattern o f  gross v io la tion s  o f  human r ig h ts ' is  now a. v io la t io n  o f 
in ternational la.i7 and ob liga tion  i f  practised, by any party to the 
United Nations Charter and even, perlmps, by non-members. Such v io la tion s  
surely are not a matter o f  domestic ju r isd ic tion , l/hether a.n atleged 
infringement is  a v io la t io n  is  a question o f  in ternational law, not one 
fo r  an accused State to determine f in a l ly , "  (L . Henlcin, "Huma.n righ ts 
and 'domestic ju r is d ic t io n '" ,  in  T. Buergenthal, ed ., Human E igh ts , 
In ternational Lavr and the Helsinki Accord (lion tc la tr , N .J ., A llenheld, 
Osmun, 1 9 77 ) ,  PP- 27-28.



4 . Domestic ju risd ic tion  and the soc ia l and économie p o lic ie s
o l ilemher States -

33- I t  is  necessary to consider noii the second and more sp ec ific  point made hy 
the Chilean au thorities  in objecting to the cariying out of the present report.
The Chilean Government, in explaining vihy in i t s  vievy the undertaking o f tho 
report amounts to unv'arranted in terference in Chilean domestic a f fa ir s ,  points out 
that tho report deals v.'itli the economic a f fa ir s  o f Chile and therefore l ie s  outside 
the competence o f United, Nations bodies concerned xjith human righ ts . In i t s  le t t e r  
o f 5 December 1977 (see annex I I )  the Chilean Government stated;

"The national budget o f Chile, i t s  fore ign  debt both public and p riva te , 
the amounts, sources and ob jectives o f the budget and the volume o f foreign  
investment and aid are matters which f a l l  exc lu s ive ly  w ithin i t s  domestic 
sovereignty and no one can claim that they should be subjected to 
in ternational in vestiga tion  by p o l i t ic a l  organs that have no competence, 
whatever th e ir  intentions and purposes may be."

The same point was made by the observer fo r  Chile in the statement he made before 
the Commission on Human Eights on 27 February 1979- Commenting on the progress 
report submitted by the present Rapporteur, ho said, in te r  a l ia , that i t  was 
"dangerous, n ot-on ly-for Chile' but also Гоэг the whole in ternational community, 
fo r  certain people to consider that they were en tit le d  to in vestiga te sectors that 
were w ithin the exclusive competence o f States, such as establishment o f the 
budget or the use to which fore ign  investments should be put in  the covvntry". 20/

34* This view, i t  is  submitted, is  not correct. Actually, the report is  not 
intended to consider the economic situation  o f Chile per se , nor is  i t  designed 
merely to focus on the attitude taken in the f i e ld  o f economic re la tions  by the 
in ternational corimunity v is -à -v is  Chile. The study is  not aimed, at 
scru tin izing from a merely economic viewpoint the economic p o lic y  decided upon by 
the Chilean au th orities . The study centres instead on human righ ts . I t s  g is t  
is  consideration o f whether and how human righ ts are j^o te  ct"ëïï.~o'f~viola te d in 
Chile. I t s  distinguishing t r a it  is  i t s  in tent to draw' correlations between 
fore ign  economic assistance and, respect fox’ human righ ts in Ch ile, as v je ll as i t s  
emphasis on the link  between, and- the in terreaction  o f, economic, soc ia l and 
cultural righ ts,on  the one hand,, and c i v i l  and p o l i t ic a l  r igh ts , on the other. 
Therefore, in- the -study, fo re ign  economic- assistance is  considered not as such or 
in i t s  merely economic d.imension, but only in so far as i t  intei-rferes w ith, or 
furthers respect fo r ,  human righ ts . In other words,, the analysis o f the economic 
situation o f Chile is  part and parcel o f the, in vestiga tion  o f the human righ ts 
s itu a tion 'in  Chile; i t  is "a  means o f 'b e t te r  ascertaining whether and to what 
extent human righ ts  are v io la ted  in Chile. The United Nations is  therefore fu l ly  
competent to undertake th is  analysis or to authorize a Rapporteur to make i t .

20/ E/CN.4/SE.I458, para. 3 3 .



35* I t  would be improper to claim that the United Nations is  precluded from going 
in to the economic s ituation  o f a country even from the viewpoint of the re la tion  
between that s ituation  and the situation o f human righ ts in that country, or from 
the viewpoint o f the extent to vdiich that situation  has a pos itive  or adverse 
impact on respect fo r  human righ ts . In fa c t , the United Nations, being 
competent -  fo r  the reasons stated above -  to deal with gross and massive 
v io la tion s  o f human righ ts  in sp ec ific  countries, has consequently authority to 
consider both these v io la tion s  per' se and -their genera 1 ..context, i . e .  the general 
economic and, soc ia l circumstances that may. be at the root o f those v io la tions  or 
can constitute th e ir  e f fe c ts .

36. I t  would be unfounded to claim that th is competence o f the United. Nations can 
lead, to unv/arranted in terference o f the Organization in the domestic sphere o f 
Member States because the Organization -  on the pretext o f 'wishing to consider why 
human righ ts  are v io la ted  in a given country/ -  could start intruding in such 
delicate and. ty p ic a lly  exclusive matters as domestic economic policy-making, 
d istribu tion  o f income, e tc . This claim is  unjustified, and. States Members o f 
the United Nations should not fea r il le g it im a te  encroachments on the part of the 
Organization in th e ir  domestic a f fa ir s .  Actually , the United Nations can proceed 
to examine the soc ia l and economic context o f human righ ts v io la tion s  in  3 given 
country only on two'conditions; ( i )  that th is examination is  d ii'e c tly  related  to 
the situation  o f human righ ts  in  that country and proves necessary to  c la r ify  the 
o r ig in , the h is to r ic a l and. soc ia l motivations or the socia l and economic 
consequences o f those v io la tion s ; ( i i )  that a United. Nations bod.y such as the 
General Assembly has previously mad.e a fin d in g , in a resolution adoipted by the 
prescribed m ajority, to the e f fe c t  that a certain  State grossly  and system atically 
v io la tes  human righ ts . In the viev; o f the Rapporteur, United Nations bodies aré 
not authorized to look in to the economic or soc ia l situation  o f a Member State 
(o r, fo r  that matter, of any S ta te ), unless the two aforementioned conditions are 
fu l f i l l e d .  ■

37* The existence o f the above conditions - constitutes a su ffic ien t safeguard fo r  
States that the Organization v R ll not go beyond, the poijers and the authority vjhich 
i t  derives from the Charter as in terpreted  and c la r if ie d  by the subsequent practice,

38. The Eapporteui' vjishes to  stress a point v/hich ho believes is  very important.
The report on Chile is  part and pa rce l o f the пехз United N ations strategy on
human r ig h ts , o f the need -  so r ig h t ly  emjphasized^'bj'' the General Assembly in i t s
resolu tion  32/130  -  'to examine human righ ts "g lo b a lly " . Indeed, the x-esolutions 
providing fo r  the present i-eport s.tart from the assumption that the United. Nations 
should, not confine i t s e l f  to- pinpointing instances o f gross v io la tion s  of human -
righ ts but should also concern i t s e l f  with the general context -  national and, 
in ternational -  o f such--violations, in an e f fo r t  to id en tify  the social,economic 
and p o l i t ic a l  roots -  both national and. in ternational -  o f such v io la t io n s . 21/

21/ In para. 1 (d ) o f resolution 32/13О the General Assembly stated that 
"human righ ts  question should be examined g lo b a lly , taking in to account both the 
o ve r-a ll context o f the various soc ie ties  in vdiich they present themselves as v/ell 
as the need fo r  the promotion of the fu l l  d ign ity  o f the human person and the 
development and w ell-being o f the society" (emphasis added).



Another reason behind the report on Chile was spelled  out, in  general terms, by 
the General Assembly, in  i t s  aforementioned reso lu tion  32/ I30 , where.the.Assembly 
stated that "the achievement o f la s tin g  progress in the implementation o f human 
righ ts is  dependent upon sound and e f fe c t iv e  national and in ternational p o lic ie s  
o f economic and soc ia l development, as recognized by the Proclamation o f Teheran". 
The General Assembly r ig h t ly  emphasized the close link  beh'/een the promotion o f 
human righ ts and the national and in ternational economic context. ,

39- I f  is  worth re ca llin g  in th is  connexion that before resolu tion  32/13О vjas 
adopted by the General Assembly, several States stressed the need to investigate 
in ter a lia  the causes o f gross v io la tion s  o f Ьгшэп righ ts as v je ll as th e ir  
in ternational se ttin g . Thus, the representative o f Cuba said that during "the 
new phase xifhich the Third Conmiittee [o f  the General Assembly] vjas about to enter, 
the competent organs o f the Uriit-ed- Nations responsible fo r  human righ ts  questions 
should g ive  p r io r it y  a tten tion  to the causes- which made the enjoyment o f economic, 
soc ia l and cu ltu ral r igh ts  impossible, and esp ec ia lly  the issue connected Vi/ith 
the prompt establishment o f a new in ternational economic o rd e r".22/

40. The statement made by the representative o f Iran is  o f particu la r importance, 
both because she approached the vyhole matter o f human righ ts  and because she v/as one 
o f the main sponsors o f the dra ft reso lu tion  which was subsequently adopted as 
resolu tion  32/150 . She stated;

" I t  was essen tia l to redefine those concepts, broadening them so as to . . .
create the conditions o f confidence and co-operation required fo r  e f fe c t iv e  
action to promote a l l  human righ ts  throughout the world. For that purpose, 
i t  was necessary f i r s t  o f a l l  to avoid trea ting  questions concerning iiimaan 
r igh ts  in  is o la t io n  from a l l  other human problems, in  particu la r economic . 
ones. The in tern a tion a liza tion  o f those questions vjent hand, in  hand X'jith . ,
the in creasingly  close interdependence bek^ieen nations. There could be no 
rea l co-operation in  the implementation o f ind ividual r igh ts  and c i v i l  and 
p o l i t ic a l  r igh ts  i f  no such co-operation was forthcoming fo r  the . . .
implementation o f the r igh ts  o f peoples and economic, soc ia l and cultural  ̂
r igh ts . Secondly, vihile i t  was true that sviiift action had to be taken in  
the case o f massive and flagran t v io la tion s , human righ ts could not be 
e f fe c t iv e ly  promoted i f  people considered only the e ffe c ts  and refused to 
ponder the underlying causes o f the problems involved, causes which should 
be considered in  th e ir  true -  in ternational as w e ll as national -  .
perspective "..23/ ' ■

^  A/C.3/ 32/SR.4 3 , para. 10. 

22/ A/C.3/32/SE.4 3 , para. 2 7 .



4 1 . The Rapporteur believes that the report on Chile must be vievjed in  th is 
perspective. The same approach l ie s  behind the aforementioned report submitted 
in 1977 by №% Khalifa on the adverse consequences fo r  the enjoyment o f human 
righ ts o f p o l i t ic '" ! ,  m ilita ry , economic and other forms o f assistance given to the 
co lon ia l and ra c is t regimes in  southern A fr ic a . 24/ I t  may be noted in  passing that 
no one has raised any objection  to th is report on the grounds that i t  was contrary 
to the domestic ju r isd ic tion  o f a Member State o f the United Nations. I t  is  not 
the in tention  to say here that the human righ ts situation  in  Chile is  s im ilar to 
that obtaining in  South A fr ica . The Rapporteur v;ishes only to point ou.t that the 
United Nations decided in  1974 to make a study o f the fore ign  economic assistance to 
a Member State, and that no objection o f p rin c ip le  has been made, neither at that 
time nor la te r , to the carrying out o f such a study. This precedent should 
therefore constitute a further reason fo r  re je c t in g  the Chilean objections.

5 . Domestic ju risd ic tion  and the motivations behind.
United Nations resolutions

42. In ob jecting to the competence o f the United Nations to undertake the piresent 
report, the observer fo r  Chile advanced in  1977 э sp ec ific  argument. He pointed 
out that "the dra ft reso lu tion  [which was subsequently adopted as
resolu tion  11 (XXX)] envisaged measures which vjere designed, xHiether in ten tion a lly  
or not, to f u l f i l  the unconcealed, ob jective  o f the enemies of Chile, i . e .  the 
overthrow o f the present Government. I t  therefore constituted unacceptable 
in terference in  the in terna l a ffa ir s  o f his counti-y". 25/ The Rapporteur considers 
that the a ttr ibu tion  o f th is ob jective e ith er to the framers o f resolution 11 (iQiX) 
or to the m ajority o f the Sub-Commission that adopted i t ,  or even to the Rapporteur 
him self, is  not corroborated by any evidence whatsoever. In particu la r, i t  finds 
no support in the statements made in the Sub-Comrnission. Therefore, i t  cannot but 
be regarded as sheer speculation. Of course, representatives o f Member States are 
free  to advance conjectures about what they consider to be the rea l in tention behind, 
or the main purpose o f, resolutions adopted by United Nations bodies or to express 
th e ir  own an tic ipa tion  o f the action that w i l l  be taken by the United Nations.
In that case, hoi'yever, th e ir  statements w i l l  o f necessity have a merely p o l i t ic a l  
s ign ifican ce , wixiiout any bearing on the le ga l question whether the plea o f 
domestic ju r isd ic tion  is  r ig h t ly  r e lie d  upon.

2 b J E/CN.4/SuD. 2/38 3

E/CN.4/Sub.2/SE,797, para. 32.



С. Scoue o f  the study

43* The térras o f  reference o f  tlxLs study are la id  dom in  Sub-Commission 
reso lu tion  11 { U X ) ,  which requested the Rapporteur- "to analyse the volume, 
o r ig in s , development and sign ificance o f the assistance given to the present 
regime in  Chile and to sxuay wneuner a quarititaxive or qu a lita tive  change in  the 
aid no\<i being given might contribute to res to rin g  respect fo r  human righ ts  in  
C h ile".

44* In  order to id e n t ify  his exact mandate the Rapporteur considered i t  
necessary to examine the debates that preceded the adoption o f  Commission on 
Human Rights reso lu tion  9 (XXXIIl) -  from which the Sub-Commission derives i t s  
authority in  th is sp ec ific  area -  the discussion which took place in  1977 in  "the 
Sub-Commission on the occasion o f  the adoption o f the aforementioned 
reso lu tion  11 (XXX), and the comments and suggestions made at the th irty -fou rth  
session o f the Commission on Human Eights during the consideration o f  the - 
Rapporteur’ s progress report (e/cH,4/1267) . On the basis o f  those debates and. o f 
the tex t o f Sub-Commission reso lu tion  11 (XXX), the Rapporteur concluded that the 
report entrusted to him should have the scope and purpose set fo r th  in  the 
follox-iing paragraphs.

45* F irs t ,  the study deals with the impact that fo re ign  economic assistance may 
have on a l l  human r ig h ts , he they c i v i l  and p o l i t ic a l  or.economic, soc ia l and 
cu ltu ra l. Naturally, economic, soc ia l and cu ltu ral r igh ts  should rece ive  primary 
emphasis in  the studjg because i t  is  on these r igh ts  that fo re ign  economic 
assistance may have a more d irec t bearing. TMs was stressed by the 
Suh-Commission i t s e l f .  In  s e ttin g  fo rth  the reasons behind the undertalcing o f the 
present study, i t  stated, in  the fourth preambular paragraph o f 
reso lu tion  11 (ZXX), that i t  was "deeply concerned at the indications contained 
in  the report [o f  the Ad Hoc I'forking Group on C M le ] that constant and flagran t 
v io la tion s  o f  human righ ts  in  Gliile continue to occur and in  paxticuHar that the 
economic, soc ia l and cu ltu ral-^ igh ts o f  the vast m ajority o f the CMlean people 
are grossly  disregarded". The report w i l l  therefore focus on whether economic 
assistance granted hy States and fo re ign  in s titu tion s  goes to the needy people.
In  other words, a main purpos-e o f the study is  to see whether such assistance is  
used- to promote employment, to provide be tter housing and nu trition  and to make 
education accessible to large segments o f the population.

46. Despite th is specia l emphaxis, the Rapporteur fe e ls , however, that 
consideration o f  the possible impact o f fo re ign  economic aid on c i v i l  and 
p o l it ic a l  righ ts also forms part o f  his mandate. The Rapporteur strongly be lieves  
that the Sub-Commission requested him to look into this area o f human righ ts  as 

■ w e ll, llie lin k  between fo re ign  economic assistance and the promotion, or 
disregard, o f c i v i l  and p o l it ic a l  righ ts is  not d irec t and manifest hut complex 
and m ultifaceted. ' In  addrtion, fo r  the reasons stated below (see para.75 f f » ) ,  
the Rapporteur has not had d irec t evidence availalble, nor has he had the 
opportunity to v e r i fy  in  loco how th is lirtlc takes shape in  Chile. The analysis 
on thrs subject has therefore proven p a rticu la r ly  d i f f ic u l t .  . ■



47* Secondly, as stated in  paragraph 35 above, the stud.y is  not intended to 
consider the economic sitrm tion o f C íiile per se , nor is  i t  meant to pass 
judgement on whether the assistance given by States or in ternational in s titu tion s  , 
to Chile is  economicaily v iao le  or e f fe c t iv e .  The study centres instead on 
huiaan r ig h ts . I t  is  designed to - draw co ire la tion s  between fo re ign  eoonoraic '
assistance and z'espect fo r  human righ ts in  Ch ile. Foreign economic assistance
w i l l  be considered■on ly in  so fa r  as i t  in te r fe res  with, or furthers respect fo r , 
huiman r igh ts . .

48. Thirdly,- the report focuses on the assistance being given to the present ,
Government o f Chile s.nd d.oes not a.ttempt a systematic comparison with any p rior
period. Nevertheless, to the extent that i t  has proved useful fo r  shedding 
l ig h t  on the present situation , or explain ing sp ec ific  features o f  i t ,  reference 
to pre-19 73  conditions ha,s been regarded as waerra^nted, ■ ;

49• Fourthly, the study examines the flow  o f  fo re ign  cap ita l to Chile, 
inclxiding commercial loans, private loans,, loans from States, loans from 
in ternational organizations, as w ell as fo re ign  investments. The question . 
whether fore ign  investments in  Chile should also be dealt w ith in  the- rep o r t-han 
been answered in  the affirm a.tive by the Rapporteur- loi- the fo llow in g  reasons. ■­
Sub-Commission resolvition  11 (XXX), wiiich sets fo r th  the terms o f  reference o f 
the Rapporteux, uses broad and f le x ib le  terminology to ind icate the scope a,nd ■ 
purpose o f  the stuc)-y.- In  the . f i f t h  preambular paragraph, reference is  made to 
"fo re ign  a id , assistance and investments in  Chile from governmehtdl,' ' '
intergovernmental and private sources". In  the preambular paragraph o f section  I
o f the reso lu tion  mention is  maxle o f  "economic aid and assistance" whereas in  
operative paragraph 1 o f  section  I  reference is  made to "the various forms ox . 
aid extended to the Chilean axithorities" and in  operative para,graph 3 o f  the 
same section mention is  made f i r s t  o f  "assistance" and then o f "a id " without any 
qualifjdng adj^^ctives. In  the opinion o f  the Rapporteur, tM s use o f a va r ie ty  
o f terms is  in d ica tive  o f  an in ten tion  not to confine the scope o f the study to 
one sp ec ific  categor-y o f  fo re ign  aid; otherwise the framers o f the reso lu tion
would have always used a single tern with a s ingle meaning. I t  is  therefore .....
a;pparent from the very tex t o f  the reso lu tion  that the Sub-Commission intended, 
to give the study the xridest x^ossible зсохэе. In  addition, the debates that 
preceded.the adoption o f  the reso lu tion  made i t  c lea r that the Sub-Commission 
expected the Rapporteur to consider a l l  contributions to the-Chilean-economy 
coming from abroad. The pMlosophy behind the reso lu tion  is  to have a study 
undertaken which w i l l  revea l whether the px"esent s ituation  o f human righ ts  in  
Chile draws b en e fit from, or is  instead worsened by, the granting o f fo re ign  
loans or cap ita l. In  other words, the study is  designed to ascertain whether 
the flow  o f fo re ign  cap ita l into Chile helps to improve the s ituation  o f  hximan 
righ ts  there, or whether i t  is  instead instrumental in  causing a deteriora tion  
o f that s ituation . In  the l ig h t  o f th is general goal, i t  seems to the Rapporteur
that a discussion o f fo re ign  investments in  Chile rExist perforce come w ith in  the
province o f his stxidy. .

5 0 . F ifth ly , the px-ovisions o f Sub-Commission reso lu tion  T l' (XXX) seem to exclude 
from the scope o f the study any economic ox" commex-cial relakcion with Chile tha.t 
does not take the form o f assistance or aid. In  the opinion o f the Eca.pporteur, 
normal b ila te ra l trade should not be regarded as a form o f  assistance to a 
Government. Consequently, he w i l l  not consider normal commercial exchanges in  the 
ixresent report. The Rapporteur wishes to point oxit that he set fo r th  this



delim itation  o f  the scope o f  the report in  the Commission on Human Rights 26/ 
fo llov ;ing  a request fo r  c la r i f ic a t io n  made by a member o f  the Commission. No
member o f the Commission expressed doubts or reservations about the above 
delim itation , and the Rapporteur therefore considers that the Commission approved 
i t .

5 1 . S ixth ly, operative paragraph l. o f section  I  o f  Sub-Commission 
reso lu tion  11 (XXX) reqwiests the Rapporteur to stuô-у the consequences o f the 
various forms o f aid extended "to the Chilean au th orities "; and operative ■ 
paragraph 3 goes on to provide that he should inquire into the fo re ign  economic 
assistance given "to the present regime in  C h ile ". I t  folloxws that in  p rin c ip le  
the report should focus on ly on the assistance granted to the present Government 
au thorities, thus leav ing  aside the aid given by Governments, agencies or 
in s titu tion s  to p riva te  bodies operating in  Chile without the support, or outside 
the "-umbrella", o f the Government.

5 2 . The Rapporteur fe e ls ,  however, that th is narrowing o f  the scope o f the study 
would leave out o f  the general p icture o f the outside aid to Chile an important 
form o f fo re ign  assistance, namely, that which is  channelled to private ■
hsimanitarian in s titu tion s  operating in  Chile to help needy people. This category 
o f  fo re ign  economic assistance is  relevant to the present report in  two respects. 
F ir s t ly ,  i t  is  granted by G-overnments which have decided to withhold economic 
assistance to the Chilean authorities because o f  the gross violadions o f human 
righ ts committed by those au thorities . This attitude is  in d ica tive  o f  the ■
reaction  o f  Governments and fo re ign  institu itions to gross disregard o f human righ ts 
in  Chile. The examination o f  the form o f  economic assistance in  question can 
therefore enable the Rapporteur to show to what extent Governments and fo re ign  
in stitu tion s  have taken th is attitude v is -à -v is  C M le. , Secondly, th is Icind o f 
assistance is  undoubtedly one o f  the forms o f  fo re ign  economic aid xwhich are 
designed to contribute to the rea liza t io n  o f  economic, soc ia l and cu ltu ra l r igh ts  
in  Chile. I t s  consideration and assessment could therefore provide useful 
suggestions fo r  the action to be taken by the in ternational community v is -à -v is  
Chile. .

53* The Rapporteur be lieves  tlm t, although a l i t e r a l  in terp reta tion  o f  operative 
paragraphs 1 and 3 o f  section  I  o f  Sub-Commission reso lu tion  11 (XXZ) seems to 
exclude examination o f  th is form o f assistance, such examination is  warranted by 
the xwhole s p ir it  o f the reso lu tion . Furthermore, the preambular paragraph o f 
section  I  o f  the reso lu tion  uses a very broad terminology'' ( "Considering that i t  is  
important to study the impact o f  fo re ign  economic aid and assistance on respect 
fo r  human righ ts  in  C h ile " ), which no doubt can be in terpreted as malcing allowance 
fo r  the above form o f  assistance as w e ll. ’

54» The Rapporteur is ,  ho-wever, aware that the main focus o f M s study should be 
on the assistance provided to the CMlean au thorities . He w i l l  therefore deal 
w ith the assistance channelled through -private humanitarian in s titu tion s  only very 
b r ie f ly .

2^  E/CN.4/SE.I458, para. 25. 

22/ e/cn.4/sr.1454j para.10.



Б. Methodology

55* Before s ta rtin g  to explore the impact o f fo re ign  economic assistance on 
respect fo r  human righ ts  in  Chile, i t  i s  appropriate to deal with three general 
questions o f method. .

1. Models o f connexions between human righ ts  and 
■ fore ign  economic assistance

56 . F irs t , i t  seems u s e fu l, ' fo r  the purposes o f research, to estab lish  a kind 
o f general and àbstract model o f the possible correlations between foreign , 
economic assistance and respect fo r  human righ ts  in  countries v/here c i v i l ,  
p o l i t ic a l ,  economic, soc ia l and cu ltu ra l.r igh ts  are indisputably v io la ted .
The estab lish ing o f general patterns, unrelated to the concrete s ituation  of. the 
country under consideration -  Chile - ,  can furnish some general and prelim inary 
points o f reference fo r  the sp ec ific  in ves tiga tion  o f how that corre la tion  tak.es 
shape in  the sp e c if ic  country that we have to consider. Assm ing ( l )  that a 
country undeniably v io la te s  human righ ts  on a large scale and ( 2) that i t  is  
granted fo re ign  economic assistance by other States and by in ternational 
organizations, the fo llow in g  abstract situations could be v isua lized .

57* F irs t , there can be a s ituation  characterized by the lack o f  any d irect 
or in d irec t re la tionsh ip  between fo re ign  economic assistance and respect fo r , 
or disregard o f, human r igh ts . I t  could turn out that fo re ign  economic .
assistance has no bearing whatsoever on the human righ ts s ituation  in  a given . 
cotmtry, in  that i t  neither favours respect fo r  human righ ts  nor proves .
detrimental to th e ir  rea liza tio n . C learly , th is hypothetical absence o f any 
nexus between fo re ign  economic assistance and human righ ts  is  not easy t o ' 
estab lish  in  concreto. A rgu a b ly th is . s ituation  takes place whenever it ,c a n , , 
be proved that the cessation o f the flow  o f economic aid from abroad is ,  or . 
would be, immaterial to respect fo r  human righ ts  in, a given country.

58 , Secondly, i f ,  by contrast, a corre la tion  between fo re ign  economic ' 
assistance and пгжап righ ts  can he established, there could be ex hypothesi 
two general s ituations;

(a ) Foreign economic assistance does not b en e fit the needy people. I t  
does not help reduce -unemployment; i t  d.oes not help improve the health services 
nor does i t  promote b e tte r  or more widespread education. I t  is  only used by 
the government au thorities  to bo ls ter the State apparatus, to buy weapons and, 
m ilita ry  equipment to be used fo r  in terna l or external security , and to enhance 
the conditions o f a small soc ia l é l i t e  (tha t sustaining the ru lin g  group). In 
th is case, fo re ign  economic assistance is  d ire c t ly  detrimental to human righ ts 
in  that country, in  that ( i )  i t  does not have b en e fic ia l e ffe c ts  fo r  the l iv in g  
conditions o f the large m ajority o f the people; ( i i )  instead, i t  strengthens 
the oppressive government by. lending i t  economic support. Foreign economic 
assistance,.thus helps to perpetuate disregard fo r  human righ ts in  that country.

(b ) Foreign economic assistance helps to restore respect fo r  human righ ts 
in  that country. I t  serves the fo llow in g  purposes; ( i )  i t  enhances the e ffo r ts
o f the government au thorities  to ra ise the standard o f l iv in g  o f the whole-■ .......
population and proves to be additional to the endeavours o f  the State au thorities 
to implement soc ia l, economic and cu ltural r igh ts ; ( i i )  in  some areas, i t  '



improves d ire c t ly  the lo t  o f destitu te people, e .g . hy helping to provide housing, 
education, employment, health care e tc . to groups o f people who otherwise - 
without such economic assistance -  could not b etter th e ir l iv in g  conditions;
( i i i )  i t  d ire c t ly  creates conditions favourable to the restoration  o f respect 
fo r  c i v i l  and p o l i t ic a l  r igh ts . Thanks in te r  a l ia  to fo re ign  economic 
assistance, the au thorities  abolish previous curtailments o f c i v i l  and. p o l it ic a l  
r igh ts  and bring the country back to the ru le o f law and to respect fo r  the 
basic p rin c ip les  concerning human d ign ity  agreed upon by the in ternational ■ ■
community. '

59• The general and abstract categories outlined above serve only a cogn itive 
purpose. They are conceptual too ls  that can prove useful fo r  an a ly tica l ' 
purposes. They are "id ea l types" ( idealtypen ) - to use the terminology o f 
Max.-¥eber 28/ -  namely, logicaR constructions which do not r e f le c t  the r e a lity  
in  a l l  i t s  m u lt ip lic ity  o f forms and attitudes but serve to orien t the inquiry 
in to  the concrete h istórica .! phenomena. Of course, these phenomena never 
correspond in  toto  to one o f the two above categories. "The in f in it e  manifold 
o f the r e a l it y "  shoxvs a wide spectrum o f ind.ividual situations, a whole gamut 
o f unique and prismatic conditions which do not f i t  in to  the abstract models. 29/ 
In  the actual r e a l i t y  we can fin d  a whole series o f  d iverse s ituations, each o f 
them showing d is t in c t and unique features but each partaking, to a greater or 
to a lesser degree, o f the characteristics  o f e ither abstract model.

60. Thus, fo r  instance, intermediate between the two aforementioned extremes 
one can v isu a lize  a s ituation  that may be described as fo llow s; the in flow  o f 
some forms o f fo re ign  economic assistance is  b en e fic ia l to some segments o f 
the population o f a given country (e .g .  categories o f persons with a very low 
income, unemployed, certa in  categories o f people xwho could not otherwise a ffo rd  
to rece ive  medical care, e t c . ) .  In such a case, fo re ign  economic assistance 
favours the implementation o f some basic human righ ts  o f certa in  categories o f 
persons (e .g .  the r igh t to physical and mental health, the r igh t to work, the 
r igh t to an adequate standard o f l iv in g , the r igh t to education e t c . ) .  At the 
same time, however, there ex is t forms o f fo re ign  economic assistance which 
have negative e f fe c ts .  Thus, in  some respects, the flow  o f cap ita l goods can

28/ See M. ¥eber, Gesammelte.Rufsatze zur ¥ issenschaits lehre, 2nd ed. 
(Tübingen, 1951 ) ,  PP- 191 i f - 5 39¿-397« See also A. Schweitzer, "Vom Idealtypus 
z-um Prototyp", Z e its ch r ift  für die gesamte StaatsxRssenschaft, I 964, p. I 3 f f .
A concise analysis o f the concept o f "id ea l types" is  made by, among others,,
P. Rossi, Lo storicismo tedesco contemporáneo (Turin, 1956), pp. 328-330, and by 
K. Jaspers, Max ¥eber -  P o lit ik e r ,  Forscher, Philosoph (Munich, 1958), p . .53.
A c r i t ic a l  view is  taken hy V/.G. Runciman, A Critique o f Max ¥eber's  Philosophy 
o f Social Science (Cambridge, 1972),'pp. 33-37.

29/ As was pointed out by H.ÏÏ. Gerth and C. ¥ righ t M ills  (in troduction  to
From M. ¥eber; Essays in  Sociology (London, I 970 ) ,  p. 6o ),  "the rea l meat o f ....
h istory  would usually f a l l  in  between such extreme types [ i . e .  the extreme and 
'pure cases' which "Ьесагяе 'c ru c ia l instances' and controlled  the le v e l o f 
abstraction-that he used in  connexion with айу'particu lar problem"]; hence .-
¥eber would approximate the m u lt ip lic ity  o f s p ec ific  h is to r ic a l situations by 
bringing various type concepts to bear upon the sp ec ific  case under focus".



help prop up the repressive system, hy making i t  economically v iab le ; in  th is 
way, economic assistance becomes instrumental in  maintaining and prolonging in  
time disregard fo r  c i v i l  and p o l i t ic a l  freedoms. Furthermore, i t  may happen 
that some categories o f fo re ign  economic assistance are used by the rec ip ien t 
au thorities in  such a way a.s to consolidate an economic and soc ia l po licy  
designed to favour some soc ia l categories while disregarding the fundamental 
economic, soc ia l and cultural righ ts o f the vast m ajority o f the population.
I f  th is is  the case, fo re ign  assistance proves to produce a6_verse e ffe c ts  on the 
conditions o f the la rges t part o f the rec ip ien t S ta te 's  population.

61. Although the m ultifarious phenomenology never shows a fu l l  id en tity  with 
the abstract typology, the la t t e r  can grea tly  help in  pinpointing the unique 
features o f 'a  given situation ; th is can be achieved by id e a lly  approaching 
that s ituation  to the various "id ea l types" and thereby seeing to which o f them 
i t  comes c loser (" id e a l types" have r ig h t ly  been termed, "bench-mark 
concepts"). 30/ ¥ ith  particu lar reference to the issues to be considered in  
th is report, i t  is  submitted that on the basis o f the aforementioned twofold 
categorization  one can better id en tify  the various relationsh ips between two 
basic phenomena (fo re ign  economic assistance; human r igh ts ) ex is tin g  in  the 
context o f Chile. That c la s s if ic a t io n  should enable us to b e tte r  ind icate
to which o f the two abstract categories re fe rred  to above the concrete s ituation  
o f Chile is  c loser. :

2. Categories o f fo re ign  economic assistance

62 . For the purposes o f th is report, i t  is  useful to id e n t ify , in  general 
terms, the main categories o f fore ign  economic assistance. There are, o f course, 
some obvious c la s s ific a t io n s , such as that based on the forms and m odalities o f 
assistance (loans, c red its , investments, rescheduling o f  debts, e tc ., ’ , or the 
c la s s if ic a t io n  based on the source o f the assistance (S ta tes, intergovernmental 
organizations, p riva te  companies, e t c . ) .  Although these categorizations can
be useful also fo r  the purposes o f the present study, the Rapporteur believes 
that i t  is  p a rticu la r ly  relevant to the qviestion o f x^hether and to what extent 
fo re ign  economic assistance is  advantag'eous to human righ is  to estab lish  a 
c la s s if ic a t io n  based on the possible extent o f impact o f that assistance on 
human r ig h ts . From th is vantage point, the Rapporteur be lieves  that three 
ca.tegories can be id e n t if ie d  which w i l l  prove useful fo r  th is study. •

6 3 . A f i r s t  category (covering the aid  d ire c t ly  re la ted  to the enjoyment o f 
human r ig h ts ) includes those forms o f  economic assistance which are designed to 
b en e fit immediately and d ire c t ly  certa in  soc ia l groups. Mention can be made, 
fo r  instance, o f the supply o f food to poor segments o f the population, o f 
loans fo r  improving the housing conditions o f marginal urban communities, o f 
cred its  fo r  small farmers, o f p ro jects fo r  the bu ild ing o f  hospita ls in  
underprivileged areas, o f a lloca tion  o f funds fo r  the medical education o f 
students coming from the poor strata  o f the population, etc .

30/ R. Bendix, "M. ¥eber", In ternational Encyclopaedia o f the Social 
Sciences, v o l.  I 5 , New York-London, 1972, p.



64о I t  must be underscored that th is form o f assistance can b en e fit not only- 
economic, soc ia l or cu ltural r igh ts  but also c i v i l  and p o l i t ic a l  r ig h ts .
Mention can be made o f certa in  cases where fo re ign  Governments, instead o f 
granting economic aid  to a Government cm to enterprises, provide assistance to 
rural co-operatives ( in  the form of- loans, o f grants o f equipment, seeds, e tc . )  
or g ive  axsistance fo r  the urbanization e le c t r ic i t y , roads, e t c . )  o f the rural 
areas where the communities l iv e .  'This assistance is  designed in te r  a lia  to 
help small communities to develop ’their own vaJues a.nd, more than that, to 
promote p o l i t ic a l  development through democratic pax tic ipa tion , at the communal 
le v e l,  in  the decision-making process. In these cases fo re ign  economic 
assistance can have an impact on c i v i l  and p o l i t ic a l  righ ts in  that i t  promotes 
the enjoyment o f some o f these r igh ts , e .g . 'the e lec tion  o f representa.tives o f 
the community. More genei’a l ly ,  i t  promotes the partic ipa tion  o f the whole 
comm-unity, through "their representati'ves, in  the decisions a ffe c t in g  the 
economhc, socia.1 and cu ltural l i f e  o f the community i t s e l f .  As instances o f 
th is  form o f economic assistance geared to enhancing both "the socio-economic 
l i f e  o f rural areas and th e ir  democratic development, reference can he made to 
the well-known experiences o f Peru, B o liv ia  and Ecuador. 31/

65 . The economic assistance fa l l in g  under th is f i r s t  category is ,  on the face 
o f i t ,  exc lu s ive ly  and immediately geared to the rea liza tion  o f some basic 
human righ ts  (the r igh t to food, to health, to education, e t c . ) .  Though
in  abstracto i t  is  instruimenta,! in  implementing human r igh ts , a correct 
assessment o f i t s  rea l impact on human righ ts  cannot be made unless two factors 
are taken in to  account; ( i )  the magnitude o f th is form o f a id  in  re la t ion  to 
other categories o f fo re ign  economic assistance; ( i i )  the o v e r-a ll socio-economic 
p o li су adopted by the rec ip ien t State (th is  State could use the fo i’eign assistance 
to bo ls ter and increase 'the soc ia l schemes i t  carries out in  the same area, or, 
on the contrary, i t  could use i t  only to cut back i t s  o-wn spending, thus 
rep lacing national resources and taking advanta,ge o f fo re ign  exchange).

66. A second ca,tegory is  the assistance geared to development. I t  includes 
such forms o f a id  as pro jects  fo r  technical assistance in  the widest sense 
(planning schemes, technical ’train ing programmes, provision  o f adm inistrators, 
teachers, technicians, p ro jects fo r  the improvement and modernization o f 
agricu ltu ra l techniques and p roductiv ity , e t c . ) ,  loa,ns or grants to help finance 
in frastructure p ro jects , productive investments in  socia,lly relevant areas, 
etc . 32/ This form o f assistance has an in d irec t poten tia l fo r  b en efitin g

31/ Generally, the lin k  between.socio-economic progress and c i v i l  and 
p o l it ic a l  r igh ts  has been pointed out in  the fo llow ing terms; "A hasic-needs 
oriented p o licy  im plies the pe.rticipatÍQn o f the people in  making the- decisions- 
which a ffe c t  them. Pa rtic ipa tion  in teracts with ’the two main elements o f a 
hasic-needs stra tegy. For examiple, education and good health w i l l  fa c i l i t a t e  
partic ipa tion , and pa rtic ipa tion  in  turn w i l l  strengthen the claim fo r  the 
m aterial basic needs" (Employment, Growth and Basic Needs -  A One-World Problem 
(Geneva, ILO, 1976), p. 32). ■ '  “

32/ The Rapporteur is  aware that the concept o f "development" is  very 
complex and controversia l and that there ex is t many d e fin ition s  o f "development" 
(see , fo r  example, F. Perroujx, L'économie du XX s iè c le , (P a ris , I 961) ,  p. I 55 i f . ;
G. Caire, L iberté  syndicale e t développement économique (Genève, BIT, 1976 ) ,  
pp. 27-32; P. Morawetz, Twenty-five years o f economic development 1930-1975 
(Washington, The World Bank, 1977)? clxip. I ) .  However, fo r  Mae purposes o f the" 
present study, he has chosen a concept o f development which is  not geared to 
economic growth but is  basic-noeds oriented (see in rra , paras, 69-71 and notes 34 
and 35 ) .



economic, socisil and cu ltural r igh ts , to the extent that the la t t e r  may he 
improved through any economic development induced. To evaluake whether th is 
assistance has any p o s it iv e  impact on the rea liza tion  o f human r igh ts , i t  is ,  
however, necessary -  as fo r  the previous category -  to take account o f the 
a llo ca tion  o f nationa,! resources made hy the rec ip ien t State, o f the p o licy  i t  . 
carries out in  the soc ia l fie ld ., e tc .

6 7 . A th ird  category is  the assistance which is  not d ire c t ly  concerned e i ther 
with human r ig h ts ,o r  with'development. This sort o f assistance can take the 
form o f cred its  or loans not targeted to s o c ia lly  relevant areas, o f investments 
grided hy purely commercial c r ite r ia ,  o f debt rescheduling, e tc . I t  is  mainly 
aimed at promoting the economic growth o f the rec ip ien t country, besides o f 
course serving the commercial or fin an c ia l in terests  o f the donor State, 
in s titu tio n  or p riva te  body. This kind o f assistance can turn out to be 
b en e fic ia l to human righ ts (e .g . by promoting employment, or through the side 
e ffe c ts  caused by the productive a c t iv it ie s  that i t  may enable, further or 
stim u late). I t  can, by-contrast, prove immaterial -  or even detrimental -
to the promotion o f human righ ts , i f  i t  is  used by the au.-thorities o f the 
rec ip ien t Stake in  order to implement an economic p o licy  which is  not b en e fic ia l 
(o r  is  r e la t iv e ly  not b en e fic ia l) to the vast m ajority o f the population. Thus, 
fo r  instance, the rec ip ien t State can use i t  to repla,ce the monetary resources 
earmarked in  the national budget fo r  soc ia l expenditures, thereby d ivertin g  
those resources to other item.s (national defence and other m ilita ry  expenditures, 
bu ild ing o f in frastructure or dwellings fo r  prixkleged s tra ta  o f the 
population, e t c . ) .

68. The Rapporteur is  aware that some au thorities  have taken the view that th is 
kind o f assistance, in  the end, is  alwa.ys b en e fic ia l to the whole population o f 
the ben efic ia ry  State, in  that i t  promotes economic gro'wth, which in  turn 
resu lts  i.n soc ia l adva,nta.ges accruing to the -x-rhole population. There has been 
a great deal o f discussion on th is matter both among scholai-s and in  o ff ic ia k  
bodies. I t  is  not, o f course, the purpose o f the Rapporteur to go in to any 
elaborate anakysis o f th is complicated matter. He xR ll confine h im self to 
quoting a few au thorities  who hare questioned the v a l id it y  o f  the aforementioned 
viev7.

69. The President o f the World Hanl-c, Mr. McNamara, in  his la s t  address to the 
Bank's Board o f Governors, said:

"In  re trospect, i t  is  c lear that too much confidence was based on the 
b e l ie f  that rapid economic growth xTOuld automatically resu lt in  the ' 
reduction 01 poverty -  the so-ca lled  ’ trickle-doxin th eory '. . . .

"Economic growth is  a necessary condition o f development in  any society, 
but- in- i t s e l f  it-  is  never a su ffic ien t condition. - Ai-id the rea.son is  
c lea r. Economic grovrth carmot ass is t the poor i f  i t  does not reach 
the poor.



" I t  always comes doTO to a question o f p r io r it ie s ;  more fo re ign  exchange 
fo r  importing p riva te  automobiles; or an extended bus f l e e t .  Elaborate 
government o f f ic e s ;  or squatter settlement upgrading. A new generation 
o f je t  figh te rs  fo r  the a ir  fo rce ; or a new generation o f in fants who 
w i l l  l i v e  beyond th e ir  f i f t h  b irthday." З З /

7 0 . The fa c t that the unparalleled economic growth rates achieved by many 
developing countries during the I 96OS did l i t t l e  or nothing to improve the lo t  
o f the m ajority o f th e ir  populations, which continued to l iv e  in  desperate 
poverty, has led  to what the la te  Senator Hubert Humphrey described as
"a ve r itab le  in te lle c tu a l re v o lt  among scholars o f  development who are turning 
against the long-held view that growth alone is  the answer that w i l l  t r ic k le  
benefits  to the poorest m a jo r ity ". 54/

7 1 . Even more important than these vievxs expressed bĵ  prominent United States 
figu res , or than the sim ilar views held by scholars, 35/ is  tho fa c t that tho 
same stand has been taken by the United Nations General Assembly.. In i t s  
resolu tion  2626 (XXV), "In ternational Development-Strategy fo r  the Second 
United Nations Development Decade", adopted on 24 October 1970? the Assembly 
stated that;

33/ E-S. McSanara, Address to the Board o f Governors (Washington, D.C.,
26 September 1977), pp- 9? H  and 27-

34/ Quoted by J.P. Grant, "Development; the end o f t r ic k le  down?",
Foreign P o lic y , No. 12, 1973? p. 43.

C. Adelman and C. Ta ft M orris, in  Economic Growth and Social Equit̂ r̂ in  
Developing Countries (Stanford, C a l i f 1973)? P. 189?state t h e f o 11owing;

"An even more disturbing im plication  o f our findings is  that development 
is  accompanied by an absolute as w e ll as a r e la t iv e  decline in  the 
average income o f the very poor. Indeed, an in i t ia l  spurt o f  du a lis tic  
growth may cause such a. decline fo r  as much as 60 per cent o f the 
population. The absolute pos ition  o f the poorest 40 per cent apparently 
continues to worsen as countries move toward less  du a lis tic  growth patterns
u.nless major e ffo r ts  are made to improve and expand Ьшпап resources.

Thus our findings strongly suggest that there is  no automatic, or even 
l ik e ly ,  t r ic k lin g  down o f the benefits o f economic growth to the poorest 
segments o f the population in  low-income coim tries. .On the contrary, the 
absolute pos ition  o f the poor tends to deteriora te as a consequence o f 
economic growth. We have seen in  Chapter 4 that th is unhappy phenomenon 
probably has i t s  roots in  the complex o f structural changes that typ ica lly  
acGompanj'" the early  and middle stages o f  economic development."

35/ In al.d ition to the scholars quoted in  the foregoing note, one can 
mention the fo llow in g ; K. M’Baye, "Le d ro it au développement comme un d ro it 
d.e l'homme", Human Rights Journal, 1972, p. 512; J.P. Grant, op. c i t . , 
p. 43 Q. Caire, op. c i t ., pp. 27-34. See also J.K. Nyerere, Freedom and
Development; A Selection  from W ritings and Speeches 1968-1973 (London, 1973 
p. 5 8 ; and Emplo:/ment, Growth and Basic Needs -  A One-World Problem (Geneva, 
ILO, 1976 ) ,  p. 15 f f .

T) ?



"The u ltim ate ob jective  o f development m.ust be to b iin g  about sustained. 
improvement in  the w ell-being o f the ind ividual and bestow benefits  on 
a l l .  I f  undue p r iv ile g e s , extremes o f wealth and soc ia l in ju stices  
p ers is t, then deiz-elopment fa i l s  in  i t s  essen tia l purpose", 36/

7 2 , Although the Rapporteur shares the la t t e r  view, he is  aware that the matter 
is  very complex. In  th is study he neither wishes nor is  able to embark upon a 
discussion o f these issues. He be lieves  that, fo r  the purposes o f the present 
study, i t  is  enough to say the fo llow ing. The forms o f fo re ign  economic 
assistance coming under the various categories under discussion must always be 
the subject o f close scrutiny, to v e r i fy  in  concreto i f  they are eventually 
b en e fic ia l or detrimental to the human righ ts  o f the population.

73= I t  should be pointed out that the above-mentioned three categories should 
o f course be used cuni grano s a l is . Lake the typology 01 re la tionsh ip  bekween 
Ьтапап righ ts  and fo re ign  economic assistance, set fo rth  in  section  1, these 
categories are merely cogn itive instruments. Actual r e a l i t y  is  more complex 
and m ultifarious than lo g ic a l c la s s ific a t io n s . I t  may therefore occur that in
3. given case a certa in  .form o f economic assistance shows features which prevent 
i t  from f i t t in g  p rec ise ly  in to  one o f the categories,

74" Despite th is possib le shortcoming, the Rapporteur be lieves  that the above 
categorization  can be o f some help, a.nd he w i l l  therefore en6.eavoux to use i t  
in  the course o f th is study. .

3 . The question o f evidence

75= A second genera.1 observa,tion o f a methodological nature is  ca lled  fo r  
before entering in to  -the merits o f the matter to be considered in  th is report.

7 6 , No one w i l l  dispute that the question o f the impact o f fo re ign  economic 
assistance on Iroman righ ts  in  Chile is  both complex and d e lica te . For one 
thing, th is whole a.rea o f problems ( i . e .  the m ultifaceted re la tion s  between 
human righ ts  and outside economic a id ) has been l i t t le -  studied so fa n  the 
novelty o f th is kind o f examination makes i t  necessary to proceed with 
extreme caution and to devise new and imaginative tools o f research. For 
another thing, the nexus between the two classes o f phenomena that are to be 
considered is  very subtle and m ultifaceted. In addition, t>ic whole set o f 
questions that require to be looked in to  are d i f f ic u l t  to estab lish  on a 
factual basis.

Paragraph ( 7 ) o f the In ternational Development Strategy.

I t  must be stressed that, accordi.ng to a United Nations report which 
appraised the prospects .for progress during the f i r s t  Development Decade,
"One o f the greatest dangers in  development p o licy  l ie s  in  the tendency to g ive 
to the more m aterial aspects o f growth an overrid ing and d-isproportionate 
emphasis.- The end may be forgotten  in  preoccupation with the mea,ns. Human 
righ ts  may be submerged and. human beings seen only as instreoments o f production 
rather than as fre e  e n tit ie s  fo r  whose w elfare a.nd cu ltural ad.vanco the increased 
production is  intended" (е/3447/Еоу.1 , p>ara. 90) ,



77* I't obviously follox-is that, in  order to carry out an exhaustive and fu l ly  
sa tis fac to ry  in ves tiga tion  o f the impact o f fo re ign  economic assistance on 
human righ ts in  Chile, i t  would be necessary to re ly  on "hard" and undisputed 
evidence. This evidence can only be gathered i f  one can v e r i fy  on the spot 
how fore ign  economic assistance is  u t i l iz e d  in  that country. Indisputably, 
one o f the best means o f ascertain ing whether the flow  o f fo re ign  money in to 
Chile is  b en e fic ia l or detrimental to human righ ts would consist in  
interviexiing the b en e fic ia r ies  or rec ip ien ts o f fo re ign  economic assistance 
about the actual use o f that assistance. In  addition to questioning the 
people concerned, one could approach the Chilean o f f ic ia ls  responsible fo r  
requesting, obtaining and administering fo re ign  aid , in  order to obtain 
s ta t is t ic s ,  o f f i c i a l  informa.tion and a l l  other relevant data..

78. R egre tfu lly , as stated elsewhere in  th is study (see para. 6 f f .  and annex I I )  
the Government o f Chile has refused to co-operate in  the -undertaking' o f the 
present report. I t  has e x p lic it ly  stated thak i t  xíould in  no way furnish . 
assistance usefu l fo r  the fu lfilm en t o f the tasks assigned by the ' 
Sub-Commission to the Rapporteur. Im p lic it  in  th is re fusa l is  the decision
not to provide s ta t is t ic a l  and other o f f i c ia l  information, much less  authorize 
the Rapporteur to enter Chile to make an on-the-spot in vestiga tion . As a 
consequence o f the Chilean Government's refusa l to co-operate, the Rapporteur 
has not been in  a pos ition  to use the two best kinds o f evidences d irec t 
in vestiga tion  o f the situation  in  Chile; in terview ing o f the Chilea,n people 
concerned.

79. Being in  th is  predicament, the Rapporteur has found him self ob liged  to re ly  
on other sorts o f evidence: those o f f i c i a l  publications o f the Chilean 
authoritios ava ilab le  abroad, Chilean press reports, statements made by the 
representatives o f Chile to the United Nations, doc-oments or statements o f other 
States Members o f the United Nations and 6.ocuiuents o f NGOs. In  a f  ex-j- cases
he has been able to obtain x-rritten testim onials from people l iv in g  in  Chile or 
people xiho have been there fo r  a long time and who, in  the considered opinion 
o f the-Rapporteur, can be regarded as re liab le-and  bona fid e  xfitnesees. 
Furthermore, the Rapporteur has found h im self constrained to make great use o f 
the Chilean press, from which he has draxm both o f f i c i a l  information 
(s ta t is t ic s ,  reports on sp ec ific  facts  and sim ilar data) and comments on the 
Chilean s ituation . ■

80. In  many instances, the Rapporteur has been confronted with con flic t in g  
factual information coming from the Government au thorities on the one hand,
8.nd from other o f f i c ia l  sources (such as Chilean State bodies other than the 
Government) or from the Chilean press, on the other hand. Of course, in  these 
cases, the Rapporteur has not been able to v e r i fy  d ire c t ly  xvhich data, were 
correct, nor has he been in  a pos ition  to determine the verac ity  o f the daka
by speaking with the people concerned (e .g .  by inqu iring in to  hoxi the 
information had been obtained, hox̂ r the s ta t is t ic s  had been draxm up, by what 
method the figu res had been elaborated, e t c . ) .

81. On these occasions, the Rapporteur has chosen the fo llow in g  path: he has 
sought to drax'-r in d irec t confirmation o f the data, produced e ith er by the 
Government or by other sources from other reports which in  some way touched 
upon the subject. As in d irec t but re lia b le  proof that the figu res given by 
e ith er party wexe accurate, comments in  the Chilean press have sometimes been 
xised.



82. The non-co-operative a ttitude o f the Chilean Government, with a l l  i t s  
consequences fo r  c o lle c t in g  sound evidence, has made i t  necessary fo r  the 
Rapporteur to take the fo llow ing two steps.

8 3 . F irs t , in  some instances where he was not able to find  factual evidence to 
prove or disprove the affirm ations o f the Chilean Government, he has f e l t  
ob liged to make use o f comments in  the Chilean press (such as the pro-Government 
newspaper El Mercurio, the magazine Mensaje, which is  issued by Jesuits, the 
b u lle t in  o f the V icaría  de la  Solidaridad, en tit led  Solidaridad, the weekly Hoy, 
issued by Christian Democrats, or the magazine E rc illa ., issued hy financia l 
groups which are close to the Government). The Rapporteur has endeavoured, to 
the best o f h is a b i l i t y ,  to check the accuracy and soimdness o f these comments. 
But in  some cases he has o f course had to r e ly  on the au thorita tive character
o f the source and proceed from the assumption that the information or comments 
i t  gave were trustworthy. The Rapporteur has also f e l t  i t  f i t t in g  to take 
account o f statements made by trade union leaders l iv in g  in  Chile, the Catholic 
Episcopate, and sim ilar sources.

84 . On the whole, one can say that on many occasions the Rapporteur, because o f 
the re fu sa l o f the Chilean Government to co-operate, has had to use lo g ic a l 
in ferences, or lo g ic a l presumptions or circumstantial evidence rather than 
re ly in g  on d irec t or testim onial evidence.

8 5 . In  the second place, the Rapporteur, not having means ava ilab le  fo r  
scru tin iz in g  in  concreto whether and to what extent sp ec ific  instances o f fo re ign  
economic assistance b en e fit human righ ts in  Chile, has found h im self constrained 
to take a d iffe ren t  approach from that which he would have chosen had he been in  
a position  to use other means o f inquiry, as w ell as d irec t evidence. The 
approach he has taken is  g lo b a l. I t  is ,  in  fact ,  wider than that consisting in  
d ire c t ly  v e r ify in g , on the spot, whether a certain  form o f fo re ign  economic 
assistance proves advantageous to human righ ts  or has instead an adverse impact 
on them. Proceeding under the appi-oach eventually selected , he has endeavoured 
to look in to  the whole economic and soc ia l s ituation  nox'f obtaining in  C h ile .
In particu la r, he has considered whether and to what extent the economic po licy  
currently carried  out by the Chilean au thorities is  actua lly  implementing 
economic, soc ia l and cu ltural r igh ts . The purpose o f th is in vestiga tion  is  to 
see whether one can draw a corre la tion  betxireen the improvement or the 
deteriora tion  o f the himian righ ts s ituation  in  Chile, on one side, and fore ign  
economic assistance, on the other.

86. I t  must be underscored, however, that th is approach is  in  lin e  with the 
view expressed above (para, 65 f f . )  that the rea l im.pact o f fo re ign  economic 
assistance can be e f fe c t iv e ly  gauged mainly by looking in to  the general 
socio-economic context o f the rec ip ien t State, as w e ll ax in to  the way such 
assistance is  actu a lly  used. I t  is  therefore submitted that th is approach 
possesses an autonomous v a l id ity  and should be applied, in  p rin c ip le , also in  
cases where the State under examination is  readj?- and w il l in g  to co-operate. In 
such cases th is approach could u se fu lly  supplement the method consisting in  
conducting sp e c if ic  and d irec t investiga tions in to  the impact on human righ ts  o f 
ind ividual forms o f economic assistance.



8 7 . The Rapporteur has endeavoured, to the best o f his a b i l i t y ,  to remedy the 
shortcomings re fe rred  to above. He hopes that the Government o f Chile may be 
w il l in g  in  the future to take a co-operative a ttitu de , thus allow ing the 
undertaking o f in vestiga tions in  lo c o . He also trusts that a l l  those who have 
d irect access to further ассигэМе and re lia b le  information w i l l  comm.unicate i t  
to him as soon as the report can be widely circu lated . This may enable him 
to f i l l  the gaps -  which are in ev itab le , in  view o f the d i f f ic u lt ie s  with which 
he has been confronted because o f the unco-operative attitude o f the Chilean 
authorities - or to correct any part o f the analysis or any assessment that may 
prove to be unsound.


