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REPORT ON MISSION TO CHILE

L4

- ' on behalf ‘of

The International Commission of Jurists

by

Mr. Niall MacDermot, Q.C.
Secretary-General, of the International Commission of Jurists,

Dr. Kurt Madlener
Specialist in Spanish and Latin American Penal Law at the
Max-Planck-Institute of Comparative and International Penal Law,
Freiburg-im-Breisgau, :

Professor Covey Oliver
Professor of International Law, University of Pennsylvania;
former US Ambassador to Colombia, 1964-66, and former Assistant
Secretary of State for Inter-American Affairs, 1967-69.

I. . INTRODUCTION

A H

We went to Chile on behalf of the International Commission of Jurists
in April 1974 in order to enquire into the situation concerning human rights
and the rule of law. Our &ission was undertaken at the request of the World
Council of Churches and in response to the public invitation issued by the {

Chilean Foreign 'Minister to "respected organisations" to come to Chile and

find out For themselves the true situation.

As was made clear to the Chilean government, the International Commis-
sion of Jurists was particularly concertied to enquire into the following

matters:

1

(1) the reasons for the continuation of the State of Siege, the prohibitibn
on all political activity, and the suspénsion or restriction of basic
rights and freedoms such as freedom of speech, freedom of the press;
freedom of association, right of assembly, freedom of movement, univer-

sity freedom, etc.;
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(2) the procedures for the arrest, detention, interrogation, charge and
trial of persons held in custody for political offences and for offences

against the security of the state;

(3) allegations of torture and ill-treatment of persons in custody;

(4) the facilities available for adequate legal representation of persons
charged with political offences or offences against the security of the

state;

(5) the position of persons who have sought asylum in foreign embassies.

We were in Chile from 19 to 28 April. Ve met a large number of jurists,
including lawyers who have been engaged in the defence of political prisoners,
as well as some distinguished academic lawyers. We also met representatives
of international organisations who have been working in Chile, and had many
conversations with individuals covering a wide spectrum of political view- -
points. We had formal meetings with the President and Members of the Supreme
Court and with the Council of the College of Advocates (the Bar Council). We
were granted interviews by the Minister of Justice and the Minister of the

Interior. We also met Cardinal Raul Silva Enriquez.

We are particularly indebted to Sr Osvaldo Illanes Benitez, former
President of the Supreme Court and Member of the International Commission of
Jurists, to Sr Alejandro Silva Bascunan, President of the College of Advocates,
and to Sr Bernal Gaston Anriquez, Secretary of the Committee for the Defence
of the Rule of Law, the National Section of the ICJ, for all the trouble they

took in arranging introductions for us and helping us in many other ways.

We were also greatly assisted by the staff of the interdenominational
Committee of Cooperation for Peace in Chile, under the joint presidency of
Bishop Fernando Ariztia (R.C.) and Bishop Helmut Frenz (Lutheran). This Com-
mittee is carrying out humanitarian work to assist persons who have been taken
into custody for political or security reasons, and members of their families.
They have organised a free legal aid service for those who are unable to af-
ford legal assistance. This is operating in Santiago and many other parts of
the country. It had, by April 13874, provided legal services for over 3,000

persons.
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II. THE REASONS GIVEN IN JUSTIFICATION OF THE MILITARY COUP

" As we made clear to all with whom we spoke, it was no part of.ouf terms
of reference to enquire into the reasons for or justification of fhe coﬁb on
Sepfember 11, 1973.. Understandably enough, however, many of thése whem ﬁe
met were anxious to explain their views to us on these questions. As tﬁey
help to explain the legal measures which have been adopted‘§ince the coup,
we will state in summary form the principal arguments which were presénted

to us in support of the coup.

When -President Allende was elected, he failed to cbtain aﬁ ébsélute ma-
“jority by popular vote, as has been usual in Presidential eiections iﬁ Chiig
since 1925 (President Frei's election was an exception). It therefore feli
to the Parliament (National Congress) to choose between the tob two déﬁdi- 
dates. They chose Allende on his agreeing to certain constitutional ameﬁd-g

‘ments and on his giving a solemn undertaking to respect the principleé 6%'
the Cénstitution. ._

In spite of thié dndertaking, the Allendevgovernmeﬁt, it is said, acted
illegally and unconstitutionally in a number of ways during the second half
of the three years it was in office., In particule., it did nothiﬁg to pre=-
vent, if it did not encourage, illegal seizures of farms and faétéEies and
other property by peasants. and workers. When the dispossessed oﬁnefs éuécess—
fully took legal proceedings to recover their property, the goverﬁment re¥i
fused to take action to execute the ordegs of the courts. Théir shppbftéfs
were allowed to demonstrate with impunity against the judiciaryvéndithé legis-
lature. Insulting slogans were written on the walls of court buildiﬁgs.u
Secondly, it is said that President Allende abused his power to grant pgfdons_
by granting them on a wide scale to active supporters of his goverhmeﬁt wﬂb
had been condemned for criminal offences, in relation both to these illegal
seizurés and other matters. In this way he put his supporters 6utside the
law' and encouraged further illegalities. Thirdly, whennthg minéﬁit& govern-

~ment were unable to obtain the consent of parliament to legislatiqﬁ the§ -
wanted, particularly for the nationalisation:of_cértain ipdustﬁies; tﬁey used
as a regular means of govermment a special powgf of delegated legislation

which, it is said, was intended to be used only in exceptional circumstances.
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This was a power to overrule the objections of the Controller-General of the
Republic to a piece of delegated legislation by having it approved and siéned
individually by each member of the Cabinet. Fourthly, it is held against
Allende that he refused to sipgn certain amendments to the Constitution pro-
posed and passed by the National Congress. A conflict arose as to whether
the amendments took effect or not. A deadlock was reached when the éonstitu-
tional Court held that it had no jurisdiction to determine the issue. ' Presi-
dent Allende refused to submit the métter to a referendum, which he could

have done, and some say he should have done.

In addition, it is said that President Allende and his supporters illeg-
‘ ally smuggled into the country'a large number of weapons with a view to arm-
ing paramilitary forces. Although'this had at least the tacit support of the
government, it was illegal because President Allende had had to accept and’
gsign a law passed by parliament conferring on the armed forces the powér.to
bontrol the poséession of firearms and making it illegal for paramilitéry
bodies to be formed or armed. Some illegally held weapons had been seized by
the military authorities before the coup, and it is said that evidence of a

great many more has been found since then.

It is contended that by these and other means the Alledée government
acted contrary to both the letter and spirit of the Constitution and destroyed
the necessary balance between the legislature, the judiciafy and the execut-
ive. Before the coup, the Supreme Court, the Congress and the Confrollér-
General (Contraloria) had each publicly protested against what they considered
to be the illegal actions of the Allende government, and in this they were
supported by the Council of the College of Advocates. The procedure of im-
peachment (which is similar to that in the United States) was, however, never

set in motion, as the necessary two-thirds majority could not be obtaiﬁed.

Answers have, of course, been given to these charges by suéportérs of
the Allende govefﬁment. On the first point, it is said that selzures of farms
and factories by peasants and workers had occurred under preV1ous governments,
and that President Allende, as he stated publicly at the tlme, wished to avoid
the v1olent bloodshed which had attended the enforcement of ev1ctlon orders in

the former cases. He preferred to put in an off1c1al to take control and to
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try by conciliation to resolve the ‘dispute and to safeguard both the private
and social interests involved. On the question of pardons, it is said that’
these were widely granted under previous governments and it is denied that
the power was abused. It is agreed that the special power of delegated leg-
islation was used more than by previous governments, but it is claimed that
this was made necessary by the systematic rejection of legislation by the
National Congress and the Controller-General. No previous government, and
there had been many minority govermments, had been subjected to such obstruc-
tion. For example, President Allende's government was the only one in recent
times to be refused special powers to deal with the economic situation. On
the constitutional issue there was a genuine difference of legal opiniomn.

One of President Allende's former political advisers, Mr. Juan Garcés, has
stated that on September 7, 1973, President Allende informed a number of mi-
litary leaders (including CGeneral Pinochet) that he was proposing to announce
on September 11 his decision to hold a referendum, and this intention was,
indeed, reported in the foreign press at the time. (1 On the appointed day,
the coup took place. As to the smuggling of arms, it is contended that this
was done by supporters of parties on both sides and that some of the docu-
ments in the White Book published by the Junta showed that the arms supplied
by left wing groups were intended to support the loyal military forces in

case of & military rebellion aga.nst the constitutional government.

There were, of course, many other serious economic and political criti-
cisms levelled against the Allende government, and there is no doubt that a
very tense political situation had arisen by the middle of 1973, which strong-
ly divided the nation. "A number of prominent opposition leaders made scarcely
veiled appeals to the armed forces to intervene, and widespread strikes and
protest meetings and demonstrations were openly directed towards bringing

down the regime.

III. THE JUNTA AND THE CONSTITUTION

On the day of the coup (September 11, 1973) President Allende met his
death (whether he committed suicide or was shot by the armed forces is a mat-
ter of controversy). Article 66 of the Political Constitution of the Republic

of Chile lays down the appropriate procedures for electing a successor to a

(1) Cf. Le Monde, 9-10 September, 29 September and 19 December, 1973.



President who dies during his term of office. In spite of the fact that the
Junta proclaimed on the radio on September 11 that they were-intervening in
order to,Mre-establish order and the constitutional law", these procedures
were not set in motion. . Instead, the Junta, comprising the Commanders in
Chief of the Army, Navy and Air Force and the Director General of the Cara-
bineros, seized power. The lational Congress was at first put into recess
(on_September 13, 1973) and later dissolved (Decree Law No. 27, of September
21, 1973).- The Junta, again by decree, vested in themselves the powers of
the President and the Parliament (Decree Law No. 128 of November 16,?1973).(2)
The Controller-General of the Republic (Contraloria) whose function was to
verify the legality of acts of the Executive (including delegated legislation)
was reduced to a purely advisory status. Later the Constitutional Court was

suspended. -

There is no provision in the Constitution authorising any of these
decrees. By Decree Law No. 1 (September 11, 1373), the Junta said that they
would "respect the Constitution and laws of the Republic to the extent that
the present situation in the country allows for the better accomplishment: of
the objectives which it has set itself', and by Decree Law No. 128 of Novem-
ber 16, 1973, they declared that as from September 11, 1973, the provisions
of the Constitution and the laws were to be considered as remaining -in force

unless expressly modified by Decree Law.

This assertion is not in accordance with the factual situation. Only
one decree has expressly modified the Constitution (a Decree Law relating to
loss._of nationality for grave acts committed abroad against the essential
interests of the state during a state of siege). Nevertheless, as has been

seen, by means of the series of. decrees already referred to, all the normal

(2) By a new Decree Law No. 527 of June 26, 1974, it is stated that the
executive power is exercised by the President of the Junta as "the Sup-
reme Chief of the Nation", with the powers, attributions and prerogatives
which that status confers. This in effect gives General Pinochet the’
powers of the President under the Constitution, without calling him
President. It is said in the Decree that other members of the Junta
will collaborate with him in the exercise of his fhngtlons, which are
set out in great detail. It would appear from ‘this lengthy new decree
that the Junta envisage an indefinite continuation of the military dic-
tatorship. They would hardly have promulgated such a detailed decree if
they were intending to return the country 4in the short term to a-demo-
cratic system under a new or revised constitution.

$-3153 (a)



. democratic processes of the Constitution have been overthrown. Indeed, the
coup itself and the decrees of the Junta contravene directly certain provi-
sions of the Constitution. Articles 3.and 4 of the Constitution read as fol-
lows: I

"3, No person or group of persons can claim to represent the people,

to arrogate to themselves its rights, or to present. petltlons in its-
name. Any violation of this article is sedltlon.

4. No body, person or group of persons can attribute to itself,
even under the pretext of exceptional circumstances, any powers or
rights other than those expressly conferred on it by law. Any act
in contravention of this article is null and void."

(Underlining added.)

The Constitution is very clear on the subject of intetrvention by the
military. Article 22 (as amended) reads: "The public force is constjituted
solely and exclusively by the armed.fqrces,and'tﬁe corps of carabineros
Zailitarized poliq§7, which bodies are essent@ally.pfofessional, organised
by rank, disciplined, obedient and not,dglibergtive.“ ih iis tontext . the
words "obedient and not deliberative" imply that the armed fortes. may -not
question orders given to them by the government, or themselves take politi--
cal decisions. Article 23 provides: '"Any resolution of the President of
the Republic, the Chamber of Deputies,.the Senate or tﬁb‘Courts-of_JUStice,
agreed to in.the presenée of or at the demand of an armed force, a military
commander, or any assembly of people, with or w1thout arms, and in disobed-
ience of the authorities, is legally void and of no effect "

Although there is no provision in the Constitution authorising the
Decree Laws of the Junta, and although they are seén to be in violation of
the Constitution and the law, the Supreme Court has expréssly approved their
validity. It has done so not, as cne would expegt, on the grounds that the
courts must accept the fact of the revolutionary sélzure of power:by the mil-
itary authorities, but on the grounds that the previous government had by its
unconstitutional actions put itself byond the law, and that the intervention
of the military was neuessary in order to uphold the Constitution. It was
repeatedly urged upon us by some eminent ]UPlStS, 1nclud1ng the President of
the Supreme Court, that this was not "just another Séuth American military
coup", but was a lawfully based government,"§nd‘tﬁatwfﬁé mifitary authorities

L] . . s
were exercising a necessary ultimate power to uphold the law. We confess we

v
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find it difficult to follow this constitutional argument. Not only do the
acts of the present govermment violate the Constitution far more than anything
alleged "against President -Allende, but it has been made clear by the Junta
themselves that they will not permit a return to democratic ‘government under
the former Constitution. They have appointed a Commission of Constitutional
Reform, and, in November 1973, approved its statement of principles for a new
Constitution of a very different character from the democratic Constitution

of 1925.

Moreover, while the independence of the Judiciary has been publicly and
formally affirmed (Decree Law No. 128), the jurisdiction of the civilian
courts has been replaced in all matters relating to internal secutity, includ-
ing the arrest, detention and trial of political suspects, by an extremely
summary system of military tribunals. The Supreme Court has renounced even a
supervisory jurisdiction over these tribunals. In the result, the vaunted

independence of the Judiciary appears to be of little relevance.

IV. STATE OF SIEGE, STATE OF WAR AND STATE OF EMERGENCY

On the day of the coup, a Decree Law was announced on radio and televi-
sion declaring a State of Siege over the whole country. This Decree was pub-
lished in the Official Gazette on September 18 as Decree Law No. 3, dated
September 11, 1973. On September 22 another Decree was published, Decree Law
No. 5, dated September 12, 1973, declaring that the State of Siege was to be
understood as a "State or Time of War" for the purpose of applying the time
of war penalties established by the Code of Military Justice, and for the
functioning of "military tribunals in time of war" with war-time legal proce-

dures.

Again, no authority is found in the Constitution for these declarations
by the Junta. The power to declare a State of Siege for internal disorder is
vested by Article 72, No. 17 of the Constitution in the Congress or, for a
limited period until the Congress meets, in the President. (The Congress re-
fused to grant President Allende a State of Siege after the abortive military
coup on June 29, 1973, contending that the President already had sufficient

powers to deal with the situation.) A declaration of a State of War may be
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made, under Article uh4, No. 11, by the Congress passing a law to that effect
on the proposal of the éresident. The power to declare a State of Emergency
rests with the President. There is no authority under the Constitution or
under the law entitling the military authorities by Decree Law to proclaim
an Emergency or a State of Siege or to declare that it is to take effect as
a State of War. In any event, as Conpress was in session on September 11,

only the Congress could lawfully proclaim a State of Siege or State of War.

According to Article 72, No. 17 of the Constitution, a declaration of a
State of Siege may affect "one or several parts of the country". It must be
for a fixed period, up to a maximum of 6 months (Article u4, No. 12). It
may then be renewed by Congress. The present State of Siege was declared
for an indefinite périod to extend over the whole country. A furfher Decree

Law in March 1974 purported to extend it to September 11, 197u4.

According to the same Article 72 of the Constitution, the sole powers

granted under a State of Siege are granted to the President. These are the

]
[

powers:

- .
(1) to transfer persons from one department (an administrative territorial
division) to another, and p
(2) to arrest and hold people under house arrest in their own homes or in
other places, provided that they are not prisons or places of detention

of common criminals.

The measures adopted by virtue of a State of Siege méy not lask‘Ionger than
the State of Siege itself.

The effect of a declaration of a State of Emergency is thatlihe zone'
which is covered by the declaration comes under the complete control of the
Military Commander appointed for the zone, who can then govern it by means
of ordinances (bandos). Decree Law No. 4 appointed Military Commanders to

provinces and departments covering the whole country.

L, -
A declaration of a State of Siege is intended to apply to situations in

which the country is threatened with attack from abroad, or is confronted
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with an armed uprising by organised rebel forces. There was, of course, no
armed uprising before the military coup on September 11, 1973. There was
some fighting after the coup by forces resisting the military take-over, but
all oiganised resistance was brought under control within about 10 days.

The Junta contend that the maintenance of the State of Siege and State
of War is necessary to deal with the subversive forces which fhey say exist
under-ground, heavily armed with weapons brought illegally into the country
under President Allende. It is also suggested that there are some 14,000
supporters of these subéérsive forces wgiting across the frontiers in Argen-
tina and Peru, half of them armed, until the moment comes when they can in-
vade the country in support of an armed uprising. We do not find this expla-
nation convincing, and some persons close to the Junta with whom we spoke ad-
mitted freely that there was no longer any military threat to the regime.
They, however, justified the maintenance of the State of Siege upon what
seems more likely to be the real grounds. They argued that the country is
still too divided for a return to democracy to be possible, and that in any
event the nature of.democracy must be altered in Chile. They contend that
the government need to maintain the emergency powers and the military system
of justice in ti@e of war in order to keep control of the political situation,
t6 eradicate marxism, and to prepare the couﬁtry for a return to democracy
under a revised Constitution. The fiction that the country is in a State of
War is maintained for the sake of the increased powers which it confers upon

the government.

V, SUSPENSION OF CIVIL RIGHTS AND FUNDAMENTAL FREEDOMS

All the basic rights and freedoms guaranteed under the Constitution have
been suspended or severely eroded by Decree Laws and Ordinances (Bandos) pro-

mulgated by the military authorities.

All political parties are suspended and those of left-wing tendency are
declared illegal. No political activity of any kind is allowed. No-one may.
demonstrate, even in favour of the government. No assembly may take place
without prior permission being obtained. Lven social gatherings or parties

in private houses are prohibited during the hours of curfew.
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Freedom of association has been severely restricted, many associations
have been declared illegal or dissolved, including political, trade union,

agricultural and poblacion (shanty town) organisations.

There is little or no freedom of expression. Newspapers and radio
stations sympathetic to the former government have been closed. The press

and radio are strictly controlled.

Academic freedom has been abolished. The Universities have been brought
under control of the military authorities. Some departments, including the
department of Sociology, have been closed on the grounds that the teaching
was "subversive”, and degrees conferred by them have been retrospectively
annulled. Many institutes, schools and other centres of learning have been
closed. A large number of the teaching and administrative staffs have been
dismissed. Students have been required to re-register and have been control-
led on political grounds.

Inviolability of the home is not respected. People's houses are liable
to be searched by military or police authorities at any hour without a search

warrant.

Freedom of movement is severely restricted, internally as well as ex-

ternally. A curfew is in force.

With respect to the right to work, guarantees against unjust dismissal
(under pre-Allende legislation) are no longer available in the public sector.
All public employees were placed on temporary employment after the coup and
are liable to dismissal at the discretion of the authorities without any
right of appeal. For the private sector, the previous Labour Courts have
been replaced by special tribunals with one legally qualified judge, one re-
presentative of the armed forces and a labour inspector nominated by the
Labour Board. Lawful grounds of dismissal have been increased. Among the
thousands who are now unemployed in Chile are many who lost their jobs as a
result of these measures, causing very severe hardship among the poorer

)

sections of the community.

Perhaps the most severe restrictions on civil rights have been in rela-
tion to freedom from arbitrary arrest and detention, and in the trial proce-

dure.
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VI, THE SYSTEM OF MILITARY JUSTICE IN TIME OF WAR

‘fhe two main éffects of the proclamation of a State of Siege are thg
substitution of the "time of war' procedures of military justice for the
"time of peace” procedures, and the power given to the President to detain
political suspects by administrative order without any,form of judicial

process.

"™Military justice in time of war" is provided for in the Code of Mili-
téry Justice and is meant to be appiied in actual war situations, such as in
besieged téwns or in zones where serious military operations are in progress.
The‘outstanding features of the time of war procedure are the summary nature

of the proceedings, and the absence of any right of appeal.

Pre-Trial Investigation

3

Under the time of peace procedure, there are detailed and thorough pre-

liminary proceedings. These take the form of a judicial investigation (sum-
ario) carried out by a specially désignated officer (Fiscal). Soﬁelof the
Fiscales have legal training. This investigation is modelled upon the "in-
struction” stage of the civil law penal procedure. Defence lawyers are not
able to participate in these proceedings, but they are able to see and advise
their client after the initial short period of incomunicado has endedt.~After
the completion of the sumario, the defence lawyer has full opportunities to

have witnesses convened and examined on behalf of the defence.

Under the time of war procedure, the preliminary investigation is of a

very summary nature and is supposed to be completed by the Fiscal within 48
hours (Article 180 of the Code of Military Justice). The Defendant is not
entitled to see a lawyer until he has been charged following the sumario.

The Military Commander then convenes a tribunal known as a Council of War,

to try the case on a specified date. In practice the trial often begins with-
in 48 hours. The Council of War is comprised of 7 military officers, only

one of whom, the Auditor, is legally qualified. The Fiscal who has investi-

gated the case is also the Prosecutor before the Council of War.
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Right to a Defence Lawyer

In theory the Defendant is entitled to the advocate of his choice as
soon as he has been charged following the sumario. If he has no lawyer, he
should be entitled to. free legal representation by the advocate de:. turno (i.e.
the lawyer whose turn it is on a roster kept by the local College of Advo~
cates). If none is available, a defending advocate should be designated by

the Fiscal.

We were told that in very many cases the Defendant is not able to secure
the advocate of his chojice. In some cases the lawyers are unwilling to under-
take the defence for fear. of reprisals. In others, too short a period is.
available between the sumaric and the trial for the lawyer to be contacted
and to enable him to make the journey to the place where the tribunal is sit-
ting. The roster system often breaks down and no duty lawyern is available.
The Defendants usually have no confidence in ap advocate nominated by the

Fiscal.

In most cases the short period which is available before the hearing of
the case also makes it impossible in practice for the defence lawyer to chal-
lenge the evidence coliected for the prosecution in the sumario and to pre-
sent evidence for the.defence. Also, except in major trials the defence law-
yer is usually unable to object to documents, demand expert appraisals or

secure the attendance of prosecution witnesses for cross—examination.

In some cases the defence lawyer has not been allowed to see certain
pages in the sumario report although they are seen by the Prosecutor and the
Court. The reason given is that they touch on matters of national security.

Thus the defenge,does not even know what evidence it has to meet.

The defence lawyer usually has to conduct the case on the basis of ac-
cepting the evidence presented by the prosecution, and putting forward what
mitigation or legal arguments he can on behalf of his client. In most of
these cases the Defendant has been in custody under investigation for a per-
iod of months with no access to a lawyer. There is no question of the sumario
being completed within 48 hours in accordance with the Code of Military Just-

ice. In certain show trials, like the Air Force trial in progress in Santiago
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at the time of our mission, adequate facilities are given to the defence ad-
vocates to prepare their defence. We were assured, however, that this is not

typical of the way in which Councils of War operate up and down the country.

- There are other ways in which defence rights are rendered illusory. One
“-advocate has had to renounce defending political prisoners because whenever
he did so the sentence imposed was much severer than usual and out of all pro-
portion to the gravity of the offence. This lawyér received threats of mur-

der for undertaking defences free of charge.

Capital offences of treason, sedition and kindred offences are frequent-
"t 1y -charged against Defendants on the basis of their actions in support of
President Allende and his government before or at the time of the coup. For
example, in the Air Force trial in progress during our mission Carlos Lazo,
former Vice-President of the Central Bank, was condemned to death (later re-
duced to 30 years) for having met with air force officers in an attempt to
weed out those officers who were believed to be opposed to and plotting
against the Allende government. Former Senator Erich Schnake was sentenced
to 20 years imprisonment for having broadcast on the day of the coup an appeal
to the people to support the Allende government. In such cases defence law-
"yers are debarred from raising "political issues® in their arguments. This
effectively prevents them from dealing with the real issue in these caseé,

namely the respective legality of the Allende regime and the present regihe}

Absence of Right of Appeal

" The sentencés of the Councils of War are subject to review by the Mili-
taby Commander of the district where the case is heard. He may approve, re-
voke or modify (by reducing or increasing) the sentence (Article 74 of the
Code of Military Justice). The defence lawyer may make a written submissioh
to the Militéry Commander, but there is no hearing before him and, of course,

he is not a judge, nor is he legally qualified.

‘There is no form of appeal or recourse against the decision as finally
determined by the Military Commander, not even when gross irregularities have
~-occurred during the course of a trial, or when the Council of War has exceeded

its jurisdiction. Under the time of peace military procedure there is a
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"Second Instance™ or full right of appeal to a tribunal known as the Court
Martial. This is a much respected court composed of the three Auditors
(Judge Advocates General) of the three Armed Forces together with two civil-
ian Appeals Court judges. In addition, there are other remedies (e.g. amparo
and queja) by which recourse may be had to the "Ordinary Justice” (i.e. the
civilian Court of Appeals and the Supreme Court) in cases where it is alleged
that irregularities in procedure have occurred or that the military tribunal

has exceeded its jurisdiction.

Under the time of war procedure there is no "second iﬁgtance" and no
right of appeal to the Court Martial. A number of attempts have been made
to bring proceedings before the Court of Appeals and the Supreme Court, but
the Supreme Court has steadfastly refused to exercise any supervisory juris-
diction over the system of military justice in time of war, po%ﬁing that the
proceedings and sentences of Councils of War fall exclusively. within the
sphere of the Executive. A short report of one of these cases, and the argu-

ments deployed is at Appendix "A",

These decisions of the Supreme Court have been severely criticised by
the most distinguished constitutional and pemal lawyers, who contend that
Article 86 of the Constitution expressly confers upon the Supreme Court a
supervisory jurisdiction over "all the tribunals of the Nation". They as-
sert that no precedent for these decisions is to be found on the previous

occasions when the '"time of war" procedure has been in force.

Whatever be the true interpretation of the Chilean Constitution on this
matter, it cannot but be regarded as a deplorable feature of the military
system of justice now in force in Chile that there is no procedure for cor-
reééing judicial errors. This is particularly so when it is remembered that
the judicial procedure is a very summary one (a factor which itself tends to-

wards error), and that the great majority of the judges have no legal training.

Judicial Errors

During conversations with defence lawyers we had our attention drawn to
many serious errors which it is alleged had occurred and for which there was

no remedy. The following are some examples:
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(1) 1In a decision given by a Council of War at Pisagua on October 28, 1973,

(2)

six men named Taberna, Sampson, Quinteros, Vargas, Ruz and Fuenzalida
were condemned to death. The judgment stated that the court was not

unanimous in that one of the members, namely the Auditor, considered

. that there should be a penalty of 10 years imprisonment. Article 73,

paragraph 1, of the Organic Code of Tribunals (which is made to apply

" to the decisions of Councils of Uar by Article 87 of the Code of Mili-

tary Justice) provides that a death sentence cannot be confirmed unless
the Council of War was unanimous. In the event of a majority decision
the next lowest punishment is applied. Nevertheless, the Military Com-
mander confirmed the death sentence and, as there was no remedy avail-

able. the six men were illegally executed.

Article 12 of the Constitution provides that no-one may be tried except
by a tribunal specified by law and established prior to the alleged of-
fence, and Article 11 of the Constitution and Article 18 of the Penal
Code provide that no-one may be sentenced except in accordance witb a
law promulgated prior to commission of the offence. In reply to repre-
séntations made by the College of Advocates the Minister of Justice
stated publicly that this principle of non-retroactivity was being fully
respected and that increased penalties provicded for under Decree Laws
would not be applied retrospectively. On September 11 and 12, 1973,
Professor-Nicolas Vega Angel, Vice-President of the University of Chile,
Osorno, Professor Luis Freddy Silva Contreras, General Secretary of the
University and 10 students of the same university were arrested. They
were charged under Article 8, paragraph 2, of Law No. 17,798, on the
Establishment of Weapon Control. The maximum penalty under that law at
the time of the alleged offence (i.e. prior to their arrest on Septem-
ber 11 and 12) was 540 days. On September 22, 1973, Decree Law No. 5
was promulgated increasing the maximum penalties under this law. On
November 17, 1973, a Council of War at Osorno (Case No. 1585/73, Fisca-
lia de Carabineros Osorno), condemned ProfessorsVega Angel and Silva
Contreras to 15 years, and the 10 students to 3 years imprisomment. The
defence advocate (de turno) pointed out the error in his written defence
and in a submission to the reviewing authority. Nevertheless the sent-
ences were confirmed., There is no means of appealing against this erron-

eous sentence. We were told that there have been many other similar
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' cases, including even cases of death penaltjies for offences committed

before:the proclamation of a state of war, although no death penalty
was appiicable at the time. of the offence. ’

LIRS

It appears that in many cases Councils of Var have tried offences which’
they have no jurisdiction to try. In particular, as a regular, and in-
deed it would seem invariable, practice civilians who are charged with
having committed security offences, before September 11, 1973, are tried
by Councils of Yar. This include offences against the Law of State

Security (No: 12.927 of August 6, :1958) and the Law on Weapon .Control

" (No. 17.798 of October 21, 1872). By common agreement among the lead-

ing Chilean lawyers (3), this is in violation of Article 12 of the

Chilean Constitution, since it applies retroactively the war time trib-

- unals with their very summary procedure to offences committed in time

of peace. The matter has been raised formally by the legal profession
with the Minister of Justice whose assurance on the subject ﬁas not

been carried out in practice (see Section VIII below). As, there is no
appellate system, there is no way of having the issue decided by the
Supreme Court and of annulling any illegal trials and convictions. |
In many cases it is reported that Councils of War have convicted on the
basis of confessions made in interrogation centres,which were denied
before the Fiscal as having been extracted under torture, or Qhere théée
was no other evidence against the accused apart from his confegsion.
This is in,violation of Article 509 of the Code of Penal Proceaure which
provides that a confession shall not be admissible unless (1) it is made
before the Judge of Instruction (or Fiscal in the military systeﬁ), (2)
it is made freely and consciously, (3) the confession is possible and
plausible ;onsidering the personal circumstances of the ‘accused, and (4)
the fact of the crime is proved by other evidence and the confession is
consistent with that’evidence. Article 511 provides that if the defend-
ant wants to retract his confession made before the Judge of Instruction
(or Fiscal) under Article 509, hé will not be heard tnless he proves
"unquivocally" that there was eéﬁor, preésuré, or that he was not i

the free possession of his reason. This is, of course, a very heavy

@)

Cf. Section VIII below and the "Memorandum concerning the present appli-
cation of criminals laws in force in relation to political trials” sub-
mitted to the government by Professor Eugenio Velasco Letelier and 11
other eminent penal lawyers ir December 1973,
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..; burden for the defendant to.discharge, particularly when it is remembered
.;that the Fiscal is the ﬁrosecutob-before the Council of War. Moreover, ~
the Councils of War will usually not allow the defendant to testify
that he has been tortured, and defence lawyers who have alleged it have
-been ordered from the court, and in at least-one case the lawyer was

banned from further practice.

{5) -Councils of War have enquired into matters which did not form part of

_the -accusation by the Fiscal against the Defendant.

(6). Councils of War have convicted Defendants of offences which were not al-
leged in the charge and for which the defence advocate could not, there-

.+ ..fore, prepare the defence.

(7) Defendants have been convicted in cases where proof of essential ele-

-ments in the case was completely lacking.
(8) Defendants have been convicted of offences not known to the law.

(9) Councils of War have sat without a qualified advocate as Auditor, or

withpout the necessary six other members.

(10) - Defence witpesses have beer intimidated.

(1) - In some provinces Councils of War have sat in camera as a regular pract-
ice, although Article 196 of the Code of Military Justice requires them

normally to sit in_public.

In our preliminary report of April 27, 1974, we called attentidngto the
fact that "many serious errors in law and procedure by ... military courts
have occurred and that there ié no judicial procedure by which these errors
can be remedied”. We recommended that the appeal procedures available in
time of peace (i.e. an appeal or "Second Instance" before the Court Martial,
with final recourse to the Supreme Court) should be introduced, if nécessary
by Decree Law. We were told that the introduction of an appeal system was

under consideration, but as far as we are aware nothing has yet been done and
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there is still no second instance and no procedure for correcting judicial

errors under the sysfem of military justice.

As we pointed out in our pbelimiﬁaryrreport this is.a‘violation bf
Chile's obiigation under Article 3 of the Geneva Conventiohs, 1949, to afford
"all the judicial guaranteeé which are recognised as indispensable by civil-
ised peoples". In his Commentary on the Fourth Geneva Convention, published
by the International Committee of the.Red Cross, Geneva, 1958, Dr. Jean S.
Pictet says at page 39: "All civilised nations surround the administpation
of justice with safeguards aimed at eliminating the possibility of judicial
érrors. The Convenfion has rightly procléimed that it is essential to do.
this even in time of war. We must be very clear about one point: it is only

"summary" ﬁustice which it is intended to prohibit.”

VII. THE ARREST, INTERROGATION AND DETENTION OF POLITICAL SUSPECTS .. .

Number of Arrests

No statistics have been published by the Chilean authorities of the num-
ber of persons who have been arrested. Estimates with which we were provided
and’ which-we consider likeiy to be reasonably accurate suggest that up to the
end of March 1974 a total oanbou{ SO,OOOVpersoﬁs had been arresfed,by the
armed forces and carabineros and held for a period of at least 24 hours. Many
of these were held for only a few days of weeks and were then rel;ased._ At
the ‘end 'of 1973, it is thought that about 18,000 persons were still being
held in custody. The authorities then began sifting through the longer term
prisoners and releasing many of them. By the end of March 1974 the figure of
18,000 had been reduced to about 9,000 to l0,000 and thése includedvfrggh-apr

résts since the beginning of the year.

Arresting Authorities

The arrests are carried out by army, navy or air force personnel or by
carabineros (militarized police). At first, mass arrests were carried out by
the ordinary units of these forces. Towards the end of 1973 more discrimina-

tion was shown and the arrests increasingly were carried out by one of the
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four apparently mdependent security serv:u.es of the three armed fom,es and
the carabineros. In January 1974, a National Department of Intelllgence
(DINA) was created to coordinate these various 1ntell1gence serv1ces, but
they seenm Stlll to act with a considerable degree of autonomy.

)

Categories Arrested

The original mass arrests were directed not only against pérsoné sus-
pected of hav1ng illegal possession of arms, but against all who were bellev-
ed to hold 1eft-w1ng vzews, including members of the deposed povernment, pol-
itical party lgaders, leaders of trade unions, of the urban and rural poor
and of studenté, as well as outstanding joﬁrnalists, artists‘or intellectuals.
Many other people of no particular importance or influence were arrested |
through denunciation or as a result of "military operations”, i.e. search
and arrest ope;ations aimed at ensuring complete control by the military
authorities. Arrests continue to be made of people in these categories, but

appear to be made now in a more discriminating way.

Summary Executions

’Duriﬁg these initial search and arrest operafiops maﬂy éiviliané were
killed, some while offering resistance, others by "summar& execution".4 Bando
No. 24, issued'by thé Junta on‘éeptember 12; 1973; opdgred the surrender of
all arms, and paragraph 2 stated that "anyone taken prisoner ZFLile fesisting
with arm§7 Wlll be shot forththh" This order was the subjeét of many pro;

tests abroad.

By Decree Law No. 5 of September 12 (published on September 22), 1973,
Article 281 of the Code of Military Justice (which makes it an offence to at-
tack military sentries or guards) was amended by the addition of the follow-

ing paragraph:

"When the security of those being attacked so requires,

the persons responsible may be killed in the act.”

If this amendment of the law meant no more than that soldiers on duty were
entitled, if necessary, to kill their assailants in self-defence, it is diffi-
cult to see why it was needed. As in all countries, this is-part of the ordi-

nary law. There seems force in the contention that this Decree was an open
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invitation to ;oldiers to shoot at sight. In any event, a considengblg num-
ber of people were killed in the early stagés and it is alleged that many of
them were shot after éaptupe by way of summary execution. Others were said
by the authorities to have been shot trying to escape under thetlex de fuga

(law of flight). Such cases still occur occasionally.

It has been established beyoﬁd doubt that in October 1373 some senior
military éfficers made a tour of five towns in the north of the country and
ordered the immediate execution without trial of over 60 personé then in
custody. The execution of 16 of these at La Serena was announced in the local
press in Octcber, 1973, together with a completely:}alse report that théy had
been tried and sentenced by various Councils of War for specified offences.
In fact, ro such trialé were held. Indeed 4 of these 16 were being tried at
'the time for other (non-capltal) offences before a Council of War. When
thelr defence lawyer arrived at court on the day when they were executed, he
was told that the court would not be sitting that day. Some weeks later,
when the éourt eveptualiy gave judgment (Qith respect to the other defendants
in the case), it was staf;d that as the four missing defendants‘had "died"

during the course of the trial, the proceedings against them were void.

Missing Persons

During these indiscriminate arrests a very large number of people simply
djsappeared and their relatives and lawyers were unqbletto find out by whom
they had been arrested or where they had been held. Eventually an informa-
tion centre (known as SENDET - Natlonal Executive Secretarlat of Detalnees)
was set up and it was said that 1nformat10n would be available there within
3 days of the arrest. In practice, this orranisation proved of little value.
The staff would not themselves pursue enquiries about m1351ng persons, and if
a missing person was not on their lists, they would s1mp1y deny that he had
been arresfgd. Iﬁ fact, the mllltgry authorities were continuing to arrest
peop;e without informing SENDET, or for that matter any higher authority.
They acted, and continue to act, as a law unto themselves. The clearest proof
of this occurred a few days before our mission arrived in Chile, when a Swiss
journalist, Mr. Pierre Rieben, disappeared. The most energetic enquiries by
the Swiss Ambassador met with the response that he had not been arrested by

any of the authorities. Even on the fourth day after his arrest thé'Secvetary
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of the Junta, Colonel Ewing, 1ns1sted that if the journalist had been arrest-
ed by any of the authorities, he would know about it. Four hours later the
journalist was traced by the Swiss Ambassador to an Air Force interrogation

centre where, as he alleged, he had been severely tortured.

Very large numbers of arrested persons have disappeared without trace.
of 3,089 persons whose arrest had been notified to the Committee of Coopera-
tion for Peace in Chile since the coup, 547 (1 e. 17.6%) were missing at the

end of Maruh.
Amparo

Amparo is a remedy analogous to habeas corpus, but Qidér in its scopa.
It has proved in the past an effective and speedy remedy for securing the re-
lease of persons improperly held in Lustody Under Pre81dent Allende, the
release of such persons was not 1nfrequently secured within 24 or 48 hours,
and the Court would pursue enqu1r1es urgently, if necessary by telephone.
The applicatién is normally made to the Court of Appealé with a‘right of aﬁ-v

peal from their decision to the Supreme Court.

Hany cases have been brought by way of amparo to ascertain the where-
abouts and to secure the release of persons who have Been, or are believed
to have been, unlawfully arrested, or who are belng illegally detained or
111 treated. One such case was brought by BlShlpS Ariztia and Frenz in res-
pect of 131 m1851ng persons, giving details of their arrest. It is belleved
that 1n no case has any person 's release been secured by an order made in
amgaro proceedlngs, and in very few cases has the court succeeded in locatlng
a m1351ng ‘detainee. In most cases, the mllltary authorities simply neglect to
reply to the enquiries of the Court. Even where a person is located, the
SUpreme Court will not pursue the case further if the military authorltles
state that the person is held under an order made under powers granted by the
State of Slege. ‘Two cases of amparo were accepted by the Court of Appeal,
but their deL151oh was reversed by the Supreme Court. One of these related
.to a 15-year old boy, Luis Adelberto Mufiez Meza, detained in’ the Natlonal
Stadlum at Santiapo. At this age he is exempt from Lrlmlnal llablllty. Thex
only accusation which appeared to have been made analnst him was that he had

partlclpated in stoning a vehlcle belonging to the mun1c1pa11ty of Talagante
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in 1970. Thé Court of Appeals ordered his release because there was no writ-
ten order for his transfer to ‘the National Stadium: By the time the case
came to the Supreme Court such an order was produced and the Supreme Court
revoked the decision of the Appeals Court, holding that the protection con-
tained in the Law on Juveniles "cannot prevail over the provisions adopted

by the authorities during the State of Siege™.

Legal Authority for Arrests

Persons may be lawfully arrested either :
(1) as persons suspected of having committed criminal offences, or

(2) for administrative detention under Article 72, No. 17, of the Constitu-

tion, on the grounds that they are a danger to security.

Those belonging to the first category should be dealt with in accordance
with the Criminal Procedure Code, which: requires them to'be placed under the
jurisdiction and control of an Investigating Judge or, inm the military juris-

diction, of a Fiscal within 5 days.

Those belonging to the second category should be arrested only on a writ-
ten order by the President. On January 3, 1974, Decree Law No. 228 was pro-
mulgated stating that all arrests of persons by virtue of the State of Siege
must be made under a written warrant issued by the Minister of the Interior.
In the same decree, all arrests which had occurred dp to that date were said
to be retroactively validated. In spite of this decree many people continue
to be arrésted without any written warrant being produced, and many of these
arrests are carried out quite anonymously by members of one of the intelli-
gence services operating in plain clothes and arriving in cars with no number

plates.: '

This supposedly clear-cut distinction between persons who are suspected
of criminal offences and those who are arrested for administrative detention
as security risks is often blurred in prautice. A large proportion of the
prisoners do not know in which category they fall, and persons who have been

held without trial for months are suddenly charged with offences. This
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violates the Code of Criminal Procedure which requires persons suspected of
offences to be handed over to the Investigating Judge within fiwe days of
arrest (Article 294).

Incomunicado

Article 321 of the Code of Criminal Procedure lays down strict rules
governing the period during which aperson in the first category may be held
"incomunicado", which means that he is unable to communicate with his lawyeg,
his family, or indeed anyone outside the place of detention. He is usually
kept in solitary confinement. The normal period is up to 5 days, but this
may be prolonged for a further 5 days by the Investigating Judge. In the
event of new information becoming available which requires investigation,

the period of incomunicado may be extended for another 5 + 5 .days.

We were told by General Bonilla, then Minister of the Interior, that
written instructions had been issued that persons detained under the State
of Siege (i.e. under Article 72, No. 17 of the Constitution) must normally
be held incomunicado not more than 3 days, but that this period could be ex-
tended up to a total of 8 days on the written authorisation of a senior

officer.,

Interrogations and Torture

From information we received from sources we consider wholly reliable,

the following picture emerges.

When -people are arrested they are usually taken first to a military
barracks or a police station or to one of the special interrogation centres
established by the intelligence services. They may be held there for weeks
or even months. "Pressure", often amounting to severe physical or psycholo-
gical torture, is frequently appiied during this period of interrogation.

The Conference of Roman Catholic Bishops in their Declaration of April 24,
1974, specifically referred, among other abuses taking place, to "interroga-
tion procedures which employ physical or moral pressure’. Methods of torture
employed have included electric shock, blows, beatings, burning with acid or

cigarettes, prolonged standing, prolonged hooding and isolation in solitary
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confinement, extraction of nails, crushing of testicles, sexual assaults,
immersion in water, hanging,isimulated'exechtibns; insults’, threats, and
compelling attendance at the torture of others. A number of pedple have
died under torture and others have suffered permanent mental and nervous dis-

abilities.-

Among the more notorious torture centres have been the Tejas Verdes
School of Military Engineering, the Air Force Base El Bosque, and the Cerro

Chena- Military Barracks.

The object of the torture appears to be three-fold: to obtain "confes-
‘sions" to serve as the basis for subsequent prosecution; to obtain informa-
tion about associatés and activities; and to intimidate both the victim, his
associates; and the public in general. '

Usually the authorities deny that torture takes place, or deny that it
is a regular practice, and draw attention to 6 ér 7 cases in which military
personnél‘are said to have been prosécuted for ill-treating peopie under ar-
rest. We understand that none of those prosecuted were members of the intel-
ligence services or came from the centres where the worst tortures occur. On
some occasions authorities at the highest level are Knowh 6 have admitfed:
privately that they know torture is carried on and assert that they are un-
able to stop it. Others have sought to justify it as a means of preventing

innocent people being killed by subversive militant organisations.

Most allegations of torture and ill-treatment relate to the period imme-
diately after arrest while the suspect is held "incomunicado" and no-one
knows where he is. (Other torture allegations reldte to cases where detain-
ees wepe ‘taken by the intelligence services from a detention camp back to an
interrogation centre.) We are satisfied from our discussions ‘with défénce
lawyers that the instructions iimiting the period 6f incomunicado are not be-
ing carried out. It is not uncommon for arrested persons to be held ‘incomun-

icado for 8 to 12 waeks.

After the initial period of interrogation, the arrested person may be

T

dealt with in one of three ways:
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(1) he may be transferred to a Fiscal with a view to judicial investigation
and prosecution for an offence (these are nearly always cases in which

a "confession” statement has been obtained, admitting some offence);

(2) he may be held in detention, presumably under Article 72, No. 17 of the

Constitution, or

(3) he may be released; there have been cases where the same person has
been arrested, tortured, interrogated and released more than once, pre-

sumably for purposes of intimidation.

We have already described the system of militapry justice in time of war,
~and some-of its shortcomings. Many of the charges preferred by the Fiscales
relate to offences alleged to have occurred before the coup, in particular
under the Law of State Security (No. 12.927 of August 6, 1958) and under the
Law on Weapon Control (No. 17.798 of October 21, 1972). (Both of these laws
have been amended by the Junta by Decree Laws.) As we have seen, such cases
oﬁght not to be tried under the "time of war” procedure, but they invariably

are. -

Administrative Detention.

.~ The second class of persons referred to above are those who are held by
~ administrative order under the State of Sispe. They are known as. arrestados.

About half of those in custody fall within this category.

The Constitution carefully distinguishes the treatment of arrestades
from other persons in custody, namely persons held under judicial investiga-
tion by Fiscales (detenidos or procesados), accused persons or defendants
(reos) and convicted offenders (condenados). As has been seen, Article 72,
No. 17 of the Constitution authorises the President in a state of siege to
hold arrested persons under house arrest or in places other than prisoms for
common law criminals. The Junta have assumed these powers for themselves - .

and have also delegated them to all the Military Commanders.
The prohibition on detention in ordinary prisons clearly indicates an

intention that administrative detainees should receive more favourable treat-

ment than persons accused or convicted of criminal offences. In practice,
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their conditions of detention are often worse. They are held virtually
"incomunicado" raceiving either no visits or only very limited family visits.
Only racely are lawyers given access to them. (The Minister of Justice as-
sured us that lawyers had free access to their clients under arrest; the
Minister of the Interior, however, agreed that lawyers had no such right and
did not see the need for it, since their clients had not been accused of any
offence.) The regime varies from camp to camp. In some there is a regime
of very strict discipline and conditions are extremely hard. Those detained
in camps are often forced to work (for which there is no legal authority).
Their correspondence is subject to prolonged delays. Contrary to the express
provision in the Constitution, many are held in prison together with persons
accused or convicted of offences (but we were told that conditions in other

places of detention are often worse).

Places which have been used for holding arrestados (af?gr they have
‘left the barracks, police station or interrogation centre to which they are

first brought), include

- places within the city or area where the arrestéd person lives, e.g.

the National Stadium in Santiago,

- camps in remote areas, e.g. Chacabuco Nitrate Office in the North, and
Dawson Island in the South (in these places the detainees do not enjoy
the right granted to common criminals to receive visits from their

_families),
- naval ships (no longer in use),

- places for the detention of common criminals (e.g. common gaol, penit-

entiary, women's prison).

House arrest may also be applied in several ways. A ﬁérson may be ord-
ered to stay at home at all times and to receive visits only‘from his family.
In some cases he is merely ordered to stay at home during the hours of cur-
few. As this restriction applies to everyone, the effect is meiély to warn
the person that he may be re-arrested later. A person may also be réleased

on parole, with a restriction on leaving the city or area where he lives.
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Persons who are subject to these administrative measures of detention

" or house arrest are not given statements of the reasons or facts on which it
is based. They_have-no means -of challenging the case against them, which
may of course be based on erroneous information or even on a mistake of iden-
tity. As indicated above, many of those who were arrested and detained have
' subsequently beefi released, but there is no system of review before an impar-
tial tribunal or other review body. There is, however, mo provision for

- these safeguards in the Constitution.

VIII. CORRESPONDENCE BETWEEN COLLEGE OF ADVOCATES AND MINISTER OF JUSTICE

Some of the matters which we have raised in this report have been the
subject of an open correspondence between the President of the College of
Advocates, Sefior Alejandro Silva Bascunan (a distinguished Professoﬁ of Con-
stitutional Law), dnd the Minister of Justice, Sefior :Don Gonzalo Prieto
Gandara. We were given copies of this correSpondencé which took place bet-
ween October 24, 1973, and April 22, 1974, as well as of a letter from the
College of Ad#ocates to thé Auditor General of the Army of December U4, 1973,

The Coilege of Advocates raised three main po.nts:

(1) They asked for adequate facilities to defend their clients, to be able
to communicate with them, and to have time to study the case properly

and to prepare the defence.

(2) They were insistent that the principle of non-retroactivity in penal
law should be respected and in partiéular'asserted that offgnées com-
mitted by civilians before the date of the coup must Se tﬁied either
by the ordinary civilian‘courts or by military courts operating under

"time of peace" procedures.

(3) They asked that appeal or review tribunals be established for cases
with heévy penalties and that the supervisory jurisdiction of the Sup-
reme Court over military tribunals in time of war (Councils of War)

be recognised.
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On the first point the Minister in his replies gave assurances that
measures had been taken or,would be taken to enable the advocates to carry
out their pfofessional dutieé satisféétorily. Our conversations with law-
yers convinced us that whereas proper facilities have been given in some
cases, such as the Air Force Trial held while we were in Santiago which was
given wide publicity, the defenée facilities in most cases suffer from the

defects we have referred to above.

On the second point the Minister gave an absolute assurance (as he did
in conversations with us). This assurance has not been implemented. In
practice civilians charged with having committed security offences before
September 11, 1973, are tried by military kribunals under the time of war
procedure. Also, as we pointed out to the Minister, we were told of many
cases in which heav1er penalties promulgated in decree laws have been applied
retroactively. We gave particulars of one such case to the Minister, stress-
ing that what was needed was an appeal machinery so that these matters could

be put rlght.

On the third point, namely the need for an appeal machimery, the Mini-
ster merely referred to the relevant articles of the Constitution and the
Code‘of Military Justice, aﬁd to the decisions of the Supreme Court to which
we have referred. This was,-in effect, a negative reply. In conversation
with us, the Minister appeared to agree about the necessity for an appeal
procedure and said the matter was being studied within the government. Four

months later, it seems that nothing has yet been done.

IX. TREATMENT OF FOREIGNERS

At the time of the coup a large number of forelpners were resident in
Chile. Many of them, posszbly over 10,000 were persons who came seeking re-

fuge from the military regimes in other countries of South America.

After the coup many of these foreigners, being suspected of left-wing
political act1v1t1es or sympathies, were particularly sought after in the
search and arrest operatlons carried out by the military authorities. At

least 700 are known to have been arrested, and some were 'killed in the early
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days following the coup. In consequence, a large number (approximately 2,000)

sought refuge in foreign embassies.

Following very widespread international pressure, and with the assist-
ance of a number of foreign governments, the United Nations High Commissioner
for -Refugees (UNHCR)}, the local churches backed by the World Council of
Churches, the International Committee of the Red Cross and other agencies,
nearly all the foreigners who wished to leave the country have been enabled

to do so.

All foreigners who had been granted asylum in foreign embassies were
eventually allowed to leave the country (there are still a small number of
Chilean nationals in foreign embassies). About 2,600 foreigners were re-
settled outside Chile under the auspices of the UNHCR. About 1,500 left
openly under their own arrangements with permits granted by the government,
and it has been estimated that between 2,000 and 3,000 others went clahdest-

inely to neighbouring countries. Their resettlement is a continuing problem.

A problem alsc remains concerning the reunion of families where foreig-
ners left the country leaving behind them members of their families who are
Chilean nationals. Many of these families are being reunited abroad under

the auspices of the UNHCR.

Of those arrested, 3 were known to the office of the UNHCR in April 1974
to have been convicted of offences and 15 to be still in custody awaiting
trial. In addition, about ancther 10 who had been charged with offences had
been released on bail (conditional liberty). {

During the early stages, following a statement made by a Chilean consul
in Bolivia, it was erroneously believed that some 250 Bolivian refugees in
Chile had been forcibly repatriated to Bolivia against their will. (%) In
fact, these were migrant workers who had come without proper documentation,
and the Chilean authdrities said they could return to Chile‘when tﬁeir papers

were in order. There have, however, been isclated cases of repatriation of

Bolivian refupees against their will.

(4) Cf. ICJ Review No. 11, December 1973, p. 13
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In general, it is right to say that the Chilean government appears to
have made good its undertaking to fulfil its obligations under the various
international conventions governing the right of asylum to which it is a

party, though there are still a small number of missing persors in this cate-

gory.

X. COMMENTS AND CONCLUSIONS

The first matter on which we were asked to report was the reasons and,
by implication, the need for the continuation of the State of Siege. We ap-
preciate that Chile is still going throupgh an exceptionally difficult period
following the events leading up to and following the coup on September 11,
1973. Those in power evidently consider that it is still necessary for them
to retain some emergency powers under Article 72, No. 17 of the Constitution.
However, the authorities with whom we spoke have stated not only in private
but publicly their conviction that the country is back on the path to stabil-
ity. It is apparent that the Armed Forces are in full control of all parts
of the national territory. In these circumstances, we hope that the govern-
ment will speed up the process of release of all persons held under admini-
strative detention, keeping in (ustody only those who are charged with a cri-
minal offence and placed at the disposal of the competent tribunal. When
this has been done, the way will be clear to lift the State of Siege, and

begin the return to normal democratic government.

Meanwhile, we are extremely concerned about certain procedural aspects
of this administrative detention. First and foremost, we are dismayed to
learn that people are still being arrested anonymously without their families
or lawyers knowing who has arrested them, or why, or where they are being
held, and that there is no effective way in which they or their lawyers can
find out through official channels. %hile we accept that Article 72, No. 17
of the Constitution gives a discretionary power to the Executive, and that
the motivations of such detentions cannot be challenged in the courts,-the
same provision indicates certain procedural requirements to which the Execu-
tive must adhere. These are the issuance of written arrest warrants by the
highest executive authority, and detention either in the domicile of the per-

son concerned or in some face other than one used for the detention of common
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criminals. Under Chilean Law, as under the law of any civilised country,

the period of incomunicado has to be restricted to a minimum and ill-treat~
ment and torture are‘illggal. We, therefore, exﬁress the hope that strict
administrative measures will be undertaken to enforce fhe procedures which,
as we were told by the then Minister éf the Inferior, General Bonilla, have

been laid down with respect to these matters.

However, the existence of such minimum conditions and safeguards is ob-
viously of little consequence if there is no possibility of securing relief
upon their violation. Enforcement is dependent upon the ability of the de-
tainee to obtain legal assistance and to be able to present his complaints
before a court. While this seems obvious, and some authorities assured us

that this is what is being done, others (including General Bonilla) insisted

~ that a detainee under Article 72, No. 17, cannot claim legal assistance as

long as he is not charged with a criminal offence. This seems to indicate a

dangerous confusion which should be reconciled as soon as possible.

We'stress this point particularly in view of the many cases of'jll-
treatment and torture which have been reported. We have heard ample testi-
mony by abgolutely responsib;e and credible people who have persuaded us
that these cases do exist. We do not wish to imply that these cases are the
result of orders given by the Junta or that they are part of high level offi-
cial policy. We sugpest, however, that past experience in many countries
has shown that torture is likely to occur whenever detainees are held for a

considerable time incomunicado and without access to a lawyer.

We therefore urge, in the interests of the country as well as of the de-

tainees, that :

(i) all arrests be made pursuant to a written order signed in accordance
with Decree Law No. 228, and a copy éiven to the person concerned at

the time of the arrest;

)

(ii) the maximum period of incomunicado (see Section VII above) be strict-

ly ‘enforced;

(iii) the families and defence lawyers be informed as soon as possible, and

in any event at the end of the period of incomunicado, of the place
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of detention, the legal situation of the detainee, and, if charged

with an offence, thé court in which he is to be tried; -

(iv) following the period of incomunicado the detainee's lawyer should be

able to see and speak to him at any time during his detention;

{(v) those who are to be charged with criminal offences should be placed

immediately at the disposal of the competent tribunal;

(vi) those who are to be detained by administrative order should not be
confined with common criminals in gaols or penitentiaries. They
should be kept in reasonable conditions where they can have regular
visits from their faﬁilies; excessively remote and forbidding

places (such as Dawson Island and Chacabuco) should be abéndoned;

{(vii) the names of persons detained by administrative order under Article
72, No. 17 should (as in some other countries having administrative
detention) be published in the Official Gazette at the end of the
period of incomunicado and, in due course, the fact and date of their

release;}

(viii) an effective judicial remedy should be available to enforce these
provisions; for this purpose writs of amparo presented on behaif”of
detainees should be dealt with by the courts as swiftly as possible,
and full cooperation should be given by the Executive to the courts

in replying to their enquiries.

We believe that if these procedures were strictly followed the allega-

tions of torture and ill-treatment would be much reduced.

We find it very disturbing that amparc complaints, which traditionally
are decided by Chilean courts very swiftly, are pending for many weeks before
a decisien, if any, is given. To re-establish the full effectiveness of the

amparo procedure should be regarded as of the utmost importance.

Perhaps our greatest concern relates to the application to the present
situation of the provisions of the Code of Military Justice concerming the
"time of war" procedure. It was frequently stressed to us, and it is self-

evident, that the military authorities gained full control of the country and
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brought hostilities to an end within a very brief period following the coup.
It is a simple matter of fact that the country has been quiet for many

months. Although the mere possibility of terrorist acts may perhaps be

- thought to justify some emergency measures, there is no basis whatsoever for

considering that Chile continues to be in a state of war. In order to per-
mit the functioning of normal peace-time jurisdictions and procedural safe-
guards with respect to the many people accused of politically motivated
crimes, we therefore urse that the declaration in Decree Law No. 5 that the
State of Siege should be understood as a "state or time of war" should be

rescinded without delay.

The summary nature of the time of war procedures in-the Code of Mili-
tary Justice can be understood only when it is realised that these procedures
are intended by the legislator for extreme situations of emergency (e.g. in
a besieged town, or when serious military operations are in progress in the
zone where the offence occurred). For example, under this procedure the
pre-trial investigation is supposed not to exceed 48 hours, other than in
exceptional cases (Article 180 of the Code of Military Justice), and no form
of appeal is provided for. Furthermore the time of war tribunals, the Coun-
cils of War, consist of six non-legal and only one legal officer. This vir-
tual'dominance by non-legal officers is particularly dangerous when, as in
the present case, extremely complex legal questions arise {e.p. the question
of the legality or illegality of the Allende government and of acts committed
under or on behalf of that government). The Military Commander who appoints
the judges is not subject to any procedural rules (e.g. to appoint them from
a pre-established list). This creates a supstantial risk that he will choose
those he considers most likely to render decisions favourable to the prosecu-
tion, thereby restricting the chances of principled and impartial adjudica-
tion. Moreover, the arbitrary power of the Military Commanders to modify the
judgments as they see fit means that the final decision lies not with the
court but with the military hierarchy, since there is no form of appeal pro-

cedure,

It seems to us inconceivable that such procedures can exist and be con-
tinued when there is not the slightest trace of a war situation, and the
examples we have quoted in our report indicate the serious judicial errors

which can result.
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We therefore strongly urge that, either by a Decree’Law, or preferably
by a return to the peace-time system of military justice,_é review of first
instance judgments by the "Corte Marcial®” (Military Appeais Court) should
be instituted without delay. 1In addition, there should be a right of final

recourse to the Supreme Court.

We sincerely regret that one chamber of the Supreme Court ruled that
it has no jurisdiction to review judgments of the Councils of War. This de-
cision departs from previous precedents and renounces the supervisory juris-
diction which Chilean lawyers consider is given by the Constitution over all
tribunals without exception. The decision is particularly regrettable in
view of the repeated affirmations by the Junta of the independence of the
Judiciary. Undef present circumstances the Supreme Court, which is held in
high esteem in Chile and abroad, could play a vital role in this period of
transition when justice must be rendered amid circumstances of passion and
strife. Ue hope that, as long as the system of military justice in time of
war is retained, the decision to which we have referred will be reversed,'
either bj; a decision by the full ~Court or by a government decree (which, as

we were assured, is under study).

Further concern is caused !y the fact that tl:» rights of the defence
under present procedures are rather limited. There is generally no access
of the defence lawyer to his client during pre-trial investigation, and the
fact that this feature is not unique to war-time procedure does not prevent
us from regarding it as a serious restriction upon the defence. Our impres-
sion is that some lawyers, with or without justification, fail to defend
their clients as vigorously as one would expect, for fear of being politic-
ally misinterpreted. We think that the Judiciary and the Armed Forces could

contribute to dissipate this fear.

He note that in a Memorandum presented to the Government by 12 distin-
guished Chilean penal lawyers last December, their first request was thaf
measures be adopted to eliminate restrictions on freedom of the press and
speech in matters involving political trials. We were frankly appalled by
the completely one-sided reporting and prejudicial comment in the Chilean
press on the FACh (Air Force) trial in progress during the time we were in

Chile. Press reporting of current trials is always a sensitive matter, but
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“ such reporting as we saw cannot conduce towards creating the impression of

a fair and impartial trial system.

We understand that the Code of Military Justice of 1926 constituted, at
the time of its inception, a substantial progress towards a modernized sys-
tem of military justice. However, we would point out that during the last
twenty years military justice in most Western countries has been profoundly
reformed in order to adapt to a newer understanding of basic rights, and
that Chilean military law has not undergone any such change. The present
moment is hardly the time for ;egislative reform. We would, however, like
to draw the attention of the many outstanding Chilean penal lawyers to the
need for long-term reform of the military law, and encourage preliminary
" studies which might lead to the elaboration of a draft code by the.interna-

tionally renowned Instituto de Ciencias Penales.

Finaliy, we feel bound to express our sense of disturbance over some of
the Decrees which the Junta has promulgated amending the substantive crimin-
al law. At a time when throughout the Western world the death penalty is
being abolished or at least severely restricted, it is frightening to see
that its scope of application is being enlarged in Chile. We certainly hope
that the military authorities will not order the esxzcution of any further
death penalties, considering that bloodshed can only widen the divisions of
the past and diminish the hope for harmony in the future. We also deplore
the introduction of some new crimes  in Chilean law whiéh can only be ex-
plained by the extraordinary circumstances under which they were created. As
an gxample we would mention Article 4 of Decree 81 of October 11, 1973, which
makes it a crime punishable by long term imprisonment or death for anyoné to
enter the country clandestinely who had previously fled from it, taken asylum
abroad, or been expelled. The reason for this extremely severe penalty is
that, under thg provisions of the Decree, it is presumed (and therefore does
not need to be proved) that he is returning with the intention to attack the
security of the statg. Certainly such legislation, which violates the pre-
suﬁption of innocenée and the principle that guilty intent must be proven,

should be repealed without delay.
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" Appendix "A"

Recurso de Queja to the Supreme Court of Justice

against the Council of War of Valparaisoc

‘\Case No. 6603 6603

On October 11, 1973, Juan Fermando Silva Rivéros was sentenced fo life
imprisonment by the Council of War of Valparaiso (with one officer dissent-
ing) under Article 252, No. 3, of the Code of Military Justice. This Article

deals with espionage ip_time‘of war by making plams or sketches.

The defendlng lawyer, 1n an appeal by way of 'recurso de que]a", asked
the Supreme Court to annul the judgment in exerclse of thelr superv1sory Jur—
isdiction under Article 86 of the Constitution () and Article 540 of the

Organic Code of Tribunals. His main arguments were as follows:

1. The basis of the charge against the defendant was' that three plans of
a sector of Valpabaisq were found at his house. These had been traced
from a newspaper E1 Mercurio, and differed from thos published in the
newspaper only in that the location of the police headquarters (cara-
blneros), the German hospltal and the prison had been marked on them.
There was no evidence that the defendant had hlmself made the marklngs,

or was respon31ble for them, and he expressly denled it.

2. Article 252 is in a section of the Code of Military Justice éntitled
Y"Treason, espionage and other crimes against the sovereignty and extern-
al seturity of the State", but the state of war proclalmed in Chlle is

not directed against an external enemy.

3. It was not proved that the plans had been prepared after the proclama-

tion of the State of Yar.

(5) Article 86 of the Constitution says: “The Supreme Court has the direct-

: ive, correctional and economic supervision of all the Tribunals of the
Nation, in accordance with.the respective laws which determine -their
organisation and attributions ... ".

$-3153 (a)



- 38 -

‘4, These plans had no relation to a zone of military operation, as requir-
ed in order to constitute an offence under Article 252, No. 3, of the

Code of Military Justice.

On November 13, 1973, the Supreme Court declared that it had no juris-
diction over military tribunals in time of war and in consequence rejected
the appeal. The principal ground of the decision was that this jurisdiction
would not be compatible with the function of military command, which is at-
tributed by the law exclusively to the Military Commander of the zone.

fhe defendant's lawyer asked the court to reconsider this decision. He
cited the opinion of several authors of treatises on Chilean constitutional
law, according to which any law which sought to exclude a tribunal from the
supervisory and correctional jurisdiction of the Supreme Court would itself
be unconstitutional. Among otherlauthors cited was Mr. Alejandro Silva

Bascufian, President of the College of Advocates.

In two powerful supporting pleas prepared by Mr. Daniel Schweitzer, who
is one of the leading penal lawyers in Chile and is, incidentally, well-
known for his right-wing political views, the following arguments were pre-

sented:

1. Chile is not in a state of war, civil or military, but only in a state
of internal commotion, which enables a state of siege to be declared in
conformity with Article 72, No. 17, of the Constitution. The "war" re-
ferred to in Decree Laws Nos. 3 and 5, of September 11 and 25, 1973,

exists only on paper.

2. The laws relating to war do not prevent the Supreme Court exercising its
supervisory jurisdiction over all tribunals of the nation, including

military tribunals.

3. No law can withdraw a tribunal from this jurisdiction which belongs to

the Supreme Court by a provision of the Constitution.

4, The Labour Code placed the tribunals which it created under the rele-
vant Minister. This did not prevent the Supreme Court exercising a super-
visory and correctional jurisdiction over them, even before this was ex-

pressly recognised by law.
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5. In 1872 the Supreme Court made a formal protest to the Minister of War
over a legal violation committed by a Military Commander who, in invok-
ing a state of war, imposed penalties not only on soldiers but on civi-
lians. The Minister of War replied saying he would have the abuse
stopped at once. Similar cases occurred during the occupation of Peru

by Chilean troops in 1883.

6. The Defendant is not asking the Supreme Court to intervene in the tech-
nical functions of the military command, but to correct the misuse by

a military tribunal in time of war of its judicial powers.

7. In Decree Law No. 128 of November 12, 1973, the military Junta assumed
‘the legislative and constitutional powers, but repeated What they had
already said in Decree Law No. 1 of September 11, namely that they re-
cognised the independence of the judicial power and the authority of
the Supreme Court as its highest representative, and would avoid any
act which could interfere with its functions under the comstitutional

and legal systems in force.

In spite of these arguments, the Supreme Court decided not to revoke

its earlier decision declaring its lack of jurisdiction.
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1. The Inter-Parliamentary Union should have held it: 6lst annual
Conference at Santiago, in the Parliament building, from October 2 to 12,
1973. However, as a result of the coup d'dtat of September 11, the 61st
.Conference was cancelled. -

2. The Inter-Parliamentary Council, meeting at the United Nations
Office 'in Geneva from October 22 to 26, unanimously adopted the resolution
contained in Annex I, entitled "Abolition by Force of Constitutional and
Democratic Institutions and Violation of Human Rights and Freedoms 1n
Chile".

3. Operative paragraph 5 of that resolution reads as follows :

"s, Decides to send, as soon as possible, a Mission of the Inter-
" Parliamentary Union to Chile to ascertain the conditions of
detention of the arrested members of Parliament and entrusts
the Executive Committee with appointing the members of this
Misgion;" o
4, On October 25, the Executive Committee appointed as members of
the Mlssxon Mr. Ruben Carpio Castillo (Venezuela) and Mr. C. Manescu (Romania).

5. Having agreed in principle to the Mission, on November 8, 1973,
and having then been informed of its composition, the Chilean Authorities
informed the Secretary General on Décember 7 that they had decided not to
accept its sending. They also mentioned that the detained members of
Parliament had already been visited by the International Red Cross and

had had interviews with local and foreign journalists who had all been able
to verify that they were in perfect conditions, thus maklng it pointless

to accept another mission.

6. On January 21, 1974, after an exchange of letters with the President
of the International Committee of the Red Cross, the Secretary General re-
quested the Chilean Authorities to send him the Red Cross reports as soon

as possible so that he could inform the Inter-Parliamentary Council of

their content. That letter has so far remained unanswered.

7. On Apri1'2, 1974, the-Council, meeting at its 114th session in
Bucharest, adopted by 66 votes to 0, with 5 abstentions, the resolution
contained in Annex 1I.

8. On October 11, 1974, the 61lst Inter-Parliamentary Conference,.
meeting in Tokyo, adopted by 604 votes to 5, with 66 abstentions, the
resolution contained in Annex II1Y, eéntitled "For the Re-establishment of
Representative Institutions, Constitutional Rights and Freedoms with a
View to the Release of Members of Parliament and Other Political Detaxnegs?
in Chile".



9. Operative paragraph 3 of that resolution reads as follows :
"3. Detcides

- (a) to constitute, until the London Conference (September
‘ 1975), an ad hoc Committee of five members appointed
by the Executive Committee to gather, by all means at
-~ its disposal, the information concerning the present
situation in Chile. This information should be obtained
from reliable sources, such as : duly recognized inter-
national organizations which have visited that country;
in oral or written manner from former parliamentarians
of Chile; from the National Groups of the Inter-Parlia-
mentary Union. Two members of this ad hoc Committee
will, as scon as possible, visit Chile to ascertain
the conditions of detention of the arrested’ members of
Parliament; -

(b) that the information gathered must be sent to the Inter-
Parliamentary Council, which will decide the forwarding
of it officially to all the Parliaments and Governments
of the world, in order to inform them of the existing
conditions in Chile and to obtain from them the necessary
moral support to bring about a change in these conditions
as soon as possible, and which will take any other
appropriate decisionsj".

10. Informed by the Secretary General, the Chilean Authorities
indicated, on November 7, 1974, that the members of the Miszsion could v131t
Chile whenever they wished.

11. On November 25, the ad hoc Committee set up under the terms of
paragraph 3 above was constituted as follows :

Mr. L. Herrera Campins (Venezuela)
Mr. C. Manescu (Romania)
Mr. 1.M. Osman (Sudan)
" Mr. A. Saint-Remy (Belgium)
Mr, W.T. Williams (United Kingdom)

12, The five members of the ad hoc Committee de31gnated among themselves
the two-members of the Mission as follows :-

Mr. L. Herrrera Campins (Venezuela) “ B ;
Mr. A. Saxnt-Remy (Belgium) : o

13. On December 12, 1974, the Chilean Authorities repeated their assertion.
‘t> the Secretary General that the Mission visiting Chile wou]d en]oy the normal
farilities for the accomplishment of its mandate.
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14, On January 9, the Permanent Representative of Chile in Geneva
informed the Secretary General that his Government, having reconsidered the
facilities offered to international commissions visiting Chile, had decided
to reverse its decision, making the entry of the Union's Mission to Chile
conditional upon the sending of similar missions to other countries.

15. This decision of the Chilean Govefnment was taken as the Mission
was preparing to go to Chile; in fact, it was to have arrived in Santiago on
January 15. o

16. Based on considerations that are in point of fact irrelevant, the
position taken by the Chilean Government has been interpreted as a refusal
to accept the Union's Mission. !

17, The ad hoc Committee set up in accordance with the provisions of
operative paragraph 3 of the resolution on Chile adopted by the 6lst Inter-
Parliamentary Conference will however meet in Geneva on February 27 and 28
to study the present situation in Chile. All relevant information will be
communicated to the Human Rights Commission in due time. L



ANNEX I

ABOLISHMENT BY FORCE OF CONSTITUTIONAL AND DEMOCRATIC
INSTITUTIONS AND VIOLATION OF HUMAN RIGHTS AND
FREEDOMS IN CHILE

Resolution unanimously adopted by the Inter-Parliamentary Council

on October 25, 1973

The Inter-Parliamentary Council,

‘Taking into consideration the objectives of the Inter-Parliamentary
Union which unites members of Parliament from all countries in common action
to establish and develop representative institutions, increase their prestige,
and promote the consolidation of international peace and co-operation,

Noting that the constitutional Government in Chile was recently
overthrown by forcé by the military junta which has abolished all democratic
institutions in the country, such as Parliament, political parties, trade
union organizations, as well as local autonomy and autonomy of universities,

Expressing deep sorrow at the tragic events in Chile which led to
the death of the President of the Republic, Dr. Salvador Allende,

Expressing profound regret at the summary execution of other
personalities and of hundreds of Chilean citizens, as well as the imprisonment
of many members of Parliament and the suppression of representative institutions,

Deeply concerned at the suppression of newspapers, the persecution
of journalists and the public burning of books which remind world public
opinion of similar action taken by certain countries before World War II,

Deploring that an effect of the putsch'will be a reversal of the
development towards more economic, social and cultural progress set in motion
during the Presidence of the late Dr. Salvador Allende,

Noting the appeal sent on October 2 to the Chilean military junta
by the President of the Inter-Parliamentary Council, Mr. André Chandernagor,
1. Strongly condemns the action taken by the Chilean military junta
and calls for the re-establishment of the constitutional guarantees

and representative institutions which had existed for decades in
that country before the putsch;
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Calls for the protection of the rights ot all individuals, Chilean
and toreign, as provided in the Universal Declaration and the
International Covenaunts on Human Rights, the Convention and Proto-
col relating to the Status of Refugees and other relevant inter-
national legal instruments guaranteeing the grauring of asylum,
safe conduct and the humane treatment or release of detainees,

and for an immediate stop to summary executions;

Calls upon Parliaments and Governments t» withold all political,
economic and military assistance to the régime in Chile until
democratic institutions and respect for human vights and freedoms
have been re-established;

Supports the efforts of the International Committee of the Red Cross
and the High Commissioner for Refugees on behalf of persons who are

persecuted for their opinions;

Decides to send, as soon as possible, a mission of the Inter-

--Parliamentary Union to Chile to ascertain the conditions of

detention of the arrested members of Parliament and entrusts the
Executive Committee with appointing the members of this mission;
Calls upon the National Groups to take all appropriate-action within
their respective Parliaments and Governments so that the latter
exercise their influence for the implementation of the provisions
contained in this Resolution.



ANNEX II

IMPLEMENTATION OF THE COUNCIL'S DECISION REGARDING THE
SENDING OF A MISSION OF THE INTER-PARLIAMENTARY UNION TO CHILE

Deciéion.adoptedvby the Inter-Parliamentary Council

by 66 votes to 0, with 5 abstentions, on April 20, 1974

The Inter—Parliamentéry Council,

1. --Regrets that the mission of the delegation of the Inter-Parlia-
-mentary Union appointed to visit the Chilean parliamentarians
detained in that country was not accepted by the military junta;

2. Expresses the hope that these detained parliamentarians be freed
and that the people of Chile, by their own free will, restore
parliamentary institutions as soon as possible.



ANNEX ITI

FOR THE RE-ESTABLISHMENT OF REPRESENTATIVE INSTITUTIONS,
CONSTITUTIONAL RIGHTS AND FREEDOMS WITH A VIEW TO
THE RELEASE OF MEMBERS OF PARLIAMENT AND OTHER
POLITICAL DETAINEES IN CHILE

? Resolution adopted by the Inter-Parliamentary Council

by 604 votes to 5, with 66 abstentions, on October 11, 1974

The 61lst Inter-Parliamentary Conference,'

_Animated by the aims, objectives and principles of the Inter-
Parliamentary Union,

Seriously concerned by the overthrow, by the militery forces,
of the constitutional and duly established régime in Chile,

Deeply troubled by the suppression, since September 11, 1973,
of citizens' rights and freedoms, in flagrant contradiction of the
standards and principles laid down in the Universal Declaration of Human
Rights and in the International Covenant on Civil and Political Rights,
which was ratified by the Republic of Chile in 1972,

Paying high tribute to the Chilean people, bravely fighting for
its democratic rights and liberties,

Deploring that the military junta, after due negotiations through
its representative, denied permission to a mission appointed by the Inter=-
Parliamentary Union to visit Chile in order to ascertain the conditions of
detention of the arrested members of Parliament,

Confirming the Inter-Parliamentary Council's resolution of
October 25, 1973,

1. Calls for the immediate liberation of members of Parliament and
other Chilean citizens detained because of their opinions;

2. Calls for the restoration of the Constitution and the rights and

‘ freedoms derived from it, in accordance with the free will of the
great people of Chile, without any foreign intervention of what-
ever nature or degree; .



3.

5.

Decides

(a) to constitute, until the London Conference (September 1975),
an ad hoe Committee of five members appoinred by the Execu-
tive Committee to gather, by all means at its disposal, the
information concerning the present situation in Chile. This

- information should be obtained from reliable sources, such
as : duly recognized international organizarions which have
visited that country; in oral or written manner from former
parliamentarians of Chile; from the National Croups of the
Inter-Parliamentary Union. Two members of this ad hoc

~ Committee will, as soon as possible, visit Chile to ascertain
the conditions of detention of the arrested members of Parlia-
ment} ; :

(b) that the information gathered must be sent to the Inter-

Parliamentary Council, which will decide the forwarding of

it officially to all the Parliaments and Covernments of the

world, in order to inform them of the existing conditions in

Chile and to obtain from them the necessary moral support to

~  bring about a change in these conditions as soon as possible,
and which will take any other appropriate decisions;

Calls upon the Inter-Parliamentary Groups of all countries to
make efforts to ensure that no military or economic assistance
and no material or moral support be given to the military Junta
and to report to the Inter-Parliamentary Union on the initiatives
they have taken;

Appeals to the Inter-Parliamentary Groups of all countries to bring
this resolution to the attention of their Parliaments and to con-
tribute to its application. '
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THE PROBLEM OF TORTURE
IN THE WORLD

" Resolution unanimously adopted by the 6lst Inter-Parliamentary

Conference on October 11, 197

" The 61st Inter-Parliamentary Conference,

Noting that Article 5 of the Universal dle-
claration of Human Rights states that :"No one _
shall be subject to torture or to cruel, inhuman
or degrading treatment or punishment",

Noting that, despite this Article 5, torture
is a widespread phenomenon in the world,

Regretting that, as methods of torture are
perfected, public opinion is-less sensitive to the
threat torture represents to humanity,

Taking into account that the world has wit-
nessed refinement of earlier methods of torture
and the extension of psychological and chemical
methods of torture, intimidation and distress,

Considering that colonialism and apartheid -
are forms of moral torture which are as inhuman
as they are degrading and that it is necessary to
combat them, whatever their form, ‘

Expressing its determination to put an end to
this state of affairs, - ‘

1. Urges Governments to encourage and support
by positive action those bodies which en-
deavour to draw the attention of world public
opinion to the dangers of torture and the
means of combating it;
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2. Requests the Parliaments of all States

(a)

(b)

(c)

(d)

(e)

to ensure permanent control over action
by the Executive, systematically to
denounce all abuses and to oblige the
public authorities to put an end to
them;

to make the indispensable improvements
to existing legislation, particularly
by establishing in each country a
monitoring machinery, independent of
the Executive, invited to intervene
when attacks on human dignhity are
reported;

to call upon their Governments to take

appropriate action both nationally and
internationally, particularly in the
United Nations, in order to end torture
or cruel, inhuman or degrading treat-
ment or punishment and, if they have
not already done so, to ratify or
accede to the international Covenant

on Civil and Political Rights and the —
Optional Protocol, approved by the United .
Nations in 1966, and, in particular, to
notify proven examples to the United
Nations in implementation of resoclution

No. 7 (XXV1l) of the United Hations Sub-
Commission on the Prevention of Discrimina-
tion and Protection of Minorities;

to invite their Governments to sign, if
they have not already done so, ratify
and implement the international Con-
vention on the Suppression and Punish-
ment of the Crime of Apartheid, the

“International Convention on the Elimina-

tion of All Forms of Racial Discrimination
and any other instruments with similar

ob jectives, and thus to contribute to
putting an end to the moral torture
endured by the peoples and populations
submitted to this kind of moral .torture;

vehemently to denounce - and persuade the
Governments concerned to take measures
designed to put an end to - brutality,
maltreatment and.torture in whichever
parts of the world they may occur;



3. (a)

(b)

Requests the National Groups to report
to the {nter-Parliamentary Union on
measures taken in implementation of
operative paragraph 2 (b), and especial-
ly their initiatives as regards the
monitoring machinery, independent of the
Executive;

Urges the Committee on Parliamentary,

Juridical and Human Rights Questions to

consider, taking into account measures
taken by Governments, the best means by
which the Union could support the imple-
mentation of those measures and thus ‘the
part it could play in preventing cruel,
inhuman or degrading treatment or punish-
ment, in particular, the possibility of
setting up within the Union a procedure
for examining and treating communications
concerning human rights matters,



REPORT ON VISIT TO SANTIAGO} CHILE, JANUARY 30 - FEBRUARY 1, 1974

by WCOTP Secretary General, John M. Thompson

Teachers and teachers' organizations throughout the world
have been concerned at recent developments in the Republic
of Chile. WCOTP has received requests for accurate
information in regard to the effects of these developments

on teachers and teachers' organizations.

The Secretary General of WCOTP was in Chile from January 30
to February 1 in order to analyse the current situation
especially in regard to the Sindicato Unico de Trabajadores
en Educacidn (SUTE), with which WCOTP has maintained friendly
relations, and to demonstrate the concern of teachers'
organizations throughout the world in respect of their

Chilean colleagues.

Mr. Thompson had been to Chile on a number of cccasions in
the past to attend national educational meetings including
the National Congress on Education in 1971 to which he was

invited by SUTE and the government of President Allende.

INTRODUCTION

The constitution 6f the Republic of Chile provides for three
branches of government - the executive under the President, the
legislative in the form of a Congress and the legal with a
Supreme Court as 'its authority. The President is elected every
five years. In 1970 President Salvador Allende was elected with
36% of the votes over two other candidates. He was supported by
Unidad Popular, basically a combination of Radicals, Socialists
(Marxistsy and Communists. His election has been referred to
freguently in the international world as the prime example of
a Marxist elected to high office by the democratic process. The
control of the Congress remained in the hands of the parties

opposed to Unidad Popular, although in the parliamentary elections



of 1972, Unidad Pcpular increased its strength with 44% of
the popular vcte. On September 11, 1973, the government
of President Allende was brought down by a coup d'état of

the armed forces and he himself lost his life.

Following its advent to power, the Junta of the armed
forces declared the Communist Party to be illegal and sus-
pended the activities of all other parties. Worldwide concern
has been expressed in regard to the numbers of people detained
and/or executed and in regard to the suspension of personal
and organizational freedoms. WCOTP voiced its concern in
communications to the public school teachers' union and to

the Junta.

GENERAL POLITICAL BACKGROUND TO THE COUP D'ETAT

The Government of President Allende embarked on a series
of>changes in the socio—pblitical life of the country which
inevitably provoked varying reactions amongst the people =
in general either total support or total opposition. The
supporters bf the government favoured pressing ahead with
the changes regardless of the opposition which they provoked
in the pagliament and/or the law ccurts on the grounds that
they'had a mandate from the people. They argue that confirmation
of this is shown in the results of parliamentary elections
held during their term of office which showed an increase in
support from 36% to 44%. Resistance to the changes introduced
or proposed by the government was expressed in demonstrations
and strikes aimed to thwart the application of those policies.
It is claimed*that foreign business interests assisted in the

promotion of economic problems. On the other hand, it is

*Some of the people with whom I talked do rnot wish to be
identified as the source of information. To respect this
wish and to avoid ary implication that opinions expressed
should be attributed to particular individuals, I have not
mentioned sources by name.



asserted by others that many economic problems were caused

by mismanagement of industry due to political intervention.

In general, the population was faced with economic hardships
and scarcities which provoked an even more marked polarisation

pro- or contra- the government.

Opponents of the government charged thét extremist elements
within the government gained in influence and proceeded with
plans for a complete take-over by the government in accordance
with Marxist-Leninist principles and practice and to this end,
were amassing arms, introducing foreign extremists, training
their supporters in military tactics with a view to taking
action before the next presidential elections which they were
not sure they could win. Supporters of President Allende claim
that extremists within Unidad Popular were small in number and
that this argument is used solely to justify the coup d'état

by the armed forces.

At the very least, it is said, there existed a widespread
belief that an extreme left wing take-over was imminent.
Thus a military coup was "acceptable” to many to forestall
one by the extremists. Having decided to take action, the
armed forces adopted a policy of total and immediate take-over
which was powerful in 1its impact - the rocket attack on the
Presidential Palace, La Moneda, and detentions throughout the
country, as examples, It has even been suggested that the
Junta accepted or encouraged reports of terror in the early
days as a means of consolidating its power. Precise facés in
regard to the number of people who died in'the immediate
post-coup period are difficult to obtain and may never be known.
The general impression given to me was that the figure is higher
than announced officially but less than estimated by opponents
of the Junta.



The political situation as_such is not the particular
concern of WCOTP and my evaluation of the situation of -
teachers and of SUTE will attempt to be influenced as little
as possible by political considerations. However, they
cannot be ignored as the opinions people hold of SUTE and
its role during the period of President Allende's government

are clearly influenced by political attitudes.

Furthermore, evaluation of what provoked the coup d'état
does not involve approval of the actions of the government
in the immediate post-coup period. This raises the whole
issue of human rights and their protection in a situation
of civil strife, with all the excesses this provokes and

which all educators decry.

SUTE

‘ SUTE was formed in 1970, bringing together teacher grodps
which previously formed the Federation of Educators in Chile
(FEDECH) and groups of other employees in the educational
system - administrative services, etc. Public servants in
Chile do not have the right to form organizations of their
own, and thus SUTE was established by law/decree (as were

its predecessors).

The initial Board of SUTE was composed of 41 members.
The membership seats, being apportioned amongst the political
parties represented in the groups, brought together in SUTE
15 radicals, 13 christian democcrats, 8 socialists* and '
5 communists. Elections held in SUTE in late 1972 produced
a balance of 20 christian democrats and 21 supporters of
Unidad Popular and President Allende - 11 radicals, 7 socialists
and 3 communists. Slightly over 49% voted for Unidad Popular
candidates and 48% for the Christian democrats. The SUTE

election tock place on or about December 22 but the result

*  In Chile "socialists" are Marxist.
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was not declared until February 1. The christian democrats
believe that this delay evidences fraud and that in fact,
they received the majority of the votes. On the other hand,
it could be that the leaders of SUTE were studying the

implications of the close vote before announcing it.

The Presidium of SUTE is composed of 15 members. The christian
democrats claim that the membership should have been apportioned
eight-seven between Unidad Popular and themselves. The actual
decision accepted by Unidad Popular, using its one vote majority,
was 13 Unidad Popular, 2 christian democrats. The supporters of
Unidad Popular do not agree that the Presidium should reflect the
balance in the Board. The christian democrats state that from
then on the supporters of Unidad Popular used SUTE as a political
instrument and not as a union working in the interest of its members.
In particular, they believe that the funds of the Union were misused
for political purposes and/or to provide benefits only for Unidad

Popular supporters within the Union membership.

The funds of the Union, which come by check-off system,
are currently frozen except for 20% to pay for the essential
expenses of the Union - secretarial staff salaries, rent, etc.
A commission of five members from groups outside of Unidad
Popular is investigating the charges of misuse of funds for

political purposes.

The same charge has been made in regard to the Teachers!'
Welfare Service whose Executive Vice-President is former
SUTE President,vHumberto Elgueta, the Service being operated
currently under the supervision of a government-appointed

"Asesor"”.

When the coup took place 11 September 1973, there were

teachers amongst those detained for investigation but no national



officers of SUTE were detained. Some SUTE officers in the
provinces were arrested and, in general, it is said that
actions against teachers were more severe in the provinces than
in Santiago, depending on the attitude of the local commanders;
The periods of detention varied from two days in the case of
one member of the SUTE Board in Santiago to 70-80 days

in the case of at least one local officer. I received reports
of bad conditions and brutality in the detention centres

bﬁt did not have a chance to investigate these further. Teachers
were treated as other detainees and thus the findings of others,
concerned in general with human rights, will apply in regard to
these conditions. I was not informed of brutality to any
specific teachers. On leaving the detention centres, people
concerned were required to sign a paper to the effect that they
had not been mistreated but clearly such statements are of no

value in the conditions under which they were signed.

It is attested very firmly by the military authorities
that no one was detained because of Union activities but only
as a result of résistance to the coup. The authorities go
further and state that the ruling Junga has been almost
excessive in its desire to limit action against Union officers
who supported Unidad Popular and have (a) either maintained
theﬁ_in their current jobs or giVen them new positions,
and (b) paid their salaries whilst in detention in order -
that their families did not suffer. Political opponents
of Unidad Popular would have supported harsher measures
than those adopted by the Junta, it is said. It remains to
be seen if the present investigations of SUTE in respect of
the use of funds will lead to any charges being made against

Union officers.



The President of SUTE, Sergio Astorga, was removed from
his post as Inspector in a secondary school and given a
primary school positioh. The authorities say that this was
appropriate to his academic gualifications. Ke was not
‘detained at the time of the coup but on the Monday, prior to
my arrival in Santiago, he was detained following charges
that he is associated with the illegal distribution of a
pamphlet, which was printed by the SUTE printer, against the
Junta. The investigation proceeds and I did not see
Sergio Astorga. I expressed concern at this development when
I visited the Under-Secretary for Education. We will follow up

to know the results of the investigation.

No other national officers of the Union have been detained
either at the time of the coup or subsequently. Bowever,
the Secretary General has lost his post in a Normal School.
The Ministry of Education stated that he was associated with
para-military preparations for the suspected communist take-
over ocutside of his professional responsibilities and hence

was dismissed. I understand that he denies this charge.

At least one teacher was killed in Santiago at thé time
of the coup but none have been executed, according to the
information I received from both supporters and opponents
of Unidad Popular. The number who have lost their jobs or
have been transferred to other teaching posts is unclear but
it appears that the effect has been greater in the southern
provinces than in Santiago and elsewhere. Supporters of the
coup argue that this is because the politisation of the
teaching corps was greater'in that area where teachers are a
significant source in the shaping df public opinion and that
para-military training facilities were more prevalent in
this area. Supporters of Unidad Popular discount these assertions,
pointing out that MIR* adherents and other extremists represented
only about 1% of SUTE members. |

* Movimiento de la Izquierda Revolutionaria
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SUTE was a member of the central trade union of Chile -
the Central Unico de Trabajadores (CUT). This body has
been declared illegal by the present government. The trade’
unions in individual sectors, such as gducation, are still
in existence but their activities have been suspended.
Thus the SUTE is unable to operate at the present time,
although its offices are still there and are visited from
time to time by officers of the organization. This situation
will undoubtedly change if the government proceeds with its
plans to establish a "Colegio" ~-'which is outlined below under

"Teachers' Organizations in the Future'.

FETEP

The Federation of Private School Teachers (FETEP) has been
interested in closer association with WCOTP for a number of
years and attended the WCOTP Continental Seminar in S¥o Paulo
in June 1972. The Federation was active in the National Congress
on Education held in December 1971 under the patronage inter
alia of SUTE and the then Minister of Education Mario Astorga*.
and opened by President Allende. Approximately 28% of education
in Chile is in the private sector ~ confessional and commercial.
The Federation declared a general strike of its members in
July 1873 "until the fall of the government of President Allende”
because, it was reported to me, of its opposition to the process
of éhange towards Marxist-Leninism in Chilean society and

the educational process.

In June 1973 the FETEP elected a new Executive Committee
headed by Profesora Sonia Rom3n Cérceres. Following the military
coup, she was named Director of Primary Education and Teacher
Training. This mirrors, to some extent at least, the situation
in 1970, when the government of President Allende came to power
and a number of officers of SUTE and its predecessor organizations
were appointed to senior ministry posts and others received

promotions within the education service. The Ministry explains

* Mario Astorga and SUTE President Sergio Astorga are brothers.



the changes in senior posts, both in the Ministry and in the
provinces, as being part of the process of re-designation of
personnel in "posts of confidence" which has taken place

following every change of government»in Chile. Supporters of
former President Allende consider that changes in respect of

teachers of their viewpoint are more widespread.

Following the appointment of Profesora Roman to the post
of Director, Manuel Naranjo Urrutia became President of FETEP.
He reported to me that he had been detained by the government
of President Allende two days before the coup on September 11
and supports strongly the view that an extreme left wing take-

over was imminent.

The FETEP still wishes closer relations with WCOTP. I _
explained the position of the WCOTP Execﬁtive Cbmmittee as not
wishing to compromise its relations with SUTE as the representative
group in the field of public education, the area with which
most of the WCOTP members are concerned. FETEP applied for
membership in SUTE some two years ago, but the issue was not
resolved, no doubt because of the change in the political balance

within SUTE which this admission would have produced.

TEACHERS ORGANIZATIONS IN THE FUTURE

It is the intention of the present government to establish

a "Colegio" of teachers, bringing together all teachers in
private and public education at the primary, secondary and

" higher levels, but not including other workers in education

on the grounds that their problems are different. It is my
view that the Colegio will have a clear christian democrat
majority, given the influence of this group in private education
(which accounts for 28% of the children/schools in Chile)

and its 48% + vote in the most recent SUTE elections.

I expressed the view that however correctly representative

this group may be, it will be looked upon by many as a creation
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of the present government. It will not be generally appreciated
that SUTE and its predecessors also were established under the
governments of the day in accordance with Chilean laws affecting

public servants.

When the Colegio is established, it will have initially
a nomihated executive.as elections are not permitted at the
present time and is likely to be composed only of opponents
. of Unidad Popular. As with the designation of the Presidium
of SUTE following the 21-20 election results, it is a case
of "winner take all". This was the criticism of the christian
demccrats against the former SUTE leaders and now it appears

that it will happen the other way round.

Over the years, the radicals have been the strongest group
within the ranks of the teachers, mainly due to their very
strong influence at the primary level. Their attitude to
international issues has been the dominant one - cooperatioﬁ
with both WCOTP and FISE without affiliation to either. They are
the group which has suffered most from the recent developmeht&
They had been reduced in strength within the SUTE Executive
from 15 to 1l when the christian democrats gained seats from
all the groups within Unidad Popular and now will be excluded
from the Colegio Board because of their support for Unidad
Popular. (It is possible that they might have refused to

accept the Colegio in any case.)

GENERAL REMARKS

The WCOTP visit to Chile is the first by an international
teachers' organization. IFFTU has announced its intention
to send an international commission but to my knowledge, it

has not been there so far.

Supporters of Unidad Popular within the ranks of SUTE would
like to see an international commission from the Confederation
of American Educators (CEA), WCOTP and FISE visit Chile.
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The Ministry of Education has expressed its openness to
talks and the provision of information. We will be studying

further the possibilities for arranging such a commission.

Prior to visiting Chile, I cabled to the Vice Admiral
who is the member of the Junta responsible for education,

Hugo Castro. His response was as follows:

"Visits by international representatives
are unofficial unless by invitation. On
dates indicated, I will be absent, returning

after Monday, February 4. Regards."

When I was in Chile, I met with senior officials of the
Ministry of Education including the Asesor of the Ministry
from the Army, Captain Morales. He answered freely the
questions I put to him. The Director of Primary Education
and Teacher Training expressed the view that I would have

met the Vice Admiral had he been in Santiago at the time.

Although my visit was considered unofficial, I had no
difficulty at all in entering the country or in meeting whomever
I wanted to meet. As noted earlier, I have not mentioned by
name all of the people whom I met in order to avoid any
implication that opinions expressed in this report can be
attributed to particular individuals. My comments are
opinions and assessments based on a variety of discussions
with both supporters and opponents of Unidad Popular and the

present government.

On my way to Chile, I was in Panama for a variety of
purposes. During this visit, I met also with Mario Astorga
who was President of the Unién de Profesores de Chile (UPCEH)
before the formation of SUTE and Minister of Education in
President Allende's first Cabinet.
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Mario Astorga was in Paris in connection with a Unesco
project at the time of the coup &'&tat. All former Ministers
of President Allende were detained after the coup (I was told
most of them are still in detention, although none have lost
their lives to date) and thus Mr, Astorga is currently remaining
in Panama. The government of Panama has raguested the Organisation
of American States to support a six-month contract between
the government and Mario Astorga and it is anticipated that
this will be accépted. During that period, Mr. Astorga hopes
to resolve his position on a more permanent basis. Pending ‘
the conclusion of the OAS contract, he is in difficulty and
WCOTP has made available to him some financial assistance as.
a former teachers' organization President with whom we cooperated

actively during that period.

CONCLUSION

Over many years, WCOTP has been active in attempting to
find working solutions in many and varied situations, such
as the one in Chile. Our objective has been to study the
situation from the point of view of .the teaching profession
and the children whom it serves and the national educational
goals. We do not base our judgement on short-term advantage,
oversimpiified press repbrts or the often exaggerated claims
of ore party or another. In this way, we hope to securé for our
acticons the full support of national teachers' organizaticns
of all points of view and thus make a more significant contribution
to the protéction of the interests of the teachers concerned.
In this spirit, I wi;l be in touch with the WCOTP Executive
Committee in regard to future action by WCOTP in relation to

the Chilean situation.

Februarxry 1974



