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I. INTNODUCTION

1. . A! its.)+th pl-enary rneetin6, cn 2lr Septenbet 1976, the ceneral- Assenbty decidedto include in the agend.a of its thirty-fiist session the iten entitled 'Re;o; 
----

of the International Law Comnission on the work of its tventy-eighth session,, and.to al-l,ocate it to the Sirbh Cornittee.

2. fhe Sixth Cormdttee coasidered. this iten at its l3th, ll+th, 16th to 3!thand 60th meetings, her-d on ?, 12 antt fron 13 october to 2 Novernber and onf Decenber 1976.

:.. At its l-3th meeting, on ? October, IUr. Abdullah El_E"ian, Chairnar of theInternational Law Connission et its twenty_eigfrth aession, introduced. theConnission's report on the work of that eussi;'n. V At the 26th neeting, on25 October, he cornnented on the observations vh icf,- had been natle during the d.ebateon the report. The nenbers of the sixth conmittee e:q>ressed. their appreciation tothe Chairner of the Connission for his statements.

4' TtIe repo"t was divided into six chapters entitred: r. 0rgarization of these€sion; If. The most-favour:ed.-nation ciause; fII. State respJnsibility;rv' succession of states in respect of natters other thar treaties; v, The 1avof the non-navigational uses of internationar vatercourses I and \rJ. other decisionsand conelusions of the CorEnission. Chapter II contained a set of ?7 dralt articLesprovisionally adopted by the Corunission in first reading on the most-favoured-nationcl'ause ' chapters rrr and rv contained draft articre" p"ori"i-"J:.y 
"aoft"a uy trr.Con:mission- on State responsibility and on 

"r""u""ioo oi Status in r"sp.'"t otmatters othex than treaties, respletively. chapter v contained. a description of theconmission's vork on the r-aw of the non-navigationat uses of international$atercourses. chapter vr concerned ttre q'esiion of treaties conclud.ed. betweenstates and international organizations or- butn..n two or more internationalorganizations ' the concrusions of the corarnission on the prograane and. organizationof its '^'ork on the basis of recoanendations nade by a pr-anning group establi.shedby the Connission arrd a number of adninistrative an^a oirr"" ,"itJ"".'
5, . At the 5oth neeting, on .l Decenber, the napporteur of the Sixth Co,nrn;1gg6raised the question whether the corurittee, in a'ccoraance with established. practice,wished. to include in its report to the Geaeral Assenbly a suulary of the naintrends which emer€ted in the course of the d.ebate on the iten. A'fter referring toGeneraJ- Ass enbly resolution zzge (:rl(If) of B Decenber r$7, tfre iaf;.;;*iDfor&ed the cornnittee of the financial- inprications or the questiin. At the ssmeneeting the sixth connrittee decided trrat, in view of the subject-natter o the reportshould include an anar-yti ca1 surnnarlr or irre co--ittee,s tebate on the iten.
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II. PROPOSA],

6. At the same neeting
resor.ution fit c,el zlit .Fj

the representative of the Nethellands introducetl a d.raft
sponsored by Al-geria, 3olivia, Bul-garia

tr'ederal-
the the Philippines,

the
N the United States of Anerica and Yusoslavia

see para, 251 belov

IIT. DEBAT]E

7. The representativee who participated in the debate congratutated the
Comission for the substantial and constructive work done at its trrenty-eighth
session vhich had enabled it to conplete the first reading of the draft articles
on the Eoat-favoureil-natiou cLause, to achieve consiclerable progress in the
preparation of rlraft articles on State respoasibility alod succession of States in
respect of natters other than treaties and to exa,ndne the first 

"eport 
by the

Special Rapporteur on the lar of the non-navigational uses of international-
natercourses (A/CN.\/295). The report of the Counission had great intrinsic nerit
antl constitutett a valuable source of infornation for the interpretation and
application of intenrational l-ar and for futuxe stud.ies in that fieltl. Soth in
fornat and content, it prowided further evi d.ence of the vaLuable rol,e of the
Comission in the codification and progressive developnent of internationaJ- Law.

8. The Comission was praised for its continued efforbs to contribute to the
fulfilnent of the Assenblyrs responsibilities under Article 13, paragraph 1 (a),
of the Charter of the lhritecl Nations. The progressive development and codification
of international lav wo.s not an easy task in the Uniteti Nations, which vas
constaDtly eonfronted. by chal:ges in international relations and profor.rntl political
anal ialeolo€:ical d.ivisions anong its Menbers. Against this background, in the
Comission, the over-all standard. during the past five years had been in the high
traclition esteblished by antl e:tpecteal from it. Wlrile sone uight conplain about
a certein lack of speed, the lrork of cod.ification whi ch had been entrusted to it
called. for extensive research in the fiel.ds of State practice, Jurisprudence aatl
tloctrine. Moreover, States were often over-hesitant in replying to the
questionnaires <lrawa up by the Connission. But there was no questioning that the
clraft articles 

"esulting 
froa the vork of the Comission, together with the

connentaries, hed alvays constitutett the basic device in the treaty-naking process.
T?re advantagee of that nethod. coul-d. be appreciated. even more in sone other
instances, such aa the Unitetl ltlations Conference on the Law of the Sea vhich, at
its series of seBsions, haat not succeeded in draving u! a convention for want of an
ad.vanced drafb.
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9, The practical achievements of the Corruu:ission in the flefd of iuternational
faw derivecl from the interaction between the scholarly studies" the c omloentani e s
end the d.raft articles it subrnitted." the deliberations of the Sixth Conrn:ittee and
the ffritten observations fornuLated by Governments, The functioning of that
triangle - fnternational Law Comnission, Sixth Connxittee antl lega1 departments of
lllember States - was one of the rost inportant prerequisites for the United Nations
contribution to the codification and progressive devel-opment of international l-aw.

10" Severaf representatives indicated that their covernments attached the
greatest irnportance to the Conr:rissionts vork in the fields of progressive
development and codification of international law. This was the Bore so since it
wa,s now to the Cornroission that the inter.national comunity had to l_ook to see
refl-ected in nev and. generally acceptabfe legal norns the vast cha.nges that lrele
ta.hing place in uany spheres, especially that of international co-operation. The
Connrissionrs reports prov-ided. increasing evidence of the importance which the
Con:nissionrs members attached to conter:porary d.evelopments which had a bearing on
the subjects discussed. fn thi.s connexion, the particular significance that the
rnternationaJ- Law comnission had for the d.eveloping cormtries was stressed. rt
was only urfailing respect for the abso]ute inviolability of na.tional sovereignty
and territorial integrity lrhich couLd secure to the poor and the rtilitarily veek
a clinate of peace and stability" and there could. not and nust not be a.ny erosion
of that pr.inciple. It vas gratiflring, therefore, to note that the princip].e bad.
founcl expression in the Connissionrs work. The Conmission had also sholrn its
avareness of the fact that all efforts directed. tohrard.s the progressive d.evel-opment
and. codification of international- 1av night renain steril-e unfess they led to
econoi:ric hope snd betterment and. ul-tinateLy to true econonic independence for al.l-
peoples throughout tlre rrorld.

11. Some representatives stressed that the codification of internationat lair had
become an increasingly complex and. sensitiwe task. The birth of a large number of
States had. created a nel' intexnational cfinate in the legal- sphere. The
codification of international, 1aw should, therefore I take account of new demands
and aspirations, as werl as the id.eas and legitinate interests of a1f states. The
rules of international- l-aw $hich the International- Lav Corrmission was endeavollring
to develop and codify shoul"d contribute to the solution of current probleus between
States in the interest of all States. Those rules should clearly d.efine
relations betrreen States in accorda.nce vith the need_ to maintain peace and
security, to build. a nev international economic order and to ensure the free snd
independent devefopnent of al-1 peoples. By striving to achieve those obJectives,
the CoffLission wou]d be contributing to the reshaping of conterporary
intemationa"l relations. The 1ega1 solutions formulated by the Intelrrational_ Law
conrtission required the courage to Look beyond tratlitional international law and
tske into account the opinions and practice of alt States, as could be seen in
the coronentaries on the d.raft articles. The conrnission lras to be eongratulated
bn the fact that some of the draft articles contained. in its latest report 

"includ.ing article 21 of the drafb e,I'ticles on the most -favoured--nation clause and
artiel-e ]9 of the draft artictes on State responsibility, shor+ed. political and
socisJ- sensitivity to a new world. order. The Coi,nn:ission should not be detened
tYorn making further efforts in that direction by the fact that States night
xeproach it for its daring.



A/ 3r / 370
English
Page 9

12. Some representatiyes stressed. the importaltce of international law as the
basis of relations between States a.nd., in confornity vith the cur?ent trend towards
the relaxation. of international tension, as a najor factor iu the solutlon of
contemporary problens, including the prevention of a new wor]-d. war, A period of
lessened tension afford.ed favourabl-e conditions for the progressive development of
international faw. The present era was narked by such txend.s as the irresistible
ad.vanc e of the forces of peace and progress, the liquictation of colonialism and
the emergence of new States pursuing a policy of peace; those trends in themsel_ves
afforded yet fi.rrther scope for the deveLopment of Derr principles and provisions of
international Law, Thus, the codification and progressive developnent of that law
could be seen as one aspect of a cornpl-ex of efforts directed. toward.s the
relaxation of internation€.1 tension and the estab.Iishment of a aew system of
international relations. The enbodi.nent, as norns of i.nternational J.av, of tfre
p"ogressive principles of international ].ife wouLd Leaal to a strengthening of the
international legal system.

l-3. Sone representative s , referring to the el-ection of the Eenrbers of the
Connission schedul-ed. to take place at the cr.rrent session of the Genera^I Assen$ly,
stressed the great importance tbey attached. to the election and, in particular, to
the applj.cation of the principles laid d.or.m in article 8 of the statute of the
Cornnrission. It was extremety irportant for the internationat comunity and for
tlre development of international- l-aw that the members of the Conmission shouJ-d not
only fulfil the required. cond.itions, but that the najor civilizations &nd the maln
l-egal systens in the wor1d. should be represented. The ain of the codification and
the progressive itevelopment of international law was to establish a lav for the
existing internationa] comunity so that all States, layge arld snelf, old and new,
ni6iht participate in the task and so that all nations woufd. feef responsible for
that 1aw arrd. feel- confid.ent that it expressed the needs of the L'orld connunity.
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B. Tbe most-favoured-nation clause

]\, Representatives who spoke on the chapter of the Cournission rs report alevoted
to the raost -favoured*nation clause 2/ exlressed in Eeneral their se.ti.sfaction at
the completion, in first reading, oi the-araft artiJtes on the topic, as had been
recorcmended by the General Assenbly in resolution 3)+95 (x)0(). ?ribute vas paid. to
the Special lapporteur, i'lr, XnCre Usto?, s,rrd. to the nembers of the Coroission on
their achievement " vhich represented one of the most inportant steps forvard tsken
by the Cornroission at its twenty-eighth session,

15. In the opinion of sone representatives , thexe coufd be no doubt of the
timeliness of the Comr-issionrs r.rork on the topic, for the principle of most-
favored-.nation treatnent was of the greatest inportance for co-operation araong
States in the sphere of econoroic rel-ations in general arld in the devel-opnent of
interrrational trad.e in particular, This vas shovn by nutrerous internationaf
docurnents such as the Fina.l Act of the Conference on Security a,]f,d Co-operation in
Europe and the Charter of Economic Rights and Duties of States. Tbe vierq vas aJ-so
expressed. that the most -favoured.-nation clause was an irDportant instru[ent for the
prorotion of equitable anrl nutually ad.vantageous econonic reLations amng all
States regardless of existing differences in social systeas and levefs of
devel-opnent. It should be stressed., hovevex, that the application of the clause
vas not linit ed to trade or econo::ric relations but al-so applied to the most d.iverse
inter-State vel-ations. The fact that its application was no l-onger lirritect to
conmlercial treaties but extended to such diverse fieLds as transport, the
establishment of aliens" diplomatic and- consul-ar innunity, the adninistfation of
Jr:stice and intel-lectual property rnad e it particularfy necesEar5r to regulate the
clause on the legaf 1eveI"

15. iviany representatives conmented. on the set of draft articles atloptecl in first
read.ing by the Comdssion, either as a vhole or with reference to specific
provisions. Some observations vere also made on refated aspects not covered. by the
tlrafb .

1. Coiiurents on the draft articles as a whqlq

1?. Sevexal representatives considerecl the set of 27 draft articles to be
generally acceptable and a good basis for further I'ork. The opinion was expressed
that the set of articles on the nost-favoured-nation cfause met in general the
req[irenents in respect of such articleso for it inclucled all the questions the
cotlification of r,rhi ch ni ght be useful for the practical application of the c]-ause.
?here vould, of course, be further d.ebate on many relateil questions vhictr coul,d.
not be ful1y settted at a first read.ing. But the draft represented an acceptable
beginning of a soluti.on on a subject that was in itself controversiaf oving to the
conflicting interests at play; it contained several vaLrabl-e prorrisions on the
Iega1 effects of the clause inte" partes as well as for third States.

4 10L(l., cnap. _tr.
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18. A nurlber of representatives considered that the draft articles were si.mp1e,clear and concise. Horever, the viev was expressetl that the tert of some of then
was ah'ost too cond.ensed., so that it was necessary to refer to the con$entarl- in
ord.er to find the answers to a nunber of important questions.

19. There was general agreeuent that the draft articles shoufai be passed on to
Governarent s for their connents in the fom in which they had been sibmitted to the
General -Ass erably. In this connexion, sone representatives, noting the Conrrissionts
desire to base its study on the broad_est possible foundations and. in ord.er thatthe drafb articles wourd fulry reflect th-e nodern developnents in the field of
international- trade, felt that it would be hi ghly benefitiat to submit then, priorto their adoption in second reading, arso to the co:r:petent united lrations bodies
which dealt with neta-legal- issues that ni5ht irryinge on the operation of the
clause, such as the United..,tations confer'ence oD Trade aod. Devllopnent (uNcrA-D),
Those or.qans couLd rrake invaluabfe connents on the draf! articLes. rt vas also
suggested that the draft erticles sbould be trarsnitterl to the various reEional
econonic groups for their connents.

(a)

20. Sone representatives quotetl vith approval from passages contained in
paragraphs 37 to 4a of the conmission rs re-r:ort on the relationshiD betveen the
cl-ause and the principle of non-d.iscrininaiion. rt was said in tliis connexion
that tbe d.efi-niti.on of rcst-favouled-nation treatment given in draft artiele 5
covered. the ideal case, in vhich the treatnent which the granting state accorded.
to the beneficiary state \'as no less favourabLe than that it extended to any third
state- rhere vere, hovever, in practice cases in vhich states conducted their
trade and other economi c relations with specific countries on other bases and. tbe
comigsion had inclutted recognition or their sovereignty in ttrat respect in draft
article 26.

(b) ftre nost-favoured.-nq.lion clause and the different levels of econonic
tlevel-opmeryL

21. Sone representatives considered that the ttraft restecl on a firm found.ation,
for the Conntrission, in forrrulating the articles, had proceeded. fron the generalLy
recognized principles ard. rul-es of international law and fron] an evaluation of
State practice, judicial clecisions and. legal writings. The articles took into
account the flrndanental changes that had taken pLace in intelnational econoiaic
relations, and especially in international trade, d.uring reeent yeaxs, and also
the need to abol-ish unjustified trade barriers aEd promote interrlational
co-operation on the basis of mutual respect and equity. In particular, they had
the nerit of taking into consideration United. Nations resol_utions on the new
internationa] econonic ord.er. Taken as a wbol"e, they xepresented progress toward.s
the establistuient of d.evelopment law in keeping vith the requirenent s of that new
order. At a tiroe lrhen efforts were being made to institute a new international
economic ord.er, the cLause coul-d. obviously not be rriewecl in the same light as in
the past, ancl d.ue accolmt must be taken of its negative impact on econoaically
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d.isadvantaged. partners. Theye shoul-cl- therefore be some restrictions regarding its
application. In this connexion, satisfaction riq as expressed at the el-aboration by
the Corrrnission of nev rul-e s reJ.ating to exceptions to certain cornroitnents in the
most-favou?e d*nation cl-ause vhich cou1d. go far to ehange the law relating to
international trad.e. The Coumis sion, vhose size and coinposition were particularly
conducive to disciplined anal objective consid.eration of the issue, was to be
conmended on its courage in consid.ering the question of the raost-favoured-nati on
elause in the context of reatity.

22, Certain representatives , nevertheless " wond.ered lrhether the Coanission had.
given sufficient study to the interrelationship between the application of the
clause anci the position of the aleveloping cor:ntries. That aspect of tite draft
should be given fu:'ther etudy at the second reading, tahing into account the
specific measures that could be adopted in ord.er to institute a nerr international-
econornic order. Since thig vas the first tine that the Cournission was dealing with
econonric relations antl iaternationaL l-av, its efforts shoul-d extend to other
aspects of econonic international law and. development faw if it was to be
responsive to the needs of the present-day wor1d., The opinion was a].so expressed
that the draft articles shoul-d take frr1l account of nerq d.eve.Iopr,tents in
internationa-l refations, parti.cutarly in the econorrric field, Given the
fundamental" changes which had occufred since the ftost-favoured-nation system had
first become part of the practice of States, a complete reconsideration of the
system r,right be necessary. For example, while the classica'l, non-conditional most-
favoured.-nation cLause was non-discrininatory, abstxact and autonatic in its
application, it was doubtfu] that a mod.ern roost-f avoured..nation systen, as adapted
to current needs" could. retain those chars.cteristics. The drafb would have better
reflected modern-day reality if the traditional aIiI outdated. elements prejudicial
to developing countries had been removed from tbe clause,

23. Tn the viev of a nunb er of representatives , due to the Coneissionrs wish not
to be drawn into discussion of econoldc policy natters, the draft d-id not
effectively reflect the spirit of ner,r econonic principles generated by recent
international- events and appxoved by various international Legislative foxums,
Sone of the articles foriauJ-ated by the Comission did not adequately take account
of the declarations €nd resolutions rvhich had been adopted. in the past years to
lreserve the intelests of the d.eveloping countries. In that connexion, specific
rirention was made of the Decleration on the Establishment of a l{ew International
-t,jcononic orrler (General As s ernb]-y resolution 3201 (S-vI) ) " the chart er of Econorni c
Rights and Duties of Statee (General Assernbly resolution 32BI (XXIX)), the
resolutions of the General Asserably concerning the permanent sove"eignty of all
peoples in relation to their wealth and thei" natu!'al resources, arrd various
l:esoJ-utlons oI ul{u IAIJ.

2\. It was also arlded that the history of tbe most-favor.ired-nation clause was
revealing in itself: the clarlse had been inserted especial"ly in treaties of
fri endship, trad.e and navigation of the earl-iest type in order to ensul-e the
enj oyment of the greatest benefits or of equality in the advantages accorded by the
granting State to ary other Stai:e. But in the pa6t it had generally been the
developing corntries vhich could. be identified. as the granting States as opposed
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to the beneficiaxy States, al-though there vas in principle reciprocity of
treatment, the a'eaker menbers of the international corruunity had of't en been asked
to give equal naximrm concessions to the stronger Powers. That praetice had
cba.:r6ed quite rartically, as recognized by the Corr:nission. Since the aclvent of
LII{CTAD it had become custonary to refer to the d.ifferent }evels of econor-ic
d.evelopnent with a vierr to ensuring greater benefjts for the d.eveloping countries.

?5. The viev tras al-so expressetl that nost -favoured-nation treatnent had. evol-ved
in response to the needs of the main trading nations anal of international trade.
Tbe Comissionrs conments on the abanclonment of the conditionaf clauae revealed.
that instead of coherent development, there had been a series of oscillations in
the positions of the main trading pa:'tners as a result of fluctuations in
internationaL trade end in the cornmercial strength of the States concerned. Thus
the evolution of the cl-ause had been a response to considerations other than
strictly legal" ones. The Conraission had recognized that reality but hact emphasized
the J-ega1 character of the clause and the legal. eonditions governing its
application. The Conrnission had stated. on several- occasions in its comenta4r
that it was unwilling to bridge the gap betveen La? and econornics. Although it
referretl to developuents in the General Agreement on Tariffs and Trade (CATT),
UiICTAD and elsewhere, its draft a"ticles did not reflect the progressive
development of rules in international trade r.rhich lrould be beneficial to
d.eveloping countries. I,leverthefess, neta-1egal realities did exist and, to a
lerge extent, detenrined- the shape and. content of sny l-egal principles which were
the subject of efforts at eodification, since neither the evolution nor the
progressive alevelopment of international law could te.ke place in isolation from the
intertrationaL, social-, econonic and poLitical realities governing the relations
betrreen States.

26. fhe opinion was further expressed that the Coronission, vhose &im was to
cJ-e.nify the scope and praetical effect of the clause as a legal institution, had
eLabo"ated a ].egal r6gime of the clause which affj.rrned uost-favoured -natj.on
treatnent as the norn of international tracle rel-ations, fron which only certain
derogations were pernitted, In so doing, the drafb articles dicl not ta^ke account
of the devel-opnent of international trarle relationg since the Second l{orld'llar.
Illrat the Comrission regarded as exceptions to the cLause ltere actuaLfy a
mod.ification of the clause resulting from tbe cha-nges rthich had occurvetl in
international trade relations. That was tlue of the pronotion of concessional
trad.e advantages between d.eveloping countries, of the lreferentia"L treatrnent to
be accorded the products of developing countries in the laarkets of the developed
countries, and of the role of free-tra.d.e areas a;nd custons unions and' the question
of the preferenti"al or national treatDent accortlerl to one another by nerDers of
such associations, ft vas, therefole, felt that the ].egal r5gi:ae of the $ost-
favoured-nation clauae could not be elaborated by 

"eaffirndng 
the supremacy of the

cLause in trade relations between States, since, as far as the developing
countries rrere concerned, UIfCTA! had categorically statett that that wou-Id satisfy
the demands of forrra] equality but vou-ld create grave inequality in its
application. The corudssion should. review those provisions of its alrafb rthicb
Oia not take due s.ccornlt of different levels of econornic developnent and shouLd
pronote the development of contenporary intemationaf trade relations in conformity
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vith the decisions of trl,lcrAD and other foruns. rt shou-l-d take into account thepivotal role of regional econonic integration novements in the development of theagricultur:al and industriaL sectors of developin,3 countries participaling in such
movenents, the right of deveJ-oping countries to accord advantages to one another
without according them to aleveloped third. States, and their right to receive
non*reciproeaf and. non-discrininatory preferential treatment for their products
fron the tleveloped countries,

(c)

27. several representatives noted. with satisfaction that ttre comission had.
followed the vienna convention on ttre l,av of Treaties closer-y in drafting thearticles and that it consideretl that they shoulcr be interpreted in the ti6ht ofthat convention. They agreed with the conr,rission that the drafb articles sboul-d.
be al autononous set and. not an €rnex to the Vienna Convention.

(i) Scope of the draft

28. The opinion vas expressed, with reference to paragraph l+5 of the Connission rs
report, that the cormrission had appropriately focused on the legar ch&racter of the
clause and- the effect of the clause as a legar institution in the context of alL
aspects of its practical application. It had therefore rightly studied. the clause
as a special aspect of the general law of treaties without considering the cl-ausers
different fierds of application, since the question of when and to what degree the
clause coul-d and shoul-d be applied. was not within its competence. rt was said. that,
on the other hand, the Cor,:mission had studi.ed, in accordance r,rith j.ts functions, the
1egal consequences of the appJ-ication of the most-favoured-nation clause in the
different fields of inter-state relations and in the d.ifferent internationa.r
treaties as wefl as the }ul-es of interpretation to be adopted and" oore generally,
the 1ega1 p"oblema involved in the application of the cfause, That approactr was
to be welconed since it had 1ed the coneission to subinit drs.ft articles in whi.ch
the clause was consid.ered in a general ms^nner and not in relation to the field. in
vhich it was apptied' The couunission courd not examine all aspects of the Eatter
nor al-.l- individual cases; it nust linit itself to the task of codifying general
rules relating to the need.s and. aspirations of the international comdunity. The
coiment was also uade that, in vi ew of the inportant roJ.e the clause playecl in the
field of int ernat i oEal trad€ aDaI of the diffi.culty in corapletely dissociating its
1e641 and econonic a,spects, the Co@ission had had. to solve interdisciplinary
probleus taking account not only of the le6a1 aspects but alsa of the econolric
conditions in which the clause vas applied, a fact that was welcomed. Although the
cl-ause vas closel-y linhed vith international trade, the Corimission had been
particufarl-y wise in declining to be clrar,m into a discussion of econoni.c policy
natters, which were best dealt with in other conterts and bv other bod.ies of the
Uni.ted i,lations.

29. Reference ras made to the fact tbat the Corurission had indicated it was aware
that the provisions of the dTaft articles vould not give sn autonatic solution to
al-1 questions vhich :night arise in connexion with the interpretation and application
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of most-favoured-nation clauses. some representatives , therefore, considered that
the clraft shoul-ci contain a,n article on the settlenent of disputes. Anong tbe
r€asons in support of this position it was said that in the absence of 1eg€J-
preced.ents, the inpLenentation and interpretation of a future convention creating
new rights and duties would inevitably gi.ve rise to d.isputes. It vas asserted
that, for exa.rople, the question of how to d.etermine the cond.itions in vhich a
state night cl-air,i benefit rrnd.er a generalized. system of preferelces was likety to
remain contloversiaL for a long tirne. A state shoul-d not be the soLe interpreter
of the ruLes concerning the rnost-favoured-nation cLause; without a uniforn
interBretation and the establishnent of settl,enent proced.ures, the application of
the ruLes night lead to the disintegr.ation of carefully negotiated conpronises
designed. to give bal-anced. protection to conipeting rights and interests, Ttre view
vas exlpressed ttrat the settlenent mactrinery shourd i.nclude a wide range of choices
of settlenent methods, including those specifieat in Artic]e 33 of the Ctrarter. If
tbe parties failed to agree on a particular methott of settl.enent, they should be
entitLed to refer the ctispute to compulsory arbitration, a procedule which woufd
be of grea'r advantage in preventing States from being subJected, for exarq)le, to
political or econonic pressureo fron other States. Reference vas made in thrs
connexlon to existing precedents such as the protocol to the l.{onte.r-ideo Treaty
lrhich established the Latin Anerican Free Trade Association. I:hphasis was also
placecl on the right of a party to a dispute ari.sinp: out of the application of a
most-favoured.-nation clause and invoJ-ving the interyretation or application of the
draft articles to refer the natter for iud.ieial settlenent to the International
Court of Justice.

30. The view was al-so expressed. .,rith regartl to the settlenent of disputes that
such ara.ngement s cou-1d. concern only disputes arising froI1 the application of the
future convention, for vhich measures pxovid.ed. by international faw coul-d be
applied, and not disputes which night arise between parties to an a6reement
containing the nost-favoru:ed-nation clause.

31. Other representatives agreeal vith the Cormission that it was not useful, at
the present stage, to incl-ude a provision on the settfement of disputes and vith
its d.ecision to refer the question to the General Assenbly antt }iei,rber States and,
eventually, to the body entrusted. with ttre task of finalizing tbe draft s.rticLes.
It vas said. in this connexion that, ilespite the special charactel of the cLause,
i.t shouJ-d not be forgotten that t?eaties of that natrre were treaties like others.
Any problens which arose and the roachinery for tbeir settlenent should be subject
to the s a-ne r6girne applicabl-e to other treatieso and there lras no justification
for departure fron the approach actopted. in the Vienna Conventi on on the Law of
Treaties on that subj ect .

32. A number of representatives, add.ressing themselves to ttre specific case of
the iuropean .tlcononic Cornnunity, considered that, as a shol-e, the drafb articles
did not take ac count of the reality of the Cornmunity, its requirements and concefns.
The opinions expressed on this point by reference to sone concrete aspects of the
draft a.re ref.Lected bel-ow under articles 15 and 21, In addition, it was suggested.
that the Conmission should include in the draj't a provision for the applicati.on of
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the clarrse to councrcial- rel-ations between States or groups of States with
diffe1.ent ecouolric systens; the provision could. be baBed. on the Final Act of the
oou,fer.ence on Security and Co-operation in Iiurope.

(ii) Forn of the draft

33. I,/ith respect to the final forn of the codification of the topic, some
r:epre sentat ive s found the draft articles generally accepta,ble as a basis for the
eiaboration cf a convention at a future tlate, vhich wou1d. be s.n effective instrument
for proreoting international tratle on a non-discrininatory basis. Other
Iepre sent atives , hovever, Teserved. their position as to I'hat the final forn should
be.

2. Connents on the various alraft articles

AfiicLe i-

34, It r,ras suggested that the words rin mitten form" be added afber the vord
''treatie s ".

Article 2

Paragraph (a)

35, Sonre representatives favoured the elimination of paragraph (a) since the
d.efinition of the term "treaty'' r alTeady laid dovn in the Vienna Convention on the
Law of Treaties, 'sras a broad definition tbe pulpose of vhich was to restrict tbe
roeaning to treaties in written forrl between States.

Paragraph (e)

36. Sone representatives supported. the inclusion of paragraph (e), as a
definj.tion of the tem 'rnaterial" recipxocityrr was essentiaf to a proper
und.erstanding and interpretation of the a"ticfes, naking it possible, in
particular, to distinguish tha.t term from ttfornal reciprocity'r. Other
representatives considered. that tbe meaning of the terms ttmateriaJ- reciprocityrr
arld "equivalent treatment'i was not conpletely clean, even tbough the coronentary
to artieles B to 10 shed some light on the point, It was said that neither
paragraph (e) nor articles 9, 10, 18, paragraph 2, and l), pa.ragraph 2, clarified
the relationship betveen the nost-favoured-.nation clause and naterial reciproeity,
a question vhich shou]-d be given further attention by the Cormrission, It was also
said that paragraph (e) was more of a substantive prorrision then a clefinition. 0n
the other hard, doubts r.rere expressed about its usefu.Iness.
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Article 3

37. It vas said that this article cou-ld be retained although its object vas
covered by article 1 and. by the norms of general international law,

Article \

38. The view was exlressed that article \ should state more expli.citly that lt
was a question basically of a relationship betveen States deriving from the valid
terns of a tTeaty in force because there were many treaties concfuded in historical
circu:lstances 'dhich no longer prevailed, the opinions were al-so expressed that
articles )+ and- 5 should be combinerl in a single article and that the provisions of
those t\^'o articl-es shou-l-d be incorporated in article 2 so as not to detract from
the traditional inportance of definitions.

4$iele!--Z-c!4--L

39. The view was expressed that articles 5 a.rrd T should be revieved to take into
account that a beneficiary State shoufd not autonatica]ly be entitled." under a
most.favoured-nation clause, to a]-l the privileges enioyed by the third State when,
due to the existence of a specia"l relationship between the granting and third
States, the extension of those privileges to the third State in a particular field
'was sonethinE more than an act of colrurerce.

Article 6

l+0. The view was expressed in support of the article that its provisions recognized'
the principle of the sovereignty and liberty of action of States.

Articles 8" 9 snd I0

l+1. It was stated that articles 8, ! and 10, by specifying that the clause was

the exclusive source of the rigtrts of the beneficiary State, were in accordance
vilh State ancl judicial practice. Doubts ltere, however, expressed as to the
reservation in articfe 8 whereby the parties could agree on contlitions since it
,aas said that a clause conbined with rnaterial reciprocity was not conducive to
the uni"fication and sinplification of internati.onal relations. fhe vi ew was also
expressed, vith reference to paragraph (21+) of the cornmentary to articles 8, 9

and 10, that the draft articles, by acknow.led.ging the necessity of establishing
equivale.nce " woul-d offer the most disadvantaged cor.rntries an invaluable asset in
their negotiations with their rnore cleveloped. counterparts.
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Articl-es lf and 12

42. The viev llas expressed that the threefold. condition of sirnilarity of subject*
natter, category and relationship which, under articles f.l and 12, would app.ly to
the grenting cf rights d.eriving urjder a most -favouced-nat ion clause, vas in
keepin3 with the free wiJ-l of the partles and with judicial practice.

Articles l-3 and 1l+

l+3. Sone representatives supported artic-Les 13 and 14 in general. Ilith respect
to article 13, it was said. that the rule stated. in that articre was in conformity
with noclern thinking on the operation of the clause. one suggestion was nade to
adcl to article 13 a statement to the effect that the nost-favolrred-nation clause
shouLd' either not mention any condition at all or shou-l-d. expticitfy fonnulat e such
condition as a cond.itional- cl-ause. rt was also suggested that article 13 should
be linked with articl-e B so as to be subject to the exception contained in this
Latter article regarding the principle of the independence of the contracting
parties.

Artic]-e 15

bl+. Tn relation to article 1!, representatives addressed themselves to the
queation lrtrether or not the most-favoured.-nation cl-ause attracts benefits granted-
within custorns unions and siililar associations of States, In this respect, it
nas stressed. that, as the Corunission pointed. out in paragraph (26) of its
conmentary on the a"ticle, that question was of special importance in cases where
the granting State entered into a custorns union or ottler association after the
conclusion of an agreement containing a most -favoured-nation cfause whicn was no!
coupled with an appropriate exception. The roatt er took on added inportalce in
view of the growing trend tor.rards regional economic integration in all axeas of
the worl-d- regardless of the leveI of economic development of the Statcs in those
ar€as. In the view of some representatives - as the decision r^'hether or nor r,o
incorporate in the draft an exception referring to eustoms unions and similar
associations had- enormous political iaplications, the ultimate decision voufd have
to be taken by tbe States to vhich the draft wa6 submitted.

\5. I'{a.ny repre sentat i.ves agreed that the International Larq Commission had been
right not to attenpt to formulate a rule establishing a genera-l exception to the
principle of application of the most -favoured-nation clause in the case of customs
rnions and other associetions of States. ft was said that althou:h the righi: of
lvlenber States to conclude whatever agreertnts they wished vas an inalienable
element of their sovereignty, the nost -favoured-naticn clause should not, in
principle, be subject to exception lest it l-ose its value. Broad exceptions to
the clause were incompatibfe with its definition as set forth in article \ and
rrith the definition of ''thixd State'' set forth in article 2, subparagraph (a).
There could, of course, be certain positive exceptions, such as those in favour of
developing cor:ntries, as set folth in articl-es 2I and- ?2, or in favour of land-
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Locked countries, as set forth in article 23, or jn favour of neighbouring regions
for the purpose of developinq regional trade, but there shou-Id be no other
exceptions.

l+5. In the opinion of several representative s , the Comnission vas rieht in
assuining that the beneficiary of the most-favor:red-nation clause lras entitled to
its benefits irrespective of whether the grantin3 State ertend.ed the favowed
treatr:tent to a third State by a mere fact or a bilateral or nul-tilateral agreement.
Customs, political, econonic snC other associations .were governed by the basic
principle of the continuation of treaty obligations, A State should not be
pennitted to evad e its contractual re sponsibilities to certain States by enterlng
into treaties vith other States inconsistent with such obligations. fhe fact that
custous unions a.nd. other such aseociations were ir,portant in the developnent of
international trade and. regional integration should not be taken as a
justification for violating treaty codndtments,

\'1 . It vas statetl that there was no legal basis for the attempts by representatives
of sone exclusive econonic groups to justify their discrireinatory tradin5 policj.es
on the grounds that the rights and privileges accorded to the menbers of such
groups cou1d. not be clained. by States which were the beneficiaries of a most-
favoured-nation clause. In the opinion of some representatives , there vas no
general ru].e of contemporary international law providing for the inplied exclusion
of the benefits granted vithin a custons union ftom the scope of application of the
most -favoured -nation elause. fhe fact that particular agreer0ents contained
provisions na.king specific exceptions to the operation of the cfause confirmed. the
absence of a rule to that effect. tr'rutherlnore, the value of the alraft woutd be
considerabl-y d.iminished were it to include a provision tending to exempt the
benefits granted vithin a custons union fror,- the scope of application of the cfause,
for such a provision vouLd not be in keeping vith the prevailing trend" towards
promotion of economic co-operation smong al]- States, and. particularly States with
different econornic and social systens and States at a d-ifferent l"evel of
d.evelopment. The principle of most-favoured-nation treatrnent was essentially
general in character a,rrd presupposett a.n opportunity for al,J- States to clain its
benefits, vhiLe the aim of exclusive economic groups was to safegua"d prirrileges
for the nost powerful cor:ntries at the expense of the international corrmunity a.nd.

of their weaker partners, The policy and practice of such groups as incompatible
u'ith the Cherter of nconoatic Rights and Duties of States, and particul-arIy with
axticle 12 thereof.

)+8. With reference in particular to the position of the lluropean Xconomic
Conmunity (see paras. 56 and 57 below), it was said that the purpose of the articles
on the nost-'favoured.'nation clause was to codify the general rules concerning tbe
cl-ause and that the scope of the clause went far beyond the context of taade
agreernents. Sesides, as stateal in articl-e 3" the scope of the drafb articles vas
l-iraj.ted to clauses contained in treaties conclud.ed between St€,tes and dicl not apply
to cl-auses contained in treaties concJ-ucted. by international organizations, of
rvhi clr EnC was an example. It vas pointed out that article 23)+ of the Treaty
establishing EEC showed that the founding States had been fu-1Iy conscious of the
fact that the establ-ishment of the Comunitv did not exempt them frorl their
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obligations under nost -favoured-natlon clauses contained in trade agreements
concluded previousfy with third corurtries. Furthermore, during the 20 years ofEliCrs existence, its menbers had frequentl-y had recourse to the traditionaJ-practice of includin3 exceptions in treatils.
49. rn the opinion of sone representatives , the question was one which should besolved through a€reements between the states coneerned, for practice had shown thatin that way solutions could be found to aJ,I cornplicated. problems arising when theobliAations assuroed by a State on the basis of the ncst..favoured -nation cLause {ereto be barmonized with its obli3ations derivin.-, fro' its membership in a customsunion or an economic corumunity. Attention r"" d."rn in this respect to theprovisions of ar.ticles 25 and, 26 of the draf.t, vhich ve.r.e deemed'to furnisfr
adequate guarantees. By virtue of article 2J, which d.ealt with non_retroactivity,it was evident that the provisions of the drait arti.cles d.id not directly affectthe present positions and interests of states with regard to custorrrs unfons.Article 26, which deal-t with the freedon of the parties to agree to provisions
other than those in the draft, clearly expressed the resid.uar- character of the
prorri sions of the draft"

50. certain representatives stressed that the question whether a most-favoured-nation crause entitl-ed a contracting state to certain benefits which anothercontracting state granted to its partners in a custons unfon or a free-trad.e area
was basically one of treaty interp"etation, and the concrusion to be dravn cour"d.d.iffer fr.on case to ca6e, The view vas expressed. that to cater for instances
where such interpretation was open to doubt, it wourd be advisable to includ.e a
new arti.cle stating a presumption based on the most probable case. rf it were
accepted that a new nember of a customs union did not generally extend to a state
benefitirrs- fron a most-favoured.- nation cr-ause the treatment it granted. to other
rembers of that union, then such a presr:mptj-on woul_d. operate to exclude theapplication of the most-favcured-nat ion "1.r]"", rt was fel-t that that aplroach
was in keeping with the special nature of customs unlons.

51. l{aJry other representatives Lrere of the view that the draft should al_low for
an exception from the operation of the nost-favoured-nation clause in the cases of
customs unions" free-trade areas and otber sirnilar associations of states. rnthe absence of such an exception article t!, as drafted, tnj.ght be interpreted to
mean that the most -favoured'nat ion clause would inply the extension to lnira
countries of the advantages enjoyed by the meraber States of a customs union or
other similar association, or in other word.s that the nxembers of any such groupings
shoul'd grant to states outside it the same treatment they accorded to those ffithiDit' such an interpretation vould not take account of the existence of custor,ls
unions and- cther simil,ar associations of states and of their characteristicfeatures. Regional integration was an increasi.ngly inportaat reality reflecting
a specia1 relationship of an objective character which did not lend itseu to
generalization thlough the application of a most -favoure d-nation clause. ft wasnot in conformity with customary 1aw to equate, for the purpose of the most-
favoured-nation clause, bilateral- agreenents with multi],ateral agreements
establishing a custorls union or other regional associati.on of arr econonic nature.
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52, It was stated that the so-calLed customs union issue could not be sofved s inply
on the basis of the rul-e of Dacta sunt servancla a.rral the principle of res inte!
atios acta, The risht ot sthEi:Ei-JoinTogAGr in any- way tirey wis[Ed-EiG
prerogative of their sovereilgrty. For sori.e representatives the fact tbat there
lias no rul-e of cust omary international 1aw which wou1g, relieve States upon their
entering into a custous union or other association fro:r their obligations under a
nost.'favoured--nation clause was not an insurmountable obstacle. The Connisgion
did not nerely codj.fy existing .Iawl slthough that rol-e vas very inrportant, it
should not be forgotten that it al-so innovated. and in fact nade law. The
provisions of article 22 vere of relevaJrce in that fegard, l'be view vas also
expressed that even though, aceord.ing to article 25, t]ne draft articles toufd not
be retroactive and even though, accord.ing to article 26, derogations frotjn them 'dere
permissible, it $as clear that article 15, if retained in its present forr':, couJ-il
nake it difficu.l-t to corlplete the codification wo"k.

53. It vas enphasized that the question did not concern on]-y itlEc or other euch
associations of developed States, but affected. aI1 regional groupingg. It was by
no me ans an academic question since the prornot ion of the develolfient and well-
being of count.ries r.as at iasue: the econouicslly more atlvancetl countries - and'
rrith added reason, the wea.ker afld small-er countries - were seeking to strengthen
their econo:riies by means of regional ancl subregional agreements. For that reason e

third States shoufd not as a geueral rule be abfe autonatically to claim the
benefits conferred upon the meurbers of an inte€rateci econornic systeB. Altbough
States participating in a process of integration could not sinply igFore the
legitirnate interests of non' participating States, the autonatic treatment of
outsiders on an equal footing with participants vould tlefeat the purpose of sucb
integration. Application of the most-favoured.-nation clause to custons unions or
othev such groups could barm States which vere nembers of them and rdhich hatl at
the same tine granted roost -favoured-nation treatment to non-meuber States, for it
vould conpel then to forgo the protection of the measures which the lrembe]'s of the
grouns had evolved. to safeguaril their foreign trade and industry ' In the special
case of developing countries, applieation of the Dost-favouretl-nation cLause coul-d
thus eliminate an irportant source of income in the fovn of customs cluties.
tr'urthermore o the other States in a customs union of sinilar association affectetl by
the operation of a most-favoured.-nat ion clause would suffet from the entry of the
beneficiary state into the msrket of the grantin8 state, for the concessions they
enjoyed within the framework of the group would in effect be cancelled.

5\. It vas also stated that an additional reason for not applying the most-
favoured.-nation clause to custorts unions and sinilar associations was the tlifference
in the degree of freedom which states enjoyetl accortling to \thether or not they rfete
merf,bers of such groups. Outside those Sroups, the only restriction on tbe right of
a State to grant or reflrse preferentis.l treatilent to any country vas the
restriction arising from the most-favoured.-nation clause itself, wheteas the eere
fact of entering such a group linited a State to tlealing only with the other
merrbers al]d conpelled it to grant therr what were often substantial concessiong.
Furthernore, a customs union or free-trad.e association in effect constituted aD

entity distinct from its members, in which the organized group of States to some

exbent succeeded. to the ind.ividual member States so that, in the final analyeiB '



Al 3r/ 370
i,hglish
Page 22

it was not the nerober States but the group itseu which benefited. from the
concessions, vhich could not be withd.rann without its consent. rn such
circumstaJrces, the individua] mer.ber states cou-ld hardfy be regarded. as ihost-
favoureal-nations' in respect of each other. Finalry, even if a state which was thebeneficia^ry of a most -favoured-nation clause courd not claim the ad.vantages which
merabers of a customs union or simil-ax association granted to each other, it couldclaim the benefits which such States granted to third States outsid.e the group.

55, SeveraL representatives supported. the inclusion of an exception to ttre
operation of the most-favoured. .nation cl-ause for custons unions or other similar
associations when their members were developing States. It vas said. in this
respect that exceptions for customs union agreements anong developed countries
rtere contrary to the principres of preferential a'c differentiated treatnent of
developin3 cor:ntries. Developing countries had increasing.Iy useai the d.evice of
establishinS econouic unions and. other sinilar associations to accel-erate thejr
economic development. rn order to integrate the narket area of the members,internal benefits had been gjranted accord.ing to the levef of devetopnent. The rol-e
these groupinils had playeal in international trad.e rel-ations during ihe pasr two
decades showed that it was no mere practice of convenience that treaties provid.ed
for exceptions in their favour. I,ihi 1e it was true that State practice and-
doctrine d-id not do nuch to facir.itate codification, the extensive use of such
exe::rptions in cornrnerciar treaties indicated that the parties to those treaties had
not over]-ooked the possible effect of custons unions or other associations on any
no st--favoured-nation treatment previously gra;rted-. states \rishing to establisha customs or simil-ar union often resorted to the 'icustons uniont' exception nith
respect to the norma.l application of the nost -favoured.-,nation clause. The nost
obvious exa;:aple in cu*ent practice was article xxrv of the General- Agreement onTariffs and rrade. A m&ber of other customs union agreements r many of th"r.rno.rg
devefoping cor:ntries " had been drar,m up so as to mahe an exception with respectto the c]-ause' References were r.ad e in this respect to the experiences of the
r,atin Anerican tr'ree Trad.e Association, the And.ean pact anci the central African
Custous an<i lconornic Union which proved. the need for incorporating an express
exception in the draft. (For a related conment, see para. 69 lelow.)

56. A m:mb er of representatives supported the inclusion of a customs-union
exception vith particurar reference to liic. rt was recall-ed. that the Euvopesn
couounities forned a customs union vith a comnon custoiis tariff. within the
Conorunity, not only had customs duties and other obstacles to tracle been red.uced.or elininated ' but alx active process cf integration was taking place within the
framework of cornmr:nity institutions, with a vi er.r to harmonizing economic sJrd. sociatconditions. The objective of the special treatnent accord.ed. by the nenrber statesof the comnmities to eacb other within the fra.nework of the coi:munity treaties
In'as not only the elinination of barriers to trade betr-reen the member states but
also the equaL treatment of the nationals of member States and the ad.option of
cotrmon policies and rures in relation to economic activities. rt vas inpossible
to separate the treatment vhich the membel states ,rccorded. to each other from the
general organization end institutional activity of the European Coumunities as
such. Accord.ingJ-y, only States which were or beca::re members of those coumunities
coul-d benefit from guch treatrDent. The Conmr.mity and its member States had al_ways
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consid.ereil that 1t was under a custonary rule of international ]-av that those
States vhich formed customs r:nions or free-trade zones cou-Id ensure that the nost-
favouled.-nation cl-ause woul-d not gr€rt to thi"tl countries the concessj.ons inherent
in nenbership of such custorns unions or zones. i.Iel$ership in the Corneunity was the
resul-t of a process of negotiations in lrhich the Stateg {hic}r acqtlired the
advantages of nenbership agreed to accept ttte colresponding obLiaations, which
were vider in scope than the obligations usuelly pertaining to a eustorr union.
one such obligation vas acceptance of the Coununity lega] systero which rtas
appli.eable to member gtates, und.er the supervision of the Court of Justice of the
European Corr:nunities .

57. In the view of some representatives , article 15 e,s alf,afbed failed to ta.ke into
consideration the fact thet the menbers of the Comunity had vested in the
Comrutrity all their powers relatin6 to trade policy a,ntl retained., individually,
only the necessary neans to implement bilateral agreenents in thst fieId. Havin3
neither a custoins tariff nor custoraa regul,ations of their own, they could oot Srant
custons or tratle facilities not accorded under the cournon system. Consequently n

there was a basic inconpatibility between rel,ations within tbe Conrrunity on the
one hand, and the application of the most-favor:red-nation clause to codlercial
transactions on the other. It was felt, therefore, that that particular situation
r0ust be recognized in any set of provisions relating to the most-favoured-nation
cl-ause, rrhich purported to represent a eoaiification amd progressive developrdent of
international law on the topic.

Article l-6

58. Some representatives supported in general tbe provisious of article 1"5. Othe"
replesentatives, bowever, expressecl certain reserlrations on the article. It vas
said that its title and text did not s€en to be complet e1y in harmony a.ud tbat tlre
article was rxtc le ar as the term 'inational treatment't had not been tlefined i.n the
draft: also, that article 15 did not appear to be in accord vitb State practice
since it woul-cl entit.Ie a beneficiary state to claira national treatment if such
treatment had been extend"ed to a third. State. fn order to caution the granting
State in ttris respect it vas suggested. that the worcls irunfegs the parties othefltise
agreeri should be inserted at the begi.nning of the articl-e. It was statecl that
article 16 gave much too broad a scope to the nost-favoured-nation clause and woufd'
not, in its present fom, be i.n the interest of the vast saiority of developing
countries. The article assimi.l-ated the star:dards of national and. $ost-favoureal-
nation treatnent, but the national treatment standard was invariabfy the bighest
ord.er of treatment granted. by a State and invariably incorporated not only ttre
standard of most-favoured.-nation treatment but that of preferentisl treatneot as
well-. It seened paradoxical that, contrary to the intention of both parties' the
most *favoured-nation stardard., which vas the low standsrd, should. be interpreted
to encomnass national- treatment " which carrietl the naximum number of 

"i8hts.
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59. Some representatives considered. in general acceptable the provisions of
articfes lJ, 18 and lp. l,iith reference to article 1?, the viev was exgessed that
the article uas based on the assumption that nationaf and most-favour ed-nat ion
treatment r{ent beyond the beneficiaryts State entitlenent under the international
ninimu,n standard; since hurnan rights were al-so involvecl a reference night be added
to the commentary to article 17 to the effect that neither of those tvo forms of
treatment could be invoked by a State as an excuse for behaviou? that fell short
of the international mini'mum standard. itith regard. to article 19, it vas
sufiPested that the vorld |tto a third Staterr be inserted. after the word "gtate in
the third. fine of paragraph 1 for reasons of clarity and to bring it into line
\rith article 18, paragraoh l.

Article 20

50. Article 20 vas supDorted
that the articfe protected the
of the granting Stat,e and that
proper develop.(enL of ec ono"tic

in general by sone repre sentat ives . It lras said
beneficiary State against any abuses on the part
its provisions constituted a prerequisite for the
relations as a whole.

i{1"Itc_Le z_L

61. i'lany repr: e s entat ives rrelcomed the fact that the Cc'rmnission, taking into
account the d.ebate that had been held at the thirtieth session of the General
Assenrbly, had retained articfe 21 in the draft. In so ri.oing, it was said, the
Conmission had kept to its stated intention not to exceed its conpetence vhen
considering the question of relationship between the most-fevoured-nat ion clause
an.l the different levels of econonic developlent. The conmission hacl not used
its vork on the cfause as a pretext for formulating a ru1e, under article 21,
d.esigned to rnake the generalized system of preferences a binding cormitment on
the part of d.eveloped countries, which matter r,ras rightly being considered
elsetrhere. llhe val-ue of article 21 for developing countries 1ay in the fact that
it helped guarantee the inplenentation of the generalized systen of preferenees,
Developed countries were thus assured that the preferential treatnent rhich they
extended to d"evefoping countries under the schene r,roulal not benefit other developed
countries in their capaclty as beneficiaries of a nost-favoured-nat ion clause.

62. A number of representatives supported. the article in its present form as
being ii.r eonformity with the efforts made by the international connunity to
relieve the flagrant imbalance between developed and developing countries. As
drafted, article 21 seemed to be based. on a criterion of equity and. to take due
account of the disadvantaged. situation of the developing countries, especially
of the reratively least developed countries. The rule enunciated in that articl-e
vas consistent r^rith the resolutions on preferences adopted by nost regional and
interregional organizations ancl r,rith those of the General Assembly and its
competent organs. In particular, it faithfully reflected the practice of States
regarding the generalized systen of preferences applied within the frarnework of
UiICTAD. It k'a s alsc in agreement vith article L2 of the Charter of trlcononic Rights
and Duties of States,
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63. Some representatives rrere of the opinion that it was not lossibLe to include
in the draft, at the preaent time, any ruLes other than those contained in
article 21, in favour of the d.eveloping countries. It vas said in this connexion
that aLthough there vas a trend. to promot e trade betreen developing countries, it
was not yet sufficiently crystaLl-ized. to trarrant the adoption of legal rules vhich
generated obligations. For that reason, the view was expressed against the
adoption of provisions ad.ditional to those of article 2I excepting frorn the
operation of the nost-favour ed-nat ion cal-use any concessions which developing
countries granted each other for the promotion of their international trade.
ilevertheless, it was considered. that there should be a general Teservation
concerning the possible establistrrnent of netr rules open to lnternational lal' in
favour of d.eveloping countires, ff,r there wexe very few rules that were subject
to such changes as the prinei.pl"es governing i.nternational economic relations.
.his, it vas noted with approval, article 27 attempted to do. For sone, therefore,
the provisions of artieles 2I and 27 should be combined in a sin31e article.

6\. A mrjnber of consid.erations vere nade which, it vas felt, reduced. the
advantages of article 2l-. tr/ith particuLar reference to the present rording of the
article, the view \ras expressed- that it required. further study since it vas not
qu j.t e clear hor,r generalized the systen of preferences should be in order to
qualify for tbe exception. ft vas also said ths.t, as drafted, the Commissionrs
text woul-d pernit a aleveloped State, urder the rj.ost -favoured-nation clause, to
extend to another developed State the preferential treatment granted to a
developing country, but in a more restructed form than the generalized system of
pl'eferences. Besides, thebelief vas expressed that the article provided. no secure
exception in favour of the aleveloping countries because of the residual character
of the d.raft, which rtas confirned in article 26. ft vould be desixable, therefore,
to exernpt article 21 from the effects of article 26 by addin€ at the beginning of
artiele 26 the word s I'rrith the exception of article 2l-".

6r. i'4any of the representatives who support ed. article 21 did so because the
objective of the systen of generalized non-rec iprocal, non-di scrininatory
preferences was to give developing countries access to narkets of developed
countries for their nanufactured and semi-rnanufactur ed prod"uct s, thus helping
developing countries to improve their trad.e capabilities and, hence, to promote
their economic devel-opnent. llevertheless, they pointed out that the systenx
suffered- from a mlmber of serious alrawbacks, Mention vas made, inter a1ia, of
the following: first, it depended. on the principle of selection of the
beneficiaries by the donor country and consequently vas inherently discriminatory
against some d.eveloping countries. It atloved the developed State, on the basis
of subjective criteria, to deny to one developing country the same treatrnent it
grantecl to another devetoping country at a si',rilar 1eve1 of development, a practice
which was conmon but should on no account be sanctified by law. Second, it vas
of linited dur.ation; the Special Couurittee on Preferenc es estabtished at the
second session of UNCTAD had proviiled in its agreed conclusions that the initial
durat ion of the generalized systen of preferences vould be 10 years, subject to
a l'evier,r, which in fact had resulted in a further extension. The problem vas,
Lrowever o fal from transitory and such solutions were at best palliati-/es. Third,
the grant of preferences d.id. not constitute a bind.ing agreement and they were
conseqrently subject to unilateral withdraval. Fourth, the preferences were only
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of linited vaLue to ttre nejority of ateyeloping eountries, since they appliedonly to manufactured and seni-manufactured. goods, rhich ihe d.eveloping countries,especially the least d.eve.loped. countries, d_id not produce,

66., several repJesentatives pointed out that d.ever.oping countries also receivedpreferential treatment outside the generalized systen of preferences, both from
d'eveloped countries and from other developing countries, rhi"h in nany cases lrasintended to benefit the r.east dever-oped 

"io.rg ttr" d.everoping countries. sincethe saving clause und er article 2T vas lacking in Iega1 force and vould therefore
have littLe effect in that connexion, it was considered. that an explicit reference
shouLd. be mede in artic]-e 2I to the advantages other than those und.er thegeneralized systee of preferences vhich vere granted to developing countriea. Theinclusion of provisions additior:al to erticle 21 lras ind icated to reflect, inmore effective termsr the exception it sougbt to establish in favo,r of devel0pingcountries by ensuring that no aleveroped. country could clai such preferential
treatment as the beneficiafy of a most-favourecl-nation clause. rn this connexion,it-was.stated that the principle of duarity of stand.ard.s, lrhicrr vas increasingly
being invoked in international- La'w to redrlss the imbaLance between developeal anddeveloping countriesr rras a hear-thy sign, for the mo st-favoured-nation crause
should. not operate autonatically to extend to third states the ad.vantages grantedreciprocal-ty by developing countries or received. by those countries frorn develoledStates.

67. I,lith regard to the preferential treatnent given to d.eveloping countries bydeveloped' countries other than vithin the generalized systern oi preferences, itvas recalled that the Tokyo Decraration adopted. by the Ministerial i.,4eeting of
GATT on 1\ Septenber 19?3 had set forth the basis for the current multilatera].trade negotiations consecreting a nev prineiple to secure ad.ditionar advantagesfor the d eveloping countries, the principle ot differentiated. or more favourabletreatment. Bhe concept of d ifferentiated treatment was broader than that ofpreferential treatment, r'hic h had been r.imi.t ed to tariffs, unlike Dreferential
tr:eatment r differentiated- treatment should be applicable to a vast range of areasof economic co-operation between ateveloped anit d-eveloping countries and should,therefore, in the opinion of many repr esentat ives, be reflected in the draft. Aconcrete sqqgestion vas nade in this respect to anend article 21 to read:

"A beneficiary Sta.te is not entitled und-er a no st -favour ed _nat ion
clause to any treatment of a preferential or differentiated nature
extended. by a d.eveloned. granting State to a developing third State."

68. llith respect.to preferential treatncent grant ed. by d eveloping countries as
smong thenselves, it was said. that the proraotion of trad.e among such countxies,involving the supply of prinary rnaterials and seni-p:.ocessed agricul_tural
_conmodities, which were culrently excl_uded from the systen of preferences, vouldbe:lc SnfI reaListic vay of helping the naJority of rleveloping countries,particularly the least treveloped.. rt r,ras for that reason that develoDing countrieshad insisted on nuoerous occasions that other I./ays be found to increase e.nd
encourage trade anal economic co-operation anong themseLves as a more real-istictool for develotrment ' rntensification of economic co-operation afiong developing
countries \a'as now the ord er of the day, as \ias reflected in article 21 of the



Charter of Economie Rights and Duties of States and in the deLiberations and
alocutrents adopted at a1l- the recent conferences which had concerned themselves
v"ith econornid issues, the Group of 77 neeting at i.{anila, the fourth session of
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reference was also made in the context of preferences to the case of
explained that its member States had transfexred to the Connunity

UI{CTAD at i{airobi, the Fifth Conference of Heads of State or Gover nent of
.ion-Aligned Countries at Colotabo and the Conference on Econonic Co-operation
among Developing Countries held at Mexico City, Reference lras al-so nad-e to
developnents whiih rrere aheady taking olace in several regions such as the
adoption of the Bangkok Agreement under vhich the d.eveloping countries of the
Icononic and Soeiat Conmission for Asia and the Pacific (5SC.qf ) region had
negotiatecl trade preferences as a first step tovards liberalization and expansion
of trade. It was, therefore, felt that the Conmission, in view of its rol-e to
promote the progressive clevelopnent of internationaf 1aw, could not affo"d to
ignore the brcad consensus on the developr0ent of trade anong tleveloling countries.
dany rep?esentatives agreed that article 21 shculd be expand.ed or a supplementary
articl-e shoul-d be formuJ.ated to except from the operation of the most-favoured-
nation clause any preferenees or favours which developing countries g?anted to one
another, Otherlrise, that Freferential treatnent nrould be neaningless it if was
extenaled. to developed States '.{hich vere beneficiaries of the c],ause.

59. ALso in the frane\,ror h of preferences granted by deveLoping countries to one
another, the rtiew Lras expressed that the necessary additional provision should deal
in particu]-ar with preferences granted by developing countries to each other as
&enbers of a customs union, free-tratle area or other similar association, since
economic or custons rmions as such woul-d not justify the incl-usion of such an
exception in the draft. A].thou.gh that exeeption night not be recoelnized. as
irplied uncler customary international J,aw, it ought to be ac knor+ledg ed in cases
ubere the pararoount objective was the economic d.evelopment of d-eveloping countries
through trade expansi"on, economic co-cpe.ration ancl regional integration. fn that
eonnexion, it was pointed out that on 25 November I9TI, the Contracting Parties
to OATT had. agreerl to a vaiver to article ], paragraph 1, of the General ?gSreanent,
uhieh ltould operate to the extent necessary to aIlow each devefoping Contracting
Party participating in the arrangenents set out in the relevant Frotocof to
accord preferential treatment as p:'ovided in the Protocol vith respect to products
originating in other d.eveloling countries parties to the kotoco].. It vas
recalled that a si.nilar vaiver hacl been at the basis of the adoption by the
Conmission of the present text of article 21.

70. Spec ific
XnC. It was
various power s vhich they had previ.ously exercised and in part j.cular, their
povers relating to coffnon trade policy. Consequently, the Corununity was the sole
conpetent authority for natters concerning the application of the most-favoured.-
nation clause. The Cornmunity concluded preferential and non-preferential trade
agreements vith many Ststes or groups of States and, since 1971, had applied a
system of generalized preferences for the benefit of d.eveloping countries. Itith
regard to preferences for those countries, the Corurunity granted them most-
favoured.-nati on status as well as preferences. In that connexion, the Connunity
shared the concern of the International Law Commission regarding the particular
interests of developing countries in their relations vith the industriatized.
nations. Preferential- treatment was granted by the Comnunity nainly by means of



Article 22

?L. I{Eny representatives supported the exceptions enbodied. in article 22 which
took &ccount of the special- situation of gtates havinq a conmon frontier and which
was based on state practice. sorne representatives relconed in particular the
provision that a beneficiary state other than a contiguous state r,ras not entitled
under s moat-favoured.-nation crause to the treatnent ertended by the granting state
to a contiguous third state to facilitate frontier traffic. Tn this connexion, it
vas said that the cornnission I s renarks in paragraphs (ae) ana (23) of the cornaent aryto articles 11 and l-2 relatinpl to the eJusdem generis rule did not apply in the
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agreerdent s based on article 238 of the Treaty establishing the xuropean Economic
connunity. rn such agree!.ents the comunity generally granted conditions more
favourable than those appried unaler a most-favoured.-nation clause, vhile in return,
the par-tner States app].ied. the clause to the Comnunity. As an exampfe of the
application of the clause to special" preferences, reference was made to the l,om6
Convention of 28 February L975. It was also indicated. that within the f"€mework of
IJ]ICTAD the Conrnunity applied. a systern of tariff concessions on exports of finisherl
and seni-finished €5oods fron a large group of developing countries, the Group of JJ.
The systera did. not constitute a legal obligation for the cornrnunity and. vas
theoretical-ly of a temporary nature, but it did. neet a concern which had been felt
since the second. l,Iorltt war in the unitecl Nations, and. particularly in UNCTAD, The
opinion was, therefore, expressecl that in view of the Connunityt s role in apptying
generalized preferences and in view also of the advantages whicb they conferred, it
vould. be as well if the ttraft took accor.rnt of the realities of the conrnunity.

cases covered. by arti.cles 22 drLd,23 sincE oujEcti.ve relationships such as those
referred to in tben could not be i.nvohed by states which were not in the same
obJectiv.e position. Approvat was voiced- for the use of the expression ttfrontier
trafficrt rather than the nore limitins rrfrontier trad.er'.

Article 23

72, lvlany representatives agreed with the exception provirled fo" in the article
regard.ing special benefi.ts accorded to lanct-locked countries on account of their
geographical situation. It was said that the articl-e dealt with concerns and needs
of which the international conmunity had become increasingly aware so as to ensure
greater equity in internationar relations. rt $as also said. that its principle,
vhich vould henceforth be part of international 1aw. had been embod.ied in
instruments such as the 1958 convention on the High seas and Lhe r96j convention on
Transit rrede of Land-rocked states. Reference was mad.e in this connexion to the
incLusion of the exception i.n article 1l-0 of the ltrevised single negotiating text'
Prepared. at the Thirtl united Nations conference on the Law of the sea. rt was also
saitl that the articre was based to sorde extent on principle vrr adopted by UNCTAD
at its first session antl was in line rlith the special measures for land-locked
countries adopted. at the Fifth conference of Heads of state or Government of
llon-Alignerl Countries. Nevertheless, it was said, article 23 did not make use of
the term itri.ght of accesstt.
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73. 0n the other hand., the view was bxpressed that neither the special treatment
nor the transit facilities granted. to l-and-Locked countries by neighbouring States
coulal be consid.ered. "rightstt j.n international 1aw, much less a rrfundament al rig-ht";
those facilities anose out of bilatera]. aBreements, not from any Seneral aule of
international Iaw. It was also indicated that one of the basic elements currently
under negotiation between land-locked and coastaf transit States, palticularly at
the Third United lfations Conference on the Law of the Sea, was the ineorporation of
the elenent of reciprocity in their bilateral or regional arrangenents for access
to and from the sea. The article should be draftett in a manner which took into
account the legitinate interests of the transit State l''hi]-e according access to and
from the sea to a land-locked State.

7\. Some representatives were of the opinion that since access of a lantl-locked
State to and from the sea was only one aspect of the much broader problem concerning
the treatment of land-locked States with regard to the uses of the sea, article 23
.t{as too restrictivel the Internatiopal Law Comrnission should give further
consitleration to a more comprehensive appxoach with re6;a.rd. to the rights antl
facillties extended to land-locked States. Reference was made in this connexion to
articl-e !8 of the "revised. single negotiating textrr mentioned above which grented.
preferential treatment to land-l-ocked States for the pulpose of exploiting natural
resources situated in the waters of the exclusive econornic zone of neifrhbouring
States.

75. Some representatives emphasized the need for paragraph 2 of article 23 to be
restricted to neighbouring land-locked States and not to be automaticafly applied
to d.istant land.-locked States. It r^ras said that there vas nothing in conmon bettteen
the needs of access to sJrd fron the sea of a neighbouring .land-focked State and the
interests of a dlstBrt land-lockeal State qhich might even be situated on a different
continent but with which the transit State had entered into a trade or other
agreement incorporating an uncond.itional most-favoured-nation clause. other
representatives, hovever, did not agree that a d.istant land-locked beneficiary
State, not bordering on a coastaf trsnsit State, should be treateal ilifferently fro!tr
other beneficiary States with respect to rights end facil-i.ties grarted to
neighbouring land-focked third States.

76. Certain representatives considered that the International Lar Cornmission should
exartine whether the scope of articl-e 23 should not be widened so as to extend the
same advant ages in respect of the most-favorred.-nation clause as were grarlted to
1a.r:d.-]ocked States to other categories of States in particular economic situations,
for instffrce the most d.isadvantaged. States, referred to at the Third United Nations
Conference on the Law of the Sea, and the \2 developing countries consideretl by the
United Nations as the least developed.

77. l/ith regard to terninology, the opinion vas expressed that in order to avoid
divergent interpretations of the same legal, concept, agreement should be reached
on a conmon formufation for the expressions currently used rrright of free access to
and froio the sealt (in French ttdroii de libre accEs d 1a raer et b pertir de la nerrt)
and rrright of access to ana fr
depuis l"a ner" ) .
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78. Some representatives agreed. \^,ith the inclusion of a.rti cl-e 2\, whiehreprocluced the text of article 73 of the Vienna Convention on the Law of Treaties,since the draft articles were supposed to be autono&ous and since states bound bythose articles rnight not necessarily be parties to the r.969 vienna convention.other repaesentatives expressed doubts as to the need for the articr-e but did notoppose its retention.

Article 25

79' sone rep?esentatives approved. of the adoption of articre 2!, which was baseal onarticLe ,* of the vienna convention on the Law- of rreaties and which, by operatinge**gr-Sfl+S]a, uas ttesigned. to facititate acceptance of the d.raft by\,overnments. other represente.tives questioned the useful,ness of the article sincethe rule of non-ret roactivity ot treities was ernbodierl in article 28 of the viennaconvention' but they did not insist on its aerelion. tro" "trr."-"onnJits reratingto article 25, see paras. \9 and 52 above. )

Article 2l+

Article 25

u0' l4any representatives expressed support for articre 26, which underlined theresiduar character of the provisions ciitained in the draft. rn this connexj.on itwas said that those provisions would certainly have s' interpretative var-ue even inthe circumsta'nees provided for in articr-e 2d. rt was necessary, as article ag aral
!9^ffov in State practice for the requisite freedon of the parties to agree todifferent provisions - one of the effects of the articre was to pernit states to
ff::::. 

the right to grant preferences to eny other State, includ.ing developing

Ba:. Jt was notedn vith reference to paragraph (6) ot the eonrnent ary onarticle 2 (d.) 
' that a proposal nade b| onJ m!rb." of the cormission to amend thedefinition of I'thild s;at;" had t.u" iiina".l"tt on tne un.erstand.ing that theexclusion provid.ed for in that proposal voulai be available under articfe 26. Theview was expressed that article 26 should therefore be rnodi fied to ensure that i.tvas not used as a pretext for discrinination, particularly in view of it. ".".ntattempt s by states parties to multilateral conirentions to avoid. the estabrishment oftreaty relations vith other parties to the same conventions. Exclusionaryprovisions had even been applied .,rra"" ,ron_poiiticat instrume.;" ;.;;;;i"s narcoticscontrol and the ar-10cation of radio frequencies. Neitber the d.efinition of"reserva.tionrr in the vienna convention on the Law of rreaties, nor the provisionsrelating to reservations in- that Convention, coufa ;ustify a State in acting inthat way' The comnission should ensure thai the draft articles did not rencithenselves to sny such interpretation. (r'"" 

"trrur conrnents rerating to article 26,see Para.s. 49, 52 ana 6l+ above. )
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Articl-e 27

82, Many representatives expressed satisfaction that article 2? hatl beeu adaled to
the draft articles, for it contained a protective clause that lefb the $sy open
for the evol-uti.on of ru-Ies of internationa.l- 1ev intendecl to benefit the tleveloping
countries and which should hel.p to correct any inad.equacies of article 21. In thie
connexion, it was stated that the purpose of articLe 2? was to assist developing
countries by suggesting further exceptions fron the operation of the most-favoured-
nation clause which would benefit thero. It lfas saict that, ffoe the coment arJr oD
article 2f, it was cfear that the Conmission haat started frou the essurption that
the onl"y established principles of ].aw benefiting the cleveloping countries lrere
those in article 21, anrl in ord.er to stutly the possibility of derrising more such
principles, the Conni.ssion hatt includett in the d.rafb a general provision regarding
the possibility of elaborating new principles for the benefit of the developing
countries.

83. In the opinion of sone representatives , with regartt to developing corntries,
the exception to the appLication of the most-favoured-nation cleuse should not
necessarily be linited to the case of the generalizeil system of preferences. f?re
hope ltas expressed that nev r.u].es woul-d soon be formulated. to extentl the
generalized system of preferences to prinary co@odities and sen:i-processetl
agricultural commod.ities antl to exempt fron the operation of the most-favoured-
nation clause any preferences which d-eveloping cotrntries grantetl each other fo! the
advaneement of their international tratte.

84. Some representetives consitlereal that it was possibLe to ilcprove the wortting
of articLe 27 and to supplenent it by guarantees in favour of developing countries.
It was suggested that the article vou.lil gain by being redrafted. so as to state that
the draft articles ltere vithout preJutlice to the granting of preferential treatnent
to the d.eveloping countries in any other foru tha^n within the generalized syeten of
preferences and that the developeal countries cou.l-d not cLaiu the sane treatment
under the most-favoured-nation cLau6e. In particular, it was stated. that since
nany d.eveloping countries regarded. regionaL economic groupings, integration antl
other forms of econonic co-operation as a neans of expanding their intraregionel antl
extraregiona.l trade, article 27 shou-1d be maale nore precise in orcler to tahe account
of such groupings and give l-egal expression to the principle that developing
countries were in no way obliged. to extenal to industri.atized countries tbe
preferentiaJ- treatment vhich they granted one anothe?, parbicularly vhen they fometl
part of a free-trade axea, a comon narket, a customs or monetary union o! an
econonic union. The opinion was also etcpressed that arbicle 2? ras excessively
terse €rd. shoul-d be FnFLified by the addition of a second paragraph restating
General Principle Ei.ght adopted by UNCTA-D at its first sessi.on. It vas also saitl
that the wording of article 27 night be improved since, as it stootl, it appeared to
close the door to sry possible developnent of the nost-favoured.-nation clause in
international law which was not specifically in favour of the developing countries.

85. Some representatives did not favour the inclusion of article 2? in the ttraft.
It vas considered. tbat the article stated an obvious principLe ard was, therefore,
unneces sary.
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C, State responsibilitv
B6- several representatives vho referred. to the comnrission?s work on stateresponsibility stressed the great importance of the progressive developnent andcodification of the internationat ra* rufes governing a. toric "ni"r.-""; "f 

-t;;;"ry
' core of international 1aw. Ru}es vhich applied in that sphere touched uponfun'lamentaf interests of states because tl-e treactrrng by states of internationalobligationsr p€Jticur-arly of especially important internationaf obligations, mightaffect the very founcrations of peacefur rerations bet'nreen states. Th's, in thecontempor.any world, the enr-ire international conmunity might. be affected bycertain internationally vrongful acts of states. A clear elaboration of the rulesgoverning state responsibility nrourd serve to enhance the respect of states fortheir internationar- obligations to meet current needs of the international

cornmunity, and vould, therefore, be a positive factor in the develognent ofpeaceful rel-ations and friend.ly co-operation between states. sorne representativgsatressed arso that the d.ra.ft articles should refrect the elenents of irogressivedevelopment required by the above-mentioned needs. It r,'as necessary lo harmonize
+if, ala and- lex fgrenda bear ing in mind 1ega1 as well as pol:ltical, economic andtechnological consid erations .

B7. Some representatives eongratulated the Connission speeifically on itsappr'oach' as well as on the inductive naethod it had followed in preparing thedraft and, in particular, for reaching its conclusions on individ.ual arti.clesafter a thorough analysis of State practice and international Judicial decisicns.Such an approach was considered t_ssential by those representatives for thesuccessful codifieation of the topic. Support vas also expressed for theConnissionrs decision not to confine itseti to any par.ticular aspect but todefine general- rules to be applicabr-e to state responsibirity for the breach of anyinternational obligation. rn this connexion, the view vas expressed that the rnainaim-to be achieved by codifying the topic ru" ,rot to secur:e speciaf guaranteesto foreigners but to create a 1ega1 framework capable of strengtheninginternational pcace and security and .o-op.rutioo betveen states, as well as thesoverelgnty and independent d.eveloFment oi peopres. on the other hand, it .nrassaid that although the conmissionts aim had prisurably been to arrive at cr-earstatsnents of principle regarding the action open to a State which sought toobtain compensation for a breach of an international oltigation, and the measuresrequired of the State found to be guilty, a consensus vas not alvays possibleon vhat constituted an international br each or on the d.egree of responsibility tobe attributed to a given act. The viev vas, therefore, expressed that theConmission vould be better ad.vised to concentrate on matters which lentthemselves to a€reement and codification, such as the exhaustion of 1ocalre{edies' force ma.i eure, etc., rather than seeking to define breaches andoblie"tion;...--..------_

8B' rt was al"so said that three principles emerged from the d-raft articfes so farprovisiona]1y adopted by the corunission: first, a state vas responsible vhen ithad. breached- its or.m obligation, by its own loehaviour, either by acting or bynegligence; second., the unity of the state, thus all organs had to be regarded aspart of the state structure, as velf as all bodies "*"".rting any part of the statepower; third' the higher responsibirity of the sta,te for the breach of obligationswhich were particularly dangerous for tbe internationaf conmunity, namefy, theviolation of cogent norms of international law.
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89. Recarding Lhe comnenLar-ies acconpanying the a'Licles, some reDresenLaL-ives
+L^ ^-r'hi-- -Ld' .h.v o^ncr.irrrfad - r:a rrable contrfLation to theL!q uP!r-fur-

d^vcloprent, of legal ;rnowlcdfe. But i! !-tr s aLcc slated, by one representatlve'
LhaL ce-rLain concents roighL lrave been clar-Ll ieo io efforto nad LEen madc to provide
briefer explanations.

90. The fnternational La\r Conmission 1"ra s congratulated fol' the work aheady donc
on lhe topic and several representative: r:oced rrir,h apo-eciat-ion Lhe learned
reports axd contributiors of the Special Happorteur on the question' I'{T. Aoberto Ago.
\/hile concedir-g thaL Ihe 1,lork on bhe Lopic involvod ^.ary poLitical and l.echnical
r:f f i..r'li. iac r'a*ic;n ranFAcFntqfivAs- howev.r- -.F''a,'r tl-a ^n*rie"inn tn pUrSue iLsr c!! srErrL4 u

study of Lhe Lopic noTE rapidly in order to bring iL t"o a succcssful conclusicn air
early as possibl.. '-they unde.r i ined Llrerr, noL *iLhsr.Ind ing Lhe ol'o5l-css made 

' 
r'luc h

reflained to be done. Completion of the first reading was stitl some yeals away and
a.n assessment of tl-e drafL arLicles a-Lready alopted Ly Lhe Comnission could not be
properly nade until the entire text had been con-pleted. ft vas generally agreed
thai r,'ithin the next five-year term of office of its roembers, the Conmissiou shou]d
try to corxptete a first set of Craft articles on the tolic.

91. Some represen+-atives advanced corulents of a lrelininary nature either on the
drafi aE a vhoie or on certain specific articlcs, parbicularly on those adopted
by Lhe Conrlirjsion at -its LlrerLy-eighLn sessjo"r (arr-lc1es -IC through l9). ('r,her

rcpresrrLaLi\res relrained fr.r'r exoressing ca rrenL! aL LI-e nreserL stage on Lhe

draft artlcles or in,licated ihat their respectlve Covernmcnts voutd submit
observations in due course aiter a fuller stuCy of the natter.

1. Coriment s on ihe draft articles as a whofe

92. A rumber of representatives referred to questions relating to the draft
articles a,s a whc1e, such as the terminoLogy used and Llle scope and structure of
'.na drafl /'nr-erni ro I prqjr.r-ov crrF FAnra! antaLives stressed Lhal tcrms having
a par-ticular corrotaLion ir :nunicipal lew should be avoideo' A view was exrressed
that the Conrmission had reached a series of conclusions as to the nethod' substance
nnd ir'rminolor:w r,rl,inh .rere essential for the continuation of its work on the
sub.ject. Nevertheless, in an endeavour Lo conduct a systenatic and analytical
I T6' lmanl- ^f fho c,rh iani nf ;tqre racnnncih i I il v r 3Ve tOI LJr IULlJ !JI L -UJ

a4^r'f ra\,' f c,r^ i-nlnrip. or rather new det'iniLions ol' existir€! tern irologies, and

und.ertake further classificabions of the responsibility of States' not only rn
terms of internationaf criines and international delicts' blrt also legaf
classifications in relation to the standard of care, the s-"rictr,'.,'s of absolute
1- .in.-'1-a. ' i.hi I il-v F.)r '.'h:r'riFe p6c.r'l I ino r-r.r var ir-,us acls or ooeraLions of
States, including reparatio' as vell as pte!.r-tive, compensative and eorreer'iue

i' -Fc4A.l nf irl r-inr" nr- harnar)' ..nsequences of certain act ivit-ies of
States in various fields such as lollution of the ocean and ail:space.

93. As to the scope of the d.raft articles, some representatives referred to the
decision by the coru0ission to linit the draft articles to the responsibility of
States for internationafly L'rcl:iful ..cts. It r'ras said that that approach slould



A/ 3r/ 37o
Etrglish
Page 3l+

not prevent the cofimissj.on from future consideration of the topic of internationalliability for injurious consequences arising out of acts not prohibited byinternational law. The decision to exclude frorn the scope of the present draftarticfes the so-called question of risk $/a s seen as having been taken out of a
concern to place linits on a very broad subject. There ]n,as, hovever, no clear
dichotomy between a vrongful act and risk. Those two concepts were rerated anda ruJ,e applicable to one could not be regarded as automaticaly inapplicable tothe other. It might be preferabfe to suppose that behind all obligations,
whether they had their origin in a r,rr.ongful act or in risk, there """ " " 

orro.,
efement. L study of the question of risk would thus make a usel'ul contributionto the I'rork on state responsibility as a vhole. rt was al-so said that a general
understanding had been adopted at the tventy-fifth session of the General Assembfyto the effect that the work of the Commission was not limited to Stateresponsibility for vrongful acts but also included responsibility for rawful acts.Although state responsibility in those areas vas determined on the basis 01'
special conventions and speciflc regulations dralrn up in technical forums, theformulation of general 1egal norms lrould undoubteclLv be beneficial . rt nr.s
suggesled thaL Lhe cormission should, without furthlr delay, nominate a specra-Lrapporteur on the question of i'ternational liability for injurious consequencesarising out of acts not prohibited by international 1aw.

9)-+, On the structlre of the draft articfes, support was expressed for thernternationaf-iiitiiroissionrs outl-ine or iis fuiur e work o-n the topic (paras. T1and 72 of the conrnissionrs report). Those who spoke with reference bo the plannedpart IT of the draft ("The content, forms and degrees of international
respons ibil ity" ) did. so mainly in the context of article lp. As to the possible
addition of a part If I dealing with rrthe implementatio" ( lfrigs._ =l-pS1rg1.C_ ) ofinternational responsibility' and rsettl.r.rrt ot ai 

"p..,t 
u" !-i!filii-representatives favoured the inclusion of such a part and referred in particularto a compulsory settl-ement of d.isputes procedure. The inclusion of part IItconstituted an essential element for the effectiveness of any regulation of the

r6girne of international responsibility. The norms ai parts r and rr vould be ofl-ittIe value if they rrer e not accompanied. by sufflciently effecti]re regulationsfor their application.

2. Comments gn the various draft articles

95. Most of the observations on ind.ividual draft articles related to those
adopted by the International Law Cor-unission at its tventy-eighth session
concerning chapter III (The breach of an international obligation), nanelyarticles 16 to 19. A fev observa.,ions vere, horever, also made on articlls 8,10' l-1' 12 and 13 of chapter rr (The act of the state under international 1aw)
adopted at previous sessions of the Cotrrmission.
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Chapter II. The act of the State under international 1aw

Article B

95. one representative reiterated reservations previousfy nade eoncerning
article 8. The articl-e, it vas said, should take into account the real ties
betr,.een the State and ntonopolies, since the activities undertaken by monopolies
beyond. the national frontiers ver e ]ikely to involve the responsibility of the
State vhich p"otected and helped then.

Article 10

97. One representative expressed. reservations concerning this article. The
State shoul-d not be held internationally responsible for the acts of a rnanifestly
incompetent organ. In such cases, the injured party could institute procedures
i.n internal- .Iaw in ord.er to secure recognition of his rights and to obtain
reparation. Those questions shoufd be resolved in accordance with the internal 1aw
of the State and by its courts. Only damages and losses sustained by foreigners
as a result of the violation by the State of treaties in force vere attributable
to the latter on the international 1eve1. !'urthermore, the conditions did not
alvays exist to permit the application of a priociple such as the one set out in
article 1O. It shoufd. be borne in rnind that there were sti11 situations in whicb
certain Povers continued to interfere in the inte-rnal affairs of countries vhich
had freed themselves from the colonial yoke.

Attrq19,!!

98. Regard-ing this artlcle' one representative underlined that there were cases
where some States hid behintl the private aetivity of conrnercial or other conpanies.
In such a case the behaviour of the State cculd consist in an omission or in
nesi ipanoa- f.qil inp to nrevent an obstruction to the fulfilment of an
international obligation, or in a positive act' of even in granting permission to
the private person concerned for the cormerciaL, cultu]'el oI other activities in
'question. In these cases, the principle ofl the unity of the State assumed
special j.mportanc e.

Articl-es 12 and 13

99. In connexion with article 12, it vas noted by one representative that the
concept that acts comitted by vari.ous organs or even by groups in its territory
were attributable to the State should not result in attributions to the State
of acts corllitted by other States or in the recognition of the effects of such
acts as acts of the territorial State. Those attlibutions could be made only in
accord.ance $ith the constitutj.on of the State concerned. Moreover, article 13

should make reference to the case where the territorial State supported or conrived
in the cornmission of certain acts by an international organization, thus itself
comrnitting a vrongful act.
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Chapter III, The breach of gn_f]ttSl]tCt:!o]l3f_-qlllggt:!9!.

l0O. Several representatives vere please.l to note that at its last session the
Commissiou adoptcd the initial four articles of chapter IIf (The breach af an
international obligation) of part I of the draft. A number of those
r-]1rcsenlatives considered tlre ,rdoprion of Lhose arLjcles as represenLirg
significant lrogress in the definibion of the objective clement of the
internauiooa1 ly r,rrorgful act anC aoproved, in princinle, iLs rrnrlerl.ving conccpts.
Sone of those representatives noted vith satisfaction that, in drafting those
articles, the cornrnission took duly into acccunt the current lever af d-evelopment
of internationaf faw as velr as basic principles of international 1aw embodied
in the Charter of the United Nations.

1O1 . lthile recognizing that the provisional adoption of the articles referred to
above represenLeo a,n iIporronb con|ribution, cerrain retrresentatives staLed tnaL
they cou1d. not, at the current stage of developnent of international 1aw, subscribe
Lo al1 Lnc princjnJes corla jnccL lherein and, csrccially, to sone of rhose inctucled
in articles 18 and 19. Some of those representatives afso l,rondered whether the
articles adoFted by the Cornission at its last session were essential for the
codifjcal.ior of Lh- r-lcs of i,rLer'lariono_L Lau goverring the Lolic and wnelner
in going into too much iletait, there vas not a possibil-j.ty of introducing into
the final instrument elements so controversial that the chances of the draft
gaining general acceptance night be compromised.

ArLlc Ie I t)

IO2. lne majoriry of reFrese'rtari\r.s who referred Lo Lhe arricLe expressed general
agreement, a.pproval or suppor b for its provision, Ior instance, it was saiil that
the article expressed a clear statement of an existing principle of Law and it
excluded .r1.1 possibility of justifying a breach of an in',.ernationat obligation by
casuistry, As drafted, it cc,vered as many potential instances of a Lrbach
of an internatlonal obligation by a State as vas possible. That r,€.s so because the
article stated that there was a breach of an obligation I,hen the act of a State
r"a s "not in conformityfi vith rqhat the obligation required of it anrl conformity
could not be hefd to exist even when the act '.^'as only partialry in contradiction
vith the obligation. It was likelrise underiined that the article covered not onlyttactiontt on the .lrart of the State, but alsc 'lfaiIure" on the lart of the State to
act vhen action vas necessary to comply with the ob.Ligation in question.

1O3. Cer.irain representatives r{ere of the vie.* that the provision enbodied in ihe
articfe vas a mere statement of the obvious. Some of them, ho\,revea, considered
its incfusion in the draft necessary. Others, however, did not share such a
vie!'r, a1LhoLgl-- rhey did nob express objectians regarding the subsLance of Lhe rul. e
set forth in the article-

l0\. It vas noted by certain representatives that the Commission in its connnenrary
affirned that the international obligation whose breach Has envisaged. in the draft
articles musi be a legal obligation incumbent upon states under international law,
and not a, moral or international ccJrrritrcv ..lhtip.Etlon.



^/3r/370l-nnli sh
pace. 3?

Article 17

10 . the majorily of representatives vho specifically referred co article LT

generally endor sed., approveri. or sulporteL.1 lts contents. Certain representatives
expressed the rriev that the rule stated in article 17 vas inc ontrovert ible
and accurarely rellected the statc of jnternational la!,/ on the point in quesLion.
The fornal orlgin of the international obligation breached r,ras irrelevant to
estabfish the correspond.ing international responsibility of the obligation. It
nr^r,1,1 l-a ,,ner:nrl in +r'r f^ i- '-,r,'^- ; iLo ,'6carE drafL a distincCjon based. on
the differentiation nadc in othcr i€gaf systerne betvcen rrcontractual" and
" extra-c ontractualrr obligations, The rules enbcdied in the article vere alsc
usefirl in the sense Lhai Lhey would make it unnecessary for Lhe iudqe or
arbitr"ator to unrlercake research in orJer co determine rhe degree of re snons -lb ili'"y
according to the origin of the international obli€lation breaclied and would enable
the Fa.ri,ies t,o a dispute to Fain a beLL-T unclerstanding of their rjShl.s and
obli4ar:iorrs. -the v.iev r,a s expressed that lhe r'-ord ing of artic-Ie l7 Irec-Luded any
atLempl Lo .usLify a br:each of an internaLional obLiga"Lion by re.Lyinf on -ru-rely
formal consid-erat ions .

106. Certain represeDtatives were of the viev that the vule reflected in
arLicte 17 vas already jrpliciL in Lhe wording of articl-' 3' TheTe"oreo to one

^f 
th^<a TAhFAcphj AlivAe jr 

'rr- ^-l- ^r5-F --Far j*"J -b was necessary to repeaL lhe idea'
Annnri in. t^ a--^f l-ar nf 1-.h^qtr r^nraqFrl-,il-ivr-. Lhe ar.ticle dealt vith a
non-question, sincc international jurisprude-ce, as pointeJ out in Lhe commentary'
had not often had. occasion to consider the question explicitly. On the other hand'
other repres entat ive s , vhife expressing doubts about the need for the article'
belie.red th€lt it should be maintained. to avoid any confusion ancl to provide a
better understanding or tl^e general sLrucL,rre of chantcr IIl.

10?. As to its r,iording, the viev vas exFressed by certain representatives that
article 17 was less than concise and thai its conmentary r.ra s too lengthy.
According to one view, since the origin of a rule of 1al'r night be different from
Lhe actual source ol that rule, it, r,rould seen "'1ore aprrupriate to refer Lo Lhe

l,'/. ',1"i.h iha rLlitrpi i^n 2.^ca in F..^rl-nce uj Ll.. inLernationaL lau.
Accord.ing to anathcr view, the article sl-ould bc l educed Lo a sinlfe naragraph
stating that the origin of the international obligation breached did not affect
ih- int ornaiinnol racnnnqihi tit-,' 

^f 
lho S1-a.f a .^qn]f t iar iha }'r-q.r .n as tOI r LJ ur u-re frrL vrrv

emphasize, more clearly, the notions of "originrr and "responsibility'r, nhich were
in fact the essence of the article. Another representative noted that since an

international obllgation could arise frorn a customary, conventional or other ]'ule'
due reflection should be given to the position of resolutions interpretative cf
the Charter, and of declarations, adopted by the United Nations. linal-Iy' the
suggestjon vas na.dc that articLe l7 shluld contain ?1n exprsss reservaLion
concerning the provision in Article 103 of the Chatl:et.

'I 08 - T;r.s1-.1w- nc?te.ir .FDresentatives wel-coned the use of the word- "origint' in
place of the vord "sourcet', which' it vas said, had a long tradition of controversy
in international 1av, It was afso said that although it vould be preferable to
use Lhe word 'rsource", which vas readily rnderstood by -Lawyers, Lhe vord "origin"
r.ras acceptable as it ].]-as purely a matter of terninology and the sense of the
article was clear. 

/ ...
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109. some representatives a'proved in principle the basic unlerlying concept 01article 18, It was said that the articfe vas a reflection of realiiy and dealtvith a principfe common to all legal systems, n.rmely that an act could be
considered wrongful only if the obligation breached by it vas in force at thetime when the act was connitted. rt was also observed that while the f'orur ot' thearticle might seem d.ebatable, it was entirely satisfactory as to substance, sinceit set forth the indisputable principle of ihe "temporal elenentr in breachesof international obr igations. One representative vas, however, of the opinionthat the principle posed in the article needed no resLatenent in the draIt,
110. Reservations were expressed, however, by certain representatives concerning
paragraphs other than paragraph 1 and, in particular, regard ing paragraph 2.
Sorne of them considered that the article should be linited to the present
paragraph L.

111. It was a1so stated ttlat article 18 woul-d require a thorou€jh and carefuf
exanination in the llght of parts rr and rrr of the draft. The need. to definethe concept of trobligation in force' for the purposes of the d"raft articles wasalso stressed by one representative. An explicit definition of such an expressioncould be done either in an article on definitions or in an article in chapter Iof part f in order to rnake it clear that the obligations concerned wereobligations deriving from rufes of interna-tional raw in force at the tine the
r'?ongful act vas conml',tted.

Paragraph I

112, A11 representatives vho specifically nentioned paragraph 1 of article LBspoke in favour of the rul,e reflected. therein. The paragraph r,e.s viewed asrepresenting the long-establi shed and indisputably basic rule that there vas
no bre,'ch of an international obrigation unless the obligation in question vasin force for the State at the tine when it performed the act not in confnrrni+.rr
\,rit h vhat vas required by that obligation.

Paragraph 2

113. A nunber of representatives made conments relating to the rul_e in thisparagraph fornulated by the Coruoission as an exception to the bs.sic rul-e enunciatedln paragraph 1. Sone representatives expressed support and approval for
paragraph 2. rt was said that peremptory norms of general international J-aw,or rufes of .irls cogens, derived from principles which must be l.espected ifpeaceful coexistence between nations ras to be maintained ana which served the
fundamental interests of mankind. and that paxagraph 2 of articr-e rB took accountof that situation. ft vas stressed that the paragraph r{a s based. on the genera,r-principle tnat any internationat legal norn should have a basis in the lega-L
conscience of the international cornmunlty which it served at any particu-lar time.rt acknowledged the need to provide for the effect on state conduct of the
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energence or a peremptory norm of general internationaf 1au, and to offer protection
to a gtate which had acted. contTary to l,Ihat vas required of it by an obligation
incunbent upon it at the tine vhen the act \'ras cormitted but whose act had
subsequently become compulsory under a rule of ius cogens. Paxagraph 2 a'as seen as
being essentially based. on the moral force inherent in peremptory norms of
general international Law, It vas also said. that in accepting the existence
of such an exception, the Connnission had rightly sought to avoid any undue
extension of it which might weaken the general rule 1aid. down in paragraph 1.
Indeed, the scope of the exception should be kept within strict lituits.

llL. Sorne of those representatives supported laragraph 2 purely because they
understood it as strictly limited to cases where the forner wrongful act of the
State had subsequently becone compulsory conduct by virtue of a perenptory
norm of general international law. They stressed that the exception provided for
in the paragraph vas extr emeJ-y narrow and sufficiently c ircu:nscvibed to exempt
only &cts of the State prohibited by a rule of international 1aw in force at the
time of their comnission but vhich had since becone not only 1awful but obligatory
as a consequence of the jg:_gggglg ru1e, AIso, the paxagraDh would not' it vas
stated, have the retroactive effect of rend.ering non-compliance with the
perenptory rule unl-ar"ful- ab initio; nor would it affect disputes arising from an
act that had been settled before the energence of the igg-Sggslg rufe. l"loreover,
the concern expressed over the fact that a retroactive application of the
peremptory rule mentioned in paragraph 2 would in effect deprive the iniured State
of any renedy, seemed exaggerated. If an internationally prohibited act changed. to
an obligatory one, that would be due to a fundamental- change in the 1ega1
conscience of the international corununity and such a fundanental change must have
also affected the behaviour of the injured State.

'ttq nrhar rarrAeahfrfi\rFc uhn q'rnnnrla.l in nrr'*^i-l^ +h^ Fl,t6 ih neredraph 2a+/. vuIIs, 1g!1 erc vo!rvEo w[u rqller

considered, bowever, that its scope was too linited. In this connexion, it vas
stated that before a rule of .jus cogens emergedo the conduct later proscribed was

norrnally viewed with moral disapprobation by a l-axge segment of the international
cox0munity and, vhile technically not un1awfu1, was normally considered vrong ' It
night Lherefore not be unduly harsh if a SLaLe engaging in such activities as
a.arthAid senocide racial discrinination or slavery, was held accountable for:.!=__::::i:t
thos. "cts before they became proscribed by a rule of .jus cogens. It vas also said
that the question whether an act of a State in an area where jus cogens vas in the
process of energence could be regarded as 1arful if subsequently' after the
jus cogens had evolved, it would be .lrongful-, should be exa,rnined by the Comissiont
and if necessary the vording of paragraph 2 shoutd be revised..

116. Sone representatives stressed- that the retroactive application of .jus cogens
gave ri.se to extremely delicate problems and- must be dealt with very carefully.
It vas questioned whether the limitation of the exception contained in
paragraph 2 night not be narrow enough. certain representatives doubted whether
the subsequent validation of acts v?ongful when conmitted vould be justified in
alJ. cases by the emergenc e of a nerr peremptory norm of general international law'
It was possible that in the future, particufarly in the Iaw retating to the
protection of the enviro trent, there vould be new ruJes made necessary by population
expansion and timited food supplies. Such ru1es, even if they had the characte"

/...
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of Deremltory ncrms, need not necessarily cast any doubt upon the validity of
obligations assumed €rnd broken in the past and did uot, of n€cessity, have a
retroactive effect. rn its intention to give retroactive effect to sorne, if not
all' pe.empLary norms of gcreraf internationar raw, the ccnrnission, it was said,
was on very unsur3 grou:ld. A State normally suffered in,jury fr.onr a brcach by
another StaLe of an obligation ironards it, and to cleprive the first state of a
rernedy would be to impose a sanction on its behaviour. r,,hile it ."ra s ccnceivable
that a norm of general international lalr rnight be rlesigned to imtrose such a
sanctjon cn the past conduct of a State, even if such conduct was ah the time not
contrarJr to a rule of international la'.r then in force, such a purpose could hardJy
be tresurposed, let alone implied in all pereriptory norns of general internationaf

1lT. Other representatives expressed serious reservations concerninq ttre inclusion
ol oa.agTaplr 2 in a-rLicte lB, erning it lrighly srccularlve, ancr a:;ivirg *i;e,
if implemented, to more difficulties than ii rlsolvec. rt vas said that the fact
that Lhe concept of perenptory norms had received a neasure of accentance in a
liho1ly different context (the vi.enna conventicn on the Lav of r.reaties) hardly
sulported ttre imparting of the notion into articre 18. There r^ra s a vide
divergence of views among states conce-rning what rules they consldered to oe norms
of jus cogens ancl concerning the nev norms of .jus_c-ggg!q that they vanted to emerge.
Besides, Lhe vier:La corve:rlion on :he L,!,r -r -r."r,ies ,rrovided foa lroccdurar,
necessary safeguards concerning disputes involving jus cogens rules, Reference was
r1ade,. in this connexion, to at:ticl-e 66 r:f LtLat Con..Eifion-tf-r,rtlic h, inter a1ia, any
ltsrJufc as Lo wfether a p'r'ticular t-FeaLy r',€rs voiLl or bhc gr-ound of non-conformity
vrl:n a ne\'t pere-4ptory norm of general international 1aw should be subiect to the
compulsory jurisdictlon of the rnter:national court of Justice. Another: provision
of the Yienna Convention noted vas article Tf" Iraragraph 2 (l)" whicn did not
provide for a general reLroactive effect for a new norm of jus cogens, Those
repres er]tat ives believed that" in genera[? such provisions were essential in order
to safeguard the authority arut stability of the existing international- order and
were even more necesse,ry if a provision such as article 18, paragraph i, was
eventua.Llt adopt ed.

118. Some representatives feared that thc ado?tion 01. Faragralh 2, as prese4tly
vorded and withoqt such safeguards, would eonpromise 1ega1 stability and tend to
underroine the authority of existing 1aw. 'rhe present draf1, rlight bL taken as an
incitement to States to perforn an internationally vrongfuf act in the
anticipation that such an act night subsequently be validated by the emergenc e
of a rule of jus cogens to the opposite effect. Thus States \,'oul_d be +;empted to
concocL new exculpacory oerenotot-y no-rms ano a violaror of thc exist,ing _Legal order
vould be given a chance to escape the consequences of his act. Furthernore,
paragraDh 2 was unlike-ry Lo be conducive to an cxpedilious setr,l.encnt of d.ispLtes.
In this connexion it vas considereC that the t:ule reflected in the paragraph
ignored, inter afia, any reliance costs that an in"iured sta-te rnight have suffered
because of the breach. I,/hi.Le an injured State night not be entitled L.o request
spec-if ic leriormance of a contracL dc.'.cl not in conformity r,rirh a. new oerempLo-ry
nol:m of general :internabional talu, it should be entitled to campensatory danages.
Such an approach did not impa ir the neff peremptory norm. On the other hand,
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iraposing the losses on the j.nnocent party undernined. the certainty neecled in all
transactions, It was noted that the cornmissicn had recognized the need for such

c ertai.nty vhen it had refused to inpose liability on a State for an act that later
became unlaffful. I+- had also affirrned in its c or:rment aI y that "the act of the
Staie is not retroactively ccnsidered as lawful- ah initi?-, but only as lavful from
the time vhen the new rule of ius cogens cane into force". Ilovever, article 1

stated. that every internationally rffongful act of a State entailed the
international responslbility of that State; thus the col]lplete d-efenc e seemecf to
make the act 1ai"rful ab initio or to haJe the sa.ne effect vis-i-vis the r:njured
party. !'ina.l1y, it vas noiea that in thr: case of intcrrational crines, r.rhiclt t'i:re
dealt vith in article lp, the applicati.on of i:he principle of retroactivity
could be very dangerous .

11p. Certain representatives b--lieved that the solution to the sensitive quest.ions
raised by paragraph 2 should be found not by vay of an exception to the basic
nrin.inrp nf narr-r;.nh I l,,1 -c1-ha1.'i-, r.. ^.'FiLXL of tne co4sideration ol'
Pr lrrL!tr,!E vr !q, s5r q}/rL , t vsv

circursiances lrcctuoin,-" r"ronpfulness and att enuating or aggravating
circurnstances, to be dealt vith in the future chapter V of part T. It'"ias said
that it vas too early to consider r,rha,t final form such a provision as palagTaFh 2

shoufd take and where it should belong in the draft. Another viev expressed re.s

LnaL 1l.e subJccL-1at--er of -oaragraDn 2 dic noL' as yet' form ptr1; o:' SLate
experience and tne proslects of its doing so in the future were slight'

12o. As to the dr afting of r,he na:aorarrh, ceruair re"resenLfttives sa'id its vordinp
vas not absolutely c1ear. One representative stated that if paragraph 2 mercly
restatecL the ad.age that any later Tule abolished an earl.ier rule in the absence
of any speciaf reserva.tion, then the "raragraph should preferably be deleted'
Another representative stressed that the delicate natuLe of the question ca11ed for
the great est_conc eltual and terminological clarity. i{e suggested, thelefore' that
the iords " 1""a7 ii the disp'lt e concerning such an act has still to be settledtt'
taken frorl The Comrnissionts conmentary and reflecting its approach' should be

ad.ded either at the end of paragraph 2 of the draft article or follouing the vord
" subseoruenbly'r in that paragraph. ft woultl then be possible to rule out the
retroactive application of the norm to all cases in Vhich the "'rongful 

nature
of international a.cts had finalLy been establisheaL.

Paragranhs 3, )+ and- 5

l-2L Certain repre sentat ives favourably c omment ed
article 18 which dealt vith acts of a continuing,
character, respectively. It r,Ias said that those
served to clarify the basic rule of paragraph 1.
ca.ses rnich d.emons Lraled Lhe need for adopl]ng a

ond , ha1' caf f^Fih a ..r'i-< nf aeqrrmr,tions

representativcs, however, qlestioned vhether the
elaborat,ion in paragraphs i, Ir :.no 5 of Lhe oasic
1.,oc i,,clifia^ ac lh'+ arnr-a.h r"rhi le frneminsl uwar tJurLr:
vhether there should be exceptions.

upon paragralhs 3" lt and 5 of
camlosite and comPlex

paragraphs, though elaborate,
They vere based on sPecific

specific legal r6girne in each
and solutions. other
detailed and complicated
rule enunc-iated in ParagraDh I

complete, caused soroe doubt as to
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122. As to paragraph 4 of article l8n reLating to conposite acts, a view l,as
expressed placing emphasis on its importance. States were increasingly assuming
obligations vhich involved a lattern of action. such as in the field of hr.man
rights. The treat-Les vhich existea on Lhat su;jecb required SLaLes not to
discriininate. The same kind of obligatlon could arise from bilateral treaties
rclating Lo the nationals oC Lhe other party. fn aLl thosc cases, it vas
irnportant that the pattern of actions constituting a breach of an international
obgliation should e:<ist while that obligation va.s in force. States vere entitled
to make their acceptance of new obligations dependent on such a condition. It vas,
hovever ' stressed that in the case of the composite act, it \^/as the nature of the
international obligation itself which regrired that there should be a series of
separate acts or omissions before it coul"d be establ-ished that there had been a
breach of that obligation. Tt r^ras self-evident that only those ac-rs or onissions
which had occured. while the obligation was incumbent on the Stat. should be taken
into account. Thus, while the commentary relating to paragraph 4 of draft
article 18 vas not disputabte, the basic rule stated in paragraph I of the draft
article sufficiently covered. the rather rare case envisaged by paragraph l+ and its
conmentary.

123. Wiih regard to paragraph 5 of article 18, dealing with cornplex acts,
certain repr.s.t tat itEl- n6Gd-That the rule s;t out therein appeared closet-y
connected to the concept of the exhaustion of local remedies, a subject stil1 to
be deal-t with in the context of an article on breach of an obligation of result
to be included in chapter III of part I. fhus, it vas thought that paragraph 5
introduced unnecessary and undesirab.l-e complications into the text and voul-d in
any event have to be reviewed vhen the Oonunission had for.mulated provisions on the
exhaustion of locaf remedies. on the other hand, it r^ras believed that the rule set
farth in para.graph 5 might not be vithoul. ur-iliLy since, _Long before the question
of the exhaustion of local remedies arose, there night be differences of opinion
concernlng the consequences of complex acts vhich vere necessary to constitute a
breach of an obligation. In the mattel: of State responsibility, nore the.n in the
case of other subjects codified by the International Law Cornmission, it vas
possible llor lak?ers renresenting different legal systenxs to app_Ly sl-ighrly
differing perceotions to certain rules. For that reason, it r,'a s uelcomed that
paragraph 5 did not nake iL essential, from the point of view of determining an
obligation in time, to resolve the question of vhether a certain number of actions
or omissi.ons vere necessary to constitute an offence. rt vas sufficient that one
action or omission had occurred while the obligation was in force. Finally, the
view was expressed that paragraph ! seaned to faII within the purview of
tempus cornmissi delicti, which the Conrnission was supposed to deal with ]ater in
connexion with anather article of chapter III of part I. The relationship betveen
that rule and the rule concerning the exbaustion of loca1 reraedies should be
consid.ered at that tirne.

Article l-9

121+. About 6O r epres entat ives , namely the great raajority of those who spoke
during the debate, nade comaents and observations on the matters dealt with in
article 1p, the cardinal importance and delicacy of which vas emphasized. by many
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speakers. Most of those connnent s and. observations related to basic underlying
concepts inspiring the article as a vhole and, in Farticular, to the distlnction
made in the article between "international crirnes' and 'international delicts".
Other cornments and obserYations, more specific in nature, aeferred either to the
merits of the provisions embodied in the various paragraphs of the article or to
the ording of such provisions' Several representatives underlined that the
conments and observations advanced vere prelininary and tentative in character and

should not be understood as Jeopardizing in any way the final position to be taken

'an ihF naiiFr a1- a laipr ctesF hw r.hpir raqneetive Gavernments.

(u) Ceneral comments on the distinction 'between "international crifies and
tional delict s as tvo of internationally vrongful act s

125. Three main trends of opinion energed fron the debate concerning the conc.Lusion
l"eached by the International Law Conmissicn that contemporary internat:'-cna.1 law
distlng,uished, for normative pu"pose' between two different categories of
internationaffy wrongful acts according to the importance attached ly the
internabional connunity to the subject-matteT of the obligation breached 8.r1d the
seriousness of the breach itself"

125. A first group of representatives agreed vith the distinction nade by the
International_ Lav Conmission in that respect betveen "international- crimes and
"international de1icts", as reflected in paragraphs 2 to l+ of article 19, and
cornmended the Comission and its Special Rapporteur for the step so taken which vas
ca1led a rnil-estone in the codification of international Iaw, A second trend of
opinion was reflected in statements rnade by some representatives ffho were unable to
agree with that distinction and asked the Cornmission to leconsider the apploach
adopted in article 19 so that the lemaindeT of its work on State responsibility
lrould not suffer. T,ast1y, the third position llaa represented by sone cther
representatives rrho found some bases for or merits in the distinction but refrained
frorn taking a definitive position on articfe 19 until kncving the Cornmissionrs
proposals on subsequent provisions of the draft and, in particular' on those
concerning the content, forms and degrees of international responsibility (part TI)
and the irnplementation (mise en geuvre ) of international responsibility and- peaceful
settlement of disputes (part fII).

127. A series of nuances Irere also noticeable vithin each of the above-rientioned
trends of opinion, Thus, for instance, sorae of the representatives who endorsed
the distinction in article f9, as nade by the Cormission, emphasized that it
reflected positive international law, vhile others belonging to the same tTend of
opinion stTessed that article 19 vas a tuTning point in the progressive d.evelopment
oi the rules of international la'Lr governing State responsibility' The considerations
ad-vanced by those lrho asked the Cornnisslon to reconsider article 19 varied also fTom

case to case. some of them based their criticism of a]'ticle 19 on argrnents related
mainly to the nature of State responsibility in international 1aw, including
questions of methad sJld approach, others on the scope of the draft articles and

"tiu oth""" on both kinds of considerations. A series of differences in emphasis
were also observable anong those representatives ll.ho resefved their final position
on article 19. Sone" for example, felt that artic.le 19 could become generally
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acceptable in a not too distant future. Others stated that, notwithstanding their
r:eservations, article 19 was an ac ceptable point of departure" Others re65arded
erticle ip as a uorking hypothesis" Finall.y, others refrained from any expliciL
endorser:lerrt. IndependenLly of the posit,jcn of principJe adopLed, practicaLly €ll
l'eores entat -Lve s vrho referred Lo article 19 underlined Lhe relalionship belvee:r the
disLilction nade in the arlicle and Lhe conteltl forns and de{,rees of internationa.l
responsibility and the inplementation of internationaf responsibility.

128. Certain representatives stated that the Commission r,ras fu-11y justified in
conpa"ring, as it did in its repor:t, the inportance of an exFress recognition cf the
distinction betveen international crines'' and rinternational delicts" with the
expl iclt recocnition of lhe category cl rulcs of jus coeens in the ccdifica--ion of
the 1aw of treaties "

(i) The distinction made in the a"ti.le in the light of

129' Underlining the fundamental irnportance in international law of the distinction
betr+een international crirnes'r and "international de1icts", several representatives
congratulated the Tnternational Law Cornmisslon for havins enxbodied such a
distinction in article 19 of the draft articles on St,ate responsibility undcr
prepairation as wel]. as fo], contemplating, in the course of its future ltork on the
topic, different r6gimes of international responsibility for the two types of
internaLionaIIy wrongful acts so disf,inguished. bearing in n.ind, as appropriate,
that those acts may adopt a variety of forns and that the 1ega1 consequences
entailed by them coufd also vary. To classify internationally wrongful acts
accordinc Lo Lheir degree of gravity fo]" the internationa-I conrnuni Ly illustrated,
acccrding to those repre s entat ives , mankind's developing awareness that breaches of
major inter:natlonal obligations - of r,rhi ch those relating to the maintenance of
internationaf peace and security were undoubtedly the most important -- courd not be
treated in the sarne manner as breaches of cther international- obligations. It
illustrated also" together with the recognition of rules of international 1aw having
a ' r .'reni -orJ'" chatacter / frr" .^-...\ rl- in^rorsintJ 1ec.a1 i'nnorl.ance ''].LLached by
iorernarionar raw to rhe "lffiiJ.";; il;';;i;;;rr;;;. 'oi"n"i,i.o-."t 

by the
Conmission, the distinction between ':international crimes" and ',internaticnaf
delicts't had norrnative consequences inasmuch as it deterrnined different r6gimes of
international responsibility depend.ing on whether an international crime or an
international- delict was involved. That was today the only reasonable approach to
the matte? since" under conternporary international law, the 1ega1 consequences of an
"internationaf crime", r.rhi ch in most of the cases vou-Id inply the violation of a
norm of .JISE__g.g€gn!-, could hardly be red.uced to a mere question of reparation between
the author of the vrongful act and the injured St,ate. The draft articles on State
responsibility under preparation could not ther.efore but codify such a distinction
as ve11 as an appropriate r6gine of international responsibility for "international
crimes . A11 those representatives subscribed to the underlying concepts of the
article and approved, subJect in some instances to drafbing improvernents, article t9
as fo"mulated by the Conmission, The commentary attached by the Comnission to the
article was also vieved as particularly valuable by those representatives .

130, For some of those xepres entat ive s " the distinction betveen international
crimes- and rinternational delicts was ful-Iy varranted in positive international
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1av. They recalled in this connexion that the charter of the united Nations itself
attached sox0e specitic consequences ) Inore grave in nature, to serious breaches of
certain international obligations of essential intportance fcr the protection of
fundsrental inteTests of the international conmunity, such as those relating to
the maintenance of international peace and securityi that" as recognized in
articfe 53 and other articles of the Vienna Convention on the Law af Treaties,
some norms of international 1aw had the character of ius cogens rufesi and that
breaches of certain international obligations had been characterized as
''international crimes" in various conventions and other internatiotlal mitten
instrunents. The very fact that the Internationsl Law Commission had adopt€d
article 19 unaninously was also noted by those representatives as particularly
significant in that respect. The concept of a single system of State ]'esponsibility

"t", i.t the vier,r of those representatives ' outdated. Contemporary international
law distinguished, on the one hand, betveen international obli8ations of fundamental
importance for the international conntunity and other obligations and, on t'he other
hand, betveen serious and less serious breaches of a given international obligatlon"
and such distinctions entailed" under that system of 1aw, different legal
consequences in terns of Sbate responsibiJ ity. Tnternationally rvrongflul acts such
as aggression, the maintenance of colonial dornination, slavery " genocide and

^nA.rt.hFid referred Lo in r'presranh 'l ^F ar'1 icle 19 consLituted, according to those
i6!-esetrt,ati.nes, example s of particularly serious breaches of international
obligations of fund.smental importance to the inteirnational conmunity as a whole
which could not but be characterized as 'internationa,l crimes"" By stating it so'
it I''as added" the draft articles on State responsibility vauld have a preventiYe
a.ncl dissuasive e ffect benefi cia-l for the maintenaJrce of international peace and

seeurity and for the development of internationaf co-operation betveen states on

more friendly and just bases"

131. Other rep"esentatives, r^rho also suplorted article 19 and its underlyin€l basic
concepts, considered it to be a maior contribution to the progresslve deve-Lopmenr

of international lav in the difficult and complex area of State responsibility'
For those representatives the article was an important and necess€Jy innovative
advance in the development of the rules of international law governing State
responsibility mainly because it broke with the traditional theory vhich vierred all
internationally vrongful a.cts as belonging to a single and same type' They praised
the lnternational Law Comrnission for having recognized that that traditional theol.-{
had evofved so as to encompass tvo rnain tyl,es of internationally vrongful acts '
each of them entailing a different r6gine of international responsibility. They

shared also the view that the basic criteria to characterize a given wrongful act
as an "international crirne" or an 'international delictl should be the vital 0I
fund amental inierest of the international conmunity in respect of the internationaf
obligation breached as velt as the gravity of the act itself' Tt was also added

that the practice of States had shown a tendency since the end of the Second Iforld
ilJar to recognize certain breaches of internatianal law obligations as climes
erga omnes' A1f those representatives regarded aggTession' colonialisrn and gross

violations of human rights and fundaxdental freedoms, such as slavery, genocade and

apartheid" as exampl es of international crimes that should be accorded. mole severe

f;;,1*;;rt'th"t-t thai given to internationatly 'ongful acts of less importance.
Some of them added massive pollution to the enunelation. Bloadly speaking, they
agreed, therefore" \,rith the examples of internatr'-onal crimes given by the
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International Law Cornmission in paragraph 3 of article 19 ard considered thern to be
in keeping not only vith the United Nations Charter, but also with article 53 of
the Vienna Conwention on the Lav of faeaties " as well as with various resolutions
adopted by the United Nations organs concerning naintenance of international peace
and security, colonial situations and hruan rights and with international
conventions prohibiting crimes such as genocide, apartheid and other inhunan
practices. In this connexion, it was also recalled that the Political Declaration
adopted at colombo in August 1976 (see A/3f/f97) asserted that apartheid vas an
internationa"l crime and reiterated the collective responsibility of States to
extend effective support and assistance to peoples striving for s elf-deterrnination .

f32. Some representatives praised the Cornrnission for having taken duly into account
that violations amounting to an "international crime" were a matter of conce"n not
only to the State ox States directly affected but a.1so to the international-
cornmunity as a whc1e. If the international coamr.mity failed to irnpose on the
perpetrators the sanctions that were cafled for, the international order would fa1l
lrey to anarchy and collapse. It was high time that the notion of collective
international responsibility should be firmly estabtished as an unequivocal
principle. Tt had. been given recognition by the international cornmuaity in various
ways since the adoption of the Charter of th€ United Nations. Under Artic.Ie 2l+ of
the Charter, the Security Council was given broad povers for the maintenance of
international peace and security and was reeognized as exercising those povers on
behalf of the Members of the United. Nations. Articfe 6 of the Charter provided
that a Member which persistently violated the principles contained in the Charbex
could be expe1Ied. The notion of collective international responsibility had also
been included in the Geneva Conventions of 19\9 which, by virtue of a conmon
provision, obligated the parties not only to respect the provisions of those
instmments but also to ensure that they were respected by third parties.
Furthermore, thet notion was also an integral part of the codiflcation efforts
presenLly being made in connexion vith the sea bed, outer space and certain econonic
aJeas.

133. As indicated. in paragraph 126 above, sone representatives were unable to
endorse the approach adopted by the International Law Commission regarding
article 19 and asked the Commission to reconsider the matter carefully. They found
no conpelling arguments for the inclusion of the concept of "erininal responsibility"
in the draft articles on SLate responsibiliLy at Lhe present stage of development
of international legal institutions. Some of them rejected in that respect
argullents by analogy r,rith donestic 1a!/ and with some aspects of the Vienna
Convention on the Law of Treaties. Virtually afl, domestic 1an' systems separated
laws relating to reparation for damage from those relating to crininal
resFonsibility. Moreover, criminal lav i,ras set forth in domestic lega1 systens in
great detail and precision. In addition, domestic lav systems protected the
innocent from false accusations and hasty conviction by a variety of substantive
and procedural safeguards, It l,'as also inappropriate to take the articLes on
jj€_jg€glq of the Vienna Convention on the Law of Treaties out of that particular
context which, inter a1ia, included procedural safeguard.s.

134. It was €Iso stated by sone of those 
"epresentatives 

that under paragraphs 2
to 4 of article 19" as drafted by the Cornrnis si.on, State responsibility took on a
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penal nature of doubtful interest and value for the international cornmunity and
contrary to the body of relevant case law, the provisions of Article 35,
paragraph 2, of the Statute of the International Court of Justice and the vievs of
most vriters. They pointed out that by stating that it was inconceivable to linit
its task to establishing in the draft articles a supposedly genersl r6girne of
responsibility valid for all internationally 'wrongful acts, leaving it to
international custom or particular conventional instrunents to lay down the r6girue
or r6gimes of responsibitity applicable to "crimes", the Conmission had taken a
position which favoured the existence of such crimes in international 1aw and

their imputability to States, By doing so, however, the Cormission had espoused' a

trend which was far from constituting an established or generally recognized
principle in international 1aw. The text of article 19 submj.tted by the Cornnission
presumed, therefore, the existence of well-established rules of internationel law
in the fields referred to, vhile it was clear from the commentary itself that such
was not the situatj.on. fn this connexion, the view vas also expressed that the
substalce of article f9 would. be bette? situated in a commentary indicating the
topics vhich rnight be the subJect of special studies concerning the establishment
of rules of 1aw and the consequences of a breach of those l'ules in the light of the
developments of international 1aw.

135. It was stated that in evaluating article 1p certain preliminary basic questions
should be asked. and., in particular, lthat vas the purpose of establishing the
distinction between 'tinternationa.l crimest' and I'iir L.ernational delicts" as r'rell as

what wor-rl-d be the consequences of identifying a psrticular act or ornission as an
internationaJ- crime rather than as an international delict, In national 1aw it
was clear that criminal lav protected the fundamental inteTests of the connunity
and reflected to a large degree the prevailing moral vier\rs of the society in uhich
it operated.. Moreover, its sanction was markedly different frou the sanction of a
aielict. Crirne carried krith it the notion of punishment, lrhile delict carried that
of reparation' Lastly, the concept of crime covered a wide range of human

behaviour. Translating those elements into the sphere of international 1aw was far
from easy. The first problem was the difficulty of identifying obJectively those
acts vhich most offended the moraf sense of internationat society. Secondly ' in
the case of individua.Is, personal sanctions, including corporal punishment, was a
femiliar concept, but that kind of sanction could not be applied to entities such
as States, which were the on].y entities deal-t vith in the draft articles as the
question of the responsibil,ity of individuals for the connnission of crimes under
international 1aw had been l-e ft aside. Lastly, while in the national sphere
crininal law vas applied by the judiciary with every guarantee of objectivity' in
the scheme envisaged. by the Conmission criminal sanctions applicable to States
would, to a large extent, be in the hands of political organs of the United Nations '
lrhere lega1 considerations often played a secondary ro1e. The Conmission could
have reserved the possibility of establishing a distinction between the concept of
delict and that of crime by adding a few words of reservation to sn
uncontroversial articfe and a page o" two of cormentary.

136. Reservations were nade by some representatives about the method of argrment
developed- by the Connission in the conmentary accornpanying the article' Tt was

stated. that the argumentation developed in the voluminous conmentary to the article
vas not persuasive and rdas more in the nature of advocacy of the extreme than a
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rF.rs-r,-{l :rn.lvqiq eihad p'. nlarifwino dn||t-,,.c pris;y\d .'r.rn +.16 aF--i.l ,- Reference
'was made in that context to passages of the conment ary dealing vith how the United
Nations colfective security system \,'arked and v-ith the leglslative history and
neanillg of the Definition of .a-ggression and of the Sbockhalm Declaration on the
Human Envi ronr'ient .

f37" As also indicated in paragraph 126 above, some representatives expressed
reservations concern-ing arLicle 19, as drafLed by the Comrnission, and srated thaL
fhclr vould adopl a fina-l rosiLian Lhereon only vhen the flrlL legal conscquences of
the distinction betveen iinternational c"imesrl and tiinternationaf delicts" vere
known. Although there vas growing evidence of the adrission of a distinction
between different types of internationally wrongfuf acts on the basis of the
subiect-matter of the international cbligation breached and the importance attached
by Lhe ir,ternational comnunity as a \dhoIe i,o bhe respecL of cet"Lajn internarional
obli6aLions of a fundanenLal naLut e, thcfe werc di-t-ticulLies in aefining such
internarionar obljgations and asscssing the lega^l consequences of sueh r. distinction.
The article raised, therefore" a number of delicate and fundamental questions frorn
the noint of vierq of content as well as ins titutionally. In the future, the
Cornmission would no cloubt have to revert to article 19 and to consider what fegal
consequences it woufd attach with respect to "international crimes" and
"inLernaLional del icLsr and vhal ="op" iL woui.d evenr'u€] ly give Lo the provisiorrs
relating to the content and the different forms of responsibifity as well as the
inplementation of responsibility" Those representatives urged the Conmission to
pr:oceed with caution" In any case, and whatever proposafs the Comrnission night
eventually fi]ake on s-rch legal consequences" the ptesent tetms ol arlicle 19, and
in particular of its paragraphs 2 and 3" voufd have to be revier,red very carefully
by the Commission at the second reading stage? taking into account the statements
nade by delegations at the current session and subsequent connnents subnitted by
Caverlnenbc so as to ensJre Lhe broadest possib_Le acceptaoiljty fot- rhc relevant
clraft convention.

138. Tt Ltas noted by some of those representatives that the Conmission sought to
drav the oislincljon berveen o-ifferenL types of internatjcnally vrongful 3-cLs by
ascribing the tefln "international crimes" tc the vrongful acts af the kind
described in pararraph 2 af the arLicle. ThaL description bore sorne simitarily
to the description of j!g__g!Cs!a in article 53 of the Vienna Convention on the Lav
of Trealies, buL nany d-ifferent vievs harl teen eKpressed on LhaL concepL. I'loreover"
the acceptance of the distinction woutd imply diffe"ences in the international
responsibility r6gine that rnust be studied in afl its corrrplications befcre beingJ
accepted. It vas also recalfed, in this connexion, that the rufe in paragraph 2
fefl into the sphere of the progrcssi.ve development cf international lav. TYrere
had tJeen no precedent until the judgement given by the International CouTt of
Jusrice in Lhu " case, LhaL, as Lhe
Conmiss]on jrse-L-l admjLted jn jrs commenLary, had been the subject of different
interpretations . With Tegard to doctrine, vriters had not begun to support
djfflerentiation of Inrongfu-l acLS on the bas is of the irnporrance of the subject-
rtatter of the obligation breached until the 1960s" and many had done so only in
rcspect of violrtion of the prohibition of rhe use oI lo] ce. The najority sLiIl
favoured t:re traditional opinion Lhat only perso'rs who acted as organs of a Stare,
and not the State itself, could be held responsible for international crimes.
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!'urtherftore, the recogrrition of "international crimes" vould inerrj-Lab1y call for a
complementary institution vhich would decide in each case uhether a crirne erga
otnnes had been conmitted. Such vrongful acts " including the examples given by the
Comrnissjon in paragraph 3 of article 1p, vere not a-I1 of the sare kind and gravity
and could entail, therefore, different consequences or redress. ff in so-ae
instances such redress vas to come through the provisions of Chapter VII of the
United. Nations Charter, the essential-fy politicaf fi.:nction which the Security
Council had to perform under the Charter couLd not be overlooked. Bearing all those
considerations in mind, aI1 those representatives sha"ed the vi.ew, broadJ-y speaking,
that before adopting a final position on the xnatter it uould be r:ecessary to knor"
the draft erticles to be submitted by the conmission in the future, and in
particuJ-ar, those dealing with the inplenentation of international responsibility
anat the settl-enent of international disputes.

139" Sone of those representatives considered that the ides. of dividing
internationally wrongful acts into two categories had gained acceptance at the
present tine arid could becone generally recognized in the not too distant future.
Others viewed article 1! as an acceptabfe point of departure for further work by
the Cornmission, It vas slso stated by others that at the present stage of the vork
article 19 could not be regarded as more than a sinrple working hypothesis. While
not objecting to ce"tain of the considerations of the d.istinction sought by the
Cormrission, certain representatives had reservations regarding some of the
arguments ad1'anced. in the commentary to article 19 anat could not' thelefore ' form
a definitive viev on the acceptability or otherrise of what was proposed. in
substarce, until they had had erl opportunity to consid.er carefully the consequences
of internatione.l].y v?ongful acts which might be deemed. to anount to in'.ernational
crines.

1l+0. It was stated that article 19 drew a valid distinction, but it still presented
difficulties and should be revised. in retation not onl-y to the rest of the draft
but to international faw as a whole. The principle which was receiving groving
recognition, that a State coufd be held responsible according to the degree of
gravity of i.ts act, could perhaps be codified. Such a State would then be required
by the international conmunity, acting through a tribunal or court, to make
conpensation, detemined on the basis of the damage caused. There was, however 'a danger that a cod-ification of the type envisaged under article ]9 ttould cause ha].m

by consolidating the jurisprud.ence that had developed over the years on a case-by-
case basis in its existing fofm, It would also be unwise to c.Iassif:r certain acts
of States as criminal without first agreeing on a definltion of such acts and
establishing the machinery to deal with then.

1\1. l,astly, it vas also stated. that it ndght be that the main question for the
Intemational Lar,r Cornnission was to decide whether obligations of fundamental
importanee to the international conmunity could be treated as being on ttle same
footing as ordinary contractual obligations. In that connexion, reference \ntas

made to the difficulties that had arisen regarding the principle of the sovereignty
of States over their naturaf resources. Attempts to coclify the law of State
responsibility had failed because they had reduced themselves to a conpetition
between the sovereignty of States over their ovn territory and the less compelling
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lights of thj-r-d Sbates. From the standpoint of r6gimes of Tesponsibility, a
p..,sif iuu -f principle shoufd be adopted concerning the distinction between
obligations that rntere fundamental to the international c ornmuni.ty and genera"l
obiigations. That could be done vithout waiting for the second stage of the work
,rn SLate responsibility. For the present, that quesbion should not lead to a
decision on the criminal liability of States or on the nature of rceparation for
serious damages. The work would not be greatly advanced if the Connission m&de a
declsion concerning compensa.tion or reparations. The main problem was sti11 the
implementation of State responsibility. It vas importairt to recognize the existence
of higher fundaments-l norns at the international level since States might be
reluctant to respect the deeisions of the international corimunity if they felt that
they were expressions of political preference, but they woul"d not be reluct:nt to d.o
so if they perceived that those decisions were based on funadmental prlnciples of
1aw.

(ii) The distinction made in the erticfe in the light of the scope
;f ti" dr"ft..ii"{."

1\2. Certain representatives stated that over half of article 1!, and in particu-Iar
paragraph 3, appeared at variance vith the Cornmissionrs decision not to deal vithin
the draft articles with the "primary" rules, the violation of which entailed
internationaf responsibility. It had been just such an incursion into the area of
the "primary" rules that had caused. the failure of the 1930 Conference for the
Codification of International Law in codifying the topic, The considerations
J-eading the Corunission, as set out in the conmenf,ary, to include in the article a
provision such as paragraph 3 did. not realJy form part, according to those
representatives ) of the task of ccdifying the rules of international lav governing
State responsibility. Any distinction between grave breaches a.nd other
internationally lrrongfuJ- acts could only be nade on the basis of the eoncrete legal
consequences they night entail at present under international 1aw, rather than by
c?oss-reference to abstract categories of i.nternationa]. obligations or norms as the
Cormission d-id ill article 1!. It was also stated by eertain of those representatives
that the article should not be regarded as a move towards the progressive d.evelopnent
of internationaf 1aw. There was nothing new about the article. The real question
was that it included in the draft articles matters fatling outside its scope. The
characteri zation of a vrongful act as an international crirne and. the scale of
sanctions to be attached thereto were maLters solely for political decision by the
competent international bodies. Nothing could be gained by introducing such
natters in the draft. Furthemore, the list contained in paragraph 3 of the arbicle
r4ras not extraustive and. it ws,s questionable whether States vou.Ld be satisfied with
such vague descriptions of acts which might subsequently have grave consequences.
If article 19 nas left as it stood, there rras a risk that no further progress vould
be nad.e. The various interpretations advenced in connexion with paragraph 3 of
article 19 during the debate in the Sixth Cornrnittee nere the best illustration of
such a risk.

1\3. Certain other representatives said that the question of whether the Conmission
could be reproached for naking an incursion into the area of "prinary" rules could
be answered only if the Cournissionts intentions, as indicated in the conmentary,

t...
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were taken into accor:nt, It r0ight be felt that it was necessary to have an irlea
of the "prinary" rules before propounding "secondaryrr rules and that the latter
could not be formulated vithout having sone conception of the former. For those
representatives it seened c.lear that article IQ vas descriptive and contained. no
definition of "primary" rules. The exam!.les in paragraph 3 of the article were
not, therefore, an incursion into the determination of the substantive rules of law
establishing the international obligations designed to protect the fundamental-
interests of the internati.onal. comrnunity. Consequently, those representatives
considered that by making the distinction betveen two categories of internationally
wrongful acts, enbodied in article 19, the Conmission had not departed from the
basis of its approach to the codification of State responsibility by going beyond
the scope of the dral't article into the realm of the "primary" rules.

11+lr. Certain representatives pointed out that article 19 established. a sort of
collective criminal responsibil,ity of the State, vhich ves contrary to the
principtes of modern penal J-aw. Crimes affecting the international cornmunity as a
whoJ-e engaged. not a collective criminal responsibility of the.State but solely the
personal criminal responsibility of the individuals committing them. ft was
necessany to avoid- approaches which might result in the condennation of a vhole
people to economic isolation or ruin. Actual1y, it was the individual rather than
the States who had become subject to "international crininal lav" as States
increasingly undertook, through internationaL conventions, to use their domestic
lega1 process to punish individuals guilty of infringing that 1an. The reasons for
excluding the State fron the scope of criminal responsibility were sound and rested
not upon any aura of sanctity vested in States nor upon such marins as pg1:!g
parem non habet jurisd.ictionern but rather on conmon sense and principles of
elementary justice. To introduce the notion of an international crime for which
the State would be accountable wouLd be a retrograde step and a breach of the time-
honoured rtraxim . That notion had been
rejected. by many l-eading authorities on international law who had stated that the
sanctions provid.ed for undel the United Nations Charter were not crimina"l law
sanctions, and there vas no organ of international criminal iustice vithin the
United Nations system. Moreover, neither in the docr.:.ment s relating to the
surrender of Gemany and Japan, nor in the Statutes of the lluremberg and Tokyo
International Military liil,urrals, uor in the '.94T Peace Treaties was there any
reference to the crininal responsibility of the State. The same obtained wj.th the
Convention on the Prevention a;rd Punishnent of the crime of Genocide. Maikind's
condennation of the id.ea of collective puni sbment r,'as also reflected in tlultranit ari an

l-aw relating to armed conflicts, as attested. by celtain provisions of the Geneva
Conventions ?elative to the Treatment of Prisoners of War and to the Protection of
Civilian Persons in Time of War as }'e1I as by the draft Protocols to those
Conventions und.er el-aboration.

1)+5. Certain other representatives unalerlined that even at the current stage of
the work i.t vas cfear that the Conmission was not seeking to extend to the
international- responsibillty of States the princi.ples applicable to responsibility
in internal 1aw nor to establish an anafogy vith the crininal responsibility of
persons guilty of crimes r.nder international lall. The draft articles on State
responsibility in the process of being elaborated related exclusively to the
international responsibility of states, as the commission had plainly explained in
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the conmentary to article 19. The content of article 19 was not to be canfused withmatters belonging to the eventuar crininal responsibility of individual organs oi'the State. The reference made j.n the comraentary to the 1atter question wasexplained by other reasons. First, because, as in the case of ,ius cogeng, itserved to under'Iine the irrcreasing irnportance attached by cont"mpoiafiinternational
I'alt to the content of certain international obligations such as ihose relating tointernational leace and security; secondly, to point out that the eventualpunishrrient of an individual-organ Iiab1e to crirninal prosecution did not absolvethe State fram its ovn responsability; and, thirdly, to explain tha.t not every actfor vhich an indivi dua-l-orgari might be criminalry 1iab1e was necessarily an actattributable to the state under the provisions embod.ied in chapter rr of the draft
arbicl es under preparation.

ll+6. Sone of those representatives indicatel .rthat the use of the term"international crime in articfe 1! shoul.l ,.ot b" u.lfo..r.d to obscure thedifferentiation betveen the internationar respcnsibirity of the state and. thecriminal responsibility of an indivi dual-organ of a state. Those two distinct legaInotions of responsibility ran para11e1 arrd lrere intended to act as a neededrestraint to the conrnission cf graver forns of wrongful acts affecting the vitalinterests of the world comrrrnity as a who1e. rn this connexion, one representativepointed out that it was apparent from the treaty instruments to vhich the end of the
second world vlar had given rise and fTom the Judgement of the Nuremberg Tribunalthat political and material responsibility vas to be borne by the ag€ressor state
and crininal responsibility by the individua-rs who had unfeashed the conffrct. rt
was recalled that the connissicn had actual-1y concerned itself fu11y with theresponsibility of the individual-organs when it el-aborated its draft code ofOffences against the Peace and Security of Mankl:nd, the final text of r.rhich had treentrarsmitted to the ceneral Assembly in lp!l+, Under resolution 89? (IX) ofl+ Decernber 195\, the Asserlb1y had postponed l\rrther consid.eration of that draftuntil a Special Committee set up for the purpose had subrnitted a definition ofaggression. Iollowing the adopti.on of such a definition in 192L, it r.ras for the
General Assenbly to proceed to consideration of the draft code of offences.

147. certain representatives regretted that r'.n article 1p the conmission fertobliged to use terms which woukL appear to emphasize the notion of t'a.ult or crime
and its inevitable cororfary punishment. Thu;, it was said that even if the
connission had not had in mind the trcriminar responsibility of states'r the use ofexpressions such as I'internationar crime" introduced in the rules of interna,tionalla'r governing State responsibility a conceptual arnbigrrity vhich it would bedesirable to avoid- rn so fax as such expressions cou-Ld create confusi.on and beIooked at as a revival of obsolete ideas, nothing would be gained by using them inthe drafb articles even from the standpoint of the progressive development ofinternational law. Certain representatives remenbered, horrever, that the
Commission had justified the use of such expressions by invoking the poverty 01.lega1 la:rguage, the desire to take account of state practice and united Naticnspractice' and a concern to finit the scope of the rules it proposed, rt was alsopointed out that the terrn "international crime'' , in reference to acts of
aggression by States and other grave internationally wron€ifu1 acts, had become conmon1egal usage in international .f aw after the second llor1d !{ar. Even beforc thei. fferthat term had been used in a number af l-egal instruments,
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(iii) The distinction nade in the article 8nd the content, forms and
desrees of int ernatio4ql le-9Ig4q!g!!Lg

t\8. firose representatives who opposed article 19, as drafbed by the Commission,
considered, generally slraking, that to extend in the drafh articles the
principle of State responsibility beyond reparation or cornpensation was from a

1egal as vell as a practical point of view of tloubt ful value' Thus, for instance"
it vas stated that the perception that certain internationalfy wrongful acts
affected a wider class thar) others did not compef the conclusion that €n

'r international- crininal responsibility of States'r must be created. lihat it
supported was the need for an analysis of ways to neagure danages to the wider
class. Those representatives questioned, therefore' the necessity to leap over the
distinction betveen ',civi]" ancl "criminaf" responsibility in order to ensuTe that
particularly grave breaches rise to a leveI of responsibility vhich exceeded
compensation or restitutio ad integrum. In the contexh of the draft articles
under preparation., an approach alloving for exemp]-ary demages in certain cases

I'oufa conititute already a significant step forward. At l-east ' such a step vou-Id
be able to bui.ld on certain avards, like that concerning the I'm Afone case, 3/ and

would provide a measure of progressive d.ewelopnent vhich was not inconsistent with
a reasonable expectation that the end-product wou.Id be ratified, Recalling the
inportance attached by his delegation to the concept of ;idamages" in natters of
inlernational responsibility, one of those representatives felt obliged, in the
light of the wording of article 19, to adhere who11y to the position vhich i't had

stated on the questlon at previous sessions of the General Assernbly'

t)+9. Sone of those representatives underfined also that the distinction made in

"rii"l. lp between "international crj.mes " and "internationa.l delicts" would seem to
iuply the recognition, at a later stage of the work, of the actio popufaris
I)rinciple, vhereby any member of the international conmunity ' and not only the
injured Stat e or States, vould be entitled' when a crine vas involved, to talie
1egaI proceedings against the wrongdoe". This would be arother radieal and'

doubt fu1 innovation in the ru.les of international 1av governing State responsibility
vhich could not be accepted without a careful study of aIL its implications and

consequences. tr'.rtren actio popularis was mentjoned before the International Court of
Justice in the South t'test Africa case and the Barcelona Traction'
cpryg.nv,_ r,ta. """E-G"conalrtGE), 

it rraa l.e.t-li-Zo.rt.*ion with a question of
proceOrraf 193gs-4g!{i and not vith a criminal- uattex' States not parties to a

ireaty itrtr;ging6gsnq rule nieht be entitle. to have it declared.void, but
here again the roattEi rdJl1' locus standi and not of criuinal responsibility.

150. other representatives unde"lined that the legal. consequences or forns of
responsibility to be inferred from the distinction between trinternationaa crimes"
anJ "international del-icts" coul-d onl.y be vithin the range of those vhich
internalrronal 1aw recogni zed. as resulting fron the conmission of an intemationally
vrongful act. Article 19 was concerned with the international responsibility of
States as a lega1 institution defined by international 1aw and not by reference to
notions of civil- or penal responsibility belonging to other legal systems' If

3/ Reports of fnternational A+itra1 Aqa"ds, vo].. 3' p. 1609.



Al3r/ 37o
Xnglish
Page Jl+

those lega^1 consequences were not confined to reparation but night invorve also"in certain instances, the application of sanctions, it was because such vas thesituation in contemporary internationa.l law. rt was possible to assert, even at thecurrent stage of the work, that the 1ega1 consequences, including saneti.ons vhichfollowed in case cf an i;international crinet', were of a distinctive speciflc nature.state responsibility had trad.itiona.lly been associated with reparatio-n, a.rd.particularly peeuniary reparation, but in contemporary international 1aw such asituation had evolved in order to neet the growing dangers of the tirce, rn thepast" the use of force in international relations had been a sovereign andlegitirnate right of states; there had been no ban on wa" and. the state coul_d not beheld accountable for acts of aggression. consequently, state responsibility hadbeen considered mainly in terms of repa.ration for minor delicts, but such asituation had been radically changed since trre second Iirorld trIar and the adoptionof the charter of the United Nations. The principles of international law embod.iedin the United Nations Charter and the need.s of an era characterized by theexistence of nuclear 
'eapons and rapid advances in science and technoiogy made itimperative that the codification of the rures governing state responsibility tookduly into account the progress already achieved by the lalnr on the matter. In thecourse of its future lrork on the topic, the conmission shoul- d therefore consicler theestablistrtnent of responsibility r6gines bearing in mind the type of internationallyffrongful €'ct invorved and, in particular" the gravity or its consequences for theint er.nat ion al con]:,un ity .

151' certain representatives said expressly that the corrrnission shou-ld conter&1atethat a systen of effective and appropriate sanctions _ economic, political andnilit ary - be included irr the draft articfes on state responsibility in order thatthe con'mission of internationarly wrongful acts, and in particular of internationalcrimes, might not €io unpunished. Such a systern should c ontemplate various kinds ofredTess ' certain breaches could be redressed through the paJ[nent of danages orother reparations. on the other hand, there were other breaches d.efined as"international crirnes'r, such as aggre"sion, the deniar- of s e.rf-det ermination,
:ll"::I ,_ f :l-.c 

ide and g-peltheig, which affccted the entire internationat corurunityarro ror whrch red-ress should consist of collective punitive action, including theapplicat ion of sanctions under Chapter VIf of the United Nations frrarter.
1J2' Representatives who considered that the distinction nade in article 19 betweenIrinternational crimesrr and 'iinternationar aericis" was a turning point in theprogressive developnrent of international r-aw also shared the viev, broadfy speaking,that the cornmission courd not but recognize that internationar responsibility hadevolved so as to encompass different r'egiines according to the type of wrongful actinvolved' The breach of an internationar- oltigation need .rot "ivays give risesole1y to an obligation to make reparation but mrght entail also in certain seriouscases the application of coercive measures, like isanctions". rn this connexion, itvas recalled that article 19 dealt with iniernational crimes for which states we"eresponsible, according to Article 2, paragraph )+, of the ctrarter of the unitedl{ations. Although the draft articles were silent on the dlfferent lega1consequences of internationar crimes, it was obvious that the ordina{ fonns ofreparation must be supplemented. by such new forms as those provided for inchapter vrr of the united Nations chaxter dealing with actiin ffith respecr t,othreats to the peace, b?eaches of the peace an d- acts of aggression. Furthernore.
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serious crimes of the type refeffed to in paragraph 3 of articl-e 19' such as those
involving the infrj ngement of the right of s elf-det ermination and of human rjghts
and fund.amental freedoms, would necessaril-y amount to threats to the peace' The

view was also expressed that in soue serious cases, it niSht be justified to apply
sanctions even apart f"om those provided for in Chapter VII of ttre Charter. Lastly '
some of those representatives indicated likewise that the distinction made by
the cornmission in articl-e 19 could not but have a positive influence in the
d.eterraination of the subiects having a lega"1 interest in the ful-fil-ment of
internationaf obligations' including the question of the recognition s'nd scope of
the actio popularis referred to in the judgement of the International- Court of
Justice in the Barcetona Traction, Light and Power Company, I.td' case'

153. It .was emphasized that the progressive develognent of international, lav had
produced a corresponding expansion in the scope and application of the basic
principle of responsibility betteen States. That widening of responsibility had

been denonstrated not only by the Sreater nunber of injuries vhich had come to be

regarded as i11ega1 and as giving rise to internationaf claims, but also by the
exi ent of reparation which might now legitimately be demsnded' States could now be

ealled upon to lay not only for direct, but a1so, indirect' danages.' and in sone

cases they had been forced not only to ma.he rlrestititio in integrumrt, but also to
pay an added penalty for having breached. inteinational law. Aecording to current
Jur:.aicaf thoueht " it vas the duty of society to take ioint action against the
state which v|as guilty of an il1ega1 act, Perhaps the most important authol'ity in
that regard vas the Ctrarter of the United Nations, which spelled out in no

uncertain terms the respons ibillti es and obligations of States' Since the Second

World War, the sense of coromrmity ob.IigatiOn had found. expression in international
foruns, particularly at the United Nations. The pressures and. influences
obstructing that irreversible trend could not negate or nininize the importance and

validity of those internationa.l legal principles. It coufd iustifiably be stated
that under international 1av, a State which was 8ui1ty of internationally illegal
conduct towards the world cornmunity wouLd be held responsible to the conmunity of
nations. The trend of current devel-opments vas unmi st akabty towards collective
€.ction of a punitive nature on the part of the comtrunity of nations as a sanction
for the enforcement of the international responsibil ities of states in the case of
particularly serious breaches of international obligations of fr"rndanental importance
for the whole c onnuni ty.

151r. Sone representatives agreed with tbe Comnission's view that contemporary
international law required ihe application of different r6gines of international
responsibility to ',int ernatj.onal crirnes'r and. to "international delicts", as tvo
difierent categories of internationally wrongful acts' and that that difference
should in due couTse be reflected in the rules to be fornulat eal in subsequent
chapters of the draft ' There cou1d be no doubt ' hovever, that the Conmission was

suggesting a radical charge in the basic concept of State responsibility and'
therefore, without knovin! the further conclusions of the Conmission in that regard
no final position could be adopted. on article 1!. Others pointed' out that the
corcnentar;r to the artiele suggested that the legal consequences of sueh crimes would

be mo].e serious than those oi an "international delictrl regarding both the redresses
at the disposal of the injured party and the States vhich vould be affowed to take
appropriat; measures in responsl to the internationally r"rrongful act concerned and

that in some instance it night be a question of actio nopufaris ' '{11 this
involved matters requiring thorough examination before a definitive endorsement
could be given. t
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r55. rn thls connexion it was stated that there vas a clear trend in moderninternational law bo recognize the interests of both the intemational conmunity
and the individuaJ- as being protected by rul- es of international lar,r, and to gi.ve
increased attention to the i.nternational legal aspects of the preservation of the
human envilonnent as a shaled resource. Somewhat less clear vas the inpact ofthose developments in the primary rules on the s econdary rufes of Stateresponsibility, in particular, those dealing with the content, forms, degrees and:nplenentation of international responsitirity &nd the settleraent of disputes.
A breach of the internationaJ- obligation not to use armed force aaainst theterritoriaJ- integrity or po]'itical independence of ary State had ttre 1ega1
corrsequences set out in the United. Nations Charter. However, the legal
consequences of an armed. attaek ,nder the united Nations charter could not beattached to a.l1 ather international crimes, It was also added that j-t might be
assumed that in the case of 'rint ernations.r- crimes' the provisions of chapter vrrof. the Charter should app1y. However, that stil-l feft a 1oop_ho1e" since thelnternational crimes srentioned. in arti.cle f9 were not a^1r- covered by the said
Chalt 9r. It was thus inpoTtant to close that loop-ho]-e in order to ensure thatarticle 19 had an effectively preventive force.

(iv) The nade the articl the imDlementation of
ibilitv and settfement ofint ernat

156' certain representatives recaJ-led likevise that, in the course of its futurework on the topic, the rnternational r,aw conmission intended to examine proceduresfor invoking and giving effect to the international responsibility of states. someof those representatives referred in that respect to the relationship between thepolters accorded to the security councif under chapter vrr of the uniied Nations
Ctrart er and the codification of the international lega1 ru_les on Stateresponsibility. some emphasized that such procedures woufd not but confiTm andconsolidate the powe?s of the security couneil. Ttre cor.rnc ir- l,rould then be bette"able-to ensul'e the peaceful settlenent of international disputes and, as might berequired n to impose sanctions or take enforcement measures. unless it vasrealized that measures such as sanctions were read y a'ai1able to the securityCouncil and could be appLi ed, as appropriate, for the purpose of inplenenting theCouncil's resolutions, it would nol be-possibfe to curb effectively acts of
aggressi"on and other forns of international crimes and the council vould fail inits primary responsibility rmder Article 24 of ttre Charter.

l-57' Tt was said that it was high tirde that the long-neglected a*angements between
I{ember States, as provid.ed in Article l+3 of tfre Charter, were given iheconsideration they deserved. Despite the growing avareness among Memb er states ofthe need for sueh action, the question of maintalning international security throughdue implementation of Security Councif decisions remained unresol-ved. Evensecurity ccuncil resorutions which had been adopted unanimously remained entireryunimpleraented. Any apparent unconcern for measures to preserve internationalsecurity through the united r[ations might, in the case of some states, be attributed.to past reliance on niJ-itary alliances, within the concept of the bararee of pofier.
Ho'rever " that concept r,ras rearly onfy an escalating .orp"titio' in arraaments. rnthe case of those States which would welcorrre the establishment of 1eAa1 ord.er and
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security through the United Nations, rather than through nilitary power, the urge
fo' effecl,ive action was dampened by the fee,iing that the task vas too difficult.
Other ljtates held that international peace and security coul-d and shoufd be attained
through the UniteC llations. That end should be relentlessly pursued in both the
pclitical and 1egai. fields.

f5B. Other representatives pointed out that one of the reasons to fear that it
nould be extremely difficult in the present-day world to impose criminal-
responsibility on sovereign States was the insufficient institut ionaJ- ization of the
internationaf ccrnmunity. The Security Council' tas a political organ prinarily
resprnsible for the maintenance of international peace and security, not a Judicial
organ. Under Jhapter VII of the Charte}, the powers conferred on the Security
Council were designed as a means of maintaining or restoring peace' rather than of
establishing responsibility, which was only one of the factors to be taken into
consideration by the Council in rnaking arhat was essentially a political assessment'
Furthermore, the Security Council could also decide on prevent ive sanctions, which
were not compatible with the r5gine of responsibility 8s currently understood. On

the other hand, since Article 36, paragraph 2, of the Statut e of the Internationaf
Court of Justice dealt only with 

"eparation 
for damages, responsibility for crimes

could not be established thTough international- judicial proceedings. If the role of
a judicial organ was to be entTusted to individual States, the competence Lo apply
sanctions or penalties roight be abused, especially by the stronger Powers ' and such
abuses would be disruptive to the existing political and legal systen.

L59. Tt vas emphasized that the reference made in articfe 19 to ''international-
crimes'' was not intended merely to indicate the existence of a special category of
int ernat iona.lly wrongful acts. It wou-ld in fact introduce in the draft a,Iticle the
systen of collective security established und.er the United Nations O:rarter, vhich
suff ered froro short-comings.

160. Lastty, certain reFresentatives considered that a.Ily dispute as to whether an

"international crime" had been corunitted should. be subiect to the compulsory
jurisdiction of the Intexnational Court of Justice, without preJudice to the
existing pcwers of the Security Council under the Ctlarter.

(t) Specific coruoents on the various provisiols of the article

161. l.,lost of the conrnents on the various provisions of the article lecorded beloll
were advanced by representatives who approved, generaaly speaking, article 19 as

formul-ated by the International Law Conmission. On a few occasions conments of that
kind were also made by representatives vho, without obJecting in principle to the
distinction between ''international crimesir and iinternationa.l delictsr" reservedn
however, their final position on.article 19. PracticalLy no specific coDnents on
the various provisions of article 19 vere maile by representatives who opposed the
article and its underlying concepts.

Paragraph 1

162. Solne representatives stated expressly that paragraph I of article 19 ernbodied
a firnily establ-ished rule of internationaf law which vas subject to no restriction.
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certain representatives , incrud.ing representatives vho supported in principleparagraphs 2 to \ of the article" con-sidered it advisabfe- lo separati paragraph Ifrom the subs equent paragraptrs ' For sone of those repres ent atives the .raftingof tl{o separate articres wourd rmder.r,ine the incontrovert ible and codifyingch?r-a:t er which distinguished. paragraph I from the raaining provisions ofarticle 19. others stated ttrai sucrr I dirri"ioo \^rour.d help to clarify theclifference of treatment- in the responsibitity 
"agir"" t"-i. "tir"n.a", o' tt. oo"hand, to ordinary breaches arld., on the other-, to international crines. The viewwas also expressed. that by detaching paragraph r it rould be possible to draft a

lA Tli"+:. paratleling article t-?, ne,:ne1y ,].th . titl" inaiciting the essence ofLne.ru-Le (the subJect-natter of the obligation breached ) and with a reference to thenotion of int ernational responsibility.

Paragraph 2

153' several representatives vho approved tbe underlying concepts of article 19s'pported this paragraph as forrnulated by the Connis;io;. The| enphasizedthat by refe*ing to breaches of internaiiona.r. obligations "essential for theprotection of firndamentar. interests of the internationar comnunityr: and to breaches"recognized as international crir,res " by liri"iJr*""ity ,as a vholerr" the provisiondistinguished. breaches of perenptory ti.rr." (jus cogun") of internationaJ. 1aw and.offences. er-ga ornnes from other breaches, It;; afso noted by s olae of thoserepresentatives that the provision was fontrulat ed taking duty- into account certainelenents of the general definition of the norns of .lus cogens coclifietl inarticle 53 of the vienna convention on the r,av of rreaties and that, as in thatarticle,.the prerequisite of the recognition as an international crine by theinternational- connunity i'as a wholeir iia not nean that each state had a right ofveto as the rnternationar Law con:mission had riehtry pointed out in the comnentary.

154. UnderLining that the rule in paragraph A feLl j.nto the sphere of theprogressive development of interrationil las rather than its cod.ification, scme ofthe representatives who reserved. ttreir final posi.tion on article L9 considered thatsuch a rul- e was acceptable if one agleed. with the basic principle that a special_cat egoxy of very serious internationally wrongf\r1 acts should be created.. Certainof those representatives felt that the -CornnisJion 
had made a wise choice ofwording i1. nllaqrartr 2 in stating that the inte"national obligation concerned nustIre essenElal lor the protection of rrfundemental interestsrl of the internationalcornaunity a,d that its breach nust be recognized. as a "crime by that comrunityas a vhole"' some other representatives belonging to tbe sane trend of opinion

:o1:i1:T"d that.it was premature to discuss tne toruulation of the abstractdefinition of iinternational crimes r contained in paragraph 2 of articre r,9.

rereeleeh__3

165-' Referring to paragraph 3 as a whole, severaJ- representatives spoke in favour ofincluding in the text of the articr-e a nin-exhaustive list of breaches tnan,subject to paragraph 2 and on the basis of the rules of internationar raw in force,-nay result in an internationar crime. The nethod. of clarifying the abstract rulesby a nunber of conclete exampres vas $elcomed by those ."p.L"uit"tirres, some of whom
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reca]led that paragraph 3 reflected a consensus xeached in the Internationa-l
Law Commission and provided a framerrork that vouJ-d facilitate the determination
in concreto of the international obligations so essential for the protection of
fundamental interests of the international cornmr:nity that their brea.ch constituted
a.n international crime. Without prejudice to the drafting improveraents suggested'
most of those representatives al,so shared the view that the main areas of
international larr in which are found international obligations the viol-ation of
vhich coultl eventually anount to an international crime were' broadly speaking,
those identified by the Connission in paragraph 3 of the article. Thus n several
representatives referred expressly in this respect to internatione.l obligations
of essentiaf importance ttfor the maintenance of international peace and security"
(subpara. (a)), "tor safeguarding the right of self -det ermination of peoples"
'----.+i:-("ubpara. Tb-) ) and "for safeguarding the humsn being" (subpa'a. (e)) as well as to
tfre specific examples mentioned in those subparagraphs, na:neJ-y aggression,
colonial d.onination, slavery, genocide and apartheid. Some of those representatives
mentioned likevise in this connexion trre inllrno-tiona] obli.gations concerning "the
safeguarding and preservation of the hr:man environrnent" referred to by the Comis sic
in subparaeraph (9) ot trre article. Others, however, expressecl res'ervations
reg;di"g th;-l*I"sion of such kinds of international obligations in the emmeratic
made in para€raph 3 (see paras. I75-L78 below).

165. Some of the representatives r:rentioned above e$phasized. that they approved the
inclusion of paragraph 3 in the text of article 19 on the rDderstanding that the
list contained therein vas purely il]ustrative and non-exhaustive in character. fn
their view, the present woraling of pa"ag"aph 3 woul-d not sedn to cover a1l" the main
categories of international- obligations the violation of which may result in an
international crime snd should be supplemented as appropriate. The folJ-owing nain
ad.d.itions to the list vere suggested.: obligations concerning the respect of the
sovereignty and. independence of States aimed at protecting the existence of States
as subJects of international law; and obligations relating to the preselvation and
exploitation of the resources vhich lte"e the connon heritage of nankind, like
resources of the internations.l sea-bed area and of ttle noon. Refelence vas also
nade in this connexion to the need to take into account in fornulating exampJ-es of
cuyrent deveLopnents of international law such areas as outer space' the law of the
sea, and international hunanitariar Iaw. Different interpretations vere advanced
by certain representatives concerning the obligations referred to in paragraph 3

in the light of the present word.ing of sone of its provisions. For instence, i.t vas
said that it was uncleaa fron paragraph 3, as currently worded' whethex an
international crine night or rnight not result from a serious breach of
internat ionaL obfigations prohibiting racial- discrinination and piracy. on the
other hand, it vas noted that obligations conce?ning the prohibition of racial
d.iscrimination e.nd of exploitation of foreign Lrorkers were covered by the present
vording of that paragraph.

1,67. Sone of the replesentatives nho reserved their finat position on article 1p
underlined that a distinction should be made betveen the contents of paragraph 3

and the general- principl-e contained in paragraph 2' Certain of those representativ€
considered that the exanples of serious bTeaches listed in paragraph 3 vere
provisionally acceI)tabIe' Others questioned the advisability of including in the
text of the articl-e a non-exhaustive list of examples of internationaf crimes such
as the one contained. i.n paragraph 3. Two main arguments were advanced in that
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t":f::t by those renres ent atives . First" that by including such a list thecodification of the tlsecondary" rules on state I'esponsib'ity could become involvedin areas pertaining to ttprirnary " ,"r"" "r-i"i "rnational 1aw which, as stressedsevers-l times by the conunission, 1ay outsid. ih" o"rrt articles under preparation.secondly, that the definition oi .""r, i"i.r""iion.r crime must be und.ertaken withgreat.care and be as precise as possible in view of the refevance af theprinciple of nu11um crfuren- sine lege, particJarry if the legal consequencesattached t" intEinatlinar -etrr.ilE.ti i""'r., irr* the duty of the perpetratangState to mahe reparation. fn this connexion, and as an alternative solution, itwas suggested that the types of crines could be nentioned in the cormentary, anapproach the Connaission had fo11or,.red. in rel-atlon to articl-e lS i;gE__S;gE) of theVienna Convention on the l,av of Treaties.

r!8t, ror one of the 
"epresentatives refe*ed to in the preceding paxagraph, the useof the expression "nay result'! in the introductory sentence of paragraph 3reakened the effect of the exal0ples given. Al1 the brea.ches mentioned were

."u1t?i"1q: . 
according to th"r 

".pr." "itutilre, international crimes and many of themhad in addition been the subjeet of internaiionaJ- conventions. Nevertheless " the
l3llr"l-:"Y:ra,t-in€. them, and even more of qualiflring them virh the exfression5ucrr as , vas hfghty ouestionable" for it was a rule of penal law ttrai tfredefinition of an offence was accompanied by the particulars of the penatty orsa'ctions prescribed for the offence, tr'urihemore, even ir the inte"nationalcornmunity had suffici ent 

. 
authority and pover to a".* up an internaiional penalcode, it woul-d find it difficuLt io 

"rr"i". that the prescribed penalties sn4sanctions r'rere carried out, Experience showed, moreover, that States, according tothe-circumstances, usually r."o"t.d to .cis oi serr_aerence, to reprisals or toindividuar or collective econornic sanctions without initiating the procedures forthe pacific settlerent of disputes provlded fo" i., i.rtu"rrat ionaJ- instnnnents. I.]hatrra€ rnore 1 any restrictive emmeration I.Ias aJ-ways apt to be incomplete.
169, Certain representatives welconed the fact that each subparag"aph ofparagraph 3 referred to a "serious breachrr" since the concept of internationa-lcrirne.must be narrowly circumseribed., p""ti"iJ"rry ir it va-s to carry ,iti, i.tsanctions or penalties rather than riparations. rn the view of thoserepresentatives 

' that very expeetation ra:ised serious dout,ts about the contentand r^rording of paragraph 3, and in particular of lubparg&Iaph (e), which was verygeneral and seemed to be different in kind from the other examples given. on theother hand, the view was also exp?essed that to introduce . "oi;u"ti.,.. efement intcthe d.etermination of an international crirae by the use of the expression''serious breach" in the subparaglaphs of paralraptr 3 was inadvisable. rbr exampre,shoul-d every act of a col-onial- Forlr in cintrivention of a united llations resolutionb'^ 15e1ta"9 per.se as a ''serious breach"? The paobr erns raised by the introductlonof Lhat subjective element, it vas added, vere iornplicated sti1l further in
-qrbErgglgltr_lg), which referred. to the massive poltution of the atmosphere or ofthe seas as a se'ious breach". ff that 

"uup.rugr"ph 

-r"" 
"a.pi"a "" ii stooo, itwoul-d undermine, in the view of tt ose ,"pr."!.ri.ti.rr"", one of the most innovativeconcepts devised in the united irrati ons - namery, the exploitation of naturalTesources shared by tno or more countries - thl codification of which harJ ar readrrbeen begun by the United Nations Environ:nent proeramme,
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1lO. Concerning the present vording of EgpperggIaph_G) of paragraph 3, some
representatives expressed the opinion that the subparagraph should include 1n its
examples of internatlonal crimes certain breaches of the obl-igation on the non-use
of force or the threat of force, which had a1r eady been cited in the Vienna
Convention on the Law of Treaties. Lthile it l,ras true that the definition of
aggression had been adopted, 1t defined a category of acts which constituted
serious breaches of the obligation not to use forceu but not the obtigation itself.
I4ore specifically, certain representatives felt that the reference mad.e in the
subparagraph to "aggression" shoul-d be replaced by a reference to "the use of force"
or to "the threat or use of force agai.nst the territoaial integrity or political
independence of any State", as was stated in Articfe 2, paragraph l+, of the United
I'ladions Ch arter. ft vas pointed out, jn this connexion, that the Security Council
had only rarely declared a State to be an aggressor, whereas it had often found
States to be in violation of the prohibition of the use of threat of force. It was
also regretted- by one representative that the subparagraph did not mention the
exception of self-defence provid.ed for in the Charter.

171. The second main point nade regarding subpara€Iqlb (e) related to the meaning
to be given ta the tern "a65gression". Certain representatives considered that
such term should not be confined to ;rarmed aggressiont', but should also cover
other forms of aggression, in particular ''political aggressionti and "econonic
aggression". The latter forns of aggression vere, in the view of those
representatives, as reprehensible and. as contrary to the principles of sovereignty,
independence and s e1f-det ernination as vas military ox armed aggression' one
representative stressed that his delegation coufd. not accept the text of article 19
unl-ess it included a reference to the economic blockade of routes used by land-
locked countries in the exercise of their right of free access to and fTom the sea
as an act of aggression, even though it vas not included in the provisions of
General Assembly resolution 3311+ (lo(fi). He urged. the Conmission to study State
cond-uct, other than armed aggression, vhich could be considered as aggression.

t?2. Certain relresentatives favoured the deletion of the words t'by force' in
subparagraph (b). For some of then the d.enial of self-det ernination was an
international crime, whether or not it was accompanieil by the use of farce'
lloreover, the variety of forms of force in use macle it pcssible for colonia1
domination to be established. or maintainecl a'ithout the use of force of arms. Others
considered that the rords concerned vere superfluous because colonial domination
could be established and maintained onfy by force' the notion of force being
inherent in colonialism and neo-coloniali srn. It was afso stated by other
representatives that the nording of the subparagraph strou]-d be revised because
the reference to the rnaintenance by force of colonial domination was a.rnbiguous; it
seemed to imply that the establishment s"nd maintenance of colonial domination could
also be affected by peaceful means, that is, with the consent of the subiects.

173. Recalling that the United lTations Charter referred to " human rights and
funda.nental freedons " and that such rights and. freedoms had for the most part
afready been defined by the internationat conmunity: some lepresentatives suggested
replacing the expression rrsafeguarding the human being" in F-ub!argglgq!-l-9-)
by the expression safeguarding human rights" or 'respect for human rights and
fund-amental freed.oms In their view the use of the latter expressions would

for
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xender the text clearer, It was also stated that the expression "on a rid.espread
scale", r,rhich appeared in the same subparagraph, 'was rather subJective aud
inrpreci.se, What was significant was not the d.egree of the international crine, but
rather the importance which the international conmunity attached to the crine.

1fl+. Regsrding subpara€lraph (d), certain representatives praised the International-
Law Conmission for having paid particuJ-ar attention to recent d.eveJ-op'nents in
international J.aw on the subJect of the safeguarding anrl preservation of tbe hlman
environnent, For them the inclusion of that subparagraph in the article appeared.
legitiraate, since it heJ.d that only "massive" pollution was referred. to as an
international- crime. It was suggested by one representative that pollution of
the "l-and" night be added to the list of breaches.

175. Recau,ing that the fo"mulation of an international obLigation vhose breach
would constitute an international crime nust be basett on rules of international 1av
clearly expressed and recognized by the international conmr:nity, other
representatives vere of the opinion that subparagraph (d) shoulal be reconsidered. by
the Comission with a view to determining whether pol-fution shoul-d not be treated as
an interne.tional- delict rathe" than as in international criue. It was nor
inpossible that there wou1d. be fomufated in the very near future a category of
international obligation prohibiting vhat night be termed t'geocide" antl it couJ.al
then be consid.ered vhether a breach of such an obligation constituted an
intetnational crine. But at present it was doubtful, according to those
representatives , that nassive pou,ution could be regarded. as an internationai crime
to the same extent as aggression, col-onial tlonination, s1avery, genocide and
aPartheid in view of the rather prinitive stage of aleveloprent of the international
1egal noflas on the preservation and protection of the hunan environnent.

!76. ln this connexiono it was stated. th&t the Declaration of the United Nations
Conference on the Human Environment " notwithstantling its great inportance, could
not fill- the lega1 vacuum which existed. in that field of international lan. ft
'was true that some 1ega1 principfes and even norns alreaqy existed., and that
others were ].ikely to euerge, but it did not seem that any trend. towartls regarding
pollution per se as an international crine was tliscelnible. ft vas also gaiil that
legal instruments or drafts such as the Convention on the Prohibition of the
Devel-opment, Prod.uction and. Stockpiling of Bacteriologic al- (Siological) and Toxin
Weapons and on Ttreir Destruction, the Treaty Senning Nucl-ear Weapon Tests in the
Atmo€phere, in Outer Space and. under Water, the Treaty on the Prohibition of the
Enplacement of Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-3ed
ard the Ocean tr'loor and in the Subsoil Thereof and the tlraft convention on the
prohibition of nilitary or any other hostile uses of environment nodification
techniques had. originally been conceived as a means of cufbing the arrns race and
naintaining international peace a.nd security. There was therefore some question as
to Lthether a violation of their rul,es should be regarded as a breach of aa
international obligation to maintain international- peace and security or a breach
of an international obligation to p"eserve tbe envi"onment. In paragraph \ of
arbicle IIf of the Treaty on the Prohibition of the Enp]-acercent of Nuclear Weapons
and Other Weapons of Mess Destruction on the Sea-3ed and the Ocea,n l'loor and. in
the Subsoil Thereof" for example, it was stated that if there was a serious que€tion
concerning fulfilnent of the obligations assuned under the Treaty, a State Party
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ni ght refer the matter to the Security Council to take action in accordance with
thi Charter. ft was difficutt to see how the Security Council could ta.ke action
ln accordance I';rith the Ctrarter to punish a b"each of ar obligation concerning the
preservati.on of the environment .

uT, It vas pointed. out that an exanination of the text and legislative history of
the Stockholm Declaration on the llumaa Envi"onment vouLal reveal enphas is on the o1d

maxin "sic utere tuo ut aliene.n non Laeda{r and exanples of reparation or
.e"tit1rffi of perenptory norms and. stil1 less in
international crininal- Tesponsibility.

1?8, It was al-so stated that if only because international legal ru-les for
safeguartling and preserving the environnent remained rudinentary, a d'ietinction
must be d,rawn between the consequences for States of a serious breach.of
subparagraph (cI), on the one hand, and of subpaTagraPbs (a) , (P) and (9), on the
ottril-- S""tt *o":'ct, in particular' be the case if ledress was to come through the
provisions of Chapter VII of the Unitecl Nations qbarter.

Fep€rap}r--l+-

1T9. Sone representatives considered it attvisable to s.void the use of tefltrs that
because of their mea.ning in penaf law could create certain problens ' The

convenience of using a nore appropriate tern than I'de1ict" to id'entify the less
serious internationally vrongiul acte referred to in article 19 vas underlined by
certain representatives . They pointeat out that in several tlomestic legaL systens
that tend vas synonlrmous with the tem |crinett and that in some languages,
particularly Spanish, the vords "delict" and "crine" hatl eseentiatly the ss'ne

neening, without denying it, certain other replesentatives intlicated that it was

h€Jlat to find nore appropriate word.s and that the terninolosr used in article 19

had the nerit of teine basee on the classical tripartite ilistinction betveen
itoffences, delicts anal criues " '
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D. Succession of States in respect of matters
other than treaties

lBO. Many representatives noted. with satisfaction that the Conmission had made
substantial progress on the topic of succession of States in respect of mstters
other than treaties. The inportant contribution of the Special Rapporteur 'N{r. Moharuned Bedjaoui, through his scholarly, high-quality eighth report on the
subject lras stressed, IIe hatl had to unravel a mass of State practice vhich was
often contradictory in order to elucidate the principles involved.

181. Support was expressed. for the Cornmissionrs intention to concentrate on the
questions of succession to public debts as well as on archives at its next session,
with reports to be subnitted. by the Special Rapporteu" on those aspects of the
topic. It was considered that the question of public debts was of the greatest
interest to the developing countries.' In the opinion of certain repres entat ives 'if the issue of succession in respect of public d.ebts was not disposed of it
would not be possible to make an assessment of the coronissionrs work on the toFic.

182. The belief was expressed that the Cornrnission should be able to conplete the
work on the topic j.n the relatively near future, Doubts vere, however i voiced that
an aeceptable cornpromise cou].d. be reached on that delicate subject at an earfy date.
Sone representatives recalled that the Conmission had experienced considerable
difficutty in its past i/ork because of the scope and complexity of the subject'
which covered State property, public debts and credits, the legal r6gime of 1,he
predecessor State, territorial problerns antl acquired rights.

1. Conment s on the d.raft articles as a vhole

(a) 9enge]_gnmeg!_1

183' Many of the representatives who spoke on the subJect fu-Uy supported, or saw
no major difficulty in, the draft articles ad.opted by the Conmission at its
tvent;y-eighth session. It was pointed out that they were clear and responded to
the present need.s of the international connunity, They were furthermore consistent
with important pronouncements made by the General Assenbly on the political and
economic self-determinat ion of peoples and nations. The Cornmission vas said to have
acted wisely in stressing respect for the right of peoples to s e1f-det errninat ion 

'internal constitutional lega1 systems and the soverei.gnty of States over their
natural resources. Reservations lrere expressed vith regard to the Commissionrs
proposals, and it was stated that, at the current stage of international 1aw, it
was not possible to 1ay down absolute ancl incontestable rules on the topic concerned.
The Connission could have made a greater effort to identify the principles laid
dor.'n in treaties concluiled in that fie1d, rather ttran proposing rules vhich, in
sone cases, seemed to be based. on abstract points of view. fn his view, the
conventional approach would be the most satisfactory in reaching an equitatle
solution in that field.
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l8\. Sone representatives stressed the need. for includ.ing a number of additional
tlefinitions or clarifying further some of the notions contained- in the drsft
articles, such as "property ... connected with the activity of the predecessor State
in respeet of the territory", "the contribution of the depentlent territory" and
"equi.table proportion". In connexion with the expression "unl-ess otherwise agreed- or
deciiiert'' used frequently in the dTaft articles, it was considered that the nenly
ind.epenalent State should decide and agree with the predecessor State on all aspectsn
and it was urged that tllis should- be expressly statec in the terb.

185. With regard to the structure of the draft, several representatives shared the
Conmission's view thaL it was desirable to naintain some degree of parallelism
between the draft articles on succession of States in respect of matters other than
treaties and those on succession in respect of treaties. Such parallelism appeared
to be not only desirable but ratione nateriae absolutely ind.ispensable, particularly
in the use of conmon a.ri"iti5il- and-i6ffiIi-Tasic principles. The view was
expressed., on the other hand, that succession of States in respect of matters other
thar treaties was governed by principles d.ifferent from those governing succession in
respect of treaties and that the classification of such successions, to State
property for instanceu should consequently be rlifferent.

186. As for the question of the procedure to be fo1lowed for the peaceful settl-ement
of disputes which might arise from the application or interpretation of the draft
artieles, it vas suggested that its consideration woulcl have to vait until the draft
was finalized.

(h) flhninc nf rvnes of succession

187. Several representatives endorsed the Commissionrs basic method of consiilering
under three broad categories of succ,-ssion of States the types of succession it
adopteal in drafb articles 12 to 16. Approval was expressed for certain rnodifications
made in the tlrcology of succession which the Cornnission had established in its
1974 draft articles on succession of States in respect of treaties so as to
ac c onnod.at e the special characteristics of the topic of succession in respect of
batters other than treaties, while not overlooking the neetl to maintain some alegree
of parallelism between the two sets of draft articles. On the other hand, certain
representatives regretted. that the Comission hatt fett obliged to drav a d.istinction
between States formed as a result of the separation of part of a State. It was
said. tbat in so doing the Conmission had referred to a political concept, the
introduction of which into the draft was questionable and vhich linited the freedom
of the newly independent States to negotiate. It was afso consiclereil that argurnents
put fontard by the Cormission for dealing in separate articles vith the concept of
"succession of part of tenitory" which had been dealt with in a single article in
ttre Cormnissionrs dr:aft articles on succession of States in respect of treaties,
rere not convincins.
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(c) qhllgg__lgtffeen €enera]. rules property resardeal
in eoncreto

188. A nurrber of representatives wetcomed the approach, which the Cormission had
taken trased on the Special Bapportuer t s eighth report, of formulating general rules
applicable to all kinds of State property rather than rules relating to property
considered in concreto. It vas pointed out that questions relating to the
succession.f-St"t"" i" mstters other than treaties vere extrenely difficult due
to lack of a fTame of reference and. the non-uniformity of the practice of States
in that sphere, and that, therefore, the Conmission should linit itself to
establishing general rul-es vhich the parties concerned would use as a guide in the
equitabJ-e settlement of disputes. Tt vas also hoped that the possibility of
conducting bilateral negotiations r,r'ith conside"abl-e freedom on the part of each
party would not be unduly restricted. I,ihile enforcing the general Tule approach
adopted by the Corunission, several representatives a^lso approved the exception of
treating the question of arehives separately in viev of the particular nature of
problems posed by that question. On the other hand, certain representatives
regretted that technical- matters rel-ating to cumency, treasury and the State funds
had not been dealt with explicitly in the dTaft a"ticles. It was hoped that more
detailed ru1es, representing the current state of j.nternational ]av, would be
produced on the fate of such concrete categories of property.

(d) Distinction between inmovabl-e and movable property

189. The distinction which the Cornrnission made between movatrle and iumovable State
property in drawing up general rules vas supported by many representatives as logical
and appropriate. Such a method was a felicitous innovation and a very construetive
neff element in d.raft ing general rufes on the subject. In the opinion of one
representative, however, to treat al]. inmovable State property as fauing into a
single category was an overs implificat ion. He pointed out that in all RomaJr law
systems the distinction between the Statets public irnrnovable property and. its
private irnmovable property was essential. When a succession involved a Roman 1atr'
country and one of the its regions which had become an independent State, inmovabfe
State property would not be transfened automatically to the successor State.
llhile the latter State r,rould receive ipso factg such public property as defensive
works, railways, ports and airports, certain property in the private domain,
particularly vacant buildings, would either rernain the property of the predecessor
State or would be the subject of specific agreements. Thus he hoped that the
Conmission vould be able to prepa"e a te]nJ which would take account of all the
principles in force in the main legaI systems. This proposition was criticized b1r

another representative who considered that all State property of the predecessor
State should be transfexred to the successor State irrespective of whether it had
belonged to the public or private domain. The fact that a distinction vas made in
that respect in Roman law countries could not, in his opinion, justify its inclusion
in a universal convention. Moreove", ploperty within the private donain could be of
great inrportance for the d.evelopment of the successor State, and to subJect its
passage to special conditions could burden that State with the payment of
compensation and hamper its developnent effort.
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(e) Criterion of finkage of the property to the territory

190. Several Tepresentatives expressed their agreement wi'"h the basic criterion of
linkage of the property to the territory vhich the Cornmission adopted for the
transfer of gtate prcperty frorn the p|ed.ecessc,r Sta.t. to the successor State.

( f ) Ih e Sr.rnc rple__g l_gquf-bl

191, Many representatives end.orsed. the principle of equity intToduced by the
Cornnission in some of the d"aft articles. As a balaJrcing and corrective factor,
that principle was believed to provide a practical solution to some of the major
problems relatin€l to succession to State property. Tt vas also said to best meet
the fund aJlent a] interests of the successor State. Several of those representatives
noted that the principle vas in accordance with jurisprudential doctrines and the
practice of States, as well as the decisions of the International Court of Justice,
particularly in the North Sea Continental shelf cases. It was recalJ.ed that in
those cases the Court observed that there was no question of applying equity sinply
as a matter of abstract justice but of applying equity as a rule of 1aw which
itself requirerl the application of equitable principles. Equity i.n abstracto, it
Ltas pointed out, had no practical meaning. Other representatives considered that,
vhile the principle of equity was subJect to certain limits or lacking somewhat in
precision, it was useful in the context of the drafb articfes. Although the draft
articles coul,d not take the place of individual_ agreements, they coul-d suggest the
ambit within whi.ch States might reasonably seek agreement.

192. Certain representatives , however, stated that caution should be exercised. in
respect of the prineiple of equity because States had always mistrusted it. They
referretl by vay of exa.rnple to article 18, paragraph 2, of the Statute of the
International Court of Justice provid.ing for the procedure ex aequo et bono, which
had- never gained acceptance by any State. Equity was, according to one of those
repres ent atives , the absence of law; it represented natuTal justiee as opposed. to
Iega1 justice. Despite the effort of the Special Bapporteur to establish a certain
nuanc e betueen the concept of equity as abstract justice of natural Justice and
equitable principles applicable as a result of a rule of 1aw, he thought it to be
Iess dangerous to resort to some vabue formulae which spoke of what I'ould be
"reasonable and "normal-", such as those contained in article 11, paragraph 1' of
the Vienns. Convention on DiDlomatic Xelations. and articles 1)+ to \6 of the Vienna
Convention on the lepresentation of States in Their Relations lrith lnternational
Organizations of a Universal Chal'acter. Another representative also doubted the
value of provisions involving concepts such as "equitable compensation'r, because
they might be extremely difficult to apply in practice.

2, Conments on the various daaft articfes

Artfc-Le z

193. It r"ras pointed. out that article 2 vas not sufficiently precise and night give
the impression that there could be cases of succession of States which vould be in
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contravention of international lar,r. such successions, however, vere nufl and- void
aL idglo and could not produce any effect. It was thus suggested that the text
should make it cLear that the drafb artictes refelred so].ely to cases of the
formation of nev States and territorial changes which occurred in accordance rrith
the principles of international lav.

Article 3, paragraph (f)

191r" Certain representatives expressed. their end.orsenent of the d"efinition of
"newly independent State" in arti.cle 3, paragrapn (f).

Article 5

195. One representative d.oubted the appropriateness of the defini.tion of State
property in article ! because, in his view, it was the legaf order of the successor
State and not that of the pxedecessor State whicb should govern the reply to the
question of vhat vas and what was not State property. He bel-ieved that as a
sovereign state" the successor state vas not obliged to accept the vievs of the lega.l-
order of the predecessor State; otherwise its freed.om rn'oul,d- be inadrnissibly linited.

Article 6

196. It was suggested. that article 5 vould more appropriately be entitfed 'passing
of the rights of the predecessor State to State property to the successor State ,

Articles 7 anct 8

197. One representative expressed. its support of the idea, incorporated ln axticles
7 and B, that unless otherwise agreecl the date of the passing of State property
should be that of the succession of States and that such passing should take place
without conpensation. In bis opinion, such an approach \ras the only one that could
safeguard both the legitimate interests of the successor State and the reasonable
interests of the predecessor State when succession occurreal in difficu,lt
cir:cumstances. Another representative welcomed the fact that article B provided for
equitable protection of the interests of third States wherever that r,ras possible.

Article 9

198. It was stressed that the general principle set forth in article 9 applied onty
rqithin the J.inits indicated in that provision. It was at the same time pointed
out that the phrase 'unless otherwise ,.. decided" was extremely vague, since it
Lras not clear who was competent to take such a decision.
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Article fl

199. I'lhile one representative d.oubted the necessity of the square brackets around
articte 11, another considered the Cornrnission's decision prutlent since there were
great difficulties in connexion with the transfer of State credits. The viev r'ras

also expressed that the criterion of sovereignty over' or activity in, the
territory to which the succession of St&tes relates could only complicate the
problens posed by the passing of State clebte. According to that viev, when the
debts of individuaIs passed to the successol State by virtue of a nationalization
law, third 'wor1d countries interpreted international law in different ways and those
differences in fact reflected the confl-ict betveen capital-export ing and capital-
inporting nations.

Article X

2OO. In the opinion of a representative, article X shoul-tl nake no reference to the
successor State" so that that State would not be tenptetl to change the rules of
internal faw at the tine of succession. He suggested that the article reacl: "A
succession of States sha11 not as such affect proPerty, rights and interests, rhich'
on the date of the succession, are situatetl in the territory of the pretlecessox
State and which, at that d,ate, are owned. by a third State according to the internal
lav of the predecessor State'. Another representative welcorned the fact that
article X provided for equitable protection of the interests of third States'

Article 12

201. One representative welcomed the sepa"ate provision in article 12 of the cases

^f +.l',nqfe"' .,f nFr"i .,f -f.he territory of a State as d-istinct frolr those of separation
of a part of a State as a result of the exercise of the right to self-deternination ,
which were dealt with in article 15. Ile suggested, however, specifying in the text
that the teffitories transferred were of minor importance and that the transfer vas
effected freely in acco?dance vith international fav. In acldition to several
representatives who endorsed in general terms the basic criterion of linkage of
the pr"operty to the territory (see para. 190 above), certain representatives
specifically approved that criterion in tbe context of article 12, The connexion of
movable property with the activities of the State in respect of t}e territory in
question was also considered to be a fair criterion. Ho'wever, the viev was expressed
that the principle of equity shoul-d appear rnore proninently in this article'
Attention was drawn" in that connexion, to the original proposal of the Special
Ralporteur and to the proposal vhich a nember of the Conmission had nade at the
twenty-eighth session of the Cornrnission. While being in favour of paragraphs I and 2

se!,arate1y, one representative thought the solution envisagecl in the latter paragraph
carcelled out that of the first, for if the successox State considereal the second
solution more advantageous to itself than an agreenent, it vouLd clo nothing to
prcmote such an aetreement and vou-ld even atternpt to prevent an agreement fron being
concluiled,
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Article 13

2o2' Many representatives expressed their ful-1" agreement with the provisions of
article 13. stressing the neett for including the article in the draft, several
raepresentatives pointed out that despite the progress made in the decolonization
process' there were still sone Non-self-Governing Territories which had yer r-o
achieve ind.ependence; that independence did not dispose of all successicn problems;
a.n<I that the corunission could not ignore the problen of newly independent states
since it hacl mad.e it the cornerstone of the whole draft on the succession ot' Statesin respect of treaties. It vas further stated that such provisions were ofparticular inportance for the newly ind.epend.ent nations which had had tr., pass
through a period of blooilshed. in order to assert their statehood.

203. one representative, however, doubted vhether article 13, as currently
formulated, paid sufficient regaral to state praetice as it had developed over thepast 3O years, fn his opinion, it was preferable to give greater strlss to the
resi.dual nature of the rul-es set out in paragraphs l- to 5 of this article, thereby
fol.l"oring more closely the pattern alreaffillEEEtra-:rt articles T and 8.
Another representative enrphasized that new states energed not only as a resul-t of
the process of d.ecol-onization but also as a result of other processes, for examp]-e,
social revolution, and. that the connission should take that into account in the
provisions in seetion 2 of its draft articles.
2ol+. A suggestion r,ras made to tlefine movable property in article 13 more preeisely,
so as to nake it clear whether it included, for instance, national treaures and
works of art' Moreover, the article was felt not very clear as to whether the
predecessor state was obliged to return to the successor state movable proper.ty
renoved fron the Territory before independence.

2Q5. In the opinion of one representative, paragraph 3. subparagraph (b), could be
tlifficult to apply, particul-ar1y it the sucZEi!6r statJ icrri.v.a its independence
through arneal struggfe, or if hostile relations between the successor State and the
predecessor State prevented any negotiation, Iet alone agreement.

205- The pertinence of includ.ing paragraphs l+ to 5 was particurarly stressed by
one rep"esentative in viev of the existing international situation. in r^rhich
accoraling to his view colonialist and neo-colonial-i st inffuences continued. to reign.
The viev was expressed that paragraph 5 shoul-d be reintegrated into article 12.

20J. ?aragraph 6 of arbicle 13 was particuJ.arly singled out by nany representatives
as containing very important rules for nevly inalependent States. Several
representatives emphasized that the principle of the permanent sovereignty of every
people ove" its wealth and natuf'af resources had been affirned in a number of
General As senbry anrl Economic and social council resolutions and declarations.
Particul-ar reference was nnade to the Charter of Econonic Rights and Duties of States,
the Declaration on the Establishment of a Nev rnternational Economic order and
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Council Tesolution 1955 (LIx). Others stressed the relationship between that
principle and the right of peoples to self-tletermination, which no succession coufcl
contravene. Underlining the need to incl-ud.e paraEtrapb 6, certain representatives
stated that history had. stlown that the attainment of inalependence was far from
being alvays peacefu.l- anal easy €nal that devolution ag"eements of a l-eonine character
abound.ed. The paragraph in question vas the"efore a necessary safeguard provision
for tbe protection of the interests of newly independent States, in particuler
their economic ind.epentlence. It vas fron the principfe of the pemarent sowereignty
over veal-th and natural resources tbat the concept of the people's inalienable
right to economic inclependence spralg, the latter being an essential compLenent to
political independence, It was believed the fornulation in paragraph 6 was an
improvement on the co?responding paragraph in the draft articles proposetl in the
Special Rapporteul I s eighth report since the principle of permanent sovereignty
over wealth and naturaf ?esources was affirb.ed for every people and not iust for
newly independent States,

Article 1l+

2O8. Sone representatives specificalfy nentioned article I)+ as acceptable. Hovever 'several others ffere not satisfied vith its provisions. ft r"as stated that
lala.gle,ph 3 of ttrat article vas unnecessary, or at least the reference to internal
1aw in that paragraph was not appropriate. It was also hoped tbat the neaning of
the phrase "subject to paragraph 2" in paragraph 1 ltoufd be defined more cleavly'
Further stualy was thus urged. on this article, especially in the light of the other
provisions of section 2.

AItICIeS I> and l-t,

209, I{hile one representative found. no difficulty in these articles, anottrer voiced.
some reservations to both articfes. The id.eas embodied in the terms "equitable
proportion" in article 15, paragraph I (c), antl article 15, paragraph 1 (d), and
the tern "equitable eompensation" in article 15, paragraph 3, and article ]6,
paragaph 2, as well as the teral ttequitably compensated" in article 16'
paragraph 1 (b), night, in his opinionr create problems when property passed from
the pred.ecessor State to the successor State, for it was difficult to determine
Just what was coverecl by the principle of equity when applied ex aequo et bono 'particularly in the case of the separation of one or mo?a parts of the Territory
of a State. It cou1d. happen that the separation was effected against the wish of
one of the States, which acceptecl it only rel-uctantly. He also suggested putting
the word "territories" in article l-6, paragraph 1 (c)' in the singular folm so as
tobeinaccordwithtt'.effieconcerned''attheend.of
that paragraph.
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n. lhe lav of the non-navig
internat ional a'atercourses

l-. General obs ervat ions

21O, A number of representatives paid. tribute to the Special Rapporteu? for thetopic, Mr. Richard D. Kearney, who vas commended. for his incisive approach to thequestion and whose report vas considered as auguring r,re1l for the fuiure,
2l-1. several representatives expressed keen interest in this topic which, it was
observed, vas becoming increasingly inportant as a result of a variety of factors,
among which mention was nade of the grording strortage of water resources and of theecorogical repercussions of scientific and technological ad.vances. rt vas furthergtressed. that the dernographic groL"bh, the expansion of agricufture and industry
..nal the groving risk of hunger threatening the worfd continually exacerbated theproblem of the use of international watercourses and especially the problem ofits distributicn between riparian states of contiguous or succlssive water.ways.
fuphasis was also placed on the inportsnce of the problems raised by international
Intatercourses in relation to inter:national economic co-operation and on the needto seek foxmulas which would eliroinate the drawbacks created by the uncontrolfed
use of watercourses.

2I2' Tt l\'as generalty agreeti that the fnternational Law Conraission had acconplished.useful prepanatory work in the field under consideration and that it had made an
encoura.ging start. A mrmber of representatives took the view that consideration ofthe subject shouLd be intensified; in this connexion it vas stated that since thespecial Rapporteur appointed for the topic had not been standing for re-electionto the cornrnission, it wou1d be necessary to select a new special Rapporteur at the
19?7 session of the cornrnission. other representatives did not share the view thatthe subJect should receive a higher priority, although they expressed no oppositi.onto the Conmissionrs continuing its work in that field.
213. The neeal for progressive development and codification of the 1av of the non-
navigationar uses of international watercourses was stressed by several
representatives; the fnternational La' Comrission vas right, ii vas stated, to
consider the preparation of gener€f 1ega1 principles applicab.Ie to all internationalrivers. The opinion rras 

' on the other hand, expressed that since each river haddifferent historical, social, hycrrological and geographical characteristics, it
might be preferable to hold negotiations in order to find solutions to theparticular problens of specific international rivers.

2. Methodological aspeqlq

214. The pragrnatic methoal and cautious approach edopted by the fnterBationa^r Law
connission ln dealing vith the topic was generally conmend.ed, Attentjon was dralr:lin this connexion to the complexity of the problens involved, to the need forthe conmission as a body composed. of members elected in their individual eapacity
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to take into account the diverse interests at stake and to the importance of State
experience in that sphere. With regard to the latter element, several
representatives noted that only a fev replies to the Cornmission's questionnaire
had so far been received and. suggested that the General Assenbly should. lenew its
invitation to Member States to subnit further connents so that the Conmission coulA
base its work on a more representative sannple of views.

215. Most representatives agreecl that the Conmission had been well atlvised not to
take any decision on the scope of the subject. fn this connexion it was stated.
that the question whethe" the principles to be fornutated should be broadened to
include, for example, river basins vas of secondary iuportance snd need not be
pursued at the outset. The opinion wss fu.Tther expressed that, in vier.t of the sharp
divergencies revealed. by the replies received. so fa?, it was aliffi.cult to see how
States could arrive at a consensus, at least at the preseDt tine, on a definition of
the term "internationa.l watercourse". It therefore seemeil more sensible to start
by formulating the generaL principles appl-icable to the legal aspects of the use of
'watercourses rather than allowing disputes over definitions to delay the vork. An
a priori definition coufd! it was add.ed, be a restricting factor ard it s,ppeareal
wiser to let the constituent elenents of a definition of the tern "international
watercourse" appear spontaneously in the course of the {ork,

216. on the question of expert assistance, it vas generafly agreed ttrat the
Comrnission would at some stage have to seek technical, scientific and. economic
advice on some of the aspects of the topic; the vi.ew lras further expressed that the
choice between the various courses opened to that end - estabfishing en aclvisory
conmittee of experts, call-ing in experts and technicians or combining the tvo
alternatives - ougbt to be ].eft to the diseretion of tbe Connission. ltte matter,
it vas add.ed, could be taken up at a future date when the work on the subject had
progressed sufficiently.

217. Sone representatives expressed the hope that the Coumission vould renain in
contact with the various international forums concerneal a'ith the topic. Mention
I'as tuade in this connexion of the Economic and Social Council, the Uniteil Nations
Environment Progrannne and the Uniteal Nations water Conference. It llas fulther
stated that the Connission night vith profit keep in ninat the lega1 studlies
prepared on the topic by the Institute of fnternational I€,v a.ntl the International
Law Association,

J. General approach to the tcpic

218. Sone representatives , while recognizing that the ttrainage basin concePt was of
relevance for the stud.ies conce"ning the harmonious development and physical
integration of river basins and had been incorporated in regional treaties concluded
between States on the basis of soeial antl geographical- realities sucb as the
f959 lPreaty on the l{ife River and the Niger, Senegal and Lake Cbact Treaties '
consi.d.ered. that the concept in question cou-Id not be used as a point of departure
for the formulation of general l-egal rules. fhe view was expressed in this
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connexion that recognition by a State of the international nature of a vatelcourse
for the purpose of carrying out a prelirninary study only had declaratory force
a.rrd did not inply the establishment of 1eg6l standalds and obJectives, and that
for the purpose of el-aborating an international legal r6gine, State recognition of
the internationa-I nature of a watercourse had to be reflected in agreements having
constituent value. The opinion nas expresseal that the task of the Conmission vas
to examine not the purely territorial concept of river basin but a traditional
concept of customary internatiooal law, which was embodied in treaties and
conventions and. a corollary of which was the distinction between successive €nal
contiguous rivers,

219. Other representatives took the view that the international drainage basin vas
the nost appropriate concept for the study of the fegal aspects of non-navigational
uses of international- vatercourses and. that the traditional concepts uere too
restrictive to enable the Cornmission to complete successfully the task ent"usted to
it by General- Assenbly resol.ution 2669 (XXV) of 8 Decembe" 1970. Attention vas
d.rawn in particular to the interd-ependenc e of the various parts of a vatercourse or
a river basin cornmon to several States. Support was also exp?essed for the drainage
basin approach on the g"ountl that it would provide a broad.er fra.nework for the
equitable sbaring of waters and. for their opt imurn utilization by all concernerl and
would. also pronote co-operation and good. neighbourliness arnong interested States,
In this connexion it was noted., ffith respect to the projects being carried out in
the Lower Mekong Basin under the auspices of the United Nations, that the concept
of d.rainage basin vas ind.ispensable for the efforts of riparisn countries, Mention
was also naale, llith reference to the Senegal River, of the emergence of a ne'w
concept: beyond. the Joj.nt exploitation of the river, the foundations had been 1s.id
for co-operation aimed at the integrateat development of riparian States und.er the
authority of an institution; at the l-egal 1eve1, the integration of the river
went beyond the linits of the river basin and. extended. to the national territo"ies
in their entirety, In this connexion, reference was nade to the principles enbodied
in the "Helsinki Rutes'r as being particutarly reJ-evant to the question. It was
also saicl that th€ distinction between succession and contiguous rivers vas a pure\r
theoretical, one whose aim wag to overcome temporary situations which were the
subJect of diplonatic negotiations.

22O. In expressing their vievs on the generaf approach to be taken to the topic,
representatives refer?ed to the concepts of territorial sovereignty and sovereignty
over natural resources.

221-. With regard to the first concept, it vas ststed that according to the Final
Act of the 181! Congress of Vienna what i'ere to be taken as international were the
international rivers separating or crossing the territory of two or uore States and
not the physieal portion of land. within the d.ivortium aqriarum of an interns.tional
river; the fact that such portion or the t.iiTE6?f-o?-f-EI6Ie was bathetl by an
international L'atercourse did not confer upon it a status othe" than that of being
part of the national territory. fhe viev was further expressed that it sliould be
rnad e clear that the rules being formulatett did not apply to r'iaterways r.'hich
originated ancl terminated within the territory of a single State, since the
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regulation of such vatervays vould be regarded as interference in internal 8.ffairs.
On the other hand, it was deened i11ogica1 that the wo"k of the Connission stroultl
be based. on a definition vhich hail been elaboratect a centurlr before.

222. Attention lras r on the other hantl ' dtalrn to the statement by the Special
Rapporteur that "political boundaries are irreLevsJrt to the physical unity of a

river systen', a statement, it was asserted, which enphasizeal the need to consider
the hydrographical systen of a basin as a vhole since neasures which were or $ere
not adopted in one part of the basin coulal have consequences for othel parts of
the basin. Mention was also naale of the conclusion of the special Rapporteur tbat
"the riparians i.n a river basin have an interest in what happens in the basin as

a rhole" and that the management of the waters of a basin ilepends on 
"espeet 

for
ttre intelests of a]-l States belonging to that basin.

223, As far as sovereignty over natural resources is concernetl, several
representatives considered that the drainage basin concept was inconsietent with that
of perrnanent sovereignty over natural resourceE. In their viev, the physical
nature of vater did not change the fact that it vas a natural resource antl shoul(l '
as such, be subJect to the principles of permanent sovereignty over natural
resources, on the untlerstaniling that international vatercourses which crosseal or
constituted the frontier with s.nother state should be subject to the rules of
internations"l 1aw concerning co-operation between neighbouing or riparian States'
Attention was further dravn to the serious consequences which a different aPproaeh
night entail in connexion r,tith other liquitl natural resources such as oil'

221+. The view was on the other hanil expressed that, as pointed out by the Special
Rapporteur of the International I,av Cornmission' water ' r.rnl-ike ninerals, hatl a
nultinatior:aI cha-racter and that any action ttiken regarding the .v''at er of an
international river by one state night proctuce undesirable effects in another state.
The neecl was therefore stressed for ad.herence tO the p].inciple that one State could
not use vater within its Jurisd.iction to cause inJury to another co-riparian State.
Water, it was further said, was a t'shared nstlual resource", rhich meant that the
concept of ownership, generally considered. as being applicable to natural resources '
had not been applied to nater, a resource vi.th very unusual physical properties
like cohesion and. nobiJ-itY '

225. With reference to the Pana.na Cana1 which, it was stated., vas basically a river
made navigable by the da.nning of the Chagres river anal feil to a large extent by
Panama r s rainfall, mention vas nade of the Latin Auerican regional preparatory
neeting which had been held in anticipation of the Uniteal Nations Watet Conference.
At that meeting, it vas reca1led., the viev had been exPressed that vater resources
in the Ps,naltra Cana1 Zone could not be considered international vaters for Joint use'
but were infand fresh-water xesources, antl a resolution supporting tbat point of
view had been attopted" The opinion ras further exgressetl tttat there $as no

Justification for separating the Pana.na canal from the territoriaL sovereignty of
i"rr"ru or for 6enying that State the fu11 benefit of its natr:ral resources. The viev
was, on the other hbnd, hefd that refe"ences to the Panana Canal- were irrelevant
to the question of the non-navigational uaes of international vaterccurcses and

thet a satisfactory soJ-ution to the na.tters at issue w'ith regarcl to the Pananra

Canal should continue tv be sought by ltay of r,egutiation betveelr the States
conc erned .
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226. As far as uses of fresh rdater are concerneal, suppo"t vas expressed for the
outline suggested in question D of the Conrnissionrs questionnaire covering
agricultural, economic and cornrnercial-, and domestic and social uses of fresh '.rater.
Uses not listed in the outline which vere mentioned. included J.ivestock raising,
comtrercial fishing, forestry and nul-tipurpose dams. Several representatives agreed
that the Conmissionrs studies shou-ld cover flood control and erosion problems -
referred to in question F of the questionnairel nention 'was afso mad.e of
sedimentation and desalination. R,::grlrc1ing r,-i1a irteractr'.t-,n bc:t'.r.r:n usr: fcl navigar,tjorr
and other uses, it was stated that question G of the Comissionrs questionnaire
actually raised the problem of the priority to be accord.ed. to the various uses of
water because navigation was only one use, and that since the question of the
priority to be given to the various uses of T,'atercourses came under another heading
in the questionnaire, question G appeared. to be superfluous. As to pollution,
some representatives considered that its study should be given priority vhile others
took the opposite view. In this connexion, it was stated that since pollution
result€d fTom the misuse or abuse of ffater resources, enphasi. s should be p].aced
prinarily on harmonizing or regulating the social and. economic uses of international
watercourses,

227, l"lith respect to the nature of the rules to be fornu-tated, several-
representalivFs approved the C-r,'nissi-rnts inrenLi n uo focJS initjal .y -;: lo.rn-r1aL;ng
general principles and to make them as wid.ely acceptable as possib3-e, fhe
Contnission's view that those principl-es shou.Ld have a residual characte|nas also
supported by some representatives . Hovever, it was said that the establishment
beforehand of timitations cou.Id hamper the results of the Cor,nission's work. fn this
connexion, the view vas expressed that while there vere general basic rules vhich
applied to aIl- Fatercourses, each river system had its ovn characteristics and
therefore ca]led for a different set of residual rules covering specific problems;
caution was therefore urged- in choosing the type of ru.les to be adopted.

228. Regarding the content of the rules to be formulated, agreenent vas expressed
with the Conmission's conclusion in paragraph 155 of its report that it 'would be
necessary in elaborating legal rules for water use to expLore such ,rorirelts as :bure
of rights, good faith, neighbourly co-operation and humanitarian treatment.
Enphasis was also placed on the rule that tbe utilization of international
watercourses should always be subJect to the principle of 1egaI responsibility,
which would constitute a sort of application of the old rule "glg_.l4slg_l1]]g_!q
alienulr- non laedas". Other principles which were menti.oned - aside frolo the
principles of territorial sovereignty and sovereignty over natu"sl resources
Teferred to in paragraphs 220 to 221+ above, in connexion with the general approach
to the topic - included the principle of the sovereign equaLity of States and that
of equitable apportionment of the waters of international rivers tetveen riparian
States. Tn the course of the debate, reference was nade to the question of the
protection of existing traditional uses; divergent vievs were expressed in that
Tespect. Attention was also drawn to the question of the peaceful settlement of
disputes related to the uses of international vatercourses and to the need to
provide for effective lega1 nachinery in this respect.
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F. Other decisions antl conclusions of the International- Law Cornmission

1.

229. Severa.I 
"epresentatives 

noteal the fact that at its nost recent session the
Conrnission had been ulrable to d.iscuss the fifth report of the Special Rapporteur
on the question of treaties concluded bet{een States and international organizations
or between two or more internatione"l organizations. They lirelcomed the Conmission's
intention to resume consid.eration of that topic at the follou-ing session and to
devote four veeks for the purpose, as this ltoul-d enable it to make meaningful
progress at that session in the elabctration of the corresponding draft articles.
It rnras said that the importance of the question should not be unalerestinatetl;
although it was very different fron the problerd of state responsibility, it could
in the end prove to be as broad and as complex a question.

230. A nurnber of representatives pointed out that the topic $as related to the
Vienna Convention on the Lav of Treaties and that the endeavours to codify and.
develop it would make it possible to suppl-ement that Convention. It was, hoffever,
said that the Conmission should. be ca/efuI not to transform the existing link into
an analogy, Agreements tc vhich international organizations were parties differed
in many respects froro aE reements between States, particularly with regard to the
capacity to conc.lude treaties, the defects which night prevent a treaty from
entering into fo"ce antl the procedure to be fol.l-oved in conclud.ing a treaty.

231" In the opinion of sone representatives, the Conmission should give priority to
the topic in order to conclutle in the near future its first reading of the draft
articles vith a viev to conpJ-eting the series of conventions dealing with treaty
1aw. The agreement on such a priority vas the quid pro quo for agreement on the
scope of the Vienna Convention. The likelihood that a tTesty on succession wou]-d
soon be completed. underlined. the anonaly tbat vou]-d resu-It if work on the fast part
of the triptych vas not expedited.. For other representative s , hoarever, despite
its significance, the topic was not of absolute priority; rather than hastening
its vork undufy, the Conmission shoultt apply itself to consideration of the growing
treaty practice of international orgenizations.

2. Pro€tra,nrne of work

(a) lglrcs included in the c

232. Representatives generally agreed vith the programe of l'ork adopted by the
Cornnission for its twenty-ninth session, nsjne].y, to continue the preparation of d"aft
articles on the highest priority topic of State responsibil-ity and on the two high
priority topics of succession of States in respect of natters other than treaties
and treaties concluded betveen States and. international organizations. It was said
in this connexion that although State responsibility would present difficutt
problens, they ni€ht be less serious than those dealt with in 19T6- Work on the
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succession of states in respect of matters other than treaties would no aroubt
proceecl rapidly" Work on the most-favowed-nation c.Lause and on the law of the
non-navigat iona] uses of international watercourses would have to be suspenateduntil conments from Governnents had. been received. on the fi'st topic and the newspecial Rapnorteurs to be appointed. for both topics hatt taken up ih"i" d,-,tiu".
Lastly, the cormission would. be able to devote a substantiar amount of tine to thequestion of treaties concludetl betveen States antl international organizations or
betffeen two or more international organizations, which the Cornnission had been rightto set to one side during 1!15 since it could. not have considered it satisfactoriiy
owing to lack of tine. Alao, the hope was expressed. that the Cornmission wouJ-d
glpoint a special Repporteur to d.eal v-ith the lav reLating to internationalliability for inJulious consequences arising out of acts not prohibited by
internati.onal 1aw.

233- sone representatives noted. the connissionrs decision to request the special
Rapporteur on the topic 'rrelations between States and international organizationsttto prelare a prelininary report to enable it to take the necessary decisions andto define its co'rse of action on the seconal part of that topic, nemely, the status,privileges and iurm:-nities of international organizations, their otticiai", ."p."t"
and other persons engaged in their activities not being representatives of states.

(b) Qther topics

23\. fhe opinion ras expressed that, as the principal orgatl of the united Nations
concerned vith the progressive developnent and codification of international 1aw,the comission shoul-d not be isolated from the d.ifferent aspects of the energingfield of the 1e.$ of international econonic relations vhich was of crucial inporiance
and. relevance to the world comnunity as a whole, and to the developing countries inparticulsr. The work of the Asian-African Lega] consultative conmittee and the
Inte?-American JuritlicaL Comittee showed that the developing vorld was
concentrating on the econonic reorientation of the internationa.r leqat oraler.
Aecorclingly, the corunission should spenrl rrore time on such topics aJ voutd d.evel-op a
new and a more responsive and. representative international legal- orcler,

235. The hope was also expressect that the Comission lrould formulate rules governing
the rights ancl contlitions of vork of nigrant workers. ft vas said that the existence
of large bodies of such persons was not confineat to southern Africa and that it wastine for the united. Nations to prepare the basis of a convention on that subject,

3. Methods of vork

235, rt vas consiilereal that as the vork of the rnternational Law comission vas
centra] to the proeess of codification and progressive tlevelopment of international
1alr, any reforn of its nethotls of work vhich night undermine or dovngrade the
caleful- resea.rch upon which the comissionrs proposals were based. woul-d not be
velcomed. The Connission should continue to enjoy a high d.egree of autonony in the
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conduct of its lrork. i,ihile the Sixth Cornrnittee should exercise restraint in issui.ng
directives to the Cornurission, the views expressed. in ttre Comittee should be fu1ly
taken into account by the Cornnission in shaping its agenala. Also, the Cormission
should. retain sufficient flexibility to be able to take up nev questions to lthich
the Assenbly attached a certain degree of urgency. tr'or its part, however, the
Assenbly shoulal show restraint in assigning new topics to the Cormission.

237, The opinion was exp"essed that the Commission's report did not nention what
nore ttle Comission thought it ought to do but was unable to do or the reasons why
that vas so. Nor did it say vhat the Sixth Cormittee and the United Nations nust
do to further the Conmissionrs efforts, It was perhaps tine for the Comnisslon to
state whether its rnandate and its method of !.ork were adequate for its task. It
should xeport on whether it was overburtlened, on whether requests for priority
consideration of topics had become unrealistic and on the'!'tays in which the
codification antl progressive development of international law could be accelerated.
It night be appropriate to review the relative reight to be given to eertain
consid.erations which deternined. the Conmission's methotl of vork. It night be
necessary to consid.er ffhether the high degree of care and caution that hatl
characterized the Conrnission's approach and the need. to seek a broaal range of
conment s on its proposels had not obscured, and perhaps taken precedence over' the
tlesirabl-e and necessary obJective of concluding the study of a given subJect before
events rend.ered. the work of questionable value or its inplenentation extremel-y
rtifficult. In essenee, the codification or format ion of a norm of international
law began with the proposals put forward by the Conmission. Government s and the
international- comunity in general would then involve themsefves in conpleting that
process only if they saw and felt a sense of uragency antl relev€Jrce in thoBe
proposals.

238. The view was also expressed that the present structure and capabilities of the
Cormission seened. to prevent it from bearing the entire responsibility for the
codification antl progressiwe development of a].l aspects of international- law. It
ffas, therefore, suggested that if the Conmission had to choose betseen enphasizing
codification or progressive development, it should opt for the latte" and that the
Comission shoultl select a smaller range of priority subjects. In this connexion
sone representatives expressed the hope that the Comission voufd try to organize
itself in such a way a.s to concentrate on only one or tvo topics at a time so
that it coul-d complete its consid.eration of at l-east one topic vithin the tern of
office of the nembers who l,'ere to be el-ected by the General Assembly at the c rxent
session, If the vork of the Coronission on the veJious topics could be more
narrortly drawn, greater progress would be made in their consideration, a nore
comprehensive presentation of the relevant drafts to the Generaf Assenbly cou-ld be
aehievetl anct the members of the Comnission wou-1d see their labou"s bear fruit
during their tenure in offiee.

239, Several representatives welcomed the establishnent at the t$enty-eighth session
of the Co@ission of a PJ-anni"ng croup for inproving the metboals of work of the
Conmission and rleveloping guidelines to assist it in completing its ffork on tbe
active subJects. It uas noted that the proposal to confer on the Group the status
of a pernanent organ of the Connission had not been ad.opteil. Some representatives
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considered" that, given the impor.tanc e of planning, tbe Group should become a
stanaling comittee of the Cormission, For some, this position could be supported
provided. it did not nodify the traditional relationship between the Conmission and
the General Assembly. The opinion was a.l,so expressed that it should be feft to
the 9omission to d.ecid.e whether the Group should becone a pemanent institution
o" not. The Conmission had acted rri sely in taking no decision concerning the
desirability of establishing the Planning G"oup as a pernanent cornmittee, since
tbat alecision $ou1d have been impos ed on the Comissionts new nembers. trUrtherxnore,
the a(l hoc plsnning groups had done useful work tluring the past tvo sessions. The
rel"ationship betveen the Enlarged Bureau and a possible pe?nanent planning group
requiretl further stucly.

2l+0, On the other hand, several representatives e:cpressed doubt s regarding the
wisdom of setting up a planning group as a stand.ing connittee of the Cornmission
although one could be createil lrheneve? neetled. Such a move would not speed. up the
Comissionrs work, nor nake it uore effective. The tasks of the planning group
coul-d be d.ischargerl by the Erlarged Br:reau, wbich conprised present and past
officers of the Comission and the Specisl_ Xappor.beurs, and v-ithjn which the
p?esence of the representatives of all the 1egal systems in the rrorld ensured deep
anal co!0pTehensive consideration of planning matters. In their viev, the
proliferation of subsidiary botiies and the risk of overlapping in their work could
onfy be d.etrinentsl to the Coro:nissioni s efficiency.

2111. Reservations were expressetl b]. sone representatives concerning the proposaf
to establ-ish a Reviev Comittee lrhose task wouf-d be to review in advance the
v€rious language texbs of the draft articl-es for the purpose of achieving
co-orttination and unifornity, It I'as seid that the est abli shment of such an organ
vould tend. to impose some linitations on the vork of the Special Rapporteurs and
would duplicate the work of the alrafting comittees. The Xevi ew Conrnittee
consequ€ntly would be an unnecessary bureaucratic procedure which would tend to
retard tbe vork of the Conmission rather than enhance it.

2l+2. A nunber of representatives referred to the length of the conmisslont s report
on the vork of its twenty-eighth session. The repoft was a yoluminous docrment
vhich tles erved. carefirl consideration by the Sixth Comittee and. by Goverrnents as
it gave a conprehensive account of the deLiberations of the Int ernat ional Lav
comission at that session. rn this respect, the view vas expressed that while
the repolt had an rmileniable scientific vsf-ue, reflected the serious vork carried
out by m@bers of the Conmission and. was an inport ant reference d.ocument, sight
shouLal not be lost of the fact that it was above a1] a document to be subrnitted
to the Gener€l Assenbly and that its nain function was to serve as a link between
the conmission anal the As serrbly and, as such, it was being submitted for a speeifie
purpos e. ft should enable menbers of the Sixth CoDnittee to scrutinize the
connissionr s worh fron the point of view of their Goverrraent s and to give the
comission eone ialea of the likely reaction of Goverrurents to proposa-Ls in the
r€port. That vas a worth-vhile task vhich the connittee coulal onty carry out if it
vas in a position to dea.l in a serious and deibail-ed manner with substantivepoints. The comnittee could bear in ninct that mere generaJ- expressions of approval
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could., under certain citcr:mstances, give rise to misunderstsnding and that if its
Cleliberations were too vague, the Connission might as sr:me that certain proposal-s
vere receiving more support than llas the case, Whil-e it was tTue that the
d.iscussions in the Sixth Conmittee should be more specific, it i'ras inportant, in
order to gain time, that Tepresentatives should linit their renarks to the nost
controversial items and to those on which the Connission and its Special
Rapporteurs need.ed to obtain, as early as possible, the opinions of Governmenta.

2l+3. In the opinion of some representatives , the Conmissionrs report vas too long.
to linit its volt]me it was suggested that the Cormission could restrict the length
of some of its corunentaries, particularly by not repeating academic comentary
vhich appeared in special reports - published as an integral part of the
Comission's Yearbook and by lirniting itself to cros s-referencing. Some

representative.t considered that in future repolts of the Cornnission the historical
introduction to each chapter night be shortened, thus enabling the reader more
reaalily to concentTate on the new material deriving from the Connission t s sork at
its current session. An exception night be nade in the case of a conpJ-ete set of
draft articles adopted by the Conraission on first reaaling. In add.ition' the report
night be issuecl in sepaxate parts as they se"e readf,r, as a means of ensr:ring an
earlier clistribution of the report to al1ow for a more thorough discussion.

2\lr. However, several representatives clid not favour any changes in tlte fornat of
the report, whose aim should be to provid.e the nost complete account possible of
tliscussions in the Conmission. ft was said that the length of the report on the
vork of the t'wenty-eighth session was not surprising, in view of the extent of the
work accomplished by the Conmission at that session, and that the detailetl
comentaries required litt1e Justification, particularly since the material-s
referred to were not readily available in nany developing coultries. No drastic
cha,11ges of the fonnat were calleal fol, ss such changes night make it more difficu-Lt
for Covernments and lega.1 institutions to understand ful-ly the nature of the vork
of the Connission. While for some representatives it night be possible to
stres,nline sone of the historical background. rnaterial, care should' be taken to
ensure that sufficient background natefial was retainecl, so that d.elegations vhich
night not have adequate research facilities for the neceasary staff in their
countries coul-d fa.rniliarize tbemsefves vith the various issues and their history.
As it was at present, the xePort facilitated a quicker grasp of the issues
d.i.scussed than Lrou-ld, for exa.mple, a system of cros s-references to earlier reports.

2b5. With regard to the seat of the Conmission, soue representatives consitlered
that the Conmissionts sessions should continue to be held at Geneva, fo" the
reasons given by the Connission itself in paragraph 179 -f its report.

)+. co-operation vith other bodies

2\6. Several representatives noted with satigfection the Coumission's continuing
co-operation with regional bodies having responsibilities in the legal field. It
had once again been represented by its Chairnan at meetings of the Asian-African
Legal Consul-tative conaittee and of the Inter-American Juridicaf cornmittee, 8J1d
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observers for the rnter-American Juridical connittee and the European connittee
on Legal Co-operation had subnitted. reports on their recent activities. Suchperiotiic contacts and exchanges of information rrere extrenely usefirJ. antl should
be encouraged..

5. Gilberto Anado Memorial Lecture

2l+7. Several representatives welconed the success of the ].ectures established to
honour the memory of the great Brazilian international Jurist Gilberto Amado and
expressed. appreciation to the coverrulent of Brazil for preserving that tradition.

6. fnternational Lav Seminar

2h8- Many representatives feferred to the seminar on international 1av vhose
12th neeting, held during the tventy-eighth session of the Comission, hacl been
attend.ed. by legal experts ftom 26 countries, Drost of then developing cormtries.
Tlrey expresseal support for such seninars, which vere ertreneLy useful not only
for the participants and their countries, especially fron d.eveloping countries,
bub also for the entire international conEaunity of lega1 experts. l{ovever, it
was noteal that ttre financial situation of the seninar rras not entirely satisfactory
It had only been possible to organize the last seminar because of the voluntary
contributions frou sone Governments, rhose generosity was gratefutly acknovletlgecl.
If the situation with regaral to vol:ntary cont"ibutions ctid not improve, the
question of the financing of the seninar voufcl have to be reconsidered. It was
consideretl that the only vay of ensuring adequate representatj.on of students from
the developing countries was by financing a certain number of scholarsbips fTon
the United Nations regular budget.

7. llandg)ok on t'Ttre Work of the Intemational Lav Comission'r

2l+9. Several 
"epresentatives 

supported the Conmission I g reco@endation concerning
the publication of a new revised ettition of the handbook entitled rhe worh of the
fnternational Lew comission, which constituterl a very valuabt. *oElfi-iist-ilil"ii.

IV. DECISION

250. At its 50th nreeting on L December, the Comittee adopted by consensus d.rafb
resol-ution A/e.6/31/L.9 as orat].y amendeal (see para. 2)1 below).

V. RECOMMENDATTON OT' TIIE SI)Ofl COMMITTSE

251. The Sixth Comittee reconmend-s to the ceneral Assembly the acloption of the
following draft resolution:
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Report of the International- Lav Comission

The General .A.s s enrbly ,

Having considered the report of the International Lav Coronission on the work
of its twenty-eighth session, !r/

Enphasizing the need for the plogressive d.evelopment of international lalt and
its cod.ification in ord.er to Eake it a more effective me€ms of inplenenting the
purposes and principles set forth in Articl-es 1 and 2 of the Charter of the Uni.ted
Nations and in the Declaration on Principles of fnternational La.v concerning
Fri.endly Relations and Co-operation arnong States, 5/ and to gi.ve increasetl
irnportance to its role in relations anong States,

Welconing the fact that the International- Law Comj.ssion complete{l the first
reading of the d"aft articles on the most-favou"ed-nation clause,

Noting vith appreciation the work done by the International Lav Comission
on State responsibility, succession of States in respect of matters other than
treaties ard the law of the non-navigational uses of international $atercouxses '

Noting vith ss.tisfaction that the International Law Comission conttnueal to
pay special attention to the question of rationalizing further its organization
and method.s of work.

I

1,
of its

Takes note of the report of the Inte"national Lav Connission on the vork
tventy-eighth session ;

2, Expresses its appreciation to the fnternationel Law Cornmission fo" the
*orkaccon@

3. Approves the programe of work planned by the fnternational- I€,r'
annniccian f^r 'l o77.

4. Reconnends that the fnternational Law Comission should:

(") complete at its thi.rtieth session, in the light of connents receiveil
from Member States r from organs of ttre United Nations vhich bave competence on
the subj ect-natter and fron j.nterestetl intergove"nnental arganizations r the
second. reading of the d.raft articles on the most-favoured -nation clause adopted
at its tventy-eighth session;

l+/ Official Records of the General 4,ssembly, Tbirty-first Session'
Suppfernent No. 10 (A/31,/10).

5,/ Generaf As s enbl,y resolution ?62, (]iX.I), annex.
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(b) Continue on a high priority basis its work on State responsibility,
taking into account reLevant Genefal Assenbly resolutions ad.opted at previous
sessions, Irith a view to completing tbe preparation of a first set of draft
articles on responsibitity of states for inte"nationally wrongful acts, if possible
within the next ternof office of the members of the Internationa] I,aw Cornmission,
and take up, at the earl-iest possible time, the separate topic of international
'I iability for inJurious consequences arising out of acts not prohibited by
international 1aw1

(c) Proceed rith the preparation, on a priority basis, of draft &aticles on:

(i) S(ccessi,rtr uf St:rtes ir: respect oil mai.tcl:$ other r:ha. treatiesi
(ii) lbeaties ccr.,:r'.rc1ed between staLes a.d ini ernat ior-i:,,l ,rgarizaiion-s

or bel.vccn i lternationa_l :r1:a"ni "alioris;
(d) Continue its stud.y of the 1av of the non-navigational uses of

international- watercourses ;

5. lrgg Menber States that have not yet done so to submit to the Secretary-
GeneraL their rritten coments on the subJect of the l-a'w of the non-navigat ional
uses of international" vatercourses ;

6- Expresses confidenee that the International Lav Conmission will continue
to keep the progress of its vork und.er reviev and to adopt the nethods of L'ork
best suited to the speetly conpletion of the tasks entrusted to it;

7. Supports the request of the International Law Connission to the
secretary-General to prepare and. publish as soon as possible a nelr and Tevised
edition of the handbook entitled. The work of the rnternational law conmission;

8. Erpresses the vish that seminars continue to be held in conJunction
with sessions of the rnternational r,av connission and that an increasi.ng nr.lnber
of participants from d.eveloping countries be given the opportunity to attend
these seninars;

9. Requests the Secretary-General- to forwal"d to the International Lar,r
comission for its attention the records of the discusslon on the "eport of the
Cornission at the thirty-first session of the General_ Assembly.




