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T. HISTORICAL SURVEY

A. The concept and some causes of genocice

1. In the preamble of the 1943 Convention on the Prevention and Punishment of
the Crime of Genocide; it is noted that "at all periods of history genocide has
inflicted great losses on humenity'". While the concept of genocide is a recent
one, the acts which it covers are as old as the history of mankind 1tself.

2. Waithout going back to the dawn cof man, it can be seen from a number of
historical facts that the course of human history has often been marked by cases
where national, ethnic, raczal or religious groups were destroyed; under the terms
of the 1948 Convention, any such act constitutes an essential element of the crime
of genocide, 1/

3. While this is not the place to consider the train of massacres perpetrated
throughout mankind's history, it is nevertheless desirable to recall the few most
important factors uhich helped to create a climate in which this phenomenon emerged
in its true light as a- violation of the essential human right from which all
others derive: the right to life. )

4. - Among these factors, war seems to occupy a predominant place. As has been ’
noted, g/ during antiquity war was often the only form of relations between
certain peoples, even between peoples of common origin, and its purpose was
generally to annihilate, exterminate or enslave another people. Thus, war opened
the door to many excesses and massacres which history has recorded.

l/ See paras. 49-87 below. Examples of massacres and the extermination of
human groups are also mentioned by Raphael Lemkin, Axis Rule in Occupied Europe
(Washingtonj)&)”CarnegielEndowment for International Peace, 1944), p. 80;

J.Y. Dautricourt, "La prévention du génocide et ses fondements juridigues',
Etudes internationales de psycho-sociolo=ie criminelle, No. 14-15 (1969),. p. 20;

Antonio Planzer, Le crime de génocide (thesis) (St. Gallen, F. Schwald A.G., 1956),
pp. 10 and 12; Octavio Colmenares Vargas, Bl Delito de Genocidio (Mexico City,
Editorial Amistad, 1951), pp. 18 et seq,;  Eduardo L. Gregorini Clusellas,
Genocidio: su prevencién y represién (Buenos Aires, Abeledo-Perrot),

pp. 11 et seq.; Francisco P. Laplaza, El delito de genocidio o genticidio
(Buenos Aires, Bdiciones Arayd, 1953), pp. 17-24 and 32; Eligio Sanchez Larios,
El Genocidio: Crimen contra la Humanidad (Mexico City, Ediciones Botas, 1966),"
pp. 259-268; Dr. Bauer, "Considérations sur le génocide", Etudes internationales
de_psycho-sociologie criminelle, No. 11-12-13 (July 1967), pp. 9-11; see also
Robert Jaulin, ed., L'ethnocide 3 travers les Amériques, Textes et documents
(Anthropologie critique, Collection dirigde par Alain Gheerbrant) (Paris,
Librairie Arthéme Fayard, 1972). .

2/ Antonio Planzer, op.cit., p. 9.
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5. Although trends towards making var more humane appeared during the

Middle Ages, "it required a long period of evolution in civilized society to mark
the way from wars of extermination, which occurred in ancient times and in the
Middle Ages, to the conception of wars as being essentially limited .to activities
against armies and States"._ﬁ/ It is only in modern times that international law
has prohibited any uvar of aggression,.é/ vhich the Charters of the International
Military Tribunals declared to be a crime against peace and, as such, to be
condemned. 5/

6. Houever, it should be noted that, since 1914 war has in fact been transformed
more and more into "total war', "military operations having been extended from the
purely military plane ... to the economic, commercial, financial and even
intellectual planes, to what has been called the 'potential' for war...". é/

7. The relationship between genocide and total war is sufficiently illustrated
by the fact that the crime of genocide was committed in the territories occupied
by the Nazis, who were conducting such a var. l/ The almost limitless destructive
pouer of modern weapons tends to accentuate the exterminatory nature of war, which
can lead to the destruction of human groups.

8. Genocide is also considered to occur as a consequence of colonialism. In this
connexion, one writer notes that, after having won an easy military victoxry over
indigenous peoples:

", .. the colonial troops maintained their authority by terror - by
perpetual massacre. These massacres were genocidal in characters they
aimed at the destruction of 'a part of an ethnic, national or religious!
group, in order to terrorize the remainder and to wrench apart the
indigenous society ...". 8/

9. The same writer also observes that the value of indigenous peoples as a
work—-force receiving almost no remuneration protects them to a certain extent
from physical genoc1de.‘2/

j/ Raphael Lemkin, "Le génocide", Revue internationale de droit pénal, 1946,
No. 10, p. 373,

4/ Article I of the Kellogg-Briand Pact of 27 August 19283 article 2,
paragraph 4, of the Charter of the United Nations.

Q/ Charter of the International Military Tribunal at Nuremberg of
8 August 1945 (article 6 (a) and Charter of the International Military Tribunal” for
the Far East of 19 January 1946 (article 5 (a)).

§/ Georges Scelle, Cours de droit international public (Paris,
Domat Montchrestien, 1948), p. 847.

1/ Lemkin, "Le génocide", Loc, cit.

§/ Jean-Paul Sartre, '"On genocide" in Richard A. Falk, Gabriel Kolko and
Robert Jay Lifton eds., Crimes of War (New York, Random House, 1971), p. 536.

9/ Ibid.
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10. Racism in all its forms 1s also one of the decisive causes of genocide, It
has been noted that:

",.. 'exemplary'! genocide, 1f one ma use the term, must be distinguished
from the concealed, more or lese inconspicuous forms of genocide, the
cunning and insidious aspects of racism, which prepare the ground for
genocide., In short, genocide is only an extreme case of racism. At the
same time, racism has many faces, which are sometimes masked and contra-~

dictoxry". 10/

11. There is a close relationship betueen religious intolerance and genocide.
According to one writer:

*,,. after obtaining the tolerance they sought, the Christians quickly
became extremely intolerant towards non-Christians. Some demanded the
complete destruction of the heathen ...", 11/

12, Without undertaking a detarled analysis of the genocide committed by the
Nazis ;g/ which would exceed the scope of this historical survey - it should be
noted that the 1dea of genocide vwas an integral part of the racist ideology of
national socialism and of 1ts conception of war as a means of colonizing the
occupied territories after their populations had been exterminated or decimated.
The Nazi intention to destroy nations, races and religious groups in accordance
with a pre-established plan was manifested well before the Second Vorld War, lé/
However, as one uriter has noted, it was the war which offered the Wazis the most
appropriate occasion for carrying out their policy of genocide. ;&/

13, 1In order to destroy national, ethnic, racial or religious groups, the Nazi
occupying authorities drew up a veritable genocide plan which was adapted to
specific situations in the various countries. 15/

;g/ Dr. M. Pariente, "L'approche psichologique du génocide", Btudes
internationales de psycho-sociologie criminelle, No. 11, 12 and 13 21937), p. 19;
see also A.N. Trainin, Zashchita mira i borba s prestupleniyami protiv
chelovechestva (Moscow, Izcatelstvo Akademii Nauk SSSR, 1956), p. 222.

11/ Dr. Bauer, loc. cit., pp. 12-13,
12/ See paras. 17-27 below.

lé/ See, for example, R. Lemkin, "Genocide: a new international crime",
Revue internationale de droit pénal, No. 10 (1946), pp. 361-362;
0. Wormser-Migot, "Les phases du pré-génocide nazi (1933~1940)", Ltudes
internationales de psycho-sociologie criminelle, No. 11-12-13 (19675, PPe 3T+

14/ Lemkin, Axis Rule in Occupied Europe, op. cit., p. 81.

.15/ Ibid.
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14. On the basis of the evidence gathered for the Nuremberg trial, one writer has
described the "delayed-action genocide" comuitted against the peoples of the
Soviet Union and Poland, aimed at sapping their biological vitality, particularly
through measures intended to prevent births among those peoples and through
forcible transfers of children., He also described the genocide consisting of the
extermination of six million Jews and of acts of mass destruction against the
peoples of the Soviet Union, the Polish people and the gypsies. lé/

B. Development of the concept of genocide

15. The concept of genocide, as a crime under international law, designed to
destroy particular human groups as such, was formulated in scholarly works on the
subject of international criminal law, before 1t came to be embodied in official

documents.

16. Some of the premises of this concept were postulated by

Professor Raphael Lemkin in a special report to the FPifth International Conference
for the Unification of Penal Law, ;1/ held at Madrid from 14 to 20 October 1933,

in which he proposed that certain acts aimed at destroying a racial, religious or
social group should be declared delicta juris gentium. The author of the report
considered that such acts should be considered as two separate crimes which,
although hoth aimed at destroying such a group, employ different methods in ordexr
to do so: the crime of barbarity, vhich would consist of attacks against the lives
or economic existence of the members of the group, and the crime of vandalism.

The latter, involving the destruction of the group's cultural values, would

entail: (a) transfer of children to another human group; (b) forced and
systematic removal of elements representing the culture of the group;

Ecg prohibition of the use of the national language, even in private;

d systematic destruction of books printed in the national language, of religious
works, museums, schools, hisvorical monuments, places of worship or other cultural
institutions and objects of the group, or prohibition of their use. He advocated
the conclusion of an international convention to make such acts punishable,

17. Lemkin coined the term "genocide" from the Greek word genos (race, tribe)

and the Latin suffix cide (killing), developing a theory of the crime of genocide
after thorough research into the inhuman practices followed by Hitler!s Germany,
according to a set plan, in the occupied countries of Europe during the

Second World War, for the purpose of destroying, disintegrating or weakening their
peoples and Germanizing their territories. 18/ )

18. Lemkin defined genocide as follows:

"By ‘genocide! wo nean the destruction of a nation or of an ethnic
gZroup ... Generally gpeaking, genocide does not necessarily mean the

16/ See J, Billig, L'Allemagne et le génocide (Plans et réalisations nazis)
(Paris, Editions du Centre, 1950), pp. 32-85.

17/ Lemkin, Les actes crdant un danger général (interétatique) considérés
comme délits de droit des gens (Paris, Pedone, 1933).

18/ See Lemkin, Axis Rule in Occupied Europe, op, cit., p. 79.
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immediate destruction of a nation, except when accomplished by mass
killings of all members of a nation. It is intended rather to signify
a co-ordinated plan of different actions aiming at the destruction of
essential foundations of the lifc of national groups, vith the aim of
annihilating the groups themselves. The objectives of such a plan would
be disintegration of the political and social institutions? of culture,
language, national feelings, religion, and the economic ex%stencg of
national groups, and the destruction of the personal securlty! liberty,
health, dignity, and even the lives of the individuals Dbelonging to '
such groups. Genocide is directed against the national group as an entity,
and the actions involved are directed against individuals, not in their
individual capacity, but as members of the national group." 12/

19. In Lemkin's view, genocide has two phases: destruction of the national
pattern of the oppreused group and the imposition of the nat}onal pattern of the
oppressor. He felt that "denstionalization", the word used in the past to
Acmawikh. Lha Ac.liuchion of a national pattern, was inadequate, particularly since
the term does not connctbe bhie plysical desbruction of the group and the imposition
of the national patlcrn of the oppressor.

20. Lemkin described in detail the techniques of genocide developed by the Nazis
in the occupied countries. Genocide was practised in the political, social,
cultural, economic, biological, physical, religious and moral fields, and
represented a concentrated and co~ordinated attack upon all elements of
nationhood. 20/

21. The notion of genocide, and the term itself, were first used officially in
documents concerning the criminal liability and the trial of the German major
vwar criminals.

22. The notion of genocide as an international crime begins with the draving up of
the Charter of the International Military Tribunal at Nuremberg. g;/ Under the
Charter, the following acts were to be counted as crimes against humanity:

"murder, extermine‘tion, enslavement, deportation, and other znhumane acts
committed against any civilian population, before or during the war, or

19/ Ibid.
20/ Ibidu, ppo 82-90-

21/ See Report of the Ad Hoc Working Group of Experts under Commission
Resolution 8 (XXVI), Study concerning the question of apartheid from the point
of view of international penal law (document E/CiT.4/1075, para. 40),
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persecutions on political, racial or religious grounds in execution of or in
connexion with any crime within the jurisdiction of the Tribunal, whether or
not in violation of the domestic law of the country where perpetrated", 22/

23, The indictment of 8 October 1945 against the German major war criminals
brought before the Nuremberg Tribunal was the first international document to use
the word "genocide", It stated that the defendants: ;

"conducted deliberate and systematic genocide, viz., the extermination
of racial and national groups, against the civilian populations of
certain occupied territories in order to destroy particular races and‘
classes of people and national, racial or religious groups ...". gg/

24, Moreover, the concluding speech by the British Prosecutor stated that:

"Genocide was not restricted to extermination of the Jewish people
or of the gypsies. It was applied in different forms to Yugoslavia,
to the non-German inhabitants of Alsace-Lorraine, people of the
Lou Countries and of Norway. The techniques varied from nation to nation,
from people to people. The long-term aim was the same in all cases ...
The Nazis also used various biological devices, as they have been called,
to achieve genocide. They deliberately decreased the birth rate in the
occupied countries by sterilization, castration and abortion, by separating
husband from wife and men from women and obstructing marriage".-2

25. Genocide was also referred to in the concluding speech by the French
Prosecutor, who condemned the enormity of the crimes of the Nazis as follows:

"The real crime of these men was the conception of the gigantic plan
of world domination and the attempt torealize it by every possible means.
By every possible means, that is of course, by the breaking of plédges
and by unleashing the worst of all wars of aggression, buf, above all, by
the scientific and systematic extermination of millions of human beings
and more especially of certain national or religious groups whose
existence hampered the hegemony of the Germanic race. This is a crime
so monstrous, so undreamt of in history throughout the Christian era up = -

22/ Article 6 (c) of the Charter of the International Military Tribunal ‘at
Nuremberg (8 August 1945), A similar, but not identical, definition is given ..
in article 5 (c) of the Charter of the International Military Tribunal for the
Far East (19 January 194G). On the connexion between genocide and crimes against
humanity, see, inter alia, S. Glaser, Droit international pénal conventionnel
(Brussels, Etablissement Emile Bruylant, 1970), p. 109; A, Planzer, Le crime de

’

génocide (thesis) (St. Gallen, F. Schwald A.G., 1956), pp. 32 and 37.

. 23/ Trial of the Major War Criminals before the International Military
Trlbzga}z Nuremberg, 14 November 1945 - 1 October 1946, Nuremberg, 1947, vol. I,
pp. Ll

24/ Ibid.,vol. XIX, pp. 497-498 (concluding speech by the British Prosecutor,
Sir Hartley Shawcross).
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to the birth of Hitlerism, that the term 'genocide'! has had to be coined
to define it and an accumulation of documents and testimonies has been
needed to make 1t credible", 25/

26. Vithout using the word "genocide" and without alluding directly to that
notion, the judgement of the Nuremberg Tribunal of 1 October 1946 none the less
said of the heinous crimes committed by the Nazis against whole groups that:
"the mass murders and cruelties fwere a part! of a plan to get rid of whole
native populations, by expulsion and annihilation, in order that their territory
could be used for colonisation by Germans'. gé/

27. Later on, the word "genocide' was used in the trials of Nazi var criminals
by the national courts of the allies, 21/'For example, in the trial of

Ulrich Greifelt and others, 2§/ the accused vere convicted, inter alia, of crimes
against humanity carried out as part of a systematic programme of genocide aimed
at the destruction of foreign nations and ethnic groups, in part by extermination
and in part by elimination and suppression of national characteristics. In the
trial of Gauleiter Artur Greisor,_gg/ the defendant was found guilty, inter alia,
of repression, genocidal in character, of the religion of the local population
by mass murder and incarceration in concentration camps of Polish priests, by
restriction of religious practices to a minimum, and by destruction of chuxrches,
cemeteries and the property of the Church.

28, Thus, the crime of genocide committed by the Nazis, which aroused the
indignation of mankind, can be seen as a decisive element in the train of events
which led to United Nations efforts to adopt international measures for preventing
a rep&tition of that crime and ensuring that it was punished, In the
Sub-Commission on Prevention of Discrimination and Protection of Minorities,
however, it was pointed out that the history of genocide did not end with the
crimes committed by the Nazis, jg/

25/ Ibid., pr. 531 (concluding speech by the French Prosecutor,
Champetier de Ribes).

26/ Judgement of the International Military Tribunal for the Trial of
German Major War Criminals (London, H.l. Stationery Office), p. 52.

27/ See Law Reports of Trials of War Criminals (London, H.M. Stationexry
Office, 1947-1949), vol. VI, p. 48, vol. VII, pp. 7~9 and 24~26, vol, XIII,
Pp. 2, 3, 6, 112 and 114, and vol. XV, pp. 122=123,

28/ Ibid., vol. XIII, pp. 1-36 (Case No. 73: Trial of Ulrich Greifelt and
others, United States Military Tribunal, Nuremberg, 10 October 1947 -
10 March 1948).

29/ Ibid., p. 112 (Case No. 74: Trial of Gauleiter Artur Greiser, Supreme
National Tribunal of Poland, 21 June - 7 July 1946).

30/ E/CN.4/Sub.2/SR.684, p. 160, and SR. 685 pp. 169-170.
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II. CONVENTION ON THE PREVENTION AND PUNISHMENT
OF THE CRIME OF GENOCIDE OF 9 DECEMBER 1948

A. Procedural stages

29. At the second part of its first session, held from 23 October to

15 December 1946, the United Nations Gemeral Assembly included on its agenda
the item entitled '"Resolution on the crime of genocide" and adopted on the
subject, on 11 December 1946, resolution 96 (I), which reads as follows:

"Genocide is a denial of the right of existence of entire human
groups, as homicide ig the denial of the right to live of individual
human beings; such denial of the right of existence shocks the conscience
of mankind, results in great losses to humanity in the form of
cultural and other contributions represented by these human groups,
and 1s contrary to moral law and to the spirit and aims of the
United Nations.

"Many instances of such crimes of genocide have occurred when racial,
religious, political and other groups have been destroyed, entirely or
in part.

"The punishment of the crime of genocide is a matter of international
concern.

"The General Assembly, therefore,

"Affirmg that genocide 1s a crime under international law which the
civilized world condemns, and for the commission of which principals
and accomplices - whether private individuals, public officials or
statesmen , and whether the crime is committed on religious, racial,
political or any other grounds ~ are punishable;

"Inviteg the Member States to cnact the necessary Legislation for
the prevention and punishment of this crime;

"Recommends thet international co-operation be organized between
States with a view to facilitating the speedy prevention and punishment
of the crime'of genocide, and, to this end;

"Requests the Economic and Social Council to undertake the necessary
studies, with a view to drawing up a draft convention on the crime of
genocide to be submitted to the next regular session of the
General Assembly,"

30. At its fourth session, held from 28 April to 29 March 1947, the Economic and
Social Council adopted, on 28 March 1947, resolution 47 (IV) on the crime of
genocide, in which it took cognizance of the General ussembly resolution No. 96 (I)
and instructed the Secretary-General to undertake "with the assisbtance of experts
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in the field of intermational and criminal law, thc necessary studies with a
view to drawing up a draft convention in accordance with the rcsolution of the
General Assecnmbly'" and "after consultation with the Gencral Assembly Committee
on the Devclopment and Codification of International Law and, if feasible, the
International Commission on Human Rights, and after reference to all Member
Governments for comments” to submit that draft to the next session of the
Economic and Social Council.

31l. In pursuancc of that resolution, the Secretary-General had a preliminary
draft convention prepared, and requested three experts - Professors Lenkin,
Pella and Donnedieu dc Vabres - to give him the assistance of their valuable
advice. On the basis of the comments of those experts, the Secretary-General
anended and supplemented the prcliminary draft, which thus became the draft
convention on the prevention and punishment of the crime of genocide, drawn up
by the Sccretariat, with the assistance of cxperts in the field of international
and criminal law. l/

32. In accordance with BEconomic aund Social Council resolution 47 (IV), the
Secretary~General transmitted the draft, by his letter of 13 June 1947, to the
Comaittee on the Developrient and Codification of International Law. That Committec's
Chairman, by a letter dated 17 Junc 1947 addressed to the Sccretary-General,
replied that "the Committee fully realizes the urgency... of organizing
co-operation between States with a view to facilitating the speedy prevention

and punishment of the crime of genocide', The Committee however "regretted that,

in the absence of information as to the views of the Governments, it feels unable

at present to express any opinion in the matter". g/

33. The draft convention vas also transmitted to Member States for comments. ﬁ/

34. Cousultation with the Commission on Human Rights, which was also mentioned
in Council resolution 47 (IV), was not possible, because the Cormission did not
meet betwcen the fourth and fifth scssions of the Beonomic ard Social Council.

35. Atits fifth session, held from 19 July to 17 August 1947, the Economic and
Social Council adopted resolution 77 (V) of 6 hugust 1947, in which, taking note
of the fact that the General Assembly Committce on the Development and
Codification of International Law and thc Commission on Human Rights had not
considercd the draft convention on the crime of genocide preparcd by the
Secretariat and that the comments of the Member Governments on that draft
convention had not been received in time for comsideration at the fifth scssion
of the Economic and Social Council, it decided "to inform the General Assembly
that it proposes to proceced as rapidly as possible with the consideration of
the .question subject to any further instructions of the General Asscubly". The

1/ See E/447, part II, scct. I, II.
2/ Ibid., part IIT. _
j/ For these comnments, soe A/40l and Add.1-3 and E/625—and Add.1l-4,
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Council requested the "Secretary Genmeral, in the meanwhile, to transmit to the
General Assembly the draft convention on the crime of genocide" prepared by the
Secretariat.

36. At its second session, the General lLssembly adopted resolution 180 (II) of
21 November 1947, in which it declarcd inter alia that "genocide is an
international crime entailing national and international responsibility on the
part of individuals and States' and rogquestced '"the Economic and Social Council to
continue the work it has begun councerning the suppression of the crimec of
genocide, including the study of the draft convention prepared by the Sccretariat,
and to proceced with the completion of a convention,..".

37. Taking cognizance of Gencral Assembly resolution 180 (II), the Economic and
Social Council at 1ts sixth scssion, held from 2 February to 11 March 1948,
established in resolution 117 (VI) of 3 March 1948 an Ad Hoc Committee composed
of the following members of the Council: China, France, Lebanon, Poland, the
Union of Soviet Socialist Republics, the United States of /merica and Venezuela,
and instructed it:

(a) To meet at the Headquarters of the United Nations, in order to prepare
the draft Convention on the crime of genocide in accordance with the above-mentioned
resolution of the Goeneral Assembly, and to submit this draft Counvention, together
with the recommendation of the Commission on Human Rights, thereon, to the next
segsion of the E onomic and Social Councilj; and,

(b) To teke into consideration in the preparation of the draft Convention,
the draft Convention prepared by the Secretary-General, the comments of the
Member Goveruments on this draft Convention, and other drafts on the matter
submitted by any Member Government.

38, The Ad Hoc Committee on Genocide met at Lake Success from 5 April to
10 May 1948 and prepared a report 4/ containing a draft convention on the
prevention and punishment of genocide,

39. At its third session, held from 24 May to 18 June 1948, owing to lack of time
the Commission on Human Rights was not able to consider thoroughly the draft
convention on the prevention and punishment of genocide and thoerefore was not

in a position to makc any observations concerning its substance. It cxpressed

the opinion that "the draft convention represents an appropriate basis for urgent
consideration and decisive action by the Eoonomic and Social Council and by the
General Assembly during their coming sessions.” §/

4/ Official Records of the Economic and Social Council, Third Year, Seventh
Session, Supplement No. 6.

5/ Ibid., aunex.

6/ Official Records of the Economic and Social Council, Third Year, Seventh
Session, Supplement No. 2, para. 24.
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40. At its seventh session, held from 19 July to 29 August 1948, the Economic
and Social Council in resolution 153 (VII) of 26 August 1948 decided to transmit
to the General Lsscmbly the draft Convention on the Prevention and Punishuont

of the Crime of G nocide submitted to the Council in the re.ort of the Ad Hoc
Committce on Genocide, together with the remainder of that report and the rccords
of the proccedings of the Council at its seventh session on that subject.

41. At the third session (first part) of the General Assnmbly, the draft
convention preparcd by the Ad Hoc Committee was referred to the Sixth Committee.
The Sixth Committece cxamined the draft articl: by article, as well as the
amendments submitted to it, 7/ at its 63rd to 69th mcetings, 1ts Tlst to 8lst
meetings, its 91st to 1lOth ncetings and its 128th to 134th mectings. The draft
convention as revised by the Sixth Committce, together with certain amendments wvhich
had not been accepted by the Committec, was considored by the General idssembly

at its 178th and 179th mcetings. In rcsolutiou 260 A (III) of 9 Deccember 1948,
the Assembly approved the Convention on the Prevention and Punishment of the Crinme
of Genocide, which was annexed to the resolution, and proposcd it for signature
and ratification or accession by Member Statcs in accordance with its article XI.

42, The provisions in the Convention regulating quostions of substance reolating
to the prevention and punishument of tho crime of genocide arc the follwwings

"ARTICLE I
"The Countracting Perties confirm that gonocide, whether committed
in time of peacc or in time of war, is a crime under international law
which they undertake to prcvent and to punish.
"ARTICLE IT
"In the prescnt Convention, genocide means any of the following
acts committed with intent te destroy, in whole or in part, a mnatiomal,
ethnical, recial or religious group, as such:
(a) Killing members of the group;

(b) Causing scrious bodily or mental harn to members of the group;

(¢) Deliberately inflictivg on the group conditions of life
calculated to bring about its physical dostruction in whole or in part;

(d) Inposing measures intended to prevent births within the group;
(e) Forcibly transforring children of the group te another group.
"ARTICLE IIT

"The following acts shall be punishablo:

(2) Genocides

1/ Sce Official Rccords of the General Asscrbly, Third Session, Part I,.
Sixth Committee, Annexes to the swaary records of mectings, pp. 13-25, 26—28,
32 and 34,
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(b) Counspiracy to comiit genocidej
(c) Direct and public incitcoment to commit genocides
(@) Attempt to commit genocides
(¢) Complicity in gemnocide.
YARTICLE IV

"Persons cormitting genocide or any of the other acts cnumerated in
article III shall be punished, whether they are constitutionally responsible
rulers, public officials or private individuals.

"ARTICLE V

"The Contracting Parties undcrtake to cnact, 1n accordance with their
respective Coustitutions, the necessary legislation to give effect to the
provigions of the present Convention and, in particular, to prcvide
cffective penalties for persons guilty of genocide or any of thc other
acts enuncrated in article III,

"ARTICLE VI

"Parsons charged with gunocide or any of the other acts enumerated in
article III shall be tried by a competont tribunal of the State in the
territory of which the act was comnitted, or by such international penal
tribunal as may have jurisdiction with respect to those Contracting Partics
which shall have accepted 1ts jurisdiction.

"ARTICLE VII

"Genocide and the other acts enumerated in article III shall not be
considercd as political erimes for thc purpose of extradition.

"The Contracting Partics pledge themselves in such cases to grant
extradition in accordance with their laws and treatics in force.

"ARTICLE VIII
"Any Contracting Party may call upon the compstent organs of the
United Nations to take such action undcr the Charter of the United Nations mmxdkhey

as they considcr appropriate for the provention and suppression of
acts of genocide or any of the other acts cnumerated in article III,"

B. The definition of genocide (article IT of the Convention)

1., The type of defnition

43, One of the queostions raised during the debate in the Sixth Committec was
whether the definition of the crime of genocide should cnumerate acts of genocide or
whether it should be of a gencral charactor. §/ A general definition proposed

§/ Official Records of thc Gencral Asscrbly, Third Scssion, Part I,_Sixth
Committee, 69th, 71st and 72nd mcetings.
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in onc amcndment, which was withdrawm, rcad as follows: "Genocide is an attack on
life directed against a human group, or ageinst ar individual as a member of a
human group, on account of the nationality, race, rcligion or opinions of

such group or individual® (A/C.6/224). 9/

44. In favour of a general definition it was argued that the crinme of genocide vas
a new concept, of which history offercd few examples, so that omissions would be
likely to occur in any enumeration. Moreover, a broad definition would permit each
State to take the legislative mcasures it considered nost suitable.

45. It was argucd on the other hand that, since genocide as a crime was a new
concept, a definition of a general character, might create confusion cither by not
covering enough ground or by not determining in an adequate manncr the naturc of
acts of genocide. Morecover, a general definition would allow States to decide what
acts constituted gemocide under their national legislation, with the rcsult that
certain acts would bc regarded as genocide in some States and not in others. It
was further stated that the drafting of a gencral definition should be deferrcd
until later and should be entrusted to qualified jurists when the concept. of
genocide became morc current. ‘

2. Illustfativo or oxhaustive enumeration of acts of genocide

46, Ancther question raised during the debatc in the Sixth Committec concerning
the definition of genocide was whether to adopt an illustrative or an exhaustive
definition of acts of genocide. 10/ Two amendments aimed at the adoption of an
illustrative definition (4/€.6/232/Rev.l and 4/C.6/223 and Corr.l) werc proposed
but, after being discussed, were not accecpted.

47. Anong the arguncents advanced in favour of an illustrative enumeration were
(a) that it was imposgsible to give a complete cnumeration of acts of genocide
because, genocide being a new concept, one could not foresee the means to which
the perpetrators of that crime might resort, and (b) that a precedent .could be
found in the Charter of the Nuremberg Tribunal 1l/which, in listing war crimes,
used phraseology allowing for the punishment of perpetrators of crimes other than
thoge set forth in.the enumcration.

48. It was argucd on the other hand that an exhaustive cnumeration was nccessitated
by the principle .nulla poena sine lege, which prevailed in national penal
legislation, and that it would be impossible to provide for the punishment of

9/ It should be recalled that elements of a general definition of genoéide
are to be found in the- first prcambular paragraph of General Assembly
resolution 96 (I): "Genocide is a denial of the right of existence of entire human
ErOUPSees'e )

10/ Official Records of the General Assermbly, Third Session, Part T,
Sixth Committec, 7lst, 72nd and 78%th nmcotings.

11/ hrticle 6 (b) of the Charter of the Nuremberg Tribunal defines war crimes
as violations of the laws or customs of war, which "shall include, but not be
limited to" the crimes enumerated thereafter. The definition of crimes against
humanity, given in article 6 (c) of the Charter, is also illustrative, as
evidenced by the usc of the words "other inhumanc ccts" (sce Stefan Glaser, Droit

international pénal conventionnel (Brussels, Etablisscments Emile Bruylant, 19705,
PP. 95 and 104;.
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crimes not specified in the criminal code., Moreover, an illustrative enumeration
would leave each State froe to define as genocide acts other than those enumerated,
with the unfortunate result that one and the samec act might be considered genocidc
in one country ant not in another. It was also observed that an advantage of the
exhaustive ecnunmeration method would be that it allowed for t{he subsequent

amendment of the Convention by the addition of further acts to the current
ecnuneration.

3. Genocidc ag the destruction of a national, ethnic, racial or
religioug group

(a) The extent of the degtruction of a group

49. On the question of the extent to which a group rust be destroyed before an act
cormitted with that cnd in view can be termed genocide, 1t was generally agreed,
during the debate in the Sixth Cormittec, that it was not necessary for the act to
be ainmed at a group in its entirety. It was sufficient that an act of genocide
should have as its purpose the partial destruction of a group. Accordingly, an
amendment (A/C.6/228) proposing the inscrtion of the words "in whole or in

part" after the words "to destroy" in the draft of the Ad Hoc Committee on

Genocide was adopted. The purposc of the auendnent was to make it clear that it was
not necessary to kill all the members of a group in order to commit genocide. ;g/

50. However, the question wvas raiscd whether genocide existed when a single
individual was the viectim of an act aimed at the destruction of the group. During
the elaboration of the Convention, 13/ it was argued that genocide cxisted as soon
as an individual became the victim of an act of genocide; if there was intent to
commit the crime, genocide existed cven if only a single individual was the
victim, The usce of the expression "members of the group" in the sccond paragraph
of the article (subparagraphs (a) and (b)) would indicate that genocide occurred
as soon as a member of the group was attacked.

5L. A number of writcrs also believe that the Convention should be interpreted as
applying to cases >f "individual genocide”. Onc writer takes the view that the
words "in part", with the confirmation supplied by the reference to '"members of
the group", would permit the theorctical inference that cven an act of individual
genocide would be covered by the Convention. Bven if in actual cascs it was not
eagy to establish an infallible criterion, since an act of individual genocide
would also, of course, he a common crime, the principle should be accepted. The
same writer notes that the question would arise only in rare and rather
hypothetical border-~line casecs. 14/

12/ Official Records of the General Assembly, Third Session, Part T,
Sixth Committec, 73rd meeting.

13/ Ibid., 69th and 73rd mectings. Sce also the amendment reproduced in
paragraph 43 above.

;4/ Sce Antonio Planzer, op. cit., pp. 86, 93-94. Another writer observes:
"With regard to genocidec, it scems to mc that it was the definite intention... of
the Genocide Convention... to rccoghize as genocide even cascs where the act
(killing, etc.) was comitted against a single nember of one of the specificd
groups, with intent +to destroy it in whole or in part" (Stefan Glaser, op. cit.,
p. 112.
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52, Another writer belicves that, even though the purposc of the Convention is

the prevention and punishment of acts of genocide dirccted against large nunbcrs

of persons, nothing in the Convention would prohibit interpreting its provisions
and applying thom to individual cases of murder. /Any such mrder should be termed
genocide if it was commtted by rcason of the fact that the victinm was o member of
one of the groups spccified in the Convention and with the intent to commit similar
acts 1n thc future and in connexicn with the first crime., The material
consideration was thabt the mens rca of the culprit must be directed against

the lifc of more than onc menmber of the group, even though the result vas

limited to one casualty. 15/

53. It was argued on th. other hand that, where a single individual was affccted,
it was a casc of honocide, whatever the intention of the perpotrator of the crime
might be, since the concept of genocide was characterized by the intention to
attack a group. In addition, it was notcd that, inasmuch as <each individual was
in fact a member of a group, it would be difficult to establish whether or not the
mirder of an individual vas genocide, 1§/

54. Thc Special Rapportcur does not consider it nccessary to take a position in
this controversy. However, he has serious doubts as to the utilaity of a broad
interpretation of the Convention, the prime object of which is clearly

defined: the prevention and punmishment of genocide as an act committed with intent
to destroy a large muaber of persons belonging to the groups specificd or the group
in its entirety. It rmst also be borne in mind that, according to the Convention,
the punishable act mst have been committed, or at-least attempted.

(b) The_groups protccted .

55« Thec 1948 Convention enumcrates as the groups protected national, ethnical,
racial or religious groups, without defining the meaning of thosc terms.

56. During the claboration of the Convention, it was obscrved that genocide should
generally be rcgarded as a crime committed against a group of individuals
pernanently possessing certain common featurcs. Such groups should be easily
identifiable by racial or national featurcs, becausc they constituted distinet,
clearly detcrminable comwmnitics. 17/

57. One writer considers thet cach of the concepts "mational', "ethnical" and
"racial' used by the 1948 Convention has a distinet meaning:

'"What characterizes a nation is not only a community of political
destiny, but, above all, a commnity markcd by distinct historical and
cultural links or features. On the other hand, a 'territorial! or 'state!

15/ Sce Picter N. Drost, The Crime of States Book II, Genocide (Ley&en,
AJW. Sythoff, 1959), pp. 84-86; cf. Octavio Colmenarcs.Vargas, op. cit.,
P. 313 Eduardo L. Gregorini Cluscllas, op. cit., pp. 27-28.

16/ Official Records of the General Assembly, Third Session, Part I, Sixth
Commlttee, T3rd meeting. See also Francisco P. Laplaza, op. cit., P 773
Nicolas Jacob, "4 propos de la définition juridique du génocide'", Etudes
internationales de psycho-sociologic crimineclle, No. 16-17 (1969), p.56.

17/ Official Records cof the General fissembly, Third Session, Part I, Sixth
Committoe, 64th, 66th and 74th mectings. See also Antonio Planzer, op. cit.,
P. 97.
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link (with the State) does not appear to ne to be essential. 'Race!
means a category of persons who are distinguished by comrion and constant,
and therefore hereditary, features. The concept 'ethnic! has a

wider meaning; it designates a community of persors linked by

the san custons, the sane language and the same race (from the

Greelk ethnos = people)." 18/

58. However, defining the groups referred to in article II of the Convention seemns
t0 raise some problens, as doeg their limited number.

(i) National group

National group and national origzin

59. Obviously, a national group conprises persons of a common national origin.
The latter expression "national origin" is used, for example, in article 1,
paragraph 1, of the International Convention on the Elimination of 4ll Forms of
Racial Discrimination (adopted and opened for signature and ratification by
General Assembly resolution 2106 4 (XX) of 21 Decermber 1965). In defining
"racial discrimination", the Convention refers to distinctions, exclusions,
restrictions or prefercnces based, inter alia, on descent or national or ethnic

origin,

60. During the elaboration of thc final text of that article by the Third Committee,
several proposals, which were not adopted, sought to specify the neaning of the

words "national or ethmic origin'. One proposal would have had the actual text of
the Convention state that the expression '"mational origin'" dad not mean

"nationality" or "citizenship". ;2/ fnother proposal sought to eliminate the

word "national" and to insert, after the words "ethnic origin", a reference to
nationalities in multinational States, by applying the term '"nationalities" to
citizens of different cthnic and cultural origins. 20/ Those proposals were

intended to specify that the words "national origin' were used not in the
politico~legal use of '"nmationality", but in a sociological sense.

6l. It was argued on the other hand, that such specifications in the actual text

of the Convention were not necessary. The words "mational origin" and '"nationality"
had been widely used in international instruments and in literature as relating,

not to persons who were citizens of or hcld passports issued by a given State, but
to those having a certain culture, language and traditional way of life peculiar

to a nation but living within another State. g;/ Furthernore, the opinion was

18/ Stefan Glaser, op. cit., pp. 111-112.
19/ See A/C.3/L.1212.
20/ A/C.3/L.1226 and Corr.l.

gl/ Official Records of the General Assembly, Twentieth Session, Third
Committee, 1304th meeting, para. 13. -
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expressed that "national origin'' diffcred frow "nationality" in that national origin
related to the past - thz previous nationality or geographical region of the
individual - while nationality rclated to present status. '"National origin" was
narrower in scope than fethnic origin'; the latter implied the existence of racial
and oultural characteristics. 22/

62. Another opinion, however, was that "national origin" might also be ecquated
with the term "nationality", which in wany countries had a very specific legal
neaning. 23/

63. One writer, discussing the International Convention on the Elimination of
A1l Forms of Racial Discrimination, has expressed the opinion that:

"For the practical purposcs of the interpretation of the Convention of 1965,
the three terns 'descent', 'national origin' and 'ethnic origin! among then
cover distinctions both on the ground of prescent or previous 'mationality! in
the athnographical scnse and on the ground of previous nationality in the
'politico~legal' sensc of citizenship." gg/

4+ This distinction between "national origin' and '"mationality™ also secng
evident from paragrophs 2 and 3 of article 1 of the 1965 Convention, 25/
which refer to "nmationality" as a person's current political and legal status.

National group and national minorities

65. Another question vhich appears to warrant consideration is the relationship
between the expressions '"national group” and '"nalicnal mincrities'. One opinion
expressed during the claboration of the Genocide Convention by the Sixth Committec
wag. that "national group" meant the same as "national minoritics". 26/
Similarities or analogius can be established between national groups and national
minoritics. 4 definition of "national minorities" could therefore gerve to
clarify the meaning of the expression "national group" used by the 1948 Convention.

22/ Ibid., para. 23.
23/ Ibid., para. 15.

24/ Egon Schwalb, "The Intornational Convention on the Elimination of 411
Forms of Racial Discrimination', The International and Comparative Law Quarterly,
vol. 15, No. 5 (October 1966), p.1007.

25/ Article 1, paragraph 2, reads as follows:

"Thig Convention shall not apply to distinctions, exclusions, restrictions
or preferences made by o State Party tc this Convention between citizens and
non=citizens.”

Paragraph 3 reads:

"Nothing in this Convention may be intorpreted as affecting in any way
the legal provisions of States Parties concerning nationality,
citizenship or naturalization, provided that such provisions do not
discriminate against any particular nationality."

26/ 0fficial Records of the General Asscmbly, Third Session, Part I, Sixth
Comnittee, 74th mecting.
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66. There have been a nwiber of attempts by the Sub-Comnmission to claborate a
definition of the term "minority", but the Commission on Human Rights has never

taken a decision on the question. 27/

67. According to one definition submitted by the Sub-Commission, 2§/ the term
"minority" includes only those non-dominant groups in a population which possess
and wish to preserve stablc ethnic, religious or linguistic traditions or
characteristics markedly differnt from those of thce rest of the population.

68, In the study on the rights of persons belonging to ethnic, rcligious and
linguistic minoritics, Mr. Francesco Capotorti, Special Rapporteur appointcd by the
Sub-Conmission for the purposc of preparing that study, offered "a tentative
definition of the term 'minority'":

"0, The Special Rapporteur wishes to cmphasize that the definition he
proposcs is limited in its objective., It is drawm up solely with the
application of article 27 of the Covenant in mind. In that precise
context, the term "minority" may be taken to refer tos 'L group numerically
lnfcrlor to the rest of the population of a State, in a non-dominant
position, whose members - being nationalg of the State - possess ethnic,
religious or linguistic characteristics differaing from those of the

rest of the population and show, if only impliecitly, a sense of
solidarity, directed towards preserving their culture, traditions,

religion or language!." 29/

(ii) Ethnic group and racial group

69. During the claboration of the Genocidc Convention it was stated, inter alia,
that the intended purpose of the addition of the ethnic group, which was mentioncd
in the draft convention produced by the Ld Hoc Committee on Genocide, was to
protect groups not specifically included in the categorics of national or racial
group. One opinion was that an cthnic group was a subgroup of a national group,

a smaller collect.vity than the nation. Other nembers were of the opinion that the
words "ethnic! and "racial' had the same meaning.30

27/ The varidus attempts thé Sub-Co.mission has made with a view to
elaborating a definition of minorities arc prescnted in the study on the rlghts
of persons belonging to ethnic, rcligious and linguistic minorities
(see E/CN.4/Sub.2/384/44d. 1, paras. 3-8).

28/ E/CN.4/sub.2/384/Add.1, para. 4.

22/ On the relationship between the prevention and punishment of genocide
and the protection of minoritics, see Erica~Irene s. Daes, "Protection of
Minorities under the International Bill of Human Rights and the Genocide Convention",
Festschrift fur Pan J. Zepog, vol. IT, (Athens Editions Katzikalis, 1973)

30/ Official Records of the General Assembly, Third Session, Part I, Sixth
Committee, T4th and 75th meotings.
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70. Sinilar opinions on the difficulty of distinguishing between "ethnic" and
"racial® were expresscd during the consideration by the Sub-Cormission of a draft
resolution on the definition of ininorities, i1n 1950. Some members felt that the
word "ethnic" reiated to all the biological, cultural and listorical
characteristics of 2 group, while the word "racial® related only to hereditary
and physical characteristics. In that comnexion, it was argued that in the

1948 Genocide Convention the term "ethnic'" wasg used to qualify the cultural,
physical and historical characteristicsof o group. 31/

71. Writers on legal topics have also argued that it is difficult to distinguish
between ethnic and racial groups as referred to in article II of the Genocide jg/
Convention or that the terms "ethnic" and "racial" are identical, 33/ or that

the concept of an "ethnic" group includes that of a 'racial' groupe.

72, Several writers who have dealt with questions relating to race have tried to
establish a distinction betwcen the terms "race' and "ethnic'.

T3. One writer states:

"By racc we mean a group of persons with certain physical characteristics
which are heriditarily transmissiblec. BEthnic groups are descent groups,
differentiated by language, culture, style, national origin, kinship ties
and religious belief". 35/ - .

T4, The concept of race was the subject of UNBSCO-sponsored studies which
resulted in several statcments on the race question.36/ According to the
1950 statement (paragraph 4), the tern "race":

", ..designates a group of population characterized by some concentrations,
relative as to frequency and distribution, of hereditary particles (genes) or
physical characters, which appcar, fluctuate, and often disappear in the
course of time by reason of geographic and/or cultural isolation", jl/

31/ E/CN.4/Sub.2/SR.485 E/CN.4/Sub.2/119, para. 39.

32/ Adolfo Miaja dc la Muela, "Bl genocidio, delito internacional,
Revista cespanola de Derecho Intcrnacional, vol. IV, No. 2 (1951), p. 376.

33/ Octavio Colmenares Vargas, op. cit., pp. 53=5/4.
34/ J. Y. Dautricourt, loc, cit., p. 22; Picter N. Drost, op. cit., p. 62.

35/ J. Massiah, "Ethnic Structure of the West Indies", paper submitted %o
the seminar "Caribbean Background II" held in 1970 by the Centre for Multiracial
Studies in Barbados, p.l. Sece also Richard M. Burkey, "Discrimination and
racial rclations: a theorctical perspective", Report on the International Research
Conference on Race Relations, Aspen, Colorado, 7-9 June 1970, p. 62.

éé/ These statenents were preparcd by groups of experts brought together by
UNESCO in 1950, 1951, 1964 and 1967, as part of its programme to make the
scientific facts known. Sec Four Statements on the Race Question,
(Paris, UNESCO, 1969).

37/ Ibid., pp. 30-31.
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75. However, it is further stated (paragraph 6) that:

"National, religious, geographic, linguistic and cultural groups do not
necessarily coincide with racial groups: and the cultural traits of such
groups have no demonstrated genetic connexion with racial traits. Because
serious orrors of this kind are habitually committed when the term 'race!
is used in popular parlance, 1t would be better when speaking of human
races to drop the ternm 'race' altogether and speak of ethmic groups.” jg/

76. It has, however, been obsorved that:

"Degpite the emotional cvertones which attach to the term 'race' and
despite the difficultics involved in scientific racial classification, the
fact also remains that groups differ in their posscession of certain
inherited physical characteristics”, 22/

At the same time, notec was taken of the tendency, especially in writings and
publications on race rclations, tc equate "race" simply with descent from a common
stock. Under the heading of "race relations'" such works and publications deal not
only with relations betwecen groups of a different colour, but also, inter alia,
with relations between tribes, bectween castes, between different ethnic, linguistic
or religious groups and between nationalities (inAthe genge, not signifying
citizenship, in which the vord is uscd in the Soviet Union and certain countries

of Eastern Burope). 40/

(iii) Religious group

77. 1In 1967, when it began its consideration of the draft International Convention
on the Elimination of 411 Forms of Intolcrance and of Diserimination Based on
Religion or Belief, the Third Committec of the General lssenbly adopted the text of
article 1, which provides, inter alia, that "For the purpose of this

Convention: (a) the expression 'religion or belief! shall include theistic,
non~theistic and atheistic beliefs...". 41/

78. One writer statces that religious groups as referred to in the 1948 Convention
include "any religious community united by a2 singlc spiritual ideal'. 42/

38/ Ibid., p. 31. With respect to the popular use of the term "race'", the
statément noted, in paragraph 5, that national, religious, geographic and
cultural groups have wrongly been called '"races'.

ﬁﬁ/ Inplcouentation of resolubion VII of the International Conference on
Human Rights, entitlcd "Establishment of a new, additional United Nations
programme on racial discrimination, review of studiecs of problems of race
relations and of the creation and maintenance of racial attitudes, report by the
Secretary-General (E/CN.4/1105), p. 46. .-

40/ Ibid., para. 56.
41/ See 4/8330, paras. 16-20.

42/ Antonio Planzer, Op. cit., p. 98. Cf. also Octavio Colmenares Vargas,
op. cit., pp. 59=-60
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(¢) The problem of political groups

79. The Sixth Committee decided not to include political groups among the groups
protected by the Convention. This probleil gave rise to a longthy debate in the
Sixth Committee, :

80. The arguments advanced against the inclusion of political groups were,

in essence, the following: (a) a political group had no stable, permanent and
clear—cut characteristics in that it did not constitute an inevitable and
homogeneous grouping, being bascd on the will of its members and not on factors
independent of that willj; b) the inclusion of political groups would preclude the
acceptance of the Convention by the greatest possible number of States and the
acceptance of ar international criminal Jjurisdiction, because it would involve the
United Nations in the internal political gtrmggles of each country; (¢) such
inclusion would create difficulties for legally established Govermments in their
preventive actions against subversive elements; (d) the protection of political
groups would raise the question of protection under the Convention for

economic 44/ and professional groups; (e) the protection of political and other
groups should be ensured outside the Convention, under national legislation and
the Universal Declaration of Human Rights.

81. In support of the inclusion of political groups it was argued that they should
be treated like religious groups, a distinguishing mark of both types of group
being the common ideal which united their members. Specific examples culled from
the recent history of nazism proved that political groups were perfectly
identifiable and, given the persecution to which they were subjected in an age

of ideological conflict, their protection was essential.

82, One non-governmental organization considered that "the definition of genocide
should be extended to include acts done with the intent to destroy in whole or in
part a political group as such, as well as national, ethnic, racial or religious -
groups. The massacre of unarmed political opponents is just as criminal as the
nassacre of thesc other groups, and shoul! be recognized as such."

83, In the view of another non-governmental organization, a serious omission in the
1948 Convention with regard to the concept of genocide was the fact that acts of
aggression with intent to destroy political groups were not mentioned as
constituting ad%s of genocide. 46/ ~

. A3/ Official Records of the General Assembly, Third Session, Part I,
Sixth Committee, 69th, T4th, 75th and 128th meetings.

44/ & proposal (A/C.6/214) to include economic groups (69th meeting) was
subsequently withdrawn (75th mecting).

Aﬁ/ Information received on 15 January 1973 from the International Commission
of Jurists.

46/ Information received on 30 January 1973 from the Société internationale
de prophylaxie criminelle.
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84. A number of writcrs consider that political groups should have been included
in article II of the 1948 Convention.

85. One writer believes that the Convention should have protected all human
groups in general. He argues as follows:

"The Genocide Convention extends penal protection to national, ethnical,
racial and religious minorities by providing safeguards under intermational
criminal law for the human rights and fundamental freedoms of the members
of these minorities. The argument that inclusion of political groups or of
economic, social and cultural groups under the scope of the Convention would
involve problems of the protection of minorities and the promotion of a respect
for human rights any more than the four groups actually protected under
the present frticle II, serves merely as a pretext against the principle
of intermational penal safeguards in general.

"By leaving political and other groups beyond the purported protection
the authors of the Convention also left a wide and dangerous loop-hole for
any Government to escape the human duties under the Convention by putting
genocide into practice under the cover of execubtive measures against
political or other groups for reasons of security, public order or any
other reason of state., If perhaps political rcasons cannot be adduced as
proper excuse for the genocidal measures against a group protected under
Article IT, then very likely such governmental policy will be defended on
gconomic, social or cultural grounds. The national, ethnical, racial or
religious character of the group in such case docs not constitute the object
of the alleged acts of destruction but the neasures are said to be taken
against the same persons as members of an cconomic, social or cultural, i.e.
unprotected, group.” A§/

86. And he concludes that:

"oos the crime of genocide in its most serious form is the deliberate
destruction of physical life of individual human beings by reason of their
membership of any human collectivity as such."

Al/ Stefan Glaser, op. cit. p. 112; Stanislav Plawski, Etude des principes
fondamentaux du droit international pénal (Paris, Librairic générale de droit et de

Jurisprudence, 1972), p. 114; Antounio Planzer, op. cit., p. 80; Nicolas Jacob,
op. cit., p. 56; Francisco P, Laplaza, op. cit., p. 80; Miaja de la Muela, loc, cit.,
pp. 376-378. —

48/ Pieter N. Drost, op. cit., pp. 122-123, -

49/ Ibid., p. 125,
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87. Should the adoption of new international instrunents on genocide be
contemplated the Special Rapporteur is of thce opinion that it would not

be desirable to include political and other groups among the protccted groups,

in that a consequ -nce of such inclusion w-uld be to prevent some States from
becoming parties to the new instruments, He also believes that other international
instruments, such as the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, effcctively protect
political groups, without jeopardizing the objectives pursued with regard to the
prevention and punishment of the crime of genocide.

4. Acts constituting the crime of genocide

88. The acts enumerated in subparagraphs (a) to (d) of article II (quoted in
paragraph 37 above) are acts of physical genocide (killing members of the group,
cauging serious bodily or mental harm to nembers of the group, deliberately
inflicting on the group conditions of life calculated to bring about its
destruction in whole or in part) and of biological genocide (imposing neasures
intended to prevent births within the group). 50/

89. With regard to the act of genocide referrcd to in subparagraph (e) - forcibly
transferring children of the group to another group - it should be mentioned that,
in the draft Convention preparcd by the Secrctary~-General, this act was classified
under the heading of cultural genocide. 51/

90. During the debate in the Sixth Committce 52/ it was argued, in support of
an amendment (A4/C.6/242) which was cventually accepbted and which proposed the
inclusion of that act in article II, that the forced transfer of children had
physical and biological effccts since it imposed on young persons conditions of
life likely to cause them serious harm or even death. The forced transfer of
children could be as cffective a neans of destroying a human group as that of
imposing measures intended to prevent births or inflicting conditions of life
likely to cause death., Since measurcs to prevent births had been condemmed as an
act of genocide, *:1ere was reason also to ocondemn measures intended to destroy
a new generation, such action being comnected with the destruction of a group,
that is to say with physical genocide (or, according to the classification in
the Secretary-General's draft, with biological genocide).

50/ See the comments on the draft convention prepared by the Secrctary-General

(E/44T, pp. 25-26).

Ql/ See article I, para. 3 (a), of thc draft (E/447). The comment on
this text states that "The separation of children from their parents results in
forcing upon the former at an imprcssionable and receptive age a culture and
mentality different from their parents!. This process tends to bring about the
disappearance of the group as a éultural unit in a rélatively short time."

(E/447, p. 27).

52/ Official Records of the General isscrbly, Third Session, Part I,
Sixth Committee, 82nd mecting.

ﬁﬁ/ For similar arguments, see Antonio Planzer, op. cit., pp. 90-91;
Edvardo L. Gregorini Cluscllas, op. cit., p. 26,
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91. Some objections were raised to the inclusion of subparagraph (c), on the
ground that it was justifiable neither fron the historical nor from the legal
point of view. In historical cases of the forccd transfer of children, the ain
had been to ensleve the children for economic reasons., If the children later died
in the performance of their labour, their decaths could not be directly attributed
to their abduction, but would be covered by subparagraph (c) of the article.

From the legal point of vicew, the inclusion of such transfers would go far beyond
the other provigions of article II, which was concerned exclusively with the
physical destruction of groups. The forced transfer of individuals with a view

to their assimilation into another group would constitute cultural genocide. 24/

92, One writer believes that forcibly transferring children of one group to
another could constitute a crime against human or minority rights or, one might
say, against humanity. The ain of such a transfer would not be the actual
destruction of the generation, Consequently, it would not be a true case of
genocide,

93. During the debate in the Sixth Committee on acts constituting the crime of
genocide, a proposal was made for the addition to the enumcration of such acts

of the following: "Imposing neasures intended to oblige mcmbers of a group to
abandon their homes in order to escape the threat of subsequent ill-treatment"
(A/C.6/234). That proposal was not accepted, on the ground that the act to which
it referred did not fall within the definition of genocide. jé/

94. It should be mentioned that in article IT (b), the words "or mental' did not
appear in thc draft of the Ad Hoc Committee on Genocide. They were added as the
result of the adoption of a proposal for their insertions (A/%.6/244) in order
to include acts of gencoide committed through the use of narcotic drugs.

95. According to one writer:

"The five acts of genocide enumerated in Article II do not cover all

possible ways and means of intentionally destroying a human group as such.
Deliberate destruction of a human group may well take the form of deportation
or mass displacement, of internment and censlavement with forced labour, or
denationalization by systematic terrorism, torture, inhuman treatment and
physical intimidation measures. 58/

54/ For similar arguments, sce Stefan Glaser, op. cit., p. 110.

55/ Jean Graven, "Les crimes contre 1'humanité", Académie de droit intermational
de la Haye, Recueil des cours, 1950, vol. I, pp. 501-502 (translation into
English by thc Secretariat).

§§/ Official Records of the General Assembly, Third Scssion, Part I,
Sixth Committee, 82nd meeting.

jl/ Ibid., 8lst meeting. Sce also the report of the Sixth Committee
(/760 and Corr.2), para. 10.

58/ Pieter N. Drost, op. cit., p. 124.
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5. The subjective element

(a) Intent

96. During the debate in the Sixth Committee it was pointed out, inter alia,
that what distinguished genocide from the common crime of murdcr was the
intention to destroy a group.59/ Genocide was characterized by the factor of
particular intent (dolus specialis) to destroy a group. In the absence of that
factor, whatevcr the degree of atrocity of an act and however similar it might be
to the acts described in the Convention, that act could still not be called
genocide. 60/

97. According to one writer:

", .. neasurcs resulting in the partial or totel destruction of a group but
taken without the intemtion of such purposc and result do not fall under the
definition and therefore do not constitute acts of genocide under the
Convention. An act of destruction can be punished as genocide under the
terms of Article II when the intent to destroy the human group involved

can be proven regardless of the results of the decd." él/

98, It should be pointed out in this context that a proposal to replace the words
"committed with the intent to destroy" by the words "aimed at the physical
destruction of" groups (4/C.6/223) was not accepted. It was explained that the
proposal stemmed from the fact that the perpetrators of acts of genocide would

in certain cases be able to claim that they werc not guilty of genocide, having had
no intent to destroy a given group, cither wholly or partially. Accordingly,

the purpose of the amendment was to guard against the possibility that the
presence in the definiton of the word "intent" might be used as a pretext, in the
future, for pleading not guilty on the grounds of absence of intent. In

the circumstances, the objective concept scemed to be more effective than the
subjective concept. JLActs of genocide should therefore be defined as acts
"resulting in" the destruction of a group. In opposition to the proposal, it

was observed that climination of the intent to destroy a group would meke it
impossible to draw a distinction betwcen genocide and ordinary murder. ég/

99. One writer believes that because of the inclusion of the concept of particular
intent:

",..the legal definition of genocide given in the 1948 Convention is
particularly deficient. 4in objective definition of genocide should have been
given, not one based on the ascertainment of intent.... And it is oy belief

59/ Official Records of the General Asscmbly, Third Scssion, Part i, Sixth
Committee, 69th meeting.
60/ Ibid., 72nd mecetiug.

61/ Pieter N, Drost, op. cit., p. 82; for similhr arguments, see also
Nehemiah Robinson, Genocide Convention: A commentary, Institute of Jewish Affairs,
World Jewish Congress, New York, 1960, p. 59.

62/ Official Records of the General Agsembly, Third Scssion, Part I, Sixth
Committee, 73rd meeting.
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that the Genocide Convention, in failing to condemn in objective terms
attempts against the life 'of human groups, has failed in its purpose and can
never achieve the slightest impact or the slightest effectivenesg." 63/

100. However, in the view of the Special Rapportcur, the elimination of the
element” of intent would efface any distinction between genocide and ordinary
murder and also, as will be cxplained below (paragraph 384), between genocide
and war crimes.

(b) Motive

101, The question whether the definition of genocide should cover not only the
element of intent but also the motive of the crime 64/ was a subject of
controversy, during the elaboration of the Convention by the Sixth Committee. 65/

102, It was argued, in support of a proposal for the inclusion in the definition of
genocide of a reference to racial, national and religious grounds (A/C.6/223

and Corr.l), that the idea of genocide already implied the concept of motives.
Deletion of a statement of motives would result in a mutilated definition, not
covering the paxticular cases which it was desired to bring vithin the scope of

the Convention. Only an express reference to motives could make clecar and
unequivocal the difference between a crime under ordinary law and genocide,

103, According to one writer, motive and intent arc so linked in the case of
genocide that it would be appfopriate to refer to "intent—motive"., In the special
case of genocide, it would appcar justifiable to depart from traditional criminal
doctrine and to consider motive a constituent clement of the crime. 66/

104, In opposition to the above-mentioned proposal, it was argucd that a statement
of motive would result in a definition which would allow the guilty partices to
¢laim that they had not acted under the impulse of one of thc motives held to

be necessary to prove genocide., In most countrics, the penal code did not

regard motive, but only intent and act, ac constituent elcments of a crime.

105. The words "as such" which werc inserted in the text as the result of the
adoption of an amendment (A/C.6/231), werce considered by the snonsor of the
amendment and some members of the Sixth Committce to include the motives for
genocide., Other represcntatives stated, on the contrary, that those words
stregsed the element of intention bul did include the motives. In view of that
difference of opinion, it was dccided that a statement should be included in the
report of the Sixth Committec to the offect that the Committee, in taking a
decision on any proposal, did not necessarily adopt the interpretation given by
its author, éZ/ -

63/ Nicolas Jacob, op, cit., P. 56.

64/ In the draft of the Ad Hoc Committce on Genocide, motive appeared in
the text of article II (E/794, p. 13).

65/ Official R