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I. INTRODUCTIOW

1. At its lth and 5th plenary meetings, on 22 September 1978, the General
Assembly decided to include in the agenda of its thirty-third session the item
entitled "Report of the Imternational Law Commission on the work of its thirtieth
session” and to allocate it to the Sixth Committee.

2., The Sixth Committee considered this item at its 27th, 31st to L6th end
6Tth meetings, held on 23 October, from 26 October to 13 November and on
8 December 1978.

3. At the 2Tth meeting, Mr. José Sette C#mara, Chairman of the International
Law Commission at its thirtieth session, introduced the Commission's report on the
work of that session. 1/ The Committee also had before it a note by the
Secretary-General (A/33/192), prepared pursuant to a decision adopted by the
Commission at its twenty-ninth session, containing the text of the draft articles
provisionally adopted so far by the Commission on topics under current
consideration. A note (A/C.6/33/L.h}, indicating the correspondence between the
final and the provisional set of draft articles on most-favoured-nation clauses,
was also circulated by the Secretariat. At the 46th meeting, the Chairman of the
Conmission commented on observations which had been made by representatives in the
Sixth Committee on the revort of the Commission. Members of the Sixth Committee
expressed their appreciation to the Chairman of the Commission for his statements.

L, At the 32nd meeting, the observer for the Furopean Economic Community made a
statement.

5. At the 67th meeting, the Rapporteur of the Sixth Committee raised the gquestion
whether the Committee, in accordance with established practice, wished to inelude
in its report to the General Assembly a summary of the main trends which emerged

in the course of the debate on the item. After referring to General Assembly
resolution 2292 (XXII) of 8 December 1967, the Rapporteur informed the Committee

of the financial implications of the guestion. At the same meeting, the Sixth
Committee decided that, in view of the subject matter, the report should include

an analytical summary of the Committee’s debate on the item.

ITI. PROPOBAL

6. At the same meeting, the representative of Colombia introduced a draft
resolution {A/C.6/33/L.16) sponsored by Argentina, Austria, Bolivia, Brazil,
Rulgaria, Canada, Colombia, Bcuador, Egypt, Finland, the Germen Democratic
Republic, Germany, Federal Republic of, Ghana, Italy, the Ivory Coast, Jamaica,
Jordan, Kenya, the Libyan Arab Jamahiriya, Mexico, Mongolia, the Iletherlands,

New Zealand, Peru, the Philippines, Spain, Turkey, Venezuela and Yugoslavia,

later joined by Algeria, Sierra Lecne and Zaire (see para. 288 below). During

the same mecting, after the Sixth Committee had taken its decision on the draft
resolution {see pora. 207 below), the delegation of Chile expressed to the
secreterint of the Committec its desire to be a co-sponsor of the draft resolution.

1/ Official Records of the General Assembly, Thirty-third Session, Supplement

[

ro. 10 (A733/10).
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ITI. DEBATE

A. General comments on the work of the Internationel Law Commission and the
codification process

7.  Representatives generally acknowledged that at its thirtieth session the
International Law Commission had accomplished a substantial and impressive amount of
work, as could be seen from its report, and expressed satisfaction with a number of
important results achieved at that session as well as with the high quality of the
work done. The Commission was able to discuss all the main topics on the agenda of
the session and, following closely the recommendations made by the General Assembly
in its resolution 32/151 of 19 December 1977, had completed the second reading of
the draft articles on most-favoured-nation clauses and made further progress in the
preparation of its drafts on State responsibility for internationally wrongful acts,
succession of States in respect of matters other than treaties, and on the

question of treaties concluded between States and international crganizations or
between two or more international organizations, by adopting a number of additional
articles relating to those provisional drafts. Furthermore, important preliminary
work had also been done by the Commission in connexion with other topics and
questions such as the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier, the second pert of the topic "Relations between
States and international organizations", international liability for injurious
consequences arising out of acts not prohibited by international law,

Jurisdictional immunities of States and their property, and the review of the
multilateral treaty-making process.

8. Tt was generally considered that the report of the Commission was another
valuable contribution to the codification and progressive development of
international law, proving once more the central role played by the Commission in
the codification process and, therefore, in the establishment and consolidation of
a just and lasting international legal order. In the three decades of the
Commission's existence, its work had been one of the most important factors in the
evolving process of contemporary international law making through the United
Wations system. This was shown by the positive and durable influence the
Organization had exerted in laying the legal foundations for peaceful coexistence
and co-operation auong nations in accordance with the principles and purposes of
the Charter of the United Wations. Many resolutions adopted by the General Assembly
might be overlocked, but the legal instruments, the codification conventions,
elaborated on the basis of drafts prepared by the International Law Commission,
would always be useful and of a permanent value for States. In this connexion, it
was observed that the methods and procedures set forth in the Statute of the
International Lawv Commission (Assembly resolution 174 (II), annex) had withstood
the test of another international diplomatic conference. In 1978, the resumed
session of the United Nations Conference on Succession of States in Respect of
Treaties completed the work started in 1977 by adopting the Vienna Convention on
Succession of States in Respect of Treaties. The prudent and careful treatment of
the subjects by the Commission, based on patient research of precedents,
Jurisprudence and doctrine, and able, conscientious and well-balanced drafting, had
produced texts that were by no means academic exercises, but, on the contrary, the

/...
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very basis of the embryo of contemporary conventional internationsl law. The
Commission and its members were to be commended for the constructive efforts they
had consistently deployed in the performance of the difficult task entrusted to the
Commission by the General Assembly.

9. Some representatives observed that the International Law Commission was
probably on the threshold of a new phase of its existence in which, as a
consequence of its own established authority and the current needs of the
international community, it would have to confront increasingly complex questions
referred to it by the General Assembly and to do so in an essentially realistie
perspective, close to the thinking of Governments. The report adopted by the
Commission at its thirtieth session already reflected the large number of extremely
important issues under consideration by the Commission as well as the need for
adaptation of the former customary law to the contemporary codified international
law.

10. Some representatives emphasized the importance their respective Governments
attached to the promotion of the progressive development and codification of
international law and the work of the International Law Commission. They stated
that the United Nations codification process, including the work done by the
Commission within that process, should not be circumscribed to the study of
technical legal matters, but should serve the needs of the international community.
The codification process should aim at obtaining results of practical interest to
States, The Sixth Committee and the International lLaw Commission should, therefore,
concentrate their efforts on those questions which were important to the
maintenance of internstional peace and security and the development and
strengthening of friendly relations among States. In this connexion reference was
made to the new constitution of a Member State which contained a special provision
basing foreign relations on a number of principles, including that of the
serupulous observance of the universally recognized rules of international law.

11. It was stated that the prineciples and rules of international law elaborated in
an earlier time in vastly different circumstances did not correspond necessarily.
and in all ceses, to the requirements of the international order which had emerged
since the Second World War. The former political, social and economic patterns had
been radically changed by the breaking-up of former colonial empires and the
emergence of an impressive number of newly independent States, as well as by a
series of other great political, social and economic transformations. It was,
therefore, imperative, according to some representatives, that the current process
of codification of internstional law should take duly into account the requirement
of the progressive development of that law so that the codified rules should
reflect to the fullest extent possible the new structures of the international
community and keep pace with the changes which hed occurred. Only by encompassing
the needs and aspirations of the contemporary community of nations could the
codification process enhance the effectiveness of the principles and rules of
international law in international relations and by so doing fulfil its true
mission, namely, the consolidation and development of peaceful and harmonious
relations between States.

foee
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i2. It was slso stated that international law should be codified in such e way as
to make it an ingtrument of justice in international relations by facilitating the
regulation and development of eguitable and mutually beneficial co-operation among
Stetes not only in the political and legal fields but also in trade and other
economic matiers. Thus, the process of codification of internationsl law should
also foliow closely the requirement of and be instrumental towards the establishment
and consolidation of a new international economic order, so that the codification
instruments adopted would reflect the basic axioms of that new international
economic order, namely the needs and aspirations of developing countries, the
principle of permanent sovereignty over natural resources, the requirements of
technological development, etc. In the interdependent world of today, it was said,
genuine international peace and security and the economic and technological
development of nations could not be attained unless all States would co-operate in
solving existing major problems in the framework of a Just and equitaeble new
econonic and legal order.

13. It was emphasized that there was an immediate and basic link between the
effective operation of a system of fundamental principles relating to the conduct

of States - including the prohibition of the threat or use of force - and the
progressive development and codification of international law, regarded as a process
whereby efforts were made to translate those principles into specific legal
obligations. Other major factors had led States to attach growing importance to the
continuing process of adapting internationzl law. Among them were the growing
interdependence of States, technological progress, and the increase in the number of
Members of the United Nations. Nothing less than co-operative action could serve
the cause of international peace and security. In its resolution 2501 (XXIV)

of 12 November 1978, the General Assembly had emphasized "the need for the further
codification and progressive development of intermational law in order to make it a
more effective means of implementing the purposes and principles set forth in
Articles 1 and 2 of the Charter of the United Nations and to give increased
importance to its role in relations among nations". In the Declaration on Principles
of International Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations (Assembly resolution 2625 (XXV),
annex), the Charter principles embodied in Articles 1 and 2 were declared to
constitute basie principles of internaticnal law. As for the Declaration on the
Strengthening of International Security adopted by the General Assembly in
resolution 2734 (XXV) of 16 December 1970, it reaffirmed the Charter's prohibition
of the threat or use of force against the territorial integrity and political
independence of cther States; it also reaffirmed that the territory of a State
should not be the object of military occupation resulting from the use of force in
contravention of the provisions of the Charter. In that same resolution, the
General Assembly recommended that the Security Council "take steps to facilitate

the conclusion of the agreements envisaged in Article 43 of the Charter in order
fully to develop its capacity for enforcement action as provided for under

Chapter VII of the Charter”. The need to develop enforceable legal norms of conduct
was also reflected in the current report of the Secretary-General on the work of the
Organization, 2/ which contained a warning regarding the effect of violations of the

2/ Ibid., Supplerent No. 1 (A/33/1).

foos
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Charter and Security Council resolutions, which had no effective legal means of
implementation. Such violations dangerously affected the authority and prestige

of the Organization. That issue touched directly upen the functioning of the
system of international security and the legal order created by the Charter. It
was a vital legal and political problem which related to the effective functioning
of the Organization in its primary responsibility for the maintenance of
international peace and security and which was still very acute. If legal measures
for collective United Nations action were not instituted and could not be applied
where appropriate in order to compel implementation of Security Council resolutions,
it would hardly be possible toc curb the acts of aggression and other international
crimes committed by States or groups of individuals using sophisticated weapons.
States Members of the Organization were gradually becoming conscious of that
compelling need, but many of them were still hesitant. In the area of
international security, the United Nations had tended up to the present to adopt
more emphatic declarations and to draft new conventions affirming the rights and
duties of States in order to strengthen the Organization and its Charter. However,
the very core of the problem, which was to ensure the implementation of Security
Council decisions, had been left untouched and unresolved.

14. The International Law Commission's central position in the law-generating
activities of the international community imposed upon it, it was said, a

special responsibility to preserve the integrity and clarity of the language of
international law. The Commission should try to avoid giving different meaning to
the same term in different and not always analogous contexts. As an example,
reference was made to the expression "third State" which appeared with no less than
four different meanings in the report of the Commission on the work decne at its
thirtieth session. Moreover, in reaching its conclusions cn terminological
matters, the Commission should also bear in mind the meaning attached by States to
terms and expressions used by them in international legal texts originated in
forums other than the Internmational Law Commission as, for ingtance, the Third
United Nations Conference on the Law of the Sea.

15. Several representatives stressed the importance for the codification process
of developing further the relationship between the Sixth Committee and the
Internationsl Law Commission, by involving the Sixth Committee more divectly in the
various stages of the codification process. Thirty years after the establishment
of the International Lew Commission, the Sixth Committee should reflect on the ways
and means by which it should fulfil its own funetions in the field of the
codification and progressive development of international law through the draft
resolution recommended every year to the General Assembly. Regarding, for
instance, the last stage of such a process, certain representatives considered that
the Sixth Committee should be entrusted, to an extent greater than in the past,
with the task of elaborating codification instruments on the pbasis of drafts
prepared by the International Law Commission. That would not only enhance the
authority of the Sixth Committee but alsc help to save funds that were being spent
on various diplomatic conferences which usually received the Commission's drgfts
for further consideration with a view to adopting the corresponding international
eodification conventions.

[ovs
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16. With respect to the initial and intermediate stages of the codification of a
given topic, it was recalled that the Sixth Committee regularly had the opportunity
to review the codification work in progress within the International law Commission
during the consideration of the report that the Commission submitted annually to the
General Asseribly. The Commission had a central role to play as the only subsidiary
body in the United Nations system with a specific and econtinuing general mandate to
formulate proposals for the progressive development and codification of
international law, but it was the responsibility of the Sixth Committee to undertake
the difficult task of giving guidance to the Commission. Reference was made in this
connexion to the responsibility of the Sixth Committee in submitting to the General
Assembly recommendations concerning the study of new topics by the Commission, the
priority to be attached to the study of topics on the Commission's programme and the
definition of the scope of topies referred to the Commission. 3/

17. It was also stated that the first reading of several major topics under

current consideration by the Commission was caming to an end and that, censequently,
the Commission would soon be in a position to move on to the systematic study of
other topies. The increase in the mmmber of those other topics posed a question
relating to the general orientation of the Commission's future activities with
regard to the codification and progressive development of international law. The
time was coming when the Commission, with the guidance of the Sixth Committee,
should review its entire codification programme from a long-term standpoint.

18. Other representatives emphasized the need to find a more effective way of
dealing with the Commission's report in the Sixth Committee. In their view, the
method of work followed in this respect by the Sixth Committee should be
reconsidered. Thus, it was suggested that the present practice of holding a single
over-all debate on the entire report should be changed and the Sixth Committee
should hold a separate debate on the various topics inecluded in a given report.
Such an approach would be more useful for the work of the Commission on the topics
concerned than the present practice. It was also stated that the Commission could
provide guidance, in case of an eventual restructuring of the Sixth Committee's
debate along the lines suggested, by indicating the topics that, in view of the
working requirements of the Commission, would deserve separate debate at the Sixth
Committee.

19. The statements made at the Sixth Committee, within such a restructured debate,
should not, however, he regarded as a substitute for the interim written comments by
Governments that the Commission, pursuant to the relevant provisions of its Statute,
was always free to request. Rather, they served as an additicnal contribution to
the follow-up of the Commission’s work on the topics concerned.

20, The question of the continued production of the analytical reports ?f ?he
Sixth Committee's discussion of the report of the International Law C?mm1551on
was also raised. It was said that such analytical reports were done in an

3/ For more detailed comments on this point, see paragraphs 266 to 276 of the
present report in the section entitled "Programme and methods of work of the
Commisgion".

/...
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excellent manner and, on the academic level, were extremely useful; they were also
an expensive undertaking and it was debatable whether they were really necessary for
the work of the Commission. The Commission should therefore be invited to express
its views on the need for such analytical reports in the future.

2l. Lastly, some representatives indicated that in commenting on the report of the
Commission, they had to adopt a selective approach because of the wealth of material
discussed at the thirtieth session of the Commission, the organic link between
several questions dealt with at that session and those considered at previous
sessions, and the need for further and more detailed study by Governments of the
draft articles under preparation.

B. The mogt-favoured-nation clause

22. The International Law Commission was congratulated for its valuable work in
submitting a final set of draft artieles on most-favoured-nation clauses, thus
carrying out the General Assembly's recommendation contained in paragraph 4 (a) of
resolutions 31/9T7 of 15 December 1976 and 32/151 of 19 December 1977. Many
representatives were of the view that the completion by the Commission of the second
reading of the draft articles on such an important and complex topic, together with
the commentaries thereto, was a major achievement for 1978 and an important
contribution to the progressive development of international lew and its
codification. Praise was voiced for the two Special Rapporteurs on the topic,

Mr. Endre Ustor and Mr., Nikolai A. Ushakov, for their outstanding contributions in
the preparation of the draft articles.

23. The completion by the Commisszion of its second reasding of the draft articles

on most-favoured-nation clauses was considered all the more noteworthy since most-
favoured-nation treatment involved a very difficult set of problems, as was borne
out by the discussion in the Commission and by its report. Most-favoured-nation
treatment could have an exceedingly favourable impact on equal and mutually
advantageous co-operation between States, particularly in the area of international
economic relations. The topic of the most-favoured-nation clause was viewed as
being one of fundamental importance for international relations, as was evident from
the treaty practice of States, and as one of particular interest to developing
countries. It was said that the importance of the most-favoured-nation clause had
grown in connexion with the application of the principle of peaceful coexistence and
co-operation smong States on the basis of equality and the exclusion of any
discriminaticn.

2Lk, Several representatives were of the view that while it could be argued that
much of the progress achieved in economic relations and development in the past two
decades had been due to exceptions to the most-favoured-nation clause, that clause
was still the main pillar of international trade relations. The most- favoured-
nation clause was described as one of the soundest institutions of international
treaty law, occupying a fundamental position in the treaty practice of States. The
use of that clause enabled world trade to be expanded and liberalized on the basis
of non-discrimination and the equality of sovereign States. It remained the best
means of attaining the objectives of the elimination of discriminatory treatment

foes
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end the reduction of customs tariffs, which were essential to the development of
international trade, and could te crucial in regulating inter-State relations in a
mitually beneficial menner. It was further stated that the most-favoured-nation
clause must serve to foster the elimination of inequality and discrimination in
economic relations between developed and developing countries. It was said that the
dominant aspect of the debates held in the Commission and in the Sixth Committee was
that of the role and place of the most-favoured-nation clause in the formation of
legal rules which could contribute to the establishment of the new international
econciiic order, In addition, it was noted, the dynamic relationship of all
components of an increasingly interdependent world had given the most-favoured-
nation cleuse an added dimension extending beyond strictly legal factors and the
traditional boundaries of international trade.

25. Questions regarding the underlying philosophy of the most-favoured-nation
clause were, however, raised by certain representatives. Bearing in mind that the
aim of the clause was to establish machinery to equalize the situation of States,
enabling them to compete under equal conditions, it was emphasized that such formal
equality could casily lead to unfavourable treatment of the weakest countries, as
had been shown in the Commission's report. Therefore, the question arose of the
role the most-favoured-nation clause should play in the contemporary world, which
was seeking to move away from such formal equality towards relations which took more
account of differences in concrete situations, regional economiec integration
systews, relationships specific to categories of States having special affinities
and different degrees of development. The view was expressed that it could safely
be said that the philosophy underlying the clause was no longer valid in the modern
world, at least as far as its application in economic matters was concerned, and
that the equal treatament of States irrespective of the stage of their development or
economic integraticn at the regional level was no longer a viable basis for a world-
wide eccnomic order. The emphasis was currently on differential treatments which
gave rise to ihe need for more and more exceptions to the operation of the classical
most-favoured-naetion clause and made it necessary to ensure that the policies of
such groupings of States corresponded to the provisions of the Charter, were
outward-locking and had full regard for the legitimate interests of third

countries, especially developing countries, as provided in the Charter of Economie
Rights and Duties of States. That the international community had turned, as was
cbserved in paragraph (3) on page 33 of the Commission’s commentary to article 3, 4/
toward the quest for "differential measures” not only ran counter to preferences in
the context of muitilateral trade negotiations, but also had broader implications
that affected the over-all concept of the most-favoured-nation clause. In the light
of the fundamental changes that had occcurred in international relations, it was
urged that the most-favoured-nation system should be reconsidered with a view to the
esteblishment of the new international econemic order.

26. A considerable number of representatives commented upon the final set of draft
articles on most-favoured-nation clauses. Such comments related to the draft

h/ Official Records of the General Agsembly, Thirty-third Session,
Supplement No. 10 (A/33/10).
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articles as a whole, to their specific provisions and to the final phase of the
codification of the topic. Many representatives noted that the observations
advanced were of a general or preliminary nature and that their Governments would
make known their position in a more detailed and final manner at an appropriate
time. In addition, some representatives referred to the oral observations made on
behalf of their Governments at previous sessions of the General Assembly on the
draft articles on the topic provisionally adopted by the Commission in 1976, as well
as to their Governments' written comments thereon, annexed to the report of the
Commission on the work of its thirtieth session.
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1. Comments on the draft articles as a whole

2T« Many representatives viewed the draft articles on most-favoured-nation
clauses as being generally acceptable, susceptible to a large measure of support,
and as providing a scund basis for the finalization of the codification of the
topic. The Commission's work on the topic was a commendable effort to codify and
progresgively develop international law, particularly in the field of
international trade. In the course of the second reading of the draft articles, it
was felt that many articles had been formulated more clearly and considerably
improved, the Commission having taken into account the observations of
Governments, United Nations organs and interested intergovernmental organizations.
The draft articles were the result of a very thorough study of State practice and
Judicial decisions and of a review of the most authoritative doctrine on the
matter., The draft constituted an up-to-date codification of international law
with substantial elements of progressive development and responded to the legal
questions raised by the utilization of the clause and to the challenge of
expanding international trade and payments, the new global dimensions of
international transport and communications, and the development of international
co-operation in many other fields,

28. The inclusion in the draft of useful elements of flexibility was favourably
commented upon by several representatives., The Commission was commended for
having taken into account the interests of developing countries and for having
succeeded in relating international law to problems connected with the new
international economic order and global economic development, which was very
important for the emerging principles of international economic relations. At a
timwe vwhen internatiocnal economic relations between States were undergoing a
critical serutiny because of the imbalance between developed and developing
States, the draft articles were a significant contribution to the establishment of
a new international economic order, The concept of the most-favoured-nation
clause as expounded in the Commission's report was a valuable contribution to the
universal quest for a more equitable international economic régime.

Demonstrating the high quality of the Commission's work, the draft articles were
considered a masterpiece of technical craftsmanship, as the terminology used was
in keeping with contemporary legal technique.

"9« As the most-favoured-nation clause played a very important role in
international trade and in the development of mutually advantageous economic
relations, representatives stressed that the codification and progressive
development of the norms and rules of international law governing the subject was
of major importance. Such codification and development would further the
evolution of rules for the organization of intermstional trade and the
development of contemporary international law, as well as strengthen the economic
and developmental interests of developing countries in the field of international
trade. Enhancing the legal institution of the most-favoured-naticn clause would
help to abolish unjustified trade barriers and promote mutually advantageous and
equitable economic relations among all States on the basis of sovereign equality
and co-operation, Furthermore, the draft, which condensed a whole body of
practice, doctrine and judicial decisions into a few systematically classified
rules, would help clarify the principles of law on and serve as a useful guide

to the interpretation and application of the most~favoured-nation clause, as well
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as help clarify rules concerning the clause which were gaining general

acceptance. The commentaries adopted by the Commission showed that the issues
dealt with by various artieles could give rise to varying interpretations. 1t
would doubtless be useful to proceed at present to a codification of the norms and
principles generally applied by States, defining them and adding elements likely
to promote the progressive development of international law, so as to facilitate
understanding of a subject whose legal aspects were often quite complicated. The
draft articles contained various elements that would be of assis@anbe to those
countries concluding treaties including a most-favoured-nation clause.

30, Oome representatives, however, expressed regret that there appeared to be
certain omissions in the draft articles which seriously diminished usefulness of
the draft and rendered it unacceptable in its current form, According to these
representatives, the draft clearly needed further improvement, A number of
important issues had been left unsolved, leaving gaps in the draft and creating
an imbalance., It was said that the full impact of new developments in
international economic relations on the most-favoured-nation system was not
reflected in the draft. To some representatives the most glaring deficiency of
the final draft was that it largely ignored and failed to grapple with the series
of problems posed by the modern development of regional economic co-operation and
particularly by the existence of customs unions and its impact on the application
of the clause., The draft articles were also said to have not sufficiently met

the requirement that the rules of law governing world trade must of necessity
recognize the diversity of levels of economic development and differences in
economic and social systems. In particular the impact of the new international
economic order and the development of such mechanisms as "differential measures”
were not adequately reflected in the draft., Any approach to the codification of
the most-favoured-nation clause was bound to reflect a certain bias if it was
based on precedents and practice that had evolved in a structure of inequitable
international economic relations. Representatives stressed that any general rules
on the most-favoured-nation clause, regardless of their final form and legal
status and even if they were only of a supplementary nature, would not be accepted
unless they constituted a well-balanced set of rules which, as a whole, reflected
practical reality and, in particular, took account of various points to which they
had referred.

31. It was further elaborated that that apparent lack of adaptation of the draft
to new developments in international economic relstions was not particularly
tragic, since draft articles expressly provided that it applied only to most-
favoured-nation clauses in future treaties, and that, in negotiating such future
treaties, the parties could agree on any provision derogating from the rules of
the final draft, Moreover, the final draft clearly recognized that the
obligation to accord most-favoured-nation treatment might be subject to conditions
and was not even presumed to be unconditional, Changes made in the draft during
the course of the second reading had greatly enhanced the flexibility of the
clause, and, thereby, the possibility of adapting it to the requirements of modern
international relations, particularly in the econcmic field. MNevertheless, it was
said, under draft articles 15 to 18 some relationships between a granting State
and a third State were still irrelevant for the acquisition by the beneficiary
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State of a right to treatment not less favourable than the treatment extended to
the third State. Furthermore, the final draft still mentioned only some
relationships between a granting State and a third State as not giving rise to a
right for the beneficiary State to treatment at least as favourable as that given
to that third State (arts. 23 to 26). The technique of establishing nemative

and positive lists of conditions for treatment at least as favourable as that
accorded to any third State would require those lists to be complete, or at least
to cover all the situations which currently occurred in international practice,
Furthermore, with the application of such a technique, the beneficiary State either
had the full right tc be treated at least as favourably as a particular third
State, or it had no right to any specific treatment at all in connexion with the
treatument accorded to a particular third State.

32, Certain other representatives stated that the draft articles touched on some
complicated issues which needed clarification. The draft should include a
provision urging States to agree on most-favoured-nation clauses between
themselves, in order to realize equal and mutually advantageous co-operation
between them. Most-favoured-nation treatment could become fully effective only if
the scope of the application of the most-favoured-nation clauses covered major
areas of co-operation and was sufficiently wide. The present draft did not make
provision for the definition of the scope of application, but merely proceeded on
the assumption that States agreed on the scope of application if and when they
agreed on the clause itself, It was also said that the draft articles had been
based on a case-by-case system, rather than on a doctrinal method with general
principles predominating., That had made it difficult to make a precise agsessment
of the draft articles, particularly since they were not exhaustive in that they
did not touch on all the aspects of a very varied and rich practice. Furthermore,
the observation was made that while the draft articles on matiters other than
international trade reflected national and international practice and judicial
decisions, generally speaking those decisions were not very recent and might not
reflect more contemporary State experience on a particular matter.

33. Btill other representatives guestioned the Commission's decision to change

the title of the draft from "draft articles on the most-favoured-nation clause',
adopted for the draft on first reading, to "draft articles on most-favoured-nation
clauses", adopted on second reading, Changing the title from singular to plural
mwight create more difficulties than it solved. It was stated that the reason

given for that change was that z most-favoured-nation clause could be

conditional or unconditional and that the parties could, under article 20, draft
their own provisions. The soundness of that argument could, however, be
questioned, since the Commission had dealt not with particular most-favoured-nation
clauses in treaties but with the legal implications of such clauses, Just as the
expression "'most-favoured-nation" had been retained, although the word "nation" was
no longer used in relations between States, the word "clause” should have been
retained in the singular in order to avoid confusion.

34, Finally, it was remarked that statements made during the Sixth Committee's
discussion on the topic had implied that the Committee must now either accept the
draft articles as & whole or reject them, A different view was held: the
Committee could still make changes, even basic changes, to the Commission's draft,
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which was only a point of departure, If there was some confusion on that point,
the manner in which the Commission appeared to view its role might to some

extent provide the explanation., Essentislly, the Commission saw its task as one

of giving systematic form to rules of international law, Where no clear rules were
discerned, the practice of States was examined by the Commission and new rules
based on the practice were drawn up. Sometimes, where there were no clear
instances of State practice, the Commission engaged in progressive development of
the law. The Commission could not make law; it might only point the direction in
which it considered the law should move, States might disagree with the Commissicn
and reject the suggestion, but the possibility of such rejection should not
discourage the Commission from making its considered and warranted suggestions.,

{a) The most-favoured-nation clause and the principle of non-discrimination

35. Most representatives who referred to this matter agreed with the Commission's
view that the most-favoured-nation clause may be considered as a technique or means
for promoting the equality of States or non-discrimination. It was noted that the
International Court of Justice had made a pronouncement to the same effect in 1952
in the Case concerning rights of nationals of the United States of Americs in
Morocco., Support was expressed for the Commission's view that the rule of
non-discrimination in international law was a general rule which followed from the
sovereign eguality of States. That rule notwithstanding, however, States were

free to grant special favour to other States on the ground of some special
relationship of a geographical, economic, political or other nature. Article 4T of
the Vienna Convention on Diplomatic Relations and article 72 of the Vienna
Convention on Consular Relations did not, it was pointed out, regard the most-
favoured-nation clause as a form of discrimination. That view was confirmed and
elaborated in the Commission's commentary on the matter found in paragraph 50 of its
report.

36. Certain representatives, however, made critical comments concerning the
Commission's concept of the relationship between the most-favoured-nation clause
and the principle of non-discrimination, While the Commission had been right in
its conclusion that the clause could be considered as a technique or means for
promoting the equality of States or non-discrimination, the close relationship
between the clause and the general principle of non-discrimination should not blur
the differences between the two notions, In fact, it was said, the granting of
most-favoured-nation treatment was still subject to unaccepteble conditions, which
was not favourable to good relations between States, In that regard, the
Commission had concluded that both doctrine and State practice currently favoured
the presumption of the unconditionality of the clause, Furthermore, according

to another view, while the differentiation made by the Commission between the
most-favoured-nation clause, based on a contractual agreement, and the principle
of non~discrimination, derived from the general principle of sovereign equality of
States, was correct in substance, it had not proposed a sufficient conceptual
differentiation that would be applicable in practice. To indicate the legal
difference, the Commission had merely referred to article 47 of the Vienna
Convention on Diplomatic Relations. However, it followed from the content of that
provision that its purpose was the general observance of the obligations
stipulated by the Convention for all States, By stipulating those obligations as &

loos



A/33/h19
English
Page 18

minimum standard in diplomatic relations, the Vienna Convention made it possible
for States to grant each other broader advantages, for example, in the form of the
most-favoured-nation elause, However, such a standard did not exist in other
fields, particularly in the commerical-political field. Consequently, there was
an urgent need for codified rules specifying the principle of non-discriminatiocn,
especially in the economic field, in addition to rules applying to the
most-Tavoured-nation clause,

37. Finally, it was remarked that it was apparent from paragraphs 47-49 of the
report that the Commission had proceeded on the bagis of the principle of the
sovereign equality of States in so far as it was connected with the principle of
non-discrimination, which derived from it., That point of view, however, did not
reflect reality, for if the clause favoured non-discrimination, it was to that
extent not based on the principle of the sovereign equality of States.
Utilization of the clause always served a specific purpose which corresponded to
the particular interests of States, not to a general, overriding principle. That
question was not purely academic, since if one accepted the Commission's
hypothesis, any limitation on the application of the clause would impair a basic
principle of international relations, that of the sovereign equality of States.
However, in so far as the clause basically reflected the particular interests of
States, one could not interpret or apply it without taking account of those
interests or subordinate them to other interests, however lofty they might be.

(b) The most-favoured-nation clause and the different levels of economic
development

38. Representatives expressed satisfaction with the fact thet in its preparation
of the draft articles the Commission had taken into account the different levels
of economic development of States and had recognized the problem which the
application of the most-favoured-nation clause created in the field of economic
relations when a striking inequality existed between the development of the States
concerned. The application of the clause should not only be hased on the
principle of equality of States but should also take into account the inequities
existing among them so that it could become a mechanism, inter alia, for
correcting such disparities. As indicated in the report prepared by the
secretariat of the United Nations Conference on Trade and Development (the
"UNCTAD memorandum") and quoted in paragraph 51 of the Commission's report,
application of the most-favoured-nation clause to all countries regardless of
their level of development could satisfy the conditions of formal equality, but
would in fact involve implicit discrimination against the weaker members of the
international community. This applied, it was said, not only to the sphere of
trade relations, but to other spheres as well, such as the question of the more
equitable régime in the field of intellectual property, i.e. the transfer of
technology. But in so far as the field of trade was concerned, the developing
States, most of which were newly independent, had not yet established solid trade
relations either between themselves or with developed States, Certain relations
of a colonial type persisted in the field of trade: newly independent States
continued to be a source of raw materials and a market for the finished products
of their former colonizers, and developing countries which msnufactured goods had
difficulty in exporting them to developed countries because of the many tariff and
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non-tariff barriers which existed. Even the markets of other developing countries
were generally reserved for transnational corporations. Therefore, the most-
favoured-nation clause as applied to bilateral relations among developing countries
or between them and developed countries must avoid perpetuating such
discrimination. Moreover, it was a well-known fact that the elimination or
reduction of barriers to international trade could adversely affect the interests
of economically weaker countries and perpetuate rather than reduce the existing
economic disequilibrium. It was therefore necessary that special provisions should
be formulated in favour of countries whose economies were in the early stages of
development. The firmly established principle that developing countries were
entitled to special economic assistance was reflected in the provisions of the new
Part IV of the General Agreement on Tariffs and Trade {GATT) and in the current
work of UNCTAD. Articles 18 and 19 of the charter of Economic Rights and Duties
of States (General Assembly resolution 3281 (XXIX)) contained provisions regarding
tariff preferences for the developing countries and measures to be taken to
accelerate their economic growth and bridge the economic gap between them and the
developed countries. Efforts to expand trade between developed and developing
countries could serve more than merely the immediate ends towards which such
efforts were directed. Legislation aimed at protecting trade and commerce had
also helped to win recognition within States of a number of basic constitutional
rights, There was no reasop why the same could not happen in the international
sphere, Action by the Commission to advance the interests of the developing
countries in the field of international trade was therefore significent, and
satisfaction was expressed that such action seemed to have unanimous support.

39, A number of representatives welcomed, in the light of the preceding
considerations, the inclusion by the Internstional Law Commission of articles 23,
oh and 30 in the draft articles, They were gratified that, within the sphere

of its own competence, the Commission had endeavoured to combat economic
inequality, which constituted one of the greatest challenges currently facing the
world, Conscious of the inequalities resulting from different levels of economic
development , the Commission had considered the various documents in the ares,
particularly those relating to the new international economic order, those
prepared by UNCTAD and GATT and the Charter of Economic Rights and Duties of
States. The Commission had not confined itself to codifying existing rules, but
had also striven to supplement existing rules, taking due account of the fact that
the trade needs of the developing countries differed from those of the developed
countries. Those efforts aimed at the progressive development of international
law had been successful as was shown, for example, in draft articles 23 and 2k,
which were aimed at promoting the economic inequalities between developing and
developed countries. That would serve the interest of the international community
as a whole and therefore justified the exceptions to the application of the
most-favoured-nation clause in the case of treatment extended under a system of
generalized preferences or preferential treatment granted under arrangements
between developing States. It was stated that from the standpoint of
international law, the new article 24 and articles 23 and 30 contributed to the
estgblishment of the new international economic order. The Commission had
clearly shown that it was possible to draw up rules of international law which
were universal in scope and were in favour of the developing countries. Those
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rules might admittedly be a minimum but only that minimum now had a chance of
resulting in the adoption of an international convention on the topic. The content
of the three articles, moreover, corresponded in general to the deelaration
adopted at the Conference held recently in Belgrade (see A/33/206) in which the
Ministers for Foreign Affairs of the Non-Aligned Countries had emphasized that the
principle of non-reciprocity of concessions in trade relations between the
developed and the developing countries was of special significance and would lead
to the establishment of a more equitable foundation for the participation of the
developing countries in the GATT trade negotiations. For many of the
representatives who supported the content of articles 23, 24 and 30, the inclusion
of those articles in the draft and in the final codification instrument was
crucial and of cardinal importance. It was said that the draft could not be
supported if those three articles were not included,

LO. While the Commission had attempted to enter into the field of brogressive
development of the law by adopting articles 23, 24 and 30, certain representatives
expressed doubts concerning those articles, It was remarked that it would be
preferable to see those draft articles contain comprehensive, elear legal rules
which would secure special treatment for developing countries in the field of
international trade. By their insertion in the draft, such clear rules would not
by that fact alone be turned into binding rules of law, But States would have
been given greater encouragement to agree on the law in that area. Since the first
United Nations Conference on Trade and Development in 1964, the desire to provide
special treatment to developing countries with a view to enabling them to develop
their international trade had been reflected over the years, both in the nmeasures
adopted by such international organizations as GATT and in actions taken by
individual States. The time had come for that trend to be expressed in legal
norms. Another view expressed was that the needs of the developing countries had
not been fully taken into account by articles 23, 24 and 30. The Commission

should not have focussed its attention only on the gquestion of trade and the
generalized system of preferences, but, through the mechanism of "differential
measures’, should have probed the wider areas of economic relations as well.,
Although some improvements had been made in the draft articles, the impact of the
new international economiec order and the developments relating to the most-
favoured-nation clause were not adequately reflected, In addition, it was stressed
that studies of the ejusdem generis Principle (reflected in articles 9 and 10)
should pay special attention to differences in levels of development in order to
prevent the dislocation of economies., The developing countries as a whole should be
granted new tariff and non-tariff preferences and should not agree to extend to
others the preferential treatment they granted each other. Furthermore, the

trade and development needs of the developing countries might require the
non-application of the most-favoured-nation clause for a reriod of time with
respect to certain types of international trade relations.

41. It was stated that the Commission had rightly endeavoured to avoid the
economic issues which surrounded the sensitive questions of exceptions to the
application of the most-favoured-nation clause, While there was a real need for
such exceptions, Particularly in view of the d4ifferent levels of economic
development of States, action to provide a legal basis for special and differential
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treatment for developing countries should be taken by the international
institutions concerned, It was noted that the Commission had felt that it could
not enter into fields cutside its functions and that it was not in a position to
deal with economic matters and suggest rules for the organization of

international trade. In support of that reasoning, it had been argued that the
Commission did not have sufficient information with regard to doctrine and
practice to pronounce on such matters or to justify progressive development of the
pertinent rules, a question which was contemplated only tentatively in article 30.
However, it was maintained, in reality the beginnings of an international
development law already existed, formulated on the basis of three different
scurces: firstly, a collection of declarations and resolutions in which a coherent
international doctrine could already be identified; secondly, a set of rules of
preveiling positive international law; and thirdly, a whole juridical framework
which was being developed daily at the bilateral level and could not be
dissociated from the multilateral action taken, in particular, in the framework of
the United Nations, On the basis of that collection of texts general principles
had been established which had been sanctioned by the General Assembly in its
resolutions 2626 (XXV), concerning the International Development Strategy,

3201 (S-VI) and 3202 (S-VI), concerning the Declaration and Programme of Action on
the Establishment of a Wew International Economic Order, and 3281 (XXIX)
concerning the Charter of Economic Rights and Duties of States., If the rules
elaborated were to have practical application, it was important, in embarking on
the codification exercise, not to lose sight of international reality, otherwise
the rules would either not be accepted by the majority of States, or they would be
outmoded even before they could be adopted. In general development strategy, law
was not an end in itself; it must be the instrument for the transformation of
international society, which, under the influence of the new force represented by
the third world, was currently embarked on the irreversible course leading to the
new international economic order. Henceforward, therefore, it must serve the
cause of development, which, as Pope Paul VI had said, was the new name for peace,

42, Finally, certain representatives noted that owing to lack of agreement, the
Commission had not attempted to define the relationship between the most-favoured-
nation clause and treatment extended in accordance with the Charter of Economic
Rights and Duties of States or the relationship between the clauses and treatment
extended under commodity agreements, which had been the object of two proposals
before the Commission at its thirtieth session (articles A and 21 ter). It had
left it to States to take a final decision on these important questions when
undertaking the final stage of codification of the topic. It was stated that
those two proposals should be studied especially with a view to ensuring protection
of the interests of the developing countries, which needed to develop their own
resources, The immediate application cof the Charter of Economic Rights and Duties
of States was advocated, which would also further the establishment of the new
international economic order on sound and just bases,

{¢) The most-favoured-nation clause in relation to customs unions and
similar asscociations of States

k3, Several representatives were of the view that it was contrary to the general
spirit of the draft, in which the Commission had endeavoured to codify and reflect
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the progressive development of international trade, to ignore such phencmena as
customs unions, free-trade areas and regional or subresional. groupings.

h3a. It also seemed to contradict the Commission's wish, stated in paragraph 63

of its report, to take into consideration all modern developments which might have
a bearing upon the codification or nrogressive development of rules pertaining to
the overation of the clause. Meny developing countries, as well as developed
countries, were members of custons unieons or free—trade areas, and it would clearly
be unaccentﬂble if States participatine in such ventures in reglonal 1ntegrat10n
were obliged to extend to third States the advantages which they accorded to each
other as an essential condition of their nmembershiv of sueh an association. It was
unsatisfactory for the Commission to have failed to ineclude a specific article on the
custorls union exception because of the alleped "inconclusiveness" of the comments
to which reference wasg made in paragraph 53 of the report. It was only fair to
point out that the majority of interfFovermiental organizations which had submitted
vritten comments were favourable to the inclusion of a specific exception for
custons unions and free-trade areas., Such comments included those submitted by the
Deonomic Commission for Western Asia, the secretariat of the General Agreement on
Tariffs and Trade (GATT), the Board of the Cartasena Agreement (Andean Pact), the
Caribbean Community Secretariat, the European Economic Commnity and the European
Free Trade Association. Some representatives in their remarks on this matter
referred to or endorsed the comments subnitted by certain of these organizations,

Lk, The reluctance to deal squarely with the issue was considered all the more
remarkable in view of the fact that under article 12 of the Charter of Economie
Rights and Duties of States, all States had the right to participate in subregional,
regional and interregional co-gperation in the pursuit of their economic and social
develomment and that the General Asreement on Tariffs and Trade in article XXIV
explicitly envisaged g non-application of its general most-favoured-nation clauses
in cases of formation of customs unions and free-trade areas. It was therefore
incorprehensible, it was maintained, that the Commission should have failed to take
a positive decision on that matter,

L5, Tt vas noted that the Commission had had before it a proposal by one of its
members which stated that a beneficiary State other than a member of a customs union
was not entitled to treatment extended by the granting State as a member of the
customs union to a third State which was alsoc a member. If articles 23, 24 and 30
exemplified the progressive develomment of international law, the absence of any
exceptions protecting the rosition of customs unions and free-trade areas was
surprising. Such associations existed everywhere in both the developed and the
developine world. Ho- one had been able to cite a sintle case where the treatment
viaich States members of a customs union sranted each other had been clainmed to
apply to a State beneficiary of the nost-favoured-nation clause. Although articles
such as 23, 2L and 30, which in no way represented the codification of pre-existing
international law, had been included, probably rightly, in the draft, agreement had
not been reached on the exceptlon for customs unions, since it was claimed that it
constituted a political issue which only the General Assembly would be able to
solve, On the contrary, it involved a well-established practice which had
originated in the nineteenth century and which artiecle ZXIV of GATT had simply
consolidated., OGreat importance was attached to that point and the convietion was
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expressed that the excention in favour of customns unions corresponded exactly to
the current state of international law and was perfectly in line with the interests
of all States, esvecially developing countries. It was said, moreover, that this
classic exception had long been accepted by jurists and had been sanctioned by the
practice of States as evidenced by the frequency of explicit exceptions in treaty
practice, in the same way as the exception that was extended for frontier traffic
(art. 25). For these representatives, therefore, the draft did not come up to
exvectations in view of the current state of international relations. and unless
their comments vere taken into account, the otherwise laudable work of the
Commission on this topic could not be considered complete, viable or constructive.

W6, It was furthermore stressed by certain of these representatives that the
parties to a treaty containin-s a nost-favoured-nation clause did not normally intend
the clause to be applicable to benefits which either of them might subsequently
zrant to another State in connexion with the establishment of a customs union or
free-trade area, An exception for such cases should therefore nornmally be
considered to be implieit in the most-favoured-nation clause, and that should be
reflected in the draft articles, Otherwise, a State bound by such a clause might

be prevented from becoming a member of a customs union or free.trade area, This -
would be an unfortunate result, for such associations were repgarded as instruments
of trade liberalization and economic development. Existing regional and

subresional integration processes constituted exceptions to the most-favoured-
nation clause, and obviocusly must do so, otherwise they would simply be unable to
function, Clearly, as recognized in article XXIV of the General Agreement on
Tariffs and Trade, the internal benefits senerated by an integration process could
not create rights for third parties amd therefore could not be claimed automatically
by third parties, on the basis of the clause, without permanently undermining
integration systens.

47, Certain representatives who favoured the inclusions of a customs union
exception in the draft articles mentioned State practice and the experience of
their respective resions, recalling their membership in various regional
co-oneration or integration schemes, including, for example, the Andean Pact, the
Community of West African States, the European Feononmic Community, the Latin
American Free-Trade Association, the League of Arab States and the Yaoundé and
Lomé Conventions. TIor a number of these representatives, there was no doubt that
the development of regional and subregional econcmic co-operation had had a
definite impact on the application of the most-favoured-nation clause and that the
clause had played a very imvortant role in the integration process. The view was
expressed that third world countries which had appeared on the international scene
were currently seeking to define their own development objectives and that
international society must, therefore, adapt itself to the new circumstances and
elahorate new rules aimed at eliminating phenomena of dependence, at proncoting
develovment and reducing inequality as much as possible, in other words, at
preparing the establishment of a new internaticnal economic order, The lezal
formula adopted in that context by the developing countries was that of the
association or multilateral unions and reflected the current intepration effort.
But simultaneously, a similar trend was perceptible among the developed countries.
The entities thus established defined, in their constituent instruments, their
concent of the most-favoured-nation clause and regulated the conditions of its
application. Juve
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48, Certain representatives referred to other articles of the draft which might
have a bearing on the most-favoured-nation clause in relation to customs unions and
similar associations of States, Attention was drawn o article 9 which embodied
the general condition that a most-favoured-nation clause could only generate rights
which fell within the limits of the subject matter of the clause., It might be
argued, it was sald, that the treatment which members of a customs union or free
trade area rranted to one another as a consequence of such a union necessarily

fell outside the limit of the subject matter of a most-favoured-nation clause in
bilateral treaties with States which were not members of such unions. Furthermore,
under the new wording of draft article 17, the mere fact that the treatment granted
by wmembers of such = union to one ancther was extended under an international
agreement did not affect the acquisition of rights by a non-member State under a
most-favoured-nation clause. Nevertheless, it would have been preferable, according
to this view, if the final draft had provided for a clear-cut exception for customs
unions and similar arrangements along the lines of those provided for in articles
23, 24, 25 and 26, Such & provision would be all the more Justified sinece it would
apply only to arrangements between States which conformed to international
standards, including rules and procedures of competent international organizations
designed to protect the legitimate interests of States which were beneficiaries

of most-favoured-nation clauses and which did not take part in the relevant
regicnal arranmements, Attention was also drawn to article 29, according to which
the granting and beneficlary States micht agree on most-favoured-nation treatment
in all natters which lent themselves to such treatment and might also specify the
svhere of relations in which they undertook most-favoured-nation obligations. The
belief was therefore exvressed that article 2?9 was one of a residuary nature within
wiich the guestion of customs unions and Tree-trade areas could be accormodated,
Finally, =lthough the Commission had stated that its silence on the guestion should
not be interpreted as a recognition of the existence or non-existence of a rule on
the subject {(wara. 53 of the report), U/ there anpeared to one representative to be
evidence to the contrary in article 17, vhich dealt explicitly with the link between
the clause and multilateral treaties,

L9, On the other hand, other representatives supoorted the approach adopted by the
Cormissicn in not ineluding in tue draft 3 customs union exception. The exclusion
of an article such as the provosed article 23 bis was fully justified by political
and legal considerations, the arguments adduced in favour of inclusion not being
convincing., Under article 12 of the charter of Feonomic Rights and Duties of
States, Ctates belonging to economic communities were cbligated to ensure, where
their attitude towards outside parties was econcerned, that the policies of the
groupings to which they belonged were consistent with their international
obligations and with the needs of internationzl economic co-operation, and had full
regard to the legitirmate interests of third countries, especially developing
countries. That was in line with the practice of certain existing groupings, such
as the Council for utual Feonomic Assistance. The most appropriate way of
resolving problems arisins Trom existing most—-favoured-nation clauses was by
negotiation between the States concerned, for which purpose draft article 29
provided the necessary latitude. The question was viewed as being cne of limited
vractical importance, whereas the inclusion of an additional exception in the

draft would veaken the scove of its application and should thus be resisted.
Customs unions, free-trade aress and other forms of regional groupings which
conztituted exceptions to the meneral rule should be legislated upon by the
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appropriate bodies, not included in the dreft articles under consideration.
Attention was drawn in that connexion to the fact that the suggested new article

23 bis 4id not define a customs union, whereas article XXIV of GATT clearly defined
under what conditions excentionsz could be made for customs unions. The GATT
provisions obviously could not be changed or weakened, In any event, it was said,
it was unlikely thet customs unions would ultimately be covered because members of
such unions would probebly not become parties to a treaty containing & most-
favoured-nation clause.

50. Also mentioned by certein representatives who supported the Commission's
approach to the matter was their ovinion that customs unions were unions of
developed countries and that acceptance of a provision along the lines of the
proposed article 23 bis would be tantamount to erecting a wall between the
developing countries on the one hend and the developed countries on the other. The
inelusion of an article providing for a customs union exception would discriminate
against developing countries, as they could not ask for the terms which develoved
States sranted to each other within a customs union. The Commission's approach, 1t
was further said, had blocked the attempts of some States to put the so-called
supranational organizations on the sane level as sovereipn States. BSuch attempts
had been completely unjustified.

51. 'Hith reference to the statements made to the effect that the non-inclusion of
custons unions and free-trade associations constituted a glaring omission. It was
said that there was nothing in the draft articles that went against the sovereign
right of States to form themselves into repional or subregional eccnomic groupings
in accordance with the charter of Economic Rights and Duties of States. The
Comrission had acknowledged that right of States and had taken a deliberate and
reasoned decision regarding the avplicaticn of the most ~favoured-nation clause, The
question was not vhether States could form themselves into economic grounings bhut
rather whether or not the most-favoured-nation clause systen applied in those
cireumstances, The Cormission had answered in the affirmative, except for cases
where a developed country conferred benefits on a developing country within the
framework of a generalized system of vreference (art. 23) or where two or more
developing countries agreed to extend certain privileges among themselves (art. 2h).
Moreover, in the latter case, the draft 12id down two important conditions relating
to the application of the exception by stating that the preferential treatment in
gquestion should relate to the ield of trade and be in conformity with the

relevant rules and procedures of a competent international organization of which the
States concerned were members, The principal aim of the most-favoured-nation clause
was to eradicate State-imposed barriers to trade, and such a barrier certainly
existed when some States were accorded advantages that were not extended to others.
The reasons for exempting developing countries, on & temporary basis, from some of
the effects of the c¢lause were well known. Those reasons did not apply in the case
of developed countries, and the fact that such countries might have joined together
in customs unions did not change the situvation. It was regrettable that the absence
of any exemption covering customs unions among developed countries seemed to have
led such countries to an almost total rejection of the draft articles, since it was
essential for the develoned countries to accent in a concrete way the principle of
snecial treatment for developing countries if the latter were to benefit from
international trade while their economies remained undeveloved.
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52. B5till other renresentatives stressed the fact that further examination was
needed of the Commission's decision not to include advantages accorded by one
member of a customs union or free-trade area to another among the exceptions to
the application of the most-favoured-nation clause. It would be necessary to
examine whether giving such an application to article 12 of the charter of
Economic Rights and Duties of States would entail benefits that would outweigh the
inherent danger that an exception to the most-favoured-nation clause micht be
used for discrimination against States not members of customs unions. Careful
exanination would he undertaken in the light of recent developments regarding the
establishment of customs unions or similar arrangements, which were not a moncpoly
of the develoved countries, It was also said that as it was legally difficult to
demonstrate the existence of a customary rule establishing an implicit exception
in the case of customs unions, such a rule should be adopted by a political decision
at a plenipotentiary conferenre or in the General Assembly in the final phase of
the codification of the topie., Any such conference would have to consider the
matter in relation to developing countries, since many States in Latin America,
Africa and Asia had grouped themselves in several integrationist movements in
order to strengthen their resmnective economics and to free trade among themselves.

23. Finally, certain representatives concluded that it was necessary to state the
principles applicable to these questions, as well as to the question of special
treatment for developins countries, in a manner acceptable to both developing and
developed countries. That did not mean that the Commission's draft articles as they
stood should be rejected. The draft articles had the advantage of bringins out
clearly the conflicting considerations underlyine that issue and represented
valuable groundwork in a difficult area of law. It was therefore important to
continue to search for solutions both in the Sixth Committee and during the period
prior to the convening of a diplomatic conference, if one was to be held., The
success of the draft articles devended first and foremost on the support,
co-operation and collaboration of the greatest number of Member States and of the
main economic and trading Powers in particular. Division or confrontation would
inevitably bring all efforts to naught. One of essential aims of the draft

articles was to help overcome lepal obstacles to the development of trade relations,
not to create new obstacles. The success of the work would depend on the
achievement of a consensus.

(d) The meneral character of the draft articles

5h. Satisfaction was expressed that the International Law Commission had once
again placed consideration of the most-favoured-nation clause in the context of the
general law of treaties, The 1969 Vienna Convention on the Law of Treaties was
currently the authority in the field, and the proposed articles should therefore

be interpreted in the light of its provisions, on which most of them were based.
Representatives welcomed the decision by the International Law Commission to follow
as closely as possible the structure and terminology of the Vienna Convention on
the Lav of Treaties in order to create a ccherent uniform set of rules embodied

in the draft articles on the most-favoured-nation eclause. Nevertheless, the draft
articles were conceived as an independent set of lesal rules which were not
intended to become an annex to that Convention. They were considered to have made
& new contribution to the development of the law of treaties. Their residual
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character was, moreover, explicitly established in article 29, It was remarked,
howvever, that in relation to the sphere of application of the draft articles, the
draft went considerably beyond the Vienna Convention on the Law of Treaties, as that
snhere was not restricted to oblipations of most-favoured-nation treatment

contained in treaties between States but alsc dealt with the relations of States as
between themselves under international agreements which contained a clause on most-
favoured-nation treatment to which other subjects of international law were also
parties,

(i) Scope of the draft

55. Support was indicated for the decision of the International Law Commission to
consider the subject of the most-favoured-nation clause in a wider perspective,
dealinz not only with trade matters but alsc with rights and privileges for persons
and things, such as the treatment of foreigners, their access to courts, the
treatment of ships, aireraft, trains, automobiles and other means of transport, and
the privileges and immunities of diplomatic missions. The difficulties encountered
in the preparation of the draft nevertheless related essentially to trade and
economic relations between States, with regard, for example, to treatment under a
generalized system of preferences {(art. 23), arrangements between developing States
(art. 24) and new rules of internsational law in favour of developing countries
(art. 30). But the Commission had amnly demonstrated that the most-favoured-nation
clause was applicable in other areas of international relations and that the draft
should not be concerned with the application of the clause in the area of trade
alone. Thus the Commission's original approach was endorsed, namely that it should
not confine its studies to foreign trade but should explore the operation of the
clause in a much broader range of international relations,

56, In eddition, certain representatives noted that the Commission had recognized
the difficulties of applying the most-favoured-nation clause to all areas of
international econcmic relations, and had also recognized that it was not in a
position to resclve economic questions which were the concern of other institutions,
such as the General Agreement on Tariffs and Trade and the various United Naticns
economic bodies. It had thus come as no surprise, as it was said, that the
Commission found, as indicated in paragraph 54 of its report, that the operation

of the clause in the svhere of economic relations was not a matter that lent itself
easily to codification of international law, because the requirements for that
nrocess, as described in article 15 of the statute were not easily discernible,
namely, extensive State practice, precedents and doctrine. The Commission had
therefore attempted to enter the field of progressive development of the law by
adopting articles 23, 2h and 30 and by devoting svecial attention to the manner in
which the needs of developing countries for preferences in the form of exceptions
to the most-favoured-nation clause in the field of economic relations can be given
expression in legal rules.

57. Certain other representatives referred critically to recognition by the
Commission of the particular gquestion of the application of the most-favoured-nation
clause between countries with different economic systems, but yet the lack of any
attempt on its part to resolve that question, as well as others, which were
considered, according to paragraph 62 of its report, to be of a technical economic
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nature belonging to fields especially entrusted to other international organizations,
The application of most-favoured-naticn treatment in relations between countries
with different socio-economic systems would have no real effect unless the conditions
in which such treatment was accorded were based on the principle of reciprocity.
That vrincinle apvlied to internationzl economic relations as a whole and had been
enbodied in the preamble to the section of the Final Act of the Conference on
Security and Co-omeration in Turope concernins co-cperation in the field of
econonics, of science and technology and of the environment. The concept of
recinrocity was defined therein as vernitting, as a whole, an equitable

distribution of advantages and obligations of comparable scale, with respect for
bilateral and multilateral agreements, That concept was insufficiently covered by
the provisions of draft articles 13 and 2, subparagraph 1 (f), concerning the
mest-favoured-nation clause made subject to a condition of reciprocal treatment. In
addition, the concevt of different socio-economic systems should be given a precise
leral definition if it was to he valid in as wide a framework as that of the

United Wations systen, It was erivhasized that relations between States with
different socic-economic systems depended upon certain rules and that, in
particular, applicaticn of rmost-favoured-nation treatment in that respect would be
without any real neaning if the conditions under which such treatment was granted
were not snelt out in mutually measurable facts, which made it possible to

evaluate the results achieved. Reference was made to the rules adopted by GATT,
vhereby, upon the accession to the agreement of certain States with a socic-economic
system different from the one applied in market-economy countries, it had been
necessary to establish special protocols taking those differences into account., A
proposal suszested by one organization in order to take that fact into account with
regard to the most-favoured-nation clause had not been accepted by the Commission,
for reasons which vere neither clear nor satisfying. The Commission's explanation
did not seem to be consistent with the fact that questions of an economic nature
were dealt with in certain other articles and drafts adopted by the Commission, sueh
as draft srticles 23 and 2h, which dealt with issues that were currently being
examined and nedotiated within GATT. Tt was ccnsidered that the question of the
application of the most-favoured-nation clause between countries with different
socio-economic systems should heve been included in the recent develomments which
the Commission had decided to take into consideration. BSuch a question should not
be excluded from a general review of problems in connexion with the most-favoured-
nation clause,

58. Tt was remarked that the Conmission had wisely omitted from its draft any
vrovision on the obligations or rights of individuals, thus making the scope of the
application of the draft articles coincide with that of the Vienna Convention on
the Law of Treaties, Also, the prowosed provisions of the draft, referring often
to internal law, would undoubtedly bring into play the rules applicable to the
conflict of laws; since such conflicts were inevitable in the matter, it was
desirable to adopt general international lagal norms governing the avulication of
the cliauses,

59. Bome renresentatives believed that explicit provisions should be made in the
draft articles for the settlement of disputes. They referred to an article proposed
on that natter by one nember of the Commission and set out in paragravh 68 of its
report, for which some support was expressed, and to the Commission's decisions to
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refer the question to the General Assembly, end Member States and, ultimately, to
the body which might be entrusted with the task of finalizing the draft articles.
Some of these representatives said that any final convention based upon the draft
should include provisions on the campulsory settlement of disputes which might
arise from the interpretation and anplication of its provisions, having the same
scope as those contained in the Vienna Convention on the Law of Treaties. ©Buch a
provision would be welcome inasmuch as the draft articles in their present form
would not provide an automatic solution to all gquestions which might arise in
connexion with the interpretation and application of most-favoured-nation clauses,

60, It was stressed that the question of including a provision in the settlement

of disputes should not be referred to the General Assembly, as proposed by the
Commission, for that would be tantamount to prolonging the work of that body. It
would be preferable for the Commission itself to find time to study the gquestion,
especially since the experience acquired at similar conferences proved that it was
difficult for them to find new soluticns in that sphere. Another representative,
however, agreed with the Commission that the matter should be left to the body which
might be entrusted with the task of finalizing the draft articles.

61, Certain other representatives, however, were cof the view that an article on
the settlement of disputes should not be incorporated in the draft articles. Since
disputes could arise only from a treaty in which a specific most-favoured-nation
¢lause had been agreed with reference to the articles dealing with that subject, it
was appropriate to settle them pursuant to the procedure for settlement of disputes
established in the treaty in question. The disparity between dispute settlement
provisions in existing treaties containing such clauses and those that might be
included in the eventual convention on the topic would only complicate matters. As
it was for the States concerned to define the scone of the clauses in each case,

it was normal that each treaty should prescribe therein its own procedure for the
settlement of disputes. WNor could the inclusion of an article on the settlement of
disputes be justified by invoking articles 65 and 66 of the Vienna Convention on
the Law of Treaties, since those articles were roncerned onlv with a limited set of
problems and not with dispute settlement. in matters relating to the interpretation
of the entire Convention.

62, On the other hand, one representative, while sharing the view that there was

no need to include provisions in the settlement of disputes in the draft, said that
the régime applicable to other treaties under the Vienna Convention on the Law of
Treaties should apply to any dispute arising in relation to the most-favoured-nation
clause,

(ii) Scheme of the draft

63, Those representatives who spoke on this aspect of the draft in general agreed
with the Commission's assessment that the draft artiecles on mogt-favoured-nation
clauses contained elements both of progressive development and of codification of
the law, and, as was the case of several previcous drafts, it was not practicable

to determine into which category each provision fell. The draft articles were said
to represent a harmonious balance between the codification and progressive
development of international law.
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2. Comments on the various draft articles

Articles 1 and 3

64, Articles 1 and 3 were commented upon mainly from the standpoint of defining
the basic scope of the present draft. Article 1 was specifically supported by some
representatives who considered it very important, both theoretically and
practically, since it limited the scope of the draft articles to most-favoured-
nation clauses contained in treaties between States, thus faithfully reflecting
international practice, Attempts to consider certain suprenational organizations
as sovereign States in the draft articles were completely unjustified. Furthermore,
attempting to extend the scope of application of the draft articles to relations
between States and international organizations or between two or more international
organizations could cause problems, including that of defining the fundamental
framework of the draft articles themselves. It was therefore felt that article 3
was sufficient for the time being. While the legal scope of the Commission's
codification was somewhat limited, it was nevertheless useful in view of the
greater accuracy and clarification introduced by the draft articles.

65. With regard to article 1, some other representatives did not agree that the
articles should apply only to most-favoured-nation clauses contained in treaties
between States, That provision took no account of the phenomenon of economic
integration, which was one of the characteristics, not only of the countries of
Western Furope, but of the modern world as a whole. Whether such integration toock
the form of a customs union or a free trade area or any other system, the result
was almost always that the formulation and application of commercial agreements,
which were the agreements most often affected by the most-favoured-nation clause,
was the responsibility of supranational or other bodies which were not identifiable
with their member States. In that connexion, it was recalled that the States
members of the Duropesn Economic Community (FEC) had transferred to the Community
their competence with regard to commercial policy and that, accordingly, questions
concerning application of the most-favoured-nation clause within that important
area were exclugively a matter for the Community.

66. One representative inquired why the word "clause’ had been used in the plural
in article 1, as well as in the title of the draft articles (see para. 33 above).

Article 2

67. Comments were made concerning subparagraph 1 (f) of article 2, which contains
a definition of “condition of reciprocal treatment', in conjunction with views
expressed by certain representatives on the need for the draft to take into
consideration the question of the application of the most-favoured-nation clause
between countries with different socio-economie systems {see para. 57 above}.

Article b

68. Those representatives who referred to article 4 expressed support for the
article.
/...
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Article 5

69. VWhile a few representatives explicitly indicated their satisfaction with
article 5, a few other representatives raised questions concerning its completeness.
It was said that one of the main provisions of the draft articles was found in
article 5, according to which most-favoured-nation treatment was not confined to
internationsal trade but also covered other aspects of relations between States,
including the treatment of foreign physical and juridical persons, intellectual
property, access to courts and administrative tribunals, administration of justice
and so forth. Since the most-favoured-nation clause was a treaty provision,

i.e, based on mutual agreement as to the obligations it would entail and the sphere
of relations to which it would be applied, he considered it appropriate to list the
cases in which most-favoured-nation treatment could be accorded. Such a list,
while not necessarily exhaustive, would explicitly broaden the scope of application
of such treatment and would thus make it more effective.

70. It was also pointed out that whereas the relationship between the granting
State and the beneficiary State was defined in the draft as being always in the
nature of a treaty relationship, the relationship between the granting State and
the third State was made clear only in paragraph (6) of the commentary to article 5.
It was regrettable that such a useful definition was not included in the actual
wording of article 5. Lastly, as to the drafting of the article, one representative
said reference should be made to ‘'the same kind of relationship'' rather than “the
same relationship” since, as was pointed out in paragraph (L) of the commentary to
article 5, the nationality laws of States were very diverse.

Article 6

71. Certain representatives supported the idea reflected in article 6 of extending
the scope of the rules set forth in the other draft articles to include relations
of States as between themselves under an international agreement containing a
clause on most-favoured-nation treatment to which other subjects of international
law were also parties. By including this article, the Commission had extended the
scope of the draft as a whole. It was questioned, however, if the idea which the
article was intended to convey was reflected precisely in the current formulation
of article 6 and thought, consequently, that the formulation and placement of that
article should be given careful examination.

72. It was also said that it was not sufficient to remark that under article 6
the draft articles would apply to relations of States as between themselves under
an international agreement containing a clause on most-favoured-nation treatment
to which other subjects of international law were alsc parties. That situation,
which could be defined as double perticipation in an international agreement (by
the States members of a ‘metanational” body and by the body itself), could arise,
but it was also possible that such a body could itself negotiate with third States
and grant or be granted the most-favoured-nation clause, which would have effect
with regard to its member States. That, in fact, was increasingly the case. The
Commission had not examined that question in sufficient cepth and the cormentary
on article 6 was rather obscure.
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Article T

73. General satisfaction with the article was expressed by most of those
representatives who made remarks thereon. The important element in the draft was
said to be that most-favoured-nation treatment, i.e. the right of a beneficiary
State to claim the treatment accorded by the granting State to a third State, was
an international obligation which was not a part cof customary international law,
but supposed the prior conclusion of a treaty between the granting State and the
beneficiary State. The article was not superfluous, in that it constituted a
logical whole together with the other articles and should be preserved in its
present wording. Wevertheless, it was stated that the need for article 7 was
questionable when one considered that article 1 clearly defined the scope of
application of the draft articles to most-favoured-nation clauses contained in
treaties between States.

Article 8

T4. Representatives who addressed thenselves to this article did not object to its
provisions. It was remarked that article 8, inter alia, underscored the point that
rights acquired by States under most-favoured-nation clauses were not third- -party
rights and that States receiving such rights enjoyed them by virtue of their own
treaties containing such clauses. It was suggested that in paragraph 2 of

article 8, the phrase 'the same kind of relatiomnship” should replace the present
phrase “the same relationship’, for reasons adduced above in connexion with

article 5 (see para. T0).

Articles @ and 10

75. Articles 9 and 10 were singled out as evidence of the Commission's attempt,
first of all, in its elaborstion of the draft articles on most-favoured-nation
clause, to codify the more or less well-established rule of customary law governing
the practical application of the clause. They contained a clear formulation of the
ejusdem generis rule which would facilitate the clause's application. The
provisions of articles 9 and 10 were therefore considered very aporopriate.

T6. As to article 9, it was pointed out that while at first sight the rule embodied
in the article might appear straight-forward enouzh, when applied it became more
difficult to interpret. A particular most-favoured-nation clause might simply

state that a beneficiary State might be granted most-favoured-nation treatment in
respect of customs duties, without stating who was to benefit directly. Also, as
noted earlier (para. 4§ above), it was suggested that the article might be construed
to mean that treatment which members of a customs union granted to one another
necessarily fell outside the limits of the subject-matter of a most-favoured-nation
clause in bilateral treaties with States non-members of the union. With regard to
the drafting of the article, the view was expressed that its present wording should

be preserved.

177. Concerning article 10, it was said that paragraph 2 contained several vague
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phrases, but that the text of the article could not be made more precise; the
Commission's commentary should facilitate its interpretation. According to ancther
viev on subparagraph 2 {b), the reference should be made to “the same kind of
relationship"” rather than "the same relationship”, for the reasons indicated above
in connexion with article 5 (see para. TO).

Articles 11, 12 and 13

78. Articles 11, 12 and 13, dealing respectively with the effect of most-favoured-
nation clauses not made subject to compensation, made subject to compensation and
made subject to reciprocal treatment, were generally welcomed by several of the
representatives who referred to them., Certain representatives believed the three
articles were better formulated than the corresponding articles of the 1976 draft.
It was said that the most-favoured-nation clause in an agreement must specify
clearly whether most-favoured-nation treatment would or would not be subject to
compensation or to reciprocal treatment. Articles 11, 12 and 13 set forth the
effects produced by an unconditional clause and by a conditional clause in practice,
for, although the Commission referred to the most-favoured-nation clause ‘'not made
subject to a condition of compensation” and to that "made subject to a condition of
compensation”, the distinction essentially corresponded to the traditional
classification of clauses into unconditional and conditional clauses. That
classification depended on the economic system of the States concerned. One could
say that the conditional form of the clause corresponded to customs protectionism
while the unconditional form was linked to free trade or economic liberalism.
Currently, it was the unconditional form that prevailed and was embodied, for
example, in article 18 or the Treaty of Montevideo establishing the Latin American
Free Trade Association.

T79. Certain representatives stressed their complete agreement with the Commission's
view set out in paragraph (22) of the commentary to articles 11, 12 and 13 that

both doctrine and State practice today favoured the presumption of the
unconditionality of the most-favoured-nation clause. While the Commission thus
recognized the presumption of unconditionality as a general rule for the application
of the clause, it had included articles 12 and 13 relating, respectively, to clauses
made subject to compensation and reciprocal treatment, because the presumption of
unconditionality did not generally preclude another option of States to couple their
most-favoured-nation clause agreement with the conditions of compensation or
reciprocal treatment. It would still, however, be a mistake, these representatives
believed, to assume that the draft articles denied the presumption of
unconditionality which must alsc be considered in the light of the four applications
of the rule of irrelevance contained in articles 15 to 18. It was, however, stated
that articles 11, 12 and 13 did not sufficiently emphasize their unconditionality
vis-d-vis developing countries.

80. However, certain other representatives maintained that the final draft articles
clearly recognized that the obligation to accord most-favoured-nation treatment
might be subject to conditions and was not even presumed to be unconditional. The
deletion of article 8 of the earlier draft, which was entitled “Unconditionality of
most-favoured-nation clauses", the introduction of the new draft article 1L
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concerning compliance with agreed terms and conditions and the redrafting of
articles 12 and 13 greatly enhanced the flexibility of the clause, and thereby the
possibility of adapting it to the requirements of modern international relations,
particularly in the economic field.

B1. Another representative pointed out in that connexion that the position
maintained by GATT of absolute and universal unconditionality did not coincide with
that of regional or subregional bodies endeavouring to create or broaden their own
markets under a protectionist régime which excluded international competitiom.

GATT had nevertheless not lost sight of that faet, as demonstrated by its protocol
of 8 December 1971.

82. WVhile some representatives favoured the present formulation of the three
articles and welcomed the changes introduced in the termineclogy of the draft relating
to "compensation" and "reciproeal treatment", other representatives believed that
those concepts deserved more careful attention. It was stressed that the draft was
based on the principle of an unconditional and bilateral most-favoured-nation clause,
the primary purpose of which was tc overcome the particularistic nature of the norms
of international law in order to create a universal legal order. To introduce
elements of compensation would interfere with the application of the clause. The
question of the existence of such elements of compensation was of crucial importance
and required further careful study by Governments.

83. Concerning article 12 in particular, it was mamintained that it 4id not
represent a substantial improvement over the corresponding article of the 1976 draft.

84, Reciproecal treatment, dealt with in article 13 of the draft, could have been
included in article 12 concerning the clause made subject to compensation. However,
the existence of certain specific fields of application, such as consular immunities
and functions, as well as certain ouestions of private international law or
questions relating to establishment treaties, justified a separate provision. As
indicated in paragraph (31) of the commentary, the application of the clause
conditional on reciprocal treatment was restricted to certain fields. It could not
be applied to commercial matters, as that would presuppose trade between two States
in the same products and on the same conditions. That would not happen in practice
and therefore article 13 was interpreted as applicable only to certain clauses
embodied in agreements other than trade agreements, the unconditional form of the
clause being used in such trade agreements.

Article 1L

85. Article 14 was endorsed in principle by representatives who made specific
comments thereon. The inclusion of this new article in the draft was described as
an improvement, since it guaranteed respect for the sovereignty of all States and
contributed to the flexibility of the most-favoured-nation clause as conceived in
the draft. It was stated that the new article defined the conditions for the
exercise of rights arising under a most-favoured-nation clause; in that respect, a
distinction should be made between the conditions for grenting most-favoured-nation
treatment to the beneficiary State and the conditions for the exercise by the
beneficiary State of its rights éderiving from the clause.

/ov.



A/33/419
English
Page 35

Article 15

86. A view was expressed in favour of article 15, even though, it was maintained
the practice of States was at variance with the solution adopted by the Commission.

87. According to another view, the formulation of the corresponding article of the
1976 draft was preferable to that of the present article. The version of the
provisional draft, on the irrelevance of the fact that treatment wes extended
against compensation, did not specify the character of the clause and it could
therefore be inferred that the latter could have been concluded with or without
compensation. The corresponding article of the present draft, article 15, related
to a clause not made subject to compensation. It was felt that that provision
should also apply when the clause had been concluded subject to compensation, and
therefore the original wording was preferred.

Article 17

88. Certain representatives commented that the current wording of draft article 17
could be interpreted as automatically extending to third States which could invoke
most-favoured-nation treatment, the advaentages which members of a customs union or
a similar association granted to each other. However, those advantages could not

be separated from the obligations assumed by the parties to a customs union or
similar association as between themselves. Moreover, the parties to a treaty
containing a most-favoured-nation clause did not normally intend the clause to be
applicable to advantages which one of them might subsequently grant to another State
in connexion with the establishment of a customs union or similar association.
Article 17 in its current form might discourage both developing and developed States
from taking part in integration processes that might accelerate their development.

89. Some representatives expressed reservations of principle conecerning artiele 17,
as well as articles 18 and 19 in their present form. Those articles required
careful consideration in the light of treaties concluded by their countries and the
policies applied within a grouping of States where relations among themselves were
governed by special considerations. It was pointed out that, as indicated in the
written comments submitted by the League of Arab States, these articles were not
consistent with the policy applied to treatment among Arab States, whether on a
bilateral or on & multilateral basis. The privileges granted by an Arab State to
another Arab State might not be applicable to non-Arab parties. It could be said
that there was a customary rule covering exceptions made for regional groupings and
that that rule must be reflected clearly in any codification exercise.

90. Finally, it was suggested that giving & fresh look to article 17 would be
appropriate, particularly in view of the situation of developing countries. The
feeling was expressed that the exception provided for in article 24 with regard to
customs arrangements among developing countries might be taken into account,
mutatis mutandis, in article 1T.
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Artiecle 18

91. Certain representatives expressed support for article 18. It was said that
the rule of "national basis" had been applied as a normal procedure and that the
restrictive provisions adopted unilaterally by a number of countries with regard
to immigration would have to be revised in order to correct many anomalies and
abuses.

92. Other representatives expressed reservations concerning the article as
indicated in paragraph 89 above. Tt was pointed out that his country was bound
by esgreements to countries with which it maintained special relations, those
agreements giving to those countries and their citizens and institutions the same
treatment as that accorded to his country's citizens. His country could not
undertake to be bound by a text that made the concept of the most-favoured-nation
clause involve unilateral extension to others of the treatment currently asccorded
to its own citizens. A distinction must be made in the proposed text.

93. In addition, one representative felt somewhat diffident about calling in
gquestion the soundness of the rule embodied in article 18, which was supported by
the judicial practice und an official interpretation of his country, mentioned in
paragraph (L) of the commentary to the article. However, in previous years his
delegation had already expressed doubts about the timeliness de lepe ferenda of
recommending such a rule. His country's recent experience led it to share the
opinion of the author mentioned in paragraph (7) of the commentary, which had also
been upheld by others, namely that most-favoured-nation treatment should be that
accorded to most-favoured aliens, which precluded national treatment, There were
gradations in the benefits extended to a foreign State and in practice granting
most-favoured-nation treatment implied a refusal to grant national treatment.
Currently his Government extended national treatment only to States with which it
wanted to maintain very specific relations and thus did not want such a benefit to
be extended automatically under the terms of the most-favoured-nation clause.

Article 19

94. A few representatives explained that in State practice, foreigners or foreign
property were generally treated in different ways. Oometimes all foreigners were
treated in the same way or some were accorded preferential treatment or most-
favoured-nation treatment or, in some cases, national treatment. However, according
to the definitions of most-favoured-nation clause and most-favoured-nation treatment
provided in articles 4 ang 5, that treatment could be national treatment or
preferential treatment or any other kind of treatment. Furthermore, the Commission
had specified that national treatment was not necessarily the superior form of
treatment. Under article 19, the beneficiary State was thus entitled to opt for
the type of most-favoured-nation treatment which gave it the most advantages,
whether it was equivalent to national treatment, some other type of treatment, or
the cumulative treatment of all, some or parts of the various treatments concerned.

Article 20

95. According to one representative, the provisions of article 20 were logical
and flowed from the very nature of the most-favoured-nation eclsuses. Another
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representative, however, pointed out that although the most-favoured-nation clause
constituted a conditional obligation, since its application depended upon the
treatment asccorded to a third State, it could nevertheless assume the character of a
simple obligation if, at the time of its entry into force, certain third States
already enjoyved more favourable treatment than the beneficiary State. The draft
articles should have provided for that possibility, which the Commission mentioned
in its commentary. Article 20, paragraph 2, provided that the right of the
beneficiary State to treatment under a clause made sublect to a condition of
compensation arose at the moment when the relevant treatment was extended by the
granting State to a third State and when the agreed compensation was accorded by

the beneficiary State to the granting State. The according of compensation

by the beneficiary State was a condition for the spplicability of the clause and did
not determine merely the coming into being of the right to & particular treatment.
Conceptually, the applicability of the clause as from the moment when the beneficiary
State accorded the agreed compensation should be distinguished from the coming into
being of the right of the beneficiary State, which could occur at the same moment

if the granting State had already extended more favourable treatment to a third State
or subsequently if the granting State extended that treatment at & later date. The
same could be said for article 20, paragraph 3. The effective according of
reciprocal treatment served as a condition for the entry into force of the clause,
the right of the beneficiary State to the relevant treatment being, conceptually,
subsequent to its entry into force. Finally, the Commission quite rightly made it
clear in its commentaries that the rights deriving from & clause did not have
retroactive effect. The question was raised if a provision to that effect should
not be included in the draft.

Article 21

96. While certain representatives maintained that articley2l raised no problem, it
was also said that those provisions clearly were not exhaustive and did not preclude
other causes of termination or suspension, such as the expiry of the term of the
clause, agreement by the granting State and the beneficiary State with respect to
termination or the union of the granting Stete with the third State. One
representative, moreover, had certain reservations regarding article 21, particularly
paragraphs 2 and 3, since it appeared from those provisions that the suspension or
termination of the compensation or of the reciprocal treatment would terminate or
suspend the clause itself asnd would indirectly have the same effect on the right to
most-favoured-nation treatment. It seemed that the draft was technically imprecise
at that point.

Article 22

97. Support was expressed for article 22 which, it was seid, guaranteed respect for
the sovereignty of all States, Stress was placed on the importance of the second
sentence of the article, vhich contained a necessary restriction on the

competence of the granting State in the exercise of its rights. On the other hand,
it was maintained, while agreeing in general of the principle embodied in article 22,
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it was clear that, especially in relations between countries with different
socio-political, and therefore legal, systems, application of the article might
give rise te quite serious problems, underlining the need for ineclusion of a
provision on the settlement of disputes.

Articles 23 to 26 in general

98. Several representatives referred in general to the section of the draft
relating to exceptions to the application of the most-favoured-nation clause, namely
articles 23 to 26. These exceptions were viewed as being of cardinal importance to
the entire set of draft articles and merited serious and careful attention. It was
noted that the Commission had devoted a considerable amount of time snd effort at
its thirtieth session to the subject of exceptions to the clause. Once it had been
established that the clause in question was, in the current circumstances, a reality
at the international level, and once the clause itself had been defined, the
codification work had consisted essentially in regulating the exceptions to its
application. If one considered what happened with regard to the clause in practice,
it was clear that its content differed according to whether it was envisaged by
developing or developed countries. Furthermore, at the current stage the aim was no
longer to reaffirm the legal equality of States but to rectify the econcmic
inequality which would in the future constitute the major concern of the
international community. The effectiveness of the most-favoured-nation clause
depended, inter alia, on the agreed number of exceptions to most-favoured-nation
treatment. Some representatives stressed, moreover, that if too many exceptions
were agreed on, even a generously defined scope of action could not have its
potential positive effect.

99. In view of the residual character of the draft articles and since the most-
favoured-nation clause was not compulsory in every treaty, it would seem to follow
that no exception to its application could be implied or presumed when it had been
agreed upon. HNevertheless, it was generally agreed that in some circumstances
certain exceptions proved necessary and desirable, particularly in the application
of the clause in favour of developing countries, frontier traffic and land-locked
States. Exceptions to the clause, it was said, should be carefully worded to ensure
that their application would not be abused and should be restricted to exceptions
already established within the international community or to extraordinary
situations which should not have the effect of heaping more benefits on States which
already enjoyed an advanced level of economic development. Thus the Commission was
commended for having wisely included articles 23 to 26 in its draft constituting
four exceptions to the application of the clause. Those articles reflected existing
realities and thus constituted part of the progressive development of contemporary
international law in that field. The exceptions to most-favoured-nation treatment
referred to in the draft articles reflected legal theory and generally accepted
practice in relations between States. It was maintained that while there was a real
need for such exceptions, particularly in view of the different levels of economic
development of States, action to provide & legal basis for special and differential
treatment for developing countries should be taken by the international instituticns
concerned. :
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100. With regard to the need to take into consideration specific situations which
would justify a broader range of exceptions, some representatives opposed adding

in the draft any further exceptions to the application of the clause which would
weaken the draft's application., While it was admitted thst such situations
deserved consideration at the current stage, in the long run and in view of
expanding international co-operation, they might not justify narrowing the field of
operation of the most-favoured-nation clause. On the other hand, it was questioned
whether the structure of the draft was complete and whether the exceptions noted
included all those accepted in State practice. The Commission itself admitted the
possible existence of other exceptions that were not expressly included in the
draft. The absence of hypothetical exceptions to the application of the clause,
particularly with regard to treatment granted through unilatersal measures, could not
be regarded as a negation of the existence of such exceptions.

Artiecle 23

101. Several representatives who singled article 23 out for comment approved its
inclusion in the draft and agreed in principle with the substance of the rule
enbodied therein, stressing that a provision of the kind of article 23 was justified
and indispensable in thet it constituted a welcome reflection of current
international economic relations. The exceptions reflected in the article were
considered as involving a subtle and interesting mix of law and economics.

Article 23 took into account those aspects of economic co-operation which had had &
decisive influence on the establishment of the Charter of Economic Rights and Duties
of States, article 18 of which stipulated that developing countries should enjoy
tariff preferences and preferential treatment in other areas whenever possible,
Certain representatives considered that the text of article 23 was sufficiently
liberal to cover what was commonly known as a generalized system of preferences with
ell its variations and ramificetions. Although the generalized system of
preferences needed substantial improvement, mainly in terms of durastion and coverage,
it was a useful scheme intended to give developing countries access to markets of
developed countries for their menufactured and semi-manufactured products. The rule
set forth in artiele 23 prevented the solution of unequal problems by equal means
and was consistent with the resolutions of the Generel Assembly and the prineipal
decisions of such bodies as UNCTAD snd GATT, Attention was drawn to General
Principle Eight formulated by UNCTAD at its first session in 196k, according to which
the trade needs of developing economies were different from those of a developed
economy and should not therefore be subjected to the same rules. It could not be
denied that only measures such as the one proposed by UNCTAD in 1964 could enable
the developing countries to compete with the developed countries in world markets.
The developed countries should therefore demonstrate a sense of responsibility by
granting temporary duty-free entry into their markets for the exports of developing
countries.

102. It was noted with regret that some representatives in the course of the debste
expressed the view that international trade practice had not yet reached a stage
that would warrant the inclusion of article 23, as well as article 24, UNCTAD
resolution 92 (IV) of 30 May 1976 had urged the developed countries and the United
Nations system to provide support and assistance to developing countries in
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strengthening and enlarging their mutual co-operation by abstaining from any
measures prejudicial to developing countries and by supporting preferential trade
arrangenments among those countries, The Charter of Feonomie Rights and Duties of
States had also emphasized the need for generalized, non~diseriminatory and
non-reciprocal preferences in favour of developing countries. It was also noted
that reference had been made to the results of continuing negotiations which might
affect the most-favoured-nation clause. No incompatibility was seen between the
draft and the hoped-for outcome of those negotiations. Countries participating
actively in the international trade negotiations at Geneva and Lomé would not be
privy to any action that might in any way prejudice those negotiations, to which
the greatest importance was attached in the larger context of establishing a new
international economic order. The results of the Commission's work should be seen as
complementary to those negotiations and not as potentially prejudicial to them.

103. Some representatives, while in favour of the general principle underlying
article 23 and its importance, believed that the article was toc restrictive and
ambiguous and that it should be closely studied and improved in the light of
relevant contemporary and future developments, particularly those related to
improving the situation of the developing countries. In the area of trade, the
generalized system of preferences was covered as an exception to the provisions of
article 1 of GATT - an exception that was at the moment merely transitional, for

a period of 10 years, but which was to become a permanent feature. BRasice
differences of opinion on that subject existed between the developing countries and
the granting developed countries: for example, what should be the basis for
characterizing a country as a developing one entitled to such preferences? Should
those preferences be limited to manufactures and semi-manufactures? Should special
Preferences given by some States to selected developing countries be maintained?

104. In addition, the generalized system of preferences was based on the principle
that donor countries had the right to select the beneficiaries of their system.
With a few exceptions the developed countries applied the generalized system of
preferences in a restrictive manner so as to limit preferential treatment to
manufactures and semi-manufactures. Thus, that system could lose all effectiveness
for the developing countries and lead to noen-reciprocal and inequitable advantages.
It would have been preferable for article 23 clearly to exclude only the developed
countries from the application of the clause in the context of a generalized system
of preferences. Moreover, articles 18 and 26 of the Charter of Economic Rights

and Duties of States called upon the developed countries to extend, improve and
enlarge the system of generalized non-reciproeal and non-discriminatory tariff
preferences to the developing countries and to give consideration to the adoption
of other differential measures in areas where that was feasible in order to meet
the trade and development needs of the developing countries.

105. Representatives had, it was said, advocated at preceding sessions of the
General Assembly that, when the Commission embarked on the second reading of the
draft, it should establish the necessary exception in favour of the developing
countries, in the light of their different levels of development, and thereby
establish the differential treatment referred to in the Tokyo Declaration in areas
not limited to trade tariffs, but extending to broader fields of co-operation among
developing and developed States, Accordingly, although the general thrust of
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article 23 was positive, it did not reflect specifiecally the expectations of the
developing countries regarding the exclusivity of the benefits of the clause within
a generalized system of preferences. Nor did it provide for the possible extension
of differential treatment to countries in the light of their respective levels of
development. It was considered regrettable that the broader concept of
differentiated treatment, as suggested by some delegations at earlier sessions, had
not been embodied in the article and that it had been made conditional on the
outcome of the current multinational trade negotiations. The current limitations
under article 23 could be improved, if, as suggested in UNCTAD resolution 96 (IV),
the developed countries agreed to take additional measures to increase the
utilization of preferences. TFinally, pursuant to UNCTAD recommendation A.IL.1,
preferential arrangements between developed countries and developing countries
which involved discrimination ageinst other developing countries should be abolished
pari pessu with the effective application of international measures providing at
least eguivalent advantaeges for those countries.

106. Certain representatives expressed support for the point of view that the
exception from the most-favoured-nation clause as envisaged in draft article 23
should cover not only preferential treatment given by unilateral decision by
developed States or other entities to developing States on the basis of
non-reciprocity within a generalized system of preferences, but also preferential
treatment agreed on the same basis through international agreements between
developed States or entities and developing States, for the benefit of the latter.
In addition, although it was desirable to move toward the establishment of a
generalized exception applying to all developing countries, equivalent measures
should be adopted to compensate some of those countries for the loss of special
preferences which they enjoyed at the present time. That was clearly articulated in
General Assembly resolution 3362 {S-VII).

107. Certain representatives alsc stressed that the situation regarding preferences
for developing countries was rapidly evolving, and the Commission had itself
conceded in parsgraph (18) of its commentary on article 23 that it was not yet
possible to foresee to what extent the results of the current round of multilateral
trade negotiations might affect the generalized system of preferences. While the
situation was still so fluid, it was not easy to formulate precise rules. It was
stated that the generalized system of preferences had not yet been given any stable
and definitive framework. International practice with respect to that system had
not yet developed to the stage where article 23, as well as article 24, could be
included in & convention on the most-favoured-nation clause, although the article
would assist the inmternstional institutions concerned in legislating the needed
exceptions where a failure to recognize the existence of different levels of
development would involve a form of discrimination between States.

108. With regard to the formulation of article 23, as well as article 2h, certain
representatives referred to the words "developed' and "developing" which gqualified
the word "State'. Some representatives noted that there was no general agreement
among States concerning the concepts of developed and developing countries and that
those expressions were becoming increasingly ambiguous. If a treaty on the most-
favoured-nation clause were contemplated, it was stated that the words "developed"
and "developing" must be defined, which was an excessively ambitious task, at least
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in treaty drafting. Others stressed that the terms "developed countries" and
"developing countries" were used in numerous economic and political texts to
indieate different levels of development without creating any confusion. Moreover,
there was no lack of generally saccepted parsmeters for characterizing a country as
belonging to one or the other of those categories.

109. Tt was pointed out that the formulation by admitting the exception made in
article 23 solely within a generalized system of preferences "recognized by the
international community as a whole" was too broad and too ambiguous and might operate
against the interests of the developing countries. In fact, the exception should
apply whenever a generalized system of preferences was established, by means of an
international agreement, by bodies representing developed countries, but in fawvour
of developing countries. Another representative thought the article ambiguous,
drawing attention to the phrase "in accordance with its relevant rules and
procedures” which, he said, was liable to give rise to various interpretations.

Since the process of internationsal organizations was multiform and took place at
different levels, the text of that article needed further elaboration, especially
regarding the status of customs unions and regicnal economic organizations or
arrangements; it should have contained a clear exception in the case of such
regional arrangements. On the other hand, the view was expressed that the Commission
had been quite right to refer to the relevant rules and procedures - present and
future - of competent international organizations.

Article 24

110, Several representatives welcomed the inclusion in the draft of new article 2L
which was of special importance, as it stated unequivocally a new rule in fevour of
developing countries and was of practical use with regard to the limitation of the
right to preferentisl treatment to countries at the same level of development.

That article took into account the interests of developing countries; it was in
harmony with the present efforts to establish a new international economic order

and vas inspired by the principles and recommendations of UNCTAD, the Conference

of the Group of 77 and particularly by articles 21 and 23 of the Charter of

Economic Rights and Duties of States. Article 24 was fully Jjustified, in that it was
aimed at promoting the rapid economic development of developing countries.
Intensification of economic co-cperation among developing countries was currently

an important element of a development strategy. The prineiple embodied in that
article was based on equity and a full appreciation of the disadvantaged situation
of developing countries. Many conferences concerned with economic issues had
emphasized the need for developing countries to grant trade preferences to each other
without having to extend such preferences to developed countries. Article 24 was of
considerable importance in view of the efforts now being taken by the UNCTAD
secretariat to establish a system of global preferences among developing countries.

111, Furthermore, it was stressed that article 2k would apply to preferences

granted by developing countries among themselves in the context of a customs union
or other similar asscciation of States, which must necessarily be an exception to the
application of the elause.

levs



A/33/L419
Englizsh
Page 43

112. Tt was noted that article 2L laid down two importent conditions relating to
the application of the exception by stating that the preferential treatment in
question should relate to the field of trade and be in conformity with the relevant
rules and procedures of a competent international organization of which the States
concerned were members. The formulation requiring that the preferential treatment
should be granted in accordance with the rules and procedures of a competent
internationsl organization seemed, to certain representatives, prima facie,

to limit the scope of the article, although it appeared to be an acceptable
compromise wide enough to cover regional and subregional organizations of developing
countries such as the Association of Southeast Asian Nations (ASEAN), the Mekong
River Committee and other arrangements. However, other representatives believed
the conditional phrases included in the article unduly limited its scope and pleced
unjustified restrictions on the granting State. Any necessary approval of
preferential treatment granted under the terms of article 24 should be left to the
granting State or any international organization of which it was a member. The
present formuletion was likely to detract from the objective of promoting the
interests of developing States to the full extent. The granting of trade preferences
by one developing State to another was necessary for their mutual economic growth
and should not have to be carried out through an established international
organization of developing States. Thet would impair the freedom of developing
States to negotiate preferential treatment. Article 24 should therefore be
reviewed, so that the developing States might reap the benefit of quick economic
growth in close co-operation with one another.

113, It was felt that the last portion of the article, starting with the words

"in conformity", should be rephrased so as to clarify its meesning and, in particular,
specify what the term "competent international organization" meant. Could such an
expression apply to the Group of 77, for example? Furthermore, article 2L confined
the application of the exception to trade relations. It could be asked, however,
whether the scope of the exception should not be broadened, in the light of the
progressive development of international law, to include wider prcgrammes of
economic co-operation, such as industrial complementation arrangements which
utilized inputs from several developing countries and were based on
multi-governmental cwnership. Finally, it was suggested that the article be
redrafted to cover clearly multilaterasl econcmic arrangements as well as srrangements
made between developing countries on a bilateral basis. Tt was further suggested
that it should have contained a clear exception in the case of regional economic
arrangements.

11k, Still other representatives expressed doubts concerning the inclusion of
article 2L in the draft, It esppeared questicnable whether the article, as
currently worded, was appropriate or needed. Matters covered by the article were
currently the subject of negotistions within the so-called Group "Pramework" of
the GATT Trade Negotiations Committee, and an agreement on certain aspects of those
problems had not yet been reached.

Article 25

115. Many representatives who spoke on article 25 supported its provisions snd
considered the importent rule embodied therein as desirable, entirely Jjustified
and generally recognized in State practice.
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116. It was said that the connotations acquired by frontier traffic, when the
granting State was a land-locked country, could take on special characteristics
because of the difficulty of establishing the exact extent of the frontier zone
and of exercising proper vigilance in extensive zones with a considerable flow of
traffic. Another view was to the effect that paragraph 2 of the article was
superfluous.

Article 26

117. Support was expressed by most representatives who addressed themselves to
article 26. The rule set out in the article was considered generally recognized,
desirable, and as corresponding to the actual practice of States. Article 26

wag particularly welcomed by representatives of certain land-locked countries as
it took the special situation of such countries into account. Tt was noted with
satisfaction that its provisions were in full accord with the 1965 New York
Convention on Transit Trade of Land-Locked States and with the relevant article
contained in the informal composite negotiating text of the Third United Nations
Conference on the Law of the Sea,

118. One representative, stressing the importance of article 26, said it was a
generally recognized fact that the rights and facilities extended to land-locked
States were an exception to the most-favoured-nation clause and d4id not imply any
reciprocity. His country, one of the least privileged land-locked States,
greatly needed easy access to the sea in order to engage in international trade
and enjoy all the liberties to which it was entitled under internationsal law in
that area.

119. It was also pointed out that the granting of special treatment to land-
locked States was fully justified by the disadvantages which those countries
suffered as a result of their geographical situation. The disadvantage suffered
by land-locked States was not according to still another representative, simply
that they had no access to the sea but alsc that they had no seaports of their own
and therefore could not grant any advantages in the use of such ports; furthermore,
for the most part, they had no meritime shipping. Consequently, it was desirable
to extend the content of article 26 to all advantages granted to land-locked
States in comnexion with their unfavourable geographical location. Reservations
were expressed with regard to paragraph 2 of article 26, one representative
-regarding it as too restrictive while another representative considered it
superfluous.

Article 27

120, It was noted that as article 27 essentially followed the language of article 73
of the Vienna Convention on the Law of Tregties, it did not require specific
comment. But certain representatives indicated they were not convinced that

article 27 was either necessary or useful. No legal justification was seen for

the inclusion of the article which merely reproduced the text of article T3 of the
Vienna Conventiorn and which had no relevance in & convention on the most-favoured-
nation clause. Also, the need for article 27 was questionable since article 1
clearly defined the scope of application cof the draft articles.
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Article 28

121. Representatives who referred to article 28 generally did so with approval,
noting that the rule reflected in the article contributed to the flexible application
of the draft and facilitated its wider acceptance. Tt was felt that article 28

could alleviate some of the concern of countries that would have preferred to
increagse the range of exceptions.

122. A few representatives found no necessity for the inclusion of article 28,

Tt was stated that if the purpose of inclusion was the same as in the Vienna
Convention on the Law of Treaties, the provisions should be brought into line
with article T of that Convention, which allowed for some degree of retroactivity.
Although the Commission had indicated that the States bound by the draft articles
would not necessarily be parties to the Vienna Convention, a State not a party

to the Convention would be bound by international customary law as at that date,
since the Convention was regarded as a codification of generally accepted -
internaticnal customary law.

Article 29

123. General support and approval of article 29 was expressed by representatives
who made comments thereon. Representatives welcomed the fact that by this article
the Commission recognized that in negotiating future treaties containing most-
favoured-nation elauses the parties could agree on any provision derogating from
the rules of the final draft. While placing the question of the most-favoured-
nation clause in a comprehensive legal framework, the Commission had felt that
it was desirable not to formulate strict rules but to allow States autonomy to
develop their own substantive provisions on the guestion. Thus, in its draft,
it had not set forth general rules of international law but only residual rules,
leaving the parties free to adopt different treaty provisions, as provided in
article 29. It must be remembered, however, that the freedom given the parties
to deviate from the provisions of the draft would not be detrimental to those
provisions but would lead to their enrichment and hence to a further development
of the law. The autonomy which the draft granted the parties gave it a useful
element of flexibility. Article 29 enunciated a well-known prineiple of
international law concerning the sovereign liberty of action of States.

124. Tt was stressed that, while article 29 was acceptable, it should not be
interpreted in such a way as to prejudice the rights of third parties.

Article 30

125. Several representatives noted with satisfaction that the Commission had
retained an article in the draft along the lines of article 30. Several of themn
specifically voiced their support for the article, as it showed maximum
flexibility, took into account the interests of developing countries and was in
harmony with the present efforts to establish a new internaticnal economic order.
Appreciation was expressed for the efforts made by the Commission o leave open the
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possibility of further rules of international law in favour of developing countries;
the Commission's optimism in that regard was shared, It was noted that GATT

was currently considering the pgranting of differential measures and more favourable

treatwent to developing countries, which would be without prejudice to the

existing draft articles. The hope was expressed that the new norms of international
law in favour of developing countries would be estaeblished before the convening

of & diplomatic conference to adopt a convention based upon the draft articles.

126, Article 30, it was said, clearly indicated the sensitivity of the Commission
to new developments on the internstionsl scene. Important international dccuments
such as the Tokyc Declaration and the Charter of Economic¢ Rights and Duties of
States emphasized the necessity of granting preferential treatment to developing
countries.

127. Some representatives, however, were of the view that article 30 could be
improved in the light of ongoing negotiations relating to preferences and needed
further development to promote the economic development of developing countries and
their objectives which could not be achieved by the type of generalization contained
in article 30,

128. It was suggested that article 30 should be further developed to include,
inter alia, trade in raw materials and agricultural goods, the removal of barriers
to such trade and the provision of other facilities to promote the economic
development of developing countries, including the transfer of technology.
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3. Final phase of the codification of the topic

(a) Form to be given to the cerdification of the topic and procedure by
which the topic is to be codified ‘

129. Many representatives expressed support for the recommendation of the Commission
contained in paragraph 73 of its report that the General Assembly should recommend
the draft articles on most-favoured-nation clauses to Member States with a view to
the conclusion of a convention on the subject. The draft articles were vieved as

a sound basis for such a convention. The convention approach was said tc be the most
appropriate one in view of the political and economic importance of the most-
favoured-nation clause. Such a convention would help to strengthen the most-
favoured-nation régime, assist in clarifying the legal content and megning of most-~
favoured-nation clauses and remove any grounds for disputes or contradictions in
their application. The most important prerequisite for the effectiveness of the
clause was its broadest possible application, based on the provisions of a
multilateral convention of universal character. Some of these representatives
believed that the time had come for a conference of plenipotentiaries to be
convened as soon as practicable to adopt a convention on the topic on the basis

of the Commission's draft articles. Other representatives believed the task of
preparing an international convention could be entrusted to the General Assembly
and more specifically to its Sixth Committee in order to strengthen its role in
the codification and progressive development of international law. St111 other
representatives, while supporting the Commission's recommendation, did not express
a position as to the question of the body which should be entrusted with the task
of elaborating a convention.

130. Other representatives, on the other hand, 4id not agree with the Commission's
recommendation concerning the form to be given to the codification of the topic.
Tt was considered premature to take a decision at the present time recommending
the draft articles to Member States with a view to the conclusion of a convention
on the subject. An analysis confirmed that many of the draft articles were
essentially guidelines to the interpretation and application of the clause in its
various forms and were not substantive rules of law. The need for gaving clauses
of the nature of articles 29 and 30 showed that there might be hesitations about
the utility of seeking to convert the draft into a convention and that the matter
was not one of urgency. To one representative, the draft articles on this topic
was a paradigm case for an alternative to the convention method, namely the model
law approach, which would not change clauses in effect and would still be a useful
guide for interpretation. In addition, the many exceptions to the clause would
make it very difficult to draft a treaty on the matter. Anocther representative
stated that harmonization of the universal goal of a new international economic
order with the further development of regional economic co-operation, as well as
with the fair treatment of those countries which did not participate in such
regional co-operation, was a task which could not be fulfilled by abstract legal
rules alone. It required institutional frameworks for continuous consultation,
negotiations and decisions. To a certain extent, such frameworks slready existed.
It was difficult to see how the adoption of a eonvention on most-favoured-nation
clauses could contribute to thet effort.
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131. Certain other representatives were of the view that the draft articles should
be reconsidered. It was said that the number of important issues that had been left
unsolved and the concerns expressed in the Committee during the discussion of the
draft articles strengthened the view that the Commission should be asked to
re-examine the draft articles in the light of the Committee's debate and submit

& further report in 1979 or 1980. Tt was further suggested that the Commission
should give some of the articles a third reading before a final decision is made

by the General Assembly on the Cormission's recommendation.

{b) Request for comments

132. Independently of their position as to the final form of the codification of
the topic, a majority of representatives held the view of the importance and
complexity of the matter; Governments of Member States should be invited to submit
their written comments on the final set of draft articles on most-favoured-nation
clauses adopted by the Commission at its last session. Some representatives
stressed the need for allowing sufficient time for a careful examination of the
draft articles by Governments in the light of the results of current negotiations
and developments in the field. Also, some representatives suggested that organs
of the United Nations, speciamlized mgencies and other interested intergovernmental
crganizations should elso be requested to submit their comments on the draft
articles. BSome representatives suggested that Member States be requested to submit
their comments on the question of the form to be given to the final codification
of the topic and the procedure by which the topic is to be codified. They believed
that the matter should not be dealt with hastily and that it was not necessary to
take a decision at the present session. A decision could be made at the
thirty-fourth or thirty-fifth session of the General Assembly.

C. State responsibility

133. The importance and urgency of the codification and progressive development

of the rules of international law governing State responsibility was emphasized

by meny representatives. The topic, according to their views, was fundamental to
international law and complemented all itz basic principles and rules, including
those relating to the maintenance of international peace and security. It was
evident that a codification of the topic would have a far-reaching political impact.
Clarifying instances of failure of States to discharge their international
obligations and the consequences attached to such & failure at the internationsal
level would certainly enhance the effectiveness of international law and,
consequently, contribute to the preservation and consolidetion of international
peace and security and the expansion of international ¢o-operation., A rational and
viable international order could not survive unless it was based on the premise that
the States which composed the internmtional community were capable of acting in a
wrongful manner and should assume, in such cases, responsibility under international
law. Gtete responsibility peralleled State sovereignty.

13k. Since the United Nations had already codified the law of treaties in the 1969
Vienna Convention on the Law of Treaties, success in the near future in the
codification of the topic of State responsibility would mean that the United Nations
would have achieved the codification of the two most important chapters of
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international law, which would surely gain in clarity. But the reason for
codification was not only to seek for more clarity in the law. Codification
generally took place after major upheavals and was aimed at satisfying new
aspirations and responding to new needs. The Napoleonic code, for instance, had
been drawn up after the French Revolution. The current United Nations work on
codification, including the codification of the topic of State responsibility,
should, therefore, be aimed at meeting the basic aspirations and needs of an
international community that in the past 25 years had experienced numerous
transformations. It should preserve. on one hand, the relevant heritage of centuries
of formation of international law and adapt, on the other, thet heritage to the
requirements or the contemporary world.

1. Comments on the draft articles as a whole

135. Several representatives expressed satisfaction for the work so far done by the
International Law Commission in the preparation of its draft articles on State
responsibility as well as for the outstanding contribution made by the Special
Rapporteur. In the codification and progressive development of international

lav in such & highly complex area, efforts should always be made to meintain a

very careful balance between generalizations yielding abstract rules and the need
to adapt those rules to international realities. For those representatives, the
Commission had performed that task adequately, although, of course, individual
draft articles provisionally adopted by the Commission were susceptible of a number
of improvements.

136. Some of those representatives commended the Commission for having borne in
mind the contemporary reguirements of the international legal order in preparing
its draft articles on State responsibility. They encouraged the Commission to
resort, whenever the need arose, to the progressive development method, teking
account of the current interests and needs of individual States, including those
of the newly independent States, as well as of the interests and needs of the
international community as a whole. In this respect, representatives noted with
approval the conclusion of the Commission that State responsibility was one of the
topics of international law in which the progressive development of the law could
play a particularly important part, especially with regard to the distinction
between different categories of intermational offences and the contents and degrees
of responsibility.

137. While recognizing the progress already accomplished in the preparation of the
draft articles, other representatives warned the Commission against certain
approaches which, in their view, could endanger the viability of the final product.
First of all, it was said, the Commission should adhere strictly to the

distinction made by it between "primary rules" of international law and the
"secondary rules" governing State responsibility proper, and should deal in the
draft articles exclusively with the latter. Secondly, the Commission should avoid
the insertion in the draft articles of aspects of jurisprudential philesophy which
were not necessary and might even be harmful in a set of articles intended to form
the basis of an international convention. The draft articles should be concerned
in a pragmatic way with setting forth rules of conduct as the basis for a statement
of the law in given hypotheses to which States would agree. The Commission should,
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therefore, refrain from making subtle philosophical or theoretical distinections.
Thirdly, the Commission should avoid too abstract a formulation of the provisions
embodied in the draft articles, since it was difficult to anticipate its scope of
application. Instead of establishing greater legal certainty, such kinds of
provisions might tend to create escape clauses detrimental to customary international
law. They might also seem impractical to States which were less deeply rooted in
the continental Eurcpean legal tradition, because they did not easily lend
themselves to the pragmatic epproach prevailing in international law. Fourthly,
the Commission should not yield to the temptation of establishing a parallel with
domestic penal law relating to individuals. There was not room for such a parallel
in the rules of international law governing State responsibility.

138. For other representatives, the draft articles already prepared by the
Commissicon held out a good prospect of elaborating a convention on State
responsibility, a major topie of international law which had defied codification
for decades. It was important, however, not to lose sight of the fact that the
interest of the international community in the regulation of State responsibility
by a multilatersl treaty with the widest possible participation was motivated by
the expectation that the codification work would be directed towards the
preparation of an instrument that would play a significant role in the preservation
and consolidation of international peace and security and the development of
international co-operation.

139. Representatives generally agreed upon the scope of the draft articles and

in particular with its limitation to State responsibility for internationally
wrongful acts, which must be distinguished from the liability arising ocut of

acts which were not prohibited by international law. Endorsement was also given
to the conclusion of the Commission thet the sedes materia of draft articles

under preparation should be the "secondary™ rules which governed all the new legal
relationships to which an internationally wrongful act on the part of the State
might give rise in different cases, and not the "primary" rules of international
law imposing on States obligations the breach of which could be a source of
responsibility. The fact that the draft articles were not limited to a particular
sector but covered State responsibility for internationally wrongful acts "in
seneral” was also noted with approval. In doing so the Commission proceeded, it
was recalled, in accordance with the recommendations made by the General Assembly
geveral years before to the effect that it had become necessary to broaden the
scope of the study by the Commission of State responsibility and not limit the
scope of the topic, as it had been frequently the case in the past, to the question
of State responsibility for damage caused on its territory to the person or
property of aliens,

140. The general structure of the draft articles wunder preparation by the
Commission, with its division into parts I (the origin of international
responsibility) and II (the contents, forms and degrees of international
responsibility) and an eventual part IIT (implementation of international
responsibility and settlement of disputes), did not give rise to any eritical
comment. Certain representatives reiterated, however, the view of their
delegations that in its final form the draft should contain provisions concerning
the implementation or enforcement of State responsibility as well as flexible
procedures for the settlement of disputes,
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141. Regarding teminology, it was said that in the Spanish text the term

"acto ilicito" was preferable to the term "hecho ilicito", because a "hecho"

as such did not entail any responsibility. The word "hecho" referred basically
to an event not necessarily connected with or attributable to human action.

The use of the word "hecho" might be justified by the fact that the term included
not only actions but also omissions as s source of responsibility, but it placed
nevertheless too much emphasis on the concept of event as a result of an action
or omission rather than on the action or omission which had produced the event.
It was also felt, however, that the use of the word "hecho' would avoid the
introduction inte the draft articles of any doctrinal militancy seeking elements
of "guilt" in State responsibility. The view was also expressed that there was a
subtle difference between the concepts expressed by the words "fait" and "acte",
the former being regarded in a static perspective and the latter in a dynamic
perspective, but in the present context the two concepts tended to merge.

14k2. Representatives welcomed the progress made by the Commission at its

thirtieth session in the preparation of the draft articles on State responsibility.
Different views were, however, expressed with regard to the assessment of such a
progress. Some representatives considered the progress impressive or important,
while others were of the opinion that the progress made at that session was rather
modest. Different views were also expressed with regard to the evaluation in

that respect of the work so far made by the Commission in the preparation of the
draft articles since the inceptiocn of its work con the subject.

143. Thus, some representatives underlined the fact that the preparation of the
draft articles was proceeding slowly, since the Commission had been working on the
topic for more than 10 years and the end of the work was still far off. It was
also stated in this connexion that it was becoming increasingly difficult to judge
the contents of the draft articles that the Commission edded from year to year to
the series without having a complete over-all picture of their actual legal
conseguences. How, in international practice, could the origin of State
responsibility be separated from its content and implementation? Only with a
complete text of parts I, IT and III of the draft could a realistic judgement

be made of the meaning of each article and its impact on actual international
practice.

1kl, Other representatives considered that while it might seem that progress

had been slow such an assessment was wrong. Actually, the Commission had already
adopted in first reading 27 draft articles covering the three first chapters and
the beginning of chapter IV of part I of the draft. It was therefore approaching
the completion, as requested by the General Assembly, of the first reading of

part I which contained five chapters. Then, the Commission could devote its
attention to the other parts of the draft and to the second reeding. For those
representatives, a realistic evaluation of the work so far accomplished should take
into account the fact that in the field of State responsibility it was

necessary for the Commigsion and the Special Rapporteur to study an enormous
heritage of State practice, international judicial decisions and doctrine, which
demanded the most careful consideration, and to examine that heritage in the light
of the profound political, social and legal transformations which had occurred

in the international community. It was also stated with regret that the Commission

fon.
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found itself compelled each year to give substantial consideration to a number of
other topics in order to comply with the General Assembly's recommendations. The
inevitable result was the fragmentation of the Commission's annual debate,
concretized in a small number of additional draft articles on various topies, to
the detriment of the urgent completion of drafts on topics closely connected
with the strengthening of international peace and security, especially the topic
of State responsibility.

145. The opinion was expressed that it was all the more urgent to codify the legal
rules concerning State responsibility, since the General Assembly had on its agenda
for the current session an item entitled "Draft Code of Offences against the Peace
and Security of Mankind". The Draft Code dealt with the individual responsibility
of State organs and thus covered a branch of international law which was distinct
from that relating to State responsibility for internationally wrongful acts. The
two were, however, complementary aspects of the legal regulation of internationally
wrongful acts. In its commentary to article 19 on "international crimes" and
"international delicts" the Commission had referred to the matter, not only

because the development in international law of the criminal responsibility of
individual State organs emphasized the increasing importance attached by
international law to the subject-matter of certain international obligations on
matters of peace and security, but also because it must be made clear that the
punishment of organs liable to criminal prosecution did not absolve the State from
its international responsibility. Those two notions of responsibility were
intended to discourage the commission of graver forms of wrongful acts affecting
the vital interests of the world commmity as a whole on matters of international
peace and security.

146. Representatives generally agreed that the Commission should try to complete
the draft articles under preparation as early as possible and that, in any case,
the first reading of part I of the draft should be completed within the term of
office of its present membership. The Commission should try to overcome the problems
posed by the departure from the Commission of the present Special Rapporteur, a
Judge-elect of the International Court of Justice, and try to proceed with its
work on State responsibility in accordance with the established time schedule.

The hope was expressed that the present Special Rapporteur would be able to submit
his final report on the remaining of part I of the draft articles before leaving
the Commission. One representative suggested that before the appointment of a
new Special Rapporteur for the topic, whose first report could be expected no
soconer than 1980, the Commission should devote a few meetings to a general debate
on the direction it should take, in the light of the reactions of substance to the
work it had accomplished on the topic.

1L7. Several representatives welcomed the decision taken by the Commission, in
accordance with articles 16 and 21 of its Statute, to communicate to Governments
through the Secretary-General chapters I, II and IIT of part I of the draft

articles on State responsibility for internationally wrongful acts and to request
them to submit their observations and comments on the provisions of those chapters.
It was, however, observed by cther representatives that the requested observations
and comments could be only preliminary or provisional, since Governments would

not have yet at their disposal the whole set of draft articles, particularly part I,
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and, consequently, they would not have an over-all view of the relationships
between the various provisions. In this connexion, it was suggested that the
deadline for submission of such observations and comments should be extended until
the end of 1980 and if possible wuntil chapters IV and V were available. One
representative also stated that the decision of the Commission to request the said
observations and comments might be premature in itself in view of the need to
proceed to the appointment of a new Special Rapporteur for the topic and to an
eventual general evaluation by the Commission of the work so fsr done on the topic.

2. Comments on the various draft articles

1L8. A number of representatives made specific comments on the five articles of
the draft (arts. 23 to 27) provisionally adopted by the International Law
Commission at its thirtieth session. A few comments were also made by certain
representatives on artiecles of the draft provisionally adopted by the Commission
at its previous sessions. In making such comments, representatives underlined
the tentative character of their observetions and the need for further detailed
study of the draft articles by their respective Governments.

Articles 5, 7. 8, 10 and 1b

149. Regarding the above-mentioned draft articles it was said that because of

the very complexity of the State machinery, the representative nature of the organs
envisaged in article 5 should be established in terms of its functions as well

as by reference to the definitions of internal law. It was also stated that a
more detailed study would be necessary in order to identify better the entities
referred to in paragraph 2 of article 7. Seriocus doubts were slso expressed
concerning the provision in subparagraph (b) of article 8 because on more than

one ocecasion political factions had set themselves up as instruments of authority,
although their representative nature lacked any legal basis. The same

observation was made with regard to article 10. Reservations were also expressed
with respect to article 14 on the grounds that the article would appear to assume
that an corgan of an insurrectional movement established in the territory of the
State existed with the consent of the State concerned. Furthermore, the
attributability of the conduct concerned to the State was defined in article 1k

in an even more clear-cut manner than in the cases referred to in articles 5 to 10
of the draft. Reference was also made, in connexion with these matters, to the
valuable experience of recent events in which States allowed armed bands or
paramilitary forces to perpetrate mets affecting international peace and security.

Article 19

150. Emphasizing that the draft articles on State responsibility must be viewed
especially from the standpoint of the preservation and consclidation of international
peace and security, some representatives commended the International Law Commission
for the distinction made in article 19 between '"international crimes" and
"international delicts". Such a distinction, which took into account the concept of
jus cogens codified in the 1969 Vienna Convention on the Law of Treaties, was
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considered of particular significance for the evaluation of the entire draft.
Those representatives praised the advancement in the development of the concept

of State responsibility which was represented by such a provision as the one
embodied in paragraph 3 {a) of the article, according to which an international
crime might result from a serious breach of an international obligation of
essential importance for the maintenance of international peace and security, such
as that prohibiting aggression. In the opinion of certain representatives, the
wording of other provisions of the article was, however, less unambiguous and in
the light of the recognized norms of international law defining “international
erimes'’. With regard to aspects of the drafting needing further improvement,
reference was made in general terms to the distinction between internationally
wrongful acts that were injurious to one State or a small number of States and
those that were injurious to the entire international community, as well as to the
inclusion of certain examples given in paragraph 3 of the article. Specific
reference was made to the protection of non-nuclear Powers from intimidations or
threats from a nuclear Power, to a constant threat to the peace and to war
propaganda as examples of eventual “international crimes’ deserving to be
expressly mentioned in paragraph 3 of the article.

151. Other representatives trusted that the Commission would keep its task fully

in mind in drawing its legal conclusions from the distinction made in article 19
between 'crimes' and “delicts” in respect of internationally wrongful acts. Vhat
was meant in legally significant terms by the notion of “eriminal responsibility”
introduced in the draft articles? That notion might sound appealing at the
political and emoctional levels but its conceivable legal consequences needed to be
clarified. The Commission's task was to prepare provisions on the responsibility
of States. That did not include the personal liability of individuals even where
their conduct was attributable to the State. Personal liability of individuals for
action in the international field was an entirely different matter. On the other
hand, it should be noted that the concept of international crimes included the
notion of crimen erga omnes. That concept should not lead, however, to the
conclusion that any kind of countermeasure was admissible. The prohibition of the
use of force under internatiomal law within themeaning of the Charter of the United
Nations must be observed also where measures against an "international crime’ were
concerned. The inclusion of the concept of "international crime” in article 19
must not lead to a restriction of the concept of the prohibition of the use of force
under international law. Apart from that, any other countermeasures must likewise
be in proportion to the crime or delict concerned. In order that its work might
have the largest possible impact the Commission should realize that international
law cculd be developed further only through realistic steps and with due regard to
its already existing rules.

152. In this ccnnexion it was explained that in distinguishing between "international
erimes” and "international delicts" the Commission had based itself on the most
recent conclusions drawn from international practice and also on the works of

highly qualified authorities. Moreover, the definition of “international crime"
given in paragraph 2 of article 19 was in keeping with the definition of norms of

Jus comens embodied in article 53 of the 1969 Vienna Convention onthe Law of Treaties.

The fundamental interests that the Commission had had in mind when drafting the
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definition in paragraph 2 of article 19 were the maintenance of international
peace and security. the safeguarding of the right of peoples to self-determination,
the international safeguarding of the human being and the international
safeguarding of the environment. Such a concept of an ‘international crime” was
not new. The provision that an “international crime” must be recognized as such
by the international community as a whole did not meen that it must be recognized
by every single member of the international community - for such a provision would
be tantamount to conferring a right of veto - but that all the essential groupings
making up the international community must concur on the point and that there must
be a general consensus among such groupings, whether social, economic or
geographical. The list contained in article 19, paragraph 3, was not exhaustive.
Moreover, all the examples given had been taken from existing positive law. Any
excessively facile interpretation or implementation was thereby cbviated. In
making the distinction between “international crimes’ and “international delicts®,
the Commission felt that different régimes of responsibility should be attached toc
each of those two types of internationally wrongful acts, but considered it to be
logical that, as in domestic legislation, the definition of a breach of an
obligation must precede the determination of the conseguences of such a breach.
The Commission would revert, therefore, to that aspect of the guestion in part II
of the draft articles dealing with the contents, forms and degrees of international
responsibility. At some time, the Commission must also specifically indicate the
bodies and organs which were to identify the existence of an "international crime”
and the consequences that must follow therefrom, The Commission had agreed that
that was essential. The determination of the existence of an internationally
wrongful act sufficiently grave to be regarded as a “crime’ and the consequences
thereof could not be left to any individual State. Article 66 of the Vienna
Convention on the Law of Treaties stipulated that any one of the parties to a
dispute concerning the application or the interpretation of article 53, relating
to treaties conflicting with peremptory norms of genersl international law, must
submit it to the International Court of Justice for a decision. Similarly. the
determination of the existence of an "international crime’ could be entrusted only
to a supreme international political or juridical body, whose procedures provided
every safeguard for the alleged offender, as was done in demestic legislation.

Artiecles 20 and 21

153. The basic distinction between international obligations "of conduct’ or "of
means’ and intermational cbligations ‘‘of result”, embodied by the Commission in
articles 20 and 21 of the draft, was expressly supported by some representatives.
The different nature of the international obligations falling under each of those
two categories reguired, in the opiniocn of those representatives, that the general
legal conditions which should be present to determine the existence of a breach of
an obligation falling under the category "of conduct' or "of means” should be
defined separately from the conditicns to determine the existence of a breach of an
obligation belonging to the category of obligations 'of result”. Moreover, the
distinction was not at all a theoretical one, but had a series of practical
ineidences for the international law governing State responsibility for
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internstionally wrongful acts., It was explained that the fact that a rule or a
distinction was expressed through codification in an sbstract form did not mean
that that rule or distinction was substantially an abstract elaboration. A norm
or a distinction was only abstract when established by theoretical deduction from
theoretical principles; it was not abstract when it was formulated by induection
from the position taken in actual cases, as was the case with the distinction made
by the Commission in the draft articles between obligations ‘of conduct™ or

“of means”’ and obligations “of result®.

154. Other representatives wondered, however, whether that distinction was actually
justified or needed. Those representatives recalled that every international
obligation, including the obligations described as obligations "of conduct” or

“of means‘’, aimed st a specific result and that, conversely, every international
obligation, including the obligations described as obligations “of result”, imposed
upon States the adoption of a certain course of conduct. Furthermore, it had yet
to be demonstrated that the distinction served any practical purpose from the
standpoint of the codification of the rules of international law governing States
responsibility. The Commission should, in the opinion of those representatives,
re-examine the distinction made and avoid intellectual refinements which might
complicate matters in practice.

155. A third group of representatives did not dispute that the distinction made
by the Commission might be useful for the codification of the law relating to
State responsibility, but considered that, as it appeared from some of the examples
given by the Commission itself, the distinction was not as clear-cut as the

draft articles implied. Im practice it was not easy to identify a given
obligation as ome "of conduct’ or “of means” or as one ‘of result’, and many
international obligations would appear to be rather mixed in nature. In this
connexion, it was observed with concern that there appeared to be a tendency to
characterize as obligations “of conduct” or “of means” what objectively and
according to State practice ought to be characterized as obligations "of result™.
Al]l those representatives wished to reflect further before pronouncing themselves
definitely on the distinction made by the Commission. 5/

) 5/ For further comments on the matter made in connexion with obligations
"to prevent a given event” referred to in artiecle 23 of the draft, see paras. 162
to 166 belaw.
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Article 22

156. Reparding article 22, it was recalled that a State was not responsible merely
because an alien had suffered an injury in its territory or within its jurisdiction.
For a State to incur responsibility for an injury suffered by an alien it was
necessary that some commission or omission could be attributable to the State
itself. The responsibility of the State would arise only if the State was obliged
in the case to prevent the injury suffered by the alien or to take certain remedial
steps following its occurrence and failed to do so.

15T. Certain representatives referred with approval to the inclusion of the
principle of "exhaustion of local remedies” in article 22 of the draft as a
prerequisite for the establishment of the existence of a breach of an international
obligation relating to the treatment of aliens. They considered, however, that for
the principle to be applicable it was necessary that the local remedies were not
only theoretically available but effective and sufficient to redress the injury
complained of by the alien concerned. The Commission should therefore study
further, from the standpoint of the progressive development of the international
law governing State responsibility, the possibility of allowing exceptions to the
application of the principle of "exhaustion of local remedies". For example, an
existing right of appeal apainst decisions of lower municipal courts might be so
illusory or unsubstantial as to excuse its not being exercised; an application for
local remedy might be unreasonably delayed or prolonged, etc. Reference was made
to the precedent set forth in artiecle 5 of the Optional Protocol to the
International Covenant on Civil and Politieal Rights.

158, In sddition to the principle of "exhaustion of local remedies", other factors,
such as the rule of naticnality and the time element, were also mentioned as
relevant for the establishment of an international claim for injuries suffered by
aliens. There should be a bond of nationality between the claimant State and the
injured person as well as a genuine and effective link between them, The
inhabitants of a protected State or aliens serving in the armed forces or on the
merchant ships of a claimant State might be an exception to the rule of nationality.
The bond of nationality not only should exist at the date of the original injury
but also should continue until the date of the Judgement or award. On the other
hand, it was said that in the sbsence o g period of limitation for international
claims the precise time of the breach of the obligation of the State, whether before
or after the "exhaustion of local remedies", might have no effect upon the claim,

Article 23

159. Some representatives considered that the intermationsal obligations "to prevent
a given event” referred to in article 23 were certainly obligations belonging to
the category of obligations "of result” but that the result aimed at by such
obligations was a very specific one, namely the prevention by the State of the
occurrence of an event caused by factors in which the State played no part. They
deduced therefrom that the obligations dealt with in article 23 were a particular
type of obligations "of result" that, because of its specifie nature, would need to
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be treated, for the purpose of determining the conditions required to establish the
existence of a breach, separately from other obligations "of result” in which only
action by the State was involved in the achievement or non-achievement of the result
specified by the obligation, as was the case in article 21 of the draft. Those
representatives shared the Commission's conclusion that in order to establish that
there was a breach of an international obligation "to prevent a given event" the
actual occurrence of the event that the State was required to prevent was necessary,
as provided for in article 23. Further, such an occurrence must have been made
vossible by the conduct that the State chose to adopt in the case in question,
whereas it could have prevented the occurrence of the event had it adopted a
different conduct.

160. For those representatives, the separate specific definition of a breach of an
obligation "to prevent a given event" contained in article 23 had practical
importance, particularly with regard to the determination of the moment and
duration of the breach of an international obligation. Moreover, the wording of
the article as well as its commentary took duly into account that the subject
matter of article 23 might be one instance in which the principle of force majeure
would apply and preclude State responsibility.

161. It was also stated that under obligetions of the kind referred to in article
23 the obliged State was expected to act with reasonable care; otherwise it could
not disclaim responsibility for the event which occurred.

162. Other representatives accepted in principle article 23 but considered that the
identification of the obligations "to prevent a given event" might be difficult and
might create problems for the interpretation and application of the rule laid down
in the article. It was not always easy to distinguish in conerete cases between
obligations "of conduct” or "of means" and obligations “of result" and still less
between obligations "of result” and obligations "to prevent a given event”. 1In

this connexion it was said that article 23 would seem to lie somewhere between
objective responsibility and responsibility based on fault. It was alsc stated that
if the obligations concerned related only to the prevention of an event by a State,
and not to its conduct in that respect, limitless controversies might arise about
the permissible and impermissible conduct in relation to that event. It was also
said that the article could be interpreted to mean that the responsibility of a State
was not in respect of a breach of an international obligation but in respect of the
result of the occcurrence of a given event, because according to its wording there
was no breach of the international obligation when the State failed to adopt
measures to prevent an event which did not occur. The opinion was expressed that,
in any case, article 23 would have to be looked at in the light of the provisions on
circumstances precluding wrongfulness and aggravating and attenuating circumstances
that the Commissicn intended to include in chapter V of part T of the draft. All
those representatives shared the view that the Commission should give some further
thought to the formulation of the provision embodied in article 23.

163. Some points concerning the relationship between articles 23 and 21 were singled

out by certain representatives as matters requiring further thought by the Commission.
Of particular regard were the distinction between "event" and "result”, the
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definition of the conditions required for concluding that a breach of an obligation
"to prevent a given event” existed, and the relationship between those conditicns,
Thus, for some representatives, the distinction between “event"” and "result" and
the need for such a distinction was not made sufficiently clear in the commentary
to article 23. 1In any case, it would seem advisable to avoid using the term "event"
in the article without further qualification, bearing in mind that the "event" in
question was an event which in itself did not necessarily constitute "damage" or

"a breach of law™ and that the breach of the obligation to which the article
referred could oceur even where there was no injurious consequence. Article 23
should also define more clearly the two conditions required for the conclusion that
a breach of an obligation "to prevent a given event" existed, namely: (a) the
oceurrence of the event which the State had the obligation to prevent and (b) the
establishment of the State's failure to prevent it. It would also seem preferable,
in drafting the article, to avoid negative forms of expression and to follow the
model of articles 20 and 21. With reference to the problems of causality which
come into play in article 23, it was said that the word "by" preceding the words
"the conduct adopted" suggested an impossible causal link, for it was not "by" that
conduct that the State did not achieve the result of preventing the occurrence of
the event, but rather by what it failed to do. In order to render clearer the
causal link that should exist between the occurrence of the event and the conduct
adopted, as the Commission explained in the commentary to the article, it was
suggested to reword the article to read as follows: "... There is a breach of that
obligation only if, as a result of the defects of the conduct adopted the State
does not achieve that result”. It was also said that the words by the conduct
adopted” could be deleted since cases could well be conceived where the State in
question was obliged to have recourse to a particular conduct, which might well be
the only possible one.

16h. Tt was also stated that the oblipation to prevent an event entailed an
obligation to act prior to the oceurrence of the event which was to be prevented.
The State assuming sueh an obligation must therefore take all appropriate measures
to prevent the event. It might, however, not be possible in practice to verify the
existence of such measures and their appropriate character and, hence, it might be
necessary to wait for the event to occur in order to be able to establish lack of
due diligence on the part of the State in question. That was the case when the
State was under an obligation to prevent injury to persons. If it seemed obvious,
however, that the conduct of the State must inevitably lead to the ocecurrence of

the event which was to be prevented, it would be logical not to have to wait for the
event in order to be able to establish the breach of the obligation. The Commission
should, it was maintained, reconsider the article along those lines.

165. Some other representatives expressed reservations about the substance of
article 23 because it was based on a distinction between obligation "of conduct” or
"of means" and obligations "of result” which was of difficult, if not impossible,
application in practice. Many international obligations were of a mixed nature,
involving elements akin to the obligations "of conduct” or "of means” as well as to
the obligations "of result"”. A number of obligations considered by the Commission,
in paragraph (3) of its commentary to article 23, as obligations "of result", did
not seem to correspond, in the opinion of those representatives, to that concept in
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the practice of certain Goverrments and, in any case, very few of the examples cited
constituted an obligation whose character was as clear-cut as it was implied. Tt
was true that the sharp distinction between the two said categories of oblisations
had been attenuated in articles 21 and 23 by the use of the words "if, by the
conduct adopted”, and in the case of article 23 by the considerations contained in
paragraph (6) of the commentary to that article, but those words and considerations
showed even more that in practice oblipations "of result’ could not be distinguished
from obligations "of conduct” or “of means”. Actually, the introduction in article
23 of the concept of obligations "to prevent a given event” as a subcategory of the
obligations "of result" mentioned in article 21 contributed to making increasingly
blurred the original doubtful distinction, from a practical standpoint, between
obligetions "of conduct” or "of means" and obligations "of result”.

166, The representatives referred to in the preceding paragraph expressed
bewilderment at the distinction made by the Commission between an obligation "of
result” and an obligation "to prevent a given event” when, in fact, the specified
result aimed at by the latter obliration wes precisely the prevention of a given
event. It would appear, it was said, that article 23 was only repeating in a
negative formulation the oblipation formulated in positive terms in article 21.
Those representatives wondered whether the distinction between a positive obligation
and a negative otlipation was sirnificant for the purposce of the draft articles
under preparation. It was elso questioned whether an obligation “to prevent a given
event” could always be separated from the obligations "of conduct" or "of means” of
article 20, Furthermore, the draft articles were mute on the question of whether an
obligation under article 20 might confliet with an obligation under article 23.
Lastly, it was also stated that article 23, read together with articles 20 and 21,
obscured unnecessarily the provisions contained in articles 16 and 17 of the draft
which defined the existence of a breach of an international obligation and the
irrelevance of the origin of the international obligation breached. All those
representatives agreed with the Commission that when s particular obligation
required a State to secure the prevention of a given event there could be a breach
of that cobligation only if the given event oceurred, but they did not share the
Commission's conelusion that the nature of these international obligations was such
as to make it necessary to include in the draft articles a special rule concerning
the determination of a breach of such an international obligation. Such a
determination could be covered by other articles of the draft, particularly if the
present article 21 was to be retained.

167. In addition to their reservations concerning the substance of article 23 and
the need for such an article, some representatives stated that they would have
further difficulties with the present wording of the article which they considered
to be too absolute. Thus, for example, it was said that the drafting of the article
did not embody some of the necessary qualifications outlined by the Commission in
the third and fourth sentences of paragraph (6) of the commentary to the article,
Attention was also called to the inappropriateness of the present wording of

article 23 from the standpoint of provisions of the draft relating to the
attributability of conduct, particularly in the case of situations covered by draft
articles 7, 8, 9 and 10,
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168. A reference was made to the importance of the notion of "damage" as a condition
for international responsibility and noted that the problems posed by erticle 23
would seem to support that position. The Preparatory Committee of the 1930 Hague
Conference, mentioned in paragraph (8) of the commentary to article 23, had
considered that the existence of "damage' and not the occurrence of an event as
such, constituted the source of international responsibility. Furthermore, contrary
to what was stated in paragraph (5) of the commentary to article 23, it was hard to
see how an attack on a person which caused no physical, moral or material damage
could engage the responsibility of the State for having breached the obligation to
prevent such attacks.

169. Finslly, it was also suggested that article 23, as well as article 22, should
be amalgamated with the present article 21. In such a manner a single article would
cover the questions to be dealt with specifically for establishing the existence, in
the variocus hypotheses, of a breach of an international obligation belonging to the
category called "obligations of result”.

Articles 24, 25 and 26

170. Several representatives supported generally the proposed provisions in articles
2k, 25 and 26 and considered that these articles reflected a laudable effort to
determine the "moment” and the "duration” of the breach of an international
obligation. An internationally wrongful act could be a simple act, not extending in
time, or an act extending in time (“continucus act”; "composite act™; "complex act').
It could also be an act relating to the prevention of the occurrence of a given
event which, in turn, might continue in time. The attempt made by the Commission
took duly into acecunt, in the view of those representatives, the concept of
"thickness" of time with respect to those various types of internationally wrongful
acts. At first glance the provisions on the tempus commissi delieti drafted by the
Commission might appear very detailed and even complicated, but such detail and
apparent complications were inseparable from the subject matter. Once the decision
had been taken to incorporate the element of tempus commissi delicti in the draft,
there was no alternative but to make detailed provisions such as the ones embodied
in articles 24, 25 and 26.

171. For those representatives the decision to include in the draft articles
provisions on the tempus commissi delicti was fully justified because of the
practical bearing of the determination of a series of questions of the great
importance for the rules of international law governing State responsibility. The
tempus commissi delicti was essential, for example, in determining the gravity of
the breach and, therefore, on its eventusl quelification as an “international crime’
or as an aggravating circumstance. It was also of very practical significance in
determining other guestions such as the existence of a denial of Justice, the
measure of the prejudice caused, the amount of reparation or compensation, the
possibility of restitutio in integrum, the period of limitation for the submission
of a claim, the nationality of the claim and the competence rationae temporis of an
international tribunal or jurisdiction.
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172, It was explained that the determination of the "moment™ meant the
determination of the time at which the existence of the breach of an international
obligation was established and responsibility came into being. A breach of justice
might consist of a vhole series of acts and omissions on the part of judicial and
administrative organs at different levels. The existence of an internationally
wrongful act in respect of an obligation in international law could be established
only when the act of the State was completed by the final act, i.e., when the organ
of the last instance intervened and confirmed what had been done by the lower
organs, It was only then that international responsibility could be established
and international legal action taken. Determining the "moment"” at which one State
could charge another with violations of international obligations was therefore an
extremely practical matter.

173. But even more significant was the determinationof the "duration" of a breach
of an international obligation. For example, in the case of an unlawful military
occupation the gravity of the act was very different if the occupation lasted one
day or several years. And it was obvious that the prejudice to be assessed was
that which occurred throughout the entire duration of the unlawful military
occupation. The “duration” of the breach was, generally, of great practical
importance in determining the existence of a breach and the prejudice caused in
instances where the wrongful act was an act extending in time, particularly a
“"composite act' or a "complex act'. A denial of justice, although deemed to take
prlace on the day the supreme court brought the injustice to its culmination, was
the result of actions by a whole series of judicial organs. The extent of the harm
caused would have to be calculsated right from the beginning, not from the final

moment when the supreme court had set its definitive seal on the act of the breach
itself.

174. The determination of the “duration” of a breach was also of particular
relevance in connexion with internmational oblipations prohibiting certain
diseriminatory practices in matters such as, for instance, racial discrimination or
apartheid. In such instances the act might be of a complex nature, a series of
wrongful acts committed in different concrete circumstances. An initial aet of
discrimination against a certain national of a foreign country was followed by
another act of discrimination against another national of that country and so forth.
At a certain point, it was no longer a series of separate distinct acts but a
discriminatory practice. It was at that point that the rule prohibiting the
diseriminatory practice in question must be regarded as having been violated, If
10 such separate acts were committed, the tenth would confirm the existence of a
violation of the rule prohibiting the discriminatory practice, but would not by
itself constitute a viclation of that rule. If it were not for the set of nine
acts before it, the tenth would constitute a single act, not entailing a violation
of the rule prohibiting the discriminatory practice concerned. It was precisely
for this reason that one needed to "refer back™. Moreover, there might be cases

of discrimination against individuals of various nationalities. At the point where
it was established that what the State had done constituted a discriminatory
practice, for instance a racial discrimination practice, then all States previously
affected could take action and complain officially against that praectice.
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175. Some representatives wondered, however, whether it wes really necessary or
advisable to have in the draft such detailed and complex provisions as those
embodied in articles 2L, 25 and 26 anad expressed reservations concerning the
retention of such provisions in the draft. The "moment" and the "quration” of a
breach of an international obligation were matters that might be left to a competent
tribunal or other international institution to decide. The articles did not
constitute a progressive development of the law and could complicate the application
of the rules governing State responsibility. Moreover, some rassapges of the
commentaries to the articles might give the impression that the Commission had been
more concerned with the impact of time on the jurisdiction of an international
tribunal than with the impact of time on the existence, nature or continuation of a
situation giving rise to an instance of State respensibility. It was also said that
article 25 did not add anything to what was already stated in srticle 18.

176. The question was raised why the abstract doctrine of tempus commissi delicti
had been introduced in the draft and why, once introduced, an attempt had been made
to create a theory of "relation back™. The commentary on article 25, for example,
suggested that the "relation back" was vital in such cases as discrimination against
non-nationals of a State. In his delegation's view an evidentiary point was being
confused with a point of legal substance. It was desirable to establish general
rules, but they had to be capable of specific applicaticn.

177. Some doubts were expressed about the utility of the series of articles on the
time factor, recalling the link between articles 24, 25 and 26 and article 18,
Further doubts were expressed about the placement of paragraph 2 of article 18 and
about the content of paragraphs U ana 5 of that article as had been explained to the
Sixth Committee two years earlier. Such doubts about the two latter paragraphs
applied mutatis mutandis to the content of article 25. Articles 24, 25 and 26
raised the fundamental point of whether the complicated provisions on the tempus
commissi delicti were relevant to the codification of the law on State
responsibility. WVhile the "moment" of the occurrence of the breach and the
"duration"” of the breach were perhaps decisive, as stated in paragraph {5) of the
commentary to artiecle 24, one should not fall into the trap of trying to codify the
whole of international law under the rubric of codifying the law of State
responsibility. The question of the time factor in relation to the jurisdiction of
8 court was in principle distinct from that of the time factor in relation to the
commission of the breach of an international obligation. The determination of the
"moment™ and "duration” of the breach was largely a procedural rather than a
substantive matter, as was the question of prescription, and the need for rules for
that purpose in the context of codifying the law of State responsibility was
questionable. It was the nature of the obligation allegedly breached that was
decisive in determining whether a breach oceurred, when a particular act was
performed or when the latest in a series of separate acts occurred. ZFExcept for
article 19, and to a lesser extent article 22, the draft did not distinguish between
different types of obligation on the basis of their nature,

178. It was also said that the legal determination of the "moment” and "duration' of
the breach of an international obligation couldmake sense only within the context of
other rules of international law for which such a duration was relevant. The
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difficulty was that those other rules did not necessarily and a priori require an
identical legal determination of the points in time at which a particular conduct
on the part of a State was considered to have bepgun and to have ended. Was it wise
to adopt a set of articles purporting to give a legal determination of the durstion
of conduct, irrespective of the context in which such duration was relevant? One
such context was the rule of international law laid dowm in article 18. Another
was the competence of an international court or tribunal, or other international
institution, to take cognizance of and appreciate the conduct of a State. However,
the legal determination of the points of time within which the conduct in question
was considered to have taken place would not necessarily be the same in both
contexts. Indeed, it would seem that the interpretation and application of the
relevant international instrument creating the competence of a particular court,
tribunal or other international institution was often, if not always, governed by
considerations other than those underlying the interpretation and application of
international rules creating rights and obligations between States, It seemed
doubtful whether articles 24, 25 and 26 really added anything to article 18 or
helped in its application. It was recognized that article 18 did not necessarily
refer to the period during which an international instrument was in force. It
might well be that rules laid down in a treaty were relevant for the appreciation
of acts of a State oceurring before or after the pericd during which the treaty was
in force. Indeed, article 18, paragraph 2, gave somewhat sweeping retroactive
effect to peremptory norms of general international law. Furthermore, it might well
be impossible to separate in law acts and omissions of a State occurring =t
different points of time. It mipght be that the acts and omissions tainted each
other or that, taken together, they constituted the conduct to which the
international obligations referred. Although that point was taken care of, to a
certain extent, in article 18, paragraphs 3, 4 and 5, one could not help wondering
whether the corresponding paragraphs of article 25, namely paragraphs 1, 2 and 3,
were not really a mere repetition of those paragraphs.

179. Certain representatives who did not have objections in principle to articles
2, 25 and 26, gquestioned, however, whether in view of different factors involved
it would be possible to find = priori definitions that would awply in all
circumstances. They also asked whether those factors which had important procedural
aspects should not have been examined in connexion with the part cof the draft
srticles dealing with the "implementation™ of international responsibility. Some
of those representatives wondered, for example, whether the scope of articles 25
and 26 was intended to cover situations in which the internationally wrongful act
might have retroactive effects or might produce consequences reaching far into the
future or occurring long after the act concerned had been terminated. Lastly, it
was said that articles 24, 25 and 26 would require, in any case, further
consideration by the Commission in view of the fact that they were clesely related
to questions to be dealt with in parts IT and III of the draft articles.

180. Comments were also made by certain representatives on some specific aspects of
the formulations adopted for articles on tempus commissi delicti included in the
draft. Regarding article 24 it was considered proper to have chosen the expressicon
"act not extending in time” instead of the expression "instantaneous act™, since it
did not exclude a breach whose effects continued subsequently. It was also

fovs



A/33/h19
English
Page 65

important that by the formulation adopted an "instantaneous act™ having continucus
effects was distinguished from a "continuous act. It was considered that the
formulation of article 24 should be amended. The first sentence was redundant and
could be deleted leaving only the second sentence, which could begin: "The time
of commission of the breach of an international obligation by an act of the State
... does not extend beyonad ...".

181. With respect to article 25 some misgivings were expressed by certain
representatives about the difficulties of 1nterpretat10n deriving from unusually
complicated concepts such as "continuous act", "composite act" and "complex act™.
Article 25, it was also stated, presented certaln "choice of law" problems for an
international lawyer, in the absence of a conventlon on the "choice of law" rule
appllcable to tortuous acts. In the case of a "continuous act", the problem of
"choice of law" might arise where a State applied the double "choice of law” rule,
in which case the act must be wrong by the law of the place where the action was
instituted and by the law of the place where the act was committed. The view was
expressed that it would be appropriate to specify the meaning of the expression
"moment when that act begins” used in paragraph 1 of the article. It was also
stated, with reference to paragraphs 2 and 3 of the article, that from a leral point
of view it seemed difficult to take the position that breache% though "composite
acts” and "complex acts" could be retroactive, relating to a period which pre-dated
the commission stricto sensu. Those cases should be strictly interpreted and should
follow the rule laid down in paragraph 1 of article 25.

182. So far as article 26 is concerned, cercain representatives reserved their
position in the light of their attitude concerning the need to introduce in the
draft articles special provisions dealing with international obligations “to prevent
a given event". On the other hand, it was stated that the occurrence of the event
vhich the State should have prevented being the sine qua non of the existence of a
breach of the obligation "to prevent a given event”, article 26 was correct in
considering that fact as decisive in the determination of the moment and the
duration of the breach. It was stated that an "event” might be instantaneous in
character and the Commission might consider a formuletion specifying that the
violation of the obligation took place at the moment "when the event occurred or
vhen it began", the violation extending in the latter case, as provided for in
article 26, over the entire period during which the event continued. Lastly,
deletion of the word "Nevertheless" at the beginnine of the second sentence of the
article was suggested.

183. Finally, it was suggested that articles 24, 25 and 26 could be combined into a
single article, as originally proposed by the Special Rapporteur. It was also
mentioned that articles 23 and 26 could be combined into a single article which
would deal separately with the determination of the "moment™ of the breach and with
the determination of the "duration™ of the breach, with respect to both events
having an instantanecus character and events having a continuing character.
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Article 27

18k. Several representatives underlined the great importance of article 27
concerning aid or assistance by a State to another for the commission of an
internationally wrongful act and supported the retention of the article in the draft.
Those representatives agreed generally with the Commission's determination that the
requirements of the progressive development of international law could not be
ignored in this case, as well as agreeing with the Commission's view regarding the
need to consider the subject matter in that perspective. A provision such as the
one set forth in article 27 would deter States from participating, even by means of
acts otherwise lawful, in the internationally wrongful act of another State. Aid

or assistance rendered by one State to another State which contributed to or
facilitated the commission or continuation of an internationally wrongful aet ought
to be regarded as a wrongful act even if, in isolation, the act by which such aid

or assistance was given, was not unlawful. For instance, the sales of arms by one
State to another in order to enable the latter to perpetrate an act of aggression or
to assist in perpetrating an act of aggression was a different matter from the sales
of arms made without any such intention. The sales of arms might be tainted with
wrongfulness, even if the act was not in itself wvrongful,

185. Scme of those representatives emphasized that article 27 constituted an
important step towards including in the draft articles some international legal
rules that were particularly important for the defence of international peace and
security. Tt should not be forgotten that, as the commentary to the article
indicated, breaches of the peace frequently involved and were sometimes a direct
result of actions by States other than the States carrying out the principal
wrongful act. Reference was made in this connexion to the interdiction and
sanctioning by the provision contained in article 27 of certain acts of aid or
assistance relating to the perpetration of an act of agoression, as the cne referred
to in article 3 (f}of the 1974 Definition of Aggression, as well as to the
maintenance of colonial domination by force, the maintenance of a régime of
apartheid, or the vioclation of national independence and sovereignty.

186. Other representatives considered that by including article 27 in the draft the
Commission had departed from its decision not to deal with primary rules”, since
in the context the notions of "joint tort-feesor", "accessory” and "accomplice”
constituted substantive rules. That decision had already been infringed in article
19 but had been departed from even more markedly in the case of article 27. One of
those representatives suggested the deletion of the article. Others expressed
reservations on the substance of the provision and considered that, in any event,
the present drafting of the article was much too sweeving in its formulation and
required further careful study by the Commission.

187. It was considered to be doubtful that article 27 was really in accordance with
applicable international law. Many of the situations quoted as examples of aid or
assistance referred to breaches of independent obligations under international law.
The Commission had rightly emphasized that it was not the objective of the draft
articles to establish new obligations. That, however, could be brought about
indirectly through the introduction of the notion of aid or assistance into
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international law. Thus, for instance, actions which were admissible under current
rules of neutrality might give rise, under a provision such as the one provided for
in article 27, to counter-measures or claims because they constituted acts of aid
or assistance. 1In addition, it was doubtful whether the general orientation of
article 27, which contained a largely subjective element, could serve as a valid
eriterion for determining the responsibility of States. Moreover, article 27 was
not concerned with whether or not an act of assistance hdd been contributing to
the internationally wrongful act. In elaborating that article, the Commission had
apparently transferred notions of internal penal law to the field of international
law. BSuch notions were, however, inappropriate as the basis for rules on wrongful
acts under international law.

188. A question was raised whether it was possible, or even advisable, to deal with
the variety of situations embraced by the notion of "aid or assistance for the
commission of an internationally wrongful act™ in one single abstract rule. As it
stood, article 27 provided that an act which taken alone did not constitute the
breach of an international obligation became an internationally wrongful act if
connected with an act by another State vhich, in turn, was an internationally
wrongful act. The connexion required was that the aid or assistance should be
rendered for the commission of the latter act. In other words, there should be an
element of intent. However, that element of intent in itself gave rise to a series
of queries. It would seem that a correct answer to some of these queries
presupposed that either the aid and assistance in itself of the internatienally
wrongful act of the State receiving the aid or assistance, or both, were of a
particular important character. Indeed, the very concept underlying article 27
seemed to presuppose that the legal relationship between the State committing or
contemplating an act and the State towards which such an act would be wrongful
affected the international obligations of a third State., There were, of course,
international obligations of the first State towards the second State which were at
the same time obligations towards the international community as a whole, but in
general the relationship hetween the two States, and in particular any primary rules
applicable only between them by virtue of a treaty, were res inter alios acta for
the third State., One was therefore inclined to establish a relationship between
article 27 and the "international erimes" defined in article 19, paragraph 2, of the
draft. However, the commentary to article 27 expressly rejected the limitation of
the applicability of its provisions to the internationally wrongful acts which
constituted such "international crimes”. The applicability of article 27 could also
be envisaged in cases where the aid or assistance itself bore a sufficiently
extraordinary character, even if the conduct of the State receiving the aid or
assistance was not an "international crime". However, even then, it would seem that
the gravity of the act committed by the State receiving the aid or assistance should
be an essential element in assessing, under article 27, the responsibility of the
State providing the aid or assistance.

189, It was stated that, although there might be cases in which the giving of aid or
assistance by one State to another could engage the responsibility of the former if
rendered for the commission of an internationally wrongful act by the latter, the
formulation of any rule in the matter should be carefully circumscribed. The
granting State must know that the aid or assistance beingz given was being used or
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would be used by the receivins State to cormit an internstionallv wrongful act, and
the granting State must intend to facilitate that act by giving the aid or
assistance. The Commission apparently acknowledged the need for those two key
elements, but the Wordlng of article 27 did not seem to give enough emphasis to
them. The phrase "'rendered for the commission of an internationally wrongful act"
was too imprecise and could lend itself to varving interpretations in concrete
cases.

190. The representatives who expressed supvort for article 27 welcomed that the
approach taken by'theComm1551oncxfthe subject—matterof article 27 from the standpoint
of “participation” of a State by "aid or assistance” in the internationally wrongful
act of another State, dlscardlng such concepts pertaining to the field of municipal
law as "complicity™ and ' ‘accessory”’. It was also noted with approval that the
Commission had also discarded the concept of "incitement”. The inclusion of the
element of "intent" in the formulation adopted for article 27 was welcomed by
several of these representatives. The stress placed on that element by the
Commission was an additional guarantee that only real forms of "participation” by a
State in the internationally wrongful act of another State would constitute
themselves an internationally wrongful sct of the State riving the aid or assistance.
Some representatives considered, however, that the element of "intent”, rendered in
the present wording of the artiele only by the word "for", should be made more
explicit. The article should develop that element further by prov1d1ng that the

aid or assistance should be accorded by one State to another State “with the
intention of rermitting or facilitating the commission of an internationally
wrongful act. It was also asked how and by what means the intentional element
should be established. Regarding the difficulties inherent in the establishment

of the intentional element and with reference to the exanple of the sale of arms

and military equipment, it was said that such a sale need not be a breach of an
international obligation unless otherwise prohibited by a convention, but that
restrictive conditions in the contract of sale could not preciude the responsibility
of the State exporting the weapons, if there were no apparent means of enforcing
such restrietions. Another aspect of article 27 mentioned as requiring a clearer
rendition related to the relationship between the provision contained in the article
and the distinction between wrongful acts directed only against another State and

wrongful acts directed against seversl States or the international community as a
whole,

191. Some representatives disagreed with the sugpestion made in the course of the
debate that article 27 should be limited to cases of aid or assistance rendered for
the commissicon of internationally wrongful acts whlch in accordance with paragraph 2
of article 192 would constitute "international crimes™ Such g limitation, it was
said, would mean questioning the notion of intent embodled in the artlcle. It was
also noted that the Commission had held that the act of aid or assistance envisaged
in article 27 should be considered a wrongful act "separate” from the wrongful act
of the State receiving such aid or assistance and should be classified differently.
However, as the Commission itself recognized, a different conclusion could properly
be drawm from article 3 (f) of the 1974 Definition of Aggression. In this connexion
one representative stated that in the case of the "international crimes" enumerated
in article 19, paragraph 3, it was important to classify the act of aid or
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assistance and the principal act in the same manmmer. It would be possible to
specify in article 27 that the gravity of the principal act also affected the
classification of the act of assistance. The view was also expressed that if the
present wording of the article would be retained there might not be many cases in
vwhich article 27 would apply. Some of the cases referred to in the commentary
might in themselves constitute an internationally wrongful act rather than coming
within the scope of article 27.

192. Lastly, some representatives welcomed expressly the intention of the Commission
to supplement chapter IV of part I of the draft with snother article concerning
cases of "indirect” or "vicarious" State responsibility, namely cases where because
of the existence of a de jure or de facto relationship of dependence between the
States concerned there were grounds for & disassociation between the attribution to
a State of the wrongful act and the attribution of the responsibility caused by that
act to another State.

/enn
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D. SBuccessicn of States in respect of matters other than treaties

193. Many representatives welcomed the progress the Commission had made in its
consideration of the topic of succession of States in respect of matters other than
treaties. The cutstanding contribution of the Special Rapporteur for the topiec

to the elaboration of the three additional draft artiecles was noted. A nhumber of
representatives hoped that the Commission would be able to complete the first
reading of the draft articles on succession of States in respect of 3tate property
and State debt at its thirty-first session in 1979 and to send them to Governments
for their views and comments. Tt was suggested that the draft articles thus
completed could serve as the subject of an independent convention.

194. Certain representatives said that the draft articles on succession of States
in respect of matters other than treaties were of paramount importance in view
of the fact that in instances of States succession controversies regarding State
property and State debts were bound to arise. It was also pointed out that the
far-reaching ramification of that subject on many other provisions governing
current international relations deserved thorough study. One representative,
however, seriously wondered to what the draft articles in question were intended
to apply. In his view, the main problems of State succession that had arisen
since the end of the Second World War had been solved by political agreements and
it did not appear that the new draft articles applied to any case of State
succession that had oecurred in the post-war period. There was a real risk that
the articles, like the Vienna Convention on Succession of States in Respect of
Treaties, would remain an academic exercise of a high intellectual level but of
little or no practical significance.

195. It was noted that the new volume in the United Nations Legislative Series
entitled "Materials on succession of States in respect of matters other than
treaties’, prepared by the Codification Division of the United Nations Cffice of
Legal Affairs, was a useful work and the Commission should make full use of it.

1. Comments on the draft articles as a whole

(a) General comments

19G. Many representatives who spoke on the subject supported or found no major
difficulty in the draft articles relsting to State debts (articles 23--25)
adopted by the Commizsion at its thirtieth session. It was pointed ocut that they
were simple, clearly worded and represented a falr balance of the interests of
the ereditors and those of the successor State.

197. Other representatives, however, found that the question of protection of
creditors was not sufficiently examined, not merely in the articles adopted at
the last session but in other articles, and thus welcomed the decision of the
Commission to give further consideration to it, especially in conjunction with
articles 18, 19 and 20, at their second reading.

198, Certain representatives stated that the draft articles adopted by the
Commission at its thirtieth session could not be properly understood unless other
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draft articles were clarified or the square brackets removed from them. It was
unclear, for example, whether the articles in question applied only to debts owed
to other States or to other debts as well. HNor was the legal meaning of the

term ‘‘pass tc' in draft articles 23, 2k and 25 certain. The view was expressed
that in considering the legal meaning of the word ‘‘pass to' it was necessary to
make a clear distinction between three separate, though interlinked, questions
arising in connexion with a succession of States, namely the guestion of
substitution of one debtor for another, the guestion of distribution of finanecial
burdens between predecessor and successor States, and the question of
international responsibility of a State for the payment of the debt. Various
questions arose out of the use of such terminology in those articles as well as in
other articles of the draft, and their full examination by the Commission was
needed before its presentation of a complete set of articles on the subject.

199. The view was expressed that it was necessary constantly to bear in mind that
the question involved was that of defining the international legal rules which
governed the substitution of one State for another in relation to property or
debts owed at domestic law. According to this view, international legal
obligations, if divorced from domestic law, must fall within the general sphere
of succession of States in respect of treaties.

{b) Structure of the draft

200. Certain representatives commented favourably on the Commission’s basic
approach of keeping a broad parallel between the articles forming Part I of the
draft (succession to State property) and those comprising Part II (succession to
State debts), each containing provisions relating to the same categories of
succession of States. The view was expressed, however, that, though perfectly easy
to define in theory, categorization was not so clearly evident in practice. The
birth of a State or the separation of part or parts of the territory of a State
was a painful process often accompanied by heated emotion based on political
motivations, and therefore the determination of different consequences for each
type of succession might be totally lacking in practical utility if certain legal
eriteria defining that categorization had not been previocusly established.

201. Representatives also welcomed the intention of the Commission to consider at
its next session the procedure for the peaceful settlement of disputes arising
out of the application or interpretation of the draft articles. It was pointed
out in this eonnexion that the provisions of articles 24 and 25 especially would
necessitate such a procedure because they contained only references to a division
of debt which would probably have to be settled by agreement and would not solve
the problem of who was liable prior to such a contractual distribution of the
debt. Such a dispute settlement machinery was also needed to define in each case
the meaning of an “equitable proportion” of the State debt and of the “relevant
circumstances” which had to be taken into account under articles 2L and 25.



A/33/M10
English
Page T2

(¢} Relationship between the present draft and the 1978 Vienna
Convention on Succession of States in Respect of Treaties

202. Several representatives stated that the draft articles on succession of

States in respect of matters other than treaties should be viewed as supplementing
the Vienna Convention on Succession of States in Respect of Treaties adopted in
August 1978 and should follow as far as practicable the form, structure and terminology
of the latter. It was thus suggested that the Commission should review the

relevant parts of its draft on succession in respect of matters other than treaties
in order to adjust them to the new Vienna Convention. As an example, deviation of
the wording of article 22, paragraph 2 from that of article 13 of that Convention

was pointed out.

2. Comments on the various draft articles

Artiecle 18

203. Many representatives expressed the view that the word “international” between
square brackets in article 18 should be retained to make it clear that the words
“State debt” in the draft meant only international financial obligations owed to
another State or other subjects of international law and thus precluded financial
obligations indebted to private juridicel or physical persons. Inclusion of the
debts owed to private persons within the scope of the draft articles would, it

was feared, constitute an interference in the internal competence of successor
States. Some representatives further stressed that succession to State debts should
take place only if they were compatible with contemporary international law, in
particular with the principles embodied in the Charter of the United Nations.

204. On the other hand, several representatives thoughtthat the word “international
should be deleted so that the scope of application of the draft articles would be
broad enough to encompass all types of finanelal obligations chargeable to the
State. It was pointed out that restriction of State debts to international ones
would be contrary to State practice. In the opinion of one representative, the
confinement of State debts to international obligations appeared self-contradictory
and self-defeating. He added that, for example, certain crimes against humanity
and violations of fundamental human rights and of the rules of international law

by the predecessor State with regard to its nationals would give rise to obligations
under international law which beceme of great relevance in the relations of the
successor State with other States. Claims of that nature, originating in events
occurring between the years 1933 and 1945, were still outstanding, though guite

a number of them had been met.

Article 21

205. Certain representatives expressed doubts about the principle underlying draft
article 21, which might prove particularly controversial, because it 4id not take
the views of the population of the ceded territory into consideration. It was
said that such transfer would be contrary to the purposes and principles of the
Charter of the United Nations if it was made without the consent of the population
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concerned. The difficulty would also arise if the transfer of part of the

terrltory of a State was defined differently by the ceding State and by the
receiving State.

206. Commenting on the distinction between article 21 and article 24, the question
was raised as to the purpose of such distinction since, according to article 2

which required a succession to occur in conformity with the international law and
in particular the United FNations Charter, the separation of parts of the territory
of a State could only take place when peoples had the right to self-determination.

Article 22

207. Some representatives underlined the importance of the tabula rasa, or the
clean slate, principle which formed the basis of article 22. The principle was
particularly significant, it was stated, in view of the situation that States would
face during the early years of their existence if they were required to pay all

the debts of the predecessor State. That principle offered the people of the

newly independent State concerned favoursble conditions for the implementation of
their right to self--determination.

208. The view was expressed that although under article 22 agreement could be
concluded between the newly independent State and the predecessor State for the
rassing of a debt, the former State should have the right to repudiate any such
agreement if it was obtained from that State involuntarily.

Article 23

209. Several representatives supported the rule embodied in article 23. It was
considered to reflect fairly well-established practice of States. Paragraph 1,
in particular, was thought to have been accepted generally in the doctrine.

210. Commenting on paragraph 2, it was stated that the attribution of State debts
to the component parts might be viewed as providing for debt collection rather
than a reservation of obligations in respect of the passage of State debts. The
arrangements were internal within the new successor State and could be designed
to facilitate performance of obligations or repayment of existing State debts.

211. Some representatives, however, entertained doubts as to the justification
for including paragraph 2, which in their views concerned the internal aspects of
the problem of succession to State debts. It was pointed out that the
distribution of debts under internal law of a State had no bearing on the legal
status of the creditors of that State. The provision of paragraph 2 might give
rise to erroneocus interpretations which were contrary to the generally accepted
principles of law regarding financial transactions. It was suggested therefore
that the Commission should redraft that paragraph in clearer terms. It was
suggested that the new wording might read as follows: '"The successor State may,
without prejudice to the foregoing provision, attribute, in accordance with its
internal law, the whole or any part of the State debt of the predecessor State to
its component parts."

/...
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Articles 2L and 25

212. Although some representatives supported articles 24 and 25, which were based
on a common concept of equity, several representatives expressed opposition or
reservation regarding that concept as embodied in those articles. Most of these
latter representatives stated that the expression "an equitable proportion” was
too vague and the phrase “taking into account all relevant circumstances” was not
clear. It was suggested that an effort should be made to find more precise
wordings, or an illustrative and non-exhaustive 1list of elements which would
constitute ‘relevant circumstances” could be included to help determine what was
an “equitable proportion”. In this connexion, the capacity to pay the debt was
mentioned as one of such elements. Alternatively, it was suggested that the
Commission should revert to the formulation adopted for article 21, which would
require taking into account, inter alia, the property, rights and interests which
pass to the successor State in relation to that State debt.

213. Emphasizing another basic element embodied in these two articles, namely

that of the passing of the State debt through an agreement between the predecessor
and the successor States, some representatives considered that such an agreement
would provide the most favourable solution, would offer maximum legal security and
would protect the lawful Interests of all parties concerned. It was at the same
time pointed out that such an agreement could not take away the interests of the
creditor without the consent of the latter. It was hoped, in any case, that the
position of creditors should be defined more clearly in these articles.

214, The view was expressed that article 24, paragraph 1, as it was drafted, could
be interpreted to enable the predecessor and the successor States to enter into

an agreement contrary to the concept of equity. It was further suggested that

the drafting problem in articles 24 and 25 might be solved by stressing initially
the requirement for the predecessor and the successor States in the case of
article 24, and the two or more successor States in the case of article 25, to
agree on the just apportionment of the State debt, and by establishing the
residual rule that in the absence of agreement an equitable proportion would pass
to the successcr SBtate cor States.

215. It was also stated that the question of the dissclution of a country under
foreign domination into several independent States could present many problems,
particularly if debts or property were passed to new States by a unilateral act
of the metropolitan country and were therefore probably divided unequally.
However, if they were passed to new States under an agreement among the new States,
there was a greater chance of equal distribution. A fair distribution of debts
should, moreover, take into account the distribution of property. If the
geographical distribution of immovable State property referred to in article 16,
paragraph 1 (a) was unequal and unfair originally, the new State which suffered
thereby should receive a compensation or a reduced percentage of debt, even if
the debt had no direct relation with the immovable property.
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k. Questions of treaties concluded between States and international
creganizations or between two or more international organizations

216. A number of representatives welcomed the substantial progress that the
Commission had achieved at its last session with regard to the question of treaties
concluded between States and international organizations or between two or more
international organizations. The outstanding contribution of the Special
Rapporteur for the topic was also noted. Certain representatives stressed the
importance of the topic and the usefulness of the work of the Commission in view
of the increasing role played by international organizations in international legal
life and the expanding participation of such organizations in international treaties.
It was stated that the codification of the questions relating to treaties

concluded by international organizations would cover a significant section of

the law of treaties which had still remained untouched since the 1969 Vienna
Convention on the Law of Treaties dealt only with treaties between States.

217. Tt was hoped that the Commission would achieve further progress in preparing
the draft on this topic, so that the first reading of that draft could be finished
as soon &s possible. It was further hoped that the Commission would suceceed in
preparing draft articles which could form the basis of a convention commanding at
least the same authority as the Vienna Convention on the Law of Treaties. Such

a convention should take into account, as far as possible, the rules of
international law applicable in the field of international crganizations. Only
thus, it was believed, would it be possible to establish an adequate basgis for

the further development of those rules.

1. Method of work and scope of the draft

218. Most of the representatives who spoke on the subject endorsed the method
focllowed by the Commission of keeping as close a parallel as possible between the
Vienna Convention on the Law of Treaties and the draft articles under preparation.
The general approach of the Commission to examine the articles of the Vienna
Convention one by one before it could reach visble conclusions on the subject-
matter of the present topic was also supported, though it was not considered to be
necessary for the final text to deal explicitly with every single article of that
Convention.

219. While subscribing generally to the Commission's basic method, scme
representatives stressed that the intrinsic link between the Vienna Convention

on the Law of Treaties and the rules on treaties concluded between States and
international organizations or between two or more international organizations
should not be transformed into a mere analogy, which might be misleading. It was
thought to be desirable to take due account of the major differences between a
State and an international organization when establishing general rules and
preparing further draft articles. The need was stressed to distinguish those two
types of entities - one sovereign and the other not - especially from the viewpoint
of their legal personality under international law. It was considered to be most
important to prevent any possible impairment of the substantial interests of
sovereign States as a result of action on the part of international organizations.
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220. The regret was expressed that the Commission was still reluctant to accept
international organizations as increasingly important participants in world
affairs, possessing legal perscnality similar to that of a State and capable of
entering into treaties in much the same way as States. International crganizations
could be responsible for their acts and could be victims of breaches of obligation.

221. With regard to the scope to be covered by the draft articles, one
representative was of the view that codification was really needed only for the
procedures through which an international organization might become party to a
bilateral or multilateral treaty with States, and that treaties concluded only
between international organizations could for the moment be left aside, as they
presented very little juridical interest.

o, Comments on the draft articles as a whole

222, Most of the representatives who cormented on the topie found generally
acceptable articles 35, 36, 37 and 38 adopted by the Commission at its last
session, since they were based on the texts of the Vienna Convention on the Law
of Treaties with certain variations necessitated by the essential differences
between States and international organizations. As a most important variation,
references were made to the requirement under artiecles 35, 36 and 37 that thira
organizations must expressly accept an obligation and assent to a right and that
such acceptance and assent must be governed by the relevant rules of the
organization concerned. A warning was expressed, however, that in emphasizing
that international organizations should act in conformity with their own rules the
Commission should not allow the basic rule of article 46 of the Vienna Convention
on the Law of Treaties, relating to internal law provisions regarding competence
to conclude treaties, to be undermined,

223. The view was expressed that, in dealing with the effect of treaties concluded
by international organizations vis-d-vis third States, the Commission seemed to

be confronted by the premise that all the activities of all international
crganizations were governed exclusively by legal considerations. Many of the
actions of many international organizations were dictated by the shifting
composition of a mathematical majority, guided by real or assumed self-interest,
rather than by strictly legal considerations. The question was raised as to

how it was possible, under such cireumstances, to construct a legal edifice based
on rights and obligations, as legal concepts, in which the assent of the
international organization in gquestion must be governed by the relevant rules of
the organization, as stated in articles 35, 36 and 37. For example, if a
mathematical majority instructed the chief administrative officer of an
international organization to take action in relation to an international treaty of
which he was the depositary, how was that officer to act if he had doubts as to the
legal validity of the act he was being requested to perform on the basis of a
decision governed by the relevant rules of the organization?

224, It was said that the draft articles on the topic were becoming too lengthy,
and the hope was expressed that the Commission would be able to simplify and
shorten them.
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3. Comments on the various draft articles

Article 2, paragraph 1 (i)

225. It was stated that the definition of "international organization™ in article 2,
paragraph 1 (i), simply as "intergovernmental organization" left much to be

desired, since many intergovernmental organizations did not currently and probably
never would possess the power to enter into treaties. He hoped that the

definition could be amended in such a way as to cover only those intergovernmental
organizations which had the capacity to assume rights and obligations under
intergovernmental law and, hence, to enter into treaties.

Article 6

226, One representative expressed full agreement with the provisions of article 6.
As an example supporting the rule embodied therein, he referred to the treaty-
making powers of the European Economic Community, which not only extended to
matters covered by express provisions of the Treaty of Rome but also embraced the
power to conclude treaties whenever the Community hed laid down common rules to
give effect to common policies.

Article T

227. One repregentative wondered why the Commission had not specified in article T
that the executive head of an international organization, in virtue of his
functions and without having to produce powers, was considered to represent that
organization for the purpose of performing all acts relating to the conclusion

of a treaty. He suggested that an analogy could be drawn with article T,
paragraph 2, of the Vienna Convention on the Law of Treaties, which considered
certain persons as representing their State in virtue of their functions and
without having to produce full powers.

/oo
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Articles 19 bis, 19 ter and 20 bis

228. It was maintained that the provisions of the draft relating to reservations
and objections were toc strict compared with those of the Vienna Convention on the
Law of Treaties, since the possibility of an international organization making
reservations or entering objections to reservations in treaties involving States
and international organizations was, in most instances, limited to situations in
which the participation of an international organization was not essential to the
object and purpose of a treaty. Essentially envisaged in those provisions was the
case in which a multilateral treaty was open to participation by all States and to
certain international organizations on a footing similar to that of States. It
should therefore be possible to find some alternative wording to express that
concept in order to avoid controversy in cases in which the participation of an

international organization was not "essential to the object and purpose of the
treaty”.

Article 34

229. Some representatives specifically endorsed the general rule contained in
artiele 3k.

Articles 35 and 36

230, Certain representatives wondered whether articles 35 and 36 had taken
sufficient account of the current practice. A reference was made to a frequent
practice of States to include in a treaty between them a specific procedure to be
followed with respect to situations arising with regard to the implementation of
that treaty. The negotiating States could either set up, by the treaty, an
international institution with the specific task of taking decisions regarding the
implementation of the treaty or entrust that task to an existing international
organization., In the latter case, both article 35, paragraph 2 and article 36,
paragraph 2 of the draft would presumably apply, and thus such agreement would not
be legally effective without "acceptance in writing" by the organization concerned
and only to the extent that the function fell “in the sphere of its activities”.
In this view, however, such a rule was not always applied in current international
practice, and its introduction would create unnecessary rigidity. The representative
was not aware, for example, of acceptance in writing by a United Wations organ in
all cases where treaties between States entrusted tasks to the President of the
International Court of Justice or the Secretary-General of the United Nations with
respect to the designation of arbitrators or conciliators under a dispute settlement
clause. Since the practice of entrusting functions to an existing organization
rather than ereating a separate ad hoc organization was commendable, articles 35
and 36 should not be interpreted as allowing a State party to a treaty of the type
under discussion to invoke the lack of acceptance in writing by the organization,
the non-application or misapplication of the relevant rules of the organization,
or the fact that the function in question did not fall within the sphere of its
activities, as grounds for refusing to accept the results of an actual exercise of
the function by the organization under the treaty.

A
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Article 35

231. Certain representatives supported the rules embodied in article 35. However,
the view was expressed that the formulation of paragraph 2, referring to "the
sphere of the organization's activities", was too flexible; a clear reference

should be made to the competence of the organization in guestion as stipulated by
the rules of the organization.

Article 36

232. The slight deviation from the Vienna Convention on the Law of Treaties which
the Commission had adopted in article 36, paragraph 2, to the effect that the assent
of an international organization to the acquisition of a right could never be
presumed, was noted with approval. That formula was in keeping with the relative
rigidity of the internal law of international orgenizations, compared to the
flexibility of the constitutional law of States. Another view, while accepting

the content of the provision of paragraph 2, was expressed to the effect that a
clear reference should be made to the competence of the organization in gquestion

as stipulated by the rules of the organization.

Article 36 bis

233. The representatives who commented on article 36 bis were divided into three

groups, namely those who were against the inclusion of the article in the draft,

those who were in favour of the article, and those who considered further careful
study by the Commission was necessary.

234. First of all, many representatives expressed serious objections to or doubts
about the desirability of including artiele 36 bis and suggested it be deleted from
the draft or redrafted entirely. The belief was expressed that the questions dealt
with by article 36 bis could be answered only by taking into account the respective
rules of each specific international organization, which could vary considerably

in content. Tt was alsc sald that the establishment of a particular category of
third States members of an international organization in regard to treaties
concluded by that organization but to which those States were not themselves parties
was not justified. According to another view, it might easily happen under

article 36 bis that an international organization would be empowered to conclude

a treaty in the absence of a consensus among its States members, s¢ that some would
not observe the treaty. The question was alsc raised as to whether the situations
envigaged in that artiecle might not be covered by the provisions of artiecles 35

and 36.

235. Several representatives pointed cut that the provisions of article 36 bis were
in contradiction with articles 34 and 35 and the generally accepted rule of
international law that treaties could not create rights or obligations for third
States without their explicit consent. Article 36 bis was thus considered to be
applicable only to "supranational’ organizations, which alone were empowered to

[ovs
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bind their States members by the treaties they concluded. This point was stressed
especially with regard to subparagraph (a) of the article; no member of an
international organization, as distinct from a "supranational” orgenization, could
be imposed of obligetions by treaties which were concluded by the organization
without their explicit consent., The opinion was expressed that if article 36 bis
was retained, it should be limited to subparagraph (a), which should be amended to
read "the relevant rules of the orgenization applicable at the moment of the
conclusion of the treaty provide expressly that the States members of the
organization are bound by the treaties concluded by it",

236. With respect to subparagraph (b), most of the representatives who objected
to article 36 bis questioned the appropriateness of the word "acknowledge' because
it was too vague and susceptible to too many interpretations. It was noted that
the term "acknowledge" was clearly not the same as the express consent required
under articles 35 and 36. A further question was raised as to the basis by which
the States members of an organization, under subparagraph (b), could participate
in the negotiation of a treaty which concerned only the orgenization to which they
belonged. Moreover it was pointed out that if the organization was not empowered
under subparagraph (b) to undertske international commitments on behalf of its
nember States the situation would be identical to that covered by articles 35

and 36 and there was no reason to apply separate rules to it. The view was also
expressed that subparagraph (b) would seek to establish procedures for comcluding
treaties which might not correspond to the provisions of the internal law of
States and might thus run counter to article 46 of the Vienna Convention on the
Law of Treaties, which, in certain cases, permitted internel law to prevail,
Lastly subparagraph (b) was regarded as undesirable becsuse it did not specify
clearly in what manner and, particularly, by what procedure the States members of
an organization should agree to be bound by a treaty concluded by the latter, and
also because in the case of a large organization the solution of having some

of the member States bound by an agreement concluded by the orgenization, while
others were not, did not seem effective in view of certain recent examples. As an
alternative formula which could resolve the question raised by subparagraph (b),
it was suggested to return to the text submitted by the Special Rapporteur to the
Commission at its last session,

37. Secondly, several representatives advocated the retention of article 36 bis
in the draft for various reasons. It was stated that the general rule embodied
in that article was entirely Justified by the growing practice of States. There
was no doubt, it was said, that States could become members of an international
organization whose constituent instrument enabled it to enter into international
agreements with third States that were binding not only on the organization but
also on its member States. In other words, the member States accepted in advsance
that the organization could enter into agreements with third States which could
confer rights or impose obligations on its members, According to this view, the
problem was not confined to treaties entered into by "supranational” organizations;
there was. also the case of a headquarters agreement concluded by an international
organization with one of its member States providing for immunities and
privileges for other member States, It was not so much a question of granting a
new status to members of an international organization as of ensuring that the
draft articles corresponded to the realities of everyday international life.
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238, According to another opinion States could delegate treaty-making capacity to
an international organization, so that they could be bound individually by virtue
of the fact that the organization was a party to a treaty, as in the case of the
Buropean Iconomic Community or the Apndean Pact. Member States could always
control the scope of the obligations to be entered into by the organization, It
was therefore felt that the rule contained in article 36 bis would be useful to
small countries in collective negotiations conducted through or by virtue of
organizations representing their interests., It was similarly noted that although
under article 36 bis member States of international organizations acquired
obligations and rights under a treaty not formally concluded by them or on their
behalf, there existed a double safeguard for such States. First, the provisions
of the treaty itself must be such that its implementation necessarily entailed
certain conduct on the part of and vis-a~-vis such member States, and secondly, the
treaty must have been validly concluded by the international orgsnization, which
implied that in some way or another the member States had empowered it to
conclude treaties entailing effects regarding their rights and obligations.

239. With reference to the criticism of article 36 bis as serving the purposes and
interests of some particular existing organizations and their members, it was said
that the rule formulated in that article served to protect the State or other
entity which entered into a treaty with an international organization, just like
the unchallenged rule of international law embodied in article 27 of the Vienna
Convention on the Law of Treaties, Such a system, according to another view,
would accord a favourable legal standing above all to third world countries.
States which had concluded a treaty with the Europesn Economic Community (EEC),
for example, were entitled to make direct claims against any of the member States
of the Community on the basis of article 2285 of the Treaty of Rome which stated
that such treaties were binding on its institutions and on the member States,

Even though EEC might currently be the only organization which in conecluding
treaties bound its members directly, the guestion was certainly not only of
regional relevance since EEC implemented a policy of world-wide economic and
development co-cperation. The view was also expressed that although
"supranational” organizations were a special type of organization because they
were more highly developed, they were nevertheless international organizations in
every sense within the meaning of article 2 of the drafst.

240, While subscribing to the principle contained in article 36 bis, certain
representatives felt that the use of the expression "third States members" was not
satiafactory and could be improved. It was said that the misinterpretation of the
article by some representatives had been based on the erroneous assumption that
States members of an international organization were third parties in the

sense of pacta tertius nec nocent nec procent.

241, Some doubts were expressed about the words "for them", because at least in the
case covered by subparagraph (a), it was the constituent instrument of the
organization, rather than a subsequent treaty concluded by it, which was generally
the primary source of the rule that rights and obligations could arise for member
States from such a treaty.
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o242, Supporting subparagraph (a), one representative considered that it was
logical and an accurate reflection of current treaty practice. Another
representative noted that the subparagraph would protect the other party of a
treaty concluded by an international organization by obliging the member States of
the organization which were not parties to the treaty to perform the obligations
they undertock through the treaty.

243, With respect to subparagraph (b), it was said that it reflected the current
practice, adopted in particular by the Lomé Convention between EEC and the African,
Caribbean and Pacific States. Certain other representatives also supported the
subparagraph, though one of them felt the wording was not satisfactory.

24k, It was further stated that, though the basic rules of article 36 bis were
acceptable the statement in paragraph (7) of the commentary to that artiele to the
effect that the article "would respect the right of each member State to refuse to
agree to the organization's simultaneously creating obligations and rights in its
regard" was not appropriate. In his view, on becoming & member of an
international organization, a State accepted the internal rules of that
organization, whether contained in its constituent instrument or validly adopted
later., Those rules alone determined the power of the organization to enter into
treaties, In many cases the constituent instrument or other internal rule
required the unanimous consent of the member States in order that an organization
might validly conclude such a treaty; in other cases the relevant rules might
provide for other ways of taking the decision., The decision was taken either at
the moment the organization was established and expressed in its constituent
instrument or at some later stage. The decision was necessarily a collective one,
since it could hardly be imagined that a treaty conecluded by the organization
would entail rights and obligations for some of its members but not for all., Thus
it was pointed out that the view was justified as expressed by certain members of
the Commission, and reflected in paragraph (7) of the commentary to the effect that
"the acknowledgment of the States members of an organization was a collective one
and its expression dependent on the rules of the organization". Similarly, a
State which became a member of an existing international organization was bound to
accept that treaties validly concluded by that organization before its entry had
the effects described in article 36 bis, with respect to itself as a new member.
There again, the general rule of the equality of member States of an international
organization admitted of no other solution, unless both the original member States
and the other party or parties to the treaty concluded by the organization
expressly agreed cotherwise.

245, Lastly, many representatives found that article 36 bis had raised some
delicate, complex and difficult questions which could not easily be solved by

the formula proposed in that article and therefore felt that the Commission should
give further careful consideration to it, It was hoped that the Commission take
into account not only dogmatic views but also the realities of the modern world.

246. The view was expressed that the guestion dealt with by article 36 bis was one
of the basic issues involved in a better understanding of the legal nature of
international organizations. The solution did not lie in simply meking a treaty
concluded by the organization binding on its States members, but rather in the
general attitude which the organization actually adopted with regard to two basie
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problems, namely the participation of member States in the decisions of the
organization and the value of those decisions with regard to member States. Both
problems would have a distinet repercussion on the treaties, according to the
degree of the member States' integration in the organization. It would, in the
final analysis, depend on the extent to which member States participated in the
orgenization and granted powers to it, and the problem might also vary not only
according to the specific type of organization in question but also according to
different points in time or different geographical regions.

o47. Tt was also pointed out that, while the issue posed by article 36 bis might
currently concern only EEC, many countries had already entered into complex
treaty relations with that Community and those treaties sometimes took the place
of, or supplemented, bilateral treaties with individual members of the Community.
It was necessary, according to this view, to find a proper equilibrium between the
relativity of the supranationalism of such an organization with regard to its own
members, and the obsoluteness of such an organization's character in relation to
non-members contracting with it, That was a real problem which could not be
brushed aside merely because there was as yet apparently only one international
organization possessing those duel characteristies at the same time. The need was
therefore stressed for much fuller information on the issue to which article 36 bis
addressed itself, at both the bilateral and multilateral levels,

248, The view was further expressed that for two reasons the arguments advanced in
support of article 36 bis were not very logical. Firstly, the question of the
rights and obligations of member States of an international organization pursuant
to the terms of a treaty between the organization and another State was a different
matter from their entitlement to that status under a general rule of international
law, Secondly, so long as member States of an international organizaticn

retained their capacity as sovereign States it would be preferable for their status
to be regulated by the general provisions of articles 35 and 36 rather than by
aceording them a new status as third States members of an international
organization, It was not desirable to have the rights and obligations of States
inter se negotiated through an international organization. In that case, those
States could no longer be regarded as third States and the systen would no longer
work, Even in the case of EEC, member States and the Community itself were

always represented separately in international forums. It was felt that the
International Law Commission had not yet considered that aspect of the question and
it was urged that the entire question should be examined comprehensively rather
than on a piecemeal basis,

F. Status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier

249, The present section of the report summarizes exclusively the comments on the
gquestion of the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier made in the course of the consideration by the
Sixth Committee of the report of the International Law Commission on the work
done at its thirtieth session. It should be noted, however, that several
representatives refrained from commenting on that chapter of the Commission's
report and merely referred to the statements made in this respect by their
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respective delegations during the consideration by the Committee of item 116 of

the current session of the General Assembly entitled "Implementation by States of
the provisions of the Vienna Convention on Diplomatic Relations of 1961: report ef
the Secretary-General',

250, Beveral representatives welcomed the work done by the Commission and its
Working Group on the guestion of the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier. They expressed the view that
the Commission's work had shown that on most of the questions identified by the
Commission written legal rules on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic ecourier were either non-existent or
quite inadequate. They further considered that such a work constituted a solid
basis for the future efforts that the Commission should make concerning the study
of the subject. A number of representatives who spoke on this question
emphasized that the work should be continued with az view to elaborating a protccel
on the subject and that the Commission itself should undertake that task. It

was believed that such a protocol would contribute to the further promotion of
international law and advance friendly relations among States, It was also
stated that such a protocol should be based on the 1961 Vienna Convention on
Diplomatic Relations and develop it by strengthening and complementing that
Convention. Referring to possible elements to be included in a future protoccl,
some of the representatives mentioned above suggested that it should clearly
define the terms "diplomatic courier” and "diplomatic bag". It was also stated
that the protocol should provide for the personal inviolability of the courier and
for the obligations of the receiving and transit States to take all necessary
measures for his protection, It should alsc provide for the complete immunity of
the diplomatic courier from the jurisdiction of the State in whose territory he
travelled, for his exemption from inspection of personal baggage, for the
inviolability of his residence both in the receiving State and in the transit
State, and for all the privileges and immunities granted to diplomatic
representatives, It was further considered to be necessary to determine in the
protocol the status of the diplomatic courier ad hoc, and the status of the
diplomatic bag, whether accompanied or not accompanied by diplomatic courier,
emphasizing the inviolability of the diplomatic bag and the obligation of both
the receiving and the transit States to take all necessary measures to ensure its
inviolability. The protocol should also contain provisions concerning the
obligations of the third State in cases of foree majeure and provide for the
appropriate rights of the receiving State in respect of the diplomatic courier,
Further, the protocol should stipulate the duty of the diplometic courier to
cbserve the laws and regulations of the receiving State. The opinion was also
expressed that the status of the diplomatic courier and the diplomatic bag, as
would be defined in a future protocol, should also apply in an analogous manner to
the couriers and bags referred to in the 1963 Vienna Convention on Consular
Pelations, in the 1969 Convention on Special Missions and in the 1975 Vienna
Convention on the Representation of States in their Relations with International
Organizations of a Universal Character,

251. Other representatives believed that the provisions of the four relevant
Conventions covered the problem adequately and wondered whether there was any
necessity of classifying and further interpreting the specific provisions of the
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relevant Conventions., It appeared also that & sufficient corpus of practice
existed already resulting from the application of the relevant provisions of the
four Conventions. In the view of those representatives, the Commission should not
spend more time on the study of the topic,

252, One representetive stated that in view of the increasing evidence that certain
Governments were abusing diplomatic bag privileges in clear violation of the Vienna
Convention on Diplomatic Relstions, any eventual further work on that subject
should take into account the growing disguiet about such abuse.

253. Finally, another representative underlined the strietly functional character
that should govern the status of the diplomatic courier; the essentially mechanical
activity of transporting the diplomatic bag automatically placed restrictions on
the amplification of the status of the diplomatic courier beyond the provisions of
article 27 of the Vienna Convention. Any granting of new privileges, in his view,
should preferably be studied in relation to the protection which should be accorded
to the diplomatic bag, since that principle was the sole justification for the
protection of the courier.

G. Second part of the topic "Relations between States and international
organizations "

254, Several representatives welcomed the progress made in regard to the second
part of the topic "Relations between States and international orgsnizations™ and
encouraged the Commission to continue its work on this subject with a viev to
elaborating in the future a general international instrument. There was a genuine
need, both on the part of the States and international organizations, for such a
convention which would unify, in matters not covered by the 1975 Vienna Convention
on the Representation of States in their Relations with International Organizations
of a Universal Character, existing relevant rules of international law, taking into
account proven norms, as well as new developments in the field. It was further
noted that the Commission's work should centre on the immunities and privileges of
international organizations and internatiocnal civil servents in view of their
special importance for ensuring the effective and independent implementation of the
objectives and principles of international orgenizations. According to this view,
future work should not aim at the elaboration of a unified concept of what an
international organization was, at defining it as a legal entity, or at determining
its contractual capacity, since those matters could be considered by the Commission
in a different context. Regarding the scope of the study of the topic it was
considered that at the present stage the Commission should seek to deal with all
intergovernmental organizations, leaving to the bodies which would be in charge

of the final stage of the codification of the topic the task of limiting the

scope, if they so wished, to wniversal organizations. According to another view,
however, it was important to limit the study of the topic to international
organizations of a universal character,
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255 Other representatives questioned the need and urgency for the Commission to
continue its study of the topic, The status of the international organizations
and of the international civil servants were already properly covered in numerous
headquarters and other agreements in force., The questions that did arise
concerning the interpretation and application of agreements relating to privileges
and immunities of international organizations were normelly guestions of detail
rather than principle. Furthermore, it seemed doubtful that the codification

of the law governing that matter would be of much assistance to Governments, given
the wide variety of international organizations and the differing functicns they
were required to perform.
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H. Other decisions and conclusions of the International Law Commission

1. The law of the non-navigational uses of internstional watercourses

256. Several representatives attached great importance to the question of the
non-navigational uses of international watercourses and hoped that the Special
Rapporteur on the subject would be able to prepare his report in the near future.
In the opinion of certain representatives there existed very few customary rules
of international law on the non-navigational uses of international watercourses
and the principles underlying such rules were too general for a proper regulation
of the topic, particularly with regard to pollution. On the other hand, there
were certainly a considerable number of relevant multilateral and bilateral
agreements, but none of those agreements was or was intended to be of a general
and comprehensive application. Lt was also stressed that there was a need not
merely to codify existing rules and practices, but to define and concretize the
relevant principles., At the same time, it was also stated that no two watercourses
were the same and therefore it would be difficult for the Commission to elicit
universal prineiples of general application.

25T. It was pointed out that the problem was to reconcile the sovereign right

of a SBtate over that part of an international watercourse which flowed in its
territory with the need to find a formula for sharing the waters with other
riparian States, taking into account a series of principles such as the

principle of respect for territorial integrity, the principle of good neighbourly
relations and the principle of national sovereignty over natural resources.
Secondly, there must be recognition of the common interests of all riparian
States in the resources of an international watercourse and a renunciation of
monopolistic positions.

258, It was further suggested that the economic aspects of the problem must alsoc be
taken into account and that, consequently, a multidisciplinary approach would appear
to be the best method for studying the topic.

2. Review of the multilateral treaty-making process

259. Several representatives noted favourably the preliminary observations which

the Commission had submitted on the review of the multilateral treaty-making process.
The hope was expressed that as the Commission itself expected serious attemtion would
be paid to this guestion during its next session in order to facilitate discussion on
that topic at the thirty-fourth session of the General Assembly.

260. Certain representatives stressed the utmost importance of the role which the
Commission had played and would play in the progressive development of international
law and its codification. The view was expressed that in its self-evaluation of

the treaty-making procedure, the Commission would no doubt wish to consider the
degree to which it performed or should perform its functions in the international
law-making process, bearing in mind that the codification process could no longer

be viewed as a function exclusively devoted to finding legal solutions based on
precedents, and that it should also conform to the realities of international life.
As progressive development of the law came more and more to the fore, the drafters
of treaties could not be indifferent to the purpose to be served by the legal régimes
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they were preparing. It was necessary to test legal norms against the needs of
the international community, searching for rules to reflect universal aspirations,
many of which were as yet incompletely understood and only partly articulated.
Reference was made in this connexion to the long list of multilateral treaties
that had not come into force for want of a minimum level of support. Mention

was also made to the fact that there were treaties currently being drafted, the
elaboration of which had been entrusted to non-legal organs of the United Nations.

3. International liability for injurious consegquences arising out of acts
not prohibited by international law

261. Several representatives noted with satisfaction that the Commission,
through the creation of a working group, had initiated preparatory work on the
topic of international liability for injurious consequences arising out of acts
not prchibited by internationsl law. It was said that the report prepared by
the working group provided a good basis for further study. Representatives also
welcomed the appointment of a Special Rapporteur on the subject. It was stated
that the risks created by activities resulting from modern sophisticated
technology had made it particularly timely to study that subject. But the view
was also expressed that before proceeding to the study in depth of the topic of
international liability for acts not prohibited by international law the
Commission should make further progress in the study of State responsibility for
internationally wrongful acts.

262. Regarding the nature of the rules to be codified in the context of this
new topic it was stated that the Commission should elaborate primary rules. It
would not suffice tc apply the approach adopted for the study of State
responsibility for internationally wrongui acts.

4. Jurisdictional immunites of States and their property

263. Several representatives noted with satisfaction that the Commission, through
the creation of a working group, had initiated preparatory work on the topic of
Juris@ictional immunities of States and their property and welcomed the
appointment of a Special Rapporteur for the topic, Scme representatives believed
that the Commission should start preparing a set of draft articles on the topic as
soon as circumstances permitted in view of its practical importance for States and
its appropriateness for codification. A codification of the topic would be
particularly important in facilitating the settlement of disputes to which the

. question of the immunity of States and their property could give rise in economic
or other relations in which States are more and more involved. In the opinion of
other representatives, the question of the jurisdictional immunities of States and
their property was a very delicate and, to a certain extent, controversial one,
because apart from dogmatic considerations the only proof of existing ruleées was
internal State practice. The Commission should pursue its work on this topic with
the utmost care since the matter of sovereignty was immediately involved. It was
pointed out that the controversy arose not so much with regard to the principle of
such immunities as with regard to their extent.
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264, Certain representatives referred to the report of the Working Group

on Jurisdictional immunities of States and their property established by the
Commission during its last session. While concurring with many of the points
made in the report, one representative stated that, although the Working Group
report referred to the relationship of the topic with other categories of
imminities, such as diplomatic immunities, the similarity and differences between
the two had not been defined. The 1961 Vienna Convention on Diplomatic Relations
did not regulate the immunity of the diplomatic mission as such because that
immunity had been considered part of the more gemeral immunity of the State.

In his view, an approach which would place both kinds of immunity on the same
footing would require detailed consideration, inasmuch as the treatment of those
aspects of State immunity that were not directly linked to diplomatic relations
must be differentiated from the treatment of those applying within the context of
diplomatic relations. Acceptance of the so-called "restrictive” theories of
State immunities came up against a major limitation with regard to the immunity
of diplomatic missions, and, accordingly, if practice tended towards more
generalized acceptance, it would come claser to the old theories of absolute
immunity with regard to that form of State activity abroad which required the
greatest protection, namely the activities of diplomatic missions. Agreement was
expressed with the view of the Working Group that a working distinction might
eventually have to be drawn between activities of States performed in the exercise
of sovereign authority which were covered by immunities and other activities in
vwhich States were engaged like private persons., At the same time, the need for
special prudence was stressed in establishing such a distinction between

acta jure imperii and acta jure gestinonis because of the particular features of
different lezal systems and of the differing practice of States, all of which should
be taken into account in codifying international law rules governing the matter.
Reference was also made to the need of studying questions such as the service of
process and the execution of judgements against foreign States.

5 Programme and methods of work of the Commission

265. Representatives generally agreed with the conclusions that the Commission
reached, on the basis of recommendations of the Enlarged Bureau and its Planning
Group, regarding its programme and methods of work contained in section E of
chapter VIITI of the Commission's report.

266, Several representatives expressed the hope that the Commission would be able
at its 1979 session to complete the first reading of the draft articles on
succession of States in respect of State property and State debts, as well as to
make further substantial worogress in the preparation of drafts relating to other
topics already accorded priority oy the General Assembly, nemely State
responsibility for internationally wrongful mots and treaties concluded between
States and international organizations or - ¢tween international organizations., It
was also recalled that at that session the Commission should formulate its
observations on the question entitled "Review of the multilateral treaty-making
process' as requested by the General Assembly in its resolution 32/48 of

8 December 1977. -

267. The progress already achieved in the preparation of the draft articles

on succession of States in respect of State property and States debts was viewed
by several representatives as Justifying the stated aim cf completing the first
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reading of that draft at the next session of the Commission. Regarding State
responsibility for internationally wrongful acts, several representatives

recalled that the General Assembly had repeatedly recommended that the Commission
should continue with the preparation of the draft articles on the highest priority
basis, in view of the outstending importance of an early codification of the rules
governing the subject matter for the consolidation of the international legal
order. Those representatives emphasized the need of completing, at the earliest
possible date, the first reading of part I of the draft articles on State
responsibility for internationally wrongful acts. With respect to the question of
treaties concluded between States and international organizations or between two
or more international organizations, several representatives expressed the hope
that the Commission, at its next session, would be able to achieve further
progress in the preparation of the corresponding draft articles so that the first
reading could be finished at an early date.

268. Many representatives expressed the view that chapter VI of the Commission's
report, on the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier, convineingly demonstrated the need for
elaborating an international instrument on the topic. The Commission should,
therefore, as from its next session, begin the preparation of a draft protocol on
the status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier with the assistance of the Working Group established for that
purpose within the Commission. In the opinion of those representatives, the
resolution to be adopted by the General Assembly on the report of the Commission
should contain clear instructions concerning the preparation by the Commission of
an appropriate draft protocol on the status of the diplomatic courier and the
diplomatic tag not accompanied by diplomatic courier. This view was not shared
by other representatives who recalled the statements made in this respect by their
respective delegations during the consideration of the item entitled
"Tmplementation by States of the provisions of the Vienna Convention on Diplomatic
Relations of 1961". In the opinion of those latter representatives, there was no
real need to justify the request that the International Law Commission prepare a
draft protocol on the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier,

269. Different views were also expressed with regard to the study of the second
part of the topic "relations between States and international organizations’.
Aceording to some representatives that part of the topic was ready for codification
and there was a genuine need for a general convention on the subject, and therefore
the Commission should be encouraged to continue its work. Other representatives,
however, seriously doubted the advisability of asking the Commission to continue
its work on the subject in view of the existence of numerous relevant agreements
covering the subject and suggested that such a work should be set aside for the
time being. It was suggested that, since the departure of the current

Special Rapporteur from the Commission woulad ablige it to re-examine the method

of work, it should review the mandate of the Special Rapporteur or, still better,
postpone its work on the subject.
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270. Concerning the law of non-navigational uses of international watercourses
some representatives expressed the hope that the Commission would be able at its
next session to devote part of its time to the study of the topic on the basis

of the report to be submitted by the Special Rapporteur concerned. For some of
those representatives, the study by the Commission of the law of non-navigational
uses of international watercourses should enjoy a certain priority, taking into
account the importance of the subject for the development of co-operation and
friendly relations between neighbouring States, the development of water
technology, the transformation of the physical environment and the prevention of
water pollution.

2T1. Some representatives pointed out that the topic of jurisdictional immunities
of States and their property was currently ripe for codification since it was
relatively finite and in view of the recent developments in State practice and
the growing State involvement in commercial, trading and industrial activities.
Those representatives hoped that the Commission would be able to give the topic
some degree of priority as soon as circumstances permitted and proceed with the
preparation of a draft on the basis of the reports to be submitted by the nevly
appointed Special Rapporteur.

272. Some representatives expressed the hope that the Commission would scon be in
a position to report some progress concerning the topies of international
liabillity for injurious consequences arising out of acts not prohibited by
international law. A certain priority, if possible, could be accorded in their
view to the study of the topic on the basis of the reports to be submitted by
the newly appointed Special Rapporteur. Other representatives underlined,
however, the existing relationship between the topic of international liability
for injurious consequences arising out of acts not prohibited by international
law and the topic of State responsibility for internationally wrongful acts.
They considered that the Commission should first complete its draft articles on
the latter topic before proceeding with the preparation of draft articles on the
international liability topic.

o73. Noting the number and complexity of the new topics recently included in the
current programme of work of the Commission, which required thorough research
and study, some representatives considered that the Commission should not
dissipate its efforts by taking up too many topics at once. It was always
difficult to deal in depth with various topics simultaneously., Moreover, the
study of each topiec concerned did not present the same degree of urgency, and it
was also necessary to bear in mind the relationship which might exist between
some of those new topics and other priority topics, the consideration of which
had not yet been completed by the Commission. For those representatives, the
Commission should, as a general rule, endeavour to complete the work in progress
on topics accorded pricrity by the General Assembly before undertaking the
systematic study of new topics,

274. In this connexion, it was stated that there was a danger that too heavy a

burden would be imposed on the Commission and the danger point might have already
been reached. A cursory glance at the Commission's report revealed that the
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Commission was currently engaged in the study of some nine substantive topics.

It was true that it had completed the second reading of its draft artieles on
the most-favoured-nation clause and was still at a very preliminary stage in

the consideration of the status of the diplomatic courier and the diplomatic bag
not accompanied diplomatiec courier, the second part of the topic concerning
relations between States and international organizations, the law of the
con-nevicstional uses of international watercourses, international liability for
injurious consequences arising out of acts not prohibited by international law,
and Jurisdictional immunities of States and their property. But it was precisely
because the study of those five topics was still at a formative stage that an
attempt could be made to influcence the Commission's future work programme, having
regard to the need to preserve the quality of its work and, at the same time, to
maintain steady progress.

275. The suggestion was made that the draft resolution to be submitted by the
Sixth Committee to the General Assembly at its current session should refrain from
making any more determinations regarding priorities, so as to leave the Commission
a completely free hand to reorganize itself, The carefully graduated scheme of
priorities set forth in General Assembly resolution 32/151 of 19 December 1977

was presumably out of date following the election of two of the Special Rapporteurs
concerned to the International Court of Justice, entailing their eventual
resignation from the Commission. Accordingly, the Commission's proposals for its
thirty-first session would have to be revised, as would the Assembly's own
conceptions of the time-table for codification in the immediate future. In any
case, the Assembly's views on the question of pricrity and scope of the various
topics were adeguately recorded in resolution 32/151, and it would be sufficient
to recall that fact in the preamble of the resolution to be adopted by the
Assembly at the current session.

276. Other representatives recalled that the Commission and the Sixth Committee
had always been confronted with the dilemma of how to reconcile the plurality

of topics emerging from the development of international relations and the need
for concentration on a limited number of topics with a view to completing the
elaboration of draft articles in due time. The Sixth Committee should assess the
Commission's workload and its capacity of action in a realistic way with a fair
sense of priority, bearing in mind the more urgent needs of the international
community,

27T. Representatives supported in general the Commission's intention to keep

its methods of work continuously under review in an effort to find appropriate
and effective ways of dealing with the various topics included in its programme,
including those which the General Assembly might consider urgent. There was a
need for the Commission to be keen to be abreast of the rapid pace of
international affairs generally and more particularly to respond to the insistent
demand for a broadening of the régime of law regulating relations between States.
The setting up of the Planning Group on a virtually continuous basis was
expressly welcomed by some representatives. The increased use of working groups
and the resort to other working methods, particularly for the preliminary
discussion of new topics and questions was noted by representatives with interest
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and approval. It was also said, however, that it was too early to judge whether
the use of working groups would have the effect of speeding up the work of the
Commission. With regard to the methods of work of the Special Rapporteurs, it

was pointed out that there was some unevenness in the length and timeliness of the
reports and that the Special Rapporteurs should be encouraged to produce their
reports in advance of the session at which they would be discussed. Lastly, some
representatives emphasized the need for care and due deliberation in the course of
the Commission's work. The quality or acceptability of the final product should
not be Jeopardized as a result of haste. There was probably room for further
improvement of the Commission's methods of work, but the Commission should never
sacrifice quality for speed.

278, The inclusion of detailed commentaries to the draft articles in the report of
the Commission was welsomed by some representatives. They stated that the
commentaries helped Govermments form e definitive opinion on the provisions
contained in the draft articles with which they dealt and enhanced the ability

of Foreign Ministries to follow the work of the Commission, particularly in the
case of States which had only limited research facilities. Some representatives
stressed, however, the need of an earlier circulation of the report of the
Commigsion so that the Govermments represented at the Sixth Committee might have
enough time to study in greater depth the important and far-reaching resuits of the
work done by the Commission and be able to make a constructive contribution to the
debate. The practice of circulating a voluminous report during the session of

the General Assembly should be discontinued.

279. With reference to the conclusions of the Commission concerning the need

to define better its juridical status at the place of its permanent seat,

ineluding immunities, privileges and facilities to which it and its members are
entitled, recorded in paragraph 199 of the report of the Commission, the observation
was made that in the light of the terms of Articles 10k and 105 of the United
Nations Charter and of the relevant agreements made in implementation thereof,

only the General Assembly could meke appropriate recommendations on the matter. In
this connexion, it was explained that the Commission had not wished to trespass on
the competence of the General Assembly and had abstained from making any concrete
suggestions on the current status of its members. It had merely requested the
Secretary-General to study the matter and to take appropriate measures in
consultation with the Swiss authorities, exploring the possibilities for a
constructive interpretation of existing rules.

280. Reference was also made during the debate to the continual inactivity in the
natter of honoraria to which the members of the Intermational Law Commission are
entitled under the Commission's Statute, honoraria which had remained unchanged for

almost 30 years.

281. The International Law Commission's reasoning and conclusion concerning the '
urgency of implementing the recommendation for the strengthening of the Codification
Division of the Office of Legal Affairs made by the General Assembly in its _ ‘
resolution 32/151 of 19 December 1977 were generally endorsed by representatives 1in
the Sixth Committee. No objection was raised to the Commission's request that the

foos
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Secretariat services concerned, in consultstion with the Office of Legal Affairs,
should inform the Commission at its 1979 session of the steps taken pursuant to
Assembly resolution 32/151 to strengthen the Codification Division., Many
representatives stressed the need of increasing promptly the number of staff and
other resources of the Commission and the services that, simultaneously and at an
ever-increasing rate, the Codification Division was required to provide to the
Sixth Committee, codification conferences and several special or ad hoc committees.
Unless adeguate remedy was found to put an end to the present situation, the
Codification Division would be unable to continue to provide the International

Law Commission with the researeh projects, studies and compilation required for
the study of the various complex and sometimes new topics on its current programme.
with the consequential detrimental effects on the quality of the work of the
Commission and on the timely conclusion of the tasks assigned to it by the General
Assembly. 1In the light of such considerations, and apparently contrary trends
reflected in recent reports on the organizational nomenclature in the Secretariat
(4/C.5/33/6) and on post descriptions (A/C.5/33/78 and Corr.l, those
representatives considered that the draft resolution to be recommended to the
Assembly on the report of the International Law Commission, at the current session,
should reiterate the recommendation made by the Assembly in resolution 32/151
referred to above, in order that it be duly taken into account by the services
concerned in programming the activities of the Secretariat and recommdning to the
General Assembly the allocation of the resources necessary to implement the said
resolution.

6. Survey on "force majeure'" and "fortuitous event' as
circumstances precluding wrongfulness

282, Some representatives expressed appreciation for the decision of the Commission
concerning the inclusion in its Yearbook of the "Survey" on State practice,
international judicial decisions and doctrines on "force majeure" and

"fortuitous event" as circumstances precluding wrongfulness, prepared by the
Codification Division of the Office of Legel Affairs.

7. Co-operation with other bodies

283. The Commission's continued practice, as provided for in article 26 of its
Statute, of co-operating with regional legal bodies, such as the Asian-African
Legal Consultative Committee, the Inter-American Juridical Committee and the
Eurcopean Committee on Legal Co~operation was welcomed. Certain representatives
also noted with satisfaction the decision adopted by the Commission at its
thirtieth session concerning the establishment of permenent relations of
co-operation with the newly created Arab Commission for International Law.

8. Gilberto Amado Memorial Lecture

28lL. Satisfaction was expressed at the organization during the Commission's
thirtieth session of the Gilberto Amado Memorial Lecture.
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9. International Law Seminar

285. Qratification was expressed at the success of the fourteenth sessicn of the
International Law Seminar organized by the United Nations Office at Geneva,
during the Commission's thirtieth session, with several Commission members
volunteering their services as lecturers. The hope was expressed that such
seminars would continue to be organized during future sessions of the Commission,
so as to promote the dissemination and teaching of international law. The hope
was further expressed that Governments would meke available scholarships enabling
junior Government officials and advanced students to attend future sessions of
the Seminar. Representatives thanked those Governments which had made finaneial

contributions to the Seminar.
286. Several representatives announced that a&s in previous years their Governments
would make scholarships available to enable persons from developing countries
to participate in the seminar, which would be held in conjunction with the next
gsession of the Commission.

IV. DECISION
287, At its 6Tth meeting, on 8 December, the Committee adopted draft resolution
A/C.6/33/L.16 by consensus (see para. 288 below).

V. RECOMMENDATION OF THE SIXTH COMMITTEE

288, The Sixth Committee recommends to the General Assembly the adoption of the
following draft resolution:

Report of the International Law Commission

The General Assembly,

Having considered the report of the International Law Commission on the work
of its thirtieth session, 5/

Emphasizing the need for the progressive development of international law and
its codification in order to make it a more effective means of implementing the
purposes and principles set forth in the Charter of the United Nations and in the
Declaration on Principles of Internastional Law concerning Friendly Relations and
Co-operation among States, 6/ and to give increased importance to ite role in
relations among States,

5/ Official Records of the General Assembly, Thirty-third Sessicn,
Supplement No. 10 (A/33/10).

6/ General Assembly resolution 2625 (XXV), annex.
/ooo
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Woting with appreciation that at its thirtieth session the International Law
Commission, pursuant to General Assembly resolution 32/151 of 19 December 1977,
completed, in the light of the observations and comments of Member States, of
organs of the United Nations, specialized agencies and interested intergovernmental
organizations, the second reading of its draft articles on most-favoured-nation
clauses,

Hoting further with appreciation the work done by the International Law
Commission on State responsibility, succession of States in respect of matters
other than treaties, treaties concluded between States and international
organizations, as well as the status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier,

Taking note of the preliminary work done by the International Law Ccwmission
regarding the study of the law of the non-navigational uses of international
watercourses, the second part of the topic "Relations between States and
international organizations', internatiocnal liability for injurious consegquences
arising out of acts not prohibited by international law and jurisdictional
immunities of States and their property.

Welcoming the considerations and recommendations contained in the report of
the International Law Commission regarding the programme and methods of work of
the Commission with & view to the timely and effective fulfilment of the tasks
entrusted to it,

I

1. Takes note of the report of the International Law Commission on the work
of its thirtieth sessiong

2. Expresses its appreciation to the International law Commission for the
work accomplished at that session;

3. Approves the programme of work planned by the International Law
Commission for 1979

y, Recommends that the International Law Commission should:

() Continue its work on State responsibility with the aim of completing at
least the first reading of the set of articles constituting part 1 of the draft
on responsibility of States for internationally wrongful acts, within the present
term of office of the members of the International Law Commission, taking into
account the views expressed in debates in the General Assembly and the
observations of Qovernments;

(b) Continuing its work on succession of States in respect of matters other
than treaties with the aim of completing, at its thirty-first session, the first
reading of the draft articles on succession of States in respect of State
property and State debts; '

/o..
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(¢c) Proceed with the preparation of draft articles on treaties concluded
between States and international organizations or between international
organizations with the aim of completing, as soon as possible, the first
reading of these draft articles;

{(d) Continue its work on the law of the non-navigational uses of
international watercourses;

5. (a) Recommends further that the Internetional Law Commission should
continue the study, including those issues it has already identified, concerning
the status of the diplomatic courier and the diplomatiec bag not accompanied by
diplomatic courier in the light of comments made during the debate on this item
in the Sixth Committee at the thirty-third session of the (eneral Assembly and
comments to be submitted by Member States, with a view to the possible elaboration
of an appropriate legal instrument;

(b) Invites all States to submit their written comments on the preliminary
study carried out by the Commission concerning the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier for their
inclusion in the report of the Commission on the work of its thirty-first session;

é. Also recommends that the International Law Commission should continue
its work on the remaining topiecs in its current programme;

T. Expresses confidence that the International Law Commission will continue
to keep the progress of its work under review and to adopt the methods of work
best suited to the speedy completion of the tasks entrusted to its

8. Fndorses the decision of the International Law Commigsion to request
Governments to transmit their observations and comments on the provisions of
chapters I, II and III of part I of the draft articles cn State responsibility
for internationally wrongful acts;

9. Expresses its concern for the necessity of the strengthening of the
Codification Division of the Office of Legal Affairs of the Secretariat and,
therefore, strongly reiterates its recormendation made in resolution 32/151;

10. Expresses the wish that seminars continue to be held in conjunction
with sessions of the International Law Commission and that an increasing number
of participants from developing countries be given the opportunity to attend these
seminars;

11. Requests the Secretary-General 1o forward to the International Law
Commission for its attention the records of the discussion on the report of the
Commission at the thirty-third session of the General Assembly:
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IT
1. Expresses its appreciation to the International Law Commission for its

valuable work on the most-favoured-nation clause and to the Special Rapporteur
onthe topic for their contribution to this work:

‘ 2. Invites all States, organs of the United Nations which have competence
in the subject-matter and interested intergovernmental organizations to submit,
not later than 31 December 1979, their written comments and observations on
chapter I1 of the report of the International Law Commission on the work of its
thirtieth session and, in particular, on:

(a) The draft articles on most-favoured-nation clauses adopted by the
International Law Commission;

(b) Those provisions relating to such clauses on which the International Law
Commission was unable to take decisions:

and requests States to comment onthe recommendation of the International Law
Commission that those draft articles should be recommended to Member States with
a view to the conclusion of a convention on the subject:

3. Requests the Secretary-General to circulate, before the t@irty—?ifth
session of the General Assembly, the comments and cbservations submitted in
accordance with paragraph 2 above;

4., Decides to ineclude in the provisional agenda of its thirty-fifth
session, an item entitled “Consideration of the draft articles on most-favoured-
nation clauses”.



