UNITED NATIONS

GENERAL
ASSEMBLY

Distr.
GENERAL

A/32/433
15 Decenber 1977

ORIGINAL: ENGLISH

Thirty-second session
Agends item 112

REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK
OF TTS TWENTY-NINTH SESSION

Report of the Sixth Committee

Rapporteur: Mr. Awn S. AL-KHASAWNEH (Jordan)

CONTENTS
Paragraphs Page
I. INTRODUCTION & v v 4 v o v o o o o o o o o o s o o o & 1-5 Y
TI. PROPOSAL 4 4 v v o & ¢« s o s o « o s o s = o o o « o o 6 5
TIT. DEBATE 4 4 4 v o s o o o o o o s « o + o s s » o & o = T - 249 b |

A. General comments on the work of the International
Law Commission and the codification process . . . T =25 P

B. State responsibility . « + + « v ¢ 4 s . 46 & o4 s 26 - 115 11

1. Comments on the draft articles as a wkole . . 30 = 33 13
2. Comments on the various draft articles . . . . 34 - 115 1k
Article 18 . . . v v i v d e v e e e e e e e L2 16
Article 19 « v v v v v b h e a e e e e e e 43 16
Articles 20 and 21 . . v & 4 4 4« . s e 4 . s Lk - 62 16
Article 20 & v v h v i e e e e e e e e e s 63 - 69 23
o = 70 - 76 2L

Article 22 4 & ® s 4 & =2 B e ¥ B = w3 s+ = ¥ > TT - 115 29

C. Buccession of States in respect of matters other
thaIl treatieg + » &4 e ® & ®» & w ®w w 4 B e 9 o = 116 - 153 11’2

1. Comments on. the draft articles as a whole . . 117 - 125 L2

TT-29u428 ' [aee



A/32/433
fingiish
Page 2

Question of treaties concluded between States

CONTENTS (continued)

(a)
(v)
(c)
(a)
Comments on the various draft articles . .
Articles 1, 3, 4, 12, 13, 15 and 16 . . .
Articles 1T and 18 . . . . . . ¢ + 4 v ¢ &
Article 19 4 ¢« 4 4 v b 4 s 4 4 e s e
Article 20 « v 4 4 4 4 4 s 4 @ v 4 e s s
Article 21 . ¢ v v 4 i 4w e e e e e e e
Article 22 ., , .

General comments . « « ¢ « « & 4 s a4 4
Form of the draft . « + « « » « + &
Scope of thedraft . . . - . « « «
Structure of the draft . . . . . . .+ .

* - » LI} . » a = e LI

international organizations or between two or
more international organizations . . « . &+ . .

1,

The general approach and method followed by

the Commission .« « v o ¢ o « o « » « = + & &«

Comments on the draft articles as a whole .
Comments on the various draft articles . .
Article 2, subparagraph 1 (i) « +« « + + .« .
Article 2, subparagraph 1 (j) . . + « « . .

Articles 19, 19 bis, 19 ter, 20, 20 bis, 21,
22, 23 808 23 Bi5 2 4 4 4 v 4 e 2 ot s w0 s .

Articles 24, 2k bis, 25 and 25 bis . . . .
Article 27 o 4 4 4 4w 4 4 4 4 e 4 v e s 4 s
Artiele 30 v v v v 4 4 4 d s e e e e e e
Articles 31, 32 and 33 . . ¢ ¢ - v 4 4 o« s
Article 3k . . . o L L L. . o d e e .

Other decizsions and conclusions of the International
Law C Ommis S ion - - [ - » . » L . - - - L] L] * -

1.
2.

The most-favoured-nation clause . « « » »

The law of the non-navigational uses of
international Watercourses . +« + « « « « &

Paragraphs Page
117 - 118 L2
119 43
120 - 122 L3
123 - 125 43
126 - 153 bl
126 LY
le7 - 132 L5
133 Lo
134k - 138 Lg
139 - 143 51
1hL - 153 5h
15k - 187 59
156 - 162 59
163 - 166 63
167 - 187 €3
167 63
168 6l
169 - 177 6l
178 67
179 - 183 67
184 - 185 70
186 To
187 70
188 - 249 Tl
188 - 191 T1
192 - 19k T2



3. Status of

CONTENTS (continued)

the diplomatic courier and the

diplomatic bag not accompanied by
diplomatic courier . . . . « ¢ 4 4 4 e . . . .

4. Second part of the topic "Relations between
States and international organizations" . . .

5. Programme

of work of the Commission . . . + .

(a) TImplementation of the current
programme Of work . . « . . .+« o 0 . . e

(b) Possible additional topics for study
following the implementation of the
current programme of work . . . « « . .

(1)

(ii)

(iii)

(iv)

(v)

Juridical régime of historic waters,
ineluding historic bays and rights
of asylum .+ . .« 4 4 4 s s s s o=

International lisbiiity for
injurious conseguences arising out
of actz not prohibvited by
international law . . . . « + + + .

Jurisdictional immunities of States
and their property . + « « « o« + « &

Draft Code of Offences against the
Peace and Security of Mankind . . .

Other ftopics + v ¢ v « 4 &« = & « & =

6. Methods of WoOrK . v « & & 4 = « o » « o o a =

T. Form and presentation of the report of the
Commission to the General Assembly . . . . . .

8. Co-operation with other bodies . + « « « « & -«

9. Gilberto Amado Memorial Lecture . . + &+ « »

10. International Law SeminaX . + « « &+ « ¢ o «

IV, DECISION . . . . .

V. RECOMMENDATICN OF

- L] . L T L Y L . 0w . = . = -

THE SIXTH COMMITTEE . . . +« ¢ « « =

A/32/h33
English
Page 3

Paragraphs

195 - 196
197 - 168
195 - 221
159 - 20k
205 - 221
210
211 - 213
21L - 215
216 - 219
220 - 221
oop - 231
232 - 24§
246
2L
248 - 2hg
250
251

Page

T3

Th
7k

h

5

77

T
78

79
80
80

85
89
89
89

89
&9

fenn



A/32/433
English
Page b

I. INTRODUCTION

1. At its 5th plenary meeting, on 23 September 1977, the General Assembly decided
to include in the agenda of its thirty-second session the item entitled "Report of
the International Law Commission on the work of its twenty-ninth session” and to
allocate it to the Sixth Committee,

2. The Sixth Committee considered this item at its 25th, 30th to 32nd, 35th to
Léth and 68th meetings, held on 21 and from 26 to 28 October, from 1 to 15 November
and on 9 December 1977.

3. AL the 25th meeting, Sir Francis Vallat, Chairman cf the International Law
Commission at its twenty-ninth session, introduced the Commission's report on the
work of that session. ;/ The Committee also had before it a note by the Secretary-
General {A/32/183), prepared pursuent to a decision of the Commission, 2/ containing
the text of the draft articles provisionally adopted by the Commission on topics
considered at its twenty-ninth session. At the 3lst meeting, the Chairman of

the Commission commented on observations which had been made at the beginning of

the debate on the report. The members of the Sixth Committee expressed their
aporeciation to the Chairman of the Commission for his statements.

b, The report was divided into five chapters entitled: I. Organization of

the sessiocn; ITI. State responsibility; III. Succession of States in respect of
matters other than treaties; IV. Question of treaties concluded between States
and international organizations or between two or more international organizations;
and V. (Other decisions and conclusions of the Commission. Chapters II, IIT and IV
centained draft articles provisionally adeopted by the Commission on State
responsibility, succession of States in respect of matters other than treaties and
treaties concluded between States and international organizations or between
international organizations, respectively. Chapter V concerned the topics "The
most-favoured-nation clause', "the law of the non-navigational uses of international
watercourses” and "the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier”, the second part of the topic "relations between
States and international organizations", the conclusions of the Commission on its
programme and methods of work on the basis of recommendations made by a planning
group of the Enlarged Bureau established by the Commission and a number of
administrative and other matters.

5. At the 68th meeting, the Rapporteur of the Sixth Committee raised the guestion
whether the Committee, In accordance with established practice, wished to include

in its report to the General Assembly a summary of the main trends which emerged in
the course of the debate on the item. After referring to General Assembly resolution
2292 (XXII) of 8 December 1967, the Rapporteur informed the Committee of the
financial implications of the question. At the same meeting the Sixth Committee
decided that, in view of the subject-matter, the report should include an analytical
summary of the Committee's debate on the item,

}/ Official Records of the General Assembly, Thirty~second Session,
Supplement No. 10 {A/32/10).

2/ Ibid., para. 130. A
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II. PROPOSAL

£. At the same meeting, the representative of Lesotho introduced a draft
resolution (A/C.6/32/L.19) sponsored by Algeria, Austria, Bolivia, Brazil, Bulearia,
Colombia, Finland, India, Jamaica, Jordan, Kenya, Lesotho, Liberia, Mali, Mexico,
Morocco, the Netherlands, New Zealand, the Niger, Singapore, Spain, the Sudan,
Thziland, Turkey and Yugoslavia (see para. 251 below).

ITTI. DEEATE

A, General comments on the work of the Tnternational Law Commission and the
codification process

7. Representatives generally acknowledged that, at its twenty-ninth session, the
International Law Commission had aceomplished a substantial and impressive amount

of work, as could be seen from its report. Satisfaction was expressed with the
important results achieved at that session. The Commission had not submitted any
complete set of draft articles to the Sixth Committee for consideraticon, although

it had elaborated a total of 31 draft articles, some of which were extremely
complex, on subjects which the Commission had not finished considering - State
responsibility, succession of States in respect of matters other than treaties,

and the question of treaties concluded between States and international organizations
or between two or more intermaticnal crganizations. The report was in fact an
interim report. Nevertheless the topics which the Commission had considered
following closely the recommendations made by the General Assembly in resolution
31/97 of 15 December 1976 and were of the utmost importance for the practical
conduct of internaticnal relations; Governments could not approach or consider

them frem a purely academic point of view, The Commission's achievements at the
twenty-ninth session were especially laudable since in its first year following

the change in its composition, the Commission had maintained the level of scientific
quality and political realism which had traditionally characterized its work, its
new nine menbers having apparently sdapted quickly to their work.

8, The Internaticnal Law Commissicn was said to be a focus of the aspirations of
all peoples for peace, security, prosperity, justice and equity. UHo effort should
be spared in the elaboraticn of rules of international law which could respond to
the aspirations and concerns of the peoples represented in the United Nations and
of all the world's peoples. As a result of the changes that had taken place in

the international community after the Second World War, all countries, develaoped
and develcping alike, must novw join in a co-operative effort to replace the
outmoded concept of legislating that confirms the partition of the world by a more
humane concept of working tcogether to enhance life in a shared world. Only equitable
rules in all areas of international law could bring sbout the realization of the
hopes of mankind in the present confused and turbulent times. It was stressed that
all the draft articles prepared by the Commission should ultimstely be based on
principles of justice and equity and not merely on practice and precedent, since
there was no permanent point of reference for developing international law other
than justice and equity. It was also said that, taking as its starting-peoint the
vresent state of internaticnal positive law, the Commission should respect the
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interests of the entire international community, paying special attention to the
decisions and recommendations of the General Assembly and the other organs of the
United Mations. The elavoration of viable and equitable texts of international law
would strengthen the world Organization and give substance to the idea of world
peace.

9. Cn the whole, the Commission was praised for the way in which it performed

its functions. Tt was thanks to the studies made by the Commission that the
principal sectors of contemporary international law had been codified and that
codification was based on the principles contained in the United Nations Charter.
Tt was emphasized that the Commission had become the central organ for the
progressive development of international law and its annual reports were essential
for the subject. The Commission was making a genuine contribution to the
codificaticn and progressive development of contemporary international law, as well
as to the establishment of lasting peace and fruitful co-operation between naticns
through respect for law and order. It was also said that by the quantity and
quality of its work, the Commission contributed to the establishment of a legal
structure which would provide the basis for peaceful coexistence and for the
achievement of the purposes of the United Nations Charter in the definite interest
of all Btates. The opinion was further expressed that in its task of establishing
a juridical basis for international relations, the Commission should establish a
legal framework for all areas of activity, which should be strengthened by sanctions
against States that breached international law. On the other hand, the view was
held that the Commission tended to concern itself with the codification rather than
the progressive development of international law, and it was influenced primarily
by the philosophies and doctrines of classical international law.

10. Tt was stressed that the progressive development and codification of
international law had become cne of the major tasks of the United Nations, since
the international community now comprised more than 150 independent States all
seeking to play an active rcle in it and relations among States were much more
extensive than they had been in the past. It was said that the harmonicus and
progressive development of international law was more important to the development
of peaceful and constructive international relations than some of the more
publicized items dealt with at the General Assembly.

11. The wview was alsoc expressed that the inclusion in legal instruments of
mandatory norms for the conduct of States excrecised a direct and positive influence
on world peace and security. Such norms promoted the elimination of force and the
threat of force from international 1ife, and consolidated the practice of the
settlement of disputes ameng States by peaceful means, in harmeny with the current
requirements of international law and the demands of the new world order. The
process of codification was a means of adapting the law to the major changes which
had taken place in inter-State relaticns, thus fulfilling the ever-increasing

need for co-operation at many levels among States, and promoting the general
aceceptance of legal norms.

12. It was stated that the role of international law in creating peace and
co-operation among States was increasing. Its main task was to regulsate
international relations asmong soverelgn States with different sccial systems.
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The many changes in the world in recent decades had helped to transform internaticnal
law intc a real instrument for achieving peace and developing friendly relations
among States. In conditions of pesceful coexistence, the main characteristics of
international legal rules were their broad scope and duration.

13. The view was expressed that the codification work carried out by the United
Nations under Article 13 of the Charter might be becoming alienated from the
prineipal concerns of the international commmity. Tt was no accident that the
internationsl community, which only 20 years previously had hailed the achievements
of the first cedification conference convened to complete the work undertaken by
the Commission, should currently make use of other techniques to bring that work
up to date. In considering the recent reports of the Commission on the one hand,
and the needs of the international community in the field of law on the other, the
question must arise whether the codification and progressive development of
international law were not suffering the same fate as that being experienced, at
ieast temporarily, by the legal settlement of disputes in 2 great institution
established for that purpose.

14. Tt was further stated that certain suggestions made in the past few years

during the general debate on the repcort of the Commission revealed a disturbing
tendency to underplay the significance of the progressive development and codification
of international law as undertaken thus far, i.e. in accordance with the third
paragraph of the Preamble and Article 1 of the Charier, and to divert the attention
of the Commission from that pricrity task by urging it to dissipate its efforts

en questions of less importance. The principles of international law, elaborated in
an earlier time in wvastly different circumstances, no longer corresponded to current
needs. International political, social and eccnomic patterns had been radically
changed by the breask-up of colonial empires, the emergence on the international

scene of many small newly independent States, and break-throughs in science and
technology. The relationships based on power and domination which had existed in

the past had been replaced by interdependence among nations, which must co-operate

in solving the major problems facing mankind within the framework of an internaticnal
legal order which guaranteed genuine peace and security. The Commission must make

an effective contribution in that regerd, and there was an urgent need for the
General Assembly, through the Sixth Committee, to guide its work so as tc satisfy

the demands of a constantly evolving world. But care should be tsken, at any rate,
not to jeopardize the proved effectiveness of a mechanism for the sake of narrow
political expediency.

15. With reference to the work undertaken by the Commission, some representatives
made general cbservations on the relationship between the Commission and the Sixth
Committee. It was stated that the Commission had the daunting task of promoting
the progressive development and codification of international law. To that end, it
had to survey the whole field of international law with a view to selecting topics
for codification, having in mind the existing drafts. It had developed its owm
methods of work and enjoyed a considerable degree of autonomy in carrying out its
task. The Sixth Committee had its own responsibilities, which were complementary
to those of the Commission. It could exercise a degree of supervision over the
Commission's current work programme and propose new topics to it, It was also for
the Sixth Committee to determine, on the basis of draft articles prepared by the

/oes
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Commission, the final form to be given to the codification of certain questions of
international law, and the forums in which the corresponding instruments should be
elaborated. The Sixth Committee should not interfere too much with the work of

the Commission, but the latfer should alsc take account of comments made in the
Sixth Committee which signalled difficulties ahead. The common goal of both organs
was the pregressive development and codification of international law. The
preparatory work of the Conmission was an essential first step, but the active
co-operation of Governments was required in order to convene conferences of
plenipotentiaries, to adopt codification conventions and to sign and ratify them,

A constructive dialogue between the Commission and Governments was therefore
necessary at 2il stages of the consideration of a particular topic, whether that
dialogue took the form of written comments by Governments or statements by their
representatives in the Sixth Committee. It was further stated that whereas the
Commission was composed of a small number of eminent experts on international law,
the Sixth Committee included representatives of all Member States, a fact which
enabled experts from nearly every country in the world to comment on texts which
might become rules of positive law for all countries. In that regard the respective
roles of the Commission and the Sixth Committee were therefore complementary.

16. With reference in particular to the annual consideration in the Sixth Committee
of the Commission's report, the view was expressed that discussion in the Committee
would be more meaningful if a general debate on the Commission's work was followed
by detailed discussions on the individusl topics. That arrangement would lead to

g rore lively debate and a more substantial exchange of views, It was further

s21d that the members of the Sixth Committee should not limit themselves to
expressing general approval or disapproval of the Commission's work., but should
also eXxpress views that would indicate the position which their respective
Governments would take when the final draft articles were before them. In order
that their remarks should serve as a guideline for the Commissicn, it was also
necessary that they dealt meore with the Commission's future work than with its

past achievements.

17. The view was also expressed that every statement on the report of the
Commission was necessarily a compromise between a mere statement of approval or
disgpproval of the Commission's work and s detailed consideration of the substantive
matters which the Commission had itself already debated. If the views expressed in
the Committee were too summary, the danger was that the Commission might receive an
impression of the approval or disapproval of the Governments represented in the
Committee which might not be entirely in accord with thelr intentions. If the
examination of the Commission's report was toc detailed, the Committee would be
straying across the boundary between two important sets of divisions, namely the
division between the Sixth Committee and the Commission itself and the division
between what was appropriate for oral comment and what was appropriate for written
comment. There was need for caution in seeking to extract from the summary record
of the debate a more exact reflection of the Committee's approval or disapproval of
the Commission's approaches or plans than the debate could properly furnish.

18. In this connexion the opinion was expressed that, at a time of great
financial stringency, the gquestion of the necessity of an analytical report by the
Sixth Cormittee at a high cost should be given further consideration during the
year ahead, taking into account the views of the Commission on the matter. The

/.
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orinicn was also expressed that the Committee should dispense with the zralytical
presentation of the observations made in the debate which was customarily included
in the Rapporteur's report on the item concerning the Commission's own report. It
was suggested that instead of such an analysis, the Sixth Committee should agrse to
have verbatim rather than summary records of the statements made on the Commission's
report.

19. Certain representatives addressed themselves to certsin aspects of the
implementation of Article 13, paragravh 1 (a), of the Charter. In this respect,
the opinion was expressed that the General Assembly should once again consider the
most appropriate way of using to the best advantage the wealth of talent and
experience represented by the Commission and its menbers. Although in the case

of strictly legal guestions the entire task of preparing draft texts in all their
detail, could quite appropriately be left to the Commission, it was said that
other methods might Tte advisable in the case of areas where the preparation of
international texts was likewise required but where the politicel implicaticns of
the underlying problems were much greater. With reference especially o the
successful co-opseration, ketween the Commission and the Sixth Committee in the
preparation of international instruments, it was stated that a closer collaboration,
indeed, a sharing of responsibilities between the two bodies, could only be
beneficial to the progressive development of international law and would help to
elevate the tone of debate in the Sixth Committee.

20. Tt was alsc said that on the elaboration of rules of positive law, in addition
to the Commission, the Sixth Committee was also involved, and other bodies, such as
conferences of plenipotentiaries played = part when binding legal instruments were
adcpted. The view was further expressed that it would be advisable to take up
certain suggestions which had been advanced both in the Sixth Committee and in the
Special Committee on the Charter of the United Hations and on the Strengthening

of the Role of the Crganization. The report of the latter Committee contained
specific proposals for a general reassessment of the thecry of sources of
international law and for the establishment of working groups or ad hoc committees
responsible to the Sixth Committee to codify international law in such specific
areas as economic development or the enviromment, in collabcration with the
International Law Commission. Those committees would discuss urgent codification
problems which the Commission, due to its heavy programme of work, would not be

in a position to adéress in the near future and would meet only during sessions of
the General Assembly so as to aveid the proliferation of new organs and the costs and
overlapping which that involved. It was stated that ad hoc groups of experts might
be used for the work preparatory to the Tinal consideration of the topic by =
diplomatic conference. The opinion was also expressed that after entrusting the
study of specific guestions to expert groups, as was done in the International
Labour Organisation, the conclusions of those groups would then be submitted to
the Sixth Cormmittee as a whole.

21. It was also stated that thought should be given to strengthening the role of
the Sixth Committee by making it a kind of plenipotentiary conference which would
be entrusted with codifying certain international rules concerning the law of
econcmic development, taking into account new facts of current international
relations. The Committee should contribute to the establishment of a new world
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order in both the economic anéd legal spheres. It was also said that greater use of
the Sixth Committee as a conference of plenipotentiaries was justified for the
following important reasons: (a) the rescurces of both rich and poor countries
vere limited; {t) 149 States were represented in the Committee, on an equal
footing, and their representatives wers in principle experts on internaticnal law;
(¢) the general desire not to entrust one task to various bedies, which could lead
to duplication; (d) the fact thet Article 13 of the Charter provided the political
end legal basis feor the progressive development and codificaticn of intermational
law; (e) the fact that considerably fewer States than were represented in the Sixth
Committee took part in plenipotentiary conferences: (f) the fact that the States
vhich generally did not participate in conferences were those which had the most
Ilimited resources and which did not have representatives in the specialized legal
codification organs; and (g) the shared concern +o spend only what was strietly
necesgary fer the realization of the ideals which would lead tc a better world.

22. Bome representatives touched upon certain aspects of the final stage of the
codification process. It was said that there was ample opportunity for States to
influence the process of the codification of international law at varicus stages
of the Commissicn's work. One such opportunity was that afforded to
plenipetentiary conferences. At that stage, however, it was usually too late to
try to introduce substantial changes in the basic texts proposed by the
Commission, owing to limitations of time. Experience had shown that texts adopted
at codification conferences followed alrost word for word those proposed by the
Commission. At such conferences, participating members of the Commissicn were in
the best position to suggest what was the proper course to follow, because of
their greater familiarity with the subject-matter. However, there should be no
feeling of rivalry between the members of the Commission and cther participants.
Any contribution the members of the Commission might wish to make at any stage

in the codification and progressive development of international law was certainly
welcome.

23. The cpinion was also expressed that it would be timely for the Commission to
discuss how the results of its work could best be translated into such rules
regulating the conduct of States as States would abide by. When they had heen
submitted to plenipotentiary econferences, scme of the Commission's drafts had

been subjected to considerable changes, and cne might wonder whether such
modifications were a continuation of the codification process or were an infringement
upon it. Inasmuch as the Commission was trying to codify existing law, it did not
seem that a majority decision of a plenipotentiary conference could alter existing
norms; that was, moreover, the reason why each State considered itself free to
ratify or accede tc the resulting conventions. Since the topics currently being
studied by the Commission were particularly delicate, the Commission should
certainly consider whether to continue applying the same methods or whether to
endeavour to devise new formulae which would strengthen the rule of law.
Multilateral conventions on those topies, particularly on State responsibility,

did not seem the only possible sclution. It was also said that what was essential,
in the final analysis, was that the products of the Ccommission's work should not
remain a dead letter, as was true of so many resclutions adopted by the United
Nations.
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24, Sewveral representatives expressed their condolences on the death of

Mr, Edvar Hambro, a distinguished lawyer and a member of the International Law
Commission, and associated themselves with the tribute paid to his memory by the
Commission.

25. Some representatives indicated that in commenting on the report, they had to
adopt a selective approach because of the wealth of material discuszed at the
twenty-ninth session of the Commission, the organic link between the topics dealt
with at that session and those considered at the preceding sessions, and the need
for detailed study of 11 the draft articles currently in preparation.

B. State responsibility

26. BSeveral representatives emphasized the importance and the urgency of the
codification and progressive development of the rules of internaticnal law governing
State responsibility, a key topie of international law, of undeniable contemporary
significance. The rules applicable in that field had an effect on international
relations as a whole; they were instrumental in the implementation and observance
of rules on a wide range of other fields of internatiocnal law. State responsibility
was closely linked with the maintenance of peace, and because of the crucial role
of international law in that area, work on codification should be speeded up.

(See alsc, below, section E, 5 {a) of the present chapter.) State responsibility
arose from a failure to discharge legal obligations and it was evident that, by
failing tc discharge their international obligaticns, States undermined the
foundations of international order. In this connexion it was recalled that the
arbitrator in the Spanish Zone of Morocco claims had ruled that responsibility

was the necessary corollary of a legal right, that all rights of an international
character involved international responsibility, and that, if the obligations

were not met, respohsibility entailed the duty to make reparation. Similarly, the
Permanent Court had ruled in the Chorzow Factory (Jurisdiction) case that the
breach of an engagement involved an obligation to make adequate reparation.
Nevertheless, the legal basis of State responsibility in international law had
always remgined incomplete and hence inconclusive. It was alsoc said that, as

the Commission had rightly emphasized, State responsibility was one of the topics
in which the progressive development of law could play a particularly important
role. The Commissicon had also shown prudence in stating that the roles to be
assigned to progressive development and to codification of aiready accepted
principles could not be planned in advance, but would depend on the specific
golutions adopted for the various problems.

27. BSome representatives stressed that State responsibility, as viewed by the
Commission, was no longer limited to the classical concept which had related
only to the treatment of aliens or to international demands for compensation
following the nationalization of property belonging to aliens but included all
spheres of State responsibility. The Commission had not underestimated the
difficulties of the topic but had avoided the trap of out-moded controversies by
concentrating rightly onthe rules relating to State responsibility for
internationglly wrengful acts, namely, rules governing the whole range of new
legal relaticnships which might arise from an internationslly wrongful act
committed by a State, leaving for later consideration the question of State
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responsibility arising from the performance of certain acts not forbidden by
international law. As the Commission had said, it was one thing to state a rule
and the content of the obligations it imposed and ancther to determine whether
there had been & breach of an obligation and what the consequences of that breach
should be. Only that second aspect came within the sphere of responsibility
proper and to encourage any confusion on that point might once again frustrate the
hope of successful codification.

28. The opinion was expressed that the codification of "secondary” rules, in which
the Commission was currently engaged, would contribute to the effectiveness of
international law and also, it was to be hoped, to an increase in morality in
internaticnal life. It was noted that after having made the distinction between
"primary" and "secondary' rules, the Commissicn had gone on to observe, guite
rightly, that the content, nature and scope of the obligations imposed on the State
by the "primary" rules of international law were not without significance in
determining the rules governing responsibility. It had thus established an
essentially ethical hierarchy between the wvarious categories of internaticnal
obligations and in so doing had established a classification of internaticnally
wrongful acte into crimes and delicts, depending on the seriousness of their
consequences for the international community as a whole. On the other hand, the
view was expressed that the distinction between primary and secondary sources of
obligations could not be maintained if progressive development aend codification

of international law were to go hand in hand.

29. Some representatives emphasized the great care needed in dealing with the
topic. The rules governing State responsibility, s secondary rules of internaticnal
law, had an impaect that was felt on all the primary rules which defined the rights
and cbligations of States in the most diverse areas. They, it was added, needed to
be ccdified in the clearest terms so as to remove all ambiguity about the
circumstances which rendered States responsible for the violation of an
international cbligation. That was deemed to be of special importance for
develeoping countries because of the absence of efficient administrative
infrastructure. The imputability of State responsibility should be precisely
defined and illustrated, with objective forrulae being found to safeguard the
interest of the State which suffered the injury and the interest of the State
against which a claim was pressed.
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1. Comments on the draft articles as a whole

30. Several representatives referred to the structuring of the draft proposed by
the Commission, which was generally supported. It was pointed out that in crder
to study the topic of State responsibility, the Commission had eunvisaged in 1975
that it would divide its draft articles into three parts, devoted respectively to
the origin of international responsibility, to its content, forms and degrees, and
to the implementation of international responsibility and settlement of disputes.

31l. In this regard, scme representatives noted with approval that the Commission
had indicated that, after completing work on parts I and II of the draft articles,
it might decide to add %o the draft a part LIL concerning the implementation or
"mise en oeuvre" of international responsibility and settlement of disputes. In
their view, that was the key element of any regulation of the régime of
international responsibility. The rules relating to the origin, content, Torms and
degrees of responsibility, however clear they might be, would be of little use
unless they were coupled with sufficiently effective provisions for their
implementation or mise en oeuvre, By "effective provisions" it was meant the
establishment of compulsory arrangements for the settlement of disputes arising
from the interpretation and application of the draft articles. Such a mechanism
should be flexible and should include a wide choice of methods of settlement, in
accordance with Article 33 of the United Nations Charter. If the parties did not
agree on a particular method of settlement, each party would be entitled to refer
the dispute tc compulscry settlement., Provision should therefore be made in the
text of the draft itself for procedures and machinery which, when set in motion at *
the request of a party tc a dispute, would result in a decision basec on law that
was binding on all parties. On a topic as important as State responsibility, a
State should not be the sole interpreter of the rules codifying internaticnal law.
Failure to apply and interpret the rules uniformly might lead to the disintegration
of delicate compromises which provided balanced protection of competing rights and
interests. In that way alone could the evisceration of the draft articles be
prevented and their full effectiveness be ensured.

32. Also with regard to the future work on the topic, the opinion was expressed
that one of the most important tasks of the Commission would be the consolidation
and develomment of the most positive result it had achieved thus far, namely the
division of breaches of international obligations intc international crimes and
international delicts in draft article 19, which was one of the leading provisiocns
of the draft articles on State responsibility. Attention should first be given to
regulations aiming at preventing and, above all, at repressing international crimes,
which were the most dangercus acts gravely endangering interneticnal peace and
security. International delicts could be dealt with in the second place. In that
regard the Commission should proceed bearing in mind the formulation of draft
article 19.

33. One representative, referring in general to part I, comnsidered that, subject to
his delegation'’s previous remarks on the question, chapter T, on general princinples,
and chapter II, on the act of the State under international law, were generally
acceptable and the 15 articles they contained were properly included in an



A/32/433
English
Page 1k

intergovermmental codification project. He felt somewhat uneasy, however, about
chapter TII, on the brezch of an international obligation, which was not yet
completed,

2. Comments on the variocus draft articles

3k. Referrinz to the work done on State responsibility at the twenty-ninth
sesgion, repregentatives noted that at that session the Commission had discussed
the sixth report of the Special Rapporteur for the topic, Professor Roberto Ago,
whose invaluable contribution was generally recognized. On that basis it had
prepared articles 20, 21 and 22, included in chapter IIT of part I of the draft.
Article 20 deslt with the breach of an international obligation requiring the
adoption of a particular course of conduct and article 21 dealt with the breach of
an international cbligation requiring the achievement of a specified result,

Those articles tock into account the nature {obligations of conduct; obligations of
result). The international obligation for determining the conditions of its
breach, conditions which varied with that nature, Article 22, on the exhaustion
of local remedies, was based on the distinction between obligations of conduct and
obligations of result, since it applied only to obligations of result concerning
the treatment to be accorded to aliens,

35. GSome representatives stressed that the three articles were closely
interconnected and, in their opinion, they constituted a logical and harmonious
whole. It was alsc stated that, article 20 affirmed the primacy of international
legal obligations, while articles 21 and 22 recognized the right of States to
safeguard their legitimate interests. That balance illustrated the growing
interdependence between the domestic law of States and international law.

36. Several representatives expressed genersl agreement with the texts of
articles 20, 21 and 22 prepared by the Commission as to the content as well as to
their wording. Those three articles were particularly significant from both a
theoretical and a practical point of view., The Commission had achieved commendable
results in their adoption, which constituted an important step forward in the
codification of one of the most complex fields in international law, one in which
the practice of States was widely divergent. Their elaboration represented a
considerable amount of work and was supported by a mass of precedent drawn from
State practice and court decisions. They were also consistent with the principles
of sovereign equality of States and of non-interference in the internal affairs of
other States.

3T. On the other hand, the opinion was expressed that as regards articles 20, 21
and 22, the question which had to be asked first was not whether they correctly
stated the lex lata or the lex ferenda, but whether such provisions were really
necessary cr viable in an internstional convention., There were, it was said,
important reservations in that regard, Articles 16 and 17 seemed to include
virtually all that was needed in a draft which was not supposed to deal with the
so-called "primary" rules of international law, but only with what the Commission
had termed the "secondary" rules. Those rules alone, as the Commission had stated,
fell within the sphere of responsibility proper, and a strict distinction in that
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sphere was essential if the topic of international responsibility was to be placsd
in its proper perspective and viewed as a whole, It was further stated that

during the ceodification of the law of treaties, the Commission had at one time
found itself facing the danger of becoming too closely invelved in matters of
contractual Jurisprudence. If it had not changed directicn, it would have taksn

a doctrinal instead of a conduct-regulating approach, and would never have

arrived at a generally acceptable formulation of Part V of the Vienna Convention

of 1969, The effort to codify rules concerning State responsibility, as formulated
in draft articles 18 toc 22, seemed tc be facing a similar danger, through its
concentration on jurisprudential details.

38. Some representatives stressed that in dealing with the topic, continuity with
the work thus far done was essential in order to avoid taking premature stands on
so delicate and complex a question, Consequently, it was felt that the three
articles should be studied in the light of other artiecles already adopted and with
due regard for those which would follow so that the draft would form a coherent
whole. In this commexion, certain representatives considered that it would be
prematuore to make a final assessment of articles 20, 21 and 22, because the
Commission had yet to consider such important problems as the breach of an
international obligation made under the impact of an external event, the time and
duration of the breach of an international obligation (tempus commissi delicti),
guestions relating to participation by other States in the internationally
wrongful act of a State and matters relating to attenuating or aggravating
circumstances, including force majeure and fortuitous event. For those
representatives, in the absence of such provisions, which the Commission had the
intention to study, it was difficult to express a view on the three articles
before the Sixth Committee, it was said.

39. Several representatives,referring with approval to the relevant resclutions
of the General Assembly and in particular resolution 31/97, stressed that the
Commission should continue on a high priority basis its work on State responsibility
with the aim to complete the preparation of at least the first set of draft
articles on responrsibility of States for internationally wrongful acts within the
present term of office of its members. The Commission should adhere to the
recommendstions contained in resolution 31/97 in order to complete the study of
the matters covered in part I, chapter III, of the draft articles, namely the
objective element of the internationally wrongful act, and especially the delicate
question of the tempus commissi delicti, which was closely linked to the rule
regarding the exhaustion of local remedies, It should also complete the study of
the questions covered in chapters IV and V, namely participation by other States
in the internationally wrongful act and circumstances precluding wrongfulness and
attenuating or aggravating circumstances. To that effect, the Commission should
give particular attention to State responsibility at its next sessions (see also,
below, sect. E, 5 (a) of the present chapter).

40. With respect to terminology, one representative was of the view that the
wording of the articles at least in the Spanish version was in need of improvement
for purposes of greater clarity and precision. The opinion was also expressed that
the term "non-performance” was more appropriate than the term 'breach'” since the
question was one of civil liability. It was also said that the Commission should

fou
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use the words "the conduct of the State” to express two different concepts, as it
had done in articles 20 and 21, as well as in other provisions. In article 20
those words meant 2 particular course of conduct which the State was reguired to
adopt by virtue of an international obligaticn. In artiecle 21, they signified
only the means by which the State achieved a specified result which was the only
requirement of the international obligation. On the other hand, a number of
representatives expressed support for the actual weording of articles 20 to 22,

§1, A number of representatives made specific comments on the three articles
adopted at the twenty-ninth session, as well as on some of the articles adopted at
previous sessions.

Article 18

L2, One representative considered that the requirement that the international
obligation should be in force for the State was of course an essential element of
any obligation, the breach of which would give rise to an instance of responsibility
for the State invelved. Consequently, that aspect of the question could be dealt
with in article 16, article 18 being complicated and redundant. The Commission
could consider such a change when returning tc the delicate problem of the

tempus commissi delicti.

Article 19

43. One representative was of the view that article 19, dealing with international
crimes and international deliets, gave an incomplete answer to the very hypothesis
with which it purported to deal. If the examples mentioned in paragraph 3 (c¢) of
that significant and controversial article were to be retained, they must be
completed by the addition of an appropriate reference to the perpetrators and aiders
and abettors of acts of indiscriminate terror, the seizing of hostages, and the
like, that is to say, to the States in which such people trained and which gave
them asylum, Furthermore, it seered that in a legal text, an expression such as
"essential importance" must be clarified and given a more objective turn, since
those two words could easily become overcharged with subjective emotions. Another
representative noted the distinetion between responsibility for international crime
and international delict - not in the sense of their private law analogies but in
the sense of a grave violation of international law, In his view, breaches of the
peace, war crimes and crimes against humanity would be international crimes, while
a refusal to grant independence to a colony, or racial discrimination, would be
considered cases of international delict, Some representatives, on the other hand,
reiterated the support they had expressed the previous year for the distinction
embodied in article 19 between international crimes and international delicts.

Articles 20 snd 21

44, Several representatives commented on the distinction embodied in articles 20
and 21 between obligations "of conduct" or "of means" and obligations "of result”,

/v,
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It wag noted that, as the Commission had explained, obligations of the first kind,
to which artiele 20 refers, are those which reguire the State to perform or to
refrain from o specifically determined action. Obligations of the second kind,
which are envisaged in article 21, are those which only reguire the State to bring
about a certain situation or result, leaving it free to do so by whatever means it
chooses. Different views were expressed on the matter,

45, Some representatives agreed with the distinction, which they characterized, in
general, as being necessary, useful, justified, relevant, appropriate, reasonable
or sound, ete, The distinction was fundamentzl for determining whether a breach of
an internaticnal obligation had taken place, as well as the time and duration of
such 2 breach. It was essential for distinguishing two situations which were
different in practice and which could have qualitatively different effects. Tt was
well founded in the practice of States and facilitated the understanding of the
draft articles., The distinction was one which was traditionally known in private
law. Further, it should be scen in the light of the distinction between
international corime and international delict embodied in article 19. It was the
logical corollary of the preceding articles and clarified article 22 which, in
dealing with the exhaustion of local remedies, cannot but refer to oblipations of
result. Although the distinction might sometimes give rise to difficulties,
especially in classifying an obligaticn into one category rather than the other
these could be overcome through effective procedures for the settlement of disputes,
In this connexion, the view was expressed that the distinctien should not be deemed
to be so subtle as to necessarily reguire the matter to be referred, in the event
of difficulties of interpretatien, to international tribunals.

46, Tt was stressed that international obligations were not all identical but
differed in scme substantive points, which had varying conseguences as to the
determination of what constituted breach and the legal definition of the actions of
a Btate committed in breach of those obligations. International obligations not
only expressed duties pertaining to different sectors of inter~State relations and
to matters of varying importance for the international community; they were also
differently siructured with regard to the determination of the ways and means by
which the State was supposed to discharge them. Thus, there were international
obligations of means or of conduct whose performance reguired the use of particular
means and there were obligations of result which left the State free to choose among
various means. It was therefore essential to establish at the outset the nature of
an international obligation in order to determine whether a course of conduct
adorted by a State would constitute non-performance of that obligation. It was
further stated that although there was a permanent causal interaction between
conduct and its effects, the distinction was aimed at determining whether there was
a breach at the time a course of conduct was adopted or when its effects occurred.

47. It was also said that the distinction was not merely academic, since cases
increasingly arose in contemporary international practice where a State could be
held internationally responsible solely by reason of its conduct, even where no
results contrary to International Jaw had yet emerged. That situation was the
consequence of the increasing development of rules contained primarily in treaties
which, in the interests of closer co-operation among States, required them to
conduct themselves at the legislative level sccording to the detalled model provided

I
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in the international rule, For example, some international institutione exercised
congiderable control over the national legislative process: article 93 of the
Traaty of Gome, for instance, empowered the Commission of the Eurcpean Economie
Community tc intervene in the phase preceding the issue of any naticnal or regional
law or ordinance relating to the grant of financial aids to economic sectors or
regions of member States of the Community, and to refer the matter to the Court of
Justice of the Community if it did not approve them. There were also many
internaticnal rules of universal scope, for example those requiring States to adopt
preventive measures through legislative means, as in the case of alr transport. Yo
ensure effective prevention, as regquired by the international rule, it was often
necessary for legislative measures to be promulgated before the occasion to apply
the international rule arose. If such measures were not promulgated in time and in
accordance with the model provided in the internaticnal rule, the resulting
uncertainty itself gave rise to the risk of non-implementation which the
international rule sought to prevent. Such obligations were therefore obligations
“of conduct’’. In additicn, although the obligation "of result' was the classic
model of an international obligation, based on the idea of complete separation
between the international legal order and the internal legal order, as that
separation diminished and international law advaneced in areas previously within the
exclusive competence of States the number and scope of international rules
eztablishing obligations "of conduct" tended to increase. That tendency was further
intensified by the need for elarity in legal rules. Moreover, to an increasing
extent, action to ensure that the conduct of a State conformed to an intermational
rule was being taken before that rule was applied in a specific case, by means of
the establishment by each State of a system of national rules and procedures that
would inspire confidence in other States that the State concerned would apply
strictly the international rule in question.

k8., The opinion was further expressed that the distinction became eclear with
regspect to the treatment of aliens and their property. TFor example, in treaties
where an alien was given the right to practice or engage in a certain profession,
refusal to register him 4id not in itself amount to a breach by the State of its
obligation until the alien had availed himself of the appeal mechanism without
success. Similarly, the fact that the State had nationalized the property of an
alien did not by itself constitute a breach of its internaticnal obligaticn to
respect foreigners' property. The State would not be in breach so long as it agreed
to compensate the alien for his property.

4G, One representative considered that the usefulness of the distinction was
demonstrated, besides the examples given in the report, by certain arbitral awards
concerning State responsibility towards foreign companies whose scmetimes
reprehensible conduct had led a State to break its agreements with them. In one
such award, the arbitrator had considered whether the State, before resorting to
unilateral breach, had nevertheless used the specific means required of it, such as
the granting of administrative authorizations, tax exemptions and parliamentary
ratification of an establishment agreement, while its foreign partner had failed to
provide the quid pro guo required of it, since the objective of certain
neo-colonialist companies was to set up as many obstacles as possible in order to
exploit an advantageous, not to say mchopolistic, position for as long as possible
without providing anything in return. The provisions of article 20, as they had
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been drafted, could apply to such cases, since the State had adopted the conduct
gspecifically required by an international obligaticn.

50. Other representatives expressed doubts regarding the distinction reflected

in articles 20 and 21 even though they acknowledged that that distincticn, said to
be based on terminology used in countries with a traditionally Roman system of law,
was not only attractive but was also possible and often made, as the Commission had
indicated with numerous examples given in the commentaries, Some representatives,
while admitting that in many instances an obligation could be characterized as
being of one kind or the other, nevertheless considered that the distinction
incurred the risk of creating uncertainty or confusion in international practice
since there were many examples of obligations which might be regarded as falling
in one or other of the two categories established, and this either simultanecusly
or subsequently., It was doubtful whether a distinction based on rather artificial
criteria could really be used as a guide by States in the conduct of their
internatiocnal relations, In this connexion, it was said that the problems which
would certainly arise from the practical application of the distinction between
international obligations must be taken into account when devising machinery for
the settlement of disputes in the context of part IIT of the draft, concerning the
"implementation" ("mise en oeuvre") of international responsibility. It was also
considered that efforts to codify and progressively develop international law
should at the same time endeavour to simplify it, even by using categories from
private law whenever possible. However, to attempt to squeeze international law
into private law categories required great caution. The distincticn between the
obligations in gquestion might have been useful for crystallizing the doctrine of
State responsibility, but whether it should have been retained beyond that point
was doubtful,

51. Certain representatives wondered whether such a fine distinction was really
one which could and ought to be formulated in terms of draft articles intended for
inclusion in a possible international convention on State responsibility. Was it
not really a theoretical and recondite or a jurisprudentiel qualification which,
even if acceptable as a generality, would always give rise to differences in the
concrete case? The guestion was also raised whether the distinction would not
represent a step backward, tending rather to confuse a situation which, it was
felt, had been made perfectly clear in article 16 of the draft.

52, Tt was also stated that, as suggested by the Commission, the distinction
hinged on the amount of choice that a party was given in fulfilling its obligations.
However, it was not clear how little choice the obligation must allow a party
before the obligation would be considered one of "means”. The view was further
expressed that although in private law a distinction was made between obligations
of conduct and obligations of result, in international law an obligation of
conduct, viewed from a different angle, could also be regarded as an obligation of
result. Supposedly typical examples of instruments establishing obligations of
conduct might just as easily be eategorized as establishing an obligation of
result, namely the promulgation of uniform legislation in all States parties., In
practice and in logic, it was said, it was impossible for a means not to produce
some result or for a result not to be achieved by resort to certain means,

In law, freedom of choice as to means was not always total and it was scmetimes
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the case that the desired result could be achieved by cnly one means. I a
provision of law required achieving a particular result and was indifferent as to
the means employed, only the result mattered; failure tc achieve that result gave
rise to various legal consequences, usually reparation or sanctions. It was
never sufficient to employ the proper means if they 4id not lead to the desired
result. Reference was made to the commentary, where the Commission stated that a
conventional obligation might be intervreted as either one of means or one of
result. However, it was sald, the question could be asked whether all obligations
were not ultimately cbligations "of result’, since, once it was determined by a
normal process of intervretation that a party was reguired to adopt a certain
course of action, the party was required to produce that result.

53. It was also said that further confusion with regard to the distinction was
caused by the use of the words "course of conduct’ in artiele 20 which gave the
impression that a single act or omission was not sufficient to constitute
non-fulfilment of an obligation of means and by the use of the word "conduct' twice
in article 21, paragraph 2 which related to failure to achieve a result. The use
of the term "conduct" in two provisions as closely connected as article 20 and
article 21 paragraph 2, as well as in other provisions could create a very
unsatisfactory situation.

54, The opinion was expressed that the cases in which it might be difficult, if
not impossible, to place a particular obligation in one or the other category were
not simply "marginal" cases. There was a growing tendency in some international
institutions to seek to characterize as obligations of conduct what were

prima facie obligations of result, with a view to achieving uniform application of
international ccnventions, That might be laudable, but it did obscure the
distinction between the two types of obligations, Reference was made to the
European Convention for the Protection of Human Rights and Fundamental Freedoms
anéd the directives of the Duropean Deonomic Cormunity. The Commission had

stated that those directives contained obligations of result, in view of the
wording of article 189 of the Treaty instituting the Buropean Eccneomic Community.
However, recent jurisprudence of the European Court of Justice had shown that
certain provisicns of the directives might he regarded as directly applicable
within the Community's legal order, notwithstanding the absence of implementing
domestic legislation., Thus, an internatiocnal instrument which appeared at first
sight to contain obligations of result could be subsequently determined to contain
cbligations of conduct. Of course, it might be pointed out that those two treaties
conferred rights directly upon, or applied directly tc, individuals. There were,
howsver, a growing number of treaties of that nature, and any generalized rule or
distinetion nust take account of them, Furthermore, it was said that taken to its
logical conclusicon, the reasoning offered by the Commission would mean that a
State which, in accordance with a treaty, adopted given legislation but did not
implement 1t had satisfied its international obligaticns, whereas another State
which had, in effect, already implemented the rules in guestion in its internal
law but not promulgated legislation for the implementation of the treaty would have
committed o breach of its obligations.

55. Certain representatives, by way of example, referred to the possible
categorization of the obligation arising from the principle of the peaceful
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settlement of disputes, On the basis of that principle, it was said, States were
obliged tc arrive at a specific result, the peaceful settlement of a dispute, but
they might attain that result by means of their own choice, provided they were
peaceful, Thus the obligation defined the means to be used for its implementation,
while leaving States the freedom of choice, It was further said that the
Commission had indicated that an obligation to resolve disputes by peaceful means
was an obligation "of result" because a State could choose between several types
of peaceful settlement devices; yet, it later stated that an obligation to adopt
legislative measures was an obligation "of means” even though the State had the
option of proceeding by enacting a law in the proper sense or some other normative
means peculiar to it.

56. Certain representatives assumed that the main function of the distinction
drawn in articles 20 and 21 was to lay the foundation for the rule enunciated in
article 22 by identifying those obligations to which the rule of exhaustion of
local remedies applied, Tt was stated that if such was indeed the purpose, then
the distinction, which was based on the nature of a particular obligation,
appeared to be broadly equivalent to the distinetion between direct injury and
indirect injury in the more traditional terminology of the law of State
responsibility., Tt was generally accepted that the local-remedies rule was not
applicable to cases based on a direct breach of internmational law causing
immediate injury by one State to another. Such injury would normally result from
breach of an obligation of conduct, whereas indirect injury (i.e. injury caused to
a national of ancther State) would normally result from breach of an obligation of
result. Tt remained unclear, however, whether the parameters of the distinction
between direct and indirect injury coincided with those of the distinction between
breach of an obligation of conduct and breach of an obligation of result. The
Commission, it was said, seemed to have a doetrinal attachment to the distinction
between obligations of conduct and obligations of result, making it difficult to
appreciate precisely how the rule of exhaustion of local remedies would operate
under the scheme it proposed.

5. With reference also to the Commission's commentary on the matter, certain
representatives were of the view that although differences of interpretation could
be referred to a competent international law tribunal, the fact remained that the
distinction was so important in current practice that it would be desirable to
establish a more precise formulation in the matter, so that it would not be
nacessary to rely on en international tribunal to sclve the problem. It was also
sald that having in mind that where an international dispute arose as to whether
an obligation was of one type or the other, it would be for a competent
international tribunal to decide the matter, the commentary did not deal with the
guestion of whether a claim made under the wrong rubrie would fail for that
reason, as had formerly been the case with forms of action at common law.
Clarification of that point would therefore be welcome.

58. The opinion was also expressed that although their wording was acceptable,
the three draft articles adovted and, in particular, articles 20 and 21, could,
given their place, diminish the impact of article 19. The criteria set forth in
articles 20 and 21 could, without doubt, make it possible to ascertain under
certain circumstances whether a breach of an international obligation had taken
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place, but they had nc place, but they had no practical meaning if the cbligation
was 50 many-sided that it was difficult to decide whether it should be considered
an cbligation "of conduct" or an obligation "of result'. As the distinction could
give rise to misunderstandings, articles 20 and 21 were favoured only on condition
that their provisions were considered to be suxiliary and complementary. Article 16
could be used to establish the existence of a breach of international law and the
auxiliary and complementary character of articles 20 and 21 could be stressed by
inserting into them a stipulation that would link the whole draft to generally
recognized international legal documents, such as the 1970 Declaration on
Principles of International Law or the Final Act of the Conference on Security and
Co-operation in Europe. It should not be forgotten that, as the Commission had
declded in preparing the draft articles, State responsibility did not arise from
the breach of certain specific international obligations only but from the breach
of any international obligation.

9. One representative emphasized that articles 20 and 21 constituted a unit.
Indeed, article 20 and article 21, paragraph 1, contained definitions of the notion
of breach by a State of an international obligation. In his opinion, those two
provisions should therefore be combined in a single article, the first paragraph of
which would reproduce article 20 while the second would reproduce article 21,
paragraph 1. If a legal régime based on article 20 and article 21, paragraph 1,
which related respectively only to conduct, i.e. means, and to result, was to be
applicable, the future convention would have to provide concrete, practical,
reliable criteria for determining when it was only the means and when it was only
the result that kad to be taken into account, something that was not apparent in the
articles in guestion. In seeking a criterion for distinguishing between the ideas
embodied in articles 20 and 21, attention should be concentrated on the word
"particular' in article 20 and on the words Mueans of its own choice" in article 21.
Since the latter expressicn implied the possibility of resorting to various means,
it might be thought a contrario that the word "particular" meant that only one
means could be employed. As it was, however, doubtful that that was in fact the
meaning to be given to that expression, it was not therefore possible to arrive at
a satlisfactory criterion for the twe articles as they now stood. If the police in
a certain State failed to protect an alien who was attacked even though they were

in a position to do so, that omission on their part gave rise to international
responsibility of the State in question since it was contrary to internaticnal law.
Did the alien acquire a right to damages immediately after the omission on the part
of the State in accordance with article 20, or must the person concerned first
exhaust all leocal remedies as provided by article 217 Was the claim for damages a
new claim under article 21, i.e. a claim other than the one arising from the
obligations of conduct? It could not be argued that there were two different claims.

60. Certain representatives, while questioning whether there was a real need for
the distinctien embedied in articles 20 and 21, nevertheless expressed their
readiness to await the drafting of future articles since the Commission had stated
in its commentary that that distinction would be of normative and practical
importance when it came to determining the time and duration of the breach of an
international obligation (tempus commissi delicti), a gquesticn it intended to study
at a later stage. It was to be hoped that the following draft articles would shed
further light on the practical consequences of the distinction.

/en.



A/32/433
English
Page 23

61. The view was expressed that the difficulties created by the distinction could
be avoided if the Commission tcok account of the concept of damage as a condition
of responsibility, either independently or as a constituent element of an
internaticnally wrongful act, and based the distinction on the beneficiary of the
right in question, namely a foreign State or the nationals of such a State,

62, In the opinion of one representative, in view of the provisions of

articles 20 and 21, it would be advisable to insert in article 3, relating to the
elements of an internationally wrongful act, an additional paragraph providing that
those elements could be simply a course of conduet, or a given result, It was
important to make a clear distinction between an obligation and the result it
required. According to article 16 of the draft, there was a breach of an
international obligation by a State when an act of that State failed to conform,

not with the obligation itself, but with the result expected, which could be a
given course of conduct or a specific event, Tn other words, the distinction
between international obligations "of conduct" or "of means" and those "of result”
affected the question of State responsibility only in so far as one took into
account the various ways in which a State might fail to fulfil its obligations. The
focus should not be on the obligation itself but on the form which the breach of the
obligation might take.

Article 20

63. Several representatives specifically referred to and supported article 20
which was regarded as an improvement on the original formulation proposed by the
Special Rapporteur making it more flexible and appropriate to the reality of
international practice., The article was well founded and the commentaries appended
to it cited a considerable number of practical examples to clarify the different
situations envisaged therein,

64h. It was pointed out that the article dealt with the breach of an international
obligation reguiring the adoption of a particular course of conduct by a State and
the responsibility which would thus arise. Such an obligation might reguire the
enactment cr the abolition of domestic legislation. The draft articles gave the
State the freedom to choose the means of carrying out its obligation. However,
where the means of conduct were stipulated, failure to follow them would constitute
a breach. Fallure to fulfil legal undertakings would be tantamount to a breach
whether harmful consequences ensued or not, In the case of article 20, both the
existence of a certain course of conduct and that of an obligation had to be
demonstrated.

65. Article 20 was said to be a logical conclusion to the doctrine developed in the
draft articles, It was in conformity with article 16 but differed from the latter
in that it laid down a specific course of conduct from which a State could not
depart without engaging its international responsibility. In other werds, to the
extent that the relevant international cobligation was directed to the pursuit of a
particular end, it also specified the means by which that end must be achieved. But
important though it was that that end should be achieved, the fundamental
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congideration that the end must be seen as inseparable from the means was of egual
importance, The achievement of swecified results was invelved in the case of an
obligation of conduct, but in that case there was a specific reguirement regarding
the type of action or non-action reguired by the State to achieve the result sought
by the international oblization.

66. 1t was also pointed out that the type of internaticnal obligation dealt with
in article 20 might relate to the conduct of the executive, legislative or judicial
organs of the 3tate and might entail an act or commission., if the course of conduct
was positive or active, or an omissgion or inzction if it was negative or passive.
Had the provision been restricted to active conduct, a whole series of situations
requiring passive conduct would have been neglected, In this connexion it was
emphasized that States were bound to abstain from the threat or the use of force
against the territorial integrity or political independence of another State and to
adopt laws prohibiting racial discrimination.

€7. TIn the opinion of certain representatives further efforts should be made to
define the concept of a "course of conduct", which was ambiguous and could give rise
to future difficulties with regard to interpretation. The Commission had expressed
its preference for this comprehensive term rather than the twofold expression
"action or omission"., There were indeed cases where certain cbligations required
the State to refrain from a specifically determined practice, and situations could
arise in which the course of conduct adopted by the State in breach of the
obligation consisted of a series of actions of the same kind rather than of one
separate action, On the cther hand, the view was expressed that the expression
"specific course of conduct" used by the Commission was preferable to the words
"action or omission", which might be difficult to interpret. It was also suggested
that consideration be given to the possibility of including the prohibitive aspect
of State conduct in the structure of article 20; that could be done by inserting
the words "or to refrain from adopting"” into the text. TIf that should prove
undesirable, the article on definitions could be used to indicate clearly that the
conduct of the State alsc inelude "a specific conduct of forbearance™, a phrase
used in the report.

68. The view was also expressed that there was a need to define the concept of an
international cbligation, in order to prevent a confusion between the political and
legal interpretations, It should be made clear that the obligations referred to
were those flowing from the norms of internaticnal law in force at the time when
the wrongful act was committed. A technical definitiom could likewise be given to
the concept of "obligation in force'.

69. With regard to the expression "not in conformity', which served to determine
the existence of a breach of an international obligation, it was said that it
should be understood in the light of the commentary on article 20. An act of a
State over and above whal was required of it by a given cbligation did not indicate
absence of conformity,

Artiecle 21

70. Beveral representatives alsc specifically referred to and supported article 21

/..
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whose text was likewise considered to be an improvement over the formulation
originally submitted by the Special Rapporteur in that it aveided the distincticn
between complete and incomplete breach. Article 21 offered a solution which was
toth filexible and leasible; 1t had been substantiated in treaty and judicial
practice and was in line with international justice and the maintenance of the rule
off law. It represented an established measure of international equitable
consideration designed to afford a State the opportunity to fulfil its international
obligation so as to avold incurring international responsibility. To give a party
in breach an opportunity to make amends cculd only lead to the strengthening of the
principle of pacta sunt servanda, which was the corner-stone of international law.
The artiele, moreover, reflected the trend towards the co-ordination of demestic
legislation with intermational obligations, which also strengthened the international
legal order. In the commentary to the article the Commission had listed the various
cases in which it applied and had set forth in detail the various problems to which
it might give rise.

71. It was peinted out that article 21, which dealt with the breach of an
international c¢bligation regquiring the achievement of a specified result, was based
on the principle that an international obligation of result did not regquire a
particular ccurse of conduct: 1n other words, the State had a range of options by
which to achieve & egpecified result, The Cormission had appropriately proceeded

to confirm that Stetes could, in genszral, choose the means to perform their
international obligations and enjoyed the freedom in such cases to modify their
conduct at a later time in order to ensure the required result. The general
application of the article allowed the State absclute discretion in its choice of
means, However, there was a limited category of cases which afforded the State only
an initial choice in the application of means needed to achieve the specified result.
In the ¢ther category of cases, provided the initial choice of means had not
rendered impossible the achievement of the reguired result or an allowed equivalent
result, the 3tate could discharge its obligations by its subsequent conduct or
choice of means. It was alse indicated that in the case of article 21, a breach
arose from the fact that the State had not performed its obligation to achieve a
specified result. Paragraph 1 of the article stated the general criterion, and
paragraph 2 provided for an excephtion: a State could acquit itself of its
obligation by securing the specified result through its subsequent cenduct, but it
should be emphasized that the result had to be achieved in any case. There was a
breach of an international obligation of result only if the State was found to have
failed to achieve in concreto the result required by the obligaticn. However, when
it was clear from the obligation that that result or an equivalent result could be
achieved by the State's subsequent conduct, there was no breach unless the State
also failed by its subseguent conduct to achieve the result in guestion. It was
said that the liberal approach adopted by the Commission as to the course of conduct
to be followed by the State was justified by the priority accorded to the attainment
of a certain result cr its equivalent. In this connexion it was stated that States
were bound to settle their disputes by peaceful means of their choice, including
those provided for under Article 33 of the Charter. Like the obligation to bring
about a peaceful settlement of disputes, most international obligaticns relating to
human rights were obligations "of result".

T2, The view was expressed that the specified result could be positive or active in
substance and negative or passive in form, or vice versa. In any case, the time
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tactor played a decisive role in ascertaining the occurrence of a breach. The
provisions of article 21 had therefore introduced into the concept of & breach a
novel element, that of time: the State concerned was allowed a time-limit to
achieve the result, In order to establisn that responsibility had arisen, it was
necegsary to determine the tempus commissi deliecti, i.e, the time and duration of
the breach of an international cbligation of result.

T3. Some representatives referred to a difficuliy that might arise in determining
if the promulgation of & law contrary to international law or its applicaticn
constituted a breach of an international obligation. It was said in this regard
that the two types of obligation should not be confused, since the breach of an
obligation of result could not ocecur unless the reguired result had not been
attained. The simple enactment of legislation calculated to be applied in breach

of an internationsl cobligation would not generally in itself ceonstitute a breach of
the otligation unless the legislation was in fact so applied. However, the opinion
wag held that, without further gquaiification, it was not possible to accept the
asserticn contained in the commentary to the effect that the fact that a State bound
by an obligation of result had adopted a measure or, in particular, enacted a law
constituting in abstracto an obstacle to the achievement of the required result, was
not yet a breach or even the beginning of a breach of the obligation in question.
That idesa seermed to follow the same lines as that which had led to the insertion of
the article relating to the exhaustion of local remedies in chapter TII. It meant
that no internationally wrongful act could bhe deemed to have taken place as long as
the State had a chance of rectifying its own error or of not taking any specific
action on it, which was apparently in contradiction with the refusal of the
Commission to introduce the concept of damage. Moreover, the mere adoption of a
measure, even in the absence of implementation, must in certain cases be considered
as constituting a breach of an international obligation to ancther State. The view
was further expressed that a State which promulgated a law contrary to international
law, particularly if such a law could cause physical damage to alien individuals,
was committing an internationally wrongful act. In order to engage responsibility
on the part of the State in question, it was not necessary for the promulgated law
to have actually caused injury to the individuals to whom it applied, The most that
might be admitted was the possibility of applying a different role where the
promulgated law dealt only with the property and not with the persons of aliens.

Th4. It was further stated that a useful clarification was provided by the
Commission in its commentary, where it was noted that in some cases the international
obligation gave no indication whatscever of the means the State might use to achieve
the required result, btut that in others the obligation, although not expressly
reguiring recourse tc a particular means, indicated a preference for a certain means
as the most likely to achieve the result required of the State. The view was,
however, expressed that a sovereign State had complete freedom of choice where no
indication was given of the means to be used. It could freely opt for one means or
another, having regard to the possibilities available to it in a specific historical
situation, and the progressive character sometimes assumed by the fulfilment of
certain internationally assumed obligations. For example, article 2, paragraph 1,
of the International Convention on the Elimination of All Forms of Racial
Discrimination stated that States parties undertook to pursue by all appropriate
means and without delay a policy of eliminating racial discrimination in all its
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forms. It was to be expected that the concept of "appropriate means" would be
reflected differently in the practice of each State party, depending on national
particularities and the nature of the existing regulations and legislative
machinery.

T5. BSeveral representatives referred specifically to paragraph 2 of the article
dealing with the situation in which, even if the State had initially adopted a
conduct not in conformity with the obligation, it might be given another
opportunity to correct the said conduct so as to bring about the desired result.

It was said that besides the situstion in which a remedy was applied to the
internationally unacceptable initial conduct of the State, there was another mere
radical one by which initial conduct not in conformity with the obligation was
completely obliterated by the subsequent conduct of the State, such as in the case
of reparation for damage., The important point to bear in mind was that the State’s
choice of the means to be employed could in no instance constitute a breach of the
obligation. A breach of an cbligation of result should not be deemed to have taken
place while the possibility of a remedy still existed, in other words, as long &s
the result in gquestion or an eguivalent result might be achieved by subsequent
conduct of the State. There was a breach of the obligaticn only if the State also
failed by itz subsequent conduct to achieve the result required of it by that
obligation. The good faith of the party thus remedied the original breach whether
the first course of conduct had been deliberate or mot, If, for example, a country
agreed to exempt from customs duties goods from another country, and thogse customs
duties were nevertheless levied on such geods upon their entry into its territory,
there would be breach of the former country's obligaticn only if the competent
authorities did not reimburse the customs duties unlawfully collected. It was
further stated that by defining breach as a process occurring in stages, the rule
provided an important incentive for States to redress their initial conduct so as
to produce effects equivalent to those required by the international obligatiocn,
with a view to making reparation for injury suffered. That provision reflected the
efforts of the Commission to solve the problem in a fair and eguitsble manner,
drawing upon the guiding prineciples of international law,

76. Certain representatives expressed some doubts concerning the expression
"equivalent result” in paragrapk 2 of article 21. It was said that this expression,
by its flexibility, would facilitate international relations, but at the same time
it opened the door to various interpretations of the meaning and scope of the
concept of required result and, moreover, allowed the State to claim the realization
of one aspect of the required result rather than the other. The State might cleim,
for example, that the realization of a certain degree of econonmic and social
development was tantamount to the realization of the objectives of human rights and
for that reason reject any accusation of a serious breach of an international
obligation of essential importance for safeguarding human rights. The view was

also expressed that the term "equivalent result" remained rather ambiguous, and
should therefore be given a more precise and concrete meaning., For example, in the
case of obligations in respect of the treatment of aliens, which, according to the
Commission were obligatioms "of result", a case might arise where an individual died
following an attack on his person in a foreign State, as a result of negligence on
the part of the competent authorities of that State in fulfilling their cbligations
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to prevent such an attack, That was the case envisaged in paragraph 2 of
article 21; yet it was doubtful whether it could definitely be eccncluded in
such a case that there had been no breach of the obligaticn from the outset,
even if the State, for example by paying compensation to the vietim's family,

tended through its subsequent conduet to produce an "equivalent result” to that
required by the obligation.
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Article 22

77. Representatives who commented on article 22, dealing with the guestion of
exhaustion of local remedies, generally agreed that it was by far the most
significant of the three articles on State responsibility adopted by the Commissicn
at its last session. The article embodied a universally recognized principle of
general international law whereby State responsibility did not occur before all
the remedies available for obtaining satisfaction at the internal level were
exhausted. During the current critical pericd in the formation of a genuine
internaticnal community, the principle of the exhaustion of local remedies was of
fundamental importance, since it reconciled the principle of State sovereignty

and the needs of international co-operation. The view was alsc expressed that the
exhaustion of local remedies was an established principle conceraning the diplomatic
protection of nationals abroad and, as such, constituted a basic norm of
internaticnal law to which Govermments must give consideration when diplomatic
problems developed concerning the treatment of their own naticnals abroad. It was
an important safeguard for States when confronted by a claim advanced by another
State on behalf of one of its nationals who claimed to have suffered injury.

78. Beveral representatives supported the inclusicn in the draft of the rule
embodied in article 22. It was considered that the relevance of the provision in
the text could not be questioned; its exclusion would represent a deliberate
attempt to leave the current uncertain situation intact. It was essential that it
should be included if the future convention on State responsibility was to be
endorsed by a large mumber of States. It was also said that the formulation in
article 22 had been arrived at after a full examination of the doctrine and of the
views and practice of States on the topic, including the practice of the League

of Nations. Besides, the rule contained in the article was engendered by political
and practical considerations. It was an essential confirmation of the priority

to be given to local remedies and was consistent with Article 2 of the United
Nations Charter. The rule was a means to prevent issues that might arise between
States in connexion with the treatment accorded to aliens from immediately being
raised in the international arena, especially at present times, when so many
countries, on the pretext of protecting their nationals, interfered in the internal
affairs of other States. It also reaffirmed the prineiple of the soverelgn
equality of States, which ensured that no one was outside the competent local
Jurisdiction. The rule took naticnal Jjurisdiction into account in view of the

fact that parties might have associated themselves with loeal jurisdictions. It
was also stated that the structure of the rule az formulated by the Commission
fulfilled the contemporary requirement of a balance between the requirements of the
suppliers of capital and those of the countries where the capital was invested.

The latter States wanted confidence to be placed in their legal structures,
especially since a minimum standard of legal protection could now be considered to
exist in every country in the world. At the very least, it was said, the rule was
an expression of hope that weaker States would no longer be forced to give special
treatment to aliens and foreign companies without having a fair cppertunity to
remedy an alleged breach. From a practical point of view, the rule should also
prevent the multiplication of ciaims at the diplomatic level.
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T9. BSeveral representatives, endorsing the Commission's view to the effect that
the text adopted should be confined to a general statement on the principle as
provided for by general international law, which should be flexible encugh to be
able to be adapted to the various situations that arose in practice, expressed
their approval of the text of article 22 as it stands. Certain representatives
considered that the final version of the text could be improved, provided that the
basic concepts which it contained were not changed. Other representatives
expressed disagreement with the article as a whole or with some of its elements,
as well as With points dealt with in the commentary attached to it.

80. One representative considered that the rule embodied in article 22 belonged
te the category of primary rules, relating only to the establishment of the breach
of the obligation, and was not in itself a general rule of international
responsihility, even less a rule of Jus cogens from which no derogation was
possible. If it was retained its existing formulation was to0 narrow.

81. Another representative expressed the opinion that the rule was inequitable,
particularly where the State not only breached an international obligation of
"result" but was guilty of denying justice by systematically preventing an injured
alien from making use of local remedies. In his view, the Commission should
reconsider the article from that perspective.

82. It was also said by one representative that, for a matter which occupied so
large a place in international practice and jurisprudence, the substantive rule
relating to the need to exhaust local remedies was stated at too abstract a level
of generality. In his opinion, the detailed discussion in the commentary only
highlighted the lack of detail in the stated rule. Although the Commission had
indicated that it had taken the view that the text adopted should be confined to a
general statement on the exhaustion of local remedies, it had given no reasons for
that conclusion, which was far from being one of self-evident validity. In view
of the Commission's statement that the draft articles under study were cast in such
a form that they could be used as the basis for econcluding a convention if so
decided, it would seem that the work of expressing in the form of articles the

solutions to the manifold problems of exhaustion of local remedies could be taken
further.

83. Several representatives agreed that the rule of exhaustion of local remedies
applied only where the international obligation which the State was alleged to
have breached was an obligation of result and not an obligation of conduct. As
drafted, article 22 and particularly its paragraph 2, made the exhaustion of local
remedies a constituent elsment of the notion of breach of an international
cbligation of result. It laid down an additional condition of the violation of
obligations of result for a special category of obligations, those designed to
protect aliens, natural or Juridical persons, and their property. It was in the
light of that obligation that it would he possible to determine whether a State
had treached its obligation. A large proportion of international obligations
concerning the treatment to be accorded to private individuals allowed the State
to achieve by stages the result required of it or to achieve it by subsequent conduct.

[oes
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The breach of an internaticonal obligation of result would cecur in cases where

it was established that the natural or jJuridical peraons who considered that they
had been placed in a situation incompatible with the internationally reguired
result had not succeeded, even after exhausting all remedies, in rectifying the
situation. Wo such breach of obligation counld exist in law until all available
local remedies had been rescorted to in vain. In that regard, article 22 completed
the definition of breach of an international obligation of result contained in
article 21 and was clesely linked to the latter article. On this basis, one
representative congidered it advisaeble to combine the twe provisicns by adding
several iines to article 21.

8L4. On the other hand, one representative considered that article 22, concerning
the exhaustion of local remedies, did not apply to the situations referred to in
article 21 on the obligation of result and should not be combined with the latter
article, as had been proposed. In his view, the situation governed by article 21
concerned only the treatment of aliens pursuant to bilateral or multilateral
establishment agreements and the like. In those cases, the exhaustion of loeal
remedies constituted a well-established rule of general international law. In
this connexion, it was said that a diversity of legal concepts currently existed
in the world as to when local remedies could be considered to have been exhausted.
State practice varied cn that point, and it was extremely difficult to formulate
a uniform attitude to the status, rights and duties of aliens in a foreign country,
whether they were natural or juridical persons, unless the host country and the
country of which those persons were nationals concluded a specific agreement or
convention. That was the procedure followed by many Governments, in accordance
with internationally accepted principles.

85. Also with reference to article 22, one representative noted that the
Commission, while itself at times recognizing in its commentary the distinction
according to the beneficiary of the right, whether States or natural or Juridical
perscns, had retained in the text another concept, namely that of the result
achieved. In his view, that procedure was particularly regrettable since, if the
solutions chosen by the Commission were accepted, it appeared that a single
obligation could not be considered as both an obligation of means and an cbligation
of result. On the other hand, the distinction based on the beneficiary of the
right took account of the principle, which was well established in contemporary
international law, whereby a State invoking the responsibility of another State
would be bound by the rule of exhaustion of local remedies only when exercising
diplomatic protection and not when asserting a right of its own.

86. Also in connexion with the scope of article 22, it was noted that it was
further limited to international obligations concerning the treatment to be
accorded tc aliens, whether natural or juridical persons. That limitation was the
most fundamental, inasmuch as it justified the condition of the exhausticn of
local remedies. It was considered that that Justification of the rule was of
primary importance to the determination of its exact scope, particularly in cases
which the Commission had qualified as "more or less special or marginal’. The
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view was expressed that all international obligations to which the articles
prepared by the Commisgion referred were obligations from State tc State; the
result to be achieved was therefore required ir the direct interest of another
State or States, or indeed of the international community as a whole. [However,
that did not prevent the singling out of a category of international obligaticns
whose results depended upon the "collaboration” of the "beneficiaries" of such
obligations and the victims of their breach. The absence of szuch collaboration
could to a certain extent be compared with contributory negligence on the part of
the vietim. It was further said that it was normal that the private individual
concerned should take the initiative of rescorting to all the local guarantees
offered by a Btate, The exhaustion of local remedies therefore seemed to be a
necegsary precondition in order to determine whether a State had breached an
international obligation. That was the logical consequence of the nature of
international obligations whose purpose and specific object was the protection of
individuals.

87. Several representatives addressed themselves to the question to what extent
the rule of exhaustion of local remedies enunciated in article 22 was a ruie of
substance or of procedure. It was pointed out in this regard that the Commission
had unequivocally conecluded that it was a substantive rule, although conceding
that it had procedural aspects. The opinion was expressed that the question whether
exhaustion of local remedies was a rule of substance or of procedure was far from
academic, since it was partly the nature of that rule that determined the point

at which the international responsibility of a State could be said to be engaged.
If the rule was considered substantive, or primarily substantive, the international
responsibility of the respondent State was generated only when local remedies

had been exhausted. On the other hand, if the rule was considered procedural, it
operated solely as a bar to the admissibility of a claim by the injured State
before an international tribunal but had no effect on the point in time ai which
the international responsibility of the infringing State was engaged.

88. Some representatives endorsed the Commission's opinion that the exhaustion of
local remedies was not just a simple procedural device related to the implementation
of international responsibility, but rather a rule of substance which generated
the responsibility in question. It was said that, as was proved by most
conventicns on the protection of individuals, by the decisions of the Internaticnal
Court cf Justice and by State practice, that it was a substantive rule which might
also have international diplomatic or legal effects on the implementation

(mise en oeuvre) of international responsibility, which was the subject of the
third part of the draft. The Commission's position, it was added, was in keeping
with the solution asdopted in the countries of continerntal Europe. Besides, it
seemed contradictory that an internationally wrongful act, concerning the relations
between States, could cease to exist because the individual invoived failed to

take the necessary initiative. It was more logical that, where the interests

of an individual were involved, the internaticnally wrongful act should possess

& complex structure, resulting from a whole series of acts on the part of the

State concerned, from the original act to the stage at which the internal legal
order, whose administrative or judiciel remedies had been scrupuiously invoked by
the individual concerned, revealed themselves to be incapable of ensuring that
international law was respected.
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89. Certain representatives who supported the Commission's position emphasized
that the fact that the rule had been included in part I of the draft should not
vrevent the Commission when it turned to part III devoted to implementation
{mise en oeuvre) of international responsibility from studying in detail itsg
technical and procedural aspects and its effects on diplomatic and judicial
procedures which were not negligible. The view was expressed that since the
Commissgion's positicn did not exelude cases of initial breaches of international
law when such treaches did not prevent domestic laws from construing the rule as
procedural it was gratifying to know that the Special Repporteur would submit
articles dealing with the procedural aspects of the rule to the Commission.

S0. On the other hand, some representatives eptertained sericus doubts about the
substance of article 22 and believed that the local-remedies rule was first and
Toremost a procedural rule whose proper place was within the framework of the
part of the draft which would be devoted to the implementation of international
responsibility. The exhaustion of local remedies, it was said, was simply a
condition of diplomatic protection. It was also stated that the raticnale for the
Cormission's position found in paragraphs (13) to (35) of the commentary to
article 22 was unconvincing. In particular, the cause-and-effect relationship
between the two parts of the proposition in paragraph (14) of the commentary to the
article was by no means evident. Further, it was stated that the apparently
impeceable logic of the argumentation found in paragraph (15) of the commentary
wag in faet very questionable. The example was given that if State A asserted
that State B was in breach of its obligations towards State A because a national
of State A had been denied the benefit of most-favoured-nation treatment provided
for by a treaty in force between States A and B, no claim for reparation of the
injury suffered by State A in the person of its national would be admitted by an
international instance of a Jjurisdicticnal nature unless local remedies had been
exhausted. However, it was said, the conclusion was not, as the Commission had
suggested, that the breach of the obligation imposed by the treaty had not yet
occurred; it was simply that there had not yet been an opportunity for the
infringing State to implement its responsibility. The sgituation was different
when the breach of State B's international obligations to State A resulted from
the action of judicial organs of State B which had failed to perform their duty
to afford a national of State A the internationally reguired judicial protection
against injury suffered owing to a viclaticn of domestic law alone. In that
case, it could be argued that State B's international responsibility was not
generated until local remedies had been exhausted; however, that exception stemmed
not from the principle that a State's international responsibility was not
generated until local remedies had been exhausted but from the specific nature of
the claim made by State A.

91, One representative indicated that he would have no objecticn to the rule of

the exhaustion of local remedies, which was generally regarded as a procedural rule,
being considered as a substantive rule, if that helped tc strengthen the sovereign
equality of States. In cases where the conduct of the State constituted in

itself a breach of an international obligation concerning the treatment to be
accorded to aliens, there could be no question of waiting until the aliens

concerned had exhausted local remedies before recognizing that a breach had occurred.
Tn his view, article 22 should, therefore, be redrafted.
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0. The view was also expressed that any rigid distinction between a "procedural”

and & "substantive” definition of the exhaustion of local remedizs should be
approached with caution. From a practical point of view it was important to
determine the time from which the damage must be taken intc consideration in order
to caleulate the amount of the reparation. According to the "substantive”
approdch, damages would be calculated not as of the time of the injury butl as

of the time of the exhaustion of local remedies, interest accruing only from the
time of exhaustion. Yet, under customary international law, when a State
sxpropriated the property of an alien it was obliged to pay Jjust coumpensaticn

ag of the time of the taking, and if it failed to pay such compensation even on
the exhaustion of local remedies, an international wrong would arise concerning
windoh the Govermment of the alien's State could make an international claim. It
seemed that the Commission's draft did not satisfactorily deal with the problem of
the time of the injury to the alien as from which the obligation to compensate him
ran. According to this view, a solution lay in recognizing that there was a

wrong for which reparation was due at the time of the injury hut that the right of
the alien's Government t¢ espouse a claim for that wrong arose only upon the
unsuccessful exhaustion of local remedies. On the other hand, it was considered
that @z the Commission had rightly noted, the choice between those twe seolutions
whether substantive or procedural, was gquite unrelated to the question of the
criteria for establishing the amount of compensation. There was no reason why

the calculation of compensation should not be related to the first stage of a
complex act.

83. Certain representatives considered that it was not necessary, for the purpose
of internaticnal codifieation, to adopt & position on the highly controversial
question of whether the exhaustion of local remedies rule was one of substance or
cne of procedure. It was said that perhaps it was not very important whether the
rule was of one or the other kind sinee the sole purpose of article 22 was to
make it possible to determine whether a breach of an international cbligation
existed. The opinion was alsc expressed that the answer to that question depended
on the circumstances of each case, The United Nations Conference on the Law of
the Zea had not yet succeeded in determining where the rule was to be placed, but
its clussification as a matter of substance or of procedure was quite irrelevant.
It was further stated that, at any rate, the rule rmust be defined in a neutral
manner without specifying whether it was one of substance or of procedure. In
practice, the alien who had suffered injury or the State which presented a claim
on his behalf was concerned only with obtaining satisfaction of the claim. If

no satisfaction was possible because the local remedies had not been exhausted, it
did not matter to the party that that circumstance had prevented the claim from
arising or the action from being brought. Furthermore, whatever the fundamental
nature of the rule, whether substantive or procedural, the local remedies open

to individuals must lead to results which conformed to international law.

24, Finally, certain representatives indicated that, in any case, they could not
express any final view on article 22 until it wes known how the Commission intended
to deal with the more significant aspects of the local-rsmedies rule, namely the
procedural aspects.
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95. Referring to the nature of the rule, certain representatives considered that
the rule of the exhaustion of legal remedies was not a rule of jus cogens, and
could therefore be set aside by a treaty provision allowing for swifter protection
of the interests invelved. However, other representatives took the view that that
rule allowed of no exceptions and that any agreement attempting to exclude it
should be considered without legal effect.

36. One representative, who regarded the rule on exhaustion of local remedies as

a rule of general application, at least in the treatmsnt of aliens, but from which
there could be dercgation by express agreement, cited as an example the Convention
on the Establishment of a Centre for Settlement of Investment Disputes, in which
the parties had agreed to submit disputes for coneiliastion or arbitration without
their nationals having to exhaust the local remedies. In this connexion another
representative stated that as far as the exception to the rule of the exhaustion of
local remedies in the case of investment guarantee agreements, which involved,

for example, the binding Jurisdiction of the International Centre for Settlement

of Investment Disputes, it was simply the counterpart of the official guarantee
provided by the State of which the investor was a national. In that case,
diplomatic protection could not be invoked until it was established, after the
exhaustion of local remedies, that the act of which the State receiving the
investment had been accused was fundamentally incompatible with the provisions of
the guarantee agreement. Furthermore, the gystem of official investment guarantees
was currently coming to resemble an insurance system and in any case it seemed

that the guarantee system had been applied in very few cases. Therefore it

could not be concluded that there had been any sort of change in the machinery of
international responsibility.

97. Certain representatives referred to other aspects of the relationship between
the principle and the determination of the existence of a breach of an international
obligation relating to the treatment of private individuals. Thous, the view was
expressed that there was no logical connexion between the exhaustion of loecal
remedies and denial of justice, since even the least discriminatory legal treatment
of aliens could be incapable of redressing an internationally wrongful act if that
act arose from a legislative measure, and the Judicial authority was not empowered
to abrogate or waive the application of a national law which was contrary to
international law. Purthermore, the struecture of internal procedural rules could
render a local remedy inaccessible to an individual who had suffered injury as

a result of a specific internationally vwrongful act.

08. Another aspect for consideration was said to be the question as to when local
remedies would be deemed to have been exhausted. Consideration of that aspect of
the rule might be necessary for the progressive development of international law
in respect of State responsibility. In this regard the opinion was expressed

that in order to decide whether responsibility was generated only when local
remedies had been exhausted or whether it existed prior to that time, it was
necessary to know whether a wrongful act was already involved or whether the first
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wronzgful act derived from the exhaustion of local remedies. If the relationship
hetween those quite distinct situations could lead to confusion, it was because
local remedies were at the same time a means of redress and, in the case of
failure, the point of departure of international responsibility.

99. With regard to the sphere of application of the rule of exhausticn of local
remedies, certain representatives commented on the meaning of the term "alien'.
The opinicn was expressed that this term was guestionable since it seemed to
indicate elther that the State was automatically responsible with regard to
individuals who were its own nationals, i.e. that it was not necessary for the
latter to exhaust local remedies for it to be recognized that the State had
breached an international obligation "of result"” in their regard by failing to
treat them as it should, or else, which was unfortunately more probahble, that the
field of application of the principle of the exhaustion of local remedies was
limited to the treatment to be accorded to "aliens™, i.e. that it did not encompass
the treatment which a State undertook to accord to "national” individuals. It

was also sald that as regards the term "alien” it would seem at first glance to be
a simple matter: the exhaustion of local remedies should in principle be
restricted to individuals and bodies corporate. But, it was asked, what about
stateless persons? Had not the time come to adopt an international convention on
State respensibility giving the State in which a stateless person was permanently
resident the right fto present a claim for damages on his behalf? GQuestions also
arose in connexicn with persons having multiple nationality and bodies corporate
The future convention could not be silent in that regard. In this connexion,

it was noted that the condition of the exhaustion of local remedies did apply

in cases of injury caused to feoreign public entities -~ iIncluding States - provided
that, in the cases in guestion, they had acted jure negotii or jure gestionis.

Tt was also rointed out that the exhaustion of local remedies was inapplicable in
cases of injuries suffered by persons acting as State organs such as diplomats,
representatives and other agents of the State. Finally, the view was held that

an lnternational claim arising out of State responsibility should also be subject
to the rule of nationality of claims. There should be a bond of nationality
between the claimant State and the person injured. Possible exceptions to that
ruls might be the cases of inhabitants of a protected State or aliens serving on
the merchani ships or in the armed forces of a claimant State.

100. Several representatives agreed with the Commission's differing from the report
of the Special Rapporteur in not extending the scope of the rule of exhaustion of
local remedies to a State's treatment of its own nationais. It was sald that the
wording adopted by the Commission was preferable to the text proposed hy the
Special Raprorteur since it came closer to the traditicnal concept of
responsibility, which related only to the treatment of sliens. To retain the
Special Rapporteur's proposal regarding recognition of the international
responsibility of a State in respect of its own nationals would be, at the current
stage, too bold a step in the field of the progressive develcpment of international
law. Before such a principle was inceorporated into an international legal text, a
more detailed study should be undertaken with a view to avoiding any provision
which might result in interference in the internal affairs of other States,
especially the weaker ones.



Af32/433
English
Page 37

101. On the other hand, the opinion was expressed that during the second reading

of the artieles under consideration, particularly article 22, some thought should
be given to extending the application of the principle of exhaustion of local
remedies t0 the treatment accorded by the State t¢ its own nationals. The
internaticnal community was gradually assuming responsibility for the protection of
certain fundamental rights, and most of the existing conventions on the subject,
such as the International Convention on the Elimination of All Forms of Racial
Discrimination, the International Covenant on Civil and Political Rights and

the Cpticnal Protocol thereto, expressly imposed the requirement of exhaustion of
local remedies. Furthermore, it should be kept in mind that the provisions of
article 19, concerning the distinction hetween two separate categories of
internationally wrongful acts, inevitably inspired the substance of the following
articles - including article 22. Tor instance, the express reference made by the
Commission to some of the most characteristic violations of internaticnal obligations
of essential importance for safeguarding the human being, such as those concerning
genocide and apartheid, had a special bearing on the possible extension of the

rule of exhaustion of local remedies to all private individuals, including nationals
of the State directly involved. -

102. Several repregentatives commented on the Commission's decision not to limit
the scope of the principle of exhaustion of local remedies explicitly to cases
concerning the conduct adopted by the State "within its jurisdiction”. It was
said that there was a clear link between the condition of the exhaustion of local
remedies and the Jjurisdiction of the State whose initial aet ran counter to an
international obligation of result. In the opinion of some representatives, it
would be advisable to so limit the scope of the principle. It was said, as an
example, that if a fishing vessel was damaged on the high seas by a foreign
warship it would be unreasonable not to be able to determine the existence of
the breach of an international obligation and not to allow the victims to file

an international claim unless it was established that judiecial and other local
remedies available to the victims in that State had been exhausted. It was
generally admitted that the rule of exhaustion of local remedies was based, among
other things, on respect for the sovereignty and jurisdiction of States, and it
would Bbe unreasonable to require a private individual having no 1ink to the
sovereign Jurisdiction of the offending State to abide by that jurisdiction and
to exhaust local remedies available in that State. Consequently, the scope of
the application of that principle should be limited %o cases where a person was
placed under the sovereign jurisdiction of another State and maintained certain
links with that State. Such a limitation might in practice raise problems in
respect of the exact limits of national jurisdiction under international law, but
national jurisdiction undeniably had limits. In this connexion, the view was
expressed that the applieability of the prineciple to cases of injury caused by a

State to an alien outside its territory and similar cases should be resolved by
State practice.

103. One representative was of the view that the local remedy rule might be
ineffective where the action complained of had cccurred outside the State's
Jurisdiction or had been perpetrated against an alien who was only temporarily
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within the State’s jurisdiction. That was a practical matter to which the
Commission should address itself. Cases of injury suffered by a sailor in a

harbour of a foreign country or by perscns in transit at an airport were examples
of such a situation.

104. Another representative felt that the term "jurisdiction" was ambiguous,
because it did not correspond to the same concept in French and in English; it
therefore suggested that the words "in the exercise of jts State authority™, which

might better reflect the justified concerns of the Commission, should be inserted
in article 22,

105. Several representatives stressed that the exhaustion of local remedies was
only applicable where such remedies were effective and available and not merely
theoretical. The Commission had made that point explaining that a remedy which
would be a mere formality should not be required as a prerequisite to the State's
action for reparation. It was said that in stressing the effectiveness rather than
the availability of local remedies, the Commission showed that it was gquite aware
of the reascnzhle limits of the rule in cases when, on the one hand, the wrongful
act entailing responsibility was directly prejudicial to another State and when,

on the other hand, foreign private individuals were injured at the same time and
by the same conduct as the State of which they were nationals. The question had
caused difficulties for the Commission and great emphasis had been placed on the
concept of local remedics "open" to individuals and "effective" local remedies.

It was felt that if differences of opinion arose concerning the interpretation

of availability and efficacy, they could be settled peacefully. In this connexion,
it was said that to speak of remedies that were effective and truly accessible,

was to say that they should, among other things, not be too onerous.

106, On the other hand, some representatives expressed doubts about the adequacy
of the criteria of “effectiveness" and "availability". In this regard the view
was expressed that the application of the rule of the exhaustion of local remedies
was bound to raise problems of interpretation, if only in respect of the rather
vague terms "effective’, "available" and "equivalent™. It should be remembered
that local remedies by thelr very nature often made it impossible to cbtain the
results called for by international obligations. For instance, national courts

in many countries were not even allowed to discuss the international obligations.
Although that did not necessarily mean that a local remedy was not "effective"

in such cases, since "equivalent" results might be obtained, the difficulties raised
by the application of that condition were such that it would be preferable to
avoid giving it too broad a scope.

107. It was further szid that the Commission seemed, however, tc give a rather
wide meaning to those two gqualifications. It alluded in the commentary to cases
where the Btate of which the injured persons were nationals intervened without
walting until the victims had had recourse to the remedies provided by internal
law, which it considered incapable of correcting the gituation in which its
nationals had been placed. That example was deemed not quite convineing. The
fact that the State whose nationals had been injured doubted the effectiveness
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of the internal remedies could not constitute a decisive criterion for determining
whether an international obligation had been hreached. The real reason for the
non~application of the econdition of the exhaustion of local remedies in the case
of "a general atmosphere of hostility towards the nationals of some foreign
country” was rather the actual character of the international obligation contracted
towards another State whose legitimate interests prevailed over the individual
interests of the individuals concerned. After all, as the Permanent Court of
International Justice had rightly stated in the Chorzow Factory Case, "rights or
interests of an individual the violation of which rights causes damage, are
always in a different plane tc rights belonging toc a State, which rights may also
be infringed by the same act". Similarly, it would be a somewhat strained
interpretation to consider that local remedies were not available in cases where
it was simply "difficult" for an injured alien to have recovrse to them, even if
the damage to his property was inflicted outside the territory of the State which
committed the injurious act, to use the example cited by the Commission. There
again, the real reason for not applying the principle of the exhaustion of local
remedies seemed to be a different one. If, as the Commission stated, it would be
unreasonable to require the State whose naticnal had been injured to initiate
actions at the level of the internal legal order of the State responsible for the
injury, it was because the other State was in principie not subject to the
jurisdiction of the latter State.

108, The view was also expressed that another aspect which was left unresolved by
the general wording of the formula in article 22 was whether a remedy was
"effective" il ity operation was affected by unreascnable delay in the dispensation
of justice. In this regard, it was felt that the traditional principle of
exhaustion of loecal remedies was too limited in scope. The exhaustion of local
remedies might be a cumbersome process in any country, involving the individual

in delays that might render the application of the local remesdies more or less
useless. For that reason, it was said, articie 22 should be amended in such a way
that it provided for a breach of an international obligation of a State not only if
the aliens concerned had exhausted the local remedies available to them without
obtaining satisfaction, but also if the application of the local remedies was
unreascnably delayed. A precedent had been set in article 5 of the Optional
Protocol to the International Covenant on Civil and Political Rights. It was
further stated that an indication of a possible answer to the question might also
be found in article 41 (1) (C) of the International Covenant on Civil and Political
Rights and in article 14 (7) (A) of the International Covention on the Elimination
of All Forms of Racial Discrimination.

109. One representative thought that the commentaries had left unprobed at least
one of the more delicate and difficult problems which called for sclution. The
omissicn which particularly came to his mind related to one aspect of the
identification of situaticns where the rule was that remedies need not be
exhausted because there were no remedies to exhaust. The problem was approached
in paragraphs (47-51) of the commentary on article 22, but the gquestion not
expressly covered was whether a remedy could be deemed unreal (and therefore not
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requiring exhaustion) solely on the basis of an opinion of a local lawyer.
Although it would not be reasonable to expect the commentary to cover every single
problem that might arise, the problem provided a test of the adequacy of the
wording of article 22. The only relevant words in it were ... if the aliens
concerned have exhausted the effective local remedies available ...".
110. Another representative stressed that in stating that the principle of the
exhaustion of local remedies must be interpreted in the lisht of the general
criterion of good faith, the Commissicn seemed to have recognized that that
criterion, which was a moral one par excellence, was at the heart of the problems
relating to the internationsl responsibility of States, in view of the prominence
which all States must grant that criterion in fulfilling all of their

obligations. It was considered, therefore, highly desirable for the Commission to
draw the necessary conclusions and codify in the draft articles the fundamental
rule of chligation of good faith, as embodied in Article 2, paragraph 2, of the
Charter.

111. Certain representatives welcomed the Commission's conclusion that the
requirement that the individual considering himself injured must exhaust local
remedies in no way implied that the State of which he was a national might not
make diplomatic revresentations to the State alleged to have committed the wrongful
act until the individual had exhausted the local remedies available in the latter
State. TIn their view, that principle was clearly right and fully in accordance
with State practice. ©On the other hand, the cpinion was expressed that such
action could be taken only as a truly exceptional step, since it could take on
the appearance of interference in the internal affairs of another State, not to
mention the fact that it could create friction between the organs of that State,
especially in countrieg where there was a clear-cut separation of powers. When
an action for avoidance or an action for redress had been brought, diplomatic
representations should be directed to the executive power, which had competence
in foreign affairs,

112. One representative noted that the Commission had affirmed that the State of
which the alien was a national could make diplomatic representations to the State
alleged te have committed the wrongful aet before that alien had exhausted the
local remedies available in the latter State, but immediately afterwards it had
stated that the State of which the individual concerned was & naticnal could not
"take over" the wrong done to that individual before the latter had had recourse
to the domestic courts open to him. In his view, the Commission should reconsider
that guestion in the light of State practice over the past 10 years.

113. Certain representatives made some cbservations of a terminological character
concerning article 22, One view was held to the effect that the article was
complicated and difficult to understand. Ancother representative expressed the
hope that the Commission would, when it returned to the sscond reading of the
article on local remedies, be able to grapple in greater detail with the expression
in codified form, as opposed to elaboration in the commentary, cf some of the
detailed aspects of its application.
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114, As to specific terms, certain representatives considered it important to give
a definition of the term "local remediss™ in the draft. It was noted that the
commentary on the article indicated that the Commission intended to decide on the
insertion of such a definition later. With respect to the word ''remedies’, it

was asked whether the term referred only to judicial remedies and what were the
criteria for determining whether a State crgan was to be regarded as Judicial.
Were arbitration and administrative remedies among the remedies which must be
exhausted? The term "remedy", it was said, had different meanings in different
Btates, but in an internaticnal convention it must have an independent meaning
since otherwise there would be little hope of obtaining uniform interpretation
and application of the convention. With regard to the werd "local", it was
observed that in some States there were concurrent jurisdictions and that it might
be advisable to deal with that problem in the draft. In connexion with the term
"ocal remedies", the view was also expressed that the word "effective" was apt

to create problems of interpretation. In ordinary ianguage and in legal practice,
a remedy was effective if it had a positive result, but in the present instance it
mist of necessity have a negative result. Article 22 should specify that the
remedy must be possible both in law and in fact.

115. It was also said that the words 'the cbligation allows” should be replaced

by a reference to the nature of the obligation, gince the treatment in question
did not derive from an obligation but rather from law or from a contract. Finally,
as regards the wording of the French version of article 22, in fine, which read
"les recours internes efficaces leur &tant disponibles’, it was felt that

wording "efficaces et disponibles” would be preferable.
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C. Succession of States in respect of matters other than treaties

116. In general, representatives noted with satisfaction that the Commission had
made considerable progress on the topie of succession of States in respect of
matters other than treaties. The significant contribution of the Special
Rapporteur, M. M. Bedjaoui, through his scholarly and wide-ranging ninth report
(A/cW.L/301 and Add.l) was stressed. It was noted that that report had underlined
the difficulties and complexities of the subject-matter, illustrating varied State
practice and divergent opinions of writers. Hope was expressed by certain
representatives that glven the progress achieved at its twenty-ninth session, the
Conmission could, at its next session, complete the first reading of the draft
articles on succession of States to State property and State debts.

1. Comments on the draft articies as a whole

{a) GCeneral coments

117. Several of the representatives who spoke on the subject expressed satisfaction
with, or general approval of, the draft articles adopted by the Commission at its
twenty-ninth session on succession of States to State debts. Stress was placed on
the importance and relevance of the formulation of international rules concerning
succession to State debts; it was viewed as the most controversial and intricate
aspect of State succession. The study of the question of succession to State debts
was described as essential for a better understanding of the work already done in
the field of succession of States to State property (part I of the draft). It was
said by some representatives that the new draft articles revealed a concern for
relating the topic to current realities and that in taking that approach the
Conmission had made a remarkable effort to fulfil the need for the progressive
development of the rules of international law in the field. The view was further
expressed that the application of cut-dated principles could lead to de facto
injustices. Other representatives recalled that all international relations,
particularly legal relations between States, were governed by the principle of good
faith which should be the starting pcint for any codification efforts on the topic.
Furthermore, in view of the scarcity of precedents in the field, it was said that
the Commission's work should be limited tc¢ the formulation of a basic legal
framework on succession to State debts, leaving room for the countries involved to
find flexible solutions on a case-by-case basis, with due regard for the
circumstances prevailing at the time of the occurence of succession of States.
Another view expressed was that it seemed questionable whether a meaningful
international consensus could be achieved within the foreseeable future on an item
which was always complex and politically difficult. Reservations were expressed
by certain representatives with regard to specific draft articles adopted at the
Commission's twenty-ninth session.

118, Finally, several representatives said that it was difficult to take a position
on the new articles adopted on the topic pending further study and the final
outcome of the Commission's work on the subject.
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(b) Form of the draft

115. Support was expressed for the Commission's view that the form to be giveg to
the codification of rules on the topic could not in fact be definitely established
until the topic had been fully studied. Practical considerations, it was said,
should prevail even at the initial stage and the decision to work, as in gsimilar
cases, on the basis of draft articles was seen as the best way of defining or
developing rules of international law intended to regulate the subject. The draft
articles, as conceived, were consistent with the form of an eventual convention,
if the Ceneral Assembly decided to refer the matter to a codification conference.
One representative saild that if the draft articles were to become a convention,

it would be advantageous for newly independent States to implement its provisions
retroactively.

(c) Scope of the draft

120, The Commission was congratulated on having decided to confine its treatment of
the topie to State property and State debts for the time being. The view was also
expressed, however, that before the expiraticn of its current five-year term of
office, the Commission could begin the consideration of a series of articles
concerning State succession to other public property and public debts.

121. Furthermore, it was said that the decision taken by the Commission in 1968 to
give priority in its consideration of the topic to eccnomic and financial matters
was entirely justified. The question of succession to non-financial obligations
would have tc be considered separately in another part and at a later date. Cn the
cther hand, the opinion was expressed that the Commission should conduct a detailed
gstudy of all aspects of State succession in respect of matters other than treaties,
without restricting itself to economic or financial considerstions.

122. In that connexion, one representative stressed that the time had come to deal
with the question of the status of the populations of the territories which had been
the subject of a succession of States. That question was invested with a sense of
urgency because of the human considerations involved. He said there were currently
hundreds of thousands of former inhabitants of such territories dispersed over
various areas of the globe, particularly in the former administering Powers of their
original territories. More often than not, those persons enjoyed cnly precarious
rights in their new surroundings and had to cope with serious difficulties, since
they had had to leave behind all their property and because even their nationality
was sometimes in doubt or undefined. It was important, he stressed, to study and
define the interests of those individuals within the context of the succession of
States.

{d) Structure of the draft

123. A number of representatives commented favourably upon the Commission's approach
of maintaining to the extent possible a parallel between the articles forming
part II of the draft (Succession to State debts) and those included in part I
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(Succession to State property). That approach was viewed as commendable and of
utmost importance. Certain other representatives, however, believed that the
parallel between the two parts had not been respected. A certain lack of
parallelism was mentioned as between article 18 and article 5, as well as between
article 22 and article 13.

124, As to the types of succession of S4ctes dealt with in section 2 of both

parts I and II, the view was expressed that it was only justifiable to distinguish
between different types of State succession on the basis of objective criteria,
and that, from a legal point of view, there were only three types cof succession:
separation, transfer and unification. Tt was =aid that the distinction between a
"newly independent State” and the "separation of part of a State" did not seem
justified as it was based on considerations of a political or psychological rather
than a legal nature and as it appeared to give rise to a number of uncertainties
and difficulties. However, it was stressed that a very clear distinction must be
made between State succession as the direct consequence of the decolonization
process - where much could be said for a broad tabula rasa approach - and all
other cases of State succession, especially those arising out of dissolution or
dismemberment of a State, a case which the Commission intended to examine in the
near future. Succession of the latter category should, it was said, follow the
principle that the duty of the new sovereign to bear a portion of the predecessor's
debt should be dependent upon the benefits accruing to the territory transferred;
the emphasis should be placed on territory and on its population as the debtor
element.

125. A number of representatives speke in favour of including in the draft
procedures relating to the peaceful settlement of disputes. It was said that such
procedures should lead to a binding decision based on law and should be flexible,
including a wide choice of methods of settlement, in accordance with Article 33 of
the Charter. If the parties did not agree on a particular method of settlement,
each party would be entitled to refer the dispubte to compulsory settlement.
Certain representatives referred to the need to establish effective machinery for
dispute settlement in the light of the inclusion in certain articles of the draft
of such expressions as "eguitable prcportion”.

2. Comments on the various draft articles

Articles 1, 3, 4, 12, 13, 15 and 16

126. One representative believed articles 1 and 4 could be deleted as they merely
stated the obvicous. He also asked why the types of succession dealt with in
articles 12 and 13 {(as well as in articles 21 and 22) were not mentioned in
article 3 on "Use of terms"”. Another representative expressed regret concerning
what he deemed to be the abusive use made of such vague concepts as "equitable
proportion” in articles 15 and 16 {(as well as article 21) and "equitanly
compensated” in article 16.
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Articles 17 and 18

127. Meny representatives who spoke on the question of succession of States to
State debits referred tc the scope of the articles in part II (article 17) and to
the definition of the term "State debt” (article 18). As to article 17, while
certain representatives believed that it was not drafted with sufficient clarity
or that it should be deleted as stating the obvious, other representatives
stressed that articles 17 and 18 were intrinsically linked and opposed the
deletion of article 17.

125, Several representatives considered articie 18 to be the key clement of

pert II of the draft articles and considered it to be acceptable and sufficiently
broad to cover all financial obligations which might be considered as belonging
to the category of "State debts". The definition in article 18 was said to be

a masterly achievement of clarity, flexibility and political realism. The value
of the comprehensive commentaries was also mentioned. It was noted, however,
that the definition of "State debt” was the essential problem with regard to the
draft articles on succession to State debts and had presented difficulties.

Other representatives were of the view that the article was toc vague and lacking
in precision. It was said that the article did not clarify sufficiently the legal
nature of the rights and obligations which they regulated and that it should
specifically indicate what were the financial obligations in question. Reference
was made to a lack of parallelism between article 18, defining "State debt"™ and
article 5, defining "State property™. Also, it was suggested that the Commission
should consider whether it might not be preferable to transfer the definition of
the term to article 3 on "Use of terms™.

129, With regard to the different categories of debts to which reference was made
in the commentary, certain representatives agresd with the Commission's approach
of excluding from the definition of "State debt’, the debts of the successor
State. For clarity, it was suggested that the word “predecessor” could be
inserted in the last phrase of article 18 so it would read 'chargeable to the
predecessor State'. Some representatives supported the Commission's approach of
not including debts of local authorities within the definition of ""3tate debt™.
That seemed logical and just, it was said, since local authorities would continue
to be responsible for their owm debts, notwithstanding the succession of' States.
However, another view was expressed that in State practice, a very substantial
part of the debts inveolved in succession were considered tc be proper o the
territory and to be "colonisl®™ debts contracted within the context of the
territory's financial autonomy. Therefore, article 22, dealing with newly
independent States, should in particular take into account all debis contracted
by the administering Power in the name and on behalf of the dependent territory,
because the financial autonomy of that territory had been purely formal. As to the
exclusion from the definition of debts of public enterprises or establishments, it
was stressed that that approach should be clarified by the Commission as it was
acceptable only if it was clearly understood that the debts of any public
institution situated in the territory of the successcr State should pass to that
State. Furthermore, it was said, if a public institution had its headquarters in
the predecessor State and carried on certain activities in the territory passing
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to the successor State, debts relating to those activities should pass to the
successer State in a proportion and according to criteria to be established,
Regarding the category of delietual or semi-delictual debt, it was emphasized
that a fundamental question was not answered in the draft articles so far
presented: the distinction between debts having a contractual origin and those
arising from illegal acts of the State, even if the vietims were its own nationals
or, a Tortiori, if they were stateless persons or foreign nationals. It was said
that such debts were freguently unliquidated at the date of the succession and
stressed that the dominant factors in such cases should be the territory and the
population. Finally, certain representatives agreed with the Commission's view
that so-called "régime debts" should not be considered as a category distinct
from State debts.

130. The Commission's decision that it would not be useful or timely to draft at
this stage provisions on the question of “odious debts" was supported by several
representatives. It was stressed that the Commission was correct in deferring
the gquestion of including provisions on the matter until each particular type of
succession of States had been examined, as the rules toc be formulated for each
type might well settle the issues raised by the question and thus dispose of the
need to include general provisions thereon in the draft. The principle of good
faith as the starting point for codification efforts on the topic was ztressed as
regards this question. It was further stated that the question was too
controversial to admit of constructive codification. On the other hand, other
representatives favoured the inclusion in the draft of specific articles dealing
with the question of "odious debts". Provision against the inheritance of
Tsubjugation™ or "war"' debts was deemed vital in discouraging such grave breaches
of international law as subjugation of peoples, denial of their right to self-
determination, or waging war, According to that view, it was conceivable that
notwithstanding the provisions of article 22, pressure might be exerted on a
neviy independent State to accept some of the "odious debts" as the price of
independence. Therefore, it was in the interests of newly independent States to
have a specific rule of international law on the matter, wnder which they could
denounce such obligations.

131. Representatives who spoke on article 18 referred to the word "international",
which had been included by the Commission in square brackets in order to draw the
attention of Governments to the difference of opinion among its members regarding
the scope to be given to the provision in so far as creditors are concerned.
Several representatives favoured the retention of the word "internaticnal”. It was
stressed that no attempt should be made to define the financial relations of the
State with private individuals or corporations, such relations being governed
golely by the State’'s internal legal order; it should be made clear that only
State debts of an international character and arising at the international level
could be included in the definition of "State debt’. Mention was made of a
tendency to apply rules of private law to questions of international law, although
in international law there could be an extreme inequality between parties with
rights and obligations. To place persons, natural or juridical, on the same level
as States was viewed as inappropriate and inconceivable, Even if it were
recognized that certain debts owed to private persons were of a magnitude
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corresponding to inter-State debts, substantial difficulties would arise, ii -
said, if the two types of debts were regarded as identical and regulated hy
saie rule of international law. The view was expressed that debts owed to
individuals had ne relevance to State succession and that forelgn investors
should have no mere rights than nationals in the same situation. International
responsibility vis-d-vis foreign investors could only arise, it was said, within
the context of the exhaustion of local remedies and the denial of justice) to

acld otherwise would constitute & serious breach of State sovereignty snd a
flagrant interference in the internal affairs of States. It was stressed that in
formuiating and codifying a new system of international law, the Commission must
be careful to aveid establishing or confirming new forms of dependency betwsen
weak States and powerful corporations. One representative stated his country had
been subhjected to intervention by foreign Fowers on the pretext of recovering
debts owed to their nations. Such intervention had given rise to the Drago
Doctrine opposing the compulsory recovery of debts, which had been reiterated

by inter-fAmerican bodies many times. That Doctrine should be, in his view,
reflected in article 18 and in any other article pertaining to the same issue.
Moreover, it was said, article 20 stipulated that a succession of States does not
as such affect the rights and obligations of creditors, thus affording a general
safeguard to foreign private creditors. Another argument adduced for retaining
the word "international' was that the scope of article 18 should be reduced as far
as pessible sinee it was impossible to determine exactly the trend of contemporary
practice in the light of the fluidity which currently prevailed in State practice
as a regult of the preoecess of decolenization., The scope of the customary rule on
succession may well have been radically changed, giving rise to a new rule
applying only to newly independent States; whereas the old rule, in modernized
form, may s5till be valid for rases of succession not related to the attachment of
independence by new States. One representative suggested that the guestion of

the finaneial obligations of a State vis-d-vis individuals could be studied later
in a more sppropriate context, for example in connexion with the study of the
problem of public debts. Finally, note was taken of the fact that the meaning
of the word "international" was broad in scope, referring not only to financial
cbligations contracted between States, but also to financial obligations between

2 State and an international organization or another subject of international law.

132. Other representatives, however, favoured the deletion of the word
"international'. They believed there was no basis for excluding State debt to
private persons from the scope of the draft and favoured a broad definition in view
of the varying forms which State indebtedness could take. It was urged that it

was clearly a well-established fact that intermational law had been concerned with
the interests of aliens as well as of States, and that that practice did not
constitute a flagrant interference in the internal affairs of States. Internaticonal
law was not confined to the rights of States but also concerned the rights of
individuals, an elementary truth demonstrated in case-law and in numerocus treaties.
It was said that a preoccupation with noticns as elusive and abstract as
sovereignty or international personality could lend to an excessively theoretical
cedification of the law, which in turn could produce great injustice; emphasis
should be placed on territory and on its population as the debtor element. Both
classes of debts owed by States (those to other subjects of internatiocnal law and
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those to natural or juridical persons) were affected equally by State succession,
it was stressed. While the satisfaction of a debt to a national or juridical
rerson might be governed solely by internal law, State succession was itself
governed by international law. The Commission's work on the topic had showed
there was no point in distinguishing between classes of creditors., It was guite
reaschable that rules of internaticnal law should deal with aspects of the

factual situation involved in succession whereby the same territory end the same
population came under the jurisdiction of different States before znd after
succession - a siluation which third parties had neither provoked nor accepted,
but which was nevertheless of great importance to them. Thus rules on the
passing of State property had been recoghirzed, including the acquisition by the
successor State of fiscal Jjurisdiction previously exercised by the predecessor
State. Having dealt with the passing of such "assets" from one State to another,
international law could not, it was felt, keep silent on the question of the
effect of State succession on the "liabilities" of the predecessor State. It was
noted that article 5 defining State property did not contain any limitation and
even mentioned the internal law of the predecessor State, thus implying that State
property included debt-claims of the predecessor State vis-f-~vis individuals.
Reference was alsc made to article 11 by which debts owed o the predecessor State
should pass to the successor State; similarly, debts owed by the predecessor State
should be dealt with, whoever the creditor was. Also mentioned were arfticles 21
and 22 which menticned the link between the State debis which passed to the
successor State and the "property, rights and interests" which passed to that State,
a link clearly independent of the status of the creditor. Furthermore, inclusiocn
of' the word "international" would, it was stated, no doubt be contrary to the
practice of States, which contained thousands of cases of successicn of States

to debts which were not debts on an inter-State or internaticnal level, but were
State debts whose creditors were alien individuals or corporations. In a
codification of the topie, State practice could not be ignored in order to meet the
ideclogical outlcook of a mincrity of the world commmity which was antisympathetie
to some forms of economic activity and which wished to deprecate the rights of
individuals under international law. Another factor mentioned by certain
representatives opposing inclusion of the word "international” was that an
impertant rpart of credit currently extended %o States derived from foreign private
sources. The inclusion of the word might lead to a limitation of the sources of
credit to States and international organizations, which would be detrimental to
the interests of the internaticnal community as a whole and, in particular, to
those of the developing countries. The argument that the position of foreign
private creditors was adequately safeguarded by the provisicns of draft

article 20, paragraph 1, seemed doubtful to certain representatives in the light
of the commentary which, in their view, gave a rather vague interpretation of

the paragraph and left too much uncertainty as to the rights of the creditor.

It was suggested that it would be worthwhile to confirm the protection envisaged
in artiecle 20 by omitting the word international™ in article 18. Finally, it

was stressed that to recognize as a fact all the practical sources from which
State debis derived neither admitted nor suggested that the existence of such
debts created obligations for the successor State,
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Article 19

133, Articlie 19 concerning obligations of the successor State in respect of State
debts passing to it was commented upon favourably by some representatives. They
expressed satisfaection with the contents of the article and believed it to be
Tully consistent with and parallel to article 6 of the draft relating to rights
of the successor State to State property passing to it. Other representatives,
however, raised guestions concerning the article, It was said that the Commission
should reconsider articles 19 and 20 which seemed to contain contradictory
principles. If the succession of States entailed the extinction of the
obligations of the predecessor State, in accordance with article 19, it was hard
to see how it could not affect the rights and obligations of third-party
creditors; yet article 20 seemed to deny any such effect. It was urged that the
rules governing the relationships between predecessor States, successor States
and creditors be clearly defined to avoid all pessible confusion, One view
expressed was that article 19 was acceptable only if the draft articles provided
Tor all cases where there was a State succession to debts, otherwise problems
would arise with regard to debts which did not pass to the successor State but
which could not ve considered as remaining the responsibility of the predecessor
State. Another view was stated that the article should be extended to debts,
while ancther view was stated that the article should be extended to comprise
cases where an agreement had been completed between predecessor and successor
States in accordance with the draft articles and had been accepted by the
creditor. Finally, one representative said it would be preferable to provide a
definition of the expression "passing of debts", which would basiecally constitute
vhat 1s now the text of the article.

Article 20

134, A number of representatives supported the basic, extremely important rule
contained in article 20 which was seen as reflecting the universally recognized
legal principle whereby an agreement between the predecessor and successor 3tates
cculd not affect, in and of itself, the rights of creditors. The Commission was
congratulated on having simplified and clarified the texts of proposals originally
submitted by the Special Rapporteur, discarding any allusion to "devclution
agreements" which, according to the draft on succession of States in respect of
treaties, could be considered merely as statements of intention. Other
representatives, however, urged further precision and clarity. It was said that
the meaning of the article should be explained further. The agreement concerning
the passing of debts of the predecessor State to the successor State could not in
itself be invoked against a creditor third State; on the other hand, the rule of
succession to certain debts, as a rule of international law provided in the draft,
could be invcked against the third State in question. Moreover, it was stated,

as soon as the successor State had contractually accepted the succession, the
debt invelved was its own and was obliged to discharge it., Attention was alsc
drawn)to the seeming contradiction between articles 19 and 20 (see para, 133
above).
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135. With regard to paragrarh 1, a number of represenitatives stressed its
importance, particularly the fact that the term "creditors” was given a broad
interpretation #0 as tc embrace not only third States but also their nationals.
Thus the provision constituted an essential and important general safeguard to
foreign vrivate creditors. The suggestion was made, however, that to make it
clearer that the paragraph applied to foreign private creditors, the term
"ereditor" might be defined. Other representatives expressed certain doubts
whether the interests of such creditors were adequately protected particularly
if the word "international” was to be included in article 18 (see para. 131
above). The formuia was interpreted tc mean that the set of draft articles

did not affect the application of other international rules in force concsrning
relations between States and foreign creditors (not nationals of the predecessor
Btate) where such relations were called into question by a case of succession.

136. Paragraph 2 elicited favourable comments from certain representatives, while
cther representatives guestioned whether its provisions might be too rigidly
worded and did not answer the guestion posed. It was necessary to reword the
paragraph, it was stressed, so as to allow the predecessor and successor States,

or the successcr States, the necessary latitude to conclude any agreement regarding
the passing of State debts. As to the text contained in square brackets, which was
directly related to the definition of State debt contained in article 18, certain
representatives considered the retention of the text necessary, on the basis of
views reflected in paragraph 131 above, while other representatives favoured the
deletion of the text on the basis of views reflected in paragraph 132 above.
Another element cconsidered to be important was the fact that the paragraph also
referred to creditor international organizations and that it was clear from the
commentary that there was no intention to exclude as creditors cther subjects of
international law from the scope of the paragraph. On the other hand, the view
was expressed that while such an approach might be prima facie technically
accurate, it would be useful to ascertain the practice of States on that specific
point in order to determine whether there were any precedents of international
organizations or other subjects of international law in that situation.

137. References to subparagraph 2 (a) were on the whole supportive, although it
was considered advisable by one representative that the acceptance of the agreement
between the predecessor and successor States, or between successor States, by a
third State or international organization might be "express or tacit". On the
other hand, certain representatives reserved their position on subparagraph 2 (b)
or expressed doubts thereon. Paragraph 2 (b) was described as obscure and as
being clearly inconsistent with the purpose and intent of the preceding portion

of the article and the commentary. It was further stressed that the subparagraph
seemed to suggest that a creditor third State or international organization could
find themselves being made subject to an agreement they had not accepted and to
which they were not parties. It was necessary to determine when the conseguences
of the agreement were "in accordance with the other applicable rules of the
articles in the present Part"., According to one view expressed, if the reference
to "other applicable rules" included the provisions of article 21, paragraph 2 and
article 22, it was doubtful whether those rules were sufficiently clear to
determine whether the agreement had legal effects in respect of third parties.
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For example, an agreement between the predecessor and successor States follewing
the rules of paragraph 2 of article 21 4id not Jjustify the automatic substitution
of the successor State for the predecessor State in relation to a third party;
what was reasonable and equitable in the predecessor-succesgor State relationship
was uot necessarily reasonable and equitable in the relationship between either of
them and a third party. Furthermore, it was urged that notwithstanding the
indications in the commentary that the subparagraph dealt only with the
consequences of the agreement and not the agreement itself, to the extent that it
ought t0 bind a creditor third State, without its consent, by an agreement between
the predecessor and successor States, it violated the spirit of articles 34 to 36
of the Vienna Convention on the Law of Treaties, a situation which should be
avoided.

138. Lastly, one representative urged the Commission to consider a rule to the
effect that if the predecessor and successor States had concluded a valid agreement
which was not binding cn third parties, the predecessor State could claim from the
successor State any sum which the former had paid to a third-party creditor.

Article 21

139. Some representatives considered article 21, which dealt with the case of the
transfer of part of the territory of a State, to be acceptable and correct on the
whele, while another view was expressed that in its present form the article was
not sufficiently balanced. Paragraph 1 which provided for the conclusion of an
agreement between the predecessor and successor States on the passing of State
debts in this type of succession was the subject of favourable comment by some
representatives.

140. Paragraph 2 was the subject of most of the comments made on article 21, The
passing of State debt on the basis of equitable proportionality, in the absence

of agreement and taking into account the property rights and interests which
passed to the successor State in relation to State debt, was supported by several
representatives, Certain of those representatives believed that solution to be
wise, Jjust, and easily applicable. The view was expressed that the principle of
equitable proportion, based on actual benefit, would be fairer than simply ruling
that the successor State should assume the debts connected with the transferred
territory, namely localized State debts. It was stressed that equity had a special
place in the system of international law which had been highlighted by United
Nations practice and an increasing number of inter-State instruments. Reference
was alsc made to paragraph 2 of Article 38 of the Statute of the International
Court of Justice. The suggestion was made that the principle of egquitable
proportion should be adopted by the Commission for all types of State succession.
Certain other representatives supported the rule as set out in paragraph 2, but
recognized that the ambiguity of expressions used might lead to difficulties in
their interpretation and application. Even so, it was pointed out that equity

wes only a guide to achieving a satisfactory apportionment of debt and that it might
be assumed that some sort of third-party mechanism would or should be used to
ensure a fair settlement. Moreover, it was said, the paragraph included a
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clarification that helped to determine what was meant by "equitable proportion”
in & given context. Stress was placed on the fact that paragraph 2 referred to
the case of the absence of an agreement, i.e. the existence of a dispute and that,
in that case, it was on the basis of equity that the judge or arbitrator must
decide. The view was expressed that paragraph 2 of article 21 made it necessary
to establish effective machinery for the settlement of disputes in any future
conventicn on the topic., Furthermore, it was urged that the guestion was not
whether the rule established in paregraph 2 was ideal but whether it was possible
to find a better alternative likely to commsnd wider support, which did not seem
possible., Hevertheless, the Commission should try, in its second reading, to
avoid posgible ambiguities.

141. Several other representatives expressed doubts or opposition to the reference
in paragraph 2 to "equitable proportion"” and urged the Commission to study the
matter further. The terms "equitable proportion" and "equity" were said to be
vague, amorphous and ill-defined, as well as being controversial. Egquity was
viewed as the absence of law, representing natural justice as opposed to legal
Justice. It was stressed that while it was true that principles of equity had on
occasion been applied in deciding international legal disputes, the problem had
always been whether equity was distinct from law. Such a concept, it was urged,’
could introduce political elements which would undermine the foundations of law,
Paragraph 2 of Article 38 of the Statute of the International Court of Justice had
never been used by the Court; the difference between equity and decisions ex aequo
et _bono was not clear in the present state of international law. The vagueness

of the cencept was further aggravated, it was felt, by the fact that the paragraph
provided that account should be taken of the property, rights and interests which
passed to the successor State in relation to the State debt. The opinicn was
stated that the nature of the debt might be much more important in determining the
passing than the amount of property transferred.

142, The view was, however, expressed that while the practice of using such
expressions as "eguity" and "equitable proportion" was not reprehensible in itself,
and might be of value as a formula of last resort, it was necessary to recognize
that what the iInternational community was deing was identifying an area in the law
in which it did not wish, or was unable, to prescribe objective rules with a
specific and predictable content. It was left to the parties toc agree as to what
was equitable in a particular case, If they could not agree, no rule of law was
applicable and all that could be hoped for was that they would accept third-party
settlement. It was suggested that the factors which a third party should take inte
account when exercising the subjective discretion conferred upon him should be
identified more precisely. Thus, the Commission should probe more deeply the
range of factors which might affect an equitable decision in such circumstances and
specify that some were more relevant than others, Only after such an exercise, and
a full accounting of the difficulties and divergencies involved therein, could
States be aware of the full implications of signifying their willingness to accept
the application of equity.
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143, The use of the word “interests" was referred to by certain representatives.

It was felt that it would be helpful if the Commission were to specify more clearly
what it had in mind by that word, the imprecisicn of which had been demonstrated

in the Barcelona Traction Case. Another view put forward favoured the elaboration
of the word "interests', so as to emphasize the source of the financial obligation,
which might be contractual or delictual, and to take into account such factors as
the size of the population of the territory and the gross national product.
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Article 22

1Lk, Several representatives fully approved and wunreservedly endorsed the rule
enunciated in article 22 relating to newly independent States. Support was
expressed moreover for the ineclusion of an article on newly independert States
since the problems of successicn to State debts might persist for many years after
the attainment of independence and because there still was a number of

Non-Sel f-Governing Territories which the whole world hoped would attain
independence as soon as possible, It was stressed by several representatives

that the rule embodied in article 22 constituted a significant contribution and
an historical step towards the progressive development of international law. The
opinion was expressed that international law should cease expressing the ethie

of only part of its subJects and seek rather to reflect the new requirerents of
international public order, including the right to develorment. Fawurable
comments were made on the Commission's thesis that international law could not

be codified or progressively developed in isolation from the politieal and
economic context in which the world was living and that the proposed rules must
reflect the concerns and needs of the international community. Thus it was
impossible to evolve a set of rules concerning State debts for which newly
independent States were liable without to some extent taking into account the
situation in which a number of newly independent States found themselves. The
Commission had found, it was stated, that in formulating rules governing
succession to State debts, it could not ignore the legal consequences of the
fundamental right of peoples to self-determination and the principle of the
permanent sovereignty of every people over their wealth and natural resources.
Article 22 was described as a successful blend of justice, scholarship and realism
that would enable developing countries to meet their finaneial obligations without
dislocating their economies, thus meking international law more meaningful and
relevant. State succession in the case of newly independent States was considered
a special case, deserving preferential treatment. The view was in particular
stressed that there was a good rationaie for distinguishing between the case of
newly independent States and other types of State succession, such as the case

of separation of part of the territory of a State. While in the latter case,

both the predecessor State and the territory transferred had teen responsible for
and had consented to, the incurring of the debt, thus allowing for some
apportionment thereof, such was not the case in the newly independent State
situation, Reference was made to instances mentioned in the Specisl Rapporteur's
report in which colonial Powers had been only toc willing to incur debts without
consulting the territory which became a newly independent State,

1L45. A number of representatives fully supported the general clean-slate rule
contained in paragraph 1 providing for the non-passing of State debt of the
predecessor State to the newly independent State, It was stressed that the clean-
slate principle was fundamental to the preservation of the sovereignty of newly
independent States. Furthermore, it was stated, the clean-slate rule, while not
uncontroversial, had warrant in United Nations docetrine and was already contained
in the draft conventicn on succession of States in respect of treaties. The rule
was viewed as perfectly fair bearing in mind the financial situation of a number
of newly independent States, Support for article 22 as representing a compromise
was also expressed, although a more simple and precise version was considered
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preferabie, One representative supported in particular the alternative

formuwlation of the article as proposed in foot-note LOY of the Commission’s

report, Another representative who supported the provisions of article 22
believed, however, that its drafting could be improved. He suggested that the
article could be brought more into line with article 13 by including the situsticns
referred to in paragraphs 4 and 5 of the latter article. TFinally, the
Commission's commenteries in the decolonization process were praised as very
neticulous and erudite,.

146. A number of representatives who supported article 22 drew particular
attention to paragraphs (39) to (50) of the commentary dealing with the financial
situation of newly independent States. Those paragraphs provided, it was said,
en up-to-date picture of the situation of developing countries being asphyxiated
by the growing burden cof their external debt and provided an extremely useful
background for the formulation of article 22, The article was viewed as being
of considerable practical importance in the light of the monumental problems faced
by newly independent States of serviecing their debts, part of which derived from
succession to debts of the predecesscor State. It was pointed out that the
repayment of debts, some inherited with independence and others incurred of
necessity to overcome under-development, had imposed severe and crushing
financial burdens on most developing countries, which had to incur new debts,

in some cases, to pay off old ones. Consequently, it was stressed, the rules
applicable in the case of newly independent States should be just and egquitable
not only in theory but also in their application to the actual situation of the
States concerned. It was viewed as significant that the Commigsion had
established a link between the topic and the legal problems relating to the
establishment of the new internstional economic order and that its commentary had
reproduced the provisions of the Programme of Action on the Establishment of a
New International Economic Order (General Assembly resolution 3202 (S-VI) of

1 May 1974) relative to the alleviation of the debt burden of the developing
countries. The concern of the non-sligned cowntries with regard to the debt
problems of developing countries and the question of debt cancellation was
underlined. In that connexion reference was made to the finael communiqué of

the ministerial meeting of the Bureau of Non-Aligned Countries held in April 1977
(A/32/T4, ammex I) and to the Declaration adopted on 29 September 1977 by the
Ministers for Foreign Affairs of the States members of the Group of T7

(A/32/2Lhk | annex).

147, Other representatives expressed opposition or reservations concerning
article 22 and the general clean-slate rule embodied therein. One view expressed
was that since it was only justifiable to distinguish between different types of
succession on the basis of objective eriteria, the distinction between a "newly
independent State" and the "separation of part of a State" was unjustified and
gave rise to uncertainties and difficulties. That distinction, it was said, was
based on considerations of a pclitical or psychological rather than a legal
nature. According to that view it seemed impossible to advance the principle
that no State debt should pass to the successor State in the absence of an
agreement hetween the predecessor and successor States. Thus the article was
considered unacceptable as it stcod and a compromise solution was urged. Another
view expressed was that article 22 was perhaps the most difficult and controversial
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ot the articles on the topic adopted at the twenty-ninth sessicn, It was
recognized that the Commission had had to do some crestive work because, as it
nad dteelf stated, State practice and the writings of jurists did not provide
cleayr and consistent answers to the question of the fate of State debts of the
former metropolitan FPower, If State practice and writings suggested a rule at all
in thiz field, it was stressed, It would be based on the ecriterion of the extent to
vhiicl: a loan may have been of benefit to the formerly dependent territory. The
ride prooosed in artiele 22 was seen as being based on the finaneial situation of
nevly independent States and could not have been extrapolated from State practice.
Although readily admitting that a certain number of newly independent States
suffered from a severe burden of debt that inhibited their development, it was
f=lt thet that consideration alone was not sufficient to justify adopting the
non-rvagsing of State debts as a principle generally applicable to all newly
independent States.

148, Certaln representatives drew attention to the distinction, which was said to
be difficuit to appreciate, made by the Commission in relation to the passing of
State debts between the case of transfer of part of the territory of a State
(article 21) and the case of decclonization {article 22), 1In the former case, it
was provided that an equitable provertion of the State debt of the predecessor
State passed to the successcor State, whereas in the lsatter case nothing passed
from the predecessor State to the newly independent State in the abgence of an
agreement between them. It appeared that newly independent States were tc have
something that might be called "better than equitable” treatment. The Commission's
argument that it was necessary to avoid such general language as "equitable
proportion’, which had proved appropriate in other types of succession but which
would raise serdous guestions of interpretation and possible abuse in the context
of decclonization, was considered not convineing at all. It was stressed that
while the special situation and needs of newly independent States could not be
denied, it was necessary to ask what were the serious guestions in interpretation
and possible abuse which eould affect the application of the ccncept of eguity.
If, as was assumed, settlements involving equity were to be reached only by
agreement or a third-party decision, it was asked what questions of interpretation
and abuse could affect newly independent Statess which would not also operate in
other situaticns. The view was expressed that it was not merely the rule established
for newly independent States which raised questions but, even more important, the
impact of that rule upon the value and application cf equity elsewhere. The
alternative text of article 22 as formulated in foot-note 403 of the Commission's
report was viewed as more in line with the proper approach and was supported by
certain representatives,

149, Concerning the commentary on article 22, certain representatives believed

that it had occasionally overstepped the frarework of State succession and indeed
that of a legal study. It was considered inappropriate for the Commission to
include passages on internaticnal economic analysis in its report, as was done

in paragrarhs (39) to (50) of the commentary; that waes not the sphere of the
Commission's competence, Reference was made by certain representatives to the

fact that a number cf texts or portions thereof quoted in the commentary, including
resolutions of the sixth special session of the General Assembly, had given rise

to reservations, or had been vigorously opposed, by CGovernments.
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150. Bome representatives referred to the provise in paragraph 1 that the clean-
slate rule would apply unless an agreement between the predecessor and newly
independent States provided otherwise in view of the link between the State debt
of the predecesscr State cornechted with its activity in the lterritory to which

the succession of States relates and the property, rights and interests which

vass to the newly independent State. While the view was expressed that the
requirerment for an express agreement for the passing of State debts sought to
rrotect the newly independent State from being burdened by investments made for
the benefit of the metropolitan country or to favour settlement by the colconizers,
other representatives expressed doubts concerning such agreements which sounded
very much like the leonine and rejected category of devolution agreements. It

was stressed that account shouid be taken of the pressures which could be exerted
during the negotiation of an agreement between the newly independent State and

the predecessor State which had been the former cclonial Power., The new State
might, it was said, be pressured intc accepting "odious debts" as the price of
independence which had in fact often cccurred. The suggestion was made that if
the agrecment had been chbtained from the newly independent State involuntarily,
that State might have the right to repudiate it. One view was that the paragraph
should retain only the prineipal rule and not enter into the details of the
agreement, while other representatives urged that, notwithstanding the regquirements
found in parasgraph 2, the nature of the agreement should be elasborated., Tt was
noted that the misgivings concerning the paragraph were attenuated by the connexion
established between State debt and the activity of the predecessor State in the
territory concerned. It was suggested that in addition to the eritericn just
mentioned, another related criterion which should be satisfied was that the debt
incurred should actually benefit the newly independent State, The alleged
advantage to the 2oleonial territory of certain activities which had zost often
been designed by the predecessor State to create conditions fawvourasble to
colenization was questioned., With regard to the further criterion of paragrarh 1
concerning the link between the State debt of the predecessor State connected with
its activity in the territory concerned and the property, rights and interests which
pass to the successor State, one representative said that successicn to State
debts or obligations should be in equitable propertion to State properties and
rights, He stated that while an exact parallel might be ideal, more lenient
conditions should be allowed to the least developed countries whose attainment

to independence might be more or less recent. Ancther representative, however,
expressed doubts concerning the criterion of the eguitable relation bhetween the
debts and property, rights and interests passing to the newly independent State.

151. Several representatives expressed in particular their full support and
endorsement of paragraph 2 of articie 22 which was viewed as being of great
importance for the defence of newly independent States. It was described as an
essential safeguard concerning the criteria governing the agreement betwsen the
predecessor Btate and the newly independent State, envisaged in paragraph 1 of
the article. The agreement must not infringe the principle of the permanent
sovereignty of every people over its weslth and natural rescurces, nor endanger
the fundsmental economic egquilibrium of the newly independent State. Paragraph 2,
it was stressed, gave legal effect to a number of important General Assembly
resclutions adopted in recent years, was in full harmeony with the proposed new
international econcmic order and reaffirmed principles set forth in the Charter
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of Economic Rights and Duties of States and in the Charter of the United Nations.
The Commission had rightly referred in its commentaries to various resolutions
and to the relevant work of United Nations bodies, it was said. The opinion was
stated that given the severe indebtedness of newly independent States, which
could make political independence a mockery, it was of fundamental importance
that economic realities should be taken into account, especially when the debts
had been incurred without the consent of the people of the newly independent
State, Moreover, as the Commission had well realized, article 22 must take into
account the payment capacity of the newly independent State, in view of the
burden it had to bear in its efforts te develop an often backward econcomy.

152, Certain represcutatives raised the question whether the paragrath went far
enough. According to one view, it would be necessary to include in paragraph 2
other criteria that took into account the disparity in levels of develorment of the
territories concerned. It was not sufficient, it was stressed, to include =
proviso to the effect that the fundamental economic equilibria of the newly
independent State should not be endangered, since that referred only to the
implementation of the agreement with the predecessor State; it was essential

that the agreement itself should not be disproportionate to the real economic
circumstances of the newly Independent Sizte and should have due regard for the new
State's capacity to pay. Another comment made was that it would seem preferable

to delete the word "fundamental". Finally, it was suggested that the word "shoulgd"
be replaced by the word "shall", in the English version, which had already been
used in paragraph 6 of article 13.

153. However, the opinion was stressed that it should be recalled that States
which tock measures in the exercise of their sovereignty over their wealth or
natural resources or in the interest of thelir fundamental economic equilibria
should, in so doing, fulfil their international obligations in good faith, In
additicn, it was said that the Commission had treated the law loosely in its
commentary to artiele 22 in discussing the prineiple of permanent sovereignty over
natural resources. Certain representatives recalled in connexion with psssages
quoting from certain General Assembly rescluticns relating to that principle,
including the Charter of Economic Rights and Duties of States, that a number of
Governments had expressed reservations or registered strong opposition to some of
the resolutions and passages quoted. Thus one representative drew attention to
what was viewed as the startling statement in the commentary that by those
resclutions, the General Assembly had reiterated and "developed" the principle of
the permanent sovereignty over natural resources. That statement was open to

the interpretation, it was said, that the Assembly, by its adoption of controversial
resolutions, "developed" principles which were argusbly of a legal character. Tt
was stressed that such an interpretation of the powers and practice of the
Assembly was not accepted and did not conform to the United NWations Charter or to
international law; the Assembly was not a law-making body, and its resclutions
only contributed to the development of international law where they obtained
virtually universal support, where the members of the Assembly had a law-making
intention, and where the content of the resolution was reflected in general

State practice.
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D. Question of treaties concluded between States and international organizations
or between two or more international organizations

154, Many representatives who spocke on the question of treaties concluded between
States and international organizations or between two or more international
organizations noted and welcomed the substantial progress achieved by the Commission
at its twenty-ninth session on this topic. It was on this question, it was said,
that the Commission had achieved the greatest results at that session. Significance
was seen in the fact that the Commission had been able to adopt 22 additional draft
articles on the topie, which indicated that efforts to codify the vast area of
treaty law had entered a new phase. The Commission, it wag stressed, had made a
commendable effort to regulate the growing interaction between the numerous and
different subjects of international law; the many international orgasnizations now

in existence had given a new dimension to internstional law. It was nevertheless
said that difficulties had arisen and a number of problems had still to be resolved.
It was recalled that the Commission in its report had indicated that international
practice was still very limited in that field, and practically non-existent with
regard to such aspects as reservations. The Special Rapporteur on the topic,

Mr. Paul Reuter, had given evidence of his ability and ingenuity through his reports
and by his efforts to ensure as much progress as possible on the topic.

155. The Commission was encouraged to continue its consideration of the question and
the hope was expressed that its future work would proceed expeditiously and would
not be unduly hampered by dogmatic controversies. It was alsc stressed that work
on the question of treaties concluded between States and international organizations
or between two or more international organizations was now g matter of priority.

1. The general approach and method followed
by the Commission

156. Most representatives who spoke on the matter supported the method adopted by
the Commission in its formulation of draft articles on treaties concluded between
States and international organizations or between international organizations, by
which it endeavoured to follow the provisions of the Vienna Convention on the Law
of Treaties 3/ as closely as possible. That practical approach had led to
significant progress, it was said, and confirmed the particular usefulness and value
of the Vienna Convention. Hope was expressed that the remaining articles on the
subject would be drafted in the same manner., It was stressed, however, that in
using the Vienna Convention as its guide, it was important for the Commission to
avoid allowing the present codification effort to become an exercise in
interpretation of that Convention or to result in the formulation of contractory
provisions. Attention was drawn by one representative to the various types of

3/ For the text of the Convention, see Official Records of the United Nations
Conference on the Law of Treaties, Documents of the Conference (United Nations
publication, Sales Ne. E.T0.V.5), p. 289, The Convention is hereinafter referred
to as "the Vienna Convention™.
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relationships which the draft articles under consideration must maintain with the
Vienna Convention. If they were given the form of a conventien, it was said, then
on the issues regulated, the convention would take its place as a companion
instrument of parallel authority to the Vienna Convention. But to the extent that
the draft articles were based on adaptations on that Convention, reference could

be made to State practice in the application of the latter Convention when faced
with difficulties of interpretation of the new instrument, but only in so far as it
dealt with relations between States and international organizations or between such
organizations. So far as the relationship between States under the new instrument
was concerned, he stated that the text of the Vienna Convention could be used to
correct deficiencies in the new instrument, and to that extent that Convention would
prevail. On the other hand, one representative was of the view that the Vienna
Convention should be looked upon with a critical mind, as it was very recent and

as yet untested. In his view, work on the present question afforded a golden
opportunity to correct any inadequacies or defects of the Vienna Ceonvention.

157. While approving of the Commission's method which recognized the intrinsic
link between the Vienna Convention and the rules pertaining to treaties concluded
between States and international organizations or between such organizations,

it was stressed by some representatives that the close relationship should not be
transformed into a mere analogy and that the Commission should exercise caution in
its approach to the topic. Because of the special character of the legal
personality of international organizations, they cculd never be assimilated to
States, it was stated. It was therefore indispensable, according to those
representatives, that the parallelism should not extend too far and that the basic
differences between States and international organizations be duly taken into
account. Unlike States, the rights of international organizations were determined
and limited by their rules, it was said. In addition, it was recalled that the
legal status, functions and structure of international organizations differed from
one organization to another and that there were differences between treaties
concluded between international organizations and States and treaties concluded only
between international organizations.

158. One representative doubted whether the latter category of treaties really came
within the scope of the law of international treaties, since they were really no
more than interdepartmental understandings, such as were common in every national
administration. Thus, he said, it seemed simpler fcr the Commission to concentrate
on those treaties to which States had given their consent. Furthermore, the
appearance of international organizations on the world scene, particularly as
contracting parties, was, according to another representative, a relatively recent
phencmenon so that practice was still limited and far from uniform. Concern was
expressed about the danger that the Commission might over-simplify intricate aspects
of international organizations when drawing up draft articles strictly parallel with
the Vienna Convention.

159. A close investigation was urged by one representative of the various articles
of the Vienna Convention in order to be certain that they applied mutatis mutandis
to treaties to which an intergovernmental organization was a party. The Vienna
Convention was largely concerned with the consent of a State to be bound by a
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treaty, that consent being basically a matter for the internal law of that State,
international law governing the modalities of its expression on the international
plane. On the other hand, he said, an intergovernmental organization was a
ereation of international law, and its internal law was a matter of international
law; the whole process by which 1t decided teo be party to a treaty also derived
from internaticnal law, although there was a process in the background by which
States agreed that an international organ should decide to be bound by a treaty.

160. On the other hand, certain other representatives questioned the need for the
distincticns which the Commission had made between States and international
organizations, such distinetions being described as multiple and convoluted. The
view was expressed that inasmuch as international organizations were subjects of
international law and could enter into treaty relationships with States, they
should be considered as being equal with States for the purpose of participating
in the same treaty. Tt was said by one representative that Governments derived
legitimacy from the consent of the governed, and international organizations acted
cn the basis of the consent of their members. Both had international legal
personality and the capacity tc enter into treaties, and nothing in the law of
treaties made it obligatory to investigate how either States or international
organizations received authority to act. He said the internal law of international
organizations was not relevant to the law of treaties. 8pecial ruleg for
internatioral organizations in the law of treaties were required only in limited
circumstances and should not, he stressed, be expanded because of an inability to
accept the legal personality of such organizations.

161. Finally, some other representatives urged a practical approach to the matter.
While not ignoring that there were differences between States and international
organizations, such an approach, it was suggested, would avoid dogmetic
controversies concerning the legal nature of international organizations and the
allegedly "fundamental"” differences between States and such organizations in respect
of treaty relations, whieh ccould unduly hamper the future work om the topic. It was
remarked that there was a need to find solutions which were generally acceptable so
that the draft articles misht be a non-controversial contribution to the progressive
development of international law. One representative stressed that it was the
practical and pragmatic approach followed by the Commission which had led to
significant progress at its twenty-ninth session.

162. The form of the Commission's work on the topic was gquestioned by certain
representatives. One opinion expressed was that a proper format for the work of the
Commission on the topic might be a simple article applying the Vienna Convetnion
except as provided for in the articles that would follow, of which few would then

be needed. Similarly, the view was stated that the Commission should first have
sought to establish how far the rules set out in the Vienna Convention could be
applied to the treaties under consideration. Thus it was urged that before going

on to the second reading of the draft articles the Commission should make a radical
reappraisal of its work and recast them in the form of the necessary modifications
to the Vienna Convention. The fear was expressed that the draft articles being
prepared would be both too complex and too numerous, which would sericusly delay
the later stages of codificaticn. It was further questioned whether it was feasible
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to draft an international convention on the topic. Once it had received the
observations of the Governments and international crganizations concerned, the
Commission should, it was suggested, confine itself to producing a comprehensive
report indiecating the modifications needed to apply the Vienna Convention to the
treaties under consideration, leaving the future evolution of the law tc subsequent
practice. Tt was perhaps superfluous, one representative said, to draft a complete
set of articles on the question; it would be tragic if, in so doing, the

Commission undermined the work accomplished in the Vienna Convention.
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2. Comments on the draft articles as a whele

163. Some representatives voiced their general agreement with the basic legal
principles embodied in the draft articles on treaties coneluded between States and
international organlzatlono or between international organizations adopted by the
Commission at its twenty-ninth session. These draft articles were said to "equlre
little comment since they closely followed the Vienna Conventicn and reflected the
current state of the law. Certain representatives who made specific comments on
certain draft articles, such as those relating to reservaticns and article 27, said
that the other articles adopted were acceptable.

164, Other representatives, however, expressed doubts concerning various aspects of
the new draft articles. One representative stressed that they were far from
acceptable, as it was revealed in the draft articles relating to reservations that
the essential fact that international organizations were not full-fledged subjects
of international law had been neglected. Another representative had no objection
to the provisions formulated by the Commission but felt bound to guestion their
practical value, since in its commentary the Commission cited only a few relevant
treaties and not = single case of a reservation formulated in the circumstances,
Certain representatives noted that in an endeavour to achieve symmetry, repetitions
and recurrences of long and difficult expressions had been retained. In addition,
to make the draft articles complete, a series of combinastions and permutstions of
terms had been adopted. While it was recognized that such technicel difficulties
had been encountered and that the Commission had succeeded in finding compromise
solutions, it was stressed that it would ve desirable for the Commission to render
the text simpler and less cumbersome. It was suggested that article 2 on use of
terms might inelude certain terms used throughout the draft in order to shorten it
without detriment to its clarity. Finally, one representative felt that some of
the commentaries on draft articles that reproduced textually the corresponding
articles of the Vienna Convention should have been broader, more detailed and more
explicit.

165, One representative referred to the repeated reference. in the draft articles to
“the object and purpose of the treaty’. He said that when only States were parties
tc a treaty, one could always refer to the cbject and purpose of the treaty, but
when one or more international organizetions were parties to a treaty, a reference
to its object and purpose could have certain repercussions on the object and purpose
of the treaty establishing the relevant interrational organization or organizations.
He urged that the Commission should give scme thought to that problen.

166. Certain representatives reserved their position on the draft articles under
consideration pending further study and the Commission's future work on the topic.

3. Comments on the various draft articles

Article 2, subparagraph 1 (i)

167. One representative considered the definition of "international organization"

contained in subparagreph 1 (i) of article 2 to be unsuitable because it was too
vague. In his view, the term should mean only those organizations which had been
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established by treaty and themselves possessed the treaty-making capacity. He
streszed that if any other kind of intergovernmental organization became a party io
agreements or treaties, there would be a problem in determining whether those
agreements or treaties should be governed by international law or by internal law.

Article 2, subparagraph 1 (3)

168. With regard to the definition of "rules of the organization” in

subparagraph 1 (j) of article 2, one representative found that definition useful and
acceptable, since it was as precise and complete as possible. He noted that it
reproduced in full the definition of that expression given in the Viemna (Convention
on the Representation of States in their Relations with International Crganizations
of a Universal Character. On the other hand, another representative believed that
transposition was Incorrect since the two contexts were very different,
Consequently, he welcomed the fact that the Commission had recognized the need tc
re-examine that point and stressed the importance of the definition in connexion
with article 27 {see para. 179 below).

Articles 19, 19 bis, 19 ter, 20, 20 bis, 21, 22, 23 and 23 bis

/Part II: Section 2. Reservations/

169. Many of the representatives who spoke on the topic made general comments on
the draft articles included in section 2 of Part II of the draft, relating to the
question of reservations, as well as more specific comments relating to certain
articles included in that section. The draft articles relating to reservations
dealt with an extremely complex problem on which little light was shed by existing
internaticnzl law, it was said. The view was however expressed that although some
complications seemed inevitable in achieving a ccnsensus because of the fundamental
differences of approach as far as international ocrganizations were concerned,
simpler and less elaborate solutions to the problem of reservations were preferred.

170, Zome representatives found reasonable and practical the rules concerning
reservations adopted by the Commission. Support was expressed in particular for
articles 19, 19 bis and 19 ter. The rules concerning reservations, it was said,
were based on the "liberal" régime of the Vienna Convention allowing, in general,
the formulation of reservations in all cases for States (articile 19 bis, para. 1),
and in cases for international organizations when the treaty was sclely between
organizations (article 19} or when the participation of an crganization was not
essential to the object and purpose of a treaty between States and international
organization (article 19 bis, para. 3)}. Thus when an organization's participation
in the latter type of treaty was essential to its object and purpose, the Commission
had adopted a more "strict" approach, allowing reservations only 1f expressly
authorized or ctherwise agreed that reservations were authorized (article 19 bis,
para. 2). Similarly, for the gquestion of objections to reservations, which had not
been the subject of a separate provision in the Vienna Convention, a "liberal”
régime allowing objections was applied for States (article 19 ter, para. 2) and for
international organizations in the case of treaties between organizations

(article 19 ter, para. 1). In the case of treaties between States and international
organizations, organizations were afforded a "liberal" régime if their participation
in the treaty was not essential to its cbject and purpose or if the possibility of
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objecting was expressly granted by the treaty or was a necessary consequence of the
tasks assigned to the organzations by the treaty (article 19 ter, para. 3)s
otherwise, a "striet" régime would be applicable for internaticnal crganizations.
It was indicated that by adopting such a balanced, pragmatic and flexible dual
régime, the Commission had succeeded ir reaching & successful compromise on the
delicate guestion of reservations, taking into account the differences between
States and international organizations. Tt was stressed that the general
application of the "liberal" régime of the Vienna Convention with respect to
reservations could lead to a chaotic situation; nor could the solution be tc deny
international organizations the right to formulate or accept reservations, or to
object to them. Thus, it was emphasized, the Commission had been correct in
considering the matter from the viewpoint of determining what limitations should

be imposed on that right. In that connexion, the system proposed by the Commission
in article 19 bis and 19 ter seemed quite acceptable. If the participation of the
internatianal organizaticn was essential in view of the specific responsibilities
given to it by the treaty, everything would point to the fact that the organization
would have participated fully in the adoption of the text of the treaty and in the
related negotiations. Furthermore, it was said, if the ocrganization's own field of
competence was such that it could not fulfil the object and purpose of the treaty,
it would not have hecome a party to the treaty and thus it was far from certain
that certain problems raised were real ones. It was hoted with gratifiecation that
the Commission had recognized in connexion with article 19 bis, paragraphs 2 and 3,
the distinction between different types of international organizations, by taking
into account the situation of non-universal organizations admitted to participation
in a multilateral convention in cases where, because of the powers delegated to them
by States, they were at least partly substituted for their members. For
organizations of that kind, it was said that the more open régime provided for in
article 19 bis, paragraph 3, and article 19 ter, paragraph 3, was particularly
suitable,

171. Other representatives, however, could not accept the sclutions offered in the
draft articles on reservations, as it was maintained that the basic differences
existing between States and international organizations were not sufficiently
brought out., Those differences impiied, it was stressed, distinctions with respect
to their importance, their nature and the conditions under which they might
formulate reservations, which in the case of international organizations should be
allowed only as an exception to the general rule, in other words only when
expressly authorized by the treaty in question. It was thus stressed by some
representatives that the Commission should accordingly reconsider the draft
articles adopted on reservations and revise its position. Support was expressed by
certain of those representatives for the alternative text to articles 19 and 19 bis
reproduced in foct-note 435 of the Commission's report which was based on a more
restricted but homogenecus régime. To provide, as was done in the present text of
draft articles 19 and 19 bis, for a régime allowing reservations by international
organizations, even subject to certain conditions, conformed to neither the
doctrine nor the practice followed by international organizations, it was said.

The statement was made that the condition based upon the concept of participation
that was essential to the object and purpose of the treaty was vague and would lead
tc uncertainty. One view expressed was that in formulating reservations States
were seeking to protect their vital interests, but, in view of the restricted
competence of internaticnal organizations, it was difficult to know what interests
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it might be vital for them to protect. Furthermore, cbjections to reservations on.
the part of certain States or organizations could give rise to situations vhere the
organization could have different relationships, possibly on important matters,
with different member States. It was emphasized that the formulation of
reservatlcone and the acceptance or rejection of reservations by an international
organization clearly had to be decided by its competent organ. According to another
view, intergovernmental organizaticns should not be authorized to formulate
reservations under residual rules, since it was clear from the proposed texts,
especially article 20 bis, that such a possibility could undermine the delicate
balance maintained by the relevant provisions of the Vienna Convention. The fact
that cone or more internaticnal organizations might be entitled to tecome party to a
multilateral convention should not, it was stresgsed, prejudice the right of the
State to formulate reservations in accordance with the provisions of the Viemna
Convention,

172. 8till other representatives viewed the draft articles on reservations as being
more restrictive than necesszary. It was questioned by certain representatives
whether a special rule was required in the situation envisaged in article 19 bis,
whereby international organizations were given less flexibility than a State in
making a reservation to a treaty in which its participation was essential to the
object and purpose of the treaty. According to that view, the residual rule
reflected in article 19 of the Vienna Convention that a reservation was permissible
where it was not incompatible with the object and purpose of the treaty should
gimply be applied to internationel organizations in their treaties with States and
international organizations. It was stressed that the essential principles of the
"1iveral" régime of the Vienna Convention should be extended to treaties concluded
by iunternational organizations. According to one view expressed, international
organizations should be fully authorized to enter reservations and to chject to
reservations made by States. It was possible that reservations made by States
might run counter to some decisions taken by a competent organ of an international
organization whose participation was essential to the object and purpose of the
treaty. Alternatively, such reservations might, it was said, be inconsistent with
the principles and purposes of the organization. In such cases, it was stressed,
the right of the organization to enter an objection should not be restricted nor
linked to any necessary ccnsequences of the tasks assigned to it by the treaty.
Restrictiong should not be imposed on imtermational organizations on the assumption
that such organizations were institutions created by the States participating in the
treaty since that was not necessarily so, as in the case of a regional organization
concluding a treaty with non-member States.

173. In that regard, certain representatives urged the Commission to study and
clarify the relatiocnship between an international organization and its member
States, when both the organization and its member States were parties to the same
treaty. A sclution should be found, one representative said, to the problems
currently being encountered when an international organization, which carried out
its activities within the territory of a State, was a party, together with that
State, to a treaty to which only one of them had made reservations.

174, In connexion with the use in article 19 of the phrase "treaty between several

international organizations” one representative considered it premature to foreclose
the possibility of reservations in a bilateral sense. 1In his view, while an
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understandably cautious approach on the matter had been taken by the Commission, it
should not be forgotten that excessive caution would inhibit the progressive
development in that important area of treaty law.

175. Concerning artiele 19 bis, the view was expressed by one representative that
‘the phrase "treaties between States and one or more international organizations or
between international organizations and one or more States" was too long, even
though good reasons had been given for its use. He suggested that a shorter term be
adopted which could be defined in article 2 on the use of terms.

176. As to article 20 bis, one representative wondered whether the elaborate scheme
of situations contained in paragraph 3 was necessary, or whether it might be
preferable to leave that question to the interpretation of the treaty.

177. One representative considered that the Commission should redraft

articles 23 and 23 bis to tazke into account both the obligation of good faith
provided for in article 18 and the provisions of articles 25 and 25 bis. In his
view, if a signatory State or international organization formulated a reservatlon,
that reservation should remain wvalid until such time as the State or international
organization in question had notified its intention not to become a party to the
treaty or had ratified the treaty but confirmed its reservation.

Articles 24, 24 bis, 25 and 25 bis

/Part II: Section 3. Entry into force and
provisional application of treaties/

178. One representative suggested that a rule should be established providing that
the failure of any international organization to become a party to the treaty should
not be regarded as an obstacle to the entry into force or provisional application of
the treaty unless the participation of that organlzatlon was essential to the object
and purpose of the treaty.

Article 27

179. A number of representatives expressed doubts concerning pearagraph 2 of

article 27, which provided that an international organization party to a treaty may
not invoke the rules of the organization as Justification for its failure to perform
~the treaty, unless performance of the treaty, according to the intention of the
parties, is subject to the exercise of the functions and powers of the organization.
It was pointed out that the Commission itself viewed the text as a compromise for
the purposes of the first reading, and that its members had expressed widely
divergent opinions on the text. Thus the Commission was urged to re—examine the
question in greater depth.

180. It was stressed by some of those representatives that the internal law of the
State could not be assimilated to the rules of an international organization.
Certain representatives stressed that the prineiple that the rules of an
international organization could not be invoked as a justification for its failure
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to perform a treaty was not correct, as there were cases where they had to be
invoked, as when reference was made to the actual competence to conclude treaties,
or in the case of treaties concluded to execute decisions or resoluticns of an
organization, which treaties were logically subordinate to such decisions or
resolutions or to the action taken by the organization which gave rise to them.

Tt was said that the Commission had overlooked the difference between States and
international crganizations. Rules of an international organization, unlike the
internal law of a State, belonged to the sphere of international law, it was
stressed. Also emphasized was that international crganizations, unlike States,
could not amend the rules which governed them in order to be able to perform the
treaties to which they were a party, as those rules took precedence over the
treaties. It was deemed advisable, therefore, to amend paragraph 2 to bring it
into line with Article 103 of the Charter. The difference between States and
international organizations was mentioned by another representative who said that
while article 27 of the Vienna Convention was fully justified since the capacity of
States to conclude treaties was derived from international law, the same situation
did not obtain in the case of international organizations. BSuch organizations
derived their capacity to conclude a treaty from its own rules (draft article 6),
and the conclusion of a treaty in contravention of those rules would thus be a

case of conclusion ultra vires, and in that case the invocaticn of the rules might
be Justified. 1In that connexion, cne representative suggested that the rules of
the United Nations, so defined, might in fact be determinative of the legality or
illegality of a failure to perform a treaty obligation. Necessity was seen,
according to another view, for distinguishing between the constituent instrument of
an internaticnal organization and its other rules, including the decisions and
regolutions of organs. As matbers now stood, the constituent instrument of an
internaticonal organizetion was considered, according to article 2, 1 (j}, to be part
of the ruleg of the organization, in spite of the fact that its characteristic as

a multilateral trealy clearly distinguished it from the internal law of a State.

181. Certain representatives considered that the rule reflected in article 27
raised the gquestion of the link betwsen the treaty to which an internsticnal
organization was a party and the international legsl instrument governing the
organizaticn in question, i.e. the problem of the legal relationships between the
crganization and its member States and between the member States as such. Cne
representative noted that the guestion was also related to articles 29 and 34. Tt
wag seen as obvious by that representative that a treaty between an international
crganization and one or more of its member States was in a different position from
a tresty between an international organization and one or more third States. [e
said that strictly speaking an inmternational organization ecould not be a party to
its constituent instrument, although it was certainly bhound by that instrument in
the same way as its member States were bound by it. The legal relationship between
an international organization and its member States could not therefore be dealt
with on the same footing as the legal relationship between an international
organization and a third State or znother international organization. In regard to
the relationship between an international organization and its member States, he
stressed that the "rules of the organization" were not comparable to the "internal
law" of a foreign State., It seemed to him that the problems dealt with in

article 27, and the yot~to-be-discussed article L6, were in reality only problems
in respect of third parties. Another representative referred to the question in
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cennexion with the link between article 27 and the guestion of international
respensibility. He believed it necessary to ask whether it was the responsibility
of the international organizetion as such or that of its member States which was
involved when a change in the internal rules of the organization occurred which
could be invoked vis-#Z-vis other contracting parties to a treaty. It was well
known, he said, that any change in the rules governing an international
crganization, especially amendments to its constituent instrument, was, in the
final analysis, attributable to the will of its member States. The question arose,
in that regard, whether it might not be preferable to adopt different solutions

for organizations with s universal basis and for those more limited in scope.

182, Other doubts were expressed whether, in view of the complexity of the subject,
the rule proposed in paragraph 2 could cover all the problems that were likely 1o
arise in practice. It was far from certain, it was said, that the rule to be
retained shcould be of the same kind for all international crganizations. The
Commission was urged to proceed with caution and to review the article in the light
of the new phenomenon of international organizations whose rules enabled them to
exercise part of the treaty-making competence previously exercised by the individusl
member States. Another point made was that paragraph 2 did not achieve its purpose,
since all activities of an international organization, and therefore also the
performance of a treaty, must be subject to the "exercise of the functions and
powers of the organization". Thus, under that paragraph, an international
crganization could always inveoke its own rules as a justification for failure to
rerform a treaty.

183. Certain other representatives opposed the rule stated in paragraph 2 as they
viewed it as unacceptable that an exception should be admitted to the principle

of cbservance of treaties by an internaticnal organization. They stressed that the
obligations of international organizations to perform the treaties they concluded
should be no less than those of States. It was seen as unwarranted and pernicicus
to draw a radical distinction between the internal law of a State party and the
rules of an international organization party with regard to the observance of
treaties. The provision of paragraph 2 could be read, it was emphasized, as
meaning that the parties intended, even without expressly so indicating, that the
international crganization could unilaterally absolve itself of its treaty
obligations by a plea of later exercise of its functions and powers. These
representatives considered that the existing form of the paragraph could clearly
endanger the fundamental principle pacta sunt servanda. One representative
stressed in particular that the existing wording gawve the impressicon that the
international organization had done something which it should not have done and that
its act was tainted by flaws rendering it null and void. In addition, the
excevtion provided for by that paragraph alsco implied, he stressed, the existence
of treaties contrary to the functions and powers of an international organization.
But questions relating to the competence and purposes of intermational organizations
and those relating to the particular msndates of the organs of such organizations
had nmothing to do with the problem of chservance of treaties. Just as, in the case
of States, it was held that it was incumbent upcn the State to resolve questions
pertaining to the internal imputation of acts performed by one of its organs, he
believed it should be decided, when internaticnal organizations were involved, that
it would be for the organizations themselves to settle analogous questions.
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Article 30

18L. Some representatives commented on the decision by the Commission to place in a
separate paragraph 6, the initial phrase of paragraph 1 of article 30 of the Vienna
Convention, concerning the primacy of the United Nations Charter over all successive
treaties. This was done, it was noted, to take into account divergent views on
whether Article 103 of the Charter could be extended to international organizations.
Flacing the phrase in a separate paragraph 6 was viewed by omne representative as
intentionally ambiguous, but as also preserving the primacy of the Charter.

Another representative viewed the soluticn to be an improvement over the text of
article 30 of the Vienna Convention.

185. Certain other representatives, however, expressed doubts on the matter. In
their view, the ambiguous wording of paragraph & was regrettable and should be
dispersed; the primacy of the Charter should be confirmed in clear terms. It was
viewed as inconceivable and illogical to give States the opportunity of ridding
themselves collectively of obligations to which they were subject individually and
which they had freely assumed by becoming parties to the United Nations Charter.

Articles 31, 32 and 33

/Part IIT: Section 3. Interpretation of treaties/

186. One representative drew attention to paragraph (2) of the general commentary

on section 3 dealing with the interpretation of treaties as an illustration of the
need for the commentaries on articles reproducing textually the corresponding
articles of the Vienna Convention to have been broader, more detailed and more
explicit. The example given in paragraph (2) of the commentary to support the
position indicated therein was nct, he said, convincing. It was not, he stressed, the
public character of preparatory work that constituted the specific factor which would
allow useful conclusicrs to be drawn in the matter of interpretation. In fact,

he said, for parties which had themselves negotiated a treaty, whether bilateral

or multilateral, the public nature of the preparstory work posed no problems,
inasmuch as each of the parties possessed all the documents leading up to the final
conclusion of the instrument. A more attentive and detailed review of the practice
of international organizations in that regard was called for, given the specific
nature of the subject-matter and the exploratory character of the draft articles.

Article 3k

187. VWhile considering the substance of article 3% to be accepiable, one
representative felt that it would be preferable, in paragraph 1, to refer only to
one State, without qualifying it as a "third" State, since all States had the status
of third States under treaties concluded exclusively between international
organizations. Bimilarly, in paragraph 2 of that article, he believed it would

have been appropriate to substitute the expression "State not party to the treaty”
for the words "third State', a corresponding change alsc being made in the title.
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E., Other decisions and coneclusions of the Internationsl Law Commission

1l. The most-favoured-nation clause

188. Representatives widely supported the Commission's intention, in accordance

with General Assembly resolution 31/97 of 15 December 1976, to complete at its

next session in 1978, the second reading of the draft articles on the most-favoured-
nation clause., This topic had not heen considered at the twenty-ninth session, the
draft articles adopted in first reading having been transmitted to Member States,
organs of the United Nations with competence on the subject-matter and interested
intergovernmental organizations for their observations. The Commission was

awvaiting those obserwvations, whiech would be taken into account in the report to be
submitted by Mr., N. Ushakov, whose appointment as the new Special Rapporteur on the
topic was generally welcomed,

189. The most-favoured-nation clause was a field in which considerable work had
already been done. It was said that the draft provisionally adopted was well
conceived and that it was to be hoped that it could take the form of an
international instrument. This, it was added, would not fail to have significant
effects on international co-operation not only in trade relations but also in
economic relations in general, by giving full effect to the principle of
non—diserimination which derived from the principle of the sovereign equality of
States and would contribute greatly to the development of international law.

190, It was emphasized that the concept of the most-favoured-nation clause went
beyond purely legel considerationa; its scope had outgrown the limits of
international trade to include broader economic sectors. The principle it embodied
was gradually changing as States moved towards more advanced forms of

co-operation and closer interdependence. The most-favoured-nation clause should,
therefore, take account of differing degrees of development in the countries to
which it was applied; its application to all countries, regardless of their level
of development, would constitute equality in form but would involve, in reality,
an implicit discrimination asgainst the weakest members of the international
community. In the field of trade, it was said, although the purpcse of the clause
was to enable countries to compete on an equal footing, it should not funection in
a diseriminatory manner against the weaker economies or depend on reciprocity; the
industrialized countries should implement a generalized system of preferences and
grant preferences to all the developing countries without requiring other
preferences in return; this latter practice affected the very principle of equal
treatment underlying the most-favoured-nation clause and ran counter to world-wide
efforts to ensure equitable economic relations. It was added that preferences
without reciprocity should apply to all the developing countries and not only to
some of them, as occurred with the so-called special or vertical preferences,
which ensured a market for commodities from certain developing countries and, in
turn, ensured a preferential market in those countries for products from
industrialized countries, thus fundamentally aitering the conditions of equality of
access to consumey and supplier markets in the countries concerned to the obvious
detriment of other countries whose products did not receive similar treatment. The
growth of systems of that kind furthered the development of some countries but
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obstructed that of others and embeodied discrimination contrary tc the very essence
of the most-favoured~nation clause, Accordingly, it was stressed that in its

second reading of article 21, the Commission should make provision for zafeguerding
the interests of developing countries according to their degree of development and
should codify the differential treatment referred to in the GATT Tokyo Declaraticn
of 1973 not only with regard tec tariffs but also in broader areas of co-operation
between industrialized and developing countries. In any case, the articles prepared
thus far by the Commission on the topic should be understood not to prejudice the
ezstablishment of new rules of international law in faveur of the developing
countries.

191, It was further stated that the Commission should also keep in mind emerging
gituations involving nevw and more extensive modes of co-operation between countries
with like interests. Any integration process, whether regional, subregional or
between neighbouring States, should automatically be considered an exception to

the application of the most-favoured-nation clasuse. Thus, for example, the Latin
American Free Trade Association and the Cartagena subregional integration scheme,
that had been created specifically to accelerate the eccnomic development of their
members by means of internal benefits ranging from tariff reductions to Jjoint
development programmes for specifie industries, As CATT had recognized, such
benefits could not be automatically claimed by third States under the most-favoured-
nation clause without irrevocably undermining systems of integration. Also in this
connexion, a general reference was made, with approval, to the arguments put

forward by the spokesman for the Commission of the Buropean Community, as well as by
the spokesman for the Fresidency of the Buropean Community during the discussions

in the Sixth Committee the previous year.

2. The law of the non-navigational uses of international watercourses

182, A nurmber of representatives expressed suppert for the Commission's deeision to
continue its study of the law of the non-navigational uses of international
watercourses on the basis of comprehensive reports to be submitted by Mr. 5. Schwebel,
whose appointment as the new Special Rapporteur on the topic was generally

welcomed. WNevertheless, certain representatives considered it unfortunate that the
Commissicn had lacked the time to deal thoroushly with this topic although they were
hopeful that now it might be taken up with some degree of priority so that the work
would finally be embedied intc an international convention.

193. It was sald that the appointment of the Special Rapporteur came at a
particularly opportune moment with the gathering momentumn of concern over the need
for the progressive development and codification of the rules of international law
regulating the development and use of international water rescurces. It was
recalled that the General Assembly had referred that topic to the Commission as early
as 1969. Given the absence of treaties in the cases of a large number of
internaticnal drainage basins and the inadequacy of the legal and institutional
arrangements made in others, and given the advances of science and technology with
regpect to water-related fields, the finite character of water rescurces and the
competition among water users, the potential for dispute was obvicus. Therefore,
it was added, forthright action to meei the situation was all the more necessary.
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Tt was pointed out that the United Vations Water Conference, held in 1977, had
emphasized the importance and urgency of that question and the Economic and Social
Couneil, in resolution 2121 {ILXIII), had requested the Commission 4o give it
higher priority.

19k, One representative, explaining that his country wes a lower riparian country
and that its resources were heavily dependent on the use of international
watercourses, submitted the following prineciples for consideration by the
Commission with a view to improving friendly relations among States: (i) the
waters of an internaticnal river should be eguitably apportioned awong the riparian
States, having due regard to the heavy dependence of particular riparian States on
water and traditional uses of such water; (ii) exercise of rights by a riparian
State within its territory should not result in reducing the normal flow of water or
in ecological changes liable to cause damage in the territory of another riparian
State; (iii) each riparian State should exercise the utmost care within its
territory to prevent the pollution of water: {iv) where the utilization of water by
a riparian State was likely to cause damage to another riparian State, prior
agreement. of the latter State should be required; (v) any right of a riparian State
that could be excrecised in more than one way should be exercised in such a way as
not to cause damage to another riparian State; (vi) an aggrieved riparian State
should be adeguately compensated for any loss suffered by reason of the violation
of its rights by the other riparian State; (vii) riparian States should be under
legal cbligation to settle theilr disputes peacefully. If a friendly settlement
could not be reached, they should he required to approach international forums
available for that purpcse.

3. Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier

195. Several representatives expressed satisfaction that the Commissicon, in response
to the recommendation of the General Assembly in resolution 31/76, had started its
work on the status of the diplomatic courier and the diplomatic bag not accompanied
by diplomatic courier by setting up a working group to study the ways and means of
dealing with that topic and expressed their agreement with the recommendations
submitted by the working group and adopted by the Commission, regarding the future
work thereon. A number of those representatives expressed the hope that the
Commigsion would give careful consideration to the possibility of drafting a
protocol on the topic which would supplement the Vienna Convention on Diplomatic
Relations. '"This, it was said, would fil: some gaps in diplomatic law, would
eliminate the concerns expressed at Vienna in 1975 at the Conference on the
Represertation of States in Thelr Relaticns with International Organizations and
would contribute to the strengthening of friendly relations amcng States. The view
was expressed that among the questions that should be considered were the
communications by diplomatic couriers, the exemption of diplomatic couriers and
their baggage from customs inspection or control, including distant inspection or
control with the use of technical means, and the inviolability of diplomatic mail
in caseg af rupture of diplomatic relations.

196. On the other hand, it was questioned whether the Commission should pursue work
on a protocol on the problems of the diplomatic pouch and courier. The view was
expressed that if it did so, the Commission should deal with the problem of abuse of
the diplomatic pouch, as in the smuggling of arms and drugs.
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L, Becond part of the topiec "Relations between States
and international organizations"”

197. Several representatives expressed setisfaction that the Commission had taken up
the study of the second part of the topic concerning relations between States and
internationsl organizations on the vasis of a preliminary report submitted by the
Special Rapporteur, Mr., A, Eil-Erian. It was noted that the Commission's discussion
of the report seemed to indicate that it could now consider that part of the topic,
as 1t was ripe for cedification, thereby completing its work of codifying
diplomatic law. The view was expressed that in undertaking such a task, the
Commission should base its approach on the principle of functionalism; the
privileges and immunities of offiecials of internationazl corganizations were
indispensable to carry out the tasks entrusted to them. So far such privileges

and immunities had been established in a piecemeal fashion, and the Commission's
task was to formulate general rules susceptible of being embodied in an instrument
which, although it might be residual in character, could help in unifying present
practices and be applied by international organizations in cases of lacunae in the
existing special comventions.

1938. On the other hand, some representatives doubted the desirability of giving =
high degree of priority to work on the matter. Further still, some representatives
guesticned the usefulness of the work the Commission intended to do in the sphere of
relations between States and international organizations. The view was expressed
that that work would not prove useful so long as the 1975 Vienna Convention had net
been generally accepted. It was also saild that those relations were already
edequately regulated by special conventions, practice and Article 105 of the United
Nations Charter, and that the Sixth Committee should avoid encouraging ancther
codification effort which might well prove abortive.

5. Programme of work of the Commission

(2) Implementation of the current programme of work

199, Representatives generally agreed with the broazd goals set forth by the
Commission regarding work on the topics under active consideration within the
Commission's five~year term of office ending in 1981 and, in that context, with the
programme of work adopted by the Commissicn for its thirtieth session. That
programme consisted in concluding the second reading of the draft articles on the
mogt--favoured-nation clause, continuing the preparation of draft articles on the high
priority topic of State responsibility and on the two priority topics of succession
of States in respect of matters other than treaties and treaties concluded between
States and international organizations and studying the proposals on the
elaboration of a protocol concerning the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier.

200, Several representatives, stressing the importance of the codification and
progressive development of the rules of international law governing State
responsibility, urged the Commission to give the highest priority to its work on

that topic so as to speed up the elaboration of its draft on State responsibility for
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internationally wrongful acts. It was said that at its twenty-ninth session the
Commission had adopted only three articles and that at that pace and given the
complexity of the questions which it still had to examine, such as participation

by other States in the internationally wrongful act of a State and circumstances
precluding wrongfulness and attenuating or aggravating circumstances, the Commission
would not be able to complete the first reading of part I of the draft articles,
relating to the origin of responsibility, in 1979 as planned.

201. It was noted that the Commission had divided its draft into three parts, the
first of which was subdivided into five chapters, but had thus far considered
only the first two chapters and a part of the third. In this regard, the view was
expressed that it was hard to understand why the Commission wished to complete the
second reading of part I of the draft articles before the conclusion of its five-year
term of office. It would in fact be more logical for it to examine first the
articles of part IT of the draft {content, forms and degrees of international
responsibility), which was in certain respects closely linked to part I. On the
cther hand, the opinion was held that it was important for the Commission to
concentrate on finishing the first and second readings of part I of the draft
articles and not to permit that work to be retarded by the consideration of
articles in parts IT and ITI. In particular, it was said, it would be an error
for the Commission to devote any time at all to the question of settlement of
disputes unless and until the rest of the work in parts I and IT had been
completed.,

202, With regard to State succession in respect of matters other than treaties, it
was sald that the artiecles submitted by the Commission dealt with almost all
questions relating to State debts, which gave grounds for hope that the Commission
would complete the first reading of the draft articles on succession to State
property and State debts in 1978 and could possibly begin considering a series of
articles concerning State sucecession to other public property and public debts
before the expiration of its current five—vear term of office.

203. Opinions were also expressed by some representatives in favour of giving as
high a priority as that to be given to State responsibility to the question of
treaties concluded between States and international organizations or between twe or
more interrational crganizations and to the law of the non-navigational uses of
internastionsl watercourses.

204, Tt was also noted that under the item in the agenda of the General Assembly
"Review of the multilateral treaty-making process', the International Law

Commission was given an opportunity to submit observations. The hope was, therefore,
expressed that the Commission would be able to find time in its two sessions between
the current and the thirty-fourth sessions of the Assembly to prepare for the
Assembly an exposition of its views on the multilateral treaty-making process and

of its own role therein. That potential additional burden was one which the
Commissicn should bear in mind in planning the use of its time,

(b) Possible additional topics for study following the
implementation of the current programme of work

205. Representatives generally welcomed the review made by the Commissign of Possible
additional topics for future study. It was pointed out that since its inception the
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Commission had prepared a number of draft conventions which, after having been
adopted, had become pillars of modern international law. Yet internaticnal
relations continued to evelve, with the result that it was always necessary to
study new topics in the field of the codification and progressive development of
international law. In this regard, the cpinion was expressed that it was timely
for the Commission to proceed to a more thorough exchange of views con its future
work programme, The Commission, it was said, should review the current state

of international law as a whole and, after consulting the Sixth Committee and the
‘regional legal committees, should draw up & new general programme reflecting the
needs of the international community and the general trends in internaticnal
law. ZReference was made in this connexion to the survey of international law
prepared by the Secretariat in 1971 as a basis for drawing up such programme.

206. In this sphere, it was deemed essential that the Commission, & body of limited
membership composed of experts acting in their perscnal capacity, and the Sixth
Committee, in which all States Members of the Organization were represented, should
pursue a productive dialogue. As a matter of fact, it was said, the Commission was
caught in a dilemma: on the one hand, the General Assembly continued referring
guestions to it, while, on the other, it had not yet been able to complete certain
drafts which it had been discussing for some time.

207. In the opinion of some representatives, the Sixth Committee should ensure that
the gquality of the Commission's output did not suffer as a result of its pursuing
its activities on too wide a front. Tt was, therefore, necessary for the General
Assembly to show restraint in the assigmment of new topics to the Commission.
There was no doubt, it was said, that during the recent sessicns the Assembly had
been too hasty in recommending that the Commission should give priority to
different torics, without any diserimination or real regard for the over-all
picture. The Sixth Committee should distinguish ccdification assignments which
required no mere than preliminary investigations by the Commisgion, such as
completely new topiecs whose scope was yet not clear, from other assignments for
which the preliminary research had already been done and which the Commission
could be authorized to continue. On this basis, certain new topics could be added
to the programme of work, limiting their study to preliminary investigation by the
Secretariat, a duly appointed Special Rapporteur and by the Commission, without
taking any decision on the future course of that work. If the volume of work of
the Commission was reduced, the work could progress at a more leisurely pace,

in an atmcsphere of intellectual concentration which was an essential condition of
success in the difficult task of codification., Discussion in the Commission would
be more concentrated and its reports would be less discursive.

208. Tt was zlso stated that while the order of priority of the work to be
undertaken was laid down by CGeneral Assembly resolutions, it was also desirable
thet the Commission itself should take appropriste initiatives to speed up the work
on a limited number of topies. TIn the opinion of certain representatives, the
Commission's work programme had now become severely overburdened so that it was
making only piecemeal progress on all its topics. That situation was certainly
distracting to Governments, and created difficulties for many members of the
Commission. The Commission had sometimes been criticized for dissipating its
efforts and it was desirable in their view that it should concentrate on present
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topics which were urgent and would contribute to enhance the role entrusted to the
United Wations by Article 13 of the Charter like those closely connected with
international peace and security, before proceeding to teke up new ones. At least,
i1t was sald, new topilcs should not be taken up until sbout the third year of the
Commission's current term of mewmbership. In this connexion it wag recalled that for
a long time the Cormission had insisted on having its agenda no more than one major
topic and one miner topic, i.e. one topilc requiring a great deal of research by

both the Special Rapporteur and the individual members of the Commission both during
and between itsg sessions, and another topic requiring less research. It was alsc
suggested that the Commission might give thought te the possibility of dealing with
some smaller and more specifie topiecs which, because of their restricted ambit,
could be fully dealt with in two or three sessions. The Commission should attempt
to deal succinetly and rapidly with such topics giving them priority over larger and
possibly meore theoretical questions,

209, Several representatives agreed in general with the tentative conclusions
reached by the Commission regarding the selection from its general programme of
work of additional topics for future active consideration. In this connexion, the
opinion was expressed that, in any event, whatever the reference in the draft
regolution to be recommended by the Sixth Committee to specific topics for inclusicn
in the Commission's active programme of work, it should be understocd as not
precluding the Commission's freedom of action to take up other topics or to give to
those to be menticned a lower priority in the light of the circumstances prevailing
at the time of commenczement of work thereon. Other representatives addressed
themselves in deteil to all or some of the tovics singled out by the Commission.

(1} Juridical régime of historic waters, including historic bays and
rights of asylum

210, Certain representatives endorsed the Commission's conclusion that in the present
circumstances it was preferable not to keep on its agenda the question relating to
higtorie waters including historic bhays and to the right of asylum, which werse
already being dealt with by other bodies. Tt was deemed appropriate to relieve the
Commission of the obligation to keep those topics on its agenda.

(i1} TInternmational liability for injurious consequences arising out of acts
not prohibited by internaticnal law

211. Representatives generally favoured consideration by the Commission of the topic
of international liability for injurious consequences arising out of acts not
prohibited by international law, the so-called "lisgbility for risk", which had been
placed on the programme of work pursuant to a reccommendation of the General Assembly.
Some representatives considered that the Commission should begin work on the topic
at its next session and it was suggested that for that purpose the Commission should
appoint a Special Rapporteur. It was recalled that the Assembly had emphasized the
need to take up the topic as early as possible and it was stated that it had become
indispensable to ascertain at what point acts which were formally lawful could
become intrinsically wrongful. Reference was made in this regard to the relevance
of the topic for the new law of the sea.

/e



A/32/433
English
Page T8

212. Other representatives, stressing the relationship between this topic and that
of State responsibility favoured its being taken up in the light of the progress
made on the draft articles on State responsibility for internaticnally wrongful acts
currently under preparation. It was stated that since final completion of the
articles of Part I of that draft was not to be achieved until the end of 1981, it
would not be realistic to expect the Commission to undertake, before that date, a
discussion of the topie of 1iability for risk. For some representatives, this

topic should only te put on the active work programme upon completion of work on the
present draft as a whole. It was said, in this regard that in setting aside the
topic of liability for risk, and in deciding to treat the problems in sequence, the
Commission would enhance its chances of bringing the work on State responsibility
to a successful comelusion., The viclation of future rules on liability for risk
would entail responsibility for internationally wrongful acts, a responsibility in
respect of which those rules would be "primary” rules of international law, in the
terminology of the Commission.

213. The view was also expressed that in dealing with the topic of liability for
risk the Commission could not leave aside the "primary" rules and deal exclusively
with the "secondary™ rules, as it had rightly done in respect of the topic of State
responsibility. In addition, it was said, the different aspects of the question
should be studied together, as they could not be separated; those aspects were:

the determination of the acts involved; general rules concerning the origin of
liability; contents of that liability; and implementation of liability and
settlement of disputes.

(iii) Jurisdictional immunities of States and their property

21k, Several representatives favoured consideration by the Commission of the topic
of jJjurisdictional immunities of States and their property. Tt was a topic limited
in scope, of considerable practical importance in the ordinary course of

relations between States since the growing tendency of States to engage In
commercial activities presented particular problems and one on which there was a
great deal of material in the way of State practice and jurisprudence, making it
thus suitable for codification and progressive development. Reference was made in
this connexion to the recent entry into force of the European Convention on State
Immunity of 1972 and the Foreign Sovereign Immunities Act of the United States of
1976 as well as to the fact that at the Commonwealth Law Ministers Conference
recently held in Canada, it had been decided to request the Commonwealth
secretariat to examine whether there were any general principles of law that could
be adhered to by all Commonwealth countries in that field, taking into account the
recent developments in international organizations, including the Council of HEurope
and the United Nations.

215, The opinion was expressed that the topic of jurisdictional immunities of
States and their property was a complicated one, in that those immunities were
dependent upon the peculiarities of each legal system, and experience had shown
that the elaboration of an international instrument on the topic was made difficult
by the need to find language translatable into the terms of the various national
legal systems. In addition, a definition of foreign State had to be found which
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would take account of the peculiarities of the internal legal system of that foreign
State. Those difficulties were, however, not deemed insurmountable for codifying
the topic. On the other hand, it was considered that the topic, which touched on
both domestic law and international law, presented such particular difficulties

with regard to codification that it was mede unsultable for active consideration

by the Commission.

(iv) Draft Code of Offences against the Peace and Security of Mankind

216. Several representatives supported the review by the Commission of the Draft
Code of Offences against the Peace and Security of Mankind which it had submitted
in 1954 to the General Assembly. At that time, the Assembly had decided to defer
consideration of the Draft Code until it took up again the question of defining
aggression, The Assembly had not only taken up that question but it had also
adopted & definition of aggression in 1974, The time had therefore come to bring
the Draft Code up to date, so as to take into account the developments which had
occurred in international relations and international lew since its elaboration.

217. In the opinicn of some representatives, the Draft Code vhich was closely
related to the question of internaticnal criminal jurisdiction had not lost its
timeliness in the context of international relations. TIn this connexion, the view
was expressed that much work had heen done on the development of internaticnal
humanitarian law, but the question of definition of war crimes and responsibility
for them had not attracted adequate attention. Nor had any discussion taken place
at the governmental level - as distinguished from the non-governmental level where
the discussion had been lively - of the idea of an international criminal tribunal.
It was further stated that it was imperative to complete the codification of the
rules of law on a subject which was all the more important for international peace
and security because aggression, military intervention and the use of force were
increasingly threatening the sovereignity and territorial integrity of countries and
undermining the very foundations of the United Nations. Once completed, the Draft
Code would considerably facilitate the Commission's work in the field of State
responsibility, especially with regard to the consideration of the objective element
of the internaticnally wrongful act, since it would provide a criterion for
determining the degree of gravity of the wrongful act and the consequences
attributable to it. It was essential to settle those questions so as to ensure the
political wiability of the Commission's final draft on that topie.

218. Other representatives, however, saw no advantage in the Commission's reviewing
the Draft Code. It would be not only difficult to achieve consensus among States,
but muech of the content of the Draft Code had been taken over into the Declaration
on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter, adopted by the General Assembly in
1970, and intc the definition of aggression, adopted by the General Assembly in
19Th. It wes alsc said that the Commission's suggestion on the matter did not seem
to fall within its mandate as laid down in its Statute and in Article 13 of the
Charter and referred to tasks which the General Assembly should not have sought to
impose on the Commission, and which the Commission was not equipped to carry out.
If those tasks were to be carried out, they should be assigned to properly
constituted special committees which would be empowered to negotiate the political
compromises that would undoubtedly be required.
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219. Representatives agreed not to make reference to the Draft Cede of Offences
against the Peace and Security of Mankind in the draft resolution to be recommended
this year by the Sixth Committee in view of the fact that a separate item concerning
the Code had been inscribed by the General Assembly in its agenda for the present
session and allceated alsc to the Sixth Committee.

{v) Other topics

220. Some representatives stressed the need for the Commissiocn to concentrate on the
codification of rules relating to the peaceful settlement of international disputes.
In this regard, the view was expressed that the Sixth Committee should examine this
field, which was one of the least developed in international law and one which would
reguire the greatest efforts for the formulation of a treaty or of rules permitting
a better application of the gpecific measures laid down for that purpose in

Article 33 of the Charter. But before the question was considered by the Committee
from a political point of view, the Commission might provide the Committee with z
draft or with guidelines on the subject, taking into account the provisions of the
Declaration on Prineciples of International Law Concerning Friendly Relations and
Co-operation among States in accordance with the Charter as well as the precedents
in the matter established by the regional agreements in force.

221. The view was also expressed that the Commission might envisage examining the
impact of the work of post-war international organizations on the traditional
sources of international law, Other topics to which attention was called as worthy
of consideration by the Commission were the law relating to international economic
relations, recognition of States and Governments and treatment of aliens. In
additicn, the opinion was expressed that in so far as the subject of nationality of
claimg did not fall within the scope of the present studies on State responsibility,
that subject was ripe for study, particularly in the light of the effect on the
protection of corporations and shareholders of the decision of the International
Court of Justice in the Barcelona Traction Case. It was further said that ancther
topic might be that concerned with the resolution of the problems associated with
the use of ships by international organizations, which was at least as urgent and
practical as consideration of the problems of treaties concluded by international
organizations.

6. Methods of work

222 . Representatives supported in general the Commission’s conclusions regarding its
methods of work. It was considered that those methods were judiecious, approprizte
and effective and that together with the current procedures and organization of
work were on the whele satisfactory. It was observed that the excellence of the
methods of work of the Commission was reflected in the important results obtained
with respect to codification; those results stood out when compared to the work of
similar bodies such as the League of Nations Committee of Experts for the
Progressive Codification of International Law or The Hague Conference for the
Codification of International Law. A diplomatic conference soundly based on the
proposals of the Commission was bound to succeed from the very outset, unlike those
conferences which had not benefited from similar preparatory work. The methods of
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work of the Commission had passed the test of suitability and there was, therefore,
no need to amend the Commission's Statute. The Commission should, nevertheless,
continuously keep under review its methods of work in an effort to find appropriate
ways to improve them. In this respect, the opinion was expressed that the
possibility of review should not be disregarded as concerns the distinction embodied
in the Statute between methodologies depending on whether projects for codification
or for the purpose of development of international law were concerned.

223. Several representatives welcomed the setting up by the Commission of the
Planning Group on a virtually continuous basis. This would permit the Commission
to adapt itself in the simplest and most flexible way to the requirements expressed
yvearly by the General Assembly and in particular to take up new matters which the
Assembly considered urgent.

2oL, Several representatives stressed that as far as methods of work were concerned,
they were purely a matter for the Commission's internal organization, in regard to
which it should enjoy autonomy. It was said that the Commission should adopt
whatever working methods it found best, provided that it never sacrificed quality
to speed, and that all its members were able to participate fully in the major
phases of its work. In this respect the opinion was expressed that the Commission's
work should not be assessed in terms of the number of articles provisionally
adopted at one seszion. The inherent difficulty of certain topics, particularly
State responsibility, necessarily slowed the Commission's work. In the
codification and progressive development of international law, patience and
determination were required, together with a painstaking attention to detail, in
order to elaborate draft rules capable of being applied in the many diverse
situations arising in international relations. Legislation was a laboriocus and
difficult task which required time. It was better to have before the Sixth
Committee a small number of well-drafted articles, as in the present case, than a
large provisions which were of mediocre quality. The Commission should avoid
hastily adopting drafts for submission to the General Assembly. Besides, by
preparing documents of good quality rather than a multiplicity of documents, the
Commission gave valuable assistance to the members of the Sixth Committee and the
Members of the United Nations generally, which, in view of the considerable volume
of ongoing legal activities, often had difficulty in keeping abreast of the most
recent work done in that field, In any event, as the Commission had rightly stated
in paragraph 119 of its report, to submit to the General Assembly every two or
three years a final set of draft articles of a high technical value and a high
degree of acceptability to the whole international community on essential areas of
international law could not be considered a slow pace at all.

225. With respect to the Commission's composition and attendance, it was emphasized,
that the role assigned to the Commission in its Statute should be preserved: the
Commission should continue to be an orgen composed of gpecialists in international
law, rerresenting the principal legal systems of the world and the main forms of
civilization and responsible for the codification and progressive development of
international law. Because of its composition, the Commission was the organ best
suited to draw the right conclusions from the general evolution of State practice
and theory and to formulate rules which met the current needs of the international
community, in the light of the new political, economic, and social trends. However,

/oo



the view was expressed that a composition not based on the principle of equitable
geographical representation led rather to the adoption of conservative solutions by
the Commissicn, Tt was further said that many members of the Commission found it
impossible to be present during the whole session, especially when the duration of
sessions was now of 12 weeks, That was a matter which Governments and the
Commission itself should look into. Members of the Commission were chosen with a
view to ensuring representation of the main forms of civilization and of the
principal legal systems of the world, and the international community was therefore
entitled tc expect that the Commissions's draft articles would be the product of
collective wisdom., Accordingly, Governments and other bodies must make every effort
to enable individual members of the Commission to participate fully in its work.

The recent efforts to avoid overlapping between the next session of the Conference
on the Law of the Sea and the thirtieth session of the Commission were deemed an
encouraging sign in this regard. It was also stated that the working conditions of
the Commission members should be improved by providing them constantly with
information on United Nations activities concerning legal matters.

226. As far as the manner of adoption of the Commission's texts, the view was
expressed that the principle of consensus which guided the Commission in its work
had great merit since that was the only way to ensure results acceptable to the
grestest possible majority of Member States in a world of diverse interests and
varying legal opinions. On the other hand, it was said that the conservatism of
the soluticns arrived at by the Commission resulted also from the fact that it

had always scught, at least until its most recent session, to apply the consensus
principle. Unanimity was of course desirable but if the Commission could not submit
a unified text it shouwld submit more than one text among which the Sixth Committee
could choose and which would reflect the division between those who wished to
maintain the status quo and those who wished to establish a new, just and equitable
legal corder.

227, Also on the subject of the Commission's methods of work, one representative,
while recognizing that the Commission had done detailed resesrch on theory,
decisions of tribunals, practices of States, and fully and partly accepted
international practices, found it striking that the Commission not only prepared
its drafts in bits and pieces but did not always disclose in advance the scheme
adopted by it for the study of various topies. In his view, the Commission itself
often seemed not to be quite clear in its own mind as to what the whole architectural
plan of its drafts was going to be. For example, it had so far avoided a decision
on whether the draft articles on State responsibility were to begin with an article
giving definitions or an article enumerating the matters excluded from the scope of
the draft. The reasons could not be that the draft articles were only tentative,
since the same might apply to the definitions and the preliminary clauses. It
appeared, in his view, as if the Commission had not yet studied, even tentatively,
the whele of the subject of one of its series of draft articles. It was surely
desirable that the Commission should first survey a topic in its entirety and
tentatively prepare a structure of codification before beginning its detailed work.
That method would increase the speed of work and enable those who were called upon
to give their views on draft articles to bear in mind the final end of the work.

/...
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228, In connexion with the methods of work of the Commission some representatives
addressed themselves to the question of governmental involvement, by way of oral

or written comments, in the evolution of the Commission's texts. It was considered
that in the process of keeping to methods under review, the Commission should give
to that aspect of its relationship with Governments further thought. It was stated
that under the present system, when a set of articles appeared in instalments over
an extended period, the only opportunity which Governments had to comment in
writing was at the conclusion of the first reading of the draft. The result was
that Govermments tended to resort to the debates in the Sixth Committee as a
vehicle for the communication of the substance of their ideas to the Commission.

It was not certain, however, whether it would be advisable for Governments to
comment orally on each and every one of the provisions adopted by the Commission
each year or whether it would be preferable for them to wait for the finished draft
in first reading before going into details. The procedure of oral comments had the
disadvantages of allowing little time for the careful weighing of the report, unduly
extending consideration of the report and deflecting the Committee's attention from
current procedural aspects of the Commission's work. Although it was true that at
the gecond reading of its drafts, the Commission took into account the relevant
observations made in the Sixth Committee, it then had at its disposal the written
or oral comments of Governments on the "ensemble"” of the texts adopted in first
reading. The affirmation was made that it would be simpler and more effective if
Governments confined themselves to submitting comments on the complete set of

draft articles after the first reading by the Commission.

229, Also with regard to working relations between the Commission and Governments,
the view was expressed that Governments should be invited to submit written
observations on several occasions in the course of the preparation of a set of
draft artiecles, particularly since Governments were often unable to present their
views in the Sixth Committee because they had not had an copportunity to study the
Commission's reports in detail. The opinion was also expressed that the
possibility of requesting preliminary written comments from Governments at interim
stages in its work should be brought to the attention of the Commission. It was
always useful to give Governments an additional opportunity to describe their views
in detail and with the precision that was possible only in written form. 1In
recent years the Sixth Committee had adopted a somewhat inefficient method of
handling the report of the Commission. There was an increasing tendency to read
extremely detailed statements which, although interesting and worth while, were too
detailed to enable other delegations to respond and thus give rise to the lively
exchange of ideas which the presence of Committee members in New York should make
possible. It would be preferable for such detailed statements to take the form

of written comments, which would in turn permit statements to focus on

particular features. That approach would be in the long-term interests of the
Commission and make more efficient use of the presence of representatives at the
General Assembly. It was also stressed that Governments could submit comments to
the Commission in writing in response to the Commission’s appeals. Comments
received in due time could be taken into account when the Commission drafted the
final version of the draft articles, GCovernments should therefore endeavour to
submit their comments as scon as possible when so requested.
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230. Representatives generally supporied the Commission's recommendations regarding
the pressing need to increase the staff of the Codification Division of the Office
of Tegal Affairs. It was said that despite a lack of manpower, the staff of the
Codification Division did megnificent work for the Commission in addition to
servieing the Sixth Committee, other special or ad hoc committees and legal
plenipotentiary conferences. In view of the number and importance of the items

in the Commission's programme of work, the inecrease in the staff of the Division
was entirely justified. The Codification Division must be able to undertake a
greater number of research projects and studies than was currently permitted by its
very full schedule. The additional staff should be chosen in such 2 menner as %o
maintain the high standards of integrity and competence which characterized the
prezsent few members of the Division. In this connexion, one representative
expressed the view that the proposed action concerning the strengthening of the
Codification Division should draw upon ordinary allocations so as not to require

an increase in the budget of the Organigzation.

231. Representatives alsc endorsed the reference in paragrsph 123 of the report
coneerning the manner in which regulations for the control and limitation of
documentetion should be applied with respect to research projects and studies
requested from the Codification Division. 1In this connexion, the Secretariat was
congratulated on its important study on force majeure and "fortuitous event"
(8T/1LEG/13)}, which should be made as widely available as possible in all the
languages of the Commission.
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7. Form and presentation of the report of the
Commigsieon to the General Assembly

232. Several representatives supported in general the conclusions reached by the
Commission regarding the form and presentation of its report to the General
Assembly. With regard to the form of the report and particularly to its length and
that of the commentaries it was said that as in the case of any legal text, it was
diffieult to pass judgement on draft articles in isolation. Attention was drawn

to the fact that the Commission's mandate required it to make well-reasoned reports
and to give adequate background information in its commentaries. Thus the
Commission's practice of referring in them to doctrine was entirely consonant

with its Statute. The Commission acted rightly in providing the full background

of arguments for the proposals it submitted to the General Assembly, given the need
for the clearest possible picture of specific aspects of the progressive
development of law and the ever-growing requirements of the international community.
In this manner, delegations and Governments, especially those without extensive
research facilities, were enabled to follow the Commission's work and to make
constructive contributions to the discussion. Besides, it was said, while the
primary role of the commentaries was not the dissemination of scientific or
theoretical material, the Commission's report should nevertheless be a self-
contained document. The summary records of the Commission's proceedings were
distributed only to its members and often were not available in final form until
about one year after the close of each session. In practice, therefore, the
commentaries were the only source of information reedily accessible to Governments
on the background and rationale of individual draft articles. It was also stated
that the practiecal character of the structure of the Commission's report had been
confirmed over the years and deserved to be maintained in the future. The logical
division of the report and the inclusion of an analytical table of contents made it
gasy to econsult. The summaries given in the various chapters, especially those
providing the full background of debates concerning the topic dealt with in the
chapter, were particularly useful. Foot-notes were alsc an invaluable research
tool,

233. Several representatives agreed with the view expressed by the Commission that
its commentaries were an essential element of the codification process, and an
important part of the travaux préparatoires of the resulting conventions., It

would be a mistake to sacrifice the authority of a document which, in the course

of 30 years, had become an indispensagble mirror reflecting the latest developments
in the field of the codification and progressive development of international law,
solely to satisfy the wishes of those who had no time to read it. As the Commission
itself had concluded, the report should be short or long according to the
Commission's perception of the need for explaining and justifying the draft articles
contained therein to the General Assembly and Member States. The Commission should
enjoy complete freedem of action in the preparation of its reports,

234. Certain representatives, while agreeing that the substantive value of the
commentaries should take priority over brevity, stressed the need for the report

to be manageable and easy to consult and study. The report was not only a briefing
for decisions but alsoc a source of practical information. Its fullness had thus
far enabled delegates to checkthe conclusions adopted by the Commission and point
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out any short-comings they might find. There could be no doubt that a manageable
report was necessary if the Commission was to benefit from comments of the Committee
and of member Governments; otherwise, comments would always be "preliminary views'
subject to further consideration. WNo doubt there was room for improvement, and the
Commisgion had expressed its resdiness to review its method of presentation. Tt

was said that the suggestion that summaries should be provided remained to be
explored. Also, an index would probably add to its usefulness,

235. Certain representatives guestioned some aspects of the practice of adding
commentaries to the draft articles. This practice, it was said, sometimes caused
the drafters to think, perhaps unconsciously, that what was vague or had been
omitted in the article could be made specific or introduced in the commentary.
However, the text of the articles must be as self-sufficient as possible; the
notions contained in it must be expressed as accurately, clearly and unambiguously
as possible. It followed, according to this view, that some elements in the
commentaries were worthy of being incorpcrated into the text of the relevant
articles.

236. Also, certain representatives expressed misgivings on the value of the
commentaries as part of the travaux prépsratoires of codification conventions
adopted on the basis of drafts to whiech they were attached. In this regard it
was said that although they were part of the preparatory work for the articles,
they would as such have very limited value under article 32 of the Vienna
Convention on the Law of Treaties. Among the various sources of internaticonal law,
the cormentaries stood only slightly above the level of legal literature and at
the lowest level of preparstory work, since they derived from lawyers who,
although prominent in their field, had been invited by the General Assembly to
express their personal views on the subject in question. The situstion would be
very different if the Commission was composed of States represented by experts.

If the Commission's commentaries were really to have the character of travaux
préparatoires, the members of the Commission would have to be representatives of
States, which they were not, and certain paragraphs of the report cculd nct
reflect the more or less unilateral viewpoint of a given rapporteur. It was also
stated that to consider the commentaries as an important part of the travaux
préparatoires was diametrically opposed to what had been said by the Commission
in 1966 concerning the position of its proceedings in relation to the preparations
for the Convention on the Law of Treaties.

23T7. The view was further expressed that for several years the Commission had been
too free in giving its interpretations to various international treaties.
Certainly, such treaties could usefully be invoked to support a given proposition,
but the greatest caution must be exercised in formulating dbservations upon them.
Apove all, the Commission must refrain from giving interpretations to the

Charter of the United Nations, and should bear in mind the declaration adopted in
San Francisco on that subject.

238. The opinion was expressed that, having in mind the limited value of
commentaries as travaux préparatoires, the Commission was not required to submit
detailed monographs to the General Assembly and to governmental services already
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overburdened with work; it would be quite sufficient to submit the shortest
possible explanatory statements, such as many Governments customarily submitted
to their legislatures. It was further stated that the Commissicon should try to
set out in a few sentences the positive ideas it was seeking to embody in cach
article. According to this opinion, that purpose was not served by the learned
commentaries in the report which, while they Justified the language of = proposed
article, sometimes lost sight of the original intention. Moreover, in order to
make the interpretation of individual articles easier, the authors of the report
might scmetimes have Tound it useful to replace long explanaticons by specific
examples, In this connexion, the view was expressed that the numerous examples
given were illustrative rather than exhaustive. It would be preferable in the
commentaries to refer in certain cases tc the experience of specific countries.

239, Alsc with respect to the form of the report, the view was expreszed that the
multiplicity of foot-notes made the report excessively heavy and difficult to read,
so that it did not meet the practical needs of the body or bodies to which it

was addressed. Many of the foot-notes contained guotaticns drawn from a great
number of works without any attempt at evaluation. The Commission had decided

in 1966 to drop all quotations from its commentaries, realizing that it was better
to leave the Secretariat to compile the bibliographical material needed for
diplomatic conferences, and the Secretariat had most adequately fulfilled that
task, Other foot-notes consisted of proposals for which certain members of the
Commission, not identified by name, had expressed a preference. At one time,
nmenmbers dissenting from the Commission's conclusions had been entitled to register
their dissent in the annual report. That practice did not seem tc have been
abolished, although it was no longer necessary since dissenting opinions, together
with the identity of their authors, were duly published in the Commission's
Yearbceok.

240, It was also suggested that the Commission should give consideration to
readjusting the pattern of its adopticn of commentaries to its draft articles,
since there had been a tendency for the Commission to adopt those commentaries
in haste without giving its members sufficient time to read and digest them in
draft form. The greatest care should be exercised in drafting the commentaries
and, it was said, much would be gained if they were written in a spirit of
détente, compromise and mutual understanding.

241. As far as the time of submission of the Commission's annual repcrt to the
General Assembly, several representatives stressed the importance for Governments
to be allowed sufficient time to study the Commission's report. It was said that
the purpose of the debate in the Sixth Committee was not merely to provide an
opportunity for delegations to express their views on the subject; it sheuld
above all give national authorities the chance to express their initial reaction,
as had previously been the cage. The Commission was composed of legal experts
of high standing and competence, but in the final analysis it was States which
were represerted at conferences of plenipotentiaries and which became parties to
the treaties adopted at them. Tc ensure fruitful consideration cf the
Commission's report in the Sixth Committee, Governments must be able to make their
views known, and for that purpose they must have time to study the report in
depth. The report differed greatly in its nature and contents from the other
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reports submitted to the Assembly. It was regrettable that Governments had not
time to study it with the attenticn it deserved and to take appropriate positions
on the draft articles contained in it. In particular, the developing countries
had too few legal experts, and it was difficult for them to study and comment on
a report which was received late.

242. It was recalled that in the past, it had been the practice of the Sixth
Committee to begin its work with the consideration of the Commissicn's report,

in view of the importance Governments attached to it. Unfortunately, that was

no lenger possible, given the date on which the Commissicn coneluded its yearly
sessions and the time needed for processing the document before it could be
distributed. In these circumstances, the Commission had suggested that the Sixth
Committee should postpone its consideration of the Commission's report until later
in the Assembly's session. For the Commission, that solution was practical and
preferable to distributing its reports in several parts. The latter solution

did not seem feasible, since the Commission approved its report at the end of its
session. The suggestion to postpone consideration of the Commission's report
until the end of the General Assembly session was generally supported as a practical
way of helping solve the situation., Nevertheless, some representatives stressed
the need for paying continuous attention to the matter of ensuring the timely
distribution of the report to Govermments priocr to the commencement of the annual
review of the General Assembly.

24k3. In this regard, the opinion was reiterated that an earlier distribution of
the report might be achieved if it were to be reduced in size and submitted in
instalments. It was also stated that in order to do justice to the report, it
would have to be circulated at least four weeks before the opening of the

General Assembly, The Commission would then have to meet earlier, and that might
cause difficulties for scme of its members. Nevertheless, consideration should
be given to such a course in view of the wish of the members of the Bixth
Committee to give the reports of the Commission all the attention they deserved.

2hhk, Also in connexion with the consideration of the Commission's report in the
General Assembly the view was expressed that it should be possible to arrange

the programme of work of the Sixth Committee in such a way as tco ensure the
uninterrupted consideration of the Commission's report. Scme representatives

came to llew York specifically to attend meetings at which the repeort was

considered and it was, moreover, highly desirable for those meetings to be
attended by the Chairman of the Commission. It was to be deplored that the
Commission's report was not considered while the Chairman of the Commission was

in New York. The Chairman could then have listened to the eriticisms of the report
and replied to them, which would have been of great interest.

245. Some representatives pointed out that the fact that the Commission's report
wag not issued in time in some languages caused additional difficulties for all
delegations which used those langusges. The hope was expressed, therefore, that
steps would be taken to ensure that the Commission's reporis were in future
translated simultanecusly into all the official languages.
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8. Co-operation with other bodies

246, Representatives welccomed the Commission's continued practice of co-operating
with regional Jjuridical bedies such as the Asian-African Legal Consultative
Committee, the Inter-American Juridical Committee and the Buropean Committee an
Legal Co-operation.

9. Gilberto Amado Memorial lLecture

2L7. Satisfaction was expressed at the future organization of the Gilbertc Amado
Memorial Lecture, to be delivered by Judge T. O. Elias.

10, International Law Seminar

248, Several representatives expressed gratification at the success of the
Internaticnal Law Seminar organized by the United Nations Office at Geneva, which
had held its thirteenth session during the Commission's sessicn, with several
Commission members volunteering their serviees as lecturers. The hope was
expressed that such seminars would continue to be organized during future sessions
of the Commission, so as to promote the dissemination and teaching of international
law.

249. A number of representatives amnounced that, as in previous years, their
Governments would make available scholarships enabling students from developing
countries to attend the seminar which would be held simultaneously with the next
session of the Commission. Representatives thanked those Governments which had made
financial contributions to enable -participants from developing countries to

attend the seminar. Hope was expressed that other Governments would follow suit

to ensure a satisfactory geographical distribution among participants. However,

in the opinion of scme representatives, the long-term solution was tc finance the
geminars, which were of particular importance to developing countries, from the
regular budget of the United Nations.

Iv. DECISION
250. At its 68th meeting, the Committee adopted draft resclution A/C.6/32/L.19
by consensus (see para. 251 below).

V. RECOMMENDATION OF THE SIXTH COMMITTEE

251, The Bixth Committee recommends to the General Assembly the adoption of the
following draft resolution:
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Report of the International Law Commissicn

The General Assembly,

Having considered the repcort of the International Law Commission on the work
of its twenty-ninth session, L/

Emphasizing the need for the progressive development of international law
and its codification in order to make it a more effective means of implementing
the purposes and principles set forth in the Charter of the United Nations and
in the Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States, 5/ and to give increased importance to its role
in relations among States,

Hoting with appreciation the work done by the International Law Commission
on State responsibility, succession of States in respect of matters other than
treaties and treaties concluded between States and international organizations
or between international organizations,

Noting with satisfaction the conclusions reached by the International Law
Comuisgion regarding the study of other topies under current consideraticn,

Welcoming the review made by the International Law Commission of possible
additionsl topics for future study and the continued attention paid by it to the
guestion of raticnalizing further its organization and methods of work,

1. Takes note of the report of the International Law Commission on the
work of its twenty-ninth session:

2. Expresses its appreciation to the International Lew Commission for the
work accomplished at that session;

3. Approves the programme of work planned by the International Law
Commissicn for 1978,

L, Fecommends that the International Law Commissicn should:

(a) Complete at its thirtieth session the second reading of the draft
articles on the most-favoured-nation clause adeopted at its twenty-eighth session,
as recommended by the General Assembly in resclution 31/9T of 15 December 1976;

(b) Continue on & high priority basis its work on State responsibility,

taking into account resolutions of the General Assembly adopted at previous

L4/ Official Records of the General Assembly, Thirty-second Session,
Supplement No. 10 (A/32/10).

5/ General. Assembly resolution 2625 (XXV), annex.
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seszions, with the aim of completing at least the first rezding of the set of
articles constituting part I of the draft on responsibility of States for
internationally wrongful acts, within the present term of office of the
members of the International Law Commission,

(c) Proceed with the preparation, on a priority basis, of draft articles on:

(i) Succession of States in respect of matters other than treaties, in
an endeavour to complete the first reading of the set of articles
concerning State property and State debts;

(ii) Treaties coneluded between States and international organizations or
between international organizations;

(d) Continue its work on the law of the non-navigational uses of
international watercourses;:

5. Endorses the conclusions reached by the Internationel Law Commission
to study the proposals on the elaboration of a protocol concerning the status of
the diplomatic courier and the diplomatic bag not accompanied by diplomatic
courier, as reguested by the (General Assembly in resclution 31/76 of
13 December 1976

6. Endorses the conclusions reached by the Internmational Law Commission
regarding the second part of the topic of relations between States and
international organizations;

7. Invites the International Law Commissinn, at an appropriate time and
in the light of progress made on the draft articles on State responsibility for
internationally wrongful acts and on other topies in its current programme of
work, to commence work on the topics of international liability for injurious
consequences arising out of aects not prohibited by international law and
Jurisdictional immunities of States and their property;

8. Expresses confidence that the International Law Commission will
continue to keep the progress of its work under review and to adopt the methods of
work best sujted to the speedy completion of the tasks entrusted to it;

9. Endorses the recommendation of the Internstional Law Commission for the
strengthening of the Codification Division of the Office of Legal Affairs of the
Secretariat;

10. Endorses the conclusion reached by the International Law Commission,
in paragraph 123 of its report, comcerning research projects and studies
required by the work of the Commission;

1. Expresses the wish that seminars continue to be held in conjunction with
sessions of the International Law Commission and that an increasing number of
participants from developing countries be given the opportunity to attend these
seminars;

12, Reguests the Secretary-General to forward to the International law
Commission for its attention the records of the discussion on the report of the
Commission at the thirty-second session of the General Assembly.



