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INTRODUCTION

1. In resolution 11 (XXXV), of 6 March 1979, the Comaission on Human Rights
authorized its Choirman, pursuant to General Assombly resol-tion 33/175, of

20 December 1978, to appoint Mr., Abdoulayc Diéye as Special Rapportcur on the situation
of human rights in Chile; on the basig of the mandate set forth in Commission
resolution 8 (XXXI), of 27 February 1975, and in co-oper~tion with the Chilean
authorities, the Special Repoporteur weos to investigate the human rights situation in
Chile and submit =z report to the Commission on Human Rights, at its thirty-

sixth segsion, and to the General Assembly, at its thirty-fourth session.

2, In resolution 21 (XXXVI), of 29 February 1980, the Commission on Human Rights,
recalling General Assembly resolution 34/179,'of 17 Decenmber 1979, having studied
thoroughly the report of the Special Rapportceur and the report of the Expert on the
Question of the Fate of Missing and Disappeared Persons in Chile, expressed its
regret that the Chilesn authorities had refused to co-operate with the

Special Repporteur and the Expert on the Auestion of the Fote of Missing and
Disappeared Persons in Chile and declared that it was convinced that it could not
consider terminating the mandate of the Special Rapportesur until a number of concrete
steps were taken by the Chilean authorities towards restoring full enjoyment of
human rights and fundamental freedorms in that country. The Commission strongly
urged the Chilean authorities to respect and promote human rights in accordance with
their obligations under various international ingtruments and, in particular, to take
the following concrete steps that would énable the Commission to consider terminating
the mandate of the Special Rapporteur and to report to the General Assombly at its
thirty-fifth session and to the Commission on Human Rights at its thirty-

seventh session on the implementation of these steps:

(a) Restore democratic institutions and constitutionol safeguards with the
object of terminating the state of cmergency, which has facilitated the violation of
nhuman rights;

(b) Take effective measurcs to preveont torture and other forms of inhuman or
degrading treatment and to prosccute and punish those regpoinsible for such practices;

(¢c) Restore fully freedom of expression and information and of agsembly and
association; o

(d) Restore fully trade union rights, especially the freedon to form trade unions
which can operate freely without govermment control and can exercise fully the right
- to strike;

(e) Allow Chilean citizens freely to enter and leave the country, and provide
the possibility for those who have been deprived of Chilean nationality for political
reasons to regain its

(f) Restore fully the right of amparo;

(g) Restore the rights, in particular the economic, social and cultural rights,
of the indigenous population.
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3. The Commission also urged the Chilecn authorities to investigate and clarify the
fate of persong who heve “131 1., to inforn relrtives of the outcome of the
investigation ocnd to inetitute criminel rroceedings agoinsgt those resoonsible for such
disappearances andi punish those found guilty. It further urged thoe “uthorltlw
scrupulously tc respect tho duty of their judiciary to emnloy fully and without
restriction its congtitutional vower in matters of amparo in crder to hrotect
individuals. from arbitrary arrest or de b“nilQP and th roby prevent coges of
dilgappeararnces. The Commisgion 2lao { 3 cnd the maondate of the )
Special prportﬂur for cnother year and i to report on the situastion of
humen righté in Chile %o the Gsneral 4 ts th¢rty fifth segsion and to the
Commisgion on Human Rights o agglon and also to deal in his
report with the problem of 4i i

o

Vi At the thirty-fifth gession of the Genoral Asscmbly, the Chile-n Governnent
reaffirmed the position which it had already explained in ite letter of

15 March 1979 addressed to the Sporot ry-Goeneral of the United Notions, and which it
had maintained in tho Commission on Human Rights, namely, that it did not recognize
"the legitimacy of ad hoc entities established for the sole purpose of dealing with
the situntion of hum=n rights" in Chile, becouse "such entities do not fall within the
framework of the prevailing United Nations rules'. l/

5. The_GenerallAssembly also had before it the Special Rapporteur's report issued
as docunent 4/35/522, in which he dcscribed his efforts to secure the co-operation of
the ChlIVWﬂ Government and-mentioned the Government's refusal in that regard.

6. At its 79th noutln&, held on 3 December 1980, the Third Committee adopted as a
recommendation to the General Assembly o draft resolution which the Assembly endorsed
at ite 96th neeting, on 15 Dccember 1980, by 95 votes to eilzht, with 39 abstentions, In
resolution_35/188, entitled ”Protection of human rights in Chll‘", the

General. Agscmbly expressed regret that, according to the report of the

opecial Rapporteur, there had not been improvenent in the human rights situation in
Chile, and that in certain regpects it hrd, on the contrary, deteriorated in
comparison with the same poriod o yeor earlier, particularly as regards the
alteration of the traditional democratic legel gystem and its institutions and the
repression of the humon rights activitics of the Catholic Church and of acaderiic life.
It noted with increasing concern that the Chilenn auvthorities continue to ignore

the repeated appeal of the international community reflected in the various

regolutions of the General Asseaxn blv and other international organs and have failed to
- take urgent and effective measurcs to investigete and clarify the fate of persons who
have disappeared. The Geoneral Assuubly again urged the Chile~n authorities to
so-operate with the Special Rapporteur and invited the Commission to extend the
mandate of the Special Repporteur for another year. It also recuested the Commission

to study thoroughly the report of the Spcecinl Repporteur ot its thirty-seventh session.

;/ The letter dated 10 November 1980 from the Pormanent Representative of Chile
to the United Nations addressed to the 5bcretary-Gunpr 1 is contained in official
docunent 4/C.3/35/10, of the Third Committee.
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T The report submitted to the Commission on Humen Rights is intended to supplencnt
the report submitted to the General Assembly at its thirty-fifth session. By
congidering the two reports together, the Commission will be able to form an opinion
on developments in the situation in Chile over the past year. D

8. The most significant event during this period was the completion of the long
rrocess of preparing 2o new Constitution reflecting the procedures that the Chilecan
authorities have decided on in connection with Chile's institutions and laws. This
Constitution was approved by plebiscite. The Special Rapporteur has considered it
helpful to describe in detail the provisions of the Constitution that have o direct
bearing on enjoyment of human rights in Chile and on protection of such rights for
Chileans.

9. This report alsc updatcs the previous report in matters relating to the right to
life, liberty and security of person and the most recent developments in this regard
ave made it necessary to supplement the relevant chopters. The present report,
like its predecessor, has been prepared with due regard to all the sources of
information accessible to the Special Rapporteur. They include communications
received from international govermmental and non-governmental organizations and
complaints from individuals or groups inside and outside Chile. The

Special Rapporteur has also heard statements by witnesscs and has attached special
importance to official documents and to texts publishced by the Chilean press. He has
gilven careful consideration to news itens received from various sources and has
compared them with one another and with those appesring in official Chilean
publications; if they have not been denied by such publications, he has taken note
of the fact. In hig examination of the situation, the Special Rapporteur has taken
account of the texts of international instruments relating to fundamental human
rights. :
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I. CONSTITUTIONAL AND LECAL ASPECTS WITH A DIRECT BEARING ON HUMAN RIGHTS

A, The plebiscite of 11 S@pt er 1980

10. In his repor® to the General Assembl; , the Spnecial Raprorlteur discussed the
plebiscite held on 11 Septemver 196G to encble the Chilean people to accept or
reject the text of a new Constituition p’ﬂposea by the present Government. He
also mentioned the criticisme made of the plehiscite in opposition cirzcles, the
procedure for preparing the propos ed texq and the ohjections raised as to the
validity of the plebiscite, ]/

11l. According to the official figures, the new text was approved by the pedple.
After the final ccunt, the Minister of the Tnserior sitated that there had been
4,203,615 votes for (A7.06 per cent), 1,893.420 agalnst (20.19 per ent) and
173,705 spoiled ballct papers (2.77 per cent).

12, The Special Rapporteur wishes to draw attention to certain aspects of the
arrangements for the plebiscite thet might help to give an idea of the conditions
in which the Chilean pecple were called upon to vote on the new Congtitution.

The plebiscite: conditions in which it was held and arrangements

13. The restrictions on civil and political rights referred to in the repoxt
submitted to the General As sembly at its thirty-fifth Session.j/ underwent no
change between 11 August 1980, when the plebiscite was announced, and

11 September 1980, the date on which it was held. The state of eme“genoy in force
throughout the country was extended for six months on 10 September 1980 by the
publication of a decree-law to that effect é/ in the Official Journal of the dame
dates

14, The opposition raised a number of ohjections to this plebiscite. On

3 October 1980, Mr. Patricic Alwin, a former deputy, transmitted to the secretary
of the Board of Polling Officers a deocument bearing 46 Q1gna+uresy in wnlch he
exposed the infractions and irregularities alleged by him tc have occurred in

the course of the plebiscite, including, in particular:

(a) The maintenance in force of the state of emergency restricting the
exercise of a number of civil and political vights, and of Decree~Laws Nos. 3,168
and 3,451, which give the Executive discretionary powers o keep any person under
observation for 20 days, to crder enforced residence in any part of the country
for up to three months and to expel him from Chilean territory;_i/

(b) The lack of options open to the electcrate, since the Govermment had
stated that rejection of the ftext of the constitution would lead to 'chaos" or
"a return to the situation existing before 11 September 1973", without providing
any clarification in that connection, either in official statements or in the
decree-law centaining the arvangements for the vlebiscite; §/

P T,

1/ A/)5/522 paras. 56-62,

2/ El Mercurio, 16 October 1980.
3/ See 4/35/522, paras. 10-50,
é/ El Mercurio, 11 Septembexr 1980.
5/ See A4/35/522, paras. 24-48.

&/ See the comments on this matter in document A/35/522, para,

\J
N
-
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(c) The marked discrepancy in matters of substance between the two parts of
the text of the Constitution, the main part of which will enter into force only
after o nine-year transition period, and also the fact that approval of the
text entails the election of General Pinochet as President for the whole period
of transition. Yet, the electorate could not vote separstely on each of these
three elements and were compelled to approve or reject the three proposals
en bloc; Z/ ’

(i) The lack of information on the questions covered oy the plebiscite. In
particular, it was said that the Government used every means available to it. with it
political, economic znd coercive power, for its propagands in favour of a "yes"-
vote (press, radio, television, meetings, posters), whereas the opponents of a "yes"
vote were authorized tc hold only one public demonstration and were able to make
only very limited use of a few radio stations and newspapers. All propaganda on
public thoroughfares was prohibited, and more than 150 persons were arrested for
possessing or distributing lezflets opposing the plebiscite;

(e) The lack of electoral rolls and up-to-date information on the population,
which casts doubt on the asuthenticity of the figures issued by the Government
concerning the number of eligible voters. This objection ties in with those raised
about irregularities in establishing and operating the polling stationsg §/

Z/ In this connection see A/35/5229 para. 61,

§/ The authors of the document report various infringements of v
Decree~Law No. 3,465, of 12 August 1980 (see A/35/522, para,. 56), including the
fact that the pelling station officials were chosen, not by lot but by the mayors,
who selected persons in whom they had full confidence and rejected snyone who
could not be fully welied on to support the Govermment. Furthermore. the polling
stations operated without any supervision and without members of the public being
allowed to keep & check on them; it was possible to vote several times at
different stations, for in the absence of electoral rolls, voters were required
simply to present an identity card, which was marked with a stamp that was as easy
to erase as the ink used to take the thuml-print, ink wes supposedly indelitle for
24 hours., The document also states that article 9 of Decree~Law No. 3,465 was not
observed, since calculations based on a sample survey of polling stations in the
Metropolitan Avea show that 37.72 per cent of the voters cast their votes at
stations where the number of ballot papers denosited exceeded the number of 300
fixed in that article (some stations recorded 400 or 500 votes). The authors
gquestion the accuracy of the figures for the number of votes cast, because a
total figure of 500 would have meant an wninterrupted stream of voters, each one
taking only %7 seconds to vote, and this was not the case. Thev point out that,
in previous referendums, with only 200 voters to ecach volling station, some
congestion had occurred, whereas on this occasion there had not even been any
queues, except at o small numver of stations.
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(f) The lack of supervision of the balloting by persons other than those
appointed by the authorities, the rule established in Decree-Law No. 3,465, of
12 August 1980, whereby 21l blank ballot papers were to be counted as "yes" votes,
and the irregularities in the balloting, 2/ -

In support of the fifth objection (conceraing the number of voters), the
onthors meke o detailed analysis of the number of votes cast in previous ballots and
in the plebiscite of September 1980, teking into account the assumed increase in
the population of Chile.

15, The Special Rapporteur closely followed the conduct of the campaign, from the
time the plebiscite was announced up to the opening of the polls. He was therefore
able to confimm that the complaints from the opposition about the means of

oublicity made available to the supporters and to the opponents of the text of the
Constitution were justified. From the informaition which appeared in the press at

the time,; it is clear that the facilities available tc the twc groups were by no
means the same., The Government propaganda contained an element which can be

regarded as a genuine obstacle to the free and conscious expression of the will

of the people. In snnouncing the plebiscite to the Chilean people, President Pinochet
stated clearly that cvejection of the dvaft approved by the Government Junta would
signify a weturn to the situation which had existed prior to 11 September 19730(¥Q/
This assestion was bthen reitersted in other official statements, including that of
General Sergio Badiola, Minister of State, who described the plebiscite as offering
a choice between "freedom, on the one hand, and chaos and anarchy, on the other'. ;l/

16. Again, Decree-Law No. 3,465, of 12 August 1980, omitted any reference to the
consequences of a victory for the opposition. However, aided by the information
media favourable to the Government (most organs of the press, radio and television
approved and supported the Government policy) others took on the task of clarifying
the situation announced by the authorities. For example, Mr, Maroelo Valdés,
President of the Confederation of Produce:rs, Wholesalers and Retailers,
predicted “"panic in the banking sector, a black market in foreign currency, a riSe in
interest rates, unemployment, and renewed inflation", if the draft constitution was
rejected., Mr. Antonio Ladad, President of the Association of Heads of Business
Enterprises, said that business would be paralysed imports would be halted, and the
2/ Decree-Law No. 3,465 stipulated that the counting should take place "in the
presence of the public", However, according to the document in question, at some
polling stations, the public was kept at a distance which made it imposgible to
see how the ballot papers had been marked, and in other cases were denied access
to the polling stations. The document adds that blank ballot papers were not
counted separately (they were added to the "yes" votes) and that, in many instances,
ballots which were spoiled or indicated an obvious intention to vote '"no", were
counted as blank papers and added to the "yes" votes, '

10/ El Mercuxio, 11 August.1980,
11/ See 4/35/522, para. 59.
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country would experience shortages, rationing and unemployment, and Mr., Nelson Radice,
Vice-Fresident of the National Confederation of Small Industries and Crafts (CONUPIA),
predicted a recession for the small industries and crafts sector. 12/ Similarly

Mr. Guillermo Elton, President of the Chilean Chamber of Commerce, predicted pvlce
rises, shortages of consumer goods and a velapse into-ingtavility; ié/ while

Mr. Ignacio Errazuris, Deputy Executive-Secretary of the Foreign Investments Board,
asserted that foreign investors would withdraw from a country which "again embarked
on an uncertain course, a country with, in the final analysis, a shaken political,
economic and social edifice". 14/

17. It is also certain that the opportunities open to the opposition to express.
their views were limited, as a result not only of the maintenance of the gtate of
emergency but also of dCtS by the police and security forces, which apprehended
anyone attempting to organlno a meeting or express his opinions. The press reported
numerous arrests of persons distributing leaflets that called for regectlon of the
proposed constitution. 15/ : -

18. In this way, the Government widely publicized its position, with dire warnings
that the population would sink into poverty if the constitution was rejected. It

is therefore irrefutable that Chileans opposed to the new constitution were virtually
denrlvea of the fundamental right to express their opinions.

19. The Special Repporceur heard evidence from observers conflrmlng that the
objections to the procedure for verifying the validity of the results of the
plebiscite were justified. He notes that the very conditions in which the plebiscite
was held - quite apart from the procedures that were condemned’(absence of electoral
rolls, lack of supervision of voting and counting by persons independent of the

%g/ El Mercurio, 7 September 1980.
13/ El Mercurio, 6 September 1980,
14/ El Mercurio, 9 September 1980,

15/ The following cases were among those reported: scven persons arrested
on 18 August for having distributed leaflets (EL Mprcuwlq, 20 August 1980); 12
persons arrested on 23 August for having taken part in a public demonstration
(El Mercurio, 26 August 1980): six persons arrested on 27 August for having
distributed leaflets calling on people to take part in a demonstration of dpposition
(La Nacidn, 28 August 1980); nine persons arrested on 1 September for being in
possession of written propaganda (El Mercurio, 4 September 1980): four persons
arrested on 5 September for being in possession of leaflets containing a summary
of the speech made by the foxmen President, Bduardo Frei . (El Mercurio,
6 September 1980)5 25 persons oi rested in Velparalso on 8 Sertember foxr having
taken part in a meeting on pllvate premises at which fovmer President Eduardo Frei
made a speech (El_ﬁerougig, 9 September 1980) and 54 persons arrvested at
various points in the centre of Santiago on 8 September, following demonstrations
deemed o be disturbances of the peace (@} HMercurio, 10 Septeuber 1580).
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Government, etc.) - mean that the plebiscite can be viewed as further evidence of

“the little lmportance attached by the Chilean authorities to the" aspirations:and

rights of the Chilean people, in particular the right to express their opinions.
The maintenance of the state of emergency, marked by the lack of guarantees of
liberty and security of person, togeiher With the restrictiong on the rights of
assembly, association, information and expression, mean that the plebiscite was
nothing more than a demonstratlon of the discretionary powers of the Government.
The authorities made no effort to organize a credible referendum, - On the
contrary, thev resorted to certain formalities in an attempt to legitimize their
hold on power, thereby merely confirming their contempt for the principles
enunciated in article 21 of the Universal Declaration of Human Rights and
reaffirmed in article 25 of the International Covenant on Civil and Political
Rights, to which Chlle 1s a party. :

20, Finally, it is culious to say the least, that a referendum of such
importance -~ given the 1ar—7each1ng changes thut it introduces - should have
been announced, arranged and held within the space of a month, One might well
ask what the reason was for such haste, particularly when a number of draft
constitutions are known .to have been prepared or in the process of prepar ration
for more than a year, without any attempt ever having heen made to teke account
of views other than those favourable to the Government, SR

B. Text of the new Constitution approved by the plebiscite of 11 September 1980

21, In his report to .the General Assembly at its thirty-fifth session (A/)5/522),
the Special Rapporteur enumerated and explained the main provisions which had been
promulgated by the present Chilean Government and, in particular, placed
restrictions on the exercise of fundamental human rights. He also' referved to the
draft Constitution which was to be the subject of a plebiscite on 11 September 1980
and pointed out in that comnection that "the text of the draft brings together,

in a single body of law, various provisions promulgated by the military.
Government", ;é/ o :

22. Reference was made in that report to & number of the provisions of the new
Constitution that relate to fundamental human wights. The present report examines
the text of the Constitution in greater deteil, with the aim of : supplementing the
earlier weport, ' ' .

The "trensitional provisions"

23. The so-called “tran51tlonal” prOV131ono are contained in a separate sectlon at’
the end of the Constitution. They compromise a set of rules which waive the
application, ox defer the.entry into force, of other rules laid down in the first
part of the Constitution. Furthermore, a number of these provisions confer
additional powers on the President of the Republic and the Governmment Junta, 1]/

A e et e

16/ See A4/35/522, para. 60,

lL/ The twransitional provisions @1eVate to the rank of constlthtlonal norms
a number of provisions which ave alveady in force and were commented on at the
time by the Special Repporteur. See document A/35/522, paras. 24-48, commentary
on Decree-Laws Nos, 3,168 and 3,451,
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24. The parliamentary-type institutions established in the first part of the
Constitution are suspended and will not function for a period of nine years. The
vight of the people to nominate candidates for the presidency of the Republic, an
office with very extensive powers, is also suspended for a period of not less than
nine yesrs., On completion of the presideatial temm of office of eight years,
during which time,. as stipulated explicitly in the Constitution, the office of
President of the Republic will be held by General Pinochet, the militery Junta
will nominate a new candidate, who will be accepted or rejected by a plebiscite.
If his candidacy were to be rejected, General Pinochet would have to relinguish
the presidency one year later and call presidential elections., If, in a further
plebiscite, the people approve the candidate proposed by the Junta, not until
eight years later (that is, after a period of 16 years) would the people be able
to nominate their own candidates under procedures to be defermined in future
legislation. The entry into effect, within the prescribed time-limits, of the
rights and institutional provisions set forth in the Constitution is also subject
to approval by the military Junta, which may propose amendments to the Constitution,
to be approved by a plebiscite. Consequently, during the period in question, a
plebiscite would be the only means established in the Constitution for consulting
the people, Two plebiscites held in Chile under the present régime 1@/ give
grounds for questioning the validity of this means of expression of the conscious
and informed will of the people. he Congress or Parliament, governed by the
first part of the Constitution in matters pertaining to elections and functions
and consisting of two Chambers (Deputies and Senators) that would constitute

the legislative power, would not be elected until nine months after the beginning
of the second presidential term and would take office three months later,
Consequently, in the nine years begimning March 1981, when the new Constitution is
to enter into effect, there will be no Parliament, and the legislative power will
be in the hands of the militaxry Junta.

25. In practice, the so~called "transitional" provisions create a situation
different from that envisaged in the- articles of the first part of the text, which
would come into force only after nine years. Consequently, these provisions take
precedence over those which are not transitional but none the less play a secondary
and encillary role.

26. The provisions of the Constitution that do not enter into force straight away
“might be amended in the nine years ahead. The powers conferred on the military
‘Government undexr the new Constitution are very broad, and the methods for |
introducing legislative amendments remain entirely under the Goverrmment's control.
This report would not appear to be the appropriate place to consider texts that
could well meet the same fate as the Constitutional Acts promulgated in 1976, __/
Accordingly, it will Geal, within the context of human rights, with the rules that
are contained both in the "transitional provisions' and in the body of ‘the
Constitution and are due to enter into force in March 1981,

st it

18/ See E/CN.4/1266, paras. 36-44.
19/ See A/35/522, paras. 51-55.
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27. The Special Rapporteur takes tne view that, in keeping with his mandate, he
should infoxrm the Comm1381on on Humen nghto of the legislative texts thet have been
adopted during the period covered by the report and will enter into force in the
immediate future,

The concentration of power and the impairment of control procedires

28. In the report submitted to the General Assembly at its thirty-fifth session,
it was steted that the Constitution reproduces nrmerous texts promulgated by the
Government since 1973 and already discussed in previous reports of the Ad Hoc
Working Group and the Special Rappoiteur. The new provisions make for a
considerably greater concentration of power in the hands of the military GOVQrﬂment
as the Ad Hoc Working Group pointed out in the repoxrt on its visit to Chiles 3;/

29. . In that report, specific reference was made to the lack of any genuine control
over the acts of the Executive by the other Stete authorities, which had either
been abolished or had lost their independence or traditional powers. The new text
restricts still further the powers of institutions which were previously responsible
for monitoring the- acts of the Executive and protecting the rights of the péople.
The new organs that will seemingly exercise such control form part of the military
authorities, or are established by them. Consequently, it is the military
authorities themselves that are vresponsible for monitoring their own actions.

30. The Government Junta will continue to exercise coustituent and legislative
powers., A National Security Council will be established to advise the President of

‘the Republic on legislative matters and it will also be authorized to give its

opinion on any event, act or matter "which it considers as presenting a serious
danger to the foundations of institutional govermment or potentionally Jeopardizing
national security". In addition, this body will have access to all information
concerning the internal and external security of the State. Auvuthorities or officials
will be obliged to provide it with all the requisite information and any refusal to
do so will be penalized. For the next eight yeors, the National Security Council
will comprise the President of the Republic, the members of the Government Junta and
two civilians, namely the President of the Council of State and the President of

the Supreme Court As & result, the latter will be involved, at the institutional
level, in matters of surveillance and secuxrity, functions dlametrically opposed to
those traditionally performed by that office, which were to administer justice with
impartiality and to ensure that other State authorities did not abuse their authority
by viclating or disregarding the human rights of the population. The independence
of the judiciary is thus jeopardized, for in organizational terms it will become
part of an agency performing tasks devolving exclusively on the Executive. Its
specific functions relate to "internal security", in other wowrds, its purpose is to
keep a check on activities critical of, or opposed to, the Government. As a member
of a body concerned with "the internal security of the State", the highest-ranking
member of the judiciary will be involved in duties that normally fall to the
Executive, Consequently, there is a considerable rigk that his own powers and
authority will be vestricted in practice, despite the texts that reaffirm the
independence of the judiciary, ' '

3. A Constitutional Court is also being set up and will exercise powers of
constitutional supervision over the authorities, functions which were previously

the preserve of the judiciars and the Office of the Comptroller-General of Chile, Ql/
Nevertheless, for the next eight years, the majority of the members of the Court

e c— A Y it

20/ See i/33/331, para. 70.
21/ See A/33/331, varas., 170-181.
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will be chosen by the President of the Republic, the National Security Council and

the Government Junta. 22/ On this question, Mr, Herndn Montealegre, who is a
lawyer and also teaches at the Academy of Christian Humanism, said in an article
entitled "A Constitution bogged down in the past”z'gj/ .

"The very authority that should be subject to supervision is the one that

de51gnateq those who are to carrv out the supervision, by removing that

function from the independent power of the Jjudiciary and, in particulax

from the Supweme Court. What intransigence this Govermnment shows in

flaunting its discretionary powers and. ensuring that they are exercised

‘under tbe formal and confusing cover of legal instruments and authorities".
32, In additions the powers formerly exercised by judges in'protectinggthelrights
of the population are restricted by specific constitutional provisions which will

be dealt with later,

33, Under the new institutional scheme of things, the President of the Republic
acquires special powers, far greater than those he lawfully possessed before the
approval of this Constitution. He retains the powers he held as President of the
Junta, since he continues to be part of the Junta, despite the fact that another
representative of the army is also a member. It would take too long to list the
powers of the President of the Republic, which include the power to promilgate
texts on various matters relating to the law., What is more, he. is empowered to
replace, at any time, the general officer of the army who is a member of the .

Government Junta and is therefore merely a representative of the President within

the institutional body which exercises legislative and constituvent powers.

%4, With the new structures created by this Constitution, particularly during

the trensition period, the Armed Forces are paramount in all matiers involving

the government of the country. and so it can be said that Chile will remain in

the hands of a military bhody which has in fact strengthened its powers and scaled
down the checks and balances that existed previously. This type of government,
which was previously of an exceptional and temporary nature, has become stabilized
and institutionalized. :

Special powers of the President of the Republic during a s ate of emergency

35, The new Constitution empowers the President of the Republic to declare various
states of emergency, with much greater powews than he had during the seven years of
military government after 1973,

36, " The President may, in the event of "internal war or internal disturbances",
declare a state of siege with the approval of the Council of States 2{/ indeed,
such e measure may take effect immediately, even before the Council of State comes
to a decision, if the Mational Security Council has agreed to it. A declaration
of a state of siege empowers the President of the Republic to:

s ottt e v

??/ The Constituticnal Court will comprise seven meunber including three
Judges of the Supreme Court, chosen by that Court, one member ohosen by the
President of the Republic, two by the National Security Council and one by the
Junta.,

23/ Mensaje No. 293, October 1980,

gﬂ/ A body which still exists and which was established by the current
Government. See A/31/253, paras., 106-111,
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"Trensfer persons fiom cne place to arother in Cnilean texrritory,
confine them in thelr own homes or Qetain them in places which are not
prisons or places intended fcor the detention cof owdinary 9f1001VLs and
expel them from Chilean territory. He may, moreover, westrict freedom of
movement and prohibit particulas nmersons fror entering or leaving Chile.
He may algo suspend or restrict exercise of tre right of assembly and
freedom of information and opiniorn, vestrict exercise cf the wight to
freedom of association.and to form trade uaions and impose censorship on
correspondence and the communications media',

37. Furthermore, the President mar likewise declaxe a state of emergency or
disaster in all or part of Chilean tervitory, Under a gstate of emevrgency. the
following measures may be taken: restriction of freedom of movement and a ban on

‘certain pertions entering or leaving the country, suspension or restriction of the

right of assembly, restriction of freedom of information and opinion, and
censorship of correspondence and the comrunications media.

38, The twenty-fourth "transitional provision' confers on the President an
exceptional power which is entirely new in Chilean law, namely, that of declaring,
o his own initiative and on the basisz of simple "acts of violence', whose
seriousness he alone is competent to assess, a new type of state of emergency
(estado de excepcidn). The declaration of the state of emergency may be renewed
after six months., The President is thus empowered to take very serious measures,
such as those provided for in the event of internal war or internal disturbances -
situations in which he mey declare a state of siege, 25/

59 During the state of emevgency, the President may adopt any measures taken under
state of siege, except order nHurvuens Ho Lo ~rrested, trancierred from one place

to another in Chile, expelled from the countv7, or place restrictions on exercise

of the right of association and trade union rights, Under the terms of the

twenty-fourth provision, the President may order persons to be detained for up to

20 days, owder them to reside in a specified area for a period of up to three

months, restrict the right of assembly and freedom of information and deny

Chileans and foreigners entry into Chile or expel them from the country. 26/ It

will be seen below that as in a state of siege, no apreal may be made by anyone

affected by measures ordered by the Pr631deau of the Repuhllo

40, Such an exceptlonal régime (renewable every six months) may be declared even

if others are still in force. If it is applied at the same time as the state of
emergency (valid for 90 days), which the President may also declare without
consulting any other authority, restrictions peculiar to a state of siege will in
practice be imposed. Such a case may arise because the text of the new Constitution
expressly provides thet the President "may simwltaneously declare two or more states
of emergency, if the grounds authorizing him to do so exist" (article 40, paragraph 5).
It will be enough merely for the President of the Republic to intexrpret tne facts

in this way and the restrictions then imposed on humen rights will be the same as
during a state of siege. Thus, the restrictions will depend exclusively on his
discretion and no specific situation of internal war or internal disturbances will
be needed in order for them to be immosed.

[P

25/ See A/35/522, peras, 68-69.

26/ See the text of the tweniy-fourth provision in document 4/35/522, vara.68.
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41, The terms of the twenty-fourth provision do not take account of the
international commitments undertaken by Chile. In no sense can it be said that
suspension of =ights and guarantees, as allowed for in that provision, is

Justified by a "public emergency which threatens the life of the nation” or

that it is applicd "to the extent strictly wrequired by the exigencies of the
situation® (article 4 of the International Covenant on Civil and Political Rights),

Consequences of states of emergency in terms of human rights and protection of such’
rights by the courts

42, As already noted, many fundamental human rights are severely curtailed during
states of emergency which the President may declere on his own authority, without
consultations or any other procedure designed to halt arbitrary acts. Thus,
liberty and security of person are dependent on the will of the President alone,
as are trade union rights, the rights to freedom of association, assembly,
information, expression and communication and the right of Chileans freely to
enter or leave their country. The Government also arvogates to itself the power
to expel Chileans from the country or to prohibit them from entering it in times
of emergency. These measures relating to expulsion or refusal of entry "will
remain in force after the termination of the state of emergency which gave rise
to them, for as long as the authority which took them has not expressly revoked
them" (article 41, paragraph 7).

43. As stated previously, earlier provisions of an exceptional and temporary
nature had restricted the liberty and security of persons, their right to remain ox
to live on Chilean territory and other rights. They endure under the new
Constitution and are ranked as constitutional rules. Tegiglation violating
fundemental human rights, which was believed to have been enacted for a
particular purpose and had been so defined by the Chilean authorities, has thus
become a permanent feature of the countxy's basic law. The text of the new
Constitution algo contains provisions which considerably reduce the power.of the
judiciary to protect persons who claim that their rights have been violated or
are being threatened. For example. articles 20 and 21 lay down the legal
conditions in which applications for remedies of protection and amparo may be
made and specify the measures to which such zpplications may immediately give
rise. Further on, however, in the section relating to states of emergency, it

is stipulated that applications of this kind may not be made during a state of
general alert or a state of siege and that, during states of emergency, an
application for protection mey not be filed in connection with measures taken

by the suthorities in accordance with the constitutional provisions governing:.
such states., In neither case are the courts allowed to "attempt to determine the
grounds for the measures taken by the authority in the exercige of its powers".
Such a provision deprives judges of one of the important powers they enjoyed
under the prévious Constitution, namely, that of determining whether power was
being exercised in a reasonable manner, without misuse or abuse, i.e. whether
there had been any arbitrariness or injustice, either with regard to the substance
of the matter or to the severity of the penalties imposed. Accordingly, a matter
which has been discussed during the last seven years of military Govermment and
interpreted by the Ad Hoc Worlking Group 27/ and by the Special Rapporteur 28/ as
implying a restriction, by the Chilean judges themselves, on their monitoring and
protective functions hag been settled once and for all by reducing the powers of
the Jjudiciery. '

21/ Af33/331, paras. 185-198.
28/ A/34/58%, varas. TT-T9.
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44. In those seven years, some judges did make use of their power to monitor and
keep a check on the substance of the acts of other State authorities and the

Special Rapporteur took it to be a promising sign that might herald ereater
independence for the judicilary in the future. The new Constitution rules out

any possibility ¢ independence and of menitoring activities in such matters.
Henceforth, if a person is dcisined throughout the duration of any one of the states
of emergency, without any grounds for detention, the Chilean Courts will be unable

to put an end to such deprivation of liberty, since they cannot "determine the grounds
for the measures taken by the authority". In such instances, protection of human
rights is therefore an illusion.

45. In the case of the state of emergency provided for in the twenty-fourth provision,
mentioned in paragraph 38 above, the judges have no possibility of protecting the
rights of individuals. The measures applied under thisg provision cannot be reviewed
by Jjudges because the provision expressly rules out such a possibility by stating that
such measures '"shall not be subject to any appeal other than reconsideration by the
avthority which ordered then'. The rule embodied in the twenty-fourth provision is
arbitrary in two ways, because it authorizes the Pregident to suspend a set of
guarantees and fundamental rights on his own authority and without reference to the
generally established rules, and because it prevents the judges from reviewing any
decigion taken by the President under the vnowers he has arrogated to himgelf by
declaring the state of emergency. People are thus totally deprived of any defence or
protection of their rights.

46, Again, the Supreme Court will be deprived of a power it possessed under the
Constitution that will remain in force until March 1981, namely, to review decisions
taken by the military courts in time of war. It is quite clear that the

Supreme Court, which traditionally exercised this power, has refused to exercise it
under the present military Government, something which has given rise to serious
criticism. 22/ The new Constitution removed the wartime military courts from the
administrative, disciplinary and financial control of the Supreme Court. Henceforth,
under a provision set forth in the Congtitution, the decisions taken by the wartime
military courts will not be subject toc any review by the Supreme Court.

AT. A1l the restrictions placed on the powers of the judges lead to the conclusion
that the new Constitution doegs not ensure respect for the principles embodied in

articles 9 and 14 of the International Covenant on Civil and Political Rights.

Disaualification on political grounds

48. In his report to the General Assembly at its thirty-fifth session, the
Special Rapporteur made some observations on new constitutional provigions which
specify disqualification on the grounds of present or past political activities. 30/

gﬂ/ See A/31/255, para. 375 and anmex XXIT.
30/ See A/35/522, para. Ti.
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49. In this regpect, article 8 of the Constitution provides that:

"Any act by a person or group of persons designed to propagate doctrines
which attack the family or advocate violence or a view of society, the State
or the legal order that is totaliterian in character o~ is based on class
struggle shall be unlawful and contrary to the institutional order of the
Republic., ' o '

Political organizations, movements or parties which, becavse of their aims
or the activities of their members, are intended for such purposes shall be
unconstitutional. - ' ’ '

The Constitutional Court shall he responsible for trying offences against
the. provisions of. the. preceding. subparagraphs.

Without prejudice to the other penalties establighed in the Constitution or
the law, persons who are or have been guilty of the offences referred to above
shall not be able to perform public duties or hold public office, whether or not
elective,. for a period of ten years from the date of the Court's decision.
Similarly, during that period, they may not act os recitors or directors of
educational establishments or teach therein, operate any of the mass media, act
as directors or administrators thereof or perform duties therein connected
with the broadcasting or dissemination of opinions or information; nor may -
they act as leaders of political organizations, educational or neighbourhood

organizations, or professional, omnloyer~‘ studente' or trade union organizations

in general.

If, at the time of the Court's decision, the persons referred to ‘above also
hold a public post or office, whether or not elective, they shall auvtomatically
lose it.

Persons penalized under this provision may not be wehabilitated during the
period specified in the fourth subparagraph. C

The duration of the disqualification stipulated in this article shall be
doubled in the event of recidivism."

0. The Special Rapporteur notes that this article makes it a punishable offence
to express certain political and social opiniong which are neither clearly nor
precisely defined, and that this may affect very large sectors of the Chilean
population. Moreover, it creates very definite discrimination on the grounds of

political or social ideas end is plainly a breach of the provisions of articles 2 and 3

of the International Covenant on Economic, Social and Cultural Rights and

articles 2 and 3 of the International Covenant on Civil and Political Rights, to
which Chile is a party. The Special Rapporteur also notes that the activities
penalized cover not only those found to have taken place after the entry into foroe
of the article but also earlier activities (the text refers to persons "who are or
have been guilty of the offences referred to”) Hence, article 15 of the
International Covenant on Civil and Political Rights is algo breached. Under this
article of the Constitution, participation in the political, social, economic and
cultural life of the country can be completely ruled out and enjoyment of the rights
and guarantees recognized in various provisions of the Internaticnal Covenants can
be completely withheld (in particular, the rights and guarantees enunciated in
articles 19, 22 and 25 and 26).
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Political rights

51. Political activities will still be prohibited, as they have been un to now. Q;/
The tenth transitional provision stipulates that "Pending the entry into force of
the basic constitutional law on politvical parties reierred to in article 19,
paragraph 15, it shali be prohivited to engage in or 1o encourage any activity,
action or measure of a party political nature, whether by natural or legal persons,
organizations, entities or groups of persons. Anyone contravening this
prohibition shall be liable to the penalties laid down by the law".

52. Article 19, paragraph 19, places a regtriction on trade union organizations:
they and their officials may not engage in party political activities.

i Over—all effects of the application of the new Constitution on the human rights of
the Chilean population

i 5%3. Many provisions of the new Constitution that violate human rights and restrict
§ the guarantees that safeguarded them under the previous Constitution were already
in force in Chile; they were contained in various decree-laws vhich the Ad Hoc

b Working Group and the Special Rapporteur have commented on at the time.

54. In practice, those texts were used as legal justification for many of the
violations of human rights that have been committed in the past seven years.

The 1925 Constitution, however, enabled judges to review measures taken by the
Executive and to protect the rights of individuals, even though this power was
exerciged only in exceptional cases. Such protection will no longer fall within the
competence of the judges because the country's basic law deprives them of the power
to rule on the substance of measures tsken by the authority in exercise of the powvers
conferred by the Constitution wvhen a state of emergency is declared.

55. Many of the measures applied in the last seven years also contravened
constitutional provisions because they vere enacted by the Junta "in exercise of
its constituent power'", something that made them the interim and temporary measures
typical of an exceptional situation. Tie fact that they cre included in the new
Constitution means thal they now rank as supreme legisiative provisions, thus
eliminating any possibility of challenging them through the courts.

56. The nev Constitution creates a legal situation that departs from principles for
Il which the country's previous constitutional texts had laid firm foundations in Chile's
history and its legal and institutional traditions. Since Chile is a party to the

: International Covenants on Economic, Social and Cultural Rights and Civil and

; Political Rights, it should be pointed out that the new Constitution sets up as

‘ basic rules provisions that ere contrary to the principles, rights and guarantees
enunciated in those Covenants and also flout other rules. Chile nevertheles
undertook to take the necessary steps to adopt such legislative or other measures

as might be necessary to give effect 4o the rights recognized in the Covenants

i (article 2 of the International Covenant on Economic, Social and Cultural Rights

18 and article 2 of the International Covenant on Civil and Political Rights).

31/ See 4/35/522, paras. 14 and 75-81.




B/CN.4/1428
page 17

IT. THE RIGHT TO LIFE, LIBERTY, PHYSICAL AND MORAL INTEGRITY AND SECURITY
OF PERSON '

A, Arrests and detentions

57. The information that the Special Rapporteur gave to the General Assembly_l/
describes the gituation with regard to arrests and detentions in 1980, The xreport
points out that many arrests are made late at nightv, at the homes of those concerned,
by ten or more heavily armed agents in civilian clothing, who produce no arrest or
search warrant, search houses and force the members of the family to sign blank
sheets of paper. Such conduct ig similar to that of DINA (Directorate of National
Intelligence), which was responsible for the disappearance of many persons from

1973 to 1977.

58. The person arrested is taken to an unknown destination by those who have
arrested him, and the members of his family are tormented by fear and anxiety because
they do not know what has happened to him, Sometimes, the persons arrested
disappear for several days before the security agencies admit to having them in their
hands. = Most of them are taken to places that are kept secret and they are
questioned and subjected to various kinds and degrees of torture. They are even
forced to sign papers and statements which they aré occasionally allowed to read.
They are photographed and filmed while making statements under duress.

59. In fugust and September, many people were arrested for making it known in one
way or another that they refused to accept the text of the Govemment's draft
Constitution. In Santiago alone, 74 persons in all were arrested for that reason.
Some of them were taken to police premises, while others, who were blindfolded,

were taken to gecret places and were 1ll-treated.  Most of those who were taken to
Carabineros barracks were released after a few hours, but they were charged with
creating a public disturbancé and distributing propagenda without official
authorization, Yor example, Mr. Angel Valdebenito Mejfas and Mr. Julio Ezequiel
Gonzdles Mells weve arrested by carabinervs on 9 September 1980 during a demonstration
in favour of a "No" vote in the plebiscite of 11 September. They were detained for
several hours and, before they were released, were forced to pay a fine of 500 pesos
and to sign a statement that they had not been ill-treated.

60. Maris Georgina Araya Negrete, Ricardo Antonio Lavin Mufioz and Juan Carlos
Morales Sotc were arrested on 2 September 1980 on the same grounds (accused of
spreading propaganda against the text of the Constitution. Three armed individuals
wearing civilian clothes made the arrest and, in doing so hit them about, especially
Maria Georgina Arayae Negrete, who was only 15 years old. They tock them fo
Carabineros station No. 26 and tortured them throughout the night. The girl was
released on 3 September and the men on 4 September, at police premises that were
different from the ones at which they had becn tortured.

6l. During the days leading up to the plebiscite, many other people were arrested
for activities aimed at rejecting the text proposed by the Government., Although
they were soon released, they were all detained in police preuises, ill-treated,
humiliated and even sentenced tc pay fines after being accused of creating a public
disturbance. o

62. Many persons werce arrcsted for saying that they disagreed with the text
propoged by the Government, Others were arrcsted because they protested against
the prigon conditions which political detainees had to endure. Christmas visits
were restricted in 1980 and only two persons were let in for two hours, whereas

1/ 4/35/522, paras. 96-103.
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in 1979 an uwnlimited number of relatives had becn allowed in for four hours.

This gave rise to discussions and to protests by relatives who gathered opposite
the Santiago Prison, and the prison authorities banned all visits.g/ A week
later, the newspapers reported that 14 relatives waiting on 4 January at the main
gate of the same prison to sse thé detaihses, wére not allowed in and were
arrested.é/ According to a statement by the Association of Relatives of Detainees,
four of the personsg detained, all women, were placed at the disposal of the ONI.A/

63, 'Other persons were arrested for allegedly belonging to political groups which .

~had been banned under provisions enacted by the Junta, including Decree-Law No. 77,

of 13 October 1973, which dissolved and declared unlawful various political parties
and laid down the penalties for persons vwho disregarded the ban on joining them or
spreading propaganda in support of them,j/

64. In early November, 3% persons accused of being mewbers of banned political
parties were arrested in the communes of Curicd and Molina. seven of them were
assigned to enforced residence in remote places; 25 werce released after a few days
and only one was brought to trial. According to the statements they made under

oath, all the persons arrested were apparently subjected to unlawful coercion,

The arrests were made, usually with viclence, by armed civilians who claimed that
arrest warrants had been issued by Carlos Eva, the military proseoutor.é/’ However,
only one of the persons arrested in this way was placed at the disposal of the
Office of the Military Prosecutor. '

65. Trade union activities, exercise of the right of associetion or freedom of
expression in universities or in cultural life, and social activities not included
among thoge allowed oxr protected by the Govemment, led to many arrests. Ag a rule,
the persons arrested for activities of this kind were accused of serious offences,
guch as subvergion and terrorisi, They include five students of teacher-training
at the University of Chile at La Serene who werce arrested on 30 August 1980 as a
result of a complaint by the regional Intendant, who accused them cof belonging to

an extremigt cell aimed at creating chaos in the region. It was also said that
they had been assisted in their activities by o priest and a lawyer who worked for

the Archbishop of La Ser@na.l/ After remaining in prison for 108 days, however,

they were unconditionally released; +this clearly shows that the accugations against
them were groundless, Despite that judicial decision, the Rector of the University
of Chile decided to expel those students from the Uhiversity.Q/

66. Spreading false information about porsons who have been arrested is still a
common practice among the security agencies. Many persons arc accused of
"extremiat! or "subversive" activities, and sometimes they are also accused of having

2/ Hoy, No. 180, 31 Dccember to 6 January 1981.

_5/ El Mercurio, 5 January 1981.

4/ Ivid.

j/ Several cases were reported in the press; for example, on 18 July, five
persons accused of being members of the Socialist Party werc arrested and brought to
trial (Bl Mercurio, 11 September 1980); in October, the authorities arrested six
persons who were accused of beilng members of the Revolutionary Communist Party and
of engaging i political indoctrination activities (BL Mercurio, L1 October 1980); in
November, they arrestced four persons who were accused of digtributing printed political
tracts (BL Mercurio, 9 November 1980),

_ _§/ Solidaridad, No, 105, second fortnight of November 1980,

1/ See chapter II, section E, para. 112.
8/ EL Mercurio, 27 Deccriber 1930.
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committed terrorist offences. However, the persons who perpetrated serious
terrorist acts in Chile in 1980, such as the murder of & carabinerc on the

Santa Lucfa hill, the murder of Lieutenant-Colonel Roger Vnrgaraig/ and the
abductions by members of the so-called Comando de Vengadoreg de Mirtires (COVEMA)
(Martyrs Avengers Commando) who killed cne of the persons “hey had tortured, have
gtill not been identified. __J/

67. On various occasions, it has been announced that a person under arrest was
guilty of serious terrorist offences. Tor example, in early September, the
National Information Agency (CNTI) reported the arrvest of two extremists who were
said to have taken part in an attack against three banks located not far from one .
another. The persons caught were Maric Mufloz Espinosa and Eduardo Arancibia Ortiz,
According to the same source, the latter had confessed that he had also fired the
shots which had caused the death of a uniformed police captain.;l/ A pergon who
was arregted with them and then released veported in a written judicial statement
that Mario Mufioz Bspinosa, with whom he had been held in a secret place belonging to
CNI, had been subjected to cruel and unrenitting toxrbture. The torturers tried to
force him to say that he was guilty of the attack on the -banks and of the bombing
of the CNI investigation premises which had taken place on 5 September 1980. - One
month after the arrest, on 7 October 1980, the examining wmagistrate, Enrigue Paillds,
stated that there were no grounds for bringing Mufloz Espinosa and Arancibla Ortiz to
trial for the offences with which . .they had originally been charged. LAfter

remaining in the handsg of CNI for 20 days and being tertured and publicly accused of
serious crimes, they were both sentenced for a much less serious offence.

68, Arrests intended to secure possible confessions and statements accusing third
persong of punishable acts are frequent. A pergon who was arrested on 9 September
had the following story to tell:

They made me clench my fingers and use just my fists to lean against.
the wall. They began to question me and hit me all over, particularly my
chest, with bags of wet sand ... Then they toock me tc a corner, made me
hold onto some metal objocts and gave me two electric shocks ... They tied
ny feet witk metal wire and questiorn~d me about Osvaldc Flores. As a result
of the torture, I had to admit that 7lores was a member of the resistance ... ",

69. According to the account contained in the document, the tortures were continued,

along with threats of death. The account then éaysz

"... they made me nake a statoment containing things I had not said, for
example, that I was organizing oxtremist groups to overthrow the dlotatorship
and set up a Marxist-type socialist govemment; that onc of wmy neighbours,
named Isolda Amaro, had given me Christian Democrat leaflets and that I was

oollaborating with the people who supported that policy; during that time they did

20# gtop beating ne ... They gave ne a nedical exaniration, they tnreatened to
e "
ake e to Stotion 5 on the Southerm DPan—nerican higkimy. and Irill ne ... ", 12/

Thig person was released on 11 September without appearing hefore a Judge.

2/ See L/35/522 narags. 90 and 93,

ji;/ See A/35/522, paras. 135-~140. In November 1980, Ernegto Baeza, the
former Director of the Police Department, told the newspaper, La Tercera de la Hora,
that "COVEMA wag invented by certein undesirables to cover up and to make people
forget the crime of Commander Roger Vergara and thu nurder of a guard during the
attack on the three banks”,

l;/ El Mercurio, 10 September 1980.

12/ Application for esuparo by Bsteban Andrés Espinosa to the Santiago Court
of Appecal.
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70. In November, Chile held the first "National Day of Lawyers in Defence of
Humen Rights', organized by the Vicarfa de Solidaridad. In the matter of arrests
and detentions, the participants said that the number of arrvests in 1980 had been
lower than in 1979 in absolute terms, but the number of arrests of individuals
reported to the Vicaria de Solidaridad had increased from 372 in 1979 to 616 in
1980, However, the number of mass arrests fox denonstrctlons or other reasons
had deollned

71. Viclence and large-scale use of men and weapons, failure to produce arrest
warrants, raids on homeg without search warrants, threats and interrogations of
relatives and neighbours, accusations of offences by the persons placed under
arrest that are later proved false since most of the accused were not brought to
trial on the charges laid against them by the security agencies - these are the
typical features of arrests of individuals, as noted above. The security agencies,
particularly the CNI, continue to make arrests without warrants from the competent
authorities.. - In doing so,.they havehad th~ co~operation of the ilinister of the
Interior, who later issues decrees ordering the arrest of personsg already in the
hands of those agencies, which have thus been able to arrest people at their whim
and then inform the Ministry of the Interior, which confirms the action by means
of a decree. This illegal procedure, which has become a common practice,is
described in writing in certain legal files. For example, in the case of

Germén Guillermo Haisoln Arismendi and Ricardo Jesds de la Riva Martfn, vho were
arrested on 9 April 1980, on the same day the National Information Director sent

a note to the Minister of the Interior stating:

"In accordance with the usual procedure, a special decree sghould be
issued ordering the detention of the above-menticned ncmbers of MIR 1 / in
the premises of the National Information Agency.

It should be noted thalt, under a measure adopted in 1980,i§/ the Minister of the
Interior may order arrests to be made during a state of emergency by means of a
decree signed by him and bearing the formula "On the -instructions of the President
of the Republic”, but there is no provision whlch authorizes the security agencies
themselves to take steps of this kind.

72. On several occasions, the Special Rapporteur has drawn attention to the
lrregular nature of this practlce.;j/ The fact that it is constantly and publlcly
used without any objections from the judiciary constitutes conduct that violates
the principles enunciated in the international instruments which protect liberty
and security of person (qrtlclp 9 of the Intemational Covenant on Civil and
Political Rights). In this way, it is the security agencies that decide whether
a person should be arrested and the competent authority merely confirns their
decigion. The securlity agencies also make accugations that they communicate to
the media and hold detainees (and their liveg.and physical, 1ntegr1ty) at their
disposal for an arbitrary period of time, since detention in secret places may
last up to 20 days. 16/

1 / Menbers of the Movimiento de Izquierda Revolucionaris (Revolutionary
Lef't: Movembnt>

14/ Decree-Law No. 3,163, of 20 January 1980,

15/  See A/34/%3, paras. 47-5L.
;é/ Decree-Law No. 3,451, of 16 July‘l980.
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75. As the Special Rapportour has repeatedly yOlﬂteQ out in his erOprx_L/ the
increase in the number of arrests of individuals in 1980 and the arbitrary menner
in which they were decided upon and carrvied out are *1 divect result of the
extensive powers that are. granted in practice to the security agencies. The
changes that, to all intents and purposes, were to be nade in the functiong of
thege agencies when DINL wag diasolved and the ONT was established have not

taken place. In fact, the CNT, like the other security cgoncies, tends to nake
ever greater use of the DINA methods that sadly maxked the years Df the most
serious violationg of human rights in Chile.

Enforced residence

T4, In the Special Rapvorteur's report to the General Assembly at its

thirty-fifth session, refercnce was mads to the enactment of Decree-Law o, 3,168
of 20 January 1980, WhLCu authorizes the Minister of the Interior to take, during
the state of enmergency, measures assigning nersons to enforced residence for periods
of up to three'months, without such persons heing judged beforehand and without the
Jjudges being able to take part in the decision or review such a ﬁtcp.jgj/ Between
March and carly Decembcr 1980, move than 100 persons completed or were in the
process of completing periods of enforced residence ordered under this rule. They
were all assigned to inhospitable places far removed from their homes and
encountered serious housing and subsistence problens. Of the 36 persons arrested
at Curicd in early Noveunbor, 20 were placed at the disposal of the military court
of Curicd on the instructions of the Minister of the Interior, who requested that .
they should be tried for infringing the law relating to the intemal security of

the State. Seven of those 20 persons were exoncrated by the military prosecutor
of Curicé. The Minister of the Interior nevertheless assigned them to enforced
residence, Twelve of the persons were released uvnconditionally by the Talca Court
of Lppeal, which found no valid reason to bring them to trial. One weck later,

however, they were agnin arrvested and assigned to enforced residence in inhogpitable
places in northem Chile. My, Jaime Castillo, President of the Chilean Commission
on Humen Rights, stated in this oonnection that it may "therefore be considered that

enforced residence is taking the place of a penalty which could not be inposed on
them because their. were no grounds for ao:ng 50, It st therefore be characierized

as an abuse of power'. 19/

B, Torture and ill-~tresntnent

75. Tn his report to the General Assermbly at its thirty~fifth scssion, the
Special Rapporteur stateds

"It is particularly disturbing that torture and ill-treatment have come
to be a pemancnt feature of the country's legal and institutional order,
The reason for this is the uninterruplted maintenance of the state of emergency,
wder which a serieg of provigions in violation of 'mmen rights can be applied.
Morecver, the sccuriiy agencies, whese powers are steadlly cexpanding in the
country's Institutional franework, possess the naterisl neans of torture
(secret premises, instruments of torture, personnel gpecialized in these
activities) end onjoy official protection to cover up their activities",

17/ e 4/35/522, pares. 193-216.

18/ Sece u/§5/)/2, paras. 24-35, Seo algo paragraphs 104 to 113, vhich
relate to the penaltics of enforced residence inmpose d *n the firgt half of 1980,

19/ Solidaridad, o. 106, first fortnight of December 1980
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76. The Specisl Rapporteur also referred +to Decree-Law No. 3,451, of 16 July 1980,
which empcwers the Minister of the Interior to hold detainees for a period of up
to 20 days without having to infcmm the judicial ﬂ-thorities;253/ In practice,
this power is exerciged by the. security agencies Persons arrested by these
agencies are taken, blindfolded, to secrcs premises where they are interrogated
and very often subjected tc varying degrees of cruel treatment and physical

abuse, depending on the circumstances. ‘

T7. Under Decree~Law No, 3,451, these powers may be exercised in connection w1th
"investigations intc of fenoeo against the security of the State which have

result ed in the deaths, attacks on the physical integrity or the kidnappings of
persong' Tt is apparent from information asvailable to the Special Rapporteur -
that, durlnb the month after this decree-law come into force, more than 30 people
opent a period of time in cexcess of five days (tnc naxinun permigsible for an
investigation not involving the kind of offence referred to in the decree~law)

in secret centres. Over 20 of them werc victims of ill-treatment and torture.
None of thesge people had been arrested for the purposes of investigation into
offenceg involving the deaths, attacks on the physical integrity or the kidnappings
of persons,

78. Valeriano Dinamarca Bravo, one of these detainces, spent 18 days in'a secret
centre, from 26 July to 13 August. On 13 August, he was brought before a military
prosecutor, who declared that he lacked Jjurisdiction because the offenceg with which
the detaince was charged did not come under nilitary law. Crininal proceedings

have now becn brought against hin before the ordinary courts, for offences against
the law on State security. The accusged stated that, during the 18 days that he .
spent in a secret place of detenticn, he was subjected to the following ill-treatment:
he was forced to consume excrement, was tortured by electric shocks all over his body
and and was beaten so brutally that he suffered tympanic lesions and his body was
covered with bruises, with haematonmas. In addition, he was compelled to make
statements before a television camera that were prejudicial to himn. Other people
who had been arrested at the same tinme and were released also had to repeat before
the cameras phrases vwhich thoge who had had then arrested forced them to say under
threat of torture. 21/

79. he kind of torture that persons under arrest havq conplained about in recent
nonthg is similar to that described by the Special Rapporteur in earlier reportua22/
electric shocks, beatings, suffocation, mock killings and all kinds of moral
huniliation and physical assault. The following is taken from o complaint filed
with the first w1lltary prosecuto (army and Carabineros) on & August 1980s

"Then, during the 14 days I wag in the hands of the CNI, I was tortured
in a barbaric manner; my ears were tugged brutally, I was repeatedly struck
on both ears at the sanme time, and current was passed through ny feel and the
back of my neck while I had 2 cloth around ny head to make me suffocate. In
the end, I was undressed and placed on the Tgrill' where I was given clectric
shockg all over my body, particularly the testicles. Thig torture tock place
on Saturday, 19 July and Mondzy, 21 July last. On Tuesday, 29 July, L was
brutally beaton and thrown onto a bed; several of my torturers leapt.on ne
and tried to hang wme, and finally, they nade e play Russian roulette by
putting a revolver up against ny neck de face™, -

20/ See 4/35/522, paras. 36-i8.
21/  Solideridad Wo. 100, first fortnight of Septerber 1980,
22/ See 4/54/%3, para. 121.
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80. The intengity of the torture and the brutality ﬂf the treatment to which the
detainces are gsubjected depends not on their ability to withstand it but on the
effectiveness of the nothods used to huniliate and terrorize the detainee and,

if possible, to oke nin supply infommation. Heither the nge nor the sex of

the victinmg is teken into account 8o as to sparc then ill-treatment or use less
severe torture.

8l. Meny wonen have protested that they have been subjected +to ill-treatnent
and torture. fmong thew, o young girl of 15 years of age, arrested on
2 September 1980, disclosed vefore the Court of Appeal that she had been struck

while she was lJan on the ground and sexually assaulted by o captain from the
Carabinercs station Wo. 26. ¢3/ : o : . ‘ :

82, Very often the persons who have beon torturcd are releosed, and others are
sinply accused of engnging in vpolitical activities since the exercise of political
rights is prohibited in Chile, bonetines, they receive prison sentences, sinply

on the basis of a decision by the Minister of the Interior. For exanple, in the
districts of Moline and Curicd, 33 people, some of thon schoolteachers, were

arrested betwecen 1 November and 7 Novenber 1930. A1l were apparently wnlawfully
subjocted toc scvere ill-treatnent (they state that they were beaten, forced to
consune excrement, subjccted to electric ohocxs, etc.), and they have so testified
under oath. Of the 33 detainees, scven were sent to remote places on the order of
the Minister of the Interior, whe invoked Deoreo~L w No. 3,185 of 20 January 1980 _ﬁ/
in this connecction, So, without being charged vlth.any‘ofienoe and gimply on the
basis of an arbitrary decision by the Minigter of the Intericr, they were assigned

to enforced regidence, Twenty-four others were released and only one person was
brought before a nilitory prosecutor. The people who made the arrests said that

they had acted wnder a general warrant of investigation from the nilitary examining
nagistrate, Carlos Eva. However, even if such a warvant wasg in fact issued, it
could not have authorized thew to inflict 1llntr@ﬂtmant on dozens of imnmocent
people or torturc them. The fact that nmany detainees wore assigned to enforced
residence suggests that they were punished ior reagons of a political nature, for
if they had broken any laws or regulations they would have been brought hefore the
appropriate courts. The conclusion to be drawm, thercfore, is that, under a
general warrant of investigation issuel fo & gecurity agency, 25 people,vho had
nothing to do with fthe cofionce being investigated by the nilitary investigating
nagistrate who issuced the warrant, could be arrvested, tortured cr assigned to
enforced regidence in renote areas of the coumtry.

8%, A number of the people who maintain that they have been tortured in recent
nenths say that they had to nake stetenents before the television cameras after
being forced, as usual, to sign documents that they werc forbidden to read. This
filping imposed by the torturcrs heightens and px PlOﬂ“o the detaineels sensc of
insecurity well beyond his stay in prison. The following passage, taken fron a
precautionary application for amparc preventivo subnitted by the wife of an accused
person who is in prison, well illustrates this fact. She tells of her arrest,
which took place several days before the application was nade. The pecople who
arrested her took her to a secret camp, where thoy tortured her with electric

shiocks while she wag being interrogated. Her detention lasted five days, and the
following is an account of wvhat happencd to her on the lagt day:

N
U
Ay
[2S]

_gi/ Application for anpero Wo. 7953-80,
24/ See A/35/522, paras. 24-35
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"About mid-day, they told me they had %o film ny statements so as to be
sure that cnce T was released T would not Lic about the way I had been
treated and would not go back on the statements I had nade.

I was taken by car to anocthe
on ny eyes and nade me wear glass
along a dirt track, we arrived at

r place after they hai stuck adhesive tape
es; after a short journey, part of it
a place that T did not know.

I wos led in and the adhesive tape wag taken off; T found myself in
a sort of padded studio, equipped with spotlights, a television camera and
a huge screen on vhich a gerial wag heing shown at the time. .

A wonan there nade up 1y face; near her there were four men. . The

ingtructions given to mc carlier were repeated and I had to start to let
then film me.

The idea was to show ne, to make it clear that 1 was the wife of a
person who had been convicted for armed assault, that T had travelled abroad
to get help for political prisoners, that I had seen Chilecans from differont
political parties, including people from the MIR.

Lagtly, they made nme read out a message criticizing violence and terrorism,
even though I was the wife of a political prisoner. They made ne repeat that
ry husband had been tried and sentenced for armed agsault. At the end T had
to express gratitude for the courteous treatment I had recelived from the
security agencies of the Chilean Govemmment.

We retumed to the place where I had been detained and there I was
filmed while stating that I had not been ill-trcated in any way during wy
detention. My personal affairs were returncd to ne except for the things
taken from my house', 25/

84, Many of the people who had been tortured reported that doctors were present
at the camps wher. torbture is carried our. These docters ~ct as assigtants and
their role is not to casc the suffcorings of the vietims but to take calculated
risks in increasing the effoctivencess of the ill-treatment inflicted in order to
cbtain confessions and terrorize the detainecs.

85, The teams formed for this purpose apparently include an ever-increasing
number of specialists (for instance, in make-up, photography and filming). By
participating in such a serious offence asg that of contributing to the physical,
psychological and moral torture of detainces, all members of such teams becone the
accomplices of the torturers.

86. The above information, taken from numerous complaints received by the

Special Rapporteur, confirms the observations made in the report subnmitted to the
General Assembly.gé/ regarding the increasing usce of this form of treatment on
detainees, particularly political detainees, within Chile's ingtitutional and legal
order. The sccurity agencicg of the State apparontly devote large resources to the
establishnent (inoluding equipnent, material, rommeration and gencral maintenance)
of a whole apparatus designed to break down the rcsistance of the régime's political
opponents and to terrorize them by resorting to ever nore refined nethods of physical,
psychological and moral torture. Far from paying hecd to the repeated appeals-of

25/ Application for amparo No. 636-80.

——r e

26/ A/35/522, para. 131.
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the General Asscmbly to put an end to torture and other forms of inhuman and
degrading treatment, the Chilean authorities continue to inflict this kind of
treatment on detainees and are tending to nake it 2 lasting and institutionalized
feature of the activities of their security agoncies.

C. dbductions and false imwrisonment

87. 1In his report to the General Asseubly at its thirty-fifth session, the
Special Rapporteur referred to a number of abductions and stated that one of the
victims had died from ill-treatnment and torture. In thig connection, he set
forth in detail the complaints submitted by Guillermo Hormazdbal, Mario Romero,
Néstor Gonzalo Romero, Nancy del Carmen iAzcueta, Haisam Cheghoury Said and '
Cecilia Almazoratgl/

88. These persons were abducted at the end of July 1980 and held in false
imprisonment for periods ranging from a few hours tc 10 days. In some cases,
the captors said that they belonged to the Martyrs' Avengers Comaando (COVEML ).

The first official statements in this connection denied all participation by
Government officials in the abductions and imprisonments.gg/ In addition, the -
daily newspaper '"Le Segunda, in the issue of 5 iAugust, and "La Tercera de la Hora"
of 6 August 1980 published the text of a communiqué which was received through the
post and contained the following statenont: "In view of the ineffectivencss of
the security forces and the police, we have today formed the Martyrs' Avengers
Cormando (COVEMA ), We are assuning the responsibility that you and scciety would
not take on. God and the fatherland",

89. Following the abduction of Guillermo Hormazdbal and Mario Romero, the
Minister of theInterior requested the Court of Appeal, on .31 July, to appoint an
exanining nagistrate to cerry out sn investigation into these events.

On 5 ifugust, the Minister of the Interior requested that the investigation should
also cover the abduction and false imprisonnent of Néstor Romero, Cecilia Alnmazora
and Eduardo Jara (the latter is deccased) and, on 15 August, that it should likewise
include the case of Nancy Agcueta and Juan Capra. '

90, Independently of the proceedings instituted by the Ministry of the Interior
before the Court of Appeal, President Pinochet decided that General Carlos Morales
Chief of the State of Imergency Zone, should be entrusted with the task of '
conducting the inquirics into these cases. Nothing leaked out about the inquiries
carried out by General Mowrales until 16 fugust, on which date the press published
a communigué issued by the National Directorate for Information Medis (DINACOS),
couched in the following fterms:

"Ag a result of investigotions carried out by the Chief of the Santiago
State of Imergency Zone, General Corlos Morales R., it is now known that the
following memberg of the Police Department took part in the events that were
the subject of inquiries and have been arrested: Eric Antonic Concha Arias,
Mario Bscdrate Bscérate, lanuel Hemdndez Fermdndoz, Domingo Pinto Arratia
and Jogé Opazo Gdémez. :

The said persons were today brought before the examining magistrate of
the Court of Appeal, hlberto Echevarria Lorca, who is in possession of all the
papers relevant to the inquiry”.gg/ s

EZ/ See docunment A/BS/BQQ, paras. 135-136,

28/ Statenent by the Ministry of the Mnterior (La Tercera de la Hora,
%1 JUly 1980); statoment by General Pinochet, dated 5 August 1980, in which it is
said that the security services "have nothing to do' with these abductions
(Bl Mercurio, 6 fugust 1980).

29/ EL Mercuric, 16 Lugust 1980,
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91. The persons named by General Morales were brought before the examining magistrate,
who questioned them and ordered them to be detained at the Investigation Centre

under a normal régime. On 20 August, Mr. Echevarrie ordered that José Opazo, Chief
of the Homicide Squad, and Eduardo Rodriguez, Deputy Chief of the Asgault
Investigation Squad, should be charged with maltreatment of Nancy Azcueta. jQ/ But
when the accused went through the normel "identification" procedure on 1 October 1980,
neither Hancy Azcuete nor any other of the abducted persons identified them as

their captors or torturers. 31/ On 4 October, the two officers were released, since
the count against them (maltreatment) did not involve any compulsory requirement

to keep them in detention.

92. Proclamation No, 128 issued by the Chief of the State of Bmergency Zone of the
lMetropolitan Area and of San Antonio prohibited "publication and dissemination by
the media of photographs or portraits of officials or former officials who are
charged during the investigations being carried out by the courts and administrative
authorities in connection with the unlawful arrests and imprisomments which have
recently been of concern to the public™

93. 1In December, despite the fact that Mr, Echevarria Lorca had questioned many
people and taken various steps, 42/ it was 8t111 not known who was responsible

for the abductions, the torture and the death being investigated, and only two people
had-been formally- charged in connection with the torture to which Miss Nancy Azcueta
was subjected. '

94, Other cases of abduction, similar to those dealt with in the report submltted
to the General Assembly at its thlrty—flfth sesgion (A/79/522), were reported
subsequently., They are as follows

(a) Pablo Caro Aravena: Arrested at his home on 26 May 1980 by persons who
said they were members of the CNI, An application for amparo was submitted to
the Santiago Court of Appeal. Pablo Caro Aravena was released on 29 May and, in
his statement to the Court, said he believed that he had been held by the CNI,
which was acting in co-operation with one of the police squads investigating the
bank hold-ups attributed to extremist groups. He further stated that he had been
detained at the premises of the Police Department headquarters, subjected to
extreme torture, interrogated about his alleged political activities and then
released when the people who were holding him realized that a person who was not
part of the group that had arrested him knew where he was being held.

In connection with the aspplication for amparo, the Court sought clarification
regarding the arrest; in his reply of 30 May and 12 June 1980, the Minister of -the
Interior denied that Pablo Caro Aravena had been arrested. The Commissioner for
the metropolitan area, Juan Sslinas Solis, stated on 19 June that “the person who was
the subject of the application for amparo was not arrested during May and, moreover,
no warrant to arrest him was issued'.

(b) Omar Herndndez Mondiola and Waldo Alfaro Aracena: These two men wére
abducted on 29 July 1980 by a large group of persons, dressed in civilian clothes
but heavily armed, who had several cars and vans. On 1 August, they were released
and left the premises of the Police Department headquerters, at which they had been

£l Mercurio, 21 August 1980.
5l Hefﬂurlo, 2 October 1980,
Fl Mercurio, 18, 29 and 30 O~tober 1980,
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held. . On Tuesday, 29 July and Wednesday, 30 July, they were confined in a room
~and heard the names being mentioned of other peovple who had been cbducted at the
same time, which made them think that José E, Jara and the group of persons who
were arrested and detained at the same time, were there too. Mr. Herndndez and
Mr. Alfarc were subjected to torture similar to that described by U:ncy Azcueta. 33

(o)v Alejandro Navarrete Couble and Eduardo Pérez de Arza: These two doctors
were abducted on 29 July as they were going off to lunch together outside the
psychiatric hospital at which they work. Their car was intercepted in the street
by a taxi frém which five persons armed with sub-machine guns alighted.

Dr, Navarrete had been arrested in IMsy 1980 by CHI officials who wanted to question
him to find out the whereabouts of one of his sisters, who was apparently believed
to be a member of a political group on the left, £t that time, he was held in
accordance with legal requirements and he was not subjected to any physicel or moral
violence. '

While held in false imprisomment in July, Dr. Navarrete was cruelly tortured
(stripped of his clothing, hung head dowhwards from an iron bar, various parts of his
body subjected to electric shocks jé/), and again agked where his sister was. He
spent some time in a room where he heard the names and voices of other people, among
them José Eduardo Jara, who was moaning and asking for help.,  What he claims to have
heard while imprisoned is corroborated by other people's accounts. Dr. Perez de Arza,
who was probably abducted simply because he was in the company of his colleague, was
not subjected to any ill-treatment, although, like the others, he was blindfolded for
the whole of the time he spent in the place to which he was taken by his captors.

e

The two doctors were released on 30 July. 3

(d) Miguel Bustamente Bustamente, Miryam Guzmin Meneses and Alicia Diaz: These
people were abducted on 22 July 1980 by five persons who were travelling in five cars
and had their faces covered by Brolaclava helmets. = They claimed to be members of the
Martyrs! Avengers Commando (COVEMA)q jé/ Bustamente was interrogated and heaten
up. The next day, the people in question were abandoned in a vehicle which had had
its tyres punctured. IMr. Dustamente, a dentist, and his fiancée, Miss Miryam Guzman,
both domiciled at Chilter, diseppecred again on 13 August 1980, and Mr, Bustamente's
father then sumitted on application for gmpggg. On 22 August, they reappeared and
said that they had been held for five days by the CNI., A% the time of the second
abduction, the dentist's surgery was searched; some property was destroyed, and a
camera, some films, photos ond video cassettes were taken away. It was also on this
occasion that the CHI acknowledged that it had mede the arrests. él/

(e) Cristidn Yoflez Funtes: The victim of this abduction was a schoolboy,
only 11l years of age, who says that he w,s‘forded to get into a car vhere, after being
blindfolded, he was cuestioned cbout the activitiesg of his father, a2 civil servant.,
He wag also asked if he was related to a journalist called Yafesz, He was allowed
to go three hours later. 38/

see £/35/522, pora. 136(c).

&

This type of torture was also practised against the person of Hency Azcueta.
La Tercera de la Hora, 14 August 1980,
See A/%5/522, para. 136(z).

Lo Tercera de la Hora, 14 August 1980; E1 Mercurio, 1% August 1980.

BBUE

33/ LBl Mercurio, 9 August 1930,
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(f) Rubén Dicz and Rubén Jiménezs At daybreak on 5 AugustA1980, individuals
who did not disclose their identity came looking for these two unemployed young men
at their home. They beat them up brutally and then let them leave,

95. The above cazes concern abductions committed by persons who did not say they
belonged to the security services but had material resourczes and acted with the
apparent assurance that they ran no risk and were not afraid of being surprised,
They are not the only cases renorted, but the Special Rapporteur has included only
cases that were described in the Chilean press and were therefore brought to the
attention of the public, and other complaints which are from reliable sources and
are supported by incontrovertible documents.

96. The reported cases of abduction and disappearance have been very closely examined
and followed by the Special R pporteur. Very often he has been able to establish,
on the basis of the official reports published a few days after the abduction, that
the person was held by one of the security ogencies, more particularly the CII, The

cases in question arc not discudsed here. - However, the Special Rapporteur feels bound

to point out that the detentions carried out by the security agencies under the
powers conferred upon them by Decree-Low No. 3,451, of 16 July 1980, jQ/ are very
similar to the unlawful abductions of which certain members of the Yolice Department
are gullty. ’

97. The large number cf communication which report abductions or disappearances
suggests that a large part of the Chilean populdtion live in a climate of great
insecurity. In addition to the arrests by the security agencies there are the
abductions attributable to officials acting, in the words of the Minister of the
Interior and the Minister of Defence; "on the fringe of the law and in breach of
the express instructions of the Govermment'. Members of the official agencies
rarely disclose their identity, so that the persons who are apprehended and their
families or eye witnesies of the arrests, may well think, very often with good
reason, that the arrests are in fact abduction.

98. With regard to these abductions, the explicit statements by the Government
implicating members of the Police Department perhaps gave ground for hopes that a
rapid and effective enquiry would result in the gulilty persons being identified and

charged. To date, however, only two of the persons responsible have been charged, and

it has not been possible to identify the others. Some of the people who were
abducted have said they were surprised and perplexed to see that the inquiry had
8till not yielded any positive result, particularly since the examining magistrate
was in possession of highly valuable information to complete his investigations. AQ/
The precige and matching information supplied by witnesses and the report of the

" Chief of the State of Dmergency Zone should make it possible to clear up the facts

promptly as well as the identity of the guilty parties,

99. The Special Rapporteur would point out that this inguiry is extremely important
for the security of the Chilean people, To allow such acts to go unpunished is
simply to encourage them and to make them morce widespread, which igs what happened
between 1977 and 1977, when hundreds of Chileans disappeared after being arrested,
and the authorities have yet to accept the responsibility incumbent upon them for

these disappearances.

39/ See A/55/§22, paras. 56~48. .
40/ Solidarided, No. 102, first fortnight of October 1980.
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D. Right to life

100. In his report to the General Assembly at its thirty-fifth session, the

- Special Rapporteur referred to previous reports in which a number of cases had
been mentioned of deaths attributable tc acts by members of the Chilean security
services or armed forces. IHe mentioned other similar cases during the period
covered by the report and drew attention to the State's respongibility regarding
violations of Tthe right to life committed on its territory -.a.responsibility which
is even greater when the people who commit the violabiomns in question are its own
gservants and should in fact be safeguarding that right. g;/

101« The Special Rapporteur has recelvod Lurthor complaints concerning deaths
brought about by Chilean officials.

In these complaints, the following detailg are given:

(a) Bernardo Enrique Solorza Gonzdlez. He was arrested on 18 April 1980
at the same time as his brother Ricardo Antonioc. The latter was released after
a few hours. Two days later, at the Intelligence Service, the food brought in by
this person's father was returned to him, intact. The following day the father
was informed that his son had hanged himsell and that the body was at the mortuary.
At the local hospital he was given a document which indicated a place of death
outside the premises of the Intelligence Service, although he had been told that
that was where his son had hanged himself, On examining the body, the father
immediately noted traces of blows to the head, large dark blotches on the chest
(on a level with the heart) and on the right side of the groin, and that the
testicles were badly mangled. A priest who saw the body stated that no mark of
hanging was visible and that the face did not have.the appearance typical of that
type of death. : -

The victimfs father lodged a homicide complaint against the staff of the
police station at Talca. 42/ '

(b) Miguel Angel Mufioz Herndndez, aged 16, wag close to his home w1th a
group of friends on 5 March 1980. ‘hen a men c:lWLd for helyp, the youngsters
approached the place the cries were coming from and found a detachment of
carabinerog already on the spot. TIn the confugion which followed, one of the
carabineros aimed his weapon at the group and fired. Iiiguel Angel Mufloz Herndndez
was killed at once. The man who fired the short was identified. The youngsters
who were in the company of the victim were arrested. '

(¢) Renato Antonio Mendoza Villagrén. He was arrested on the street on
1 July 1980 by carabinerog, who were identified. Iyewitnesses to the arrest

41/ See A/%5/522, paras. 141-152,

42/ A copy of the application to the court has been communicated to the
Special Rapporteur. '
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gtate that he was struck wben he was forced to get into the police vehicle. In view
of the injuries caused by the blows, he had to be taken at once fto the first aid
post, where he died shorily afterverds., The death certificate mentions

"q°pﬂlea due to inhalation of vomit'". The carabineros maintain, for their part,

‘that he was found dead on the street. A complaint has been lodged against those

who made the arres

-(d) - Luig Trejo Sénchez. On 12 October 1980, while he ves in a stationary
car in the company of his fi@ncée, Trejo Sdnchez,; a teacher was killed by a
pistol shot in the head fired by a carabinero. The latter stated that he had had
an alteration with the victim, and Clalﬂed, as an excuse, that he was drunk at the
time. The caravinero wasg dismissed and criminal nroceedings were instituted.
The victim's parents brought criminal cherges against the man responsible. ¢

The victim!s fiancde, an eyewitness, stated that the man responsiple had
not been drunk and that his action had noL heen accidental; she gtresgsed the
arroﬂance of his attltude. Ad/

(e} Ruben Orta Jopla and Juan Remén Olivarcs Pérez. On & November, the
press in Chile announced that, .the day bcéfore, tuo persons belonging to the MIR
(RQVOlutionary Left Movement) had heen killed in the course of an armed -
confrontation in Santiago. According to these reports, menbers of the CNI

f(Natlonal Information Ag eHCV> who were on pobrol in a vehicle had-intercepted

another vehicle containing two pevrsons who attacked them on the spot, firing

a burst from & submachine--gun at the CNI men as they were approaching their
vehicle, The CNT men had veen forced to retaliate, killing the tuo extremisto. ﬁj/
According to the press, Ruben Orta Jopia and Juan Ramén Olivarcs Pérez vere
travelling in an old car loaded with weapons, at a time close to the curfew,

in a place in Santiago a few yards from a CHUI post

The security agency reported that it had not lost any men but that the caxr
they had been using bore eleven bullet impacts, most 0f them towards the rear. 46/
The father of Ruben Orta Jopia requested that an investigating judge be appointed
to examine the circumstances surrounding his son's death, claiming that his son had
been put under surveillance and had been followed several days before his death.
His request is supported by 43 lawyers. 47/

The other vietim, Juan Ramén Olivares Pdrez, had been imprisoned in Chile
from December 1974 to illarch 1976, when his sentence had been commuted {fo exile. AQ/
His brother, lario Samuel Olivares Pcérez, is one of the people named in the lists
of disappeared persons. 49/ The sons of Olivares Pérez stated, in a letter addressed

43/ E1 Mercurio, 19 and 22 October 1980,

44/ E1 lercurio, 29 October 1950,

45/ Bl Mercurio, 8 November 19C0. .
'Aé/‘Solidaridad No. 104, November 1920.

47/ Solidaridad No. 105, second fortnight of November 1980, -

48/ E1 Mercurio, 11 November 1980, A

49/ See Dbnde Bstdn? vol 7, ». 19592
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to the periodical ioy, that their father did not knou hou to drive and had never
had a car, since he could not afford to buy one on his wage as a workman., They
added: "Is it conceivable that someone could have the icea of carrying weapong in
an old car which wesn't his own, al one ofclock in the morning?t, 59/ '

(£) Alejandro Rodrigo Sepllveda lalbrén. On 24 December 1960 three
explosions occurred inside o bus on the service between Santiago and San Bernardo
and set off a fire. According to ths version given by the carabineros, a person
alighted from the vehicle and xan off, pursued by two carabineros who were in the
vicinity. When he wag overtalken by the pursuers one kilometre avay, he
repoxrtedly tried to get free and %o snatch the weapon they were aiming abt him,
as a result of which one of the cargbineros had been obliged to fire. 51/ The
deceased was Alejandro R. Sepllvede Melbrdn, 25 years of age, who was in possession
of forged identity papers. Qg/ On 29 December, relativeg filed a precautionary
application for amparo preventivo Lfor 10 members of the family, claiming that
the family was constantly being persecuted and that some of its members
had recently been arrested for the questioning as to the vhereabouts of
Alejandro R. Sepdlveda lialbrén. 5%/ According to a letter received by the
Special Rapporteur, several members of the family have been arrested, and
sometimes tortured, since 11 September 1973. One of Alejandro's brothers, named
Alvaro Sepdlveda Malbrdn, returned to Chile on 30 September 1979 with his papers
in order, but a decree issued in Jamary 1980 prohibited him from entering the
country. Pursuant to that decree, he vag arrested by the CNI in November 1980,
accused of having entered Chile secretly. 7The letter states that he was released
four days later, after being tortured. Another of Alejandro!s brothers,

Juan Manuel Sepidlveda Halbrdn, an official of the National Trade Union Co-ordinating
Body, was arrested on tuo occasions in wvecent years and he too is said to have

been beaten. He wag assigned to enforced residence and, in 1930, he was sentenced
to 541 days' imprisomment pursuvant to Decree-Law No. 2,347, of 17 October 1978.

His sentence was later commuted and, for three years, he was required to sign

a register once o week at the Discharged Prisoners' Office. It is stated in the
letter that the death of Alejandro R. Sepdlveda lialbrdn is part of the harassment
and the violation of human rights to which the family i subjected; some of its

members ave in ¢:ile, while thoge living in Chile are constantly beirg persecuted.

102, The Special Rapporteur has followed attentively the progress of incuiries and
legal proceedings initiated oo a result of deaths caused by officials of the
security agencies or the aymed forces. In the post few months he hag learnt of
important decisions concerning some of those proceedings:

(a) PFederico Renato Alvorez Santibdfiez. The Special Rapporteur has examined
a number of reports on the circumstences in which this person, whom the CNI held
in a secret place, met his death as a result of torture. He has also cited the
testimony of persons vho were tortured at the same place and heard the victin's

Hoy, 10 and 16 December 19560.

prese 2

Hoy. Mo. 180, 31 Decewmber 1980 to 6 Jamaxry 1981.
il ?

50/
51/ El Mercurio, 26 December 1930,
52/
53/

El Mercurio, 30 December 1980,
e g e 3
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cries, and he has reproduced the clinical record of the Central First Aid Post,
to which Alvarez Sentibdfiez was ruched, only to die a few hours later. He has
also reproduced the report of lir. Alberio Chaigneav, tho invegtigating judee
for this oase.ﬂi&/ Hr. Chalgneau's report contains the follouing conclusion:

"These expert findings are consgistent uith the substance of the
investigation, from which it ecmerses that, at the time he wag apprehended,
Pederico Renato Alvarez Santibdlez was cuffering from a contusion of the
lef{ parietal bone unen taken to the National Information kigency unit,
where he remained in custody for five days. Shortly after leaving
2 of dehydration which produced an uraemic
syndrome thich, pecause of his diminished valence and the fracture
and other subsequent complicaiions, tas to leed to his death.
Congequently, it may be presuued that the facts investigated would
constitute the crime of homicide and there is no alternative but to
hold the officer of carabineros vho arrested him and the officials of
the NMational Information Agency who interrogated him responsible asg
accomplices, and, as an accessory, the physician who issued a certificate
of good health when Alvarcz vas taken from the Agency. '

Orders reveal that the officials mentioned vere acuting in the course
of their official duties or in connection therewith and, in accordance ..
with the relevant legal provisions, I have gsent the file in question
and an X-ray of the deceasged kept in the wecords of the
Central First Aid Post to the Santiago Second Hilitary Court for it to
continue with substantiaticn of the proceedings, since the ordinary courts
are not competent in thig matter.“.ﬁz/‘ '

The victim's widow requested the military court that followed up the
proceedings to indict the three persons involved dut the court refused to
do s0.. The Court HMartial confirmed this decision on 2 jAugust 1930. The
mother of Alvarez Santibdfez lodged an appeal with the Bupreme Court, which
rejected it on the following grounds:

"Phe informationr provided hitherto in the case under counsideration
shows that there was indeed needless recourse to violence; on the other
hand, there seem to be no valid grounds for thinking that particular
persons committed incriminating acts or rendered themselves

accessories thereto by participating in them or covering up the facts'.
o -k A N &4 -
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54/ See A/34/583, noras. 123-126 and annen XVIj E/CN.4/1362, para. 663
A/35/522, paras. 145-150, o

55/ See A/34/58%, annex XVI,
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This decigion was acdopted by three votes fo two. According to the minority
viesw, there were "suiTiclent reascns to impute the death of

Federico Alvarez Santivdficz Lo ncedless violence inflicted on him - ths1c l
violence which resulted in a fracture ol the cranium or complications due

to ill-treatment ...". 56

, In its decision, the Supreme Court took the view that the case had in fact
inveolved needless recourse to viclence, bt net homicide - o term used by
investigating judge Chaigneau and one clearly justified by the knowm facts

At all events, the Supreme Court refused to order indictment of the

carabinero who had struck the blows at the ftimec of the arrest and the

CNI officers who interrogated the victim and ill-treated him for five

deys, although the persons nad been identified. It seems lnexplicable

that the Supreme Court should heve concluded that there were '"no valid

grounds for thinking that [ these] persons" were implicated.

(3) José Bduardo Jara. The Special Rapporteur has mentioned the death
of this person, who was abducived along with others bV a so-called "MHartyrs!
Avengers Commando® /“bvgun) and suvjected to physical abuse which wesulied
in death. jl/ The death of José Lduardo Jara qrousod the indignation of
the population and President Pinochet ordered Generzal Carlos Morales, fthe
Chief of the State of Emergency Zone, to investigate the facts. The report
of General liorales has never been published, but as a result of information
provided by the CNI and the garabineros, it was stated in an official
communiqué signed by the HMinister of the lpterlor and the Hinister of Defencp
that "certain officers of the Intelligence Service, who had acted on the
fringe of the law and in breach of the Covermment's express instructions,
apparently bore responsivilily for the incrimineting deeds'". 58 The
following day, the Director of the Intelllgenco Service, '

General Ernesto Baeza, refused to endorse that ‘statement. Several members

of the intelligence staff were arrested,'QZ/ and the media maintained

that, in the light of official information, the responsibility of the sald
officers for the abduction and murder of José Lduardo Jara had been
established._ég/ Hr, Alberto Echevarria wag appointed the investigating

Judge in proceedings initiated as a result of a number of sbductions vhich
had occurred during the same period as that of the student, Jara; in particular,

j§/'El lercurio, 3 November 1950,
57/ See 4/35/522, pava. 136.

58/ E1 Mercurio, 12 August 1900,
59/ La Nagién, 12 August 1950,

ég/ La Nacifn, 12 August 1980; La Tercera de la Iora, 12 August 1980;
Lag Ultimas Noticias, 12 August 1980; El Mercurio, 12 and 14 August 1980,
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the young woman Cecilia Alzamora, abducted at the same time as her fellow

student and held in the seme place, wag an eyewitness to some of the

incidents which had cavsed his death. The officers placed under arrest

were held at the Investigation's Centre, where the judge questioned them.

The investigating Judge toolk a number of steps, including orders for the

arrest of four other officers in the same department. 61/ Two of the officers
were formally charged with the ill-treatment suffered by one of the abducted persons,
¥Miss Nancy Azcueta. hey were the former head of the Homicide Squad,
Commissioner José Opazo, and the deputy chief of the Assault Investigation Squad,,
Assistant Commissioner Eduardo Rodrigucz. §g/ The other officers were released.
In September, the Supreme Couxrt pp01nted Mr. Alberto Echevarria as investigating -
judge to incquire into the death of Jogé . Jara.. éj/ The judge ordered a number
of steps, including identification by the priscners of the accused, Opazo and
Rodrfgsuez. According to the press, none of the abducted persons called on to
make the identificatvion had recognized the accused as being the people who had
capbured or tortured them._ég/ A few days later, the release of these two
officers was authorized, and they regained their freedom. The-judge continued

to question a mumber of ¢fficers of the Intelligence Service. He also issued

an order to find Osvaldo Romo lena, knowm for his activities in the DINA
(Directorate of National InLelllgenco) and accused of being responsible for the
disappearances of many persons during tire early years of the military Government.
The investigating judge Servando Jordén iassued a summons against

Osvaldo Romo Mena and ordered a search for him, as a result of testimony pointing
to his responsibility for many dlsappenranceu, but he never managed to have this
person brought before him, The mother of José B, Jara lodged a complaint against
gix officers and leading officials of the Intelligence Service to whom her son's
death should seemingly be attributed. 65/ Despite all these measures, the people
responsible for the death had still not been identified by December 1980

However, there is apparently a report from General Carlos liorales to _
General Pinochet that details the investigations carried out in order to ascertain
vho was responsible. It was on this report that the Minigter for the Interior
and the Minister of Defence based their findings in determining the responsibility
of the officers of the Intelligence Service in the abductions. It is hard to
concede that, in view of these investigations, 1t has not even been possible to
identify the guilty persons and bring them before the courts.

103, The deaths mentioned in this report and in earlier reporits are the result of
actions by members of the security agencies and the armed forces. The perpetrators
of these murders sometimes acted arbitrarily on their own initiative, for the
simple reason that they were in possession of firearms and knew that they were of
assured of impunity. In such cases therc have been instances in which the guilty
persons were faced with serious charges, but néver in any cases of death'where
matters of a political nature were involved. Up to now, there is no known cas

in which the penalties established in law have been imposed on the perbetrator°

of crimes of this soxrt. '

61/ T1 Hercuria, 22 hugust 1980, , L
62/ E1 Hercurio, 21 August 1980, - ’

63/ B1 Hercurio, 27 September 1980 -

64/ E1 Mercurio, 2 October 1930.

ﬁiy’gg;ﬁerourio, 30 October 1980,
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L. Yersecubtion and invinicatvion

104, During the sccond half of 1930, there was a wecrudescence of pewsecutbion and
intimidation of »Holitical opponents, The Special Rapport-ur informed the

Gencral Assembly, at its thirty-£ifth scssion, of various kinds of perscecution
(surveillanCe, shadowing, threats, illegal raids on people’s howmes, illegal
interrogation, assault, etc.)_éé/ of wnolitical opponents. He also reported on
harassment of members of the Catholic Church and cofficials of institutions belonging .
to or connected with the ChurchﬂQZ/ ' ' : '

105, Thé acts of persecution and harassment arc sometimes committed openly by the
Chilean security agencies and sowmetimes in secrct. At times they are the work of
unidentified groups, as in the case of the threats signed with variouvs namcss

Death Squad, Commando Carcvic, or FPIAMA (Anti-llarxist Front).

106. The Special Ropporteur has recently learned of fresh acts of persecution against
the Catholic Church. On 2. August 1980, two parish churches, the Chuxch of the-
Ikrd's Ascension .and St. Christine's were desecrated.  Armed civilians, who did not
reveal their identities and made a thorough search of the buildings in cach church,
participated in both operationg. :

107. There have also heen instances of illegal raids on the homes of officialg of
institutions belonging to or .comnected with the Catholic Chuxch. In particular,
incidents of this kind occurred on 5 August 1930, at the home of Mr. Humberto Gino
Pagtorini Moya, a nursing auxiliary at the San Roque Polyclinic of the Vicaria de
Solidaridad, and on 4 Secptember 1980, at the home of IMr. Jogé Antonio Cancino Sdnchez,
legal adviser to the Property llanagement Department of the Archbishopric of Santiago.
Mr, Cancino Sdnchez's wife was subjected to intimidation, in the form of threats
against the lives of her husband and children.

108, Mr. Juan Iuis Bscalona Pérez, an official of the Workers' Pastoral Vicariate

in Concepcidn, was also reported to have been a victim of various acts of harassment
on the part of the police, In particular, he was arrested on 30 September by several
officers of the Intelligence Scrvice who raided his home, The judge was told that
the detention, which lasted three days, was on the grounds of "vagrancy". '

109, In an application submitted to the Santiago Court of Appeal on 10 September 1980,
Pather Patwricio Herndn Rojas Conzdlez asked for proicction, stating that, as he was
returning to the presbytery in the parish of the Good Shepherd on the night of

29 August, he noticed standing outside his door a car thal security personnel had

used on other occasions to keep a watch on the vreshytery. There were four people-
in the vehicle, which suddenly started up and bore down on the priest with the obvious
intention of knocking him over. He managed to avoid & head-on impact, but was hit

on the side. He also reported that, beginning some two years previously, he had-.
repeatedly been threatencd, persecubted or asgaulted, sometimes by unidentified persons,
and sometimes by versons known to belong to the National Information Agency - (CNI).
This priest is the head of the Catholic Pastoral Groupn of ,the University of Chile.

66/ See .A[35/522, paras. 161-189.
67/ Sce A/35/522, paras. 100-192. :
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110. On 18 November 1980, Father Juan Manuel Montecinos Gonzdlez, a pricst at the
Catholic Cenetery, filed an application for amparc before the Court of Appeal,
declaring that he was constantly being persecuted and kept under surveillance by
five individuals who drove around in a car that he was able to describe.68/

111. On the evening of % November, a group of unknown persons attacked the San José
Parish Centre in the mining towm of Curanilahue and took away a social worker,

Mr, Iuis Olivares, an employee of the Archbishopric of Concencidn—Arauco.

Mr. Olivarcs was giving interviews and his abduction took place in the presence of
three nuns assigned to the parish and of peasants who were in the offices at the
time, His abductors burst into the Centre unammounced.69/ The ONI subsequently
declared that it had arrcsted Ifr., Olivarcs on the strect, under a decree issued

by the Minister of the Interior, because he had dealings with a member of the

MIR (Revolutionary Tef+t Movement) who was under: house arrgst in Quenchi, in the
province of Chiloéﬂlg/ The Auxiliary Bishop of Concepcion, Mgr. Alejandro Goic,
denied the CNI's claim that the arrest had becn made "on the street" and added that:
"In view of the methods habitually used by the CNI, any accusation of a political
nature made by that organ against the official in question strikes us as being highly
suspect’, Although the accusations made by the CNI were not proved, Mr, Olivares
was made to take up enforced residence placed under house arrest in Curepto; he

has not been tried, and there has been no indication of the reasons for this step.

112, In his weport to the General Assembly, the Special Rapporteur referred to
baseless accusations made tThrough the media against persons connected with the
Catholic Churchtzl/’ In September, felloving the arrest of a group of students at
Ta Serena University, Chamnel 7 of Chilean National Television reported this item
and: added that "the extremists werce defcended by the lawyer of the Vicaria de
Solidaridad, Ifr, Pedro Escanddén Orellana, and by the priecst at Ia Serena's Lourdes
Church, Wzldo Alcalde Rivera”.zg/ It did not mention from what sources the
information had been roceived. The Archbishop of Ia Screna, ligr. Juan Francisco Fresno,
wrote to the Director of Chilean National Televigsion to deny the accusations. He
stated in his letter that Mr. Podrc Escanddn Orellana was the legal adviser to the
Social Action Department of the Avchbishopric of Ia Screna and: that both the priest
and the legal adviser accuscd of advising the supposed extremiste, rejected violence
and terrorism, had no connections with any group that advocated such conduct, and
considered the statements broadcast by the television service to be slanderous.
Channel 7 broadcast the iArchbishop's comments briefly on 29 September 1980{1§/

68/ Hoy, %9 December 1980.

_§2/ El Mercurin, 4 November 1980.
79/ EL Uercurio, 5 November 1980,
7Y/ Sec A/35/522, paras. 188-191.

72/ SEDOC. 15 September 1980.  National News.  Church, Channel 7,
programme: 60 minvtes. 8.30 p.m.

1§/ SLEDOC, 29 Sepntember 1980, National News.  Church, Chanhﬁl Ty
programmes (O minutes. 8,30 p.m. ST
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The Archbishop of la Serena, Mgr. Juan Francisco I'resno, instructed lMr. Escanddn

to act as defeonce counsel for Mr. Robewto Acufla Aravena, the gon of Daniel Acufla
Sepdlveda, who, as described in detail in earlier reports, was apparently killed by
members of the security agencieszZQ/ That defence, assumed at the express request
of Mr, Acufia Aravena, is among the activities conducted dy the Catholic Church in
defence of human rights. Baseless accusationg through the mass media are a form
of persecution that might ultimately intimidate those concermed and so prevent them
from continuing to defcend thoge rights. : '

11%. The Special Rapporteur has been informed of harassment and persecution of

members of various circles that show opposition, in one way or anothor, to Government
policy. In academic circles, for example, many students have been penalized by the
wniversity authoritics because they disagreed with the measures taken in the
universities, Several students have been detained and assirned to enforced residence
in other areas, and there are numerous complaints of persecution. The latter

include one by a student of cconomics at the University of Chile, Mr, Julio Antonio
Miranda Pino, whose home was scarched on 4 August 1980 by four civilians, who said
that they were security agents and claimed that Mr. Miranda Pino was in contact with
a political detainec. Since Mr., Miranda Pino was not at home, they questioned his
wife about his activities and produced a list of 15 persons, all of them students

of cconomics and friendg of her hushband. tr, Miranda Pino reported this incident

in a statement made under oath before a notary.

114. In Dgcember, the press reported that a group of young students from the
University of Chile were on a hunger strike in the Metropolitan Cathedral in an
attempt to obtain an explanation of "the reasons for the persecution of -

lIiss Patricia Torres",  She is a student leader at the University of Chile who,
according to her comrades, is the subject of an arrest warrant issued for unknown
reasons., The studentshave asked for physical protection for Miss Torres, a clear
statement of the grounds for the arrest warrant, and an assurance that any
accugsations made against her will be examined within the framework of the ordinary
system of justice.75/

115, Persons who return to Chile after living abroad for a while are still kept undex
surveillance and, in addition, arc often persecuted. A serious incident of this
nature was rcevealed by ilrs., Ximena Iucia Brazo latorre, who had lived for six years
in Ecuador, in her precautionary application for amparo preventive on 14 August 1980,
She reports in the application that, on 17 July 1980, she was arrested by CNI agents
without being charged, and that she was held in custody for one day. On 17 August,-
two CNI agents turned up at her home; one urged her to collaborate with the Agency

by giving him the names of exiles who wanted to return to Chile, particularly thosc
who were getting ready to do so, The fact that the came agent continued to
telephone her prompted her to apply for amparo as a precautionary measure because

of the threat to her personal safety implicit in the attempt to force her to become
an informer for the CHI.

116. This case tallies with the complainte the Special Rapporteur has received on
earlier coccasions about harassment of exiles who return to Chile, a matter referred
to in his report to the General Assembly at its thirty-fifth session.76/

14/ See A[f34/583%, para. 133, and A/35/522, para.l47.
75/ Bl Hercurio, 21, 22 and 24 December 1980,

76/ Sec A/35/522, para. 167.
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117. The relatives of persons who are living abroad for political reasons also

scem to be victims of harassment. The Special Rapporteur was informed that the homes
of relatives of exiles opposed to the Government had been searched and are kept

under surveillance and that sometimes the relatives themselves receive threats or

are arrested Tor guestioning about the exiles' activitics.

118. The relatives of persons who are missing or have died for political reasons
seem to guffer similar harassment, They include a member of the Association of
Relatives of Persons Exccuted for Political Reasons, Mrs. Marfia Dolores Garcfa Olano,
the widow of Dr, Héctor Garcia Garcia, who was exccuted in 1974, Mrs. Garcia Olano
stated that she -had rcceived through third parties messages informing her that she
was under constant surveillance by the security agencies. For that reason, she.
made a precauvtionary application for amparo preventivo to the Court of Appeal of
Pedro Aguirre Cerda County. - According to press reports during the first half of
Novenmber, some dozen persons had filed the same kind of application after their
homes had Dbeen raided or they had becn shadoWed.ll/ One case is that of

Ruben Orta Jopia, who was killed in an alleged clash with sccurity agents after he
had filed such an application.‘zg/

119, Five other persons declared that they had been arrested by the CNI without any
rcason being given and without any warrant, and that they had spent one or two days
in the hands of one Agency for questioning.

120, In general, the acts of persecution or intimidation are carried out by members
of the security agencics or by persons who do not give their identities but scem
to have facilities available to them and to be in possession of information on the
private and professional backgrounds of the persons they arc pursuing or of members
of their families. The victims of such persecution are opponents of the regimé
from all circless: political, cultural, educational trade union and social. The
persons who defend human righits are also persecuted, irrespective of whether they
are priests, lawyers, close relatives of missing persons who try to discover the
fate of their dear ones, or other persons who bring actions for amparo on behalf of
detainees being held in secret places. The fact that a person belongs to the
family of a political detainee deemed to be "subversive" seems to be reason enough
for him to be persecuted.

121, Persecution and. intimidation arc violations of the rights to life, liberty and

security of person. They are also bound up with the excrcise of all other human
rights, whether political, civil, social, economic or cultural. 3o long as the
perpetrators of such viclations go unpunished, so long as Chilean courts cvade
responsibility for protecting those rights, Chilean society will be dominated by
fear, the fear that is an insurmountable obstacle to all forms of participation in
the life of society. B

Solidaridad, No. 105, second fortnight of November 1980.

s
~

Sce this chanter, section D.
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- III. RIGHT TC RESIDE IN, ENTER AND LUAVE THE COUNTRY
122, The measures tauen by the Govermnment to prevent many -Chilean 01t¢zenb f“om
returning to Chile have been described in various reports by the Ad Hoc Vorking Group
and the Special Rapporteur. _/ The reports in question also referred to decisions
against persons who had applied to return to Chile and they mentioned the pouLtlon
adopted by the courts 1n conneotlon with appeals by such persons. :

123, In October, the Government decided to forbid the return to Ch ile of »

Mr. Andrés Zaldivar,.a leader of the Christian Democrat Party, a political- party

. which, like other political organizations, bodiezs and movements, was disbanded- under
the terms of ‘Decree~Law No. 1,697, of 12 ilarch 1977, Mr. Zaldivar, who had onoe R
held the post of Minister of Flnance in Chile, was making a tour of a number of
countrlep, towether with h1u>w1fe. :

124. In & utatement Mr. Sermlo Pernandez, the Minister of.the Interlor, explalned‘
this measure by saying that, in a report published in a Mexican newspapex,

Mr. Andrés Zaldivar had cought to defend "his argument that a military government
different from the one now in offiee might well be set up in Chile" -~ which "means
in essence support for the p08510111ty of a spllt among our Armed Forces and our
forces of law and order". 2/

125, The Mexican newspaper denied that Mr. Zaldivar had said that his party was in
contact with the armed forces. 1In a later statement, the Minister of the Interior
pointed out that the measure was preventive and not punitive, and that it had been
taken because of the ‘earlier behaviour @f the political leader,; whose statements in
the Meéxican newspaper were merely 'the culmination of behaviour adopted consistently
inside and outside Chile «,.". He added that the measure could be reviewed only if
Mr. Zaldivar undertook "officially and publicly to respect the legal order, under
specified conditions'" indicated in the Govermment's statement. Those conditions
were mentioned earlier in the statement and the Government indicated that "it will
not on any account admit" anybody who intends "to refuse to respect the constltuted
authority, the system in force and the new constitutional régime freely and
1ndependently adOpted by the Chilean people” j/

126 Mr. Andrés Zaldivar filed an application for amparo w1th the Court of Appeal,
demanding that his right to retuwrn to Chile be protected. In the application to
the Court, he stated:

"The Government also asserts that I wefuse to respect the constituted
authority, the legal system in force and the new Constitubtion. In this
respect, I wish to point out that nobody in Chile. can deny that a particular
legal order and an established Conctitution and Govermment do exist and that
we are all subject and subjected to them. his is the reality and no one e¢an
ignore it, Nevertheless, to recognize this reality does not in itself mean to
endorse it; on the contrary, everyone retains his right to disagree with.that
legal order, that Constitution and that Govermment in matters relating not- only

1/ See A/33/331, paras. 424-467, ©/34/503, paras. 225-246 and A/35/522,
paras. 285=299,

2/ EL Merourio, 17 October 1930.
é/ £l Mercurio, 18 and 19 October 1930,
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to the activity of the Govermment and its conduct of affairs but also to the
rules of the legal order and the rules of the Conctitution, which are by nature
¢apable of being changed. DBDecause of his freedom of conscience and thought
and civic rights which must be observed, every citizen can advocate a change.

.- in the situation, provided he does so through peaceful means and, in keeping

.. with the ‘¢oricept of the rule of Taw, regectu violence as a course of ﬂotlon” 'A/

127. The Court of Appeal reaected-the appllcatlon for ammaro, on the grounds that
the decree of the Minister of the Interior forbidding Mr. Zaldivar to return to
Chile was consonant with the established rules, that the legal objections to

Decree Law No. 604 of 9 August l974_~/ were entirely without foundationj; that

Mr, Andrés Zaldlvar had failed to observe the ban on engaging in political activities,
and that he had referred in injurious terms to the.plebiscite of-11l-September 1980
Whereby the Constltutlon had been adopted__/ —~-in other words, "hé has not displayed
the respect or observance that any legislative system or any authority is entitled.
to demand, and his remarks have gone well beyond straight forward criticism or the
lawful right fo dlsagree”._l/ Ifr, Andrés Zaldivar lodged an appeal with the

Supreme Court. 8/ ’ .

128, In the decision in queqtlon, the - Court of Appeal does not speolfy to what
extent the right to disagree may be exercised in-Chile, but it is reasonable to
conclude that it is to be exercised within very narrow limits.

129 The circumstances in thie case of a ban on returning to Chile, a case that is
one among many, simply add to the uncertainty -already experienced by the people of
Chile. The case is evidence that a mere temporary departure from Chile may signify
loss of the right to return. Judgement of criticisms. of the Govermment's actions

or arguments in-support of opposing views, both inside and outside Chile, are left
to -the discretion of the administrative authorities, which decide whether the person
concerned is liable to such a grave penalty as that ‘of ‘disrupting his normal life.at
home in his own country and obliging him to live far away from his home and country.

130.. The opeClal Rapporteur has learnt of a number of appllcatlons for amparo in
connection with refusals by the Chilean Government to allow pérsons of Chilean
nationality living abroad to return to their country. The courts have confirmed
such administrative measures in almost all instances and have not taken into aocount
any humanitarian con51deratlons such as the age or health of the appllcant or his-
relatives. 9/ :

'El Mercurio; 27 Decembexr 1980.
See A/33/351, para. 433.
See. chapter I of this report.
El Mercurio, 30 December 1980.
Bl Mercurio, 31 December 1980,
See A/35/522, para. 296.
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IV. CONCLUDING OBSERVATIONS AND RECOMIENDATIONS

131, In bhis repoxrt to the Gencral Agsenbly at its thirty-fifth session (A/55/522)9
the Special Rapporteur formulated obgervations that were the outbcome of "a detailecd
examination of iire humon rights situation in Chile during the Tirgt eight months
of 1930. :

132. In the present report, his concern has been colely to bring this exomination
up to date in the light of the information and communications that have come to his
knovledge since the previous report was completed and are important in filling out
the general picture of developments in the situation in 1980, for the purposes of
submitting it to the Commission on Human Rights in conformity with Commission
regolution 21 (XXXVI), of 29 Pebruary 1980, The Svecial Rapporteur talies the view
that the observations and recommendations submitted to the General Assembly in his
initial report are still valid, for subsequent events have simply confirmed the
trends observed up to the time when that report was completed. Consequently,

the present report refers solely to certain matters that deserve special attention
becauge of their importance during fthe latter months of 1980.

133, As indicated in the above-mentioned report to the General Assembly, on

11 September 1980 the Chilean authorities held a plebiscite so that the population
could approve or reject a new Constitution which had been prepared by persons
designated by the Covernment and discussed exclusively by the authors of the text
and the Chilean authorities.

134, The text of the new Constitution was approved by a plebiscite held on that
date. The plebiscite itself did not fulfil the requisite conditions for it to be
congidered as a valid expression of the will of the Chilean people. The
maintenance of the state of emergency, the absence of guarantees to safeguard
liberty and security of person, the restrictions imposed on the rights of
association, assembly and information and on all political rights, not to mention
the fear and persecutions suffered by the population in general and by the
opposition in particular, may be regarded as factors that made any referendum
unconvincing. Along with these serious obstacles to the cuercise of human rights
are the irregularities in the procedure for consulting the people, for example,
the irregularities which seem to have occurred in the balloting and the counting
of the votes., All this leads to the conclusion that the plebiscite was once again
a discretionary act on the part of the Government and not a genuine consultation
of the Chilcan people.

135, The text of the Constitution approved for the nine years to come contains

many legal provisions adopted by the military suthorities during their seven years
of government, provisions which have been examined at various times by the

Ad Hoc Vorking Group and the Special Rapporteur, who have considered that the elffect
of these provisions is to violate human rights. The new Consgtitution concentrates
more powers in the hands of the Executive and, in particular, of the President of
the Republic. The powers of traditional supervisory authorities, such as the
judiciary, have been diminished and the legislative and constituent powers are still
exercised by the military Junta. The Constitution provides for the establishment
of other supervisory organs, such ag the Constitutional Court, the members of which
are appointed for the mogt part by the military authorities. Prom the marked
preponderance of the military authorities in all the organs of government it can

be inferred that the military Government, initially imposed on a provisional
emergency basis, hag thus acquired gtable institutional authority.
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136, The new Constitution confers very broad powers on the President of the Republic
to decree various kinds of states of emergency, some of which may be ordered simply
2t the will of the President, recgardless of whether or not gemiinely serious
troubles do exist. = Such states of omcrgenéj seriously Jeonardize the enjoyment of
humon rights and, in particu 1ar, the riglt to liberty and sicurity of person, trade
union rights, the rights of association, assembly, infcrmation and expression,.
and the right of Chileans Ix eely to lzave or return to their country. The

pogsibility of judicial protection of human rights during such states of emergency
19 severely curtailed and, in some 1nsfﬂnceo, even elimina u@d ’

!
~

157, Again, the new Constitution ﬂpdroduce a number of disqualifications based

on a Chilean's past or prcsenu UOllblCal behaviour, something which ‘constitutes
discrimination on grounds of opinion and, for large sectors of the ponulation,

means in fact that they are completely chj 1ded from the country's social, economic,
political and cultural life. At the same tlme, 211l political activity is still
prohibited until the Government enacts an organic constitutional lav concerning
political parties, but no date has been set for this law. o

138. In the matfer of enjoyment of human rights, the new Constitution does not

in any way signify an advance over the period chobding its adoption; on the contrary,
it introduces further obstacles to protection of these rights by the courts and,
generally qpeaklng, confers constitutional stabtus on an entire range of provisions
that were issned earlier and were denounced as violations of human rights.

139. The rights to life, liberty and security of person have been discussed in this
report in order to ascertain, with the 2id of greater information, the over-all
trends observed during 1980.

140. Mass arrests and imprisonmont have declined during this period, but the number

of arrests of individualsg has rigen. In the main, the competent authority has not
even drawn up, let alone lssued, a warrant for such arrests. Sometimes, when the
period of arrest is extended, a decree by the HMinister of the Interior orders the
arrest and, as an altertlouniu, endorses the arbitrary action of the security agencies.
The Judiciary hag never oppogsed this praciice. Iliony persons have been held for

more than five days, incarcerated in secret places in the hands of the security
agencies and subjected to torture, bub they have not been charged with any offence

?

against the security of the State that has led to "death, injury or abduction' -~ the
sole grounds for authorizing a longer peviod of deduntlon under the terms of
Decree-Law Ho. 5,451, of July 1980. The terms of this toxt have been abused by

the security agencies in order to persecute political opponents. ;/ The typical
features of these arrests have been the usce of violence and the deployment of
weapons and personnel, sometnlng whidch tevrrorizes the population and creates a
climate similar to that experienced in the years before DINA vas disbanded. . A few
of the persons arrested have been releaged by the Judges vhen the charges agsinst -
them have proved to be groundless, but despite the release order by the court some
of them have been made o take up enforced residence in inhosnitable nloceJ on the
orders of the Minister of the Interior.

;/ In Yis. comments on the oromulg ation of DecTee—Law No. 3,451 (A/35/522,
pera. 213), the JDCCLal RmnnortCNL expre %sod his-fears regarding this development,
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141, Many detainees have been subjected to torture and 1ll-treatment while in the
honds of the gecurity agencies; according to complaints brought to the knowledge

of the Special Rapporteur, the number of such persons is approximately the same ao
for the previous year. Thig Tact, together with the increase in the facilities and
the powvers that appear to be available to the security agencies, confirms the
observation that torture has become a commnon practice in Chile.

142, The livesg of individuals are not resgpected, as can be seen from the cases
mentioned in the relevant chapter, wvhich describes deaths that can be ascribed to
members of the security agencies, either for political reasons or because of the
irregponsible use of veapons and of the powers of these agencies. According to all
the information concerning judicial ingquiries into deaths caused by the security
agencies, the people resgponsible for these deaths have not been punished so far,

not even vhen they have been identified. The inquiries are even less effective

in the case of crimes against political opponents. The meek bhehaviour displayed by
the Jjudges when they are called upon to try these crimes and the importance they
attach to evidence in favour of the accused, wvhen the people responsible are
identified, is even greater proof of the lasting danger to those who are guspected of
engaging in hostile political activities or gimply holding ideas that conflict with
those of the Government.

143. The Special Rapporteur considers that if the security agencies are to be
prevented from continuing to exercise arbitrary powers against individuals, it is
essential to keep an effective check on the activities of these agencies, to

restore all the powers of the judiciary and to repeal the laws curtailing those
povers, particularly the laws that prevail during the states of emergency. Moreover,
Judges must fully exercise their powers and take on the responsibility for protecting
human rights, a respongibility that is inherent in their duties. The Special
Rapporteur would remind the Commission on Human Rights of the recommendations that

he made to the General Assembly in this regard in paragraphs 426 to 430 of

document A/35/522.

144, In the present report, the Special Rapporiteur has also highlighted information
concerning the r_ght to live in one's owu country. The case mentioned reveals a
deterioration in the situation in this respect, since someone who had travelled abroad
for a short period has been prevented from returning - and thig is equivalent to
expulsion - solely becauge he had expressed diggident political views. In this
connection, the Special Rapporteur wishes to reiterate the recommendations set out

in paragraph 436 of the above-mentioned document.

145. The prescent report should be considered together with the report submitted to
the General Agsembly at its thirty-fifth session. The Special Rapporteur has not
reverted to many of the matters examined in the first report, because the situation,
as compared with the situation during the first eight months of 1980, has remained
unchanged. The observations and recommendations set forth in the report in question
are to be regarded as reitersted in full in the present report, because not the
slightest change has occurred in respect of any of the human rights discussed earlier.
The new Constitution, which not only fails to guarantee adequate protection of human
rights but impairs still further the rights that were embodied in the previous
Constitution, contravenes the commitments undertaken by Chile ag a party to the
International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights, more particularly the obligation to adopt
legislative or other provisions to give the effect to the recommendations contained
in the Covenants.
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