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Note by the Secretary-General

As requested in the second operative paragraph of resolution 4 (XVIII),
which the Commission adopted at its eighteenth session, the Secretary-General
transmitted to non-governmental organizations in consultative status the
text of the draft principles on freedom and non-discrimination in the matter
of political rights drawn up by the Sub-Commission on Prevention of
Discrimination and Protection of Minorities (E/CN.L/Sub.2/213, para. 370), as
well as the suggestions made by the Commission on the Status of Women
(E/CN.6/L.336), so that they could submit their comments on the substance of
the draft principles and the form in which such principles should be embodied.

The Secretary-General has received comments from the following

nen-governmental organizations in consultative status:

Category A

World Federation of United Naticons Asscciations

Category B

All-India Women's Conference

Anti-Slavery Socilety

Consultative Council of Jewish Organizations
Co-ordinating Board of Jewish Organizations

International Abclitionist Federation
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International Alliance of Women

International Council of Women

International Federation of Business and Professional Women
International Federation of University lcmen

Society of Comparative Legislation

World Confederation of Organizations of the Teaching Profession

World Union of Catholic Women's Organizations

Register

Institute of International Law
International Humanist and Ethical Union

St. Joan's International Alliance
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Category A

WORLD FEDERATION OF UNITED NATIONS ASSCCIATIONS

Introductory

The comments which follcw have been formulated with three main
considerations in mind. TFirstly, it is desirable that these "General Principles"
should be adopted with the shortest possible delay by the largest possible
number of those States which, having regard to theilr political philosophy
and past historical record, can be seriously expected not only to ratify but
also to enforce a convention giving effect to these "General Principles"; this
consideration has prompted us to question the necessity of including in a set
of principles of this kind the highly controversial principle of immediate
self-determination for all peoples. Secondly, we regard it as vitally important
that the freedoms to be guaranteed should not be capable of being abused by
political or other groupings which aim at the destruction of these same freedoms.
And thirdly, it has seemed to us eminently desirable that a document of such
basic importance as the "General Principles” should, in its text, be as free
from ambiguity as a statement of general principles ever can be. In keeping
with these principal considerations we have refrained frcm commenting on those
passages of the Preamble and those Articles of the main text with which we

find ourselves in general agreement.

Preamble

There is more than one reason why we think that the penultimate paragraph
could be dispensed with. Firstly, the "General Principles” as a whole represent
a charter for the protecticn of the political rights of individual citizens;
accordingly we see no loglcal necessity for including, in the Preamble to such
a charter, principles applicable not to individuel citizens but to peoples -
such as self-determination and independence., Secondly, while we agree that
ultimately all peoples which are still under colonial rule should gain their
independence, we do not agree that colonial rule per se rules out the effective
operation of those individual freedoms which the "General Principles” set out to

protect. Thirdly, insistence, at this stage, on the immediate grant of independence
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and self-determination to all peoples under colonial rule would militate against
the acceptance of the "General Principles” by a certain number of important

States which might otherwise be prepared to set an example to others by adopting
the "General Principles" and devising institutions genuinely suitable for their

enforcement.

Article 1

For the reascns stated above we do not regard this Article as indispensable
or, at this stage at any rate, desirable. We are well aware of course, that the
Article reproduces, verbatim, Article 1 of the draft Covenant on Civil and
Political Rights already adopted by the Third Committee of the United Nations
General Assembly.

Article IT

Concerning paragraph (a)

We would, with great respect, dissent from the view taken by the Commission
on the Status of Women that this paragraph requires the addition of a passage
specifically prohibiting "distinction based on marital status'., It seems to
us that the phrase "or other status” appearing at the end of the present text
of the paragraph is wide enough to include married status. On the other hand,
it occurs to us that infancy is a "status” in most legal systems and lunacy
in some of them. Quaere therefore vhether provision for these two cases of
status ocught not to be made in paragraph (a). No doubt, it is intended that
both infancy and lunacy should be dealt with under sub-paragraphs (a) and (b)
of Article XI; but it may well be argued that disability arising from status
should be dealt with under the heading of "status" and not under the heading

of "requirements" or "qualifications'.

Concerning vparagraph (b)

We have scme doubts as tc the appropriateness of the phrase "as a means
of" in the context of this paragraph. Denial of nationality or deprivation of

nationality will, by their very nature, always operate against the exercise by

I
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the person concerned of political rights; and yet it would go too far, and
make it extremely difficult for meny important States to adopt the "General
Principles” if denial of nationality or deprivation of nationality were ruled
out altogether. Vhat is required is a prohibition operating against the denial

of nationslity or deprivation of nationality for the purpose of denying

political rights to & person or depriving him of political rights that he
had previously exercised. We regard the correct formulatiocn of this paragraph

as extremely important.

Article IIL

This Article raises the ¢ld question whether the exercise of democratic
freedcms should be guaranteed to those whose political aims include the
destruction of those same freedoms. It may be thought that this dilemms is
sufficiently catered for in Article XII, by its reference to permissible
"limitations ... determined by law solely for the purpose of securing due
recognition and respect for the rights and freedoms of others". It is, however,
open to doubt whether a limitation of this kind is sufficient to deal
satisfactorily with the problem. Suppose that a public assembly is held by a
political party which doeg not advocate the immediate denial of the political
rights and freedoms of a certain group of the national community, but proclaims
that if brought into power it will legislate for the abolition or curtailment
of the rights and freedoms of the group or groups in gquestion. This is,
precisely, how Hitler climbed into power; and we suggest that great care ought
to be taken lest the precedent should be repeated. 'e submit therefore that
consideration should be given to the question whether Article IIT ought not to
make it abundantly clear that the freedoms therein proclaimed and the access
to the facilities and means for their exercise shall be ensured at all times
to such persons (and only to such persons) as do not advocate a policy which
involves the destruction of the freedoms enshrined in the "General Principles"

or any of them.
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Article V

Concerning paragzraph (b)

It seems to us that in its present formulation the paragraph i1s somewhat
gelf-contradictory. If what is intended is a system wherein the results of
the voting "most accurately and completely reflect the will of all the voters”,
in that case this system cught not to be described as "an equitable" one; it
should be called by its proper name which 1s proportional representation.
If on the other hand it is not intended to impose proportional representation
upon all the signatories of the proposed convention (and we can well imagine that
such a rigid requirement would make the convention unacceptable to many countries -
including the United Kingdom), in that case it might be preferable not to use
the unduly flexible phrase "equitable basis" but speak of a system that would
meke the results reflect the will of all the voters "fairly and with reascnable

1
accuracy' .

Article VI

Concerning paragraph (b)

We think that public opinion polls and the scientific analysis of the
result of elections are not only compatible with but can play a useful part in
any democratic system, Accordingly, we see no reason why the 'General
Principles" should include an express prohibition against attempts (no matter
how fair and reascnable they may be) to obtain from voters information as to how
they have voted. Vhat requires to be prohibited is any attempt to obtain such

information from voters by applying pressure of any kind,

Article VII

We can think of no electoral system that will ensure that the will of
the people shall "at all times" be the basis of the authority of government;
we submit that the phrase "at all times" would tend to lend an air of
unreality to this Article, and accordingly that it should be deleted.

On the other hand, we think that the phrase "at reasonable intervals” is

unduly vague when applies to elections. Ve suggest therefore that the phrase

/oas
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"at reasonable intervals" should be amplified by adding to it the words "not
exceeding ... years'; and we are thinking in terms of & maximum interval of

five years,

Article VIIT

Concerning paragraph (d)

In regard to the "free functioning of political parties", we repeat

what we said in the context of Article IIT,

Article IX

Concerxning paragraph (v)

In our view ncbody's eligibility to an elective public office should be
barred by the possibility that 1f and when he is elected a conflict, such as
this paragraph contemplates, might arise; a pcwer given to the State to restrict
eligibility as such is tantamount to a power which can be used for the purpose
of digcriminating against certain groups within the national community. In
our view, every national should have the right to offer himself for election, on
equal terms with others, to any elective public office; but we see no objection
to laws having this effect: that when somebody has been elected to public
office and a definite conflict does arise between his duties or personal
interests on the one hand and the interests of the ccmmunity on the other,
he should be required either to resign his public office or to rid himself of
these duties or personal interests which are incompatible with the public
good. Insofar as in any given country the enforcement of this kind of law
is entrusted to the executive branch of govermment, we think that the exercise

of these executive powers should be subject to judicisl review.

Article X

Concerning paragraph (b)

The apprehensions we expressed in regard to paragraph (b) of Article IX

do not apply in the case of appointments to non-elective public offices; but
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even here any executive discretion granted under municipal law should, in our

view, be subject to judicial review.

Concerning paragraph ﬁc)

It appears to us that the guarantees envisaged by this paragraph are
already implicit in the provisions of paragraph (). In any event, the
adjectives "objective"” and "impartial" would be scmewhat meaningless without
close and careful definiticns.

Article XTI

Preamble

Tt should be made clear that "regulation” means "regulation authorized

by law" - i.e. delegated legislation.

Concerning paragravh (a)

Just as in the case of non-elective public offices, requirements for the
right of access to elective public office must stem from the nature of the

duties attached toc the office.

Concerning paragraph (c)

We can see no reason why naturalized persons should be discriminated against,
even for a limited period; it is of the essence of the concept of naturalization
that naturalized persons must enjoy, from the moment of naturalization, the
same rights as natural-born citizens. The reference, in the present text, toc a
"liberal naturalization policy" obscures rather than illuminates the position.
What are the standaxds by reference to which the liberal character of a
naturalization policy is expected to be determined? We submit that the whole

of paragraph (¢) should be deleted.

Concerning paragraph (d)

Ag regards sub-paragraph (i), we would advocate its deletion in toto,
The "General Principles' ought not to sanction, nct even for a limited period,
a de facto situation which is contrary to the whole purpose of the proposed

convention,
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Ag regards sub-paragraph (ii), our comments are as follcws:

Firgtly, the present text does not define the area within which the
"palanced representation” is supposed to operate, We should regard it as
intolerable if the area which is here envisaged comprised such fields as, for
instance, education. The proper field, in our view, is that of the political
rights which the "General Principles” purpcrt to regulate,

Secondly, we would much prefer to call & spade a spade and speak of
minorities instead of "different elements of the population of a country".

Thirdly, it should be made abundently clear in the text that "balanced
representation'means a guaranteed minimum representation of minorities, and
not a ceiling. To give an illustration: in the case of a Protestant minority
living in a Catholic country, "balanced representation"” should mean a
representation corresponding to the relative size of the Protestant population,
but it should not mean that the Protestant minority is not eligible for public

office in numbers exceeding the ratic of Protegtants to Catholics.

Concerning the proviso to the Article

If the Article were amended by the deletion of paragraph (c) and. by
reducing paragraph (d) to its sub-paragraph (ii) in the modified sense suggested

by us, the proviso could be safely deleted.

Ayticle XIT

"A democratic society” means different things to different people. It would
be safer to refer to a soclety based on respect for, and determined to enforce,
the rights and freedoms enshrined in these "General Principles'.

As for "just requirements of public order, morality and the general welfare',
we regard it as essential that insofar as municipal law leaves the assessment
of these requirements to the executive branch of government, its decisions on

these matters should be subject to judicial review.

Article XITIT

This Article is, in essence, advice tendered to governments rather than a
general principle; and to this extent we would regard it as being somewhat

redundant. In any event, the proposition that constitutions or other fundamental
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laws are the best guarantee of rights and freedoms is controversial. Great
Britain has neither a constitution nor any other fundamental laws; and yet it
is hardly open to doubt that the rights and freedoms of her citizens are

adequately protected.

Article XTIV

"Independent and impartial tribunals" include also administrative tribunals.
We think that in certain cases aggrieved persons should be able to have
recourse to Judicial courts. We have indicated these cases in our comments

on the several Articles of the "General Principles'.

Article XV

The phrase 'countries which are under alien dcmination" has a strongly
propagandistic flavour. We would prefer the phrase: "all countries which are

not yet fully sovereign'.

/oo
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Category B

ALL-INDIA WOMEN'S CONFERENCE

Preamble: Ve agree with the Status of Women Commission that after the
first three paragraphs a new paragraph should be included as stated therein.

Principle II: We agree to the addition of the sentence as suggested by
the Commission of Women.

Principle VI: We would like to add another paragraph (c) as under:
"(c) No voting paper shall bear any number or sign whatsoever.'

Principle IX and X: In our opinion the words "duties or personal interests"
are stronger and have wider connotation than the words "financial or professional
interests" proposed by Status of Women Commission. We would prefer to keep
the original wordings in both the Principles - IX and X,

Principle XI: Ve agree to the suggestions made by the Commission on the

Status of Women to reword the principles as stated.

/o
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ANTI-SIAVERY SCCIETY

The disgualification &f candidates and voters kecause of criminal
convistions has not been a problem which hag attracted a gocd deal of
attention ... The problem is not one of uniform magnitude; it is hardly
a major issue in Great Britain at the present time but cn the cther hand it
provoked crises in other countries...

Even if we were justified in thinking that convicted persons should not
be able to stand for public cffice, it is submitted that the difficulties cf
drafting appropriate legislation are considerable. We shall consider only a
few of the problems that arise - first what courts are to be recognized as
competent to pass a criminal sentence that would disqualify. If we 1limit
these to the dcmestic ones, it is possible that we will allcw moral
delinquents to stand because they have committed criminal offences abroad.

On the other hand, if we define our "territory of disqualification” toc widely,
equally ancmalous and unjust results follcw. BSuppose territory X provides that
anyocne convichted by a commonwealth court shall be disqualified for elections. In
some countries, it is a crime to drink alcchol., Thus people who had been
convicted under these secticns of the penal code could legally be disqualified...

The argument that if we disqualified all but "political" offenders, all
would be well, is lesg convinecing than appears at first sight. First of all,
applied as a test in the last few years, it would have disqualified [;éveral
prominent political leader§7.

Secondly, what are political offencesg? Congider the following cases:

X is convicted of arson, having burnt down a government school ag an act
of protest against a reactionary education policy, and Y who has led out some

yworkers on strike in a key government industry because of disagreement with

the government econcmic policy and is convicted therefor. In these cages

only people like lawyers would try to separate "political" from other motives.
The fact is that the division bWetween politics and econcmics does not exist

in the real world; it is a distinction of our own creation and one which should

be avoided wherever possible...
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Precigsely the same arguments as put forward above apply to the problem of
disqualification of voters though this is a less gerious problem than the
removal of candidateé. Unlike the candidature problem hcwever, where practice
is sometimes more liberal than the letter of the law would suggest, the
reverse applies in this area... It is very doubtful if priscners serving
short-term sentences get the right to vote. The police forces are extended to
their limit in order tc ensure the maintenance of law and order at polling
stations and it is very unlikely that special‘arrangements will be made for
priscners to be taken to polling stations at the risk of dislocating security
arrangements generally.

It is submitted, therefore, that provisions providing for the disqualification
of candidates from holding political office should not be enacted. They are
either superfluous or, though enacted with the intentioﬁ of making democracy

function more smcothly, they mey easily be subverted into the means for

destroying democracy.
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CONSULTATIVE CCUNCIL OF JEWISH ORGANIZATIONS

The Congultative Council of Jewish Organizations hesitates to comment
on a text whose structures and content necessarily depend‘upon the final form
that may be given to it. Obviously, the formulation of the draft principles
at hand will be different if they are embodied in a convention or in a
declaration or recommendation. The difference is inherent in the construction
placed on the draft principles as an interpretation of Article 21 of the
Universal Declaration of Human Rights, or as an extension of it; as a standard
of achievement, or as a practical guide to the policies and actions of
governments.

In view of the above, the CCJO wishes to confine its present observations
to pointing out a major inconsistency which appears to exist between the
provisions in Articles IV and V and the provisions in Article XI (a) i and ii.
Vhereas Articles IV and V seek to ensure universality and equality of suffrage,
Article XI (d) i and ii introduce certain qualifications which, ostensibly
designed to promote the interests of specific elements of a country's
population, may afford governments an opportunity of derogating from the
principle cof universality and equality.

The CCJO is not wunmindful of the concrete situations which obtain in
many parts of the world and which Article XTI (d) seeks to remedy. But although
there may be certain instances in which elements of the population may require
special privileges Lo achieve equality with the rest of the population, the
CCJO respectfully suggests that these must in no way be construed as derogating
from the principle of universality and equality of suffrage. Reference is
made to Clause (ii) concerning special measures which may be taken to ensure
the "palanced representation of the different elements of the population of a
country". Adequate safeguards must be provided against possible manipulation of
elections in a manner which would contravene the purposes of Articles IV
and V.

The CCJO desires to take this opportunity to refer to the views it

has consistently maintained through the years and articulated in the statements

/oo
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submitted to the Sub-Commission on Prevention of Discrimination and Protection
of Mincrities during 1948-52, to the effect that the human rights of minorities,
including theilr group rights, can multilaterally best be protected by preventing

discrimination against them and enforcing the principle of universality and

equality.
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CO-ORDINATING BCARD OF JEWISH ORGANIZATIONS

1. With reference to the matter of form in which the Principles should be
embcdied, as a general rule we favour the adoption of Conventions on human
rights matters because they legally bind the States adhering to them, and,
therefore, the certainty of their practical implementation is greater.

Other international ingtruments, wvhether Declaration, Recommendation or
Regolution, having no legal force will more likely be effective in the moral
sphere rather than the practical sphere. For this reascn we reccrmended the
Convention of the International Lebour Crganisation barring discrimination in
respect of employment and occupation and the Convention adopted by UNESCO
barring discrimination in education, both of which grew out of studies
initiated or suggested by the Sub-Commission on Prevention of Discrimination
and Protection of Minorities. Ve would have preferred the adoption of a
similar Convention in the matter of political rights if it were likely that
such a Convention would be adhered to by a substantial number of States.
However, after studying the debates in the fourteenth session of the
Sub-Commission dealing with the General Principles on Political Rights, we have
concluded that it is most unlikely that sufficient agreement between States
could be reached in the near future to provide for the adoptiocn of a
convention which effectively guarantees basic democratic rights without
discriminatiocn. The traditions of democratic States in such matters as the
electoral system, the role of the oppositiocn, the rights of the Jjudiciary - to
mention but a few essential opoints - were sc far apart that the Sub-Commission,
for the sake of unanimity, drafted the Principles in the most general terms.
Such terms lack the concrete and specific legal language regquired for a
tinding Convention. Were the language of the Convention made more concrete,
it is most unlikely that a significant number of States would adhere to it.

A Convention adhered to by only a few States would hardly‘be a step forward
in the development of human rights and might even be hurtful in the sense of
widening the gplit that exists in the world today. On the other hand, a
Convention not cast in strict legal terminology would make little contribution

to human rights advancement since 1t could be observed in the breach.
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2. In conseqﬁence, we recommend that the rrinciples of Political Rights be
adopted in the form of a Declaration. This form would contribute to maximizing
the number of States which would adhere to the Principles. At the same

time, the Declaration could act as a powerful moral force stimulating the
advancement of human rights in the political field generally. In this
connexion, we prefer the form of a Declaration to that of a Recommendation
even when the difference between the two is formally considered by the Office
of Legal Affairs of the Secretariat as virtuvally non-existent. Since a
Declaration is admittedly a more solemn instrument "suitable for rare occasions
when principlés of great and lasting importance are being enunciated" -

as the Office of Legal Affairs noted - it would be appropriate that the
Principles on Political Rights be cast in the form of a Declaration., Were

it to take the form of a Reccmmendation or a Resclution, the impression would
be left that it is of less importance than, for example, the Declaration on
the Rights of the Child or the Declaration on the Right of Asylum which is

now before the General Assembly. Since the contrary is the case, it is
essential that Principles on Political Rights not be demeaned or lessened in
their significance.

3. As a whole we consider the construction of the text of the Principles to
have outstanding merit. Vere its spirit accepted by all countries it could
contribute to the significant reduction of international tensions. Ve
particularly welcome the addition of the second part of the sentence in
Principle VIII (d), which fills a gap in the original draft prepared by the
Special Rapporteur (in his Principle VI (e)). However, scme modifications
are appropriate so that the text could be improved and its implementation

made more effective, For example, one modification which we suggest is that

of the incorporation in the Presmble of a specific reference to Article XXI

of the Universal Declaration of Human Rights which was the basis of the study by
the Sﬁb—Commission and which, therefore, forms the basis of the Principles.
Reference to Article XXI could be made in either paragraph III of the Preamble
or in a sepérate paragraph.

L, To avoid difficulties in the interpretation of rrinciple I dealing with the

right to self-determination, a definition of "people" might be appropriate.

/ous
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In the absence of such a definition some‘areas can claim with little
Justification that they are independent entities and, ﬁherefore, are entitled
to self-determination. One such area in the present world has aggravated
international tensicns and has required the United Nations to devote a
considerable amcunt of 1ts energy and finances to solving the problem that

it has generated by its Insistence upon being a separate independent entity.
5. With reference to Principle III, cognizance is, unfortunately, in our
Judgement, not taken of that kind of speech and expression which is an
incitement to violence. All too often fomenters of racial and religious
hatred have shiélded themselves behind the freedom of expression in order to
incite violence against one or another racial or religious minority. Just as
freedom of expression cannot be extended to include libel and slanderous
statements against individuals, so too can it not be extended to mean incitement
to violence. Reference to this limiting aspect should in some manner be
incorporated in the Principle, In this connexion, it is well to note that the
word "peaceful” is used to qualify freedom of assembly and association. A
similar qualification would not be inappropriate with reference to freedom crf
expression.

6. The drafting of Principle VI (b) needs improvement. As presently
formulated it could, in cerbain circumstances, frustrate Principle XIV providing
recourse to independent tribunals. In cases of fraudulent voﬁing practices,

a tribunal might need to scrutinize the votes cast to ascertain how people,

in fact, voted. Perhaps this problem could be avoided if the word "publicly"
were added after the phrase "to state’.

Again with reference to the same Principle, as presently worded it would
ban the use of opinion polls before an election since it prohibits the
obtaining, by anyone, of information as to how a person 'has voted or intends
to vote. This difficulty cculd be avoided by the insertion of the words
"by compulsion or pressure" after the words 'attempt to obtain from any voter'.
7. Paragraph D of Principle XTI carries a potentially harmful thrust against

political rights by virtually auvthorizing a numerus clausgus system of government.

Even the addition of the w»roviso that such measures are to be continued only
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sc iong as there is need for them hardly serves to meke the authorization of

a numerus clausus palatable and less viclatcory of the concept of equality of

status.

8. Principle XIV does not specify the locus of the independent and impartial
tribunal to which individuals can have reccurse. Lest this Principle stimulate
ar unnecessary irritant involving the sovereignty of States, the word "domestic"

cculd be inserted before the words 'independent and impartial tribunals”.
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INTERNATTONAL ABOLITIONIST FEDERATION

In accordance with its articles of association, the International
Abolitionist Federation possesses no compcetence in political matters. But its
articles of association declare that the State should not submit the person
of prostitutes to any discriminatory treatment.

Under the Facist rule in Italy women living in brothels were expressly

deprived of the right to vote (sono escluse dal voto le donne abitanti in locali

di meretricio). This discrimination was abolished in 1947.

To our knowledge it does not exist anywhere else at present. Nevertheless,
in view of the precedent tc which we have just referred, we should like it to
be clearly stated, if not in the text itself of the "Principles", at least in
the commentary, that in paragraph (a) of Principle II "POLITICAL RIGHTS OF
NATIONALS" the vague expression 'any other situation" includes the prohibition
of any forfeiture of political rights "on moral grounds". Loss of these rights
as an administrative measure is inadmissible.

Our remark cbviously does not apply to any forfeiture of civic rights
ordered by a court for criminal offences connected with prostitution provided
the forfeiture of rights is not specially imposed on prostitutes but ordered
under the general provisicns of the criminal law of the country. The laws
of the great majority of countries do not regard prostitution as an offence, and
censeguently any loss of rights due to prostitution is arbitrary.

On the other hand, we have naturally no objection tc a sentence involving
loss of political rights, even if prescribed by special provisions of the
criminal law, imposed on those who exploit the prostitution of others as
defined in the 1950 International Convention for the Suppression of the Traffic
in Perscns and of the Exploitation of the Prostitution of Others (Text adopted
by the General Assembly of the United Nations on 2 December 1949).

/e
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INTERNATIONAL ALLTANCE OF WCMEN

Our comments are in regard to items IV and VIII (a) of the Draft Principles.

IV - It is quite obvicus that freedom in the matter of pclitical rights
does not exist in fact if a citizen lacks any schooling and an indispensable
elementary civic education.

If it must be stated, the under-developed countries whose illiterate
population constitutes half the world population, should not subordinate the
right to vote to the ability to read and write. Therefore, provision must
be made for these countries obliging governments to give their entire population,
without discrimination of sex, the minimum civic education which is indispensable
to making a citizen or a valid (good) citizen.

VIII (a) - It is quite clear that illiteracy or the absence of any civic
education could render the statement of this principle valueless.

The impediments of the ignorant voter are manifested in various ways and

this statement of principle is incapable of overcoming them.

We do not agree with the third and fourth amendments asked by the Commission
on the Status of Tomen.

Actvally, we prefer the text of the draft principles which use the words
"personal interests"”, to those proposed by the Comission using "financial
and professional interests". It is always preferable in legislative matters to
make the text as general as possible. The words "perscnal interests" obviously
cover financial and professional interests and include others which would be

excluded if the suggestion of the Commission 1s adopted.
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INTERNATIONAL CCUNCIL OF WCMEN

The International Council of Women erdorses unreservedly the decisions of
the Commission on the Status of Women and wishes to give particular emphasis
to paragraphs 4 and 5 relating to non-elective public offices. Our Crganization
has made an exhaustive study of the obstacles that are still placed in meny
countries in the way of women whc wish to hold administrative posts.

With regard to the principles mentioned in paragraph 2, which undoubtedly
refer to the discrimination from which married women civil servants suffer
in many cases, the ICYW considers that such obstacles are & contradiction of

article 16 and of article 23 of the Universal Declaration of Human Rights.
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INTERNATIONAL FEDERATION OF BUSINESS AND PROFESSIONAL WCMEN

The International Federaticn of Pusginess and Professional Women, an
organization in consultative status, Category B, submits the folloving comments
on Treedom and Non-Digcrimination draft principles in the matter of Political
Rights.

1. The International Federation has supported the drafting and implementing

of the Convention for rolitical lights for lomen. Therefore, it is reccmmended
that reference to the Convention be placed in the Preamble in a serarate
paragraph, Since the Convention is an instrument signed by forty-two States and
thirty-seven have acceded to the Convention and since it deals with phases of
the problem, it should.Te noted as tasic to the principles.

2. The International Federation has consistently worked to eliminate
discrimination against married women. Principle II. It is reccmmended that
discriminaticn as the basis of marital status be included to read:

"discrimination of any kind, such as race, colour, sex, marital status, ete.'.
3. The International Federation has supported the principle of equal access
for women to the right to vote and to be elected or to be appointed to public
office. Vrinciple XI.

It is recommended that in providing for reasonable requirements it be
specifically noted that éuch requirements that are established for the exercise
of the right to vote or the right of access to elective or appointed public
office apply equally to men and wemen without distinction of any kind whatsoever.,
L, The Board of Directors in 1958, meeting in Mannheim, stated:

"Considering that it is essential that women be granted equality

not only in the right to vote but also in the access to or in the
exercise of all political functions, urged National Federations to work
for full implementation particularly in respect of the appointment of
women for diplomatic service.”

Article X

It is recommended that in stating that every naticnal shall be eligible
on equal terms to hold any elective public office at the end of the sentence to

add

"And exercise all political functions."
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In a gquestionnaire to member Federations last year concerning political
rights 1t was found that discriminations against wcmen in thelr exercise of
political rights continue to exist, however, more from custom and prejudice
than in law. There are some public offices in scme countries not available
to women and appointed offices are subject to competitive examinations not
open to women. Judgeships and magistrates are not available to women in some
countries and by legislation it is impossible for a married woman to hold a
position on the permanent staff of the Public Service. There seems to be
unequal opportunity in participating in the diplomatic service, while women are
excluded by law in scme countries from holding positions in the church. While
all positions may be open to all nationals by law, in most countries the highest
public positions, both elective and appointive, have not been held by women. In
scme countries nationals because of race are prevented from exercising
political rights. |

Information received from twenty-one countries indicates the need for
wide disseminaticn of the draft principles as an international standard toward
which to strive. The Draft Principles should take the form of a declaration
which could be placed in a simple inexpensive leaflet for distribution through
governments and international organizations so that all pecople within countries
may be aware of action taken by the United Nations in setting international

standards.
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INTERNATIONAL FEDERATION OF UNIVERSITY WOMEN

This Federation is convinced that freedom and non-discrimination in
the matter of political rights is the fundamental principle from which all other
freedoms stem. It is also aware of the handicaps which women have suffered, and
continue to suffer, in this respect.

We would therefore support the general principles in both form and
substance, but would reguest that full consideration be given to the suggestions
made by the Commission on the Status of 'omen at its sixteenth session, in order
that as far as possible clauses which might allcow of discrimination, albeit
unintentionally, against women are amended, or additions made in the text, so
that the principles truly reflect the intention of the Sub-Commission to provide
for an instrument which embodieg the spirit of the Universal Declaration of
Humen Rights, as regards the position of wcmen as with all other nationals,

without the pessibility of doubt.

/..
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SCCIETY OF CCHMPARATIVE LEGISTATICN -

The United Notions hag invited our society, as a non-governmental
organization, to present its observations on the draft Principles on freedom
and non-discrimination in the matter of political rights (E/CN.L/8%0), which
were Jdrafted by the Sub~Commission on Prevention of Discrimination and Protection
of Minorities and are explained in the report of Mr. Herndn Santa Cruz
(T/CN.k/Sub.2/213).

L. = The value of the nroposed Principles

The members of our soclety would be the last to delude themgselves with the
thought thet & document of the nature of the propused Principles can be immediately
and completely effective. They are well aware of the weakness of law in
general and above all of the law concerning authority, which seeks to restrain
political power, whether by means of constitutional law or international law;
this applies all the more to international constitutional law, of which the
proposed Principles are to be a part. They are alsco aware that this breanch of
lawr must contend with the further difficulty that political institutions and
"character” vary from country to country. Finally, they are aware of the
conditions that must be met 1f democratlc, liberal rules and arrangements like
those embodied in the proposed Principles are to prove practicable and
yvield the satisfactory results expected of them. It is however, precisely
because this highly desirable ideal is sco difficult to achieve that all efforts
and all available means must be directed towards that end. No effort is
too small; whatever action is taken furthers the desired end. Our society,
therefore, whose werk Ls directed towards giving law a brcad international
character, cannot but express its approval of the underlying ideas and general
presentation of the draft Principles and recognize that they are compleﬁely in
keeping with the loftiest and the most universally and permenently valid
principles of the United Nations Charter. Although they are necessarily
couched in rather general terms and therefore tend to lack precision, the

draft Principles should prove of great valuve - particularly as a means
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of educating leaders and peoples, but alsc, perhaps, as a set of enforceable

‘rules.,

II. - The form to be given to the proposed Principles

If the proposed Principles are to perform all the functions of which they
are cepable, it would seem that they shculd assume the form beth of a ‘
Declaration by the United Hations General Assembly, sc that they could be
proclaimed as scoon as possible withcut being subject te the hazards of

ratificaticn, and of a Conventicn under which States would assume obligations.

III. - The drafting of the proposed Frinciples

A, Since the draft Principles represent a new and detailed presentation
of certain ideas of pclitical freedom and equality which have been set forth more
briefly in other focuments, since thelr purpose is to state explicitly what
to any democratic mind is self-evident, and since they are designed, inter alis,
to take the place of the "Covenant on civil and political rights" now in
nreparation until such time as the latter has been ccmpleted and is everywhere
in force (cf. the above-mentioned report of Herndn Santa Cruz), it could only
be helpful if they were made even more specific than they now are. Although the
Principles forbid discrimination or unjustified restrictions in the matter
of political rights and, for example, state that everyone shall have the right
to vote, rules of that kind are cf real value only to the extent that a
country's Government and laws are guided by the results of elections and are
dependent on the exercise of political rights by the people. Tor that
reason, it would seem Jdesirable to state that the laws and government of
every pecple must emanate frcm the people and be in conformity with ites will and
that the political rights of citizens must enable them, either directly or through
their elected representatives, to enact laws and determine the main lines of
policy. That idea is not made sufficiently expliclt in the present text of
Principle I, "The right of all peoples to self-determination”. Those words can
ve interpreted as condemning only foreign rule over a pecple, There is no
question, however, that the idea of the right of peoples to self-determinaticn,

which wag originally directed towards the liberation of peoples from foreign
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rule, must be extended to include the necessity of setting up genuinely
democratic institutions. That notion is, to be sure, implied in the draft
Principles, but it would be well to make it explicit by adding to Principle T
a phrase couched as follows: "The laws and Government of every country must
eranate from the people or its elected representatives and must be in conformity
with its will, as freely determined and expressed.”

B, In Principle II, it would be more logical to say "sex, race, colour,
language", etc. than, as in the existing text, "race, sex, colour, language", etc.

C. With the exception of No. 3 and No, 4, which relate to the two
Principles dealt with in the following paragraph, the changes suggested by the
Commission on the Status of Women (E/CN.6;L.336) should be.approved.

D. Principles IX and X, raise the possibility that a person's election,
appointment or assignment to a public office might result in a conflict
between his personal ties and the interests of the community as a whole, and it
is indicated that the law can and should seek to avoid éuch cbnflicts, if
necessary by limiting the application to certain persons of the principle that
every person should ke eligible for public office on equal terms. The
intehtion is quite comprehensible, The ties which are to be prevented from
conflicting with the interests of the community should be made guite clear. The
present draft speaks of "duties or perscnal interests"”, but the Commission on
the Status of Women would substitute "financial or professional interests”. Ve
do not find the second formula any better than the first; a possible alternative
would be "personal or corporate interests". It must be ackncwledged, however,
that no wording will prove fully satisfactory. The reason may well be that
any restrictions imposed on the principle of universal eligibility for public
office might prove inadequate to prevent the abuse of such office and might
go too far and dangerously undermine the principle. Nor is it a sufficient
safeguard to provide, as do Principles IX and X, that such restrictions shall
be "determined by law", since legislators are fallible beings and may be
the instruments or authors of the very discrimination which the proposed Principles
are designed to prevent. The soundest course is unquestionably to avoid
legislative restrictions on the principle of equal eligibility. It should ke
left to the electorate or to the electing or appointing bcdy to select anly those

/..
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whose designation will not harm the office they are to occupy; at the same time,
the penal provisions in force in various countries for dealing with those who do
in fact use public office for personal gain should be retained or strengthened.
These two corrective factors should prove sufficient to obviate the need for
prior restrictions of a possibly undemocratic nature. Consequently we propose
that paragraph (b) of Principles IX and X should be deleted.

We endorse the rest of the pro@osed text.
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WORLD CONFEDERATION OF ORGANIZATIONS OF THE TEACHING PROFESSION

WCOTP takes note of the fact that there is no mention in the Draft Principles
cf education as part of the political freedcms. In fact, education and political
liverties are explicitly separated in Teclaration No. IV which asserts that
"the right to vote shall not be dependent upcn literacy or any other educational
qualifications™.

WCOTP believes that an educated electorate is a necessary requirement
for an effective, responsive, and responsible government. In its Declaration
on the Teacher's Role in “ducation of 1959, the Assembly of Delegates stated:
"Taucation is every man's birthright. sducation is of prime importance in the
success of any democracy. In an age when all nations claim to be governed for
and by the people, individual citizens must not only be allcwed to play a part
in their country's affairs, but must be enabled to do so effectively. Witkout
education no one can participate constructively in the civic or meterial
life of his community, whatever other political rights and freedcms he may
possess.

Then again, in 1961, Resolution A 1 states:

"The teacher should recognize the importance of: ...

“the development of a critical attitude so that the individual retains
the right to object to and/or amend the law: and

"the encouragement of an enquiring mind to help the individual make
gound Jjudgements;

"sction in accordance with the principles underlying the Declaration of
human rights."
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WORLD UNION CF CATHOLIC WCMEN'S ORGANIZATIONS

In accordance with the wish expressed by the Commission on Humen Rights
at its eighteenth session, WUCWO hag examined the draft principles cn "Freedom
and non-discrimination in the matter of political rights", adopted by the
Sub-Commission on Prevention of Discrimination and Protection of Minorities
at its fourteenth session. This examination wag made in the ligat of the
study by Mr. H. Santa Cruz (document E/CN.L/Sub.2/213) on "Discrimination in
the matter of political rights", which laid the foundation for the draft
principles...

lfhe principles choseg7 seem to be realistic and cover all foreseeable
aspects of discrimination in the matter of political rights. Their application
willl require from Governments to begin with a sincere desire to adhere to the
spirit and letter of the principles and we have no doublt about the intentions
of most Governments. Nevertheless we must bear in mind the serious
reservation made in the report immediately before the statement of the principles.

A very important fact should, however, be recalled: even the fullest
respect for the principles stated above does not auvtumatically guarantee that
the power of the State is vased on the will of the veople., For example, even
in countries vhere elections by universal egual suffrage and by secret ballot
are held at reascnable intervals, it is found that the reins of government
are actually held not by the people or the representatives they have chosen bub
by a strong executive, a political paxrty or organization or a minority group.
In such cases, 1t may even happen that the public authorities place too much
emphasis on the forms and procedures of democracy in order to conceal the
fact that democracy has been bereft of substance and that all real power is
exercised by individuals who have never been freely elected by the majority of
the population.,

WUCWO, for its part, welcomes:
- the acknowledgement and wenticn cf the link tetween the enjoyment of

reliticel rights and the enjoyment of cother humen rights including econcomic,

social and cultural rights (fourth nreambular paragraph)‘

/aw-
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- the stress on the close link existing between the exercise of political
rights and respect for freedom of opinion and expression, on the one hand,
and the exercise of political rights and freedom of assembly and association
on the other.

- that this principle as set forth in the Preamble (fifth,paragraph) should be
repeated and linked to specific conditions in a special section (Principle IIT
- Freedom of opinion and expression).

The wording used here could be expanded and it could be said without
exaggeration that "freedom of opinion and expression and freedom of peaceful
assembly and association are essgential to the enjoyment of political rights"
and to the enjoyment of economic, social and cultural rights (in the widest sense
of the term).

WUCWO thinks it specially essential to make this reference to the political
aspects of articles 19 and 20 of the Universal Declaration of Human Rights, since
several Catholic women's organizations affiliated to it have been subjected to
serious discrimination, have been officially disbanded or practically abolished,
and, at all events, have been prevented from communicating with their international
headquarters.

Thus, there has been an infringement not only of their political.rights
but also of fundamental freedoms and of the general law. In this connexion, we
agree with the Rapporteur that there is a clcse link between the enjoyment of all
human rights.

With regard to the instrument in which these principles will be incorporated
when they have been adopted, we think that an international convention, although
most desirable, would be premature because the position in Member States differs
considerably; unless, as the Rapporteur himself suggests, only purely regional
instruments are adoptéd at first and a single, truly international instrument is
considered later.

We are therefore left with two general solutions: a declaration or a
recomuendation, the former being more solemn and formal, although not strictly
binding (document E/CN.L4/L.610).

WUCWO would therefore favour & declaration, provided that the instrument

chosen was supplemented by practical measures that would show the progress achieved

o
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in the application of these principles, This is all the more important since it

is unlikely that the Covenant on civil and political rights will be generally

implemented in the near future...
With regard to the suggestions adopted by the Commission on the Status of

Women at its sixteenth session, WUCWO makes the following proposals:.

- that Principle II, "Political rights of nationals", paragraph (a) should be
reworded taking into account the observations of the Commission on the Status
of Women, possibley as follows:

"Every national of & country is entitled within that country to full
and equal political rights without distinction of any kind, including
distinction on the basis of race, sex, colour, language, religion,

political or other opinion, national or social origin, civil status,
property, birth or other conditions.™

- that Principle IX, "Access to elective public office", paragraph (b) should
be replaced by the following text:
"Cases of partial or complete incompatibility between the holding of

public and elective office and personal activities of a financial or
professional nature shall be determined by law, '

The same amendment is proposed for paragraph (b) of Principle X, "Access to

non-elective public office".

[oos
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INSTITUTE OF INTERNATIONAL LAW

Opinion of a group of mewbers and associates of the Institute consulted
individuaily by the President of the Imstitute 1/

The undersignedg/ having exchanged observations in writing or orally
regarding the draft declaration entitled "General principles on freedom and
non-discrimination in the matter of political rights", prepared by a sub-Commission
of the Commission cn Human Rights of the United Nations, have reached agreement
on the following conclusions:

They wish, first of all, to express their deep appreciation for the
Commission's endeavours to supplement the important Universal Declaration of l9h8,
and thelr high regard for the document drawn up for that purpose by the Sub-
Commission.

They have restricted themselves in the observations set out below to
technical legal considerations and have not lost sight of the fact that the draft

"general principles” transmitted to them are not intended to constitute a

;/ This statement is submitted by the President of the Institute, but the
Institute cannot be considered as in any way bound by it.

2/ Lord MacNair, Q.C., former President of the International Court of Justice,

- President of the European Court of Human Rights; Baron van Asbeck, Professor
Pmeritug at the University of Leyden, member of the Permanent Court of
Arbitration, Judge of the Eurcpean Court of Human Rights; Sir Humphrey Waldock,
Professor at Oxford, former President of the European Court of Human Rights,
member of the International Law Commissiocn of the United Nations; Mr. Al Ross,
Professor at the University of Coperhagen, Judge of the FEuropean Court of
Human Rights; Mr. Pernand Dehousse, Professor at the University of Liége,
former member of the United Nations International Law Commission, member of
the Permanent Court of Arbitration; Mr. Hermann Mosler, Professor at the
University of Heldelberg, Judge of the European Court of Human Rights, member
of the Permanent Court of Arbitration; Mr. Paul de la Pradelle, Director of the
Institut des études politiques d'Alx-~en-Provence; Mr. Jean Salmon, Reader at
the Universite libre de Bruxelles, former legal counsel of UNRWA at Beirut;
Mr. H. Rolin, Professor Fmeritus at the Université libre de Bruxelles, former
Chairman of the First Committee of the San Francisco Conference, Judge of the
Buropean Court of Human Rights, member of the Permanent Court of Arbitraticn
and President of the Institute of International Law.
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couvention entailing formal obligations, but rather a "proclamation"”, following
the term used in the preamble. It was conseguently unnecessary for its wording

to have all the precision required by the provisions of cenventions.

Ceorments on the title

The title of the draft principles seemed to the undersigned not to be
ccmpletely consistent with thelr content. The principles do not deal with all
liberties but only with public liberties. Furthermore, pclitical rights are
affirred in the text in a more positive way than merely frcewm the point of view
of non-discriminaticn; the latter 1s doubtless an essential aspect of the protection
of rights, but it is a negative cne, and the draft rightly pcstulates that the
rnotion of political rights should be implemented in the varicus countries with a
minimum of positive content. It would therefore seem desirable to broaden the
title, using, for example, the following form of words:

"General principles relating to the protection of public liberties
and of political rights".

The preamble

(a) The undersigned have no objection to the insertion after the third paragraph
of the new paragraph suggested by the Commission on the Status of Women:

"Whereas the Conventicn on Political Rights of Women proclaims equality
of rights of men and women with regard to the right to vote, to be elected
and to hold all public offices’.

(b) Fourth paragraph

The French text of this paragraph speaks of "Le droit de chacun de prendre

part & la direction des affaires publigues de son pays". The word "direction”

sounds imperious or presumptuous. A more moderate expression would seem
preferable. Participation by everyone in the "direction of public affairs"
might seem an unattainable goal. It is suggested that the expression "prendre

part aux affaires publiques" (to take part in public affairs) cr "prendre part %

la gestion des affaires publiques" (to take part in the management of public

affairs) should be used.
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Fifth paragraph

"Whereas the exercise of political rights is directly linked to the
existence of freedom of opinion and expression and freedom of peaceful
assembly and &ssociation".

The exercise of political rights does not depend solely on the factors
nmentioned in this paragraph. For example, the right of petition could also be
cited. A more accurate text would be obtained by the insertion of the words

"inter alia", between the word "linked" and the words "to the existence'.

Seventh paragreph

The sane observation applies as in the fourth paragraph.

Principle I. The right of all peoples to self-determination

The importance of this principle both in practice and in positive law is
indisputable.

Not only has it played an important part in the evolution of various areas
towards independence, but, after being given the place of honour in the United
Nations Charter, it was included in the Pacific Charter signed at Manila and
invoked as the basis for the recognition of several new States (as in the
Anglo-Egyptian Treaty of 1953 concerning the Sudan, and numerous General Assembly
resolutions).

After that, the undersigned feel in dubty bound to draw the attention of the
Commissién on Human Rights to the difficulty of clearly defining the exact scope
of the principle. For example, what is meant by the term "peoples”? It is
generally agreed that not every group of individuals claiming this label can be
recognized as such. For that reason it has sometimes been proposed to replace
the term "people" by the term "nation" ("nation") (2 community united by traditions
and aspirations), an expression more established in French terminology, although
this interpretation has not received universal acceptance, in fact to such a
degree that it has been thought possible to speak of "a right without a specific
holder".

The French expression "droitd disposer d'eux-memes" is also controversial

inasmuch a8 it seems necessarily to imply a change of sovereignty by succession
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and accession to independence or by a merger with another State. In this respect

the term "autodétermination" seems broader from a scientific point of view,

and also seems to correspond better to the English expression "the right of
self-determination".

A revision of principle I would therefore seem desirable. Also, since this
is the only provision in the draft which concerns the rights of groups and not of
individuals, it might seem better eitaner to detach this article from the present
set of principles or, 1f it is retained there, to try to express it in more
precise legal terms after a separate and detailed study, perhaps in relation to

the question of minority rights.

Principle II. Political rights of nationals

In reality, this principle deals simply with non-discrimination in the
enjoyment of the political rights set out in principles IV to IX. It would
therefore be desirable to change its position, placing it after the principles
in question. Its scope could also be broadened, in such a way that the title
would become:

"Non-discrimination in the enjoyment of public liberties and political
rights™.

Apart from the drafting changes which would follow from the change in the
title suggested above, it may also be remarked that, in French terminology, one

usually speaks of "ressortissants d'un Etet" ("nationals of a State"), rather

than of "ressortissants d'un pays" ("nationals of a country"); however, the

reference here is presumably not only to the situation of nationals of unitary
States but also to the relationship of individuals to confederated or federated
States, or even to territories which have not yet acceded to independence or which
have a special status. It is perhaps therefore best to retain this term, for
which it is possible to plead the precedent of article 2 of the Universal
Declaration of Human Rights.

The words "such as" render the words "or other status" redundant.
Alternatively, the purely 1llustrative enumeration of forms of discrimination

forbidden might be deleted altogether as superfluous.
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If 1t is considered that the present enumeration is of value, it would be
desirable to accept the suggestion of the‘Commission on the Status of Women that
the 1ist of forms of discrimination prohibited should include distinctions based
on marital status. '

The notion of association with a natiocnal minority likewise deserves to be
added. In that connexion, the Commission's attention is drawn to article 1L of
the Luropean Convention on Human Rights, in which the enumeration is slightly more
ccmplete than in the present draft, itself reproduced from article 2 of the

Universal Declaration.

Paragraph (b)

"No one shall be denied nationality, or deprived of naticnality,
as o means of denying him or depriving him of political rights'.

This paragraph contains two 1ldeas;
(1) No person shall be denied nationality as a means of denying him political

rights: +this relates to naturalization;

(2) No person shall be deprived of his nationality as a means of depriving him

of political rights: here it is loss of nationality which is referred to.

With regard to naturalization, it is doubtless not the intention of the

authors of the draft to proclaim the right of any person to naturalization, ruling
out examination by the competent authorities of his individual merits and, in
particular, as to whether he 1s a man of honourable character. The provision is
~ apparently directed against the exclusion in fact and in law of the categcries
enuerated in the first paragraph. It would therefore be desirable for the first
part of the provision to be drafted in a negative way, i.e. ruling out
discrimination by categories.

The present draft raises another objection in that it ignores existing

practice in various countries where there are several stages of naturalization,

the lowest of which does not include the enjoyment of political rights; the
imposition of the limitation in question might also lessen the chances of being

accepted and of immigrating in certain countries.
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As to loss of nationality, the principle seems to constitute a step

backwards in this subject; it implicitly allows deprivation of nationality for
other motives than that of depriving a person of political rights: it thus
favours steatelessness.

Proposed wording:

"No person shall be deprived of his nationality and no person shall be
refused naturalization if the motive for that refusal is one of the
consideraticns enumerated in the preceding paragraph or the desire to hinder
the exercise by the person in question of public liberties or of political
rights".

Paragraph (c)

The expression "inhabitants of a political unit" is not clear. It is
doubtless intended to cover the case of the various States making up & federal
State, which may have varying legislatioﬁ (States of the United States of
America, Cantons in Switzerland).

The following wording would remove the ambiguity:

"(c) The age, length of residence and other conditions prescribed for the
exercise of any particular political right shall be the same for all,

whether 1t is exercised within the scope of institutions common to the whole
country or within a territorial sub-division of a political or administrative
nature”.

Principle TIT. Freedom of opinion and association

As it stands, this Principle, which is stated in general terms and not
qualified in any way, does not seeﬁlto be in confermity with the practice of States,
which 1s less liberal. Article 11, paragraph 2 (freedom of assembly and
association), of the European Convéntion on Humen Rights gives a more faithful
account of the practice of States in that respect.

Since the guestion of limitations on rights and freedoms is dealt with
separately however in Principle XII, it seems advisable to discuss that guestion
in connexion with Principle XIT.

At all events, the second part of Principle III should be revised in so far
as relates to the obligation of States to ensure that all persons have access to

the means of exercising freedom of oplnion and assembly.
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What must be prevented is unequal access to or use of the facilities and
means in question (television, radio, meeting halls, etc.) by those holding
different opinions. It is therefore suggested that the second sentence in the
Principle should read as follows:

"These freedoms, and the access to the facilities and means for their
exercise, shall be ensured to all persons at all times on equal terms'.

Principles IV and V

Inasmuch as Principles IV and V appear to cverlop in part, cor even to
repeat each other, it might be advisable to combine them.

In Prineciple V, paragraph (a),‘which is essentially a restatement of
Principle IV, it is suggested that the words "in which he is qualified to
participate" should be substituted for the words "for which he is eligible'.

It would be useful to standardize the references in various Principles in
the annex (Principles IV, V and VIII) to the occasions on which persons are called
upon to vote. We would suggest the formula "elections, referenda or public
consultations”. Plebiscites are covered by the term "public consultations.
Referenda, on the other hand, must be distinguished from public consultations,
since, strictly speaking, a consultation has only advisory force, whereas a
referendum may, depending on the particular case, have elther advisory or binding
force.

Finally, the statement that "each vote shall have the same weight" gives rise
to certain objections in that the notion of the "weight" of a vote is an ambiguous
one. It could be said, for example, that the weight of a vote in a district with
a few voters is greater than that of a vote in a district with many voters. It
might be more in keeping with the Commission's intention to say that "every voter

is entitled to one vote" (or "to the same number of votes").

Principle V, paragreph (b)

The term "electoral district"” used in this paragraph seems infinitely
preferable to the term "political or administrative unit"” employed in Principle IV.
However, it may well be asked why districts must be drawn in such a way that

the results of elections reflect the will of all the voters. Surely the essential

/...
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consideration is that the demarcation into districts should ensure the largest
possible measure of genuine representation for the various segments and opinion
groups of the electorate.

In the light of what has been said above, it is suggested that

Principles IV and V should be combined as follows:

"IV. Universality and equality of suffrage

"(a) Every national is entitled to vote on egqual terms in any election,
referendum or public consultation in which he is qualified to participate
and which is conducted on a national basis or in the political or
administrative district in which he resides. Every voter 1is entitled to
one vote.

"(b) The qualifications for voting shall not include literacy or any
other educaticnal regquirement.

"(¢) When voting is conducted on the basis of electoral districts, the
said districts shall be established or delimited in such a way as to ensure
that the electorate is represented as accurately as possible.

"(d) For any election, referendum or public consultation held by secret

vote there shall be one general election roll, and every national who is
qualified to vote shall be included in that roll'.

Principle VI. Secrecy of the vote

Paragraph (a)

It would seem advisable to provide not only that the right to secrecy of
the vote exists but also that it cannot be waived. That idea could be expressed
by deleting the words "be able to".

‘ It would seem best not to impose any restraints on disclosure of a voter's
intentions, which are, by definition, secret and cannot be controlled.

Thus, paragraph (a) would read as follows:

"(a) Every voter shall vote in such a manner as not to involve
disclosure of how he has voted'.
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Paragraph (b)

The foregoing observation also applies to this paregraph. In eddition, it

might be useful, for the sake of clarity, to replace the words "de dire comment

il = exprimé son suffrage” ("to state ... how he voted") in the French text by

the words "d'indiguer comment il a voté".

The question alsc arises whether the latter part of the paragraph does not
go too far. There seems no reason to forbid a person to try to find out how a
friend or relative has voted. Vhat is important is that no one should be
compelled, in any legal proceeding or otherwise, to make such a disclosure. Hence,
paragraph (b) might be worded as follows:

"(b) No voter shall be compelled to state, in any legal proceeding or

otherwise, how he voted or intends to vote'.

Principle VII

The only obgervations to be made here is that, in the French text of this

Principle, the term "fonctions publiques" is given a broad application which is

not customary in French usage. It would be more correct to speak of elections

N

"Y des mandats représentatifs cu Y des fonctions publigques électives". The same

applies to Principles VIII and IX.

Principle VIITI. Genuine character of elections and other public consultations

Subject to the suggestion made above with regard to the enumeration of the
various forms of voting, it should be pointed out that the words "and shall
not be ccmpelled to vote for any specified candidate or list of candidates" in
paragraph (a) cbviously add nothing to the preceding statement that "every voter
ghall be free to vote for the candidate or list of candidates he prefers in any
election to public office”. It is suggested that the second part of the paragraph
should be deleted and that paragraphs (a) and (b) should be ccubined as follows:

"(a) Every voter shall be free to vote for the candidate or list of
candidates he prefers in any election to public office[_”a des mandats
représentatifs ou & des fonctions publiques"” /. Every voter shall be free
to vote for or ageinst any proposal submitted to a referendum or public
consultation”.
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Principle IX. Access to elective public office

Paragraph (a)

Purely from the standpoint of drafting, it is suggested that this paragraph
should be worded as follows so as to take account of a number of observations
made above:

"(a) Every national shall be eligible on equal terms for election to
any elective public office[_fa tout mendat représentatif ou & toute
fonction publique élective”/ at the national level or at the level of a
political or administrative district'.

Paragraph (b)

As it now stands, this paragreph is not clearly worded. The issue involved

would appear to be that o) establishing rules governing incompatibility; hence, a

more explicit text such as the following would be advisable: "Rules governing
professional incompatibility, designed to prevent, in the interest of the
community, possible conflicts between a Government official's duties and his

personal interests, shell be estoblished by law'.

Principle X. Access to non-elective public office

Paragrarh (Db)

Cf., mutatis mutandis, the observations made above with regard to

Principle IX, paragraph (b). The text suggested for that paragraph could be
uged here as well: 'Rules governing professional incompatibility, designed to
prevent, in the interest of the community, possible conflicts between a
Government official's duties and his personal interests, shall be established

by law'.

Paragrath (c)

This paragraph appears to be unnecessary and repetitious, inasmuch as

parsgraph (&) provides for eligibility on equel terms.
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Principle XI. Measures which shall not be considered discriminatory

The Principle should include the idea of equality with respect to these
requirements and qualifications as suggested by the Commission on the Status
of Women. Requirements may be imposed and gqualifications demanded but they may
not be of a kind that would be discriminatory. This idea might be expressed more
briefly by inserting the words "and generally applicable"” after the word
"regulation”. In the French text, the verb "déterminer" is more appropriate than
the verb "viser".

The word "reasonable" in paragraphs (a) and (b) mey have been included in
keeping with Anglo-American legal style but it is odd, if not downright confusing,
in French and its omission would do no harm.

Paragraph (d) appears to be either grammatically faulty or unnecessarily
laboured, in that it speaks of measures prescribed by law or regulation which,
af the same time, are "special measures taken to ensure the adequate

representation of an element of the population ..."

Moreover, sub-paragraph (i)
is going too far when it accepts special representation for elements of the
population which because of "political" or "religious" conditions are prevented
from enjoying equality with the rest of the population in the matter of political
rights. There is not very much here that is compatible with Principle II.

On the other hand, the word "representation" is too narrow, since this
provision should also apply to other political rights.

Finally, in order to avoid abuses, it should be indicated that such
measures are only acceptable if they are aimed at ensuring the best possible
exercise of their political rights by the elements concerned.

The following wording is therefore suggested:

"(d) In addition, special measures shall not be considered discriminatory
if taken to ensure:

(i) The best exercise of their political rights to elements of
the population whose members are in fact prevented by econcmic, social,
historical, or cultural conditions from emjoylng equality with the rest
of the population;

(ii) The balanced representation of the different elements of the
population of a country;
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provided that such measures are continued only so long as there is need
for them, and only to the extent that they meet that need’.

Principle XII. Limitations

With a view to greater clarity and in order to bring out the distinction
between the exercise of rights and limitations of rights, it would appear useful
to divide this principle into two parts drafted along similar lines:

"(a) The rights and freedoms proclaimed above shall in no case be
exercised contrary to the Purposes and Principles of the United Nations.

(b) They shall be subject only to such limitations as are determined
by law solely ..." ete.

As to substance, this principle raises some delicate questions. It lays
down that the rights and freedoms proclaimed above may be limited by law in

order to meet the requirements of public policy (ordre public), morality, etec.

Is it intended to permit suspension of the right to vote by invoking public
policy or of elections on grounds of morality? This provision appears to be
Justified, first, only with respect to certain rights and freedoms, and secondly,
only in certain exceptional circumstances (such as martial law). In its present
general form, this principle can only be dangerous.

Another and perhaps more satisfactory approach would be to give up the idea
of a general saving-clause in favour of special clauses included in each
principle. That is what has been done in the European Convention for the
Protection of Human Rights. Such a method would permit a more precise formulation

of the conditions under which each public freedom or right may be limited.

Principle XIII. Constitutional guarantee

This principle is welcome.

It must be noted, however, that the text has no applicaticn to States which
have no written constitution. In England, for example, the institutions are based
essentially on the common law. So far as there is written law, it is not formally
distinguishable from the other law. The distinction between a constitution
and ordinary legislation 1s unknown.

It would therefore seem advisable to redraft the beginning of this

principle as follows:
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"In States where the system of law so permits, the r.ghts and freedoms
proclaimed abcve can best be guaranteed, etc.'.

Principle XIV. MNo cobservations

Principle XV. Application of Principles

It seems regrettable that neither this nor any principle makes any provision
for verifying the application - or observance - of the draft principles.

It is therefore hoped that the Commission will examine the possibility of
repairing this cmission. Without proposing at this time the establishment, on
a world scale, of bodies similar to the Furopean Human Rights Commission and
Court, it is suggested that the measures of verificaticn which the United Nations
Cormissicn has agreed, or will in future agree, to exercise with respect to dhe

Universal Declaration should be extended to the present declaration.



