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1 . The Sec re ta ry -Genera l has r e c e i v e d fur ther r e p l i e s from the f o l l o w i n g 

Governments: the Congo ( L é o p o l d v i l l e ) , E l Sa lvador , Malays ia and S w i t z e r l a n d . 

Up t o the present t ime a t o t a l of f o r t y - s i x Governments have sent in r e p l i e s . 

2 . The Government of the Congo ( L é o p o l d v i l l e ) s t a t ed tha t i t had no observa t ions 

to make on the d ra f t p r i n c i p l e s on freedom from a r b i t r a r y a r r e s t and d e t e n t i o n . 

3 . The comments of the Governments of E l Sa lvador , Malays ia and Swi tze r land 

are reproduced be low. 

"Most of the above-mentioned d ra f t p r i n c i p l e s are a l ready l a i d down in our 

P o l i t i c a l Cons t i t u t i on and in our ordinary l e g i s l a t i o n . Reference i s made below 

t o the a r t i c l e s which conta in these p r i n c i p l e s and t o those of the d r a f t p r i n c i p l e s 

which would i n v o l v e amendments t o our l e g i s l a t i o n . 

A r t i c l e 1 of the d r a f t p r i n c i p l e s provides as f o l l o w s : "No one s h a l l be 

subjec ted to a r b i t r a r y a r r e s t or d e t e n t i o n . " This p r i n c i p l e i s proclaimed in 

42. E l Salvador 

17 December I963 
/ORIGINAL: SPANISH/ 

A r t . 1 
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a r t i c l e 166 of our P o l i t i c a l Cons t i t u t i on , the f i r s t pa r t of the f i r s t paragraph 

of which reads as f o l l o w s : 

"No power, au tho r i t y or o f f i c i a l may i s s u e an order f o r de ten t ion 
or imprisonment which i s not i n accordance wi th law, and such orders 
must always be i n w r i t i n g . " 

A r t . 2 

A r t i c l e 2 p r o v i d e s : "Anyone suspected or accused of a c r imina l o f fence 

s h a l l be presumed innocent u n t i l proved g u i l t y and s h a l l be t r e a t e d as such." 

This i s a p a r t i c u l a r case of the genera l l e g a l p r i n c i p l e : Q u i l i b e t praesumitur 

bonus, usque dum probetur contrarium. This p r i n c i p l e i s recognized i m p l i c i t l y 

i n the f i r s t paragraph of a r t i c l e l64 o f the Cons t i t u t i on , which s a y s : 

"No one may be deprived of h i s l i f e , freedom, proper ty or possess ions 
wi thout having f i r s t been heard and found g u i l t y by a cour t i n accordance 
wi th the law, nor may he be prosecuted twice f o r the same o f f e n c e . " 

By prov id ing tha t before a person can be deprived of h i s freedom, he must 

f i r s t have been heard and found g u i l t y by a cour t , t h i s a r t i c l e undoubtedly 

r equ i re s t ha t the a l l e g e d a c t s fo r which he i s t o be deprived of h i s freedom must 

be proved, the proof be ing e s t a b l i s h e d a f t e r f u l l argument on both s i d e s . I t 

i s obvious t ha t u n t i l the proof i s e s t a b l i s h e d , the person i s presumed not to 

have committed the a c t of which he i s accused, tha t i s to say tha t he i s presumed 

innocent . 

A r t . 3 

In our Cons t i t u t i on , the excep t i ona l cha rac te r of a r r e s t or de ten t ion , 

i nd i ca t ed i n a r t i c l e 3 of the d ra f t p r i n c i p l e s , d e r i v e s from a r t i c l e 166, which 

i s i t s e l f an excep t ion to a r t i c l e 164. 

A r t . 4 

T h e p r o v i s i o n t h a t a r r e s t or de ten t ion before sentence i s not a pena l ty , 

contained i n a r t i c l e 4 of the d ra f t p r i n c i p l e s i s i m p l i c i t i n the second 

paragraph of a r t i c l e 166 o f the Cons t i t u t i on i n which de ten t ion i s considered 

as a measure a s s i s t i n g i n v e s t i g a t i o n s . 
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A r t . $ 

The requirement t ha t no one s h a l l he a r r e s t ed or deta ined without reasonable 

cause, formulated in a r t i c l e 3 of the draf t p r i n c i p l e s , i s l a i d down in 

a r t i c l e 66 of our Code of Criminal Procedure . 

A r t s . 6 and 7 

The requirement t h a t an a r r e s t can he made only on the b a s i s of a w r i t t e n 

warrant i ssued by a competent a u t h o r i t y , s e t out in a r t i c l e 6 of the d ra f t 

p r i n c i p l e s , i s l a i d down in the f i r s t part, of the f i r s t paragraph of a r t i c l e l66 

of the Cons t i t u t i on ; and the power t o de ta in an offender caught i n f l ag ran t e d e l i c t o 

without a warrant i s l a i d down in the second par t of the same paragraph and 

in a r t i c l e 68 of the Code of Criminal Procedure . 

A r t . 8 

The p r o v i s i o n tha t f o r c e may not be used, l a i d down in t h i s a r t i c l e , i s 

included in the gene ra l p r o v i s i o n s of a r t i c l e 319 of the Penal Code, which 

provides f o r the punishment of of fences committed by pub l i c o f f i c i a l s . 

A r t . 9 

According t o the second paragraph of the above-mentioned a r t i c l e 166 of the 

Cons t i t u t i on , de ten t ion wh i l e i n v e s t i g a t i o n s are proceeding may not continue 

for more than th ree days and the r e l e v a n t t r i b u n a l must n o t i f y the person deta ined 

of the reason fo r h i s de ten t ion , r e c e i v e h i s depos i t i on and order h i s p r o v i s i o n a l 

r e l e a s e or de ten t ion w i t h i n the sa id t i m e - l i m i t . 

A r t . 10 

The o b l i g a t i o n t o b r ing a person who i s a r r e s t ed before the competent 

j u d i c i a l au tho r i t y w i t h i n twenty-four hours , enunciated in a r t i c l e 10 of the 

d r a f t p r i n c i p l e s , i s l a i d down in a r t i c l e 67 of the Code of Criminal Procedure . 

The ex tens ion of t h a t t i m e - l i m i t would r equ i r e l e g i s l a t i v e a c t i o n t o amend 

a r t i c l e 67, a f t e r c o n s u l t a t i o n wi th the Supreme Court of J u s t i c e . 
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A r t . 11 

F a i l u r e t o b r i n g the a r r e s t ed person be fo re the competent j u d i c i a l au tho r i t y 

w i th in the p re sc r ibed t i m e - l i m i t , mentioned in t h i s a r t i c l e , i s punishable under 

a r t i c l e 317; paragraph 2, of the Penal Code. 

A r t . 12 

Once the a r r e s t ed person has been brought before the competent j u d i c i a l 

au tho r i t y , under the second paragraph of a r t i c l e 166, the l a t t e r must, w i th in 

th ree days , n o t i f y the person deta ined of the reason fo r h i s de ten t ion , r e c e i v e 

h i s depos i t i on and order h i s p r o v i s i o n a l r e l e a s e or d e t e n t i o n . The same 

o b l i g a t i o n i s l a i d down in a r t i c l e 70, paragraph 3, of the Cede of Criminal Frocedure 

and f a i l u r e t o comply wi th t h i s o b l i g a t i o n i s punishable under a r t i c l e 317; 

paragraph l 4 l , of the Penal Cede. 

To reduce t h i s pe r iod t o twenty-four hours , as proposed i n a r t i c l e 12 of the 

d ra f t p r i n c i p l e s i s con t ra ry t o our C o n s t i t u t i o n , and the p r o v i s i o n could not 

at present be adopted by E l Sa lvador . 

A r t . 13 

The safeguards fo r a person under de ten t ion l a i d down in t h i s a r t i c l e of 

the d ra f t p r i n c i p l e s are embodied in a r t i c l e s 75; 76 and 77 of the Code of 

Criminal Procedure . 

A r t s . 14 and 15 

A r t i c l e l4 of the d ra f t p r i n c i p l e s proposes t h a t the per iod of de ten t ion 

s h a l l not exceed four weeks, which may be renewed fo r a fu r the r pe r iod not t o 

exceed four weeks, a t i m e - l i m i t be ing l a i d down in paragraph 3 * To ensure t ha t 

de ten t ion i s not unduly prolonged, a r t i c l e 15 prov ides t ha t i t s h a l l be reviewed 

at r e g u l a r i n t e r v a l s not exceeding four weeks . 

To achieve a l l t h i s , i t would be necessary t o amend our Code of Criminal 

Procedure, a f t e r c o n s u l t a t i o n wi th the Supreme Court of J u s t i c e . 



E/CN.4/835/Add.9 
Engl i sh 
Page 5 

A r t . 16 

Chapter V I I of the Cede of Criminal Procedure a l lows the p r o v i s i o n a l r e l e a s e 

of the a r r e s t ed person wi th f i n a n c i a l s e c u r i t y . 

The other f o r m a l i t i e s , s e t out in paragraph. 2 of the same a r t i c l e , would 

r equ i r e an amendment of the above-mentioned Code. 

A r t . 17 

In order t o impose on j u d i c i a l a u t h o r i t i e s the o b l i g a t i o n , w h i c h they do 

not now have, t o inform every a r r e s t ed or deta ined person of " a l l h i s r i g h t s 

and o b l i g a t i o n s and how to a v a i l h imse l f of h i s r i g h t s " , as proposed in t h i s 

a r t i c l e of the d r a f t p r i n c i p l e s , i t would be necessary t o make an add i t ion to 

the Code of Criminal Procedure . The prov is ion , of such information i s r e a l l y the 

r e s p o n s i b i l i t y of the a r r e s t ed persons c o u n s e l . Neve r the l e s s , the judges grant 

a hear ing t o a r r e s t ed persons on reques t and inform them of the s t a tus of t h e i r 

c a s e . In add i t i on , a r t i c l e 1$2 of the Cede of Criminal Procedure p rov ides t ha t 

a f t e r the d e c i s i o n au thor i z ing both p a r t i e s t o submit ev idence , the p r i sone r 

or h i s counsel must be presen t a t the proceedings a t a l l t i m e s . 

On the other hand, i t i s na tu ra l t ha t a person should be provided on 

admission t o p r i son wi th the information ind i ca t ed in the "Comment" on t h i s 

a r t i c l e . 

A r t . 18 

I t would be necessary t o enact l e g i s l a t i o n i n order t o impose on the competent 

a u t h o r i t i e s the o b l i g a t i o n t o g i v e the fami ly of the de ta ined or a r r e s t ed person 

the information r e f e r r e d t o in t h i s a r t i c l e . 

A r t . 19 

A r t i c l e 83 of the Cede of Criminal Procedure, which au thor izes the t r i a l 

judge ( juez de l a causa) t o i s s u e a w r i t t e n order t h a t the p r i sone r be he ld 

incommunicado l e a v e s i t t o the d i s c r e t i o n of the judge t o determine the reasons 

for hold ing the p r i sone r incommunicado and the kind and ex ten t of the r e s t r i c t i o n s 

t o be a p p l i e d . I t would be necessary t o enact a law amending t h i s a r t i c l e , 

/ . . . 
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a f t e r c o n s u l t a t i o n wi th the Supreme Court of J u s t i c e , in order t o p r o h i b i t the 

judge from tak ing such a c t i o n , as l a i d down in paragraph 1 of a r t i c l e 19 of 

the d ra f t p r i n c i p l e s , and to e s t a b l i s h tha t a person may be he ld incommunicado 

only fo r the reasons ind ica t ed in paragraph 3 * We should l i k e t o po in t out 

t h a t , under our law, a person may not be he ld incommunicado fo r more than e igh t 

d a y s . 

A r t s . 20 and 22 

The r i g h t of an a r r e s t ed person t o be a s s i s t e d by a l e g a l counsel of h i s 

own cho ice and the r i g h t of both t o examine records and inspec t documents, 

mentioned in d r a f t a r t i c l e s 20 and 22, are l a i d down in chapter IV of the Code 

of Criminal Procedure . The l e g i s l a t u r e would have t o amend t h i s Code t o make the 

presence o f . t h e counsel compulsory in the cases covered by a r t i c l e 22, 

paragraph 2. 

A r t . 21 

Communication between the a r r e s t ed or deta ined person and h i s counsel -

which i s the sub jec t of a r t i c l e 21 of the d ra f t p r i n c i p l e s - i s guaranteed by 

a r t i c l e 83 of the Code of Criminal Procedure, which e x p r e s s l y prov ides t h a t 

communication between them may not be h indered . Communication in w r i t i n g and 

in person i s governed by the laws and r e g u l a t i o n s r e l a t i n g t o p l a c e s of d e t e n t i o n . 

A new law i s requ i red t o a u t h o r i z e , in add i t ion , communication by te lephone or 

other means. 

A r t . 23 

A r t i c l e 173 of the Code of Criminal Procedure r e q u i r e s t h a t in the case 

contemplated in t h i s a r t i c l e the examination s h a l l be conducted wi th the a s s i s t a n c e 

of an i n t e r p r e t e r . 

A r t . 24 

The f o l l o w i n g a r t i c l e s p rov ide guarantees fo r the deta ined or a r r e s t ed 

person aga ins t the methods mentioned in t h i s a r t i c l e of the d r a f t p r i n c i p l e s : 

a r t i c l e 169 of the Code of Criminal Procedure and a r t i c l e s 319 and 324 of 

the Criminal Code. 
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As regards paragraph 3 of t h i s a r t i c l e of the d ra f t p r i n c i p l e s , l e g i s l a t i v e 

ac t i on would he requ i red to add t o a r t i c l e 4o4 of the Code of Criminal Procedure 

the requirement t ha t a confess ion be fo re a judge must be made in the presence 

of the counsel of the deta ined or a r res ted person, and to d e l e t e a r t i c l e 4l$ 

of t h a t Code, which accepts a confess ion not made be fo re a judge as sus t a in ing 

ev idence . 

A r t . 25 

This a r t i c l e p rov ides t h a t "No one may be requ i red t o incr imina te h i m s e l f " . 

This i s i m p l i c i t in a r t i c l e 4o4 of the Cede of Criminal. Procedure, which prov ides 

t ha t a confess ion be fo re a judge must be spontaneous. Consequently, i f the 

deta ined or a r r e s t ed person does not wish t o make an inc r imina t ing admission, 

he w i l l not do s o . In order t o impose on the competent judge the o b l i g a t i o n 

t o inform such persons , be fo re they make t h e i r s tatement , t h a t they have the r i g h t 

t o r e fuse t o make any statement, i t would be necessary t o enact l e g i s l a t i o n to 

enable the r e q u i s i t e add i t ion t o a r t i c l e s 4c4 and 169 of the Code of Criminal 

Procedure . 

A r t . 26 

In connexion wi th t h i s a r t i c l e , we wish t o po in t out t h a t under our law, 

once the deta ined person has been brought be fo re the competent judge, he i s not 

re turned t o p o l i c e custody bu t , i n accordance wi th a r t i c l e 73 of the Code of 

Criminal Procedure, must be he ld during h i s de ten t ion " in p l a c e s separa te from 

a r res t ed and convic ted persons , provided tha t t h i s i s f e a s i b l e , the only 

cons ide ra t ion being tha t he s h a l l not e s cape" . Such p l a c e s a re .no t under the 

adminis t ra t ion of the p o l i c e a u t h o r i t i e s . 

A r t . 27 

As regards a r t i c l e 27, the d i f f e r e n t a r t i c l e s of the Code of Criminal 

Procedure tha t we have a l ready mentioned make i t c l e a r t ha t p r e - t r i a l de ten t ion 

i s only a p rocedura l measure. A r t i c l e s 319 and 324 of the Criminal Code, 

a l ready r e f e r r e d t o , p rovide adequate p r o t e c t i o n aga ins t improper treatment of the 

deta ined or a r res t ed pe r son . 

/... 
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The superv i s ion mentioned in a r t i c l e 27, paragraph 3; i s p r e s c r i b e d , in 

r e s p e c t of convic ted and deta ined persons by book I I I , t i t l e I I , of the Code 

of Criminal Procedure, e n t i t l e d "The superv i s ion of penal i n s t i t u t i o n s " , which 

p l a c e s o b l i g a t i o n s on the j u d i c i a l a u t h o r i t i e s . I t goes fu r ther than paragraph 3; 

fo r wh i l e t h a t paragraph en t rus t s such superv i s ion t o in spec to r s appointed by 

j u d i c i a l a u t h o r i t i e s , under the above-mentioned t i t l e I I , those a u t h o r i t i e s 

must e x e r c i s e i t themselves by making pe r sona l i n s p e c t i o n s . 

A r t . 28 

The p r i n c i p l e expressed in t h i s a r t i c l e of the d ra f t p r i n c i p l e s i s t o be 

found in a r t i c l e 8l of the P o l i t i c a l C o n s t i t u t i o n , which prov ides t h a t i t i s 

the func t ion of the j u d i c i a l power t o judge and t o cause judgements t o be enforced 

in c r imina l mat te r s , and in a r t i c l e 167 the reo f , which reads as f o l l o w s : 

"The j u d i c i a l power alone has the power t o i n f l i c t punishment. The 
adminis t ra t ion may, however, punish any of fences committed aga ins t the 
law, r e g u l a t i o n s or ord inances , by a r r e s t f o r a pe r iod not exceeding 
f i f t e e n days or by a f i n e . I f the l a t t e r i s not pa id , the t i m e - l i m i t 
of the a r r e s t may be extended, but s h a l l not exceed t h i r t y d a y s . " 

This a r t i c l e does not p rov ide tha t the d e c i s i o n s taken by the admin i s t r a t ive 

au tho r i t y under i t s h a l l be sub jec t t o rev iew by the j u d i c i a l a u t h o r i t i e s . For 

t h a t reason, and a l s o because a r t i c l e 4 of the Cons t i t u t i on l a y s down the p r i n c i p l e 

of the separa t ion of the L e g i s l a t i v e , Execut ive and J u d i c i a l powers, any law 

which provided for such a r ev iew would be u n c o n s t i t u t i o n a l . 

A r t . 29 

Paragraph 1 of t h i s a r t i c l e s a y s : "Any a l i e n suspected of at tempting to, 

enter a country i l l e g a l l y may be a r r e s t ed by the a u t h o r i t i e s of tha t count ry" . 

This could be done only i f , t h e a l i e n in ques t ion was a l ready in the country which 

he was at tempting to e n t e r . I f not , the a u t h o r i t i e s of the country must not 

d e t a i n him, fo r i f they did so , t hey would not b e , r e s p e c t i n g the n a t i o n a l 

sove re ign ty of the country in which the a l i e n w a s . 

To a l low the j u d i c i a l au tho r i t y t o ac t in the cases contemplated in the , two 

paragraphs of t h i s a r t i c l e , new l e g i s l a t i o n would be requ i red in E l Sa lvador . 

Depor ta t ion in E l Salvador a t the present t ime i s an admin i s t r a t ive ma t t e r . 
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/ . . . 

A r t s . 30; 31 . 32 and 33 

With r e s p e c t t o the cases contemplated in d ra f t a r t i c l e 30; the re are va r ious 

l e g a l p r o v i s i o n s in E l Sa lvador : 

regard ing sub-paragraph ( a ) , a r t i c l e s 126l, 1262 and 126$ of the Code of 

C i v i l Procedure; 

regard ing sub-paragraph ( b ) , a r t i c l e 244 of the C i v i l Code and 

a r t i c l e 8, paragraph 3; of the Criminal Code; 

regard ing sub-paragraph , (c) : 1 . , persons of unsound mind, a r t i c l e 466 
of the C i v i l Code; and 2 . , a l c o h o l i c s and drug a d d i c t s , the Dangerous 

Condit ion A c t ; 

regard ing sub-paragraph ( d ) , t he Health Code. 

Where a l c o h o l i c s and drug add ic t s are concerned, the procedure prov ides 

f o r a r e a l court hear ing be fo re a judge in c r imina l m a t t e r s . 

The s p e c i a l p r o v i s i o n s la id ,down in the other a r t i c l e s r e f e r r e d t o above 

would r equ i r e ad hoc l e g i s l a t i o n . 

A r t s . 34, 35; 36 and 37 

These a r t i c l e s r e f e r t o a s t a t e of emergency in which " i t becomes necessary 

t o provide f o r s p e c i a l powers of a r r e s t and d e t e n t i o n " . A r t i c l e 175 of our 

Cons t i t u t ion s p e c i f i e s the cases in which the guarantees l a i d down in 

a r t i c l e s 154, 158 ( f i r s t paragraph) , 159 and 160 may be suspended; bu t the 

a r t i c l e s c i t e d e a r l i e r which are the guarantee aga ins t unlawful de ten t ion or 

imprisonment remain in f o r c e . 

To t ake care of the s p e c i f i c p r o v i s i o n s of the above a r t i c l e s of the d r a f t 

p r i n c i p l e s , amending l e g i s l a t i o n would be r e q u i r e d . 

With regard t o a r t i c l e 37; we wish to po in t out t h a t , under our Cons t i t u t i on , 

the Republic of E l Salvador i s not r e spons ib l e fo r unlawful a c t s committed by 

i t s o f f i c i a l s . 

A r t s . 38 and 39 

With r e f e r ence t o these a r t i c l e s , anyone who i s un lawfu l ly deta ined or 

a r r e s t ed may i n s t i t u t e proceedings under the r e l e v a n t a r t i c l e s a l ready mentioned 
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in t h i s r e p o r t . In add i t ion , in order t o obta in h i s r e l e a s e , he may apply 

for a w r i t of habeas corpus be fo re the Supreme Court of J u s t i c e or cour ts of 

second ins tance under the second paragraph of a r t i c l e 164 of the C o n s t i t u t i o n . 

A r t . 40 

Regarding t h i s d ra f t a r t i c l e , we wish to s t a t e tha t the persona l r e s p o n s i b i l i t y 

of Salvador ian o f f i c i a l s fo r the improper d i scharge of the du t i e s of t h e i r 

o f f i c e i s l a i d down in a r t i c l e 220 of the C o n s t i t u t i o n . As we pointed out 

b e f o r e , the S ta t e i s not he ld r e spons ib l e fo r a c t s committed by i t s o f f i c i a l s . 

A r t . 4 l 

The p r o v i s i o n s of t h i s a r t i c l e are in harmony wi th those of a r t i c l e 221 

of our C o n s t i t u t i o n , which guarantees the p r i n c i p l e s e s t a b l i s h e d in i t . 

" A r t . 221 ( f i r s t pa ragraph) . The p r i n c i p l e s , r i g h t s and o b l i g a t i o n s 
e s t a b l i s h e d by t h i s Cons t i t u t i on may not be modified by the laws 
r e g u l a t i n g t h e i r e x e r c i s e . " 

43. Malays ia 

22 November 1963 
ORIGINAL: ENGLISH 

"The p r i n c i p l e s enunciated in the above d r a f t su f f e r from too much emphasis 

be ing u n n e c e s s a r i l y p laced in favour of the i n d i v i d u a l s . There i s no harmony 

achieved in the r i g h t and duty of the Government (which rep resen t s the l a r g e r 

i n t e r e s t s of the community) t o govern and the r i g h t of the i n d i v i d u a l s concerned 

t o be f r e e from any form of r e s t r a i n t on t h e i r l i b e r t y . The p r i n c i p l e s seem to 

s t a r t wi th a p r i o r i assumption tha t i n d i v i d u a l s a re h e l p l e s s ange l s and t h a t 

a l l Government powers are bad and, t h e r e f o r e , i f e x e r c i s e d , must be s c r u t i n i z e d 

in such a way as not t o hamper the freedom of the i n d i v i d u a l s , de sp i t e the f a c t 

t ha t the a r r e s t and de ten t ion and the procedure emanating therefrom are j u s t i f i e d 

having regard to t he p r e v a i l i n g condi t ions in any p a r t i c u l a r count ry . Even 

though Malays ia i s a country which r ecogn izes and p r a c t i s e s Par l iamentary democracy 

based on the i d e a l s of the freedom of i n d i v i d u a l s , the need f o r some so r t of 
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safeguard in order t o r e s t r a i n the ve ry ex i s t ence of t h i s system and a l s o t o 

maintain law and order i s i n e s c a p a b l e . Thus, i t i s viewed tha t p r i n c i p l e s 

concerning human r i g h t s must be s t a t ed in a way which rep resen t s a happy ba lance 

between the freedom of the i n d i v i d u a l s on the one hand and the r i g h t s and d u t i e s of 

the Government t o govern on b e h a l f of and in the i n t e r e s t s of the community as 

a whole on the o the r . I f these d ra f t p r i n c i p l e s are accepted , most of our 

laws w i l l become i l l e g a l and hence i t would be ve ry d i f f i c u l t fo r the Government 

t o govern and maintain peace and s e c u r i t y and e s t a b l i s h order and good government. 

2. Fur ther , the p r i n c i p l e s s u f f e r from having too many d e t a i l s and e l abo ra t ions 

which cannot be app rop r i a t e ly c a l l e d ' p r i n c i p l e s ' . These d e t a i l s should be 

l e f t out and only p r i n c i p l e s should be s t a t e d . I f the p r i n c i p l e s are s t a t ed 

in such a way as t o encroach too much on the province of domestic j u r i s d i c t i o n , 

attempts t o c r ea t e a u n i v e r s a l standard of human behaviour through statement of 

p r i n c i p l e s of human r i g h t s w i l l not r e c e i v e much a t t e n t i o n and co-opera t ion 

of Governments. 

Spec i f i e d c omments 

3 . Without p r e jud i ce t o the r i g h t s of the Federa l Government from making 

fur ther comments on these p r i n c i p l e s , p r o v i s i o n a l comments are s e t out as 

f o l l o w s : 

A r t i c l e 1 

The second d e f i n i t i o n of a r b i t r a r y a r r e s t i s untenable from the po in t of view 

of our law s ince i t might b r i n g our law and even the Cons t i t u t ion in to c o n f l i c t 

wi th t h i s d e f i n i t i o n . 

A r t i c l e 3 - Ser ious of fences 

Our Penal Code does not know what a se r ious of fense means. An offence i s 

e i t h e r punishable by imprisonment or f i n e or by both imprisonment and f i n e . 

A r t i c l e 10 

For the purpose of computing a twenty-four hour p e r i o d , p u b l i c h o l i d a y s should 

not be counted. 
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A r t i c l e 13 

Paragraph 2 should he s t ruck o f f . 

A r t i c l e l4 - Paragraph 1 

Cur l a v a l lows an un l imi ted per iod of ex tens ion of de ten t ion provided the 

a r r e s t ed person i s brought be fo re the M a g i s t r a t e ^ Court once a week. The 

l eng th of de ten t ion i s , however, at the d i s c r e t i o n of the Magis t ra te wi th a 

r i g h t of the accused person t o have the M a g i s t r a t e ' s . o r d e r se t a s ide by the 

High Cour t . To cons ider whether or not per iod of de ten t ion should be extended, 

the Magis t ra te must have regards t o the nature of the ca se , i n t e r e s t of the 

community on one hand, and the i n t e r e s t of the accused on the o t h e r . S p e c i a l 

problems a r i s i n g out of the p o l i c e i n v e s t i g a t i o n w i l l be a good ground t o a l low 

ex tens ion , but no ex tens ion w i l l be al lowed i f having regard t o the nature of 

the case the consequence of a l lowing such extens ion would unneces sa r i l y prolong 

the accused ' s agony and anx i e ty about the c r imina l charge aga ins t him. 

As regards paragraph 3 of t h i s A r t i c l e , t h i s should be s t ruck out s ince our 

law does not r e cogn i ze minimum sen tence . Our law simply provides maximum 

sentence, the imposi t ion of which by Magis t r a t e s and Judges i s , however, only a 

matter of j u d i c i a l d i s c r e t i o n , having regard to the requirements of j u s t i c e in 

each p a r t i c u l a r c a s e . 

A r t i c l e 13 

I t i s not c l e a r what i s meant by a rev iew ex o f f i c i o . I f i t means t h a t rev iew 

ex o f f i c i o i s an o f f i c e r whose duty i s t o i n t e rv i ew and rev iew the cases of 

i n d i v i d u a l d e t a i n e e s , t h i s p r o v i s i o n does not e x i s t i n our Criminal Procedure 

Code, which governs a r r e s t and de ten t ion pending t r i a l . Our Cr iminal Procedure 

Code provides t ha t a person, i f a r r e s t e d , must be brought be fo re a Magis t ra te 

wi th twenty-four hours , and t h a t un le s s subsequently r e l e a s e d on b a i l , must 

be brought be fo re him once a week. 

A r t i c l e 16 

This i s t o be s t ruck o f f because in our law b a i l does not depend upon 

f i n a n c i a l s e c u r i t y . The t e s t which i s appl ied by our j u d i c i a l a u t h o r i t i e s i s 
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whether or not the person concerned, i f r e l e a s e d , w i l l a t tend the Court on the 

date when he i s asked t o . Thus, on the b a s i s of h i s good charac te r alone a person 

can he al lowed b a i l . 

A r t i c l e s 17 and 18 

These should be s t ruck o f f because i t would.be ve ry d i f f i c u l t t o work out 

in p r a c t i c e . Moreover, a person i s always presumed t o know the l aw. 

A r t i c l e 19 - Paragraph 3 

The phrase 'may be ordered by a Judge or other o f f i c e r au thor ized by 

law t o e x e r c i s e j u d i c i a l powers ' should be amended by s u b s t i t u t i n g fo r i t a 

phrase 'may be r e q u i r e d ' . The word 'only ' i n the second l i n e should be d e l e t e d . 

The r i g h t of the de ta ined person t o communicate should a l s o be l i m i t e d in favour 

of the need of the p o l i c e i n v e s t i g a t i o n t o be without any l e t and h indrance . 

Thus, a p rov i so t o t h i s e f f e c t must be included in t h i s A r t i c l e . 

A r t i c l e 20 

The l a s t two sentences beginning wi th 'he s h a l l be immediately' and ending 

wi th 'capable of defending h imse l f ' should be d e l e t e d . Our law has no p r o v i s i o n 

f o r l e g a l a id except in cases where a man i s charged wi th an of fence punishable 

wi th dea th . 

A r t i c l e 21 - Paragraph 1 

The l a s t sentence must be d e l e t e d . 

A r t i c l e 22 

Both paragraphs should be d e l e t e d . 

A r t i c l e 24 - Paragraph 3 

The express ion ' in the presence of h i s counsel and be fo re a judge or other 

o f f i c e r au thor ized by law t o e x e r c i s e j u d i c i a l power' should be d e l e t e d . 

A r t i c l e 2$ 

The second sentence should be d e l e t e d . 
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A r t i c l e 26 

The whole A r t i c l e should he d e l e t e d . 

A r t i c l e 27 

Paragraph 2 should he d e l e t e d . 

A r t i c l e 29 - Paragraph 2 

The l a s t two sentences beginning wi th the words 'such a r r e s t and de ten t ion ' 

and. ending wi th the words 'depor ta t ion proceedings are pending' should be d e l e t e d . 

A r t i c l e 32 - Paragraph 1 

The l a s t sentence beginning wi th the words ' I f he does not have counse l ' 

and ending wi th the words 'provide him wi th counse l ' should be d e l e t e d . Our 

law has no p r o v i s i o n f o r l e g a l a i d . 

A r t i c l e 36 - Paragraph 1 

The l a s t two sentences should be d e l e t e d . 

A r t i c l e 37 

The r i g h t of a person who , i s i l l e g a l l y de ta ined t o obta in compensation 

must be sub jec t t o the laws and r e g u l a t i o n s which may be passed by Parl iament t o 

l e g a l i z e c e r t a i n f a c t and indemnify c e r t a i n s i t u a t i o n . 

A r t i c l e 39 

This A r t i c l e should be d e l e t e d . In our law, a p u b l i c servant who executes 

the law i s not l i a b l e un less the re i s a proof of m a l i c e . " 
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44. Swi tzer land 

15 November 1%3 
ORIGINAL: FRENCH/GERMAN 

I 

A r t i c l e 11 

The immediate r e l e a s e of an a r r e s t ed person as the automatic consequence 

of an unwarranted de lay in b r i n g i n g him before a judge or other j u d i c i a l au tho r i t y 

might, in c e r t a i n c i rcumstances , be too extreme a course of a c t i o n . The 

punishment fo r such a de lay should not be v i s i t e d on s o c i e t y , y e t t ha t i s what 

would happen i f a person r e l e a s e d because he had not been brought be fo re the 

competent j u d i c i a l a u t h o r i t i e s in time were a dangerous c r i m i n a l . The magi s t r a t e s 

at f a u l t in not having g iven a hear ing t o an a r r e s t ed person w i t h i n the s p e c i f i e d 

t i m e - l i m i t of twenty-four or f o r t y - e i g h t hours , on the other hand, should be 

dec la red r e s p o n s i b l e , and the person not granted a hear ing wi th in the t i m e - l i m i t 

should, depending on the c i rcumstances , obta in r ed ress f o r i l l e g a l d e t e n t i o n . 

A r t i c l e l4 , paragraph 3 

Under some codes , the j u d i c i a l au tho r i ty has cons iderab le l a t i t u d e in f i x i n g 

the p e n a l t y . Such codes t he re fo re provide fo r a wide range between the maximum 

and minimum p e n a l t y . This i s the case in the Swiss Criminal Code, which 

p rov ides fo r a minimum term of imprisonment of th ree d a y s . 

Thus, in the case of of fences which on the face of i t appear t o be of a 

c e r t a i n degree of se r iousness and complexi ty , a remand in custody not exceeding 

one-ha l f of the minimum term of imprisonment would c l e a r l y be too s h o r t . 

A r t i c l e 18 

In some c a s e s , t he re may be good reasons fo r l e a v i n g i t t o the a r r e s t ed 

person t o decide whether or not he wishes h i s fami ly t o be n o t i f i e d or , in 

appropr ia te c a s e s , f o r pe rmi t t ing him t o n o t i f y them h imse l f i n the manner he 

th inks b e s t ( a r t i c l e 19, paragraphs 2 and 3 ) . The case may, fo r example, concern 

a f o r e i g n worker, a r r e s t ed fo r a r e l a t i v e l y harmless offence (such as a customs 

v i o l a t i o n , an offence under the game l aws , e t c . ) , whose fami ly i s s t i l l r e s i d i n g 

in h i s country of o r i g i n . 
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A r t i c l e 24 

The ques t ion a r i s e s whether i t i s not too much t o r equ i r e t ha t a. confess ion 

by the accused, i n order t o be v a l i d , must be made be fo re h i s c o u n s e l . In some 

c a s e s , a lawyer does not cons ider i t necessary t o be presen t every time h i s 

c l i e n t goes be fo re the examining j udge . Moreover, i n c e r t a i n e x c e p t i o n a l 

c i rcumstances , the examining judge may have v a l i d reasons fo r an in t e rv i ew wi th 

the accused at which the l a t t e r ' s counsel i s not p r e s e n t . A court c l e r k must, 

of course , always be presen t a t such i n t e r v i e w s . 

At the t r i a l i t s e l f , where the court cons iders a l l evidence f r e e l y and the 

accused has the r i g h t t o withdraw any prev ious con fe s s ions , t he re can ha rd ly 

be any reason not t o inc lude any vo lun ta ry confess ions made by the accused be fo re 

the examining magis t ra te in the records of the case , e i t h e r as an i tem of evidenc 

or as an item tending t o support the ev idence , , s o l e l y because they had been 

made in the absence of counsel fo r the de fence . 
A r t i c l e 25 

This p r o v i s i o n i s not n e c e s s a r i l y a safeguard fo r the accused, who may be 

mistaken about the imp l i ca t ions of the formula in quest ion ( tha t i s t o say, he 

may be unsure of the i n t e r p r e t a t i o n which w i l l be p l aced on h i s s i l e n c e ) , or 

who may cons ider i t t o be a mere f o r m a l i t y . 

A r t i c l e 30 

The wording used in sub-paragraph (b) ( " l awfu l order of a competent court 

or a u t h o r i t y " ) should a l s o be used in sub-paragraph (a) i n order t o cove r , in 

t h a t sub-paragraph a l s o , cases of non-compliance w i th l awfu l admin i s t r a t ive 

d e c i s i o n s . 

On the other hand, i t might perhaps be s u f f i c i e n t t o r e p l a c e sub-paragraphs 

t o (d) by the f o l l o w i n g gene ra l formula: "the a r r e s t or de ten t ion of a person 

pursuant t o a l a w f u l order of a court or competent a u t h o r i t y " . 

A r t i c l e 36 

The es tabl ishment of a s p e c i a l cour t , up t o h a l f of whose members might be 

drawn from, ou t s ide the j u d i c i a r y , does not appear t o provide a l l the necessary 

sa feguards . 
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I I 

Federa l Department of J u s t i c e and P o l i c e 

P o l i c e D i v i s i o n 

I t seems c l e a r from the preamble t o the d ra f t p r i n c i p l e s t ha t the i n t en t ion 

i s t o incorpora te them in an instrument s imi l a r t o the Un ive r sa l Dec la ra t ion 

of Human R i g h t s , which would se rve as a guide fo r the law and p r a c t i c e of 

a l l S t a t e s . Consequently, i t would be wrong to apply t o the d ra f t p r i n c i p l e s 

those c r i t e r i a which govern acces s ion t o a convention and, in so doing, t o 

enunciate the r e s e r v a t i o n s which Swi tze r l and , at l e a s t , would have t o make on 

the b a s i s of e x i s t i n g Swiss l aw. I t i s assumed, r a t h e r , t h a t qu i t e gene ra l 

comments from the standpoint of the safeguards of pe rsona l freedom proper t o 

a S t a t e r e c o g n i z i n g the r u l e of law are c a l l e d f o r , and tha t the Swiss r epor t 

should address i t s e l f t o the problems r a i s e d by the d ra f t p r i n c i p l e s , i r r e s p e c t i v e 

of the e x i s t i n g l aw. 

I t may be sa id f i r s t , as a gene ra l comment, tha t the i n t e r r e l a t i o n s h i p of the 

i n d i v i d u a l s e c t i o n s in to which the d r a f t p r i n c i p l e s are d iv ided r equ i r e s some 

c l a r i f i c a t i o n . A r t i c l e 1, which does not form pa r t of any of the va r ious 

s e c t i o n s , d e c l a r e s t ha t a r b i t r a r y a r r e s t inc ludes any a r r e s t under the p r o v i s i o n s 

of a law, the purpose of which, i s incompatible wi th r e s p e c t f o r the r i g h t t o 

l i b e r t y and s e c u r i t y of pe rson . Sec t ions 1-IV, which f o l l o w , dea l wi th the 

p r i n c i p l e s t o be r e spec ted in case of a r r e s t and de t en t ion : f i r s t , in c r imina l 

proceedings be fo re the j u d i c i a l a u t h o r i t i e s ; secondly , in admin i s t r a t ive penal 

p roceed ings ; t h i r d l y , in non-cr iminal admin i s t r a t ive p roceed ings ; and f o u r t h l y , 

in proceedings under s p e c i a l powers granted as a r e s u l t of a duly proclaimed 

na t iona l emergency. A r t i c l e 30 contains an obv ious ly r e s t r i c t i v e l i s t of the 

cases in which a r r e s t and de ten t ion are t o be permit ted in non-cr iminal p roceed ings . 

Thus, the ques t ion a r i s e s whether a r r e s t , or de ten t ion of any kind, in any 

cases t h a t cannot be subsumed under s ec t i ons 1-IV must be considered a r b i t r a r y 

w i th in the meaning of a r t i c l e 1 . None of the d r a f t p r i n c i p l e s s t a t e s t h i s 

e x p l i c i t l y , but ne i the r do they imply the c o n t r a r y . I t i s d e s i r a b l e , t h e r e f o r e , 

tha t t h i s po in t should be c l a r i f i e d . 



E/CN.4/835/Add.9 
Engl i sh 
Page 18 

Some c l a r i f i c a t i o n i s a l s o needed wi th regard to the r e l a t i o n s h i p between 

the p r o v i s i o n s of i n d i v i d u a l s e c t i o n s and those of other s e c t i o n s . Simply, 

as an example, the r e l a t i o n s h i p between s e c t i o n I I ( a r t i c l e 28) t o a r t i c l e 3 may 

be mentioned. 

Again , g r e a t e r c l a r i t y might be achieved i f the m a t e r i a l range of a p p l i c a t i o n 

of the p r o v i s i o n s of s e c t i o n I was even more p r e c i s e l y d e f i n e d . Persons suspected 

or accused of a c r imina l of fence inc lude persons who have been a r r e s t ed and 

deta ined fo r the purpose of e x t r a d i t i o n . Such de t en t ion , however, i s not the same 

as de ten t ion pending penal i n v e s t i g a t i o n , and wh i l e the r u l e s l a i d down in 

s e c t i o n I of the d ra f t p r i n c i p l e s may be appropr ia te t o the l a t t e r t ype of 

de t en t ion , they are much too complicated fo r de ten t ion fo r the purpose of 

e x t r a d i t i o n and would i n e v i t a b l y l e a d , t o an unwie ld iness in e x t r a d i t i o n 

proceedings which would serve ne i the r the purposes of the d ra f t p r i n c i p l e s nor 

the i n t e r e s t s of the a r r e s t e d pe r son . I t i s t rue t h a t a r r e s t f o r the purpose 

of e x t r a d i t i o n might conce ivab ly be regarded as f a l l i n g w i t h i n the scope of 

a r t i c l e 2$, paragraph 2, o f the d r a f t p r i n c i p l e s ; but t h a t c l ause r e f e r s t o 

a r r e s t wi th a view t o depor t a t ion , the l a t t e r term presumably be ing used in i t s 

t e c h n i c a l l e g a l sense ; e x t r a d i t i o n i s not the same as depor t a t ion , al though i t 

i s of ten s i m i l a r i n e f f e c t . Thus, i t i s reasonable t o doubt whether the d r a f t 

p r i n c i p l e s cover de t en t ion f o r the purpose of e x t r a d i t i o n a t a l l . 

I f i t was intended, however, t ha t de ten t ion fo r the purpose of e x t r a d i t i o n 

should be sub jec t t o the r u l e s s e t out in s e c t i o n I , i t must be poin ted out t h a t 

a number o f , p r o v i s i o n s in t h i s s e c t i o n would be inappropr ia te t o e x t r a d i t i o n 

p roceed ings . For example, i n the case p a r t i c u l a r l y of e x t r a d i t i o n arrangements 

between neighbouring S t a t e s , i t i s i nconce ivab le t h a t a r r e s t f o r the purpose of 

e x t r a d i t i o n should be r e s t r i c t e d t o cases where the accused has f a i l e d t o appear 

in cour t wi thout s u f f i c i e n t cause , as a s t r i c t i n t e r p r e t a t i o n of a r t i c l e 3 would 

r e q u i r e , or t h a t e x t r a d i t i o n proceedings should be conducted wi thout the 

de ten t ion of the accused . Again , the p r o h i b i t i o n , in a r t i c l e 5, of de ten t ion 

un less the re i s reasonable cause t o b e l i e v e t h a t the person deta ined has committed 

a s e r ious o f f e n c e , would r u l e out the system customary in Europe, of e x t r a d i t i n g 

without i n v e s t i g a t i n g ques t ions of g u i l t or of f a c t , s ince the mere e x i s t e n c e of 

a warrant or order of a r r e s t can s c a r c e l y be regarded as reasonable cause w i t h i n 
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the meaning of the d ra f t p r i n c i p l e s . Another impediment inappropr ia te t o 

e x t r a d i t i o n proceedings i s the p r o v i s i o n , in a r t i c l e 26, t ha t the a r r e s t ed 

person s h a l l not remain i n . p o l i c e custody a f t e r j u d i c i a l confirmation of the 

warrant or order of a r r e s t . 

Sec t ion I I I p r o v i d e s , in connexion wi th non-cr iminal p roceed ings , t ha t 

a r r e s t o r . de t en t i on s h a l l he permit ted only in the cases mentioned in a r t i c l e s 29 

and 30, i . e . , p r i m a r i l y in the case of persons who attempt t o enter a country 

i l l e g a l l y ( a r t i c l e 29; paragraph l ) or who are t o he deported ( a r t i c l e 29; 

paragraph 2) , and a l s o in the case of persons of unsound mind, a l c o h o l i c s or 

drug add ic t s ( fo r the purpose of t h e i r t reatment or r e h a b i l i t a t i o n ) , persons 

wi th i n f e c t i o u s d i s e a s e s , minors, and persons f a i l i n g t o comply wi th the l a w f u l 

order of a cour t ( a r t i c l e 30). This r a i s e s the f o l l o w i n g ques t ions , in 

p a r t i c u l a r : 

(a) I s the removal of a person from a country (Ausschaffung) "depor ta t ion" 

w i t h i n the meaning of a r t i c l e 29, paragraph 2? No d e f i n i t i o n of t h i s 

term i s g i v e n , e i t h e r in the d r a f t p r i n c i p l e s contained in s e c t i o n I I I 

or in the corresponding explanatory passage in the r epor t (pp. 249 e t s e q q . ) . 

I t must he assumed, however, t ha t the term i s used in i t s t e c h n i c a l l e g a l 

sense and covers only the j u r i d i c a l i n s t i t u t i o n known to Engl i sh l aw. 

Nor, cn the other hand, do persons t o be removed from the country 

(auszuschaffen) come w i t h i n the scope of a r t i c l e 29, paragraph 1, and 

they are covered by a r t i c l e 30, paragraph 1 ( a ) , only i f they are t o be 

expe l l ed (ausgewiesen) by a cour t o rde r . Moreover, the explana t ions g iven 

on page 249 of the repor t i n d i c a t e t ha t t h i s p r o v i s i o n dea l s p r i m a r i l y 

wi th a r r e s t under an order t o appear in c o u r t . However, t o our knowledge, 

both expuls ion (Ausweisung) and removal (Ausschaffung) by admin i s t r a t ive 

a u t h o r i t y , are so. common t h a t they should c e r t a i n l y be covered by the 

d ra f t p r i n c i p l e s . C e r t a i n l y , not a l l the d e c i s i o n of an admin i s t r a t ive 

au tho r i t y are cha l lenged in cour t , even where such ac t ion i s p o s s i b l e . 

Once they have become en fo rceab le , however, i t must be made p o s s i b l e 

t o execute them manu m i l i t a r i , and fo r t h i s purpose a r r e s t must be pe rmi t t ed . 

A p r o v i s i o n t o t h i s e f f e c t should t h e r e f o r e be added t o the d ra f t 

p r i n c i p l e s contained in Sec t ion I I I . Reference may a l s o be made in t h i s 

connexion to the comments above on de ten t ion f o r the purpose of e x t r a d i t i o n . 

/... 
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(b) Does a r t i c l e 30 cover the care of the neg lec t ed or depraved, or 

persons u n w i l l i n g t o work, or of the feeble-minded, under the p r o v i s i o n s 

of w e l f a r e l e g i s l a t i o n ? 

These persons cannot simply be c l a s s i f i e d as be ing "of unsound 

mind" w i t h i n the meaning of paragraph 1 ( c ) . The explana t ions g iven 

on pages 24°, e t seqq. of the r epor t seem t o i n d i c a t e t h a t the term 

r e f e r s only t o persons who are menta l ly i l l i n the medical s e n s e . 

Neve r the l e s s , in the absence of a d e f i n i t i o n , t h i s cannot be determined. 

In any even t , the i n s t i t u t i o n a l care of the neg lec t ed or depraved or 

of persons u n w i l l i n g t o work should be dec la red p e r m i s s i b l e in the 

d r a f t p r i n c i p l e s , s i nce in many cases i t i s necessa ry and unavoidable in 

the i n t e r e s t of the person concerned. Care of t h i s kind cannot be 

simply branded as a r b i t r a r y because i t i s not mentioned in the d r a f t 

p r i n c i p l e s . 

( c ) What p r i n c i p l e s s h a l l apply t o persons whose presence in the S ta t e 

of r e s idence i s i l l e g a l bu t who, fo r s p e c i f i c r ea sons , cannot be 

removed from the t e r r i t o r y of t h a t S t a t e ? 

From the wording of a r t i c l e 30 of the d ra f t p r i n c i p l e s i t must 

be assumed t h a t the a r r e s t of such persons and t h e i r confinement in 

i n s t i t u t i o n s , or any other l i m i t a t i o n of t h e i r pe r sona l freedom, 

w i t h i n the meaning of the d r a f t p r i n c i p l e s , should be regarded as 

a r b i t r a r y . Neve r the l e s s , t he r e may be compell ing reasons fo r such 

a c t i o n , and where such reasons e x i s t i t would appear unreasonable t h a t 

the S t a t e of r e s idence must e i t h e r r e f r a i n from such ac t i on or stand 

accused of apply ing measures t h a t are a r b i t r a r y w i t h i n the meaning 

of the d r a f t p r i n c i p l e s . An add i t ion t o s e c t i o n I I I i s t h e r e f o r e 

d e s i r a b l e in t h i s connexion a l s o . 

(d) What p r i n c i p l e s s h a l l apply t o the t r a n s f e r or conveyance in t r a n s i t 

through a S t a t e of persons t o be e x t r a d i t e d from another S t a t e t o a 

t h i r d S t a t e , or handed over t o a t h i r d S t a t e f o r the purpose of 

conf ronta t ion wi th other accused persons? 

This ca tegory of persons again l i e s o u t s i d e , t h e purview of e i t h e r 

a r t i c l e 29 or a r t i c l e 30 of the d r a f t p r i n c i p l e s . There a re , however, 
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b i l a t e r a l agreements under which each Cont rac t ing S ta te i s r equ i red , 

i n such c a s e s , t o keep in de ten t ion and d e l i v e r t o the a u t h o r i t i e s 

of the other S t a t e persons t ranspor ted through i t s t e r r i t o r y . In any 

event , the t r a n s f e r or conveyance in t r a n s i t of p r i sone r s i s an e s s e n t i a l 

f e a t u r e of i n t e r n a t i o n a l l e g a l a s s i s t a n c e . I t can s c a r c e l y he the 

i n t en t i on to d e c l a r e continued de ten t ion a r b i t r a r y in such cases 

al though i t i s provided f o r in b inding i n t e r n a t i o n a l agreements. 

From these c o n s i d e r a t i o n s , which do not c l a im to be exhaus t ive , i t i s c l e a r 

t ha t the p r o v i s i o n s of s e c t i o n I I I of the d r a f t p r i n c i p l e s s t i l l d i s c l o s e c e r t a i n 

omissions and r e q u i r e fur ther r e v i s i o n . Otherwise, t he re would be a danger 

of producing a pure ly d e c l a r a t o r y statement much of which would be doomed from 

the ou t se t t o have only a t h e o r e t i c a l v a l u e , because i t f a i l e d t o t ake in to 

account c e r t a i n n e c e s s i t i e s of na t i ona l l i f e and i n t e r n a t i o n a l i n t e r c o u r s e . 

In t h i s connexion, i t may a l s o be asked whether j u d i c i a l rev iew of d e c i s i o n s 

on a r r e s t and de ten t ion - which the authors of the d r a f t p r i n c i p l e s appear t o 

regard as the only means of p rov id ing safeguards in a S t a t e t ha t r e cogn i ze s 

the r u l e of l a v - t oge the r wi th the constant success ion of fu r the r r ev iews 

p r e sc r i bed throughout must not i n e v i t a b l y l ead t o an over loading of the cour t s 

or an e x c e s s i v e p r o l i f e r a t i o n of new c o u r t s . One r e s u l t of such a t rend may 

be t h a t j u d i c i a l proceedings r e l a t i n g t o d e c i s i o n s on a r r e s t and de ten t ion 

become a matter of r o u t i n e , wi th f a r g r e a t e r damage t o r e s p e c t fo r pe rsona l 

freedom than would be caused i f such d e c i s i o n s were reviewed through the 

p rocesses of admin i s t r a t i ve law, provided tha t the l a t t e r were sub jec t to 

r i go rous c o n t r o l and to the c r i t i c i s m of pub l i c opinion and of the l e g i s l a t u r e . 


