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TRANSLATION

I, The intention of the Urited Nutions to estoblish principles on freedom from
arbitrary arrest and detcirtion is welconed The Focrel Government is convinged
of the value which such principles nay acqguire os o onns of onsuring inereascd
protoetion cgeinst arbitroary cetion by the cuthoritics, In ordcr to achieve, as
soonl s possible, « domprehonsive cnd oxoct conformity between, on the one hend,
low and preetice ond, on the other hand, thoe prineiples to be cstoblished, it
woull be advisable to tuke into sccount not only the.basic conceptions of the
Anglo-~smmcriecan legel systom, but ¢lso thosc of thd continontcl suropecon systen,
which are in very close nccordcnce with the provisions of the Zuropezn Convention
for the Protection of Humen Rights and Fundomentel Frocdoms of 4 Novembbr 1950,
sttention should o150 be gziven to the ilews developed at the Meeting of the United
Netions Consultativc Group on the Prcvention of Crimc and the Trestment of
Offenders held in Goneva from 5 to 15 Docurber 1961, In this connoxion, the
Federcl Govermncnt welicves it appropricte to make the following comments on

norticular provisions of the draft:
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II. Ad article 5

Thile the idea that detention pending investigation should be allowable only
where serious offences are involved is to be welcomed in principle, it should be
remembered bthat the prevention and punishment of less serious crime, such as begging,
Vagrancy or prostitution, would be almost impossible unless detention pending
investigation could be ordered for these offences., The Federal Government assumes thos
detention pending investigation may in future be ordered for these less serious
offences also, .since in &nglish law thc term "offence" covers minor as well as major
infringements of the law. The Federzl Government is of the opinion therefore that
the term "serious offence” should be understood to.include all offences of any
consequence for which a penalty involving deprivation of liberty is prescribed.

Under article 5, paragraph 1l{c), of the European Convention for the Protection of
Human Rights ard Fundemental Freedoms of 4 November 1950, deprivation of liberty is
permitted if arrest or detention is necessary to prevent the person concerncd from
comitting an offence. The danger of a further offence being committed has already
becen embodied as grounds for arrest or detention in the procedural law of various
countries of continental Europe. Article 5, paragraph 1 (¢), of the European
Convention on Human Rights should also be taken into account in drafting article 5
of the Principles. One of the points made at the above-mentioned Meeting of the
United Naticuis Consultative Group at Geneva, too, was that the main purpose of the
detention of untried persons was to prevent the suspect from committing new crimes
or from cuusing harm to himself or others. Representatives of some States also
held the view that in the case of serious crimes there was no alternative to deter*”or
(United Nutions document ST/S04/SD/CG.1 of 28 May 1962, paragraph 102).

Ad_article 6

The Federal Government assumes that the expression "on application® does not
mean o formal application but only a request submitted to the judge. It would lead
to difficulsy 3f the issuc of a warrant or order of arrest were made dependent
on o formal application, Thus, for example, under German law the judge must some-
times issue the warrant or order of arrest without an application from the public
prosccutor (the police have no right of application in any case). This situation
arises chiefly in cases where a person placed under provisional arrest is brought

before a judge by the police.
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It does not seem absolutely necessary fér the pfotection of the person arrested
or detained that, as provided for in paragraph 2, the warrunt or order of arrest
should be shown to him within twenty-four hours. Perhaps it would be enough to
provide that the warrant or order of arrest shall be madec known to the arrested
person without delay and shall subsequently be handed over to him.

Ad article 7

In the Federal Republic, an offender found in flagrante delicto who it is

\,

suspectéd might escupe or whose identity cannot be immcdiately established may be
arrested, not only by the police or other legally authorized officials but also by
anyone, for the short time required to obtein his personal particularsQ For the
prosccution of an offence for which no measure involving deprivation of liberty is
Jpresceribed by law, it should be possible to detzcin the suspect for a short period
of time to obtain his personal puarticulars. Besides being provided for by the
German rules of criminal procedure, this arrangement is allowed under article 5,
paragraph 1, of the furopean Convention for the Protection of Human Rights and
Fundamental Freedoms. It would appear to be expedient to take this provision of
the Turopecn Conventicn on Human Rights into account.

Ad orticle 8

irticle 8 prohibits the uss of force agcinst the person to be arrested unless
he resists or attempts to escape, The term "use of force', however, also includes,
for eciemple, the handcuffing of the arrested person. This méasure may become
necessary because the offender is particularly dangerous or because, without
actually having attempted to escape, he is suspected of being likely to do so.
The generzl prohibition of the use of force contained in article 8 would mean én
unjustifiable restriction of the safegucrds which are necescary in connexion with a
detention or arrest and which must remain permissible.

Ad article 9

The Federal Government interprets the term "of the reasons for his arrest! in
article 9 as meaning'ﬁot the specific grounds for suspicion, but the fact of the
issue of a warrant or order of arrest and the charge againét him which it contains,
as evident to the police officer making the arrest from the copy of the order which ;
he uses for the purpose, for in making the arrest the police may have knowledge of
the warrant or order of arrest, but not of the specific grounds which led to its

being issued. Any steps bvaken to enlighten the arrested person as to the grounds for
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the arrest would therefore, at the time of the arrest, have to be confined to
informing him of the issue of the warrant or'order as such and of the charge against
him.

Ad article 10

To prevent abuses in the application of the second sentence in article 10,
paragraph 1, the Federzl Government would consider it expedient slightly to extend
the time-limit for bringing the arrested person before a judge. The time-limit of
twenty~-four hours is a little too short. In many cases poorly-staffed poiice
stations would not be able to keep within the time-limit, particularly as it may be
necessary at the same time to interrogate witnesses or to secure clues and traces
80 a8 to be in a position to submit the indispensable minimum of evidehce to the
judge who is to make the decision =s to detention (article 4, paragraph 1). It is
therefore to be feared that, owing to the somewhat rigid time-limit of twenty-four
hours, an arrangement along the lines of the sscond sentence in artiele 10,
parcsraph 1, would be open to abuse, It is consequently proposed that consideration
be given to the more flexible solution of German law - a solution which has also been
incorporated in the Constitution of the Federal Republic of Germany - whereby the
crrosted person must be brought before the judge not later than the day after the
arresv. This provision has proved its value in practice. Reference is zlso made
to article 5, paragraph 3, of the Huropean Convention for the Protection of Human
Rights and Fundamental Freedoms which, instead of fixing a strict time-limit, provides
that the arrested person shall be brought promptly before a judge.

It is cssumed that article 10 does not prohibit the police from releasing a
provisionally arrested person (article 7) on their own authority, for it would be
definitely against the interests of the arrested person if, instead of being
released immedistely by the police when the suspicion against him lapsed, he had
in certein circumstances to rcmain in custody for some length of time in order to
be brouzht before the judge.

Ad article 13

Article 13 presumes two types of warrant, i.e. the "order of arrest" authorizing

o ‘deprivation of liberty of up to twenty~four hours and leading to the procedure
mentioned in articles 9 to 12, and the "order of detention" permitting a deprivation

of liberty not exceeding four weeks. It may be pointed out that German law recognizes
only one type of judicial warrant. There are no strict limits on the duration of

the detention which may be authorized by a warrant issued by a judge, Such a warrant
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mey be issued even if the accused has not yet been heard. This epplies in particular
if the accused has absconded or is in hiding. If, however, the accused is arrested
on the strength of the warrant, he must be brought before the judge, who must then
give him a hearing. The judge decides, according to the results of the hearing
whether or not the warrant should be maintained, If he considers that the warrant
should be maintained, there is no need to issue a new warrant, as article 14 seems
to require, and the arrested person remzins in custody on the strength of the original
warrant,

It is assumed thot article 13 does not require the introduction of two btypes of
warrant in countries whose law hus not previously provided for such a procedure.
Ad article 14

The imposition of a definite limit on the length of time for which dstention

may be ordered is perheps in accordance with Anglo-American criminel procedure, but
it is not quite appropriatc to the'continental European system, which is governed
by the ex~officio principle. Unler the criminal procedure of continentual lurope,
the due release of the detainee is ensured through the obligation of the Public
Prosecutor to investigate the exonerating circumstonces also, and through the
obligation of the julicial suthorities to Be'sure at all times that the grounds
for detention still exist. t may further be pointed out that experience of
aifficult cases hus shown the time-limits provided for in the second end third
sentences of paragraph 1 to be insufficient for a proper investigation, It would
therefore seem appropriate to extend: the time-limit cfter which the continuction
of detention would be subject to the sxistence of serious reasons and the decision
of & higher judicigd authority. A btime-limit of six months is proposed. Provision
for such a time-limit has already been included in a Government bill amending the
Germen Cole of Criminal Procedure.

Paragraph 3 does not sufficiently take into account the wide range of punishment
provided for by the lesal system of continental Lurope. Thus, for instance, under
Gormen law, punishment for larceny ranges from one dsy's te five years' imprisonment,
If, therefore, paragraph 3 werc upplicable, the result might be that 4 person accused
of larceny could be detained pending investigation only for twelve hours. Paragraph 3
should thereforc be deleted, An adequate limitation of the period of detention is

guaranteed by paragraph 1.
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Ad article 15

As the ex-officio reviews of detention provided for in article 15 take place at
relatively short intervals, they threaten to prolong detention to the detriment of the
detainee, It would therefore seem expedicnt to lengthen the intervals between reviews.
Although under German law a formal ex-officzio review of detention only tekes place
within certuin time-~-limits renging from three weeks to three months, the prosecuting
euthorities must at all times during the‘period of detention consider ox-officio, cond
alsco without formal review, the question of whethor the grounds for detention still exist.

It is not clear whether by the cxpression "by someone on his behalf' a representative
of the detainee, in particular his counsel, is meant. The intention is perhaps that
apulication in the interests of the detaince may be made by any third party. This
would be in accordance with article 38, paragraph 3. It is doubtful, however, whether
there is any need for application by a third party to be guthorized, and under German
law there is no parallel for this, The detainee and his counsel will usually be the
ones most likely to know what steps should be tuken amainst the detention oxder,

A4 crticle 17

As the draft is intended to serve for protection against arbitrary arrest and

detention, it would probably be sufficient if the obligation to provide information
extenfed only to information concerning appeal against the warrant or order of detention.
The court, moreover, cannct tell at each stage of the proceedings which rights and
obligations may happen to be in the interests of the person detained or arrested. Iir
the accused has legal counsel, the provision of such extensive information by the

court would be uncalled for. It should therefore be provided that -~ apart from
informetion regarding appeal against the order of detention - additional infermation by
the court regarding rights and obligations should be given only if the. arrested ox
detained person expresses to the court his desire for such information.

Ad article 19

The German rules of criminal procedure take into account the principle of the

indulgent treatment of the detained person,Awhich requires that he shall not be
accommodateu among prisoners, nor, so far as it can be avoided, with other detaineces.
Accommodation together with other detainees is often not in the interests of the
arrested or detained person, particularly in view of the danger of ill-treatment by
other inmates. In many cases solitary confinement may even be absolutely necessary
to prevent the detainee from prejudicing the results of the investigation by
communicating information to other detainees or the outside world through fellow-

detainess, The prohibition of solitary confinecment should therefore be deleted.
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It moy be recclled that under Rule No. 86 of the Standard Minimum Rules for the Treat-
ment of Prisoners mentioned in crticle 27: paragraph 2, of the draft, arrested or
detained persons st sleep alone in single rooms.

Ad article 20

The Federal Government construes the expression "provide" to meen that the
arrested or detained persdn who has not sueceeded in finding legnl counsel wilkl be
supplied with the adlresses of solicitors. If, however, it means that the court must,
ex~-officio, provide counscl for phe arrested or detained person, this should be regarded
as necessary only in cases where the detention has lasted for some time (say, three
months).
Ad article 21

The implementation of this provision could lead to difficulties in cases where there

is a denger that the arrested or detained person might prejudice the invostigation,
The possibility of supervising communicuation with counsel should not thereforc be ruled
out entirely, The Federal Government is of the opinion, however, that supervision
of the arrested or detained person's communication with his counsel is so serious a
matter that it should be ordered only by the judge. In cases in which the suspected
perscn has been tcken into custody because it was feared thst, if left at liberty, he
might prejudicé the results of the investigation, provision should therefore be made for
the possibility of proceeding as follows: where the investigation might.otherwise be
jeopardized, the acceptance of communications which the detained person is not allowed
to inspcet may, by order of the judge, be refused, and consultations with counsel may
take place only in a judge's presence.

Article 21 provides for communication with counsel by telephone without the
pessibility of censorship. Since in these circumstances it is hardly possible to
establish whether the arrested or detained person is really speseking with counsel,

unrestricted freedom to communicate with counsel by telephone should not be allowed.
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id article 22

This provision, lilke those of articles 24 and 25, has no basic connexion with
the object of the draft, i.e, to afford protection against arbitrary detention and
arrest, Provisions concerning the examination of records and documents, the right
of counsel to be present during examinations, the prohibition of certain methods of
interrogation, the vrohibition of the use of evidence obtained by violating the
wrohibition on the use of such methods, the obligation to inform the arrested or
detained person of his right to maintain silence - all these are just as imnortant
to suspected or accused persons who are at liberty. To nrevent undesirable in-
verted conclusions, such provisions should be avoided in & draft which dezls only
with detention and arrest, The following additional comments may, however, be

made on the particular provisions:

a) There should be no provision entitling an accused person to examine records
and documents, Such documents would provide the cccused with o rich source of
ideas as to how he might prejudice the results of the investigation.  The danger
“that the detained person may temper with the docuwents,and porticularly with the
pieces of evidence contained therein, should not be underestimoted. Hor 1s it
advisable to give counsel an unrestricted right to inspect records and documents,
thereby énabling him to interfere with investigations by the Prosecution, It
should therefore be prbvidbd that, so long as the investigation is in progress, the
nrogecuting authorities need permit the exanination of records and documents only

in so far as this can be done without jeopardizing the investigation.

The right of counsel to be present st every exemination of the arrested or
detained person or of witnesses or experts, os provided for in waragraph 2, cannot,
for practical reasons, be implemented while the investigation is in progress if
orilly because of the delay in the proceedings which notification of counsel would en-
teil, The more prompbtly the Public Prosecutor takes action in tie first place,
the better are the prospects of an adequate clarificction of the facts. The »pro-
cedural law of continental Zurope is based on the princinle thot the purpose of
criminal proceedings is to discover the material truth; and this is an axiom

which should be enbodied in the United Nations Princinles, There should be no



need for counsel to be admitted to all examinations of the arrested or detained
nerson, for, under German law at any rate, only statements made in court during
the trisl are usually of any conseguence, The case is different, however, where,
srior to the trizl, the judge, for speclal reasons, conducts Dreliminsry investi—
gabtions, such as the interrcgction of witnesses or experts, or visits the scene;
for these are procedures which anticinete such he:rins of evicdence s normolly
takes place at the trial itself, In such cases provision should be macde for
counsel to be notified of the time /hen evidence is to be taken, [However, it is
#lso recommended that a »rovision be included to the effect that counsel need not
be notified in ccses where rotificavic is impracticadble owing to the donger of
aeley, This would apply to cases where evidence muy have ceased to exist by the
time counsel Ls arrived (e.g. when the witness is dying). .creover, it should be
pointed out that, under the present wording of paragraph 2, counsel could deley the
examinction nerely by feiling to attend, a position which camnot be considered

acceptable,

ad_article 2.4

This provision is welcomed, but the wording of some detuils could be improved

50 a

w

to give the arrested or detained »erson grecter protection,

The term Yinducements of any kind” does not seem to be concrete enough. Per-
haps a more precise definition of what was vrobrbly intended would be: "threets of

unlawful ncesures or the wrowise of an adventage not provided for by law". The

tern "orotrocted cuestioning' is somewhot vague; it dis not clear how freedom of

ct

action or decilsion can be impcired by such

QO

uestioning, Fnrtnvrmore, if a com~
retent examinction is to be carried cut, the interrogator must be allowed to
exerclse his discretion os to the noint ot whilch o particuler guestion is to be
csked, In this connexion a prohivition of deceit would .be sufficie nt; and the
prohibition of protracted questioning could therefore be omitted without disad-

ventaze
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The reference in paragraph 2 to eny statement that "may" be obtained by one
of the prohibited methods mentioned in paragranh 1 seems too brozd. The question
snould be whether the statemsnt "is" obtained by one of these methods., farther-
more, it scems to be going a little too far not only to forbid the use of state-
ments obtained by the prohibited methods but also to exclude downright any evidence,
even if obtained b other mecns, merely because it hns somehow been obtained in
connexion with the non-admissible stntement., (n the other hand, it is necessary
tc stote explicitly that the wnrohibition in parozranh 1 cpplies with or without
the arrested or detoined person's consent, and thet stetements obtained in
violation of the prohivition may not be used in evidence even if the arrested or

debtained person cgrees to their use.

<p

The wording of wnarazranh 3 is decidedly too narrow, The confession made by
an arrested or detained person to persons otner than a judge should also be ad-—
missible in evidence cgainst hinm. This is in accordance with the continental
Zuropean principle of criminal procedure that the cim should be to discover the
truth, he regquirement that the confessicn must have been made voluntarily is
covered by »naragraph 1 and need not be repeated., Tinally, naragranh 3 is
drafted in such a way that counsel would be able to prevent 2 usable confession
from being obtzined sim>ly by folling to attend the examination of the arrested
or detained nerson. The guestion should be considered whether‘paragraph 3

should not simply be deleted,

Ad article 25

A protective measure recuiring the arrested or detained person to be in—
formed before every examination or interrogation of his right to maintain
silence seems to be going too far. The convevance of this informetion would,
however, seen approprizte before the first examination by the police, the Public
Prosecutor or the judge as the case 12y be; eand nrovision for this hos now been

made in & German Government bill to amend the Ccde of Civil Procedure.
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id article 26

Under Germen law, detention iustitutes are generally under the cuthority of
the Director of fublic Prosecutions. The officisls of an institute for detention
vending investigetion are therefore not fully independent of the authorities con-
ducting the investigation, It would, however, be sufficient for the protectiorn

of the arrssted or detcined nerson to reguire thet after being brought before the

|_h

judge he should ve nlaced in an institute which is independent of the police.

&

id article 30

1T, as it so appears, the term "sentence of o competent court' covers only
sentences and not also other judiciel declarctions such @¢s decisions and orcers,
article 30 would seem to be very narrow, -The situctions listed in sub-paragraphs
(a) to (d) cover most cases in which, under German lew, deprivation of liberty
is permissible under general or special police regulations, Névertheless, various
situations in which, under German law, deprivation of liberty is clearly justified
are not mentioned, although in these cuses, too, deprivsetion ol liberty would scen
to be aporopriate and is entirely competible with legal theory. it would therefore
seenn desirable to cxpand =t least two of the ressons which ére listed as justifying
deprivation of liverty., To sub-poragraph (a)’ shauld be added, in zccordance with
the corresponding provision of the Zuropean Convention on Human Rights, article 5,
paragrash (1) (b): "or in order to secure the fulfilment of any obligation pre-
scribed by law", This would also cover coses in widch a court, in the event of
non-fulfilment of an order, based on law, issued by certain public authorities, may
impose a penalty of coercive detention instead of a fine which would be irrecovercble.
Provision for such coercive detention has been mede, for exomple, in German tax

legislation,

In addition, sub-paragraph (c) should be extended so #s to orovide that vagrants
or »ersons unwilling to work may be placed in penitentiaries by decision of a court
for the purpose of rehebilitation. article 5, marcoraph (1)(e) of the Euronean
Convention on Human Rights, which in zenerzl corresponds with article 30, paragraph
l(c), of the Srinciples, has this desirable oroader sense, In addition, a new
sub-paragraph resdin; cs follows should be inserted:

"(e) the arrest or detention of soldiers in accordonce with military
aisciplincry regulotions™.
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o explicit rention is mede of cases in which the volice may lovfully arrest
wersons for short »eriods to remove existing or imiinent dangers to public security
and order, such as the case in which a Derson is‘taheh into custody by the »olice
for a short neriod for his own protection., The Government of the Federal Republic
of Germany assumes that such deprivation of liberty for a short period is not pro-

hibited by the Principles.

Ad article 31

)

Since according to German lew no wrﬁtten order is, or, in the uature of the
case, can be,required for nrovisionsl arrest under the wmilitary disciplinery
regulations, there should be no reference to article 30, paragranh l(e), in article
31. article 31 should therefore begin as follows:

"o person shall be arrested or deteined on any of the grounds set
forth in article 30, veragroohs 1(a) to (d), above, excent ........”

Ad article 32, varagriph 1

It is not clear why the arrested or detained nerson should be heard only in

paragranis 1(a), 1{b) uzad 1(c), and not also in

I

the cases covered by article 30,
the cases covered by article 29 and article 30, parcgraph 1(d). lowever, this is
not of any vrocticel importence in the Federal Renublic of Germany, where the

rizht to be given & hearing is guarcuteed by the Constitution, although in certain

1

emergencies (e.g. in the case of wrovisional arrc noenents),a »rior hearing may be
dispensed with, This prectice, however, does mnot onpear to be pronibited by

article 32,

There are fundamental objceciions to the second anc third sentences of
neragraph 1. Thile it is true tiet in certain procedures under Germon law the
versons concerned have the right to avail themselves of counsel of their own
choosing, neither the court nor any other authority is obliged to inform them of

this right; nor would this seeri to be necessary.

The rule laid down in the third sentence of nerasrapn 1, whereby the person
concerned must be provided with counsel if the interest of justice so requires,

also goes further than German law, The relevant Federal Act on court procedure
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in case of deprivation of liberty, which is aprnliceble 1n cases of ceprivation of
liberty under the Aliens hejistriotion Order, the Federal Soclel sssistance ict,

the Federal Infectious Diseases act snd the Venereal Liseases Prevention ict mokes
no provision at all for the sssignuent of counsel, Only in eescs where the person
concerned nas not been heard ie he provided with a curator for the »Hrocecdings

in court,  Under only i few of Lue Jaws of the German linder governing court pro-—
cedure 1in. cases of the confinement of persons of unsound mind, drug addicts or
alcoholics, is therc provision for the assignment of counsel, The conpulsory
assigmment ol counscl would thus be controry to a number of laws governing court
nrocedure in cases of deorivation of liberty, The Covernment of the Federal
Republic of Gcra ny cannot at wresent see any nced to vrovide for the assignment of
counsel in all such casesg, It mey be mentioned that, as far as confincment for
medical reasons is concerned, many people in the mecical profession regard the
assignment of céunsel s a measure harnful so the well~being of the person to be

confined,

ad articles3L to 37

The need to regulate the powers of arrest and detention in emergencies is
recognized, However, overy.rdgulation of this lkind must, on the one hand, be
such that it will not be abused in minor e rgenéies so as to weaken constitutional
guarantees, and mst, on the other hond, contaih no rules which it is elready
obvious that the State aubthorities could not obscrve in cascs of extrene cnergency,

even with the best intentions.

1% seems doubtful, for instonce, whether it would in fect always be possible
to keep within the time~liiidt of twenty-Tféur hours . rovided for in article 36,

Time-1limits expressed 1n hours should be renlaced by o rnore flexible arrangement.

It is elso very doubtful whether it would be nossivle in an extreme emergency
to hesr the detained nersonls eounsel witnin the short »rescribed time—-limit.
Frovision should therefore be made for the hearing counsel as soon as the oppor—
tunity arises. Thc suie applies to periodic review of detention »rovided for in

erticle 36, paragraphs 2 end 3, Consideration should be given to the guestion
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whether the difficulties to be coved with in emergencies would not be better met
by more flexible regulations than by short rigid time-limits. A reguletion which
made more a~llowznce for the possible nractical difficulties would only add to the

validity of the proposcd princinles,

Aid article 33

It does not seen fitting that the zccused erson ry take nroceedings even if
he is only in imminent danger of beins arrested, In such cases it is by no neans
certain thot a warront or order of arrest will actually be 1ssued; aence recourse
to the court would not be o necessar; neasure for the »rotection of the accused.
The words "or is in iruvinent dangser thereof" and "or to prevent the threatened
injury" should tierefore be deleted, It dees not seem necessery for the protectio
of an arrested or detained person who challenges the legality of his arrest or
detention that he should invariably, as provided for in weragraph 2, be brought
before a judicial suthority. his may even be to the arrested, or detained person's
disadvantage, as for example when the decision in & case whnere the legality of the
rarrant or order of arrest is challenged has to be made by a higher judicial
authority, and it takes some time to tronsport the arrested or detained nerson
to the seat of that authority. The second sentence of paragraph 2 should

therefore be reconsidered,

Under German law, the person sentenced to punishment mmst, in principle,bear
the costs of the proceedings, Morcover, costs are charged when, for example in
sroceedings regerding the confinement of nersons of unsound mind the legality of the
confinement is challenged and the chullenge is unsuccessful or withdrawn., There

would seerm to be no urgent need for adopting a different arrangement,

The power of any person to institute proceedings ns provided for in paragraph
3 secms to be superfluous, since the arrested or detained person and his counsel
can be left to exercise their rights as they see fit, In its present form the

provision would only be an incitement to litigious persons,

]

It does not see. desiroble to vrescribe couwpulsory Denel or disciplincary sanc-—
tions for every cooe in which o srocedure controry to the law is cdopted through
negligence. Such sanctions could Lo o serionc bpedinont to action by the Drose~
cutine suthoritics, The oblisstion to anpl disecinlinery messures ot least when an

irfringerert o cormitted throseh neliscence, wvould be a violstion of the princinle

anre dicceiplinary Lo,



