ADM NI STRATI VE TRI BUNAL

Judgenent No. 439

Case No. 483: VAN BRANTEGHEM Agai nst: The Secretary- CGeneral
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Arnold Kean, President; M. Ahnmed Gsman;
M. loan Voi cu;

Whereas, on 9 Novenber 1988, Ronny Paul Van Branteghem a
former staff nmenber of the United Nations Devel opnent Programme,
hereinafter called UNDP, filed an application the pleas of which
read as foll ows:

"1l. The subject of the appeal brought before the Joint
Appeal s Board concerned the decision of the United Nations
Devel opnment Programre (UNDP) requiring the Applicant to
refund the costs of the hone | eave travel of hinself and his
famly. The Panel recommended that this decision be

resci nded and this recomendati on was accepted by the
Secretary- General;

2. Wt hout being solicited hereto by UNDP, the Joint
Appeal s Board has fornulated, on its own initiative and

wi t hout any di scussion hereof between all parties involved, a
recommendati on on the recovery, by UNDP, of the Applicant's
repatriation travel costs of hinmself and his famly. The
Applicant requests the Tribunal to find that this recommen-
dation is not pertinent to the case and that the Board has
exceeded its conpetence by considering an issue which is not
related to UNDP's denand,

3. I n accordance wth the contents of the above
par agraph 2, the Applicant requests the Tribunal to find that



the decision of the Secretary-CGeneral should not have been
sought on the unrelated nmatter of repatriation travel costs
and that, therefore, this part of the final decision should
be di sregarded,

4. Besi des the fundanental error of procedure, described in
t he foregoi ng paragraphs, the Applicant requests the Tribunal
to find that the demand for refund of repatriation travel
costs - which has never been directed or brought by UNDP to
the Applicant - is, noreover, nmade untinely and, therefore,

wi thout effect to the Applicant.

5. The Applicant requests the Tribunal to find that the
explicit mutual agreenent between UNDP and the Applicant,
concluded at the tinme of the repatriation travel and whereby
the latter costs would be borne by UNDP, was a valid

agr eement .

6. The Applicant requests the Tribunal to demand UNDP to
rel ease the Applicant's final paynents, including salary and
commut ati on of accrued annual |eave, w thheld since Novenber
1986 on grounds now resci nded by the Secretary-General."

Whereas the Respondent filed his answer on 12 Decenber 1988;
Whereas the Applicant filed witten observations on
16 January 1989;

Wereas the facts in the case are as fol |l ows:

On 14 August 1985 the Applicant, a Bel gian national having
his residence in Spain, was offered a fixed-term appoi ntnment for one
year as Programme Adviser in the UNDP office in Khartoum Sudan; the
appoi ntment woul d be at the L-3 level, governed by the 200 Series
Staff Rules. He accepted this offer of appointnment on 24 August
1985 and entered on duty on 1 October 1985. By a cable dated
24 Cctober 1985, UNDP advi sed himthat, upon recommendation of the
Appoi nt mrent and Pronotion Board, the Associate Adm nistrator of UNDP
had approved the Applicant's appointnent at the P-3 | evel under the
100 Series Staff Rules, the other details of the initial offer
remai ni ng the sane. The Applicant cabled his acceptance on
28 Cctober 1985. On 20 Novenber 1985 the UNDP Division of Personnel



sent him in duplicate, "your Letter of Fixed-Term Appoi ntnent

for a period of Two Years" as Assistant Resident Representative
(Programme). The Applicant was requested to sign and return the
copy but he did not do so. Also on 20 Novenber 1985 a Personnel
Action formwas issued, with a copy to the Applicant, recording his
appoi ntnent for a fixed termof two years as Assistant Resi dent
Representati ve (Progranmme).

On 9 April 1986 the Applicant requested that his spouse and
his two daughters be authorized to travel under accel erated hone
| eave to Spain in early May 1986. The D vision of Personnel granted
this request on the sanme day on the understanding that the Applicant
woul d al so travel on honme | eave during 1986 and woul d spend at | east
15 days in Belgium The Applicant's dependants took their hone
| eave in Spain in May/July 1986 and the Applicant took his in
Bel gi um and Spain from3 to 24 July 1986.

On 21 Septenber 1986 the Applicant tendered his resignation,
whi ch was accepted by UNDP effective 30 Novenber 1986. The
Applicant returned to Spain, where he had been recruited, his
repatriation travel and that of his dependants being paid by UNDP

On 19 March 1987 the Division of Personnel inforned the
Applicant that the criteria for the hone | eave he had taken from
3 to 24 July 1986 had not been net due to his resignation; his hone
| eave entitlement had becone due in Cctober 1986 at which tinme he
had accunul ated 24 points; his contract being for two years through
30 Septenber 1987, his hone | eave had been authorized on the
under st andi ng that he was contractually covered for six nonths
beyond the date that he accrued 24 points; the Division of Personnel
was therefore unable to process paynent of his final entitlenments
until he made a cheque payable to UNDP in the anount of $5,563.97
whi ch he had incorrectly received in respect of his hone |eave. On
1 April 1987 the Applicant asked the Division of Personnel to
reconsider its position, arguing inter alia that his contract had




not been for two years since he had deliberately omtted to sign the
revised letter of appointnent. 1In a reply dated 15 April 1987 the
Di vision of Personnel reiterated its demand and on 25 May 1987 the
Appl i cant requested the Secretary-Ceneral to reviewthe
adm ni strative decision of UNDP to recover the expenditure rel ated
to his dependants and his own hone | eave.

On 20 July 1987 the Applicant | odged an appeal with the Joint
Appeal s Board. The Board adopted its report on 13 Cctober 1988.
The Board's consi derations, conclusions and recomrendations read in
part as foll ows:

"Consi der ati ons

35. The Panel noted that the Respondent, invoking staff rule
105. 3(b) (ii), contends that UNDP had to recoup the cost of
the appellant's hone | eave travel from hi mbecause the
expectation that he would serve for at |east six nonths
beyond his return fromhone | eave was not fulfilled due to
his resignation. The Panel could not agree with this
contention. The staff rule referred to does indeed enunerate
anongst the conditions for eligibility for hone | eave that
the staff nenber's service nust be expected by the Secretary-
Ceneral to continue for at |east six nonths beyond the date
of his or her return fromthe proposed hone | eave. However,
neither that rule nor any other staff rule states that the
staff nmenber nust refund the costs of his honme | eave trave

if this expectation is not fulfilled, even if this is due to
hi s resignation.

36. On the other hand, there is a staff rule which deals
wth exactly that situation. This is staff rule 107.4(a)

whi ch provides that a staff nenber who resigns within six
months followi ng the date of his or her return fromtravel on
home | eave shall not be entitled to paynent by the

Organi zation of return travel expenses for hinself or herself
and famly nmenbers unless in the opinion of the Secretary-
Ceneral, there are conpelling reasons for authorizing such
paynment. The Panel concluded that upon the appellant's

resi gnati on UNDP shoul d have applied this rule rather than
paying for his return travel and that of his famly and
thereafter demandi ng that he reinburse the costs of their
home | eave travel



37. Regarding the conflicting contentions of the parties
concerning the enploynent status of the appellant after

30 Septenber 1986, the Panel considered that it need not
resolve this conflict since there is no doubt that the
appel l ant was enpl oyed by UNDP from 1 October 1985 until

30 Novenber 1986 and that his enpl oynent ended as a result of
his resignation. These circunstances, in the view of the
Panel, bring the case under staff rule 107.4(a).

Concl usi ons

40. The Panel concluded that there was no basis in the Staff
Rul es for the Respondent's claimthat the appellant should



refund the costs of the travel on home | eave of hinself and
his famly in May-July 1986.

41. The Panel concluded that upon the appellant's
separation, UNDP should have applied staff rule 107.4(a).
Since UNDP had not done so, the Panel concluded that the
appel l ant had received the benefits of repatriation travel at
the cost of UNDP contrary to the Staff Rules and UNDP was
therefore entitled to recoup those costs fromthe appellant.

Recommendati ons

42. The Panel recommends that the decision requiring the
appellant to refund to UNDP the costs of the travel on hone
| eave of hinmself and his famly should be rescinded.

43. The Panel recommends that the Secretary-CGeneral consider
exercising his discretion under staff rule 107.4(a) to waive,
in this case, the requirenent that the staff nmenber work six
nmonths after return from hone | eave or forego the right to
repatriation travel.

44, Failing this, the Panel recomends that the appellant be
required to refund to the UNDP the cost of repatriation
travel for hinmself and his famly."

On 19 Cctober 1988 the Under-Secretary-General for Adm nistration
and Managenent advised the Applicant that the Secretary-Ceneral,

havi ng re-exam ned the case in the light of the Board's report, had

deci ded

"to accept the Board's unani nous recommendati ons:

(a) to rescind the decision requiring you to refund to
UNDP t he costs of the travel on hone | eave of yourself
and your fam |y nenbers,

(b) to require you to refund to UNDP the cost of
repatriation travel for yourself and your fam |y nenbers
in accordance with staff rule 107.4(a) based on your
resignation wiwthin six nonths follow ng the date of your
return fromtravel on hone |eave and in this connection
to make any necessary financial adjustnents, and

(c) to take no further action on your case."



On 9 Novenber 1988 the Applicant filed wth the Tribunal the
application referred to earlier.

Whereas the Applicant's principal contentions are:

1. The only issue raised by the Respondent related to the
home | eave travel costs of the Applicant and his dependants. By
adding to it another unrelated issue - that of repatriation travel
costs - the Joint Appeals Board acted ultra vires because its
recommendation on this matter had not been solicited either by the

Appl i cant or by the Respondent.

2. The issue of repatriation travel costs is not pertinent
to the Respondent's demand and was never subject, before and during
the recourse procedure, of any discussion between the Respondent and
t he Applicant.

3. By analogy with staff rule 103.15, it appears |ogical
and fair that the Oganization, if it wanted to demand the refund of
the repatriation travel costs, should have clained such refund
wi thin one year after the repatriation travel

4. In the absence of a formal contract from 1l October 1986
t hrough 30 Novenber 1986, the Applicant was, by explicit and witten
mut ual consent between UNDP and hinself, given the benefits of
repatriation travel costs.

5. The Applicant has not been offered the opportunity to
comment on the conposition of the Panel.

Whereas the Respondent's principal contentions are:

1. The Applicant was subject to the Staff Rules at the tine
his repatriation travel and that of his famly was paid by UNDP

2. There was no tinme-limt barring the Secretary-General
from seeki ng recovery of the repatriation travel costs erroneously
paid to the Applicant.

3. The Joint Appeals Board acted within its conpetence in



making its recommendation to the Secretary-CGeneral in the instant
case.

4. Even if the Applicant had not had an effective
opportunity to comrent on the conposition of the Joint Appeals Board
Panel , he was not prejudiced thereby.

The Tribunal, having deliberated from9 to 17 May 1989, now
pronounces the follow ng judgenent:

| . The Respondent relies on staff rule 107.4 (a) as having
deprived the Applicant of his entitlenent to paynent of return
travel expenses for hinself and nenbers of his famly. The
paragraph in question reads as foll ows:

"(a) A staff nenber who resigns before conpleting one
year of service or within six nonths follow ng the date of
his or her return fromtravel on hone |eave or famly visit
shall not be entitled to paynent of return travel expenses
for himself or herself and fam |y nenbers unless, in the
opi nion of the Secretary-Ceneral, there are conpelling
reasons for authorizing such paynent."

The concl udi ng words of the paragraph clearly give the Secretary-
General discretion to authorize such paynent.

1. Upon the resignation of the Applicant, the Respondent deci ded
to authorize the paynent and it was in fact paid but, subsequently
inspired by a recommendati on of the Joint Appeals Board, the
Respondent has now wi thhel d suns ot herw se due to the Applicant, so
that the Respondent may recover the amount of the return travel
expenses previously paid.

L1l In the view of the Tribunal, it is not open to the
Respondent, once he has exercised his discretion by authorizing
paynment of these expenses, to reverse his decision and to require



repaynment by the Applicant, in the absence of sonme fundanent al

m st ake of fact or sone elenent of fraud not present in this case.
To hold otherwi se would be to expose staff nenbers to decisions of
the Adm nistration which were reversible at wll.

| V. I n consequence, the Respondent's reversal of his decision was
w thout effect, and it is unnecessary for the Tribunal to decide
whet her it was void for other reasons advanced by the Applicant,

i ncludi ng the maki ng of a recommendati on by the Joint Appeals Board
on an issue not brought before it by the parties.

V. The Tribunal accordingly orders that the Respondent shal

bear the return travel expenses of the Applicant and his famly
menbers and shall cease to withhold the equival ent anmount from suns
ot herwi se due to the Applicant.

\Y/ Al'l other pleas are rejected.

(Si gnat ures)

Arnol d KEAN
Pr esi dent

Ahnmed OSMAN
Menmber

| oan VA CU
Menmber

Ceneva, 17 May 1989 Jean HARDY
Acting Executive Secretary



