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Preface®

Success in endeavours of this kind draws from the contribution of a very large number
In November 2006, a delegation from the Commission on Legal Empowerment of the
Poor visited a teeming open air market (known as the ‘Toi market’) in an impoverished
neighborhood in Nairobi, Kenya. To picture the market, imagine a mall without walls
—or, for that matter, a roof or a floor — where each business is represented by a small
table or a blanket laid on the ground. Imagine, as well, a surrounding area that is no-
torious for poor sanitation, pollution and crime. Floods are frequent. About one person
in five has HIV/AIDS. Most of the residents lack legal title to the ramshackle dwellings
they call home or to the tiny businesses upon which they depend for a living. These
are men and women who are vulnerable and disadvantaged in every way — except for
one — they are determined not to be victims.

About a decade ago, the sellers in the market created a communal savings plan to
which each contributed fifteen cents a day. The money was used for small business
loans and to make civic improvements, such as a public bath. Fifteen cents a day may
seem a trifling sum, but in that place and for those people the payment often meant
forgoing the purchase of new clothes for a child, food for the family, or a used bicycle
for transportation. This was democracy at its purest — the willing surrender of a private
benefit to build a ladder out of poverty for the community as a whole. Proposals for
loans and projects were approved openly and collectively, with consent signified by the
wiggling of fingers and the clapping of hands. Over time, the fund grew by tiny incre-
ments to more than $200,000.

This was still not much in a market with 5000 stalls crammed together, selling
everything from toys and cabbage and to spark plugs and flip-flops. Still, the savings
plan was a source of hope and pride to people who had put their faith in cooperative
action, understood the importance of abiding by shared rules, and were doing every-
thing possible to help themselves. Their courage underlined our conviction that those
who consider poverty to be just another part of the human condition are ignorant, for
the poor do not accept it, and when given the chance, will seize the opportunity to
transform their lives. Because of what we saw and the people we met, the Commission
left Nairobi encouraged.

Then, in December 2007, Kenya held a presidential election. The voting was flawed
and fights broke out. Hundreds of people died and the market we visited was com-
pletely destroyed. There is literally nothing left.

*reprinted from Volume |



In reply to its expression of sorrow and concern, the Commission received a letter
from Joseph Muturi, one of the market leaders. He wrote that the social fabric built
up over decades had been torn, and that people had been forced into exile in their
own country, simply because of their ethnicity. ‘We have gone back in time,’ he wrote,
and ‘it will take us many years to come back to the level where we were both socially
and economically.” He observed that it had taken Kenyans to make Kenya; and now
Kenyans had broken Kenya; but they would — he was sure — recover it again, although
at an expense of time and resources that could never fully be regained.

The lesson is clear. When democratic rules are ignored and there is no law capable of
providing shelter, the people who suffer most are those who can least afford to lose.
Creating an infrastructure of laws, rights, enforcement, and adjudication is not an
academic project, of interest to political scientists and social engineers. The establish-
ment of such institutions can spell the difference between vulnerability and security,
desperation and dignity for hundreds of millions of our fellow human beings.

In his letter from the ruins of the Toi market, Joseph Muturi said that ‘the big task
that has occupied me is to try to bring the people together in order to salvage our
sense of community.” Creating a sense of mutual responsibility and community on a
global basis is a key to fighting poverty and a challenge to us all. It is our hope that
this Commission report, with its recommendations, will help point the way to that goal
and to a better and more equitable future for us all.

Respectfully,

Madeleine K. Albright Hernando de Soto

Co-chairs
Commission on Legal Empowerment of the Poor
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Introduction

Co-chaired by former US Secretary of State, Madeleine Albright and Peruvian econo-
mist Hernando de Soto, the Commission on Legal Empowerment of the Poor is the first
global initiative to focus specifically on the link between exclusion, poverty and law.

Poverty manifests itself in multiple ways. One of the staggering facts about poverty

is that the vast majority of the world’s economy lives their daily lives in what is often
referred to as the informal or extralegal sector. At all levels (individual, family, commu-
nity and national) the lack of access to effective legal protection and formal policy and
welfare systems, as well as a lack of recognition of economic assets/activities, worsens
existing vulnerabilities and further constrains the economic and social development
opportunities of the poor. When the majority of the world’s populations live their lives
in the informal sector, and the formal economy is dwarfed by the informal, the result
is lower growth, less revenue and less room for investment in health, education and
infrastructure. In addition, corruption and the resulting governance problems may
affect the informal sector even more than the formal sector; this is significant due to
the known negative impact on economic development, poverty reduction and effective
social service provision.

The Commission’s unique mission is built on the conviction that poverty can only be
reduced if governments give all citizens, especially the poor, a legitimate stake in the
protections provided by the legal system, which should not be the privilege of the few
but the right of everyone. Thus the Commission sets out to explore how nations can
reduce poverty through reforms that expand access to legal protection and opportuni-
ties for all. The Commission, which is composed of policymakers from all over the
world with long experience leading reform initiatives, is unique in that it seeks to solve
problems as opposed to deliberating them.

There are both similarities and differences in the way countries around the world, and
over time, have approached the challenge of legal empowerment. These experiences
are only partly understood, both in terms of their key attributes and their outcomes.
Furthermore, there has been no systematic effort to compare or synthesise lessons
learned across global experience in this area. One of the essential tasks of the Com-
mission is to examine a representative selection of such experiences in order to iden-
tify promising reform paths and tools. Ultimately the Commission seeks to use these
experiences to influence real outcomes on the ground. In order to succeed, the Com-
mission must achieve fundamental change in relation to how international development
institutions approach development and poverty reduction, as well as capture the public
interest around the world and stimulate demand for such changes at all levels.

One of the objectives of the Commission is to legally empower informal sector actors



so that their informal contracts have the protection of the law, and that a safe, secure
and equitable way is found for their integration within the mainstream economy. This
is considered necessary for empowering them to derive due benefits from the growing
national and global economy.

The key elements of the strategy to achieve the desired outcomes are as follows:
e Create political climate for change.

e Synthesize global knowledge relevant to the legal empowerment agenda. To this end,
four areas of focus have been identified: Access to Justice and Rule of Law, Property
Rights, Labour Rights, and Legal Mechanisms to Empower Informal Businesses.
Working groups have been established around each of these themes. A rapporteur or
technical team-leader, who works closely with the working group Chair (a member of
the Commission), to coordinate its work, manages each working group.

e Promote the legal empowerment agenda at national and regional level and capture
local experiences.

e Develop policy recommendations and tools that will guide policymakers in the imple-
mentation of reforms at the country level.

Gender equality and the rights of indigenous communities are central to the legal
empowerment agenda. These issues have been mainstreamed across the work of the
Commission, and specific strategies and recommendations have been generated in all
its areas of work.

This is the second of two volumes of the report of the Commission on Legal Empow-
erment of the Poor and consists mainly of the outcomes of five working groups es-
tablished to inform the Commission’s deliberations through substantive work in the
thematic areas of Access to Justice and Rule of Law, Property Rights, Labour Rights,
Business Rights and with respect to overall implementation strategies. The working
groups consisted of a core of between five and seven experts and stakeholders in their
individual capacities from around the world, with leading edge expertise and experi-
ence in the theme to be studied.

Each chapter is devoted to the findings of one of the working groups and numbered
accordingly.

Chapter 1, Access to Justice and Rule of Law, focuses on how the poor can be legally
empowered and poverty reduced by improving access to justice and expanding the

rule of law, as defined by national views and structures. The working group considered
the top-down and bottom-up processes necessary for generating effective reforms and
practical recommendations, and examined the legal tools accessible to all citizens so



that they can protect their assets and use them to create trust, obtain credit, capture
investment, access markets, raise productivity and protect their rights.

Chapter 2, Property Rights, examines how the poor can be legally empowered and
poverty reduced when they have fungible rights over property and other assets in a
transparent and functional manner. Because capital has a tendency to concentrate,
contributing to the economic exclusion of marginalized groups, legal systems, which
give the poor access to structured businesses, expanded markets and labour rights are
required for their legal empowerment.

Chapter 3, Labour Rights, looks into how the poor can be legally empowered and
poverty reduced when the gap between the formal and informal economy is bridged
and labour rights are respected. The working group studied the factors that constrain
participation in the formal economy and the challenges to enforcing labour rights. The
group made practical recommendations on how to facilitate convergence between for-
mal and informal systems and the enforcement of labour standards.

Chapter 4, Business Rights, studies the factors that preclude the poor from benefiting
from full participation in the formal economy, with a specific focus on the regulatory
environment for micro, small and medium sized businesses. It also examined local
financial capacity and incentives for lenders to expand access to credit for individuals
and enterprises owned or operated by the poor.

Chapter 5, Road Maps for Implementation of Reforms, synthesises the key practi-

cal outputs of the work of the other chapters / working groups into a tool kit for use

by policymakers around the world. Work in this chapter draws on existing guidelines,
frameworks, manuals, indices, indicators and other related aids, which can help the
key audiences of the Commission and facilitate the implementation of its policy recom-
mendations. The aim of the tool kit is to support policymakers in proposing reforms
and, once implemented, in measuring their results.

The chapters contained in this volume reflect the views of the respective working group
members, though not necessarily the view of the Commission.

Naresh C. Singh,
Executive Director of the Commission
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ONE

Access to Justice and

the Rule of Law



1. Introduction

The Commission on Legal Empowerment of the
Poor (CLEP) emphasises reforms to the law and
justice sector that will provide poor people with
the institutional environment, protections, and
incentives that they need to realise their full ca-
pabilities and reap the maximum potential return
on their existing assets. This in turn requires legal
protection for physical assets (property rights),
human capital (labour rights), and the ability to
engage in profitable market transactions (entre-
preneurial rights). Poor communities also require
basic services that cannot be supplied efficiently
in the private market, such as essential utilities,
a healthy environment, public security, and a
social safety net. The legal system must protect
access to both private rights and public goods if
poor people are to be able to escape poverty.

Poor people tend to live in communities with
scarce resources. The challenge for the justice
system, those who govern and their international
partners is formidable: How to turn the law into
an effective tool for those living in absolute pov-
erty — people living with less than a dollar a day?

The optimistic goal of our working group for
Chapter 1 was to identify promising strategies for
legally empowering poor people to have access

to justice. In the process, we investigated best
available practices and solicited suggestions dur-
ing a series of national consultations organised by
the Commission (CLEP), and we reviewed evalu-

ation studies of access to justice programmes
conducted by various NGOs. It was apparent that
academic research had delivered many case stud-
ies about informal justice systems in developing
countries.

n addition to the focus on practice, experience
Iand the variety of outcomes, we propose to
consider theory. Although law and development

is a recognised research topic (since the 1960s),
there is as yet no generally accepted framework
our working group could use for analysing access
to justice issues. Many strands of research, how-
ever, from institutional economics to negotiation
theory and from legal anthropology to the analysis
of market failure, can yield information about the
most promising strategies for providing access to
justice. Law and development, operating under
the name of legal empowerment, is one particu-
lar strand the Commission could usefully build

on (Golub and McQuay 2001; Golub 2003), and
there are others using bottom-up perspectives (Van
Rooij 2007). More generally, bottom-up and em-
powerment approaches have been part of the de-
velopment agenda since the late 1990s (Narayan
2005), and they have now become building blocks
of programmes such as the World Bank’s work in
Community Driven Development and, more recent-
ly, its Justice for the Poor programme.

In addition to issues of practice and theory, we
will consider legal principles. It may be difficult



to achieve access to justice for the poor through
a formal justice system, but the ideals of the rule
of law are an indispensable part of the vision of
the legal empowerment agenda. Legal Empower-
ment of the Poor requires a society governed by

the rule of law. While the ‘rule of law’ has different

meanings in different contexts, US Justice An-
thony Kennedy (a Commissioner of the CLEP) has
defined the rule of law as requiring fidelity to prin-
ciples regarding law being superior and binding,
non-discriminating, respectful of people, giving
people voice and their human rights, and effective
(see Textbox 1 for his and other definitions).

Rather than attempting a comprehensive survey
or a tailor-made theoretical framework, this chap-
ter focuses on varying aspects of the access to

justice issue. Section 2 addresses a widespread
and so far underappreciated problem: many poor
people lack any sort of legal identity or formal
legal recognition, and as a result they are com-
pletely excluded from the formal protections of
the state legal system and as beneficiaries of
public goods and services. Section 3 turns to the
basic challenge for our working group: How can
the justness and fairness of what is delivered be
improved? How can the costs be reduced? Four
strategies to improve access to justice are dis-
cussed. We start at the client end of the supply
chain with facilitating self-help and education.
Then we move on to the provision of legal servic-
es, the development of procedures that are better
suited to legal needs and resources of the poor,
and the potential of informal justice.

Box 1 Rule of Law and Justice

he rule of law (....) refers to a principle of govern-

ance in which all persons, institutions and enti-
ties, public and private, including the state itself, are
accountable to laws that are publicly promulgated,
equally enforced and independently adjudicated, and
which are consistent with international human rights

equality before the law, accountability to the law, fair-
ness in the application of the law, separation of pow-
ers, participation in decision-making, legal certainty,
avoidance of arbitrariness, and procedural and legal
transparency.

(...)"ustice” is an ideal of accountability and fair-
prevention and punishment of wrongs. Justice implies
victims and for the well-being of society at large. It is
and, while its administration usually implies formal
Jjudicial mechanisms, traditional dispute resolution

mechanisms are equally relevant. The international
community has worked to articulate collectively the

norms and standards. It requires, as well, measures to
ensure adherence to the principles of supremacy of law,

ness in the protection and vindication of rights and the
regard for the rights of the accused, for the interests of

a concept rooted in all national cultures and traditions

substantive and procedural requirements for the ad-
ministration of justice for more than half a century
(Rule of Law and Transitional Justice in Conflict and
Post-Conflict Societies Report of the Secretary-General;
S/2004/616 of 23 August 2004).

The Law is superior to, and thus binds, the government
and all its officials.

The Law affirms and protects the equality of all per-
sons. By way of example only, the law may not dis-crim-
inate against persons by reason of race, color, religion,
or gender.

The law must respect the dignity and preserve the
human rights of all persons.

The Law must establish and respect the constitutional
structures necessary to secure a free and decent soci-
ety and to give all citizens a meaningful voice in formu-
lating and enacting the rules that govern them.

The Law must devise and maintain systems to advise
all persons of their rights and just expectations, and

to empower them to seek redress for grievances and
fulfilment of just expectations without fear of penalty or
retaliation. (Kennedy 2007).




Theoretical perspectives that inform this analysis
are reducing transaction costs, as well as rem-
edying market failure like imperfect information.
Section 4 addresses the related but distinct issue
of access to justice in relation to the bureaucracy
of public administration. It considers how the
poor can get access to the complaint structures
of the state and the public administration. Con-
clusions are drawn in a final fifth section.

2. An Access to Justice
Cornerstone: Legal Identity

The Nature of the Problem

One important basis of legal empowerment is ‘le-
gal identity’: the formal, legal recognition by the
state that a person exists. In developed countries,
citizens take this for granted. Whether through a
birth certificate, national ID card, or other means,
they are empowered to own property, legally work,
contract to buy and sell goods, receive govern-
ment benefits, vote, initiate a complaint through
the channels of public administration, bring suit
in a court of law, or avail themselves of other le-
gal protections.

But the situation in many developing countries
is much different. Weaknesses in the manage-
ment of birth registries, costly and time-consum-
ing procedures needed to register, and other
obstacles can make securing a legal identity a
challenge. And a person without legal identity

is denied a whole range of benefits essential for
overcoming poverty. She may be unable to at-
tend school, obtain medical services, vote in
elections, get a driver’s license, or open a bank
account. Moreover, those who lack a formal legal
identity are often unable to take advantage of
anti-poverty programmes specifically designed for
them. Those who lack a formal identity may also
be especially vulnerable to exploitative practices,
including child labour and human trafficking.

The importance of providing all people with for-
mal legal recognition has long been recognised.
Indeed, the Universal Declaration of Human
Rights announced over 50 years ago that, “Eve-
ryone has the right to recognition everywhere as

a person before the law” (Art. 6). The Universal
Declaration also affirmed the right of all people to
‘nationality,” meaning the right to be considered a



citizen of some state (Art. 15). Subsequent glo-
bal and regional human rights treaties have reaf-
firmed and refined the basic human right to legal
recognition and nationality.? (It should be noted
that legal registration and citizenship, though
related, are distinct issues. One can have uncer-
tain citizenship even in the presence of a valid
birth registration. The primary focus of the cur-
rent discussion is the issue of registration, though
the issue of citizenship is necessarily also part of
the discussion, given the close linkages between
the issues.)

espite this formal recognition of a funda-
Dmental individual right to a formally rec-
ognised legal identity, however, the lack of legal
identity remains a widespread problem. Although
reliable systematic data is limited, the available
evidence suggests that the number of people
who lack a legal identity number in the tens of
millions (UNICEF 2005). Those without legal
identity are disproportionately poor, and are often
members of disadvantaged indigenous peoples or
other ethnic minorities.

In Latin America, for example, some estimates
put the number of “functionally undocumented”
Bolivian citizens as high as two million or close
to one-third of the total population; in some parts
of the country, over 90 percent of the population
lacks a valid form of identification (Ardaya and
Sierra 2002). In Peru, approximately one million
Peruvian highlanders have no legal identity and
no legal rights (Axworthy 2007). In several Argen-
tine municipalities, some 15 percent of potential
beneficiaries of an anti-poverty programme were
unable to participate due to the lack of a valid
national ID card (IADB 2006). According to
UNICEF (2005), roughly 23 million South Asian
children — over 60 percent of all children born
in the region — are born but not registered each
year. In Nepal, about four-fifths of all births are

unregistered, which means that upwards of four-
fifths of Nepalese citizens may be denied lawful
access to education, employment opportunities,
and the political process (Laczo 2003). Things
are not much better in sub-Saharan Africa: over
half of all children in this part of the world are
not registered, meaning that each year approxi-
mately 15 million children are born without the
means to access either the formal economy or
government-provided social services. Worldwide,
approximately 40 percent of children in devel-
oping countries are not registered by their fifth
birthday, and in the least-developed countries,
this number climbs to a shocking 71 percent
(UNICEF 2005).

It is therefore no exaggeration to describe the
current situation as a worldwide governance cri-
sis. Effective remediation of this crisis requires
both a diagnosis of its causes and an assessment
of different strategies for reform.

Addressing the Causes of the Legal
Identity Crisis: Incapacity, Exclusion,
and Avoidance

Although no two countries are exactly alike, the
legal identity crisis appears to have three primary
causes:

e First, many countries lack an effective bu-
reaucratic system for providing accessible,
reliable, and low-cost registration services for
all people who would like to formally register
themselves with the state.

e Second, in far too many countries the denial
of legal identity is the result of a deliberate
interest in excluding certain groups from full
participation in the economy, polity, and pub-
lic sphere. Sometimes this exclusivity arises
because of reprehensible discriminatory ani-
mus. In other cases, such as those involving



long-term migrant or refugee populations, the
problem is more complex and delicate, and it
may implicate the policies of more than one

state. Despite these differences, in all these

cases people are deprived of their fundamen-
tal entitlement to formal legal recognition be-
cause of a political decision to exclude them.

e Third, some poor individuals may lack for-
mal legal registration because they choose
not to take the steps necessary to acquire
it. This avoidance may seem irrational given
the adverse consequences of lacking a legal
identity. Sometimes this avoidance behaviour
may arise because of an ingrained distrust of
state authorities. But often avoidance of state
authority, and formal registration in particular,
may be entirely rational. Formal legal registra-
tion may also make one more vulnerable to
taxation, conscription, or various forms of un-
desirable state monitoring. Thus, government
policy may lead to the legal exclusion of poor
disadvantaged communities not only because
of a lack of capacity or a deliberate policy of
exclusion, but also because other government
policies create excessive disincentives to reg-
istration.

These three categories are not mutually exclusive,
nor are the boundaries between them always
sharp. For instance, the capacity of the bureauc-
racy to register births may remain weak because
powerful political interests have an incentive not
to fix the problems. This “passive” discrimination
is partly an issue of bureaucratic incapacity and
partly an issue of deliberate exclusion. None-
theless, this crude tripartite scheme is useful
because it underscores the fact that the legal
identity problem has a diverse set of possible
causes, and proposed solutions must therefore
be tailored to the particular situation. Proposed
reforms to the registration system may be of lim-

ited use when exclusion results from deliberate
policy choices. Likewise, high-level political pres-
sure and the entrenchment of non-discrimination
norms do not guarantee success when the prob-
lem is low bureaucratic capacity. Let us consider
the three primary sources of the legal identity
crisis and what might be done about them.

Strengthening the Capacity of the Registration
System

Many government-run civil registration systems
impose particularly onerous burdens on poor
people. Registration systems often require regis-
trants to pay a fee; many will not waive this fee
even for the indigent. Some registration systems
also require that the registrant appear in person
at a registration office that may be located a sig-
nificant distance from a prospective registrant’s
residence. Both travel costs and the opportunity
costs of the prospective registrant’s time may
weigh heavily against registration, especially for
poor people in remote areas with limited disposa-
ble income. And, of course, petty corruption may
substantially raise the costs of formal registration,
as the prospective registrant may have to pay
bribes as well as official registration fees. Fur-
thermore, the bureaucratic registration process
itself is often complicated and time-consuming,
presenting applicants with a labyrinthine array of
forms and procedural requirements, and the bu-
reaucratic personnel who run many national reg-
istration systems are often insufficient and poorly
trained (Barendrecht and van Nispen 2007).
Registration offices may also lack the most basic
resources. For example, surveys of woman in Lat-
in America reveal that approximately 10 percent
of women did not register their children because
the local registration office lacked the proper sta-
tionary (IADB 2006).

A natural first step in redressing the legal iden-



tity crisis is to reduce the financial and physical
barriers to access that disproportionately burden
poor and rural communities. With respect to

the financial barriers, an obvious reform is the
elimination of fees for registration and acquisi-
tion of a first copy of the necessary identification
documents. The usual arguments for user fees for
government services do not apply for legal regis-
tration: legal identity is not a scarce resource that
a government might legitimately want to ration,
nor is registration a service that people have an
incentive to “over-consume” if they do not bear
the costs of providing the service. Also, most of
the cost of a registration programme is the fixed
cost of creating and maintaining the necessary
bureaucratic infrastructure; the variable cost as-
sociated with the number of registration requests
is likely to be relatively small. As between elimi-
nating registration fees altogether and providing

a waiver for poor individuals, the former approach
is generally preferable as it eliminates the ad-
ministrative costs associated with determining
who is eligible for a waiver. The costs of operating
registration programmes, in most cases, should
be met through lump-sum budget allocations
made out of general public revenues rather than
through user fees.

In addition to eliminating fees, prospective regis-
trants should, where possible, be given multiple
avenues through which they can register their
identities, rather than forcing them to rely on a
single bureaucratic provider of registration serv-
ices. This redundancy might admittedly entail
some administrative costs, but it would yield two
significant benefits. First, this system would allow
each individual to select the method that is easi-
est and cheapest for her. Second, having multiple
providers of registration services reduces the op-
portunities for corruption, abuse, and delay, be-
cause prospective registrants will avoid a registra-

tion provider that has a bad reputation (Shleifer
and Vishney 1993). As a rough-and-ready rule

of thumb, every individual should always have at
least two realistic, viable options for registering
herself or her child. Of course, right now many
people have zero realistic, viable options, so go-
ing from zero to one would have to be counted an
improvement, but two or more would be better.

n communities that have the requisite informa-
Ition technology infrastructure, it might also be
possible for private firms, civil society organisa-
tions, governments, or some combination of all
three to set up offices where people can register
themselves using a simple interactive computer
system, perhaps with assistance from on-site
technical staff (Barendrecht and van Nispen
2007). This alternative may not be realistic for
all poor communities, but where it is feasible, it
may be a better alternative to relying on paper
forms and in-person interaction with government
bureaucrats. Employing such a strategy, where it
is feasible, may free up more resources that can
then be targeted at other communities.

The difficulty of reaching poor communities, espe-
cially dispersed rural communities, remains a
challenge. There are several strategies that govern-
ments and interested organisations might use to
improve the outreach and efficacy of registration
efforts. One strategy is to simplify the registration
process and to improve training of government offi-
cials and others. Another technique that has shown
promise involves the wide distribution of semi-
portable registration kits. In the Democratic Repub-
lic of Congo, for example, UNDP and the United
Nations Mission to Congo succeeded in registering
approximately 25.7 million Congolese in 2006 in
advance of the national elections. They did this by
using planes, boats, trucks, canoes, and carts to
distribute registration kits, each of which contained
a laptop computer, fingerprinting materials, and a



digital camera that could be used to issue photo

ID cards on the spot (Paldi 2006). The Cambodian
government used an even more aggressive approach
to ‘mobile registration’: following changes to the
Cambodian Civil Code that made birth registration
mandatory, mobile registration teams — run by
non-governmental organisations but with the gov-
ernment’s blessing — have been going door-to-door
to deliver free birth registrations to people’s homes
since 2004. The results have been dramatic: over
the course of only a few years, the number of regis-
tered Cambodian citizens increased from 5 percent
to 85 percent (Damazo 2006). A UNICEF-backed
programme in Bangladesh has employed a similar
strategy, sending trained registrars house-to-house,
with similar results: in the ten years since this pro-
gramme began, over 12 million births have been
formally registered (UNICEF 2006).

Another potentially valuable approach to improv-
ing registration efforts is to ‘bundle’ registration
with other service delivery programmes. For ex-
ample, many countries have, or are considering,
extensive vaccination programmes for children in
poor communities. It may often be relatively easy
for the health worker providing the vaccination to
register each child she vaccinates (ADB 2005).
This approach, used successfully in Bangladesh,
is more cost effective than financing a separate
registration campaign alongside the vaccina-
tion campaign for the same population (UNICEF
2006). In addition, it is conceivable that the
mother, and even the extended family members,
can be registered at the same time without much
extra effort, thus profiting from a fitting chain
registration service. Similarly, some poor women
— sadly, not nearly enough — receive some form
of prenatal care, and some have the assistance
of a health care professional at delivery. While
women receiving prenatal and delivery care are
already more likely to register their children, em-

powering health providers to register newborns
might substantially improve registration efforts.
For example, a pilot programme in large public
hospitals in South Africa was successful in reg-
istering large numbers of poor children (UNICEF
2003). Primary school registration at enrolment
time is yet another opportunity for registering
children who might otherwise lack a legal identity
if they had not have been registered at birth.

An alternative strategy that might be effective,
provided that incentives are well targeted, is out-
sourcing the partial or entire registration process
to local stores, banks, and other places were peo-
ple engage in economic activities. Similarly, some
poor women — though, sadly, not nearly enough
— receive some form of prenatal care, and some
have the assistance of a health care professional
at delivery. While women who receive prenatal
and delivery care are already more likely to reg-
ister their children, empowering these health
providers to register newborns might substantially
improve registration efforts.

Another sort of ‘bundling’ strategy might link
formal legal registration with traditional cultural
practices such as naming ceremonies (ADB
2005). Just as religious leaders are often empow-
ered to officiate at weddings and legally validate
marriages, so, too, can religious or community
leaders officiating at childbirth rituals be empow-
ered by the state to register children. This ap-
proach has the advantage of making registration
seem less like an alien formality imposed by the
state and more like an integral part of familiar
cultural traditions. A related observation is that
local chiefs or community leaders can often serve
as a valuable liaison between registration authori-
ties and poor communities. The local chief can
both provide information to the community and
deal with the state authorities.



Thus, reaching out to local cultural and religious
leaders, and empowering them to formally reg-
ister individuals, may be a more viable strategy
than attempting to expand the state registration
bureaucracy. At the same time, care must be
taken not to grant local elites a monopoly on the
provision of formal legal identity. A useful rule of
thumb regarding registration is that every indi-
vidual should always have at least two realistic,
viable options.

Reducing Political Opposition to Full Registration

Fee waivers, redundancy, outreach, and bundling
may all help redress non-registration that arises
because of a lack of bureaucratic capacity, but
all too often the denial of a legal identity re-
sults from an explicit or tacit political decision
to exclude certain segments of the population
from full and equal participation. This problem
is especially obvious in the case of groups that
have been denied citizenship on grounds of their
ethnicity or their status as refugees or migrants.
Examples of groups that have no formal citizen-
ship rights, or very limited ‘second class’ citi-
zenship rights, include the Russians in Estonia
and Latvia, the Kurds in Syria, the Palestinians
throughout the Middle East, the Rohingyas in
Myanmar and Bangladesh, the Lhotshampas and
Bihari in Bangladesh, the Banyarwanda in Congo,
and the Nubians in Kenya.?

ven in cases that do not involve overt dep-
Erivation of citizenship, political considera-
tions may influence government decisions to
leave barriers to formal registration in place. For
example, in the case of the Peruvian highland-
ers, formal registration could potentially draw
large numbers of poor indigenous Peruvians into
the political process, posing a potential threat
to the incumbent political elites. Additionally,
precisely because the lack of legal identity may

block access to government social services,
politicians may recognise that extensive legal
registration of the poor may be very expensive,
because registration would put greater demands
on the public treasury.

When legal exclusion derives from a lack of po-
litical interest in providing legal identity — or,
worse, from an affirmative political desire to deny
legal identity — one strategy that is sometimes
effective is to increase the international profile

of a problem and to identify those countries that
deprive their residents of an adequate legal iden-
tity on a discriminatory basis. Such ‘naming and
shaming’ approaches may not be effective against
countries where the interest in discriminatory
exclusion is especially strong or where the inter-
est in international reputation is especially weak,
but in some cases greater international attention
to the issue may help effect a shift in policy. For
example, international pressure appears to have
influenced the Thai government’s stance toward
the registration of the approximately 2.5 million
people living in northern Thailand, most of them
members of various Hill Tribes, who lack official
registration documents and who consequently are
denied citizenship (Lynch 2005, Lin 2006). In
addition to country and situation-specific interna-
tional pressure, it would be useful if an interna-
tional organisation, such as UNICEF, UNESCO, or
some prominent NGO, regularly ranked countries
with regard to their policies on registration, citi-
zenship, and legal identity. This sort of publicity-
based approach should be carried out in conjunc-
tion with more sustained efforts to gather reliable
data on the scope of the legal identity problem.

However, any international attempt to address
the legal identity issue must be sensitive to le-
gitimate state interests in restricting citizenship
rights, regulating immigration, addressing ongo-
ing international disputes, and combating voting



or social services fraud. Thus, although greater
international attention and the use of ‘naming
and shaming’ approaches may be useful, the in-
ternational community must take care to develop
its evaluations and prescriptions through a dia-
logue with relevant stakeholders.

Another possible approach to combating politi-
cally motivated legal exclusions is to bring legal
claims before international human rights tribu-
nals. The track record of this strategy is mixed,
however: while international human rights
litigation has sometimes succeeded in raising
awareness, the tribunal decisions themselves
have typically not been enforced effectively.
While international human rights litigation may
have a place in the broader campaign to address
the legal identity crisis, it would be a mistake
to presume that politically-motivated exclusion
can be cured by litigation. Political problems
demand a political solution, and human rights
litigation is useful only if it is part of a broader
political strategy.

More generally, the crisis of politically-motivated
legal exclusion highlights the need to increase
the relevance and effectiveness of the various
international covenants and declarations that
establish the basic human rights to legal iden-
tity and nationality. Part of the problem might
be attributable to a failure of national and inter-
national political will to make the enforcement
of these fundamental rights a priority. Another
problem might be that most of the existing hu-
man rights conventions and protocols discuss
general goals or end-states, but do not establish
concrete benchmarks or standards by which to
judge compliance efforts. |t may therefore be
worth considering if existing international hu-
man rights instruments relating to legal identity
should be supplemented with clear international
standards establishing markers by which na-
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tional actions on legal identity can be evalu-
ated. An alternative or complement to public
international action might be greater efforts by
the donor, academic, and NGO communities to
establish institutes and foundations dedicated to
raising the profile of the legal identity issue and
monitoring state compliance with the obligation
to ensure that all people have proof of national-
ity and are recognised as people in the eyes of
the law.

Providing Information and Creating Incentives to
Register

Even when opportunities to register one’s legal
identity are available, many of the poor may still
fail to take advantage of these opportunities. One
reason may be because poor people do not know
about formal registration, or they do not under-
stand the benefits of a formal legal identity. An-
other reason may be that the poor are suspicious
of the state and its agents, and this wariness
leads them to avoid formal registration even when
it would be in their interests. Yet a third possibil-
ity is their rational calculation that the expected
costs of formal registration outweigh the benefits.

When ignorance or wariness of the state are the
major obstacles, one method of redress may be to
rely on culturally familiar and reliable intermedi-
aries to convey information about registration and
to assist with the registration process. Bundling
of registration services together with other govern-
ment or NGO services or with traditional rituals
and practices would be consistent with this ap-
proach. More generally, many successful registra-
tion efforts have relied on paralegals, NGOs and
laypeople to assist poor individuals and com-
munities in completing the formal registration
procedure.

For example, the Egyptian Centre for Women’s
Rights and other Egyptian civil society organi-



sations, with the cooperation of the Egyptian
government and some financial support from the
World Bank, have helped thousands of women
obtain legal identity cards (World Bank 2007). A
UNICEF-backed project in Bangladesh run by lo-
cal NGOs used a similar approach, with similarly
encouraging results (UNICEF 2006). Reliance
on NGOs and community-based organisations is
particularly valuable in registering groups (such
as women and traditionally disadvantaged eth-
nic minorities), which may be especially wary of
the state bureaucracy. In addition, there is some
evidence that improvements in women'’s health
and education will also improve birth registra-
tion. For example, studies in Latin America have
found that the likelihood a child will be registered
is positively correlated with the mother’s age
and education (UNICEF 2005). This and related
findings suggest that programmes designed to
educate and empower poor women, in addition
to their numerous other benefits, may also help
redress the legal identity crisis.

Major difficulties arise when poor people avoid
formal registration for rational reasons — for
example, avoiding taxation, conscription, or
vulnerability to a variety of state abuses. Ulti-
mately, expanding access to legal identity in
this situation will require either mitigating the
adverse consequences of formal registration or
increasing the benefits associated with formal
registration, both of which might entail extensive
changes to substantive law or political institu-
tions. While this barrier to change defies clear
general solutions, it is nonetheless important to
recognise it as a possibility. Well-meaning ob-
servers are sometimes too quick to assume that
the poor are either ignorant or irrational when
they fail to take advantage of an apparently
available government service. It may be that
this avoidance is both informed and rational, in
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which case, institutional reforms and registra-
tion drives may not be helpful; they may even
be counter-productive if they coerce or persuade
poor people into registration that is ultimately
against their own interests.



3. Strategies to Create
Affordable, Inclusive and

Fair Justice

The Nature of the Problem

The Social Realities of Access to Justice

The poor themselves know best when they need
justice most. Legal needs surveys and case stud-
ies display a recurring pattern of situations in
which poor people have needs or grievances that
are translated into justifiable claims invoking
substantive rights (Michelson 2007; UNDP Indo-
nesia 2007). First, and foremost, they need per-
sonal security and guarantees that their physical
integrity is not threatened. Worries about personal
and physical safety and fear that property or other
assets will be taken by force diminish the human
resources people have left for seizing opportuni-
ties. This also requires legal protection for physi-
cal assets (property rights), human capital (labour
rights), and the ability to engage in profitable
market transactions (entrepreneurial rights). Poor
communities also require basic services that can-
not be supplied efficiently in the private market,
such as essential utilities, a healthy environment,
public security, and a social safety net. The legal
system must protect access to both private rights
and public goods and services if poor people are
to be able to escape poverty. Protection of their
property not only requires effective registration,
transparent and accountable land tenure systems,
but also protection against expropriation and pro-
cedures and accessible enforcement mechanisms
that resolve conflicts (see Chapter 2). Similarly,
their interests as employees and as entrepreneurs
should be recognised formally, as well as protected
against attempts of others to take advantage of
their efforts (see Chapters 3 and 4).
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Surveys consistently show that the needs of
individuals for legal interventions are concen-
trated around the major transitions or changes
in personal status in a lifetime. A likely reason
for this is that property and other assets often
accrue within a relationship. This is especially
true for poor people. Their homes usually belong
to families and kinships. They make use of their
arable land where the different members are des-
ignated different tasks, roles and rights, whilst
formal officially recognised ownership is unclear
even though a clear informal regime may exist.
They work in businesses as employees, but also
as spouse, as a nephew, or as business partner.
Communities jointly own pastures, share water,
and use the same fishing grounds. These close
relationships are powerful tools for value creation,
but they also build on inter-dependent relations.
The partners are tied to each other by specific
investments, which will be lost if they leave the
relationship (Williamson 1985). And often the
poorest person will have more to loose: tenants
and employees tend to invest more in this spe-
cific piece of land or in the business, than the
landlord or the employer invests in their person.
Women often invest more time and effort in the
family and its assets than their husbands. That
makes it difficult to leave the relationship, and
makes them vulnerable to exploitation.

The formal (modern) legal system, with its fo-
cus on the individual and not on a more or less
strongly defined collective entity, which is also
mirrored in how ownership is construed, often
discriminates against poor people or excludes
them de facto. In some societies, property that
does not clearly belong to an individual will be
regarded as state property (see Chapter 2). The
assumption that contracts are the only means
that allocate residual ownership to one of the
partners in the relationship equally works against



the poor. Usually, they do not formally regulate
their relationships. Even in developed countries,
marriages, land use arrangements, and the rela-
tionships around small businesses are often not
dealt with in contracts, out of convenience, mu-
tual trust or because it is impossible to foresee
every contingency.

hus, the most serious legal problems that

the poor report in legal needs surveys revolve
around transitions in these relationships. Death
of the head of the family, divorce, termination of
land use relationships, termination of employment,
leaving a community (selling property), changes
in business relationships, and expropriation for
property development are the most common tran-
sitions. These transitions do not only create prob-
lems of division of property, but also do so in a
setting that is likely to lead to conflict. This is par-
ticularly true in areas with scarce natural resources
and high population growth where poor families
cannot create sufficient extra value between tran-
sitions to the next generation to make up for the
growth in numbers of mouths that have to be fed.
In post conflict zones, and in areas struck by natu-
ral disaster, dislocated persons need to find prop-
erty where they can rebuild their lives. The claims
of those returning home create extra transition
problems and thus legal needs.

The paths to justice available to the poor in order
to cope with these problems and for accessing
their rights often develop spontaneously. Commu-
nities tend to organise social structures that deal
with conflict. Within days from the setting up

of a refugee camp, the inhabitants create social
norms and start addressing certain individuals
with their grievances. Where a formal registration
system is lacking, some person may start col-
lecting information about who owns which piece
of land and make these data available to others
(see Chapter 2). Sometimes these structures will
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mirror structures from their home areas because
whole communities have been moved to the
same locations. Or such structures are of a more
practical nature then reflecting formal or informal
principles of justice or customary normative sys-
tems. Whether the disadvantaged can use them
successfully to deal with their problems is vari-
able and depends on access to resources, power
relations and other factors. Another option for
the poor is often present in the form of religious
norms and faith based dispute resolution mecha-
nisms. The scope of these mechanisms may be
limited, however, to family issues and crime.
They are less likely to extend to property rights,
employment problems, and the issues related to
setting up businesses on which the Commission
on Legal Empowerment of the Poor focuses.

In some communities, informal dispute resolution
mechanisms exist. A recent survey of informal
justice systems identified the following com-

mon characteristics of these systems (Wojkowska
2006). The problem is viewed as relating to the
whole community as a group — there is strong
consideration for the collective interests at stake
in disputes. Decisions are based on a process of
consultation. There is an emphasis on reconcili-
ation and restoring social harmony. Arbitrators
are appointed from within the community on the
basis of status or lineage. There is often a high
degree of public participation. Rules of evidence
and procedure are flexible and no professional
legal representation is needed. The process is vol-
untary, although there is frequently a lot of pres-
sure internally in the family or other groups on
the ‘victim’ to be part of the process. The deci-
sion is based on consensus, providing a high level
of acceptance and legitimacy. There are no clear
distinctions between criminal and civil cases,
and between informal justice systems and local
governance structures. Enforcement of decisions



is secured through social pressure or more organ-
ised structures invoked to ensure that parties to
the conflict abide by the common decision.
Because these systems have been studied
more intensively than the loose spontaneous
ordering that has been discussed above, more is
known about their weaknesses. These often work
against the poor. Informal systems tend to rein-
force existing power structures. Because they are
based on consensus, women and disadvantaged
groups may not be assisted to overcome differ-
ences in power levels. Mediated settlements can
only reflect “what the stronger is willing to con-
cede and the weaker can successfully demand.”
(Wojkowska 2006). And sometimes local norms

suggest solutions that are clearly against the in-
terests of the weakest (they are regularly all poor).

For those living on less than $1 a day, the formal
legal system is often out of reach. As we have
seen, fees for birth registration can already be un-
affordable, and a court action to protect property
rights or to enforce a contract with a tenant is out
of the question. The only dealings the poor may
have with the official justice system may be as
defendants in criminal cases, in which they will
normally have to cope without legal representation.
They may suffer from bureaucratic procedures
and red tape (see Chapters 2, 3 and 4), or from
police abuse. On the other hand, if the poor live
in a country that has a functioning legal system,
the influence of formal legal rules and the threat
of intervention by neutral courts, even if just a
remote possibility, should not be underestimated
(Kauffmann 2003).

The actual situation from which processes improv-
ing access to justice have to start can be sum-
marised as follows. The poor have legal grievances
and are even more likely to have such grievances,
because of the scarcity in which they live and
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because they are more likely to be dependent on
others that are more powerful. They may have
some options to access their rights, through
spontaneous arrangements, through faith-based
systems, through informal justice, or through the
formal legal system. But through these options,
taken jointly, they are unlikely to obtain fair and
just outcomes against reasonable cost.

Starting with the legal needs of the poor is es-
sential in a legal empowerment approach. Such
an analysis can clarify which elements of the rule
of law are particularly important for the poor and
to which neutral interventions they need access.
Targeting the most common legal needs can help
to make legal institutions more responsive. At-
tempts to improve access to justice are less likely
to succeed if they aim at access to criminal and
civil justice in the abstract. Justice is costly to
provide and priority setting is essential. Table 1
highlights some likely priorities, and shows in
which parts of this chapter these are discussed.
It takes the perspective of individuals needing
law to protect them and to solve their disputes,
rather than the perspective of the lawyer who ap-
plies rules. Which norms do poor people need to
know and to apply, and which interventions can
help them?

Seen from this side, many norms (like the ones
protecting property against theft, and life against
murder) are self-evident, whilst other norms may
yet need to be formed, or interpreted to become
easily applicable (such as the ones on division or
compensation in property disputes or on termina-
tion of an employment contract). Likewise, the
needs for interventions may be different. Seen
from the perspective of the poor, criminal acts
should perhaps primarily be deterred, problems in
ongoing relationships should primarily be settled
in a fair and just manner, for commercial transac-
tions simple enforcement of debts may be the



Table 1 Needs for Norms and Interventions

Personal security and property pro-
tection > Mainly criminal law, not
covered in this chapter

Identification of person, property,
husiness (registration) >
See Section 2 of this chapter

Issues within long term relationships
in which the poor invest (entrepre-
neurial, family, land-use, employ-
ment, community) >

Section 3

Market transactions (debt, credit,
consumer) > Section 3

Protection against unfair
government interference (police,
detention, other) >Section 4

Problems arising out of failure of

Norms

Intervention capacity

Responsibility to protect
Respect for others’” human rights

General prevention strategies
Retributive/restorative/criminal
justice for most serious crimes

Rules that deal with standard compli-
cations efficiently

Registration capacity that serves the
entire population

Default rules for fair treatment during
relationship

Rules of thumb for division of assets at
termination

A setting that facilitates settlement,
with:

A credible threat of a neutral intervention
(settlement in the shadow of the law)

Rules regarding reasonable quality
expectations
Simplified contractual regimes

Self-enforcement through reputation
mechanisms
Enforcement of simple contracts

Regulation of government conduct
Respect for human rights

Complaint procedures with independent
enforcement

Norms relating to positive duties

Responsive government

government to perform positive
duties > Section 4

Complaint procedures

priority, and complaints against government may
have to be used primarily as a tool for creating
more responsive government. But any strategy to
improve access to justice should start from a thor-
ough analysis of the particular needs in the local
situation, as well as an inquiry into the way the
local institutions already fulfil them.

An analysis like this not only shows what the rule
of law and access to justice look like from the
perspective of the poor. It also makes clear that
their demands for justice are not unlimited or
unrealistic. The poor need some norms in particu-
lar to protect them and to give them opportuni-
ties. They do not need a court or lawyers for every
problem that they have in relation to other peo-
ple, but in some situations they are vulnerable.
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In relationships in which they are dependent on
others, they need a credible threat of an interven-
tion by a neutral and trustworthy person. Simi-
larly, their human rights and their contractual
rights should be backed up by the possibility of
enforcement. Like other people, the poor tend to
settle their problems themselves. But like people
who live under a more effective legal system, they
need the shadow of law to get access to fair and
just settlements of their differences.

Increasing Quality and Reducing Transaction
Costs

The observation that poor people have unmet
legal needs does not, however, adequately diag-
nose the problem to be solved, nor does it provide




sufficient guidance as to the best solutions. The
reason for this is three-fold. First, access to legal
services — and, for that matter, access to justice
— is not valuable in and of itself. The legal sys-
tem is a means for improving social welfare and
social justice. Justice services are valuable insofar
as they advance those underlying goals. Second,
justice services are a scarce and costly resource,
and like any scarce resource, they must be pro-
duced and allocated efficiently. Third, while poor
people consume fewer justice services than is
optimal from a social welfare perspective, this is
true of most goods and services that the poor want
to consume. Poor people have unmet legal needs,
but they also have unmet needs for food, clothing,
shelter, land, medical care, transportation, credit,
leisure time, and virtually every other scarce re-
source. Everyone who advocates spending social
resources on providing justice services to the poor
should therefore be required to explain why ac-
cess to justice should be a priority.

As a thought experiment, it is instructive to con-
sider whether it would not be better simply to
take the amount spent on an access to justice
programme and give it directly to poor people in
the form of a cash transfer. After all, if the poor
recipient is most in need of legal services, she
can spend the transfer on such services. If she
needs something else more, then she can allocate
the transfer to that need instead. The point is not
that general redistribution in the form of welfare
benefits should always be preferred to reforms
targeted specifically at justice services. Rather,
thinking about the comparison to general redis-
tribution is useful because it forces the analyst
to approach the problem of access to justice in
terms of what can be improved in the system of
delivery of such services rather than in terms of
‘unmet need’.

Applied to access to justice, the challenge can
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thus be phrased in the following terms. Start with
investigating the legal needs of the poor, then
look for strategies that increase the quality of
what people get when they try to obtain access
to justice, and decrease the costs. Phrased in
these terms, the size of this challenge becomes
apparent. In order to ensure that legal services
reach the poor, quantum jumps in price/quality
(Prahalad and Hart 2002) should be achieved.
The case study presented in Section 2 regarding
access to legal identity shows how difficult this
can be in practice. Even a procedure that aims
to register simple data and provide citizens with
means to prove their identity is difficult to organ-
ise in a way that effectively reaches out to the
poor. Fortunately, it also shows where strategies
to improve access may be located.

irst, users weigh the costs of access against
F expected benefits. If costs are higher then
benefits, they are not likely to register. These
costs can have many different forms. A mother
wanting to register her five-year-old child may
have to travel, pay fees, spend time to obtain
documents, or consult a specialist in legal serv-
ices. The benefits of accessing the procedure
can be huge. A child obtaining a registration is
allowed to go to school or can get health care.
Similarly, resolving a dispute about water within
a community may lead to better use of land that
has to be irrigated and lead to improved, more
stable and more productive relationships. How-
ever, as the example of access to identity registra-
tion shows, there can be hidden disadvantages.
Claiming rights may increase one’s visibility as
an object of exploitation, or as a citizen that has
to pay tax without corresponding benefits. Thus,
access to justice will not materialise unless its
benefits outweigh its costs.

Next, in order to organise access to registration
services, a quite substantive government infra-



Structure is necessary. This is even more so for
the complex interventions of the legal system.
Establishing the rule of law requires a smooth in-
teraction of many different institutions that coop-
erate to perform complicated tasks. A functioning
legal system has mechanisms for lawmaking in
place, but also for facilitating settlement, neutral
fact-finding, neutral decisions in disputes, and
enforcement of rights. Police, courts, prisons,
lawyers, and clients themselves form a very com-
plicated supply chain. This is also true to some
extent for informal systems. What its clients get
depends on local mechanisms that create social
norms, the possibilities to challenge them if nec-
essary, the quality of the forum that deals with
their grievances, and the local ways of accepting
and implementing decisions.

What helps, is to give people choice. Multiple
points of access do not only liberate the poor in
the sense that they increase the odds that inter-
ventions fit their problems. They also trigger an
innovation process in which it becomes transparent
that the poor prefer some ways of delivering justice
services above others. This gives service providers
incentives to improve what they deliver. Choices
are already part of the realities of access to justice.
People have choices between access to informal
procedures and formal ones. Choices between dif-
ferent forms of alternative dispute resolution (ADR)
and choices between settlement and decision by

a neutral party. Although having more choice can
initially lead to higher costs in the search for the
most appropriate approach, it is a sure way, in the
long run, to empower the poor. Finally, choice is a
weapon against the new dependencies a legal sys-
tem creates. Instead of depending on their oppo-
nent, disputants become dependent on profession-
als with a dedicated and protected position: gov-
ernment officials, licensed lawyers, official judges,
or the powerful in their community. Increased
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choice may be the answer to the monopolies that
come with official positions.

The case of registration also shows in which di-
rection to search for approaches to reduce the
costs of legal services. Interactive computer sys-
tems that let people perform some registration
tasks themselves, mobile registration units, and
bundling registration with other services are but
examples of a more general class of opportuni-
ties. In the European Middle Ages, kings and
nobles travelling the country were offering mobile
dispute resolution services. Social workers help
people to sort out the problems of life, and may
bundle this with valuable pieces of legal advice.
Filing grievances online can save travel costs and
the costs of intake by professionals. If citizens
obtain access to the right information, self-help
can not only empower them, but also relieve the
supply chain of costly tasks.

A related lesson from the registration example is
that it shows how liaisons can be formed. A legal
system functions by forging productive links: be-
tween formal and informal; between government
services and services provided by the market;
between settlement negotiations and the shadow
of a neutral decision; between clients and profes-
sionals. Rule of law is a combination of public
goods (laws, information, neutral interventions by
police and courts) and services delivered by pri-
vate suppliers (private safety measures, self help,
legal services, neutral interventions from ADR,
local justice, religious institutions).

The last lesson is that politics matters. Exclusion
or limiting access can be profitable for the ones
already inside the system, as the examples about
ethnic groups that are denied legal identity show.
One way or the other inclusion should be made
more attractive for insiders. Naming, shaming,
or other sanctions can achieve this, and probably



even better, by showing the ones with power the
benefits of increase