P Distr.

= GENERAL
A/HRC/8/16
15 May 2008
CHINESE

Origina: ENGLISH

N & T
E YIRS
WHEIH 3

BRI A AR AR BUA . 45F.
A2 I SCAE AU, A 36 A JE Y

e I A N 5. I | M= 1 R 7

AWMEBEATFMEME T & e R
RABRKFINRRAE - ERPRE

wm =

AN 1425 2005/69 5 PR LHLE T AP HF B AR IR S5, HErP e 1(c) B
ROCWPFOFEIEE L CRIE T M I Ve E M XS [ 2 ) MG A R A b
PR it e 7 ik, AR 1 O R AR 1) AR S 2 B AZ 1K 2008 47 41 75 1Y Y
J A, TR T K S M [ R SRR R AN ST AR 2 R R . R A R AR
££ 2008 A4 it rP A HY g BURAE SR = A S 22— “HBIie 7 M
TR RO, NG T EAT AT D) S UM B il B N IR BT R e, T
SR AR S TR AU S SR IEARER T Ak R A B TR] 1R 0% AR B BRI &R
FUTR A, DR, J6E e 5 38 2 O 5 HEROM JE AT MU BT IR A 25K

* o RIRE R MR B R AT L

GE. 08-13477 (C) 030608 060608



A/HRC/8/16

page 2
B X

Bk n R
o B s 1-4 3
Ty BVE R B A R 5-25 3
A, BE SRR EA IR 7-9 4

B. # V0 L& AR 2 A AR N BLUCRE i
JRBRE e e, 10 - 18 5
C. JRIBLTTHITEBE (oo, 19 - 22 7
D. B 23 - 25 8
S ERIE T R e 26 - 72 9
A HEZHIEIE e 29 - 32 9
B. VI e 33 - 53 10
C. A BB EARMASIE 54 - 69 17
D. B G 70 - 72 22



A/HRC/8/16
page 3

jillls

=
N S

1. ABZE B4 2005 4E 4 H 20 H 55 2005/69 5 P il 2 T A5 5 [F 4 =) FdL
b RS A ) RS B K AR AR R AT 55, e L) BB SRR AR WU T 1
o CHERGET R TG N s A F R AL TR L T e e, 7

2. AR RN TR TS B RS TER AT T R AN
S EE AR EMTAEZ MR J5#H LR IR ARG 21 2008
SR A B R TSR R () AR SR 2 — ot ISR M A A IR SR <
B 5 ST RS ARG, B b B3 B SRR N AR = 7R B ARG B AL Ak 5%
s DA K 75 2 R B In 7 2% 1 - B i AT 4 R

3. WA EHF, EHEBURHE AR NACR, #imE e EE. &
AIEREARTHACRARILAR? AR ZEEHITTHLE, B8 A (E M SRR
F5k? REZHARMEKAE . B 7 2EAT VRIS, X —dfEd, A8 A1y
AR ORI [ SR, R R YE ABUE L, BRI AR,

4. NRHR BT 0 WE R 4 A AE JE AT YRR BT 2 R S A R 2 RAT
B, ATy R R R S R X e WE A R AR R . R IR R AT A T Al
WHRBER 2 G, fFHginilh, “HIpEHE” WM& T 5z B, A& T M
FLoE NS R BT i FE e, TR AR AR T AR . AR AR A Mk R AR A 1 G R
PEBCRI — R, kg —AEEMS . DIREAT NIRRT, AT
24 ) B R A R AR

=, BhEE K EHAEE

5. AERFARMAL & SRR R R R S A < INa T b R
ORIMAE S 2 WP ROIFEE X B, Jhit, A3 5% U7 i It & A 4 ik of
RIS TR PSS E i & 21 K AVt O T3 AN N S 4 S i R RN X VS
J5 B DA K 48 U ) S5 AR OC SCHR, IR AR 2 5 R s MOOC T 28 AT R R, R R Y X

L A/HRC/8/5.



A/HRC/8/16
page 4

AT BEFCNALIK B 4 B A AT GEAE AR Jek BRFIR S, * HEad d ek
WCE) TR B AR R b, KRR A AN, B M
LR M 2, AN A AR S ORI ST a7 A Bt AN e A
WATT I3 2 b vfE

6. KRTHNWHMATEAED =5 HILLHEIX— B i IR =2 5 A
&, AWK SR o ANER L, A R R 2] AR B B AR S
EMBL. 20 Mo ial, BX - M&ERUOK, AN AR R, H
U@ﬁMﬁiz,ﬁAjhfﬁE%T\,%%&ﬁ%%ikﬂ%%ﬁ@%ﬂ%
1rale B =0 ) EREIE T 5 R T v K AR %

A, BHEEBEAEIRMS AR

7. (BRAHEABRRLA) FAERT A S ST I AR T A T
M, H B2 BB A " A T AR S B N8 R A« SRR O 55 1 B AR S A ABUOR 3
TAHE” . °

8. (@E®L) T MR ANHEHEE, FZ2HRAFANVEKH. K

B 2 AN RO [ M, 4 T 2 7] A EE P 9 2 SR 2R A0OC T e pa o T
R H N R AR S BN R T, fE e MTBUR Mﬁﬁm%ﬂuﬁﬁ,ﬁ%ﬂ
O, AFW CH 7 KT R AR AE ) T AT eSS

2 The December 2007 consultation focused on the corporate responsibility to respect. For a

summary report, see A/HRC/8/5/Add.1.

3 Thearticleisavailable at: http://www.ethical corp.com/content.asp?Contentl D=5504.
“The concept of sphere of influence seeks to establish the scope of corporate responsibility for
human rights issues based on the extent of a particular business' influence.” Office of the High
Commissioner for Human Rights, United Nations Global Compact, E-Learning, Module 2,
http://www.unssc.org/web/hrb/detail s.asp?mod=2& sec=2& cur=1.

> Concerns about this model are reflected in the Specia Representative’ s most recent report to
the Human Rights Council, A/HRC/8/5, paras. 65 — 72,
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" E/CN.4/Sub.2/2003/12.
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8 “The sphere of influence concept implies that the more control, authority or influence a

business has over a situation giving rise to human rights abuses (or the means to improve respect for
human rights), the greater the business responsibility to act.” OHCHR, UN Global Compact, E-Learning,
Module 2. http://www.unssc.org/web/hrb/details.asp?mod=2&sec=1&cur=1.

9 “Report of the United Nations High Commissioner for Human Rights on the Responsibilities
of Transnational Corporations and Related Business Enterprises’ (E/CN.4/2005/91).
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0 For guidance on how to assess the local context, see Guide to Human Rights Impact

Assessment and Management, Road-testing Draft, ajoint publication of the International Finance
Corporation, the Global Compact, and the International Business L eaders Forum, June 2007, p. 31,
available at: http://www.unglobal compact.org/docs/news _events/8.1/HRIA_fina.pdf .
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1 See A/HRC/8/5/AdA. 1.
12

See the Fafo Ingtitute' s project on Business and International Crimes, information available at:
http://www.fafo.no/liabilities/index.htm. See aso the International Commission of Jurists Expert Legal
Panel on Corporate Complicity in International Crimes, information available at: http://www.business-
humanrights.org/Updates/Archive/| CJPaneloncomplicity .

13 ATCA isdiscussed further in section B below.

14 see AJHRC/8/5/Add.2.
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> For examples of cases brought against companies for aiding and abetting alleged State abuse,

see: Doe v Unocal, 395 F.3d 932 (9th Cir, 2002) (settled out of court); Khulumani v. Barclay National
Bank 504 F.3d 254 (2d Cir.2007) (ongoing) and Xiaoning v. Y ahoo! Inc. (N.D.Cal., casefiled on 18
April 2007) (ongoing). For examples of cases against companies for aiding and abetting non-State abuse,
see: Carrizosav. Chiquita, (S.D. Fla, case filed on 13 June 2007) (ongoing); Doev. Chiquita, (D.N.J.,
casefiled on 18 July 2007) (ongoing) .
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® " Thereareother ways in which involvement with another who commits a crimeis prohibited in

international criminal law. Examplesinclude joint criminal enterprise and superior responsibility. Joint
criminal enterprise criminalizes participation with others for acommon plan, design or purpose to commit
an international crime. Those who participate in such agroup and take actions intentionally to bring about
the common plan can be guilty. Superior responsibility criminalizes the failure of either amilitary or
civilian superior to carry out their duty to prevent or punish the crimes committed by a subordinate.

7" pursuant to article 123 of the Rome Statute establishi ng the International Criminal Court,
seven years after the entry into force of the Statute, the Secretary-General of the United Nations will
convene a Review Conference. Such review will take place in 2009, and some have signalled that the idea
of including legal personsin the jurisdiction of the Court might be re-proposed for discussion.

" The Statutes for the ICC, ICTY and ICTR aswell as other international criminal tribunals
provide for individual liability based on aiding and abetting. In the jurisprudence before the ICTY and
ICTR, the tribunals have emphasized that such liability will depend on proving a physical element
(substantial assistance) and a mental element (knowledge). For example, see Furundzija, (ICTY Tria
Chamber) 10 December 1998, para. 249; Smié, (ICTY Appeals Chamber), 28 November 2006, paras. 85
-86; Blagojevic and Jokic, (ICTY Appeals Chamber), 9 May 2007, para. 127; and Ntagerura, (ICTR
Appeals Chamber), 7 July 2006, para. 370,



A/HRC/8/16
page 12

(a) EAXRMEZMWEIERIAIER

36. %&E%%EE%@E%%#W&%,ﬁﬁﬁ%m%“bfm%\&%
JE AR B T RS 1 SRR ELA A0 AR 1 SE AT A S R R i (S AT .

37. WhBhRDaSHEL R BT, ABIEWBRA DB EA 2 KA
B o sbAh, BB I TR R] BE R AE B EARAT R AR Z AT B JE . T g AE 20 AR 2R AT Y]
), BB AN I R R . P

38. [ PriAZ A drit, SOUROEM B By 2 “ HAE A S Br” fE E AR, B
i, B AU IR S AL BT T B X R Bl 06 20 LA RE A A Uy A L AR .

AR Hy Fo AR I LB

39. fERIAMARI R, 4R KRR . 2 w) B AT R 8 A AL
DRI 5K, e A5 R T SR A B B 2w A H BLAE 2, A T R K
A I A PE R DT AT o MR AR 1 B RV S0 3 Wy, 06 200K W] 2% ) OR 15 IO BRAH 24 - 5K
b B IUHE (B, AR SRR S vA L B A AR ), BA e 2 W R R b

40. MR BRI, R A0 A N FE 0 R I 3% B 1 R R OB, K 4 R AT
N HEBREAR . HAEK LA, WA AR s D #E AR o0 AR AR
VAL B A A0 R I ME AR UE S AR B AR B, T HL A R B AR
[ RS R VA

¥ For example, see Smi¢, (ICTY Appeas Chamber), 28 November 2006, para. 85; Blagojevic

and Jokic, (ICTY Appeals Chamber), 9 May 2007, para. 127; Blaskic, (ICTY Appeals Chamber), 29 July
2005, paras. 45 - 46; Vasiljevic, (ICTY Appeas Chamber), 25 February 2004, para.102; and Ntagerura,
(ICTR Appeals Chamber), 7 July 2006, para. 370.

20 Blaskic, (ICTY Appeas Chamber), 29 July 2004, para. 48. Also see Blagojevic and Jokic,
(ICTY Appeds Chamber), 9 May 2007, para. 127; Smié, (ICTY Appeas Chamber), 28 November 2006,
para. 85; and Ntagerura, (ICTR Appeals Chamber), 7 July 2006, para. 372

2 Accordi ng to the International Law Commission, this standard is consistent with the other
relevant international provisions including the Nuremberg Charter and the ICTY and ICTR Statutes. See
Yearbook of the International Law Commission, 1996, val. |1, Part Two, document A/51/10, p.21, para.
(11) of the commentary to article 1.

22 SeeKvocka (ICTY Tria Chamber), 2 November 2001, paragraphs 257-261, summarizing the
ICTY cases dealing with presence and accomplice ligbility .
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23 1n 1998, the South African Truth and Reconciliation Commission found that there were three

levels of businessinvolvement in apartheid: (i) playing a central role in designing and implementing
apartheid; (ii) profiting directly from activities that promoted apartheid; and (iii) benefiting indirectly by
operating in apartheid society. (Truth and Reconciliation Commission, Final Report 1998, at Vol. 4,
Chap. 2) The Commission said that the first two levels must result in accountability (paras. 23 and 27).
However, it said that benefiting indirectly from apartheid policies was of a“different moral order.” (para.
23) It implied that it would be inappropriate to hold such companies accountable for furthering apartheid
per se, (para. 32) notwithstanding the Commission’s support for companies to engage in “realistic moral
behaviour grounded in a culture of international human rights law.” (para. 148) The Final Report is
available at: http://www.polity.org.za/polity/govdocs/commissions/1998/trc/Achap2.htm.

24 See section C below.
25

The ICC has yet to interpret the Rome Statute’' s provision on aiding and abetting, which states
that liability will arise if “for the purpose of facilitating” a crime, an individual, “aids, abets or otherwise
assistsin its commission or its attempted commission, including providing the means for its commission.”
There is some disagreement whether the words “for the purpose of” place an additional requirement that
what has been used in the ad hoc tribunals and what is now considered custom, that is whether thereisan
extrareguirement of proof that the contribution was given for the purpose of facilitating a crime.

% gmi¢, (ICTY Appeas Chamber), 28 November 2006, para. 86; and Aleksovski, (ICTY
Appeals Chamber), 24 March 2000, para. 162.

2' Blaskic, (ICTY Appeals Chamber), 29 July 2005, para. 50; and Smi¢, (ICTY Appeals
Chamber), 28 November 2006, para. 86



A/HRC/8/16
page 14

43. ] LU AR L 1] 45 UE 4 55 G R IR W R R RN . ik, wr A
FH 2 00 =5 S 48 45 0 U AR, 20 B g A A WA R A B A, B
AL HEE A . 2

44, AEW] o EL RV I A AT R ARG DO g o AT B PR S DR A AR SR
R FE R YT 18] 42 BT 38 A NAE L I 54, VR 0T T & "l AE SR Bt b Bh I 22 7]
AR LL T B0 06T F A0 B, NI HE A A o X 3 s 2 B s L
B sg By i RARKE B, 0 i A0 25 2 R SR AT B0 3t IR SR R, g
AR A AN A 28 ) oy AT DL R 5 56 (181 T 5 BB LA % i ) e L AN . %

2. EAMESRME

45. RZ EFKMRVESEILE BB AEIE . B2 A7 S8 1 5 0 [/ N mlE R g A
K H “Hﬁ‘%l}“” — i, (HHENARAES B CRBE T W B B B RVE bR HEAEAE
MZETL L.

%8 SeeUnited States v. Carl Krauch, et al (The Farben Case), Trials of War Criminals, Vol. VIII
p. 1187; Tria of the Major War Criminals Before the International Military Tribunal (1947) Vol 1,
Judgment, pp. 305-306; Tadic, (ICTY Tria Chamber), 7 May 1997, paras. 675-676 and 689; Akayesu,
(ICTR Trial Chamber), 2 September 1998, para. 548; and Aleksovski, (ICTY Tria Chamber), 25 June
1999, para. 65,

2 Limaj, (ICTY Tria Chamber), 30 November 2005, para. 518; see also Fofana & Kondewa,
(Specid Court for SierraLeoneTrial Chamber), 7 August 2007, para. 231.

0 The Zyklon B case Trial of Bruno Tesch and two others, Law Reports of Trias of War
Criminals, Val. I, p. 95, available at: http://www.ess.uwe.ac.uk/WCC/zyklonb.htm,

3 bid,, p. 101.

% see United States v. von Weizsaecker, Trials of War Criminals, Vol. XIV pp. 622,

¥ Anita Ramasastry and Robert C. Thompson, Commerce, Crime and Conflict: Legal Remedies
for Private Sector Liability for Grave Breaches of International Law (2006), Executive Summary, p. 17,
available at: www.fafo.no/liabilities. [hereinafter Fafo Report]
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% Ibid. The survey of 16 countries from a cross-section of jurisdictions and regions found that

11 countries had established criminal liability for corporations. These countries were Australia, Belgium,
Canada, France, India, Japan, the Netherlands, Norway, South Africa, the United Kingdom and the
United States. (p. 13) While there were some differencesin what international crimes corporations could
be prosecuted for depending on whether the State was a party to and had fully incorporated the Rome
Statute' s three crimes into its domestic law, al of these States had incorporated international crimesin
some fashion. (p. 15) Further, all of these States had legislation in place establishing aiding and abetting
liability. (p. 17)

% Ipid,, pp. 17 — 22. For instance, the concept of “corporate culture” may be arelevant element
in deciding whether the company had the requisite knowledge or intent to aid or abet the commission of
the crime. For more information see: “ Corporate Culture as a Basis for the Criminal Liability of
Corporations’ prepared for the Special Representative by the law firm Allens Arthur Robinson, available
at http://www.reports-and-materials.org/Allens-Arthur-Robinson-Corporate-Cul ture-paper-for-Ruggi e-

Feb-2008.pdf .
% Fafo Report. p. 19,
37 Ipid.,, p. 18. See dso, Akayesu, (ICTR Trial Chamber) 2 September 1998, para. 531.
% 28 U.S.C. §1350.
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53. it BFXFIX LS AR AN A TR AN W] T b SO I I B R 2 B
B o ) A R AL, 01 v e A E R R B B TR, B TR R AR s T R
AR . Flan, ZAE R E AR WA, SRk W 2w N 2% H0E G T Al g fe
|/ QT TN T R T2 /N I S K 1 RO S P T S S e
W, s, e A IR NS e R B A AE e B AR B U, TR T
ARAT g LLRUIE AU 2 S T A B VAN S R O I R, TR 0K R B A E R A

% sosav Alvarez-Machain 542 US 692 (US, 2004).

“0" For arecent discussion of the ways in which US courts have approached this question, see

Khulumani v. Barclay National Bank 504 F.3d 254 (2d Cir.2007), part of the so-called “ Apartheid
litigation.” Note that the defendants in the Apartheid litigation recently asked the Supreme Court to
review the Second Circuit’ s decision, arguing, inter dia, that the Second Circuit erred in deciding that
aiding and abetting liability existsunder ATCA (re: American Isuzu Motors, Inc., et al. v. Ntsebeza, et
al). See http://www.scotushl og.com/wp/petitions-to-watch-conference-of -42508/ for relevant
documentation. The Supreme Court will consider the petition on 25 April 2008,

“ For example, see: Khulumani v. Barclay National Bank 504 F.3d 254, 276 (2d Cir.2007);
Almog v. Arab Bank, PLC, 471 F. Supp. 2d 257, 285-286 & n.33 (E.D.N.Y. 2007); and Presbyterian
Church of Sudan v. Talisman Energy, Inc., 453 F. Supp. 2d 633, 668 (S.D.N.Y. 2006).

2 For commentary on a selection of cases, see Jennifer A. Zerk, Multinationals and Cor porate
Social Responsibility (Cambridge University Press, 2006), Chap. 5.

3 Ibid., Zerk provides that “in identifying the substantive obligations of the parent company, the
courts will take account of the general state of knowledge about the risks posed by the particular industry,
process or technology and how to minimize them. To this end, home state regulatory requirements, codes
of conduct, industry ‘best practice’, safety cases and risk control manuals are likely to be important
sources of evidence.” (pp. 220 -221)
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“ Forinstancein Lubbe v Cape plc [2000] 1 Lloyd's Rep 139, which concerned parent

company liability for harm caused by a subsidiary, the plaintiff aleged that the parent company’s
negligence consisted of instructions and advice it gave or failed to give its subsidiaries in following health
and safety practices. It was alleged that “the instructions and advice ... showed a careless disregard for
the foreseeabl e risk of injury to those who were closely affected by the asbestos operations in South
Africa, taking account of the knowledge which they [defendant company’ s directors and senior
employees] had or ought to have had of the health risks involved.” (p. 146) (The case settled so this
argument was not decided on its merits.)

% Seefor example the International Code of Ethicsfor Canadian Business which includes
amongst its “Principles’ that signatories agree to “not be complicit in human rights abuses.” The Code is
available at: http://www.lib.uwo.ca/busi ness/intl ethi.html .

 TheKi mberley Process was established to help stem the flow of conflict diamonds (see
http://www.kimberleyprocess.com/) while the Voluntary Principles on Security and Human Rights
promote corporate human rights risk assessments and training of security providersin the extractive
sector (see http://www.voluntaryprinciples.org/).
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4" PressRel ease, SG/SM/6881, 1 February 1999, available at: http://www.un.org/News/
Press/docs/1999/19990201.sgsm6881.html .

% See commentary on Principle 2 from the Global Compact, available at:
http://www.ungloba compact.org/AboutTheGC/TheT enPrinciples/Principle2.html .

* pid.
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0 pid.

> bid.

2 See Organization for Economic Co-operation and Devel opment, DAFFE/IME/WPG(2000)15/
FINAL, available at: http://www.oecd.org/dataoecd/56/36/1922428.pdf .

> Statement by the Norwegian National Contact Point, 29 November 2005, Enquiry from the
Forum for Environment and Devel opment (ForUM) on Aker Kvaarner’ s activities at Guantanamo Bay, p.
69, available at: http://www.oecd.org/datacecd/23/33/37439881.pdf

> bid., p. 70,
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% The Ethical Guidelines are available at: http://www.regj eringen.no/en/dep/fin/Sel ected-

topics/andre/Ethi cal -Guideli nes-for-the-Government-Pensi on-Fund---Gl obal -/ The-Ethical -Guidelines.
html 21d=434894.

% bid.
57

For another example of an investment policy dealing with human rightsissues, see the
Corporate Governance Policy of the Second Swedish National Pension Fund, chapter 10, available at:
http://www.ap2.se/templ ate/Page.aspx?id=468. The Special Representative has also learnt that in May
2008, ABP, the pension fund for employers and employees in the Dutch government and educational
sector, will publish aresponsible investment policy, with the United Nations Global Compact amongst its
guiding principles. The policy provides that ABP expects companiesin which it investsto follow the
Globa Compact’s principles, thus effectively requiring that companies must not be complicit in human
rights abuses, with divestment a possible consegquences of persistent failure to improve practicesin this

regard.
58

For background information on recent divestment campaigns, see: http://www.busi ness-
humanrights.org/Categories/I ssues/| nvestmenttradegl obal i sation/Divestment .
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% In 2006, followi ng consideration of allegations that Wal-Mart was “implicit in violations of

human rights and labour rightsin its business operations,” the Norwegian Ministry of Finance announced
the Government Pension Fund' s divestment from the company based on recommendations from the
Council of Ethics, which were made pursuant to the Ethical Guidelines. The Ministry said the Fund
would “incur an unacceptable risk of contributing to serious or systematic violations of human rights by
maintaining its investments in the company.” The June 6, 2006 press release is available at
http://www.regj eringen.no/en/dep/fin/Press-Center/Press-rel eases/ 2006/ Two-compani es---Wal -Mart-and-
Freeport---.html 21d=104396 .

% See“Human Rights Principles for Companies’ page 7, Amnesty International, document
number ACT 70/001/1998, available at: http://www.amnesty.org/en/library/info/ACT70/001/1998,

1 seefor example “The Enron Corporation: Company Complicity in Human Rights Violations’
(2002), available at: http://www.hrw.org/reports/1999/enron/; and “ Race to the Bottom, Corporate
Complicity in Chinese Internet Censorship” (2006), available at: http://www.hrw.org/reports/2006/
china0806/ .

%2 see AIHRC/8/5/Add.2 . For the purposes of the study, “direct” involvement was considered to
occur when the company caused the abuse through its own acts or omissions. “Indirect” involvement was
considered to occur where firms were alleged to contribute to or benefit from the abuse of third parties,
such as suppliers, individuals, arms of a state, and other businesses.
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