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C. Text of thedraft articles on Effects of armed conflictson treaties
provisionally adopted by the Commission on first reading

1. Text of thedraft articles

1. Thetext of the draft articles provisionally adopted at the sixtieth session by the

Commission on first reading is reproduced below.

Effects of armed conflicts on treaties
Articlel
Scope
The present draft articles apply to the effects of an armed conflict in respect of treaties
between States where at |east one of the States is a party to the armed conflict.

Article 2
Useof terms
For the purposes of the present draft articles:

(@ “Treaty” meansan international agreement concluded between States in written form
and governed by international law, whether embodied in a single instrument or in two or more

related instruments and whatever its particular designation;

(b) “Armed conflict” means a state of war or a conflict which involves armed operations
which by their nature or extent are likely to affect the application of treaties between States
parties to the armed conflict or between a State party to the armed conflict and athird State,
regardless of aformal declaration of war or other declaration by any or all of the parties to the
armed conflict.

Article3
Non-automatic ter mination or suspension

The outbreak of an armed conflict does not necessarily terminate or suspend the operation

of treaties as:
(@) Between the States parties to the armed conflict;

(b) Between a State party to the armed conflict and athird State.
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Article4
Indicia of susceptibility to termination, withdrawal or suspension of treaties

In order to ascertain whether atreaty is susceptible to termination, withdrawal or

suspension in the event of an armed conflict, resort shall be had to:
(@) Articles31 and 32 of the Vienna Convention on the Law of Treaties; and

(b) The nature and extent of the armed conflict, the effect of the armed conflict on the
treaty, the subject matter of the treaty and the number of parties to the treaty.

Article5
The operation of treaties on the basis of implication from their subject matter

In the case of treaties the subject matter of which involves the implication that they
continue in operation, in whole or in part, during armed conflict, the incidence of an armed

conflict will not as such affect their operation.
Article 6 [5 big]
Conclusion of treatiesduring armed conflict
1. Theoutbreak of an armed conflict does not affect the capacity of a State party to that

conflict to conclude treaties in accordance with the Vienna Convention on the Law of Treaties.

2.  States may conclude lawful agreements involving termination or suspension of atreaty that

is operative between them during situations of armed conflict.
Article 7 [5]

Express provisions on the operation of treaties

Where atreaty expressly so provides, it shall continue to operate in situations of armed
conflict.
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Article 8
Notification of termination, withdrawal or suspension

1. A State engaged in armed conflict intending to terminate or withdraw from atregty to
which it isaparty, or to suspend the operation of that treaty, shall notify the other State party or
States parties to the treaty, or its depositary of that intention.

2. Thenotification takes effect upon receipt by the other State party or States parties.

3. Nothing in the preceding paragraphs shall affect the right of a party to object, in
accordance with the terms of the treaty or applicable rules of international law, to termination,

withdrawal or suspension of the operation of the treaty.

Article 9[8 hig]
Obligationsimposed by international law independently of a treaty

The termination of or the withdrawal from atreaty, or the suspension of its operation, as a
consequence of an armed conflict, shall not impair in any way the duty of any State to fulfil any
obligation embodied in the treaty to which it would be subject under international law
independently of that treaty.

Article 10 [8 ter]
Separ ability of treaty provisions

Termination, withdrawal from or suspension of the operation of the treaty as a
consequence of an armed conflict shall, unless the treaty otherwise provides or the parties
otherwise agree, take effect with respect to the whole treaty except where:

(@) Thetreaty contains clauses that are separable from the remainder of the treaty with
regard to their application;

(b) It appearsfrom the treaty or is otherwise established that acceptance of those clauses
was not an essential basis of the consent of the other party or parties to be bound by the treaty as

awhole; and

(c) Continued performance of the remainder of the treaty would not be unjust.
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Article 11 [8 quater]
Loss of theright to terminate, withdraw from or suspend the operation of a treaty
A State may no longer terminate, withdraw from or suspend the operation of atreaty asa
consequence of an armed conflict if:

(@) It has expressly agreed that the treaty remainsin force or continues in operation; or

(b) It can by reason of its conduct be considered as having acquiesced in the continued
operation of the treaty or in its maintenance in force.
Article 12 [9]
Resumption of suspended treaties

The resumption of the operation of atreaty suspended as a consequence of an armed

conflict shall be determined in accordance with the indiciareferred to in draft article 4.

Article 13 [10]
Effect of the exercise of theright toindividual or collective self-defence on a treaty

A State exercising its right of individual or collective self-defence in accordance with the
Charter of the United Nationsis entitled to suspend in whole or in part the operation of atreaty
incompatible with the exercise of that right.

Article 14 [11]

Decisions of the Security Council

The present draft articles are without prejudice to the legal effects of decisions of the
Security Council in accordance with the provisions of Chapter V11 of the Charter of the
United Nations.
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Article 15
Prohibition of benefit to an aggressor State

A State committing aggression within the meaning of the Charter of the United Nations
and resolution 3314 (XX1X) of the General Assembly of the United Nations shall not terminate,
withdraw from, or suspend the operation of atreaty as a consequence of an armed conflict if the
effect would be to the benefit of that State.

Article 16 [12]
Rightsand dutiesarising from the laws of neutrality
The present draft articles are without prejudice to the rights and duties of States arising
from the laws of neutrality.
Article 17 [13]
Other cases of termination, withdrawal or suspension
The present draft articles are without prejudice to the termination, withdrawal or
suspension of treaties as a consequence of, inter alia:
(@) The agreement of the parties; or
(b) A material breach; or
(©) Supervening impossibility of performance; or

(d) A fundamental change of circumstances.

Article 18 [14]
Revival of treaty relations subsequent to an armed conflict

The present draft articles are without prejudice to the right of States parties to an armed
conflict to regulate, subsequent to the conflict, on the basis of agreement, the revival of treaties,

terminated or suspended as aresult of the armed conflict.
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Annex
Indicativelist of categoriesof treatiesreferred toin draft article5

(@) Treatiesrelating to the law of armed conflict, including treaties relating to

international humanitarian law;

(b) Treaties declaring, creating or regulating a permanent regime or status or related
permanent rights, including treaties establishing or modifying land and maritime boundaries,

(c) Treaties of friendship, commerce and navigation and analogous agreements

concerning private rights,
(d) Treatiesfor the protection of human rights;
(e) Treatiesrelating to the protection of the environment;
()  Treatiesrelating to international watercourses and related installations and facilities;
(g) Treatiesrelating to aquifers and related installations and facilities,
(h) Multilatera law-making treaties;

(i) Treatiesrelating to the settlement of disputes between States by peaceful means,
including resort to conciliation, mediation, arbitration and the International Court of Justice;

() Treatiesrelating to commercia arbitration;
(k) Treatiesrelating to diplomatic relations;

()  Treatiesrelating to consular relations.



