ADM NI STRATI VE TRI BUNAL

Judgenent No. 453

Case No. 480: TAYLOR Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Roger Pinto, Vice-President, presiding;
M. Ahmed Gsman; M. Francisco A Forteza;

Whereas at the request of Janmes Walton Taylor, a former staff
menber of the United Nations, the President of the Tribunal, with
t he agreenent of the Respondent, extended to 17 June 1988 the
time-limt for the filing of an application to the Tribunal;

Whereas, on 16 June 1988, the Applicant filed an application
which did not fulfil all the formal requirenments of article 7 of the
Rul es of the Tribunal;

Whereas the Applicant, after making the necessary
corrections, again filed the application on 31 Cctober 1988;

Wereas in the pleas of the application the Applicant
requested the Tribunal:

"(a) To exam ne his production sheets and nedi ca
excuses for absences, and to hear testinony from Robert
Badill o, Neville Harvey and Al exander Philli ps;

(b) To reverse the finding in Joint Appeals Board
Report No. 625 that the decision to termnate Applicant's
enpl oynent had been validly taken;

(c) To adjudge and declare that the Pernmanent Contract
bet ween the Secretary-General and the Applicant be
specifically perforned;




(d) To find that the Applicant has been damaged in the
sum of $34, 000. 00;

(e) To adjudge and declare that the Applicant be
reinstated to grade and title with DCS [ Departnent of
Conference Services] Reproduction prior to his termnation."”

Wereas the Respondent filed his answer on 30 Novenber 1988;

Whereas, on 3 January 1989, the Applicant filed witten
observations and requested oral proceedings;

Wereas, on 28 March 1989, the presiding nenber ruled that no
oral proceedings would be held in the case;

Wher eas, on 30 March 1989, the presiding nenber authorized
the Applicant to submt affidavits to the Tribunal if he so w shed,

Whereas the Applicant submtted an affidavit to the Tri bunal
on 3 May 19809;

Wereas the facts in the case are as fol |l ows:

The Applicant served from 20 July 1979 to 21 Decenber 1979 as
a M neograph Qperator at the G2 level in the Reproduction Section
of the Departnment of Conference Services under three successive
short-term appoi ntnents. On 6 February 1980 he reentered the
service of the United Nations in the sane capacity under a
fixed-term appoi ntnment for three nonths which was extended several
times until its conversion to a probationary appointnent on 1 June
1981. On 1 February 1982 the Applicant was pronoted to the G 3
| evel as a Bindery Machine Operator (Trainee) and on 1 March 1982
hi s appoi ntment was converted to a permanent appoi ntnent.

On 18 January 1984, in a nenorandumto the Deputy Director of
t he Publishing Division, one of the Applicant's supervisors,
M. Brewer, commented unfavourably on his performance and suggested
that his wthin- grade salary increnent due on 1 February 1984 be
wi thheld. On 19 January 1984 the Deputy Director forwarded the
menorandum to the Assistant to the Director of the Publishing



Di vision and asked her to nake the necessary arrangenents to inform
the Applicant of the proposed action; he added that he al so had
recei ved personally conplaints against the Applicant from ot her
supervisors and that he was therefore in agreement with the
supervisor's request. On 23 January 1984 the Assistant conveyed the
substance of the supervisor's coments to the Applicant and i nforned
himthat this informati on woul d be forwarded to the Executive Ofice
with a request that the salary increnment be wi thheld. The Applicant
acknow edged recei pt of the communication the follow ng day. On

25 January 1984 the Assistant accordingly recommended in a
menmorandumto the Adm nistrative Oficer of the Departnent of
Conference Services that the Applicant's salary increnment be

w thheld. On 26 January 1984 the Adm nistrative Oficer inforned
the Applicant that the Executive Ofice was supporting this
recomendati on and requesting the O fice of Personnel Services to
approve it; she also advised himthat he had the option to submt a
rebuttal to the supervisor's comments of 18 January 1984 in
accordance with adm nistrative instruction ST/Al/240/Rev.1. On

9 March 1984 the O fice of Personnel Services w thheld the
Applicant's salary increnment as of 1 February 1984.

On 21 Septenber 1984 anot her supervisor, M. Mllett, sent a
menorandum to the Deputy Director of the Publishing Division to
"again bring to [his] attention the erratic attendance and
punctual ity" of the Applicant, "a situation which has not inproved

in spite of several discussions with the staff nmenber”. This
menor andum was transmitted to the Applicant on 9 Cctober 1984 by the
Assistant to the Director of the Publishing D vision under a
menor andum i n whi ch she rem nded the Applicant "that we have had
numer ous di scussi ons on your attendance and behaviour in the Plant
in the past and you have prom sed to inprove", which apparently "has
not been the case". On 2 Novenber 1984 M. MIlett again conpl ai ned
in witing of the Applicant's performance and behaviour. On



7 Novenber 1984 the Deputy Director of the Publishing D vision
addressed the followi ng nenorandumto the Executive Oficer of the
Departnent of Conference Services:

"1. Many nenoranda have been exchanged bet ween t he Repro-
duction Section, the Ofice of the Director of the Publishing
Di vision, the staff nmenber hinself, and your O fice on the
subject of M. Taylor's performance; there have been four
since the begi nning of the General Assenbly ...

2. The |l atest report on M. Taylor's performance is given
in M. MIllett's menorandumto ne dated 2 Novenber ... | w sh
to add that, regardless of the reasons for M. Taylor's
inability to carry out his duties, this apparent |ack of
action over his continued erratic behavi our and bad
attendance record, are viewed by both his supervisors and
co-workers as a reflection of managerial indifference.

3. By way of this nmenorandum | am asking once again for a

medi cal evaluation of the staff nmenber. |If his condition is

such that he is unable to work, a replacenent should be

aut hori zed until he has recovered. |If, on the other hand, he
is considered fit to carry out his assignnment, | am

requesting termnation for unsatisfactory performance.”

On 9 Novenber 1984 the Applicant wote to the Oficer-in-Charge of
t he Reproduction Section conplaining that he was di scrim nated

agai nst and used as a scapegoat by his supervisors; he stated inter
alia:

My poor attendance has been due mainly to ill-health
mhlch has been supported by nedical certificates. | do think
that my work has inproved over the years as | have al ways
performed to the best of ny ability and ny relationship with
my co-workers has al ways been very good. But | am not being
treated fairly by nmy supervisors who show no synpathy for ne.

| know you will be good enough to extend ne your
synpat hy and consideration in view of ny health probl ens
whi ch [are] being taken care of."

The Applicant was on certified sick |leave for 21 days in Novenber
and 15 days in Decenber 1984. On 4 February 1985 the Adm nistrative



Oficer of the Departnent of Conference Services advised him as
fol |l ows:

"Pl ease refer to the exchange of correspondence between
your Supervisors, the Ofice of the Director, Publishing
Division, the Medical Director and the Executive Ofice
during nost of 1984, as well as to the nunerous conversations
Ms. Morrison [Assistant to the Director of the Publishing
Division] and | have had wth you personally on the above.

Now t hat you have been nedically cleared to return to
work, | wish to place on record this Departnent's expectation
t hat your poor attendance record in 1984 as well as the
erratic behavi our you di splayed during several occasions,
wll cease. Any further |apses on your part will be
i mredi ately drawn to the attention of the O fice of Personnel
Services for appropriate action.

| amsure you will agree that you have been given every
opportunity by the Organization to sol ve your problens and
i nprove your record. | amtherefore stressing the fact that

the onus is now, on you."

On 21 February 1985 anot her supervisor of the Applicant,
M. Paulino, conplained of the Applicant's behaviour in a nmenorandum
to the Deputy Director of the Publishing Division; he added:

"staff menbers on the shift have indicated that they
woul d rat her request to be put on annual |eave than to have
M. Taylor assigned to work with themas part of a team The
situation is becomng intolerable and in the nane of al
concerned, we are requesting that action be taken on this
matter in order to enable us to fulfil our responsibilities."

On the same day the Deputy Director forwarded the nmenmorandumto the
Director of the Publishing Division with a request that the
Applicant be termnated for unsatisfactory performance. On 5 March
1985 the Assistant to the Director of the Publishing D vision

advi sed the Adm nistrative O ficer of the Departnent of Conference
Services that the Publishing Dvision strongly recommended that the
Applicant's permanent appoi ntnment be term nated for unsatisfactory



service under staff regulation 9.1(a).

In March 1985 a performance eval uation report covering the
period 1 February 1982 - 28 February 1985 was issued in which the
Applicant's performance was rated "unsatisfactory”. On 2 April 1985
the Adm nistrative Oficer of the Departnent of Conference Services,
havi ng received the performance eval uation report, advised the
O fice of Personnel Services that the Departnment recomrended that
the Applicant's appoi ntnent be term nated under staff
regulation 9.1(a). On 4 April 1985 the Applicant submtted a
rebuttal to his performance evaluation report. A three-nenber Panel
i nvestigated the Applicant's rebuttal and reported to the
Under - Secretary- General for Conference Services, on 5 June 1985,
that it had found no reason to change any of the ratings given in
t he performance evaluation report. On 10 June 1985 the
Under - Secr et ary- General for Conference Services concurred with the
concl usions of the Panel and decided that all the ratings given in
t he performance eval uati on report should be maintai ned.

The O fice of Personnel Services supported the reconmendati on
of the Departnent of Conference Services to term nate the
Applicant's appointnent for unsatisfactory services and forwarded it
to the Appointnment and Pronotion Panel in a menorandum dat ed
19 Septenmber 1985. On 18 Cctober 1985 the Secretary of the
Appoi ntmrent and Pronotion Panel sent a copy of this menorandumto
t he Applicant and informed himof the procedure set forth in
adm ni strative instruction ST/Al/222 for the review of a proposal to
term nate a permanent appointnment for unsatisfactory services. The
Joi nt Revi ew Body considered the Applicant's case at six mneetings,

i ntervi ewed ei ght persons, including the Applicant, and deci ded
unani mously, in its report dated 27 Novenber 1985, to concur with
the joint recommendati on of the Departnent of Conference Services
and the O fice of Personnel Services for the separation of the
Applicant for unsatisfactory service under staff regulation 9.1(a).



The report of the Joint Review Body was endorsed by the Appoi nt nment
and Pronotion Board on 17 Decenber 1985 and the separation of the
Applicant fromthe service was approved on behalf of the Secretary-
Ceneral on 26 January 1986. On 6 February 1986 formal notice of
termnation was sent to the Applicant, who received conpensation in
lieu of three nonths' notice and | eft the service of the United
Nations on 11 February 1986.

On 26 February 1986, 25 March 1986, 25 April 1986 and
21 January 1987 the Applicant requested the Secretary-Ceneral to
review the termnation decision. On 3 March 1987 the Assi stant
Secretary-Ceneral for Human Resources Managenent advi sed the
Applicant that there were no grounds for reopening the case and on
2 April 1987 the Applicant | odged an appeal with the Joint Appeals
Board. The Board adopted its report on 22 January 1988. The
Board' s concl usions and reconmendati on read as foll ows:

"Concl usi ons and recommendati on

13. The Panel concluded that the present appeal was

recei vabl e as the appellant had substantially conplied with
the provisions in the Staff Rules concerning tine limts for
requesting a review of the contested decision and for

subm tting an appeal .

14. The Panel concluded that the decision to termnate the
appel  ant's permanent appoi ntnment for unsatisfactory services
had been validly taken as that decision had been reached

t hrough due process and as the appellant had adduced no
evidence to show that that decision was vitiated by prejudice
or inproper notivation.

15. In view of the above, the Panel nmkes no recommendati on
in favour of the appeal."

On 17 February 1988 the Assistant Secretary-General for Human
Resour ces Managenent inforned the Applicant that the
Secretary-Ceneral, having re-exam ned the Applicant's case in the
[ight of the Board's report, had decided to maintain the contested



decision and to take no further action on his case. On 16 June 1988
the Applicant filed wwth the Tribunal the application referred to
earlier.

Wereas the Applicant's principal contentions are:

1. The decision of the Joint Appeals Board is based on a
presunption and i nference which have no basis in fact. There is no
proof that the rebuttal panel actually had considered the
al | egations concerning malice and personality conflicts. The Board
did not even provide any proof that the rebuttal panel heard any
evi dence regardi ng the all egations.

2. The Applicant was denied a hearing through ineffective
assi stance of counsel.

Wer eas the Respondent's principal contentions are:

1. The unsatisfactory nature of the Applicant's services
was concl usively established in a nunber of cunul ative proceedi ngs,
by several inpartial bodies all of which acted unani nously.

2. The Joint Appeal s Board's conclusion was not vitiated by
bei ng based on unjustified presunptions and i nferences.

3. The Applicant cannot raise now any all eged
i neffectiveness of his counsel in the Joint Appeals Board
pr oceedi ng.

The Tribunal, having deliberated from30 May to 8 June 1989,
now pronounces the follow ng judgenent:

. The Applicant requests the Tribunal to hear witnesses in
connexion wth his allegation of malice or personality conflict wth
his supervisors. The Tribunal recalls that, on 28 March 1989, the
presiding nmenber ruled that no oral proceedings would be held in the



case under consideration. The Tribunal considers that there is no
need to hear testinobnies in this case as all the relevant materi al
is on record before it.

1. The questions to be determ ned by the Tribunal are:

(a) Whether the decision of the Secretary-CGeneral to
term nate the Applicant's permanent appoi ntnent for unsatisfactory
services under staff regulation 9.1(a) was valid, having been taken,
as the Respondent maintains, in the proper exercise of his
authority; or

(b) Whether it was vitiated by prejudice or inproper
notivation and by procedural irregularities as the Applicant
cont ends.

L1l I n support of the decision to termnate the Applicant's
appoi ntment for unsatisfactory services, the Respondent cites the
Applicant's poor performance evaluation report which inter alia |led

to the wthholding of his within-grade salary increment for the
period preceding his separation and the rejection of the Applicant's
rebuttal to the performance evaluation report by the panel set up
under the rel evant procedures.

In turn, the Applicant contends that he perforned well, that
he acquired additional skills and that his co-workers would provide
himwth testinonials affirmng both the quality of his work and the
exi stence of aninosity between himand his supervisor. The
Applicant further clains that the sudden |owering of his ratings
froman earlier performance evaluation report to the one on which
his separation was based was due to that aninosity.

The Applicant clains that his attenpts to denonstrate this at
earlier stages of the proceedings were frustrated by the failure of
t he Respondent to follow proper procedures and by the inconpetence
of his previous counsel.



| V. The Tribunal nust decide whether, in the light of the
conflicting presentations, the Secretary-Ceneral's decision is
val i d.

Havi ng exam ned the material submtted, the Tribunal finds
that what led to the Applicant's separation was not only the poor
quality of his work, if and when the Applicant perfornmed it, but
al so the erratic manner in which he discharged his responsibilities;
he was frequently | ate and occasionally unfit to operate nmachinery
w t hout endangering his own safety or that of his co-workers. In
his rebuttal dated 4 April 1985 to his performance eval uation
report, the Applicant hinself admts that he had "a personal health
probl em which [he was] trying to overcone" but he pleads that his
heal t h probl em shoul d not be taken into consideration to judge his
per f or mance.

V. The Joi nt Revi ew Body established in accordance with
adm ni strative instruction ST/Al/222 had reviewed, in Cctober-
Novenber 1985, the recommendation to the Secretary-Ceneral by the
Depart ment of Conference Services and the O fice of Personnel
Services to separate the Applicant for unsatisfactory services. The
Joi nt Revi ew Body had received testinony fromthe Medical D rector
of the United Nations that, in 1984, it was discovered that the
Applicant's main problemwas the use of narcotic drugs. The
Applicant had undergone treatnent; however, it could not be
det erm ned whet her he had been cured as he refused to subject
hinmself to a conpl ete nedical exam nation

The Tribunal notes that, on 27 Novenber 1985, the Joint
Revi ew Body, in its report to the Assistant Secretary-General for
Personnel Services, stated in paragraph 14:

"However, in order to still give him[the Applicant] the
benefits of the doubt, the G oup requested him through the
Secretary, to go to the Medical Service before their | ast
nmeeting. "



Thus, the Joint Review Body requested an evaluation to
det erm ne whet her any nedi cal factor should be taken into
consideration before arriving at a final conclusion on the proposed
term nation of the Applicant's appoi ntnment under staff
regulation 9.1(a). The Applicant, although he had prom sed to go to
the Medical Service, did not conply. The Joint Review Body
t herefore concurred unani nously with the recomrendati on for
separation for unsatisfactory services. The Tribunal regrets that
the Applicant did not conply with the request nmade to himby the
Joi nt Revi ew Body.

\Y/ The Applicant contends that he perfornmed well, that he "was
doing his job" and that he can provide testinonials affirmng the
quality of his work. The Tribunal recalls in this respect that it
"has repeatedly held that it cannot substitute its judgenent for
that of the Secretary-Ceneral concerning the evaluation of the
performance of a staff nenber and that this matter lies wthin the
Secretary-Ceneral's discretionary authority" (Judgenent No. 257
(1980), Rosbasch, paragraph Xi1I).

VII. The Tribunal nmust now consider (a) whether the Secretary-
Ceneral ' s deci sion was reached through due process, i.e. by neans of
a conplete, fair and reasonabl e procedure, and (b) whether the

term nation decision was vitiated by prejudice or inproper
notivation (Judgenent No. 309 (1983), De Shields, paragraph I1).

VIII. As to the Applicant's conpl aints about procedural
irregularities, the Tribunal finds that the Applicant was accorded
due process and consequently that his conplaints are unfounded.

| X. The Applicant clainms in his application "that his supervisors



had deci ded to downgrade his ratings due to nalice or a personality
conflict wwth his supervisor”. The Tribunal notes that three and a
hal f years before the date of the application, the Applicant
included a simlar claim on 4 April 1985, in his rebuttal to his
per formance eval uation report for the period 1 February 1982 -

28 February 1985. The Tribunal also notes that the Panel
investigating his rebuttal, after holding 8 neetings, found no
reason to change the ratings given on any of the eleven itens under
consideration. The Tribunal further notes from paragraph 9 of the
report of the Joint Review Body dated 27 Novenber 1985 that "Wen a
menber told M. MIllett [one of the Applicant's supervisors] that
the staff nenber [the Applicant] believed that his supervisors had
no synpathy for him M. MIllett replied that he had been given many
chances. He did not feel M. Taylor had problens with the
supervisors". After examning all the material, including the Joint
Appeal s Board's proceedings, the Tribunal finds that there is no

evi dence of prejudice or inproper notivation vitiating the

term nati on deci sion.

X. Accordingly, the decision to term nate the Applicant's
appoi ntment was validly taken and the Tribunal rejects the
Applicant's clainms for damages and reinstatenent.

Xl . As to the Applicant's conplaint regarding ineffective

assi stance of his previous counsel before the Joint Appeals Board,
the Tribunal agrees with the Respondent that the Applicant cannot
rai se belatedly such an accusation before the Tribunal since he did
not meke tinmely objection in the proceeding in question.

X, For the foregoing reasons, the application is rejected.

( Si gnat ures)



Roger PI NTO
Vi ce- President, presiding

Ahnmed OSMAN
Menmber

Franci sco A. FORTEZA
Menmber

Geneva, 8 June 1989
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