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NOTE BY THE SECRETARIAT

At its fourth session, the International Law Comullssion prepared
a "Draft 00 Arbitral Procedure" wlllch, in accordance witn the
provisions of its Statute, was circulated to the Members of the United
Nations for comment.1 The COmnllssion also instructed the Secretariat
to submit at the following session a detailed commentary on the draft.a

In the light of the observations received from Govem..'11ents the
COmnllssion at its fifth session reconsidered the draft and adopted a
" Draft Convention on Arbitral Procedure" wlllch it submitted to the
General Assembly.s The COmnllssion stated in its report that it was
greatly aided in its work by the detailed commentary (AjCN.4/L.40)
prepared at its request by the Secretariat and expressed the wish that
the commentary, after being duly revised and supplemented, should
be published.4

The Secretariat accordingly revised and supplemented the commen
tary in the light of the decisions taken by the COmnllssion at its fifth
session. Tllls revised commentary is published in the present volume.

In its report the COmnllssion also stated that it would be desirable
to add to the commentary a collection of more detailed and technical
rules of procedure than those included in the draft convention.s A
systematic collection of such rules, selected from the rules of inter
national courts and arbitral tribunals, is therefore included in tllls
volume as an annex to the wmmentary.

While, in the course of the preparation of the commentary, the
Secretariat had occasion to consult Professor Georges Scelle, Special
Rapporteur of the Commission on the subject of arbitral procedure,
and had the benefit of llls advice, it should be pointed out that the
Secretariat assumes entire responsibility for the document.

1 See Official Records of the GmeraJ Ass6mb{y, Seventh Susion, Supplement No. 9, chap. IT.
IIbid., para. 15.
a See Official Records of the General AssemblY, Eigbth Session, SfljJplemmt No. 9, chap. II.
& Ibid., pam. 13.
a Ibid., para. 14.
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COMMENTARY

ON THE

DRAFT CONVENTION ON ARBITRAL PROCEDURE



INTRODUCTORY NOTE

The purpose of the draft convention on arbitral procedure, prepared
by the International Law Commission, is to set forth the essential rules
governing an arbitration proceeding between States, from the initial
to the final step therein. As explained in its comments on the draft,
the Commission "did not consider it necessary to frame detailed rules
of procedure on the lines of those embodied, for instance, in the Rules
of the International Court of Justice ", as "such detailed rules of pro
cedure are liable to vary according to the circumstances of each
arbitration ".1 The draft therefore deals with arbitral procedure in a
wider sense, namely, "provisions for safeguarding the effectiveness of
arbitration engagements accepted by the parties, as well as clauses
relating to the constitution and powers of the tribunal, the general plies
of evidence and procedure, and the award of the arbitrators ".2 On
the other hand, the draft does not go beyond the procedure of arbitra
tion. As pointed out by the Chairman of the Commission in the
Sixth Committee of the General Assembly, it is not a draft of an
arbitration convention.3 The provisions of the draft convention
presuppose the existence of an undertaking to have recourse to
arbitration.4 The aim of the draft is not to create new obligations to
submit disputes to arbitration but to provide "certain procedural
safeguards for securing the effectiveness, in accordance with the
original common intention of the parties, of the undertaking to
arbitrate "./;

The draft is based on the traditional concept of arbitration as a
"procedure for the settlement of disputes between States by a binding
award on the basis of law and as the result of an undertaking voluntarily
accepted ".6 It is in line with previous attempts to codify interna
tional arbitral procedure, such as the Projet de regle!lJe11t pour la procedure
arbitrale internationale adopted by the Institute of International Law in
1875 and the Hague conventions of 1899 and 1907 for the pacific

1 Official Re,Y}rds of the General Assembly, Eighth Session, Supplement No. 9, para. 14.
IIbid.

• Official Re!Ords of the General AssemblY, Eighth Session, Sixth Coml1Jittee, J8Jrd HmfillJt,
para. 2.

"Ibid., J871h meetillg, para. 23.
E Quoted from the Commission's report, Official Retords of the Gell(¥al AssemblY, Eighth

Session, SupplmJent No. 9, para. 18. See also paragraph 29.
• Ibid. para. 16.
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settlement of international disputes. But the draft goes beyond prior

<:odifications ofinternational arbittal procedure in stressing the obligation

to carry out the undertaking to arbitrate (art. 1, para. 3), in addition

to the obligation of executing the award (art. 26). The chief dgnifi

cance of the draft lies in the several means which it provides for ensuring

that the obligation to carry out the agreement to arbitrate shall not be

frustrated at any point by a subsequent failure by one of the parties

to fulfil that obligation. Means are ~rovided at el/ch critical point in

the arbitral proceeding to assure the mdependence of the tribunal and

to enable it to go forward with its work notwithstanding any obstructive '

position taken by one of the parties.

Accordingly, the draft provides that disputes as to the scope and

application of an undertaking to arbitrate shall, if necessary, be settled

by the International Court of Justice (art. 2), that the arbitral tribunal

shall be constituted even if a party shall fail to participate in the naming

of its members (art. 3), that the membership of the tribunal, except in

specified cases, shall be immutable (art. 5), that in case of withdrawal '

of an arbitrator without the consent of the tribunal the resulting vacancy

shall be filled at the request of the tribunal (art. 7), that the failure of

a party to co-operate in the conclusion of a compromis when necessary, i

shall not prevent the drawing up by the tribunal itself of the cO!npro1l/is

(art. 10), that a party's failure to appear or to defend its case slt..all not

prevent the tribunal from rendering its award (art. 20), and that the

tribunal shall " not bring in a finding of non /iq/let on the ground of the

silence or obscurity of international law or of the compl'o1l/is" (art. 12,

para. 2).

8
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CHAP'l'ER. I

THE UNDERTAKING TO ARBITRATE

Article 1

1. An undertaking to have recourse to arbitration may apply
to existing disputes or to disputes arising in the future.

2. The undertaking shall result from a written instrument,
whatever the form of the instrument may b~.

3. The undertaking constitutes a legal obligation which must
be carried out in good faith.

CommetJt

Chapter I deals with the undertaking to arbitrate, the existence of
which is a prerequisite for the application of the convention.

Article 1 gives expression to the fundamental principle of inter
national law that an obligation to arbitrate (para. 3) arIses from the
consent of the parties.1

The agreement to arbitrate contemplates the decision or final settle
ment of a dispute. A distinguishing feature of arbitration is that
whereas "mediation recommends, arbitration decides".2

A dispute may be an "existing" one 01' "arising in the future",
as stated in paragraph 1. As understood in this draft, it must, however,
be a dispute between States. Compare article 37 of the Hague Con
vention of 1907, which provides in part:

"International arbitration has for its object the settlement of
disputes between States by judges of their own choice and on
the basis of respect fo! law...

It may be noted that no distinction is made in the draft between
juridical and non-juridical disputes. In this respect, the Chairman of
the Commission stated in the Sixth Committele of the General Assembly
that "the introduction of the distinction ill the draft would, need
lessly and uselessly, have seriously impaired the practical value of the

1 Sce the Commission's report, Official Records of the General Assmlbfy, Eighth Se.r.rio",
, Supplement No. 9, para. 17. Cf. P.C.I.]., advisory opinion of23 July 1923 (Eastern Care/ia).

I: Ser. B, No. 5, p. 27.
I: a J. B. Moore, Digctt of Intomational Low (Washington, 1906), sect. 1069.
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1

Convention ", and he added that" in procedural matters, the problems
arise in the same way in either case ".3

The existence of a dispute is, in the view of the International Court
of Justice, cc a matter for objective determination. The mere denial
of the existence of a dispute does not prove its non-existence ".4 A
dispute involves cc a disagreement on a point of law or fact, a conflict
of legal views or of interests between two persons ".5 Usually a
dispute manifests itself through diplomatic negotiations and it may be
necessary to prove, as a condition of recourse to arbitration or judicial
settlement, that diplomatic negotiations previously have been pursued.s

. Sometimes, ptoof of previous diplomatic negotiations is not, however,
indispensable, and the existence of a dispute or " a difference of views "
can be established in a less "formal way".7 A dispute ·will not be
found to exist in the absence ofproofof " a divergence of views between
the parties on definite points ".8

The language of paragraph 1 closely parallels that of the first para- i
graph of article 39 of the Hague Convention of 1907, which provides
that:

cc The arbitration convention is concluded for questions already
existing or for questions which may arise eventually."

International arbitration in modem times first manifested itself as a
procedure for settling existing disputes between States. The modem
history of arbitration is generally said to begin with the so-called Jay
Treaty, concluded on 19 November 1794 between Gra\t Britain and the
United States of America, involving a then existing dispute between
these States concerning. the Northeastern boundary of the United States.9

Agreements to arbitrate existing disputes have since then steadily
increased in number. Considerable time elapsed, however, before the
arbitration of future disputes became a familiar practice. The Pailama
Treaty of Perpetual Union, League and Confederation, entered into
in 1826 between Colombia, Central America, Peru and the United
Mexican States, included in article 16 an agreement to arbitrate all

• United Nations d0Cl1ment A/C.6/L.320, para. 14. For further discussion of the matter,
see comment on article 12, below.

'Inlerprelation of Pea&e Treaties, Advisory Opinion, I.C.]. Rtporu 1950, p. 74.
• Judgment of 30 August 1924, The Miwro.'11l11atis Palestine Contessions, P.C.I.]., Ser. A,

No. 2, p.11.
t The Mpvrol1/matis pplesline Contusions case supra; Judgment of 4 April 1939, The Eletlri

tit! COh/pany of Solie anti Bulgaria-preliminary objection, P.C.I.]., Ser. A/B, No. 77.
7 Judgment of 16 December 1927, Interpretation of ]utigf//tIlts Nos. 7 end 8 The Chorz6w

Fa&tory, P.C.I.]., Jer. A, No. 13, pp. 10-11; see also Judgment of 25 August 1925, Case
COlI&ernil/g German Inleresls ;n Pulish Upper Silesia, P.C.I.]., Ser. A, No. 6, pp. 13-14.

• RelJNeSI for liilerprd/pliof1 of Ihe ]t«igmtltl of NOI'tI1Iber 20lh, 1950, in Ihe A.r,yllUll Case, Judg
ment nf 27 November 1950, I.C.]. Reporls 1950, p. 403.

• De Martens, Retl/eil, Vo!. 5, pp. 650-652.
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future cc differences".10 The treaty never came into effect as theresult of the failure of the parties, other than Colombia, to ratify it.In a numbel' of subsequent treaties between South and Central AmericanStates,!l provisions were made for settlement by arbitration of disputesarising in the future. The Netherlands and Portugal were among thefirst European countries to conclude (and ratify) a tteaty providing forthe settlement by arbitration of any dispute arising between them, exceptthose involving their independence and their cc outononJie ".12 Noobligation to settle disputes by arbitration, whether existing 017 futuredisputes, was brought about by the Hague Conventions of 1899 or1907. However, agreements to arbitrate future disputes have greatlyincreased during the present century.13
It is to be noted in this connexion that the General Assembly of theUnited Nations adopted on 14 November 1947 a resolution in which,among other things, it was stated that the Assembly:

"2. Drmps the att811tion of States Members to the advantage ofinserting in conventions and treaties arbitration clauses providing,without prejudice to Article 95 of the Charter, for the submissionof disputes which may arise from the interpretation or applicationof such conventions or treaties, preferably and as far as possible tothe International Court of Justice."14
In view of the seriousness of the undertaking to arbitrate and thedetailed procedure provided in the draft convention for carrying outsuch undertaking, paragraph 2 of the present article requires that the" undertaking shall result from a written instrument, whatever the formof the instrument may be". Without entering into the theoreticalquestion whether an oral agreement to arbitrate would be binding,15it is believed that all international arbitrations of modem times havebeen undertaken pursuant to "a written instrument". Thus thisparagraph may be said to be based on practice. The variety of formsof documents other than treaties (bilateral or multilateral treaties,

10 InternalionolAmerican Conference, ReportsofCommittees andDisC/l.!sion.r thereon (Washington,1890), Vol. 4, Historical Appendix, p. 187.
11 E.g., treaty of 12 July 1832 between Peru and Ecuador, article 7, De Martens, NO/l1JeauRecueil, Vol. 13, p. 25•
11 De Martens, NO/l1Jeau Recueil General, 2nd Ser., Vol. 22, pp. 591-592.
18 See H. LammasC'h, Die Lehre lion der SchiedsgerichtsbtJf'keit in threm ganzen Umfange(Stuttgart, 1914), pp. 50 et seq.; H. M. Cory, Comptllsory Arbitration of International Disputes(New York, 1932); J. P. A. Fran!;ois, Handboek lion het IJOlkenrecht, Vol. 2 (2nd ed., ZwolJe," 1950), pp. 135-203; L. Oppenheim, Illtemational :Ltzw, Vol. 2 (7th ed., London, 1952),pp. 3-4, 32-35.
lA Resolution 171 (II), United Nation.r, OJ)'icial Records of the Second Session of the [',eneraJAssemhIY, Resolution.r 16 Septehlber-29 Novemher 1947, p. 104.
la Cf. P.C.I.]., Judgment of 5 April 1933, Legal Status of Eastern Greenland, Ser. A/B,No. 53, p. 71, holding a verbal declaration by the Norwegian Minister for Foreign Affairs,

i '! made on behalf of his Government, as to a .. question falling within his province", to bebinding on his Government.
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general arbitration treaties or clallses C01!Jpl'omissoires) which would be
embraced within the term "written instrument" will be apparent from
the follu-ving evidences of agreement as revealed in an examination of
A. M. Stuyt's SI/f1}e,) of IIltemational Arbitrations 1794-1938:

Exchange of notes, letters or telegrams (Nos. 70, 97, 103, 132, 136,
295, 321, 356, 374, 380, 381, 390, 396a, 408), •

Verbal note (No. 72),
Legislative Act (Nos. 30, 206, 224, 382, 402),
Declarations (Nos. 38, 44, 163, 183, 194),
Arrangements (Nos. 36, 146, 166, 187),
Memorandum (Nos. 50, 67, 178, 227),
Decrees (Nos. 66, 122, 126, 305, 316),
Contracts (Nos. 211, 212, 250, 370),
Protocol of conference (Nos. 77, 85, 89),
Proposition and acceptance (No. 90),
Instructions to Commissioner (Nos. 175, 246),
Letter and legislative action (No. 177),
Verbal arrangement (Nos. 3, 137),
Public notice (Nos. 35, 36),
Resolution of League of Nations Council (No. 358),
Engaf.ements (No. 62),
Collective note or letter (Nos. 88, 138).

The term "written instrument" does not even go so far as to require
a document to which the signature of the parties is in some manner
affixed. For instance, ~t would be sufficient for the parties concemed
to accept a resolution of the Security Council recommending them to
have recourse to arbitration for the settlement of a specific dispute.
In such a case, the official records of the United Nations would pmvide
the authentic text of the undertaking.

While previous attempts to codify the rules of international arbitral
procedure have uniformly affirmed the duty to exeCllte the award, as
aoes the present draft convention (art. 26), th\.. draft lays particular : :
stress upon the obligation to carry Ollt the agreement to arbitrate. Hitherto I I

it could well be said that " there is only the rule that a State must abide f '.~
by the treaties which it has contracted, whether these refer to arbitration I' j
or not ".18 The obligation set forth in paragraNh 3 ofarticle 1, together iJ
with the several procedures elsewhere (>rovide in the draft convention /1 :

to make effective the obligation to aroltrate in spite of any obstructive .
attitude by a party, represent the most important aspect of the draft 'I:,"
from the stanapoint of the development of intemational law. The )
purposes of the draft in this connexion are to impress the existing I:
system of ad hoc arbitration with a stf.ongerjlldicial quality and to ensure I!

• H. M. C<tty. op. cl,. P. ri. fj
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the independent status of the tribunal as a judicial body. The draft
thereby responds to a longfelt need, expressed by various jurists 17 and
revealed in practice.

Article 2

1. If, prior to the constitution of an arbitral tribunal, the
parties to an undertaking to arbitrate disagree as to the existence
of a dispute, or as to whether an existing dispute is within the
scope of the obligation to have recourse to arbitration, such
preliminary question may, in the absence of agreement between
the parties upon another procedure, be brought before the Inter
national Court of Justice oy application of either party. "The deci
sion rendered by the Court shall be final.

2. In its decision on the question, the Court may prescribe the
provisional measures to be taken for the prot,:ction of the
respective interests of the parties pending the constitution of the
arbitral tribunal.

COflJnJent

This article is perhaps the most important in the draft convention
from the standpoint of lex ferenda. It is intended to fill a laetlna in the
existing rules of international law. This laCllna is that if the tribunal
has not already been constituted, no authority exists which can decide
either whether a dispute has arisen, or, if the parties agree that there is
a dispute, whether the dispute is within the scope of the obligation
to go to arbitration. The article is designed to ensure the effectiveness
of the undertaking to arbitrate. Where the tribunal has already been
constituted it follows ex hypothesi either that the parties have agreed
that a dispute exists and is within the scope of the arbitral agreement,
or that tIle tribunal itself will rule upon these questions. But diffi
<:tIlties have arisen when a disagreement on one of these points arises
between the parties before they have constituted an arbitral tribunal.
The article is designed to deal with the type of situation w~ch arose
in the case of the InterpretatioN of Peace Treaties with Bulgaria: Hungary
and Romania.IS In that case certain allegations were made by some of
the Allied and Associated Powers, signatories to the Treaties of Peace
with Bulgaria, Hungai.)' and Romania, that the Governments of those
countries had violated the treaties of peace in certain respects. A
procedure was laid down by the treaties of peace for the appointment
of a commission to settle the interpretation of these treaties. The
Governments of Bulgaria, Hungary and Romania refused to appoint
their representatives to the treaty commissions and maintained that no

17 L. Renault, Preface to LapradeIle-Politis, Vol. I, p. x; N. Politis, Lojnstice i:Jtenlationale
(paris, 1924), pp. 127-128; C. van Vollenhoven, International Arbitration, Post and Presellt
in Vtrspreide Gescbriften, Vo], 2 (HaTIem, 1934), p. 635.

18 See advisoq opinion in I.e.]. Reports 1950, p. 65.
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dispute existed regarding the interpretation of the treaties of peace.
The General Assembly of the United Nations on 22 October 1949
adopted '.:esolution 294 (IV) requesting an 91.visory opinion from the
International Court of Justice, inter alia, UL ,he question whether the
dil~lomatic correspondence between Bulgaria, Hungary and Romania,
on the one hand, and certain Allied and Associated Powers, on the
other, concerning the implementation of certain provisions of the peace
treaties disclosed disputes subject to the provisions for pacific settlement
contained in the treaties. It will be noted that this matter was referred
to the Court by way ofa request for an advisory opinion as no provision
.was contained in the peal"-e treaties obligating the parties to submit
tIus preliminary question to the Court. The above article of the draft
convention removes the ne' 3sity for obtaining in such a situation an
advisory opinion through tile machinery of the United Nations and
makes it possible for one of the parties to bring the question before the
International Court of Justice by application.

What constitutes a disoute is discussed in the comment to article 1
of the draft. ~

For the purpose of the present article, however, the most important
point is not die definition of a dispute but the provision made that a
disagreement even prior to the constitution of the tribunal as to the
existence of a dispute, or as to whether an existing dispute is within
the scope of the obligation to have recourse to arbitration, may be
resolved by bringing the matter before the International Court of Justice
for a decision, and a decision which is final.

It will be noted that the above provisions prevail only in the absence
of agreement between the parties upon some other procedure. Such
other procedure may be "laia down in the cOnJpronJis, if it is a case of a
special agreement to go to arbitration, or, if it is a case of a general
undertaking to settle disputes arising in the future by arbitration, in
the general arbitration treaty. If no provision is contained in either
of these agreements, then it is conceivable that the parties may contract .,:
out of the provisions of article 2 and make some arrangement ad hoc ::
as to the matters in question. 1'1

Specific examples of " another procedure ., will be found in the so- I, J
called Knox Treades of general arbitration of 1911, signed by the I]
United States of America with France and also with Great Britain, iii
providing for joint high commissions of inquiry to rule upon a dis- .i
agreement between the parties "as to whether or not the difference ['I
is subject to arbitration ". It was furt;he; provided that "if all .or all 11
but one of the members of the comnnSSlOn " agreed that the dispute 1>1

was subject to arbitration it should go to arbitration accordingly.19 ~,:]..

19 See article ill of the General Arbitr'ation Treaty between the United States of America ~;l
and tbe French Republic of 3 August 1911, and article ill of the Treaty between Great I"~
Britain and the United States of the same date, Am. J.1nt. Laz/J, SlIjJp. (1911), Vol. 5, pp. 251,\i
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Owing principally to certain modifications proposed by .._.~ United
States Senate, these treaties were never ratified.20

Paragraph 2 of the present article empowers the Court to prescribe
provisional measures. The word "prescribe" is used in order to
avoid the controversy which arose concerning the interpretation of
article 41 of the Statute of the Permanent Court of Intemational Justice.
The provision (which is reproduced in Article 41 of the Statute of the
International Court of Justice) read in part as follows:

"The Court shall have the power to indicate . . • any provi
sional me'ilsures which ought to be taken to preserve the respective
rights of either party."

The word" indicate" (indiquer) was thought in some quarters to
carry the implication that the provisional measures were not imperative.
Another view was stated as follows:

"The power conferred 00 the Court by Article 41 is to ' indicate'
(Fr. indiquer) measures which ought to be taken. The term indicate,
borrowed from treaties concluded by the United States with China
and France on September 15, 1914, and with Swedeo on October 13,
1914, possesses a diplomatic flavor, being designed to avoid offence
to 'the susceptibilities of States.' It may have been due to a
certain timidity of the draftsmen. Yet it is not less definite than the
term order would have been, and it would seem to have as much
effect. The use of the term does not attenuate the obligation of a,
party within whose power the matter lies to carry out the measures
'which ought to be taken.' An indication by the Court under
Article 41 is equivalent to a declaration of obligation contained in
a judgment and it ought to be regarded as carrying the same force
and effect." 21

It is not necessary to express an opinion as to which interpretation
of the Statute is correct. It is thought, however, that the word
" prescribe" should suffice to avoid any controversy arising concerning
the interpretation of this provision of the draft convention.

The law and procedure concerning provisional measures which are
contained in the Statute of the International Court of Justice and its
Rules of Court will apply in any proceedings taken under paragraph 2.
Such law and procedure is described in greater detail in the Comment
of article 17 infra, with reference to the practice concerning provisional
measures generally and the relevant literature.

15
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It will also be noted that tb~ provisional measures prescribed by the
International Ccurt of Justice remain in force pending the constitution
of the arbitral tribunal and, accordingly, when the tribunal has been
set up, the provisional measures prescribed by the Court will cease to
have effect. At that stage the arbitral tribunal itself will have power,
if it considers that the circumstances so require, to prescribe proviaional
measures.:as

D. See article 17 ilifra.
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CONSTITUTION OF THE TRIBUNAL

ArJ'icle 3
1. Within three months from the date of the request made for

the submission of the dispute to arbitration, or from the date of
the decision of the International Court of Justice in pursuance
of article 2, paragraph 1, the parties to an undertaking to arbitrate
shall proceed to constitute the arbitral tribunal by appointing a sole
arbitrator or several arbitrators in accordance with the cOlllpromis
referred to in article 9 or with any other instrument embodying
the undertaking to arbitrate.

2. If a party fails to make the necessary appointments under
the preceding paragraph within three months, the appointments
shall be made bv the President of the International Court of
Justice at the request of the other party. If the President is
prevented from acting or is a national of one of the parties, the
appointments shall be made by the Vice-President. If the Vice
President is prevented from acting or is a national of one of the
parties, the appointments shall be made by the oldest member of
the Court who is not a national of either party.

3. The appointments referred to in paragraph 2 shall be made
in accordance with the provisions of the cOlllpromis or of any other
instrument embodying the undertaking to arbitrate. In the
absence of such provisions the composition of the tribunal shall
be determined, after consultation with the parties, by the President
of the International Court of Justice or the judge acting in his
place.

4. In cases where provision is made for the choice of a president
of the tribunal by the other arbitrators, the tribunal shall be
deemed constituted when the president is selected. If the president
has not been chosen within two months of the appointment of the
other arbitrators, he shall be designated in the manner prescribed
in paragraph 2.

Comment

The naming of the arbitrators, as well as the drawing up of the
compromis, requires acts by the parties. The parties may themselves
directly name the arbitrators and prepare the cOllJ/Jromis, they may
delegate such tasks to others, or they may make a conditional delegation
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of such tasks to others, the condition usually being that the parties !
shall have failed to carry out such tasks themselves. When a condi
tional delegation ofthe task ofnaming arbitrators is made, it is a common
assumption that difficulties may arise in connexion with the naming
of the chairman, umpire or neutral arbitrator but that a party can be
relied upon to appoint its own arbitrator or arbitrators. Consequently
arbitration treaties frequently provide a method for the appointment
of a third arbitrator, in the absence of agreement between the parties
thereon, but omit to provide a subsidiary method for the appointment
of an arbitrator whom one of the parties has failed to appoint in pur
suance of the terms of the treaty.l The failure to provide a subsidiary
method for the appointment of a/!y member of the tribunal, including
arbitrators to be appointed by the parties, had notable consequences
in connexion with the Peace Treaties with Bulgaria, Hungary and
Romania following the Second World War. The refusal of the
Governments of Bulgaria, Hungary and Romania to appoint their
respective representatives upon the commissions of arbitration provided
for in the peace trea.ties resulted in a complete failure to constitute the
conumssions.2 Even when the conlpro1lJis itself expressly names the
arbitrators who are to decide the ruspute,3 it is advisable to include
provisions for the naming of substitute arbitrators in the event ofthe
death, incapacity, withdrawal or removal of an arbitrator. In general,
it may be said that whenever the appointment of any member is made
dependent upon an act of a party or the tribunal, the cOll.prolJlis should
specify an alternative procedure by which the naming of the arbitrator
may take place notwithstanding any failure by the party in question to
perform such act.

The Hague Convention of 1907 was inadequate in this regard in that
acts of the parties were necessary to the naming of all the arbitrators
composing the tribunal. Article 45 of the Convention provided as
follows:

"When the contracting Powers wish to have recourse to the
Permanent Court for the setdement of a difference that has arisen
between them, the arbitrators called upon to form the tribunal
competent to decide this difference must be chosen from the general
list of members of the Court.

" Failing the composition of the arbitration tribunal by agreement
of the parties, the following course is pursued:

"Each party appoints two arbitrators, of whom one only can be
its national or chosen from among the persons selected by it as

1 See collection of treaty texts in Systematic SuruqJ, pp. 101-102.
I See advisory opinions of the International Court of Justice of30 March 1950 and 18 July

1950, Interpretation of Peace Treaties with Bulgaria, H1Ingary and Romania, I.e.]. Reports 1950,
pp. 65, 221.

3 E.g., case of the Religio/lS Properties in Portugal, conlprom;s of31 July 1913, art. 2, Reports
I.A.A., Vol. 1, p. 9.
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members of the Permanent Court. These arbitrators together
choose an umpire.

" If the votes are equally divided, the choice of the umpire is
entrusted to a third Power, selected by the parties by common
accord.

" If an agreement is not arrived at on this subject each party selects
a different Power, and the choice of the umpire is made in concert
by the Powers thus selected.

"If, within two months' time, these two Powers cannot come to
an agreement, each of them presents two candidates taken from the
list of members of the Permanent Court, exclusive of the members
selected by the parties and not nationals of either of them. Which
of the candidates thus presented shall be umpire is determined by
lot."

The Mexican Peace Code provided a subsidiary method of appoint
ment only for the fifth member of the tribunal. The pertinent provisions
of article 27 of the Code read as follows:

"In case of disagreement on this fifth arbitrator, the Governing
Board of the Pan-American Union shall designate him by a two
thirds majority of its members."

The existence of the foregoing gap was remedied in article 23 of the
Revised General Act, reading as follows:

"1. If the appointment of the members of the Arbitral Tribunal
is not made within a period of three months from the date on which
one of the parties requested the other party to constitute an arbitral
tribunal, a third Power, chosen by agreement between the parties,
shall be requested to make the necessary appointments.

"2. If no agreement is reached on this point, each party shall
designate a different Power, and the appointments shall be made in
concert by the Powers thus chosen.

"3. If, within a period of three months, the two Powers so chosen
have been unable to reach an agreement, the necessary appointments
shall be made by the President of the International Court of Justice.
If the latter is prevented from acting or is a subject of one of the
parties, the nominations shall be made by the Vice-President. If
the latter is prevented from acting or is a subject of one of the parties,
the appointments shall be made by the oldest member of the Court
who is not a subject of either party."

A certain similarity of the above article to the present article will
be readily apparent. The procedure prescribed by the latter has,
however, been simplified by the elimination of recourse to third States
for the constitution of the tribunal. On the other hand, the procedure
has been completed by a provision for the determination of the compo-
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sition ofthe tribunal - Le., the number ofarbitrators - when the parties /'!
have not agreed thereon. Also, a subsidiary method for the choice !

of a president of the tribunal has been provided, in cases where he is
to be selected by the other arbitrators but they have failed to carry out. '
this task.'

A much more detailed procedure for the naming of arbitrators is i
provided for under the Pact of Bogotll, 30 April 1948. Under article 40 i
of this treaty each party is to name one arbitrator and transmit that
name to the Council of the Organization of American St:1.tes. At the
same time, each party presents to the Council a list of ten jurists chosen ,
from the panel of the Permanent Court of Arbitration. If these lists '
contain three names in common, such three names, together with the
two names designated by the parties, will constitute the tribunal. If
there be more than three names in common, procedures' are stipulated .
for the completion of the tribunal varying according to each particular
eventuality. Article 45 provides an alternative procedure for constitut
ing the tribunal in the event ofa failure by a party to act under article 40.
The exact provisions of articles 40 and 45 are set forth below:

" Art. 40. (1) Within a period of two months after notification
of the decision of the Court in the case provided for in Article 35,
each party shall name one arbiter of recognized competence in ques
tions of intemationallaw and ofthe highest integrity, and shall trans
mit the designation to the Council of the Organization. At the
same time, each party shall present to the Council a list of ten jurists
chosen from among those on the general panel of members of the
Permanent Court of Arbitration of The Hague who do not belong
to its natio1121 group and who are willing to be members of the
Arbitral Tribunal. .

"(2) The Council of the Organization shall, within the month
following the presentation of the lists, proceed to establish the
Arbitral Tribunal in the following manner:

"a) If the lists presented by the parties contain thr~e names in
common, such persons, together with the two directly named by
the parties, shall constitute the Arbitral Tribunal;

" b) In case these lists contain more than three names in common,
the three arbiters needed to complete the Tribunal shall be selected
by lot;

"c) In the circumstances envisaged in the tw0lreceding clauses,
the five arbiters designated shall choose one 0 their number as
presiding officer;

"d) If the lists contain only two names in common, such H
candidates and the two arbiters directly selected by the parties shall I]

[j
• Sec the Commission's report, o.f/ido/ Re:ords ofthe Gel/era/AtsembIJ, EighthSe.rsioll,Supp/e- I.))

I1I111t No. 9, para. 31. II
20

I



ts - when the parties .
~thod for the choice
in cases where he is
ve failed to carry out

ling of arbitrators is
48. Under article 40
or and transmit that
dean States. At the
t of ten jurists chosen
ration. If these lists
es, together with the
tute the tribunal. IT
:edures·are stipulated
ing to each particular
ocedure for constitut
to act under ardcle 40.
forth below:

tlths after notification
led for in Article 35,
I competence in ques
:grity, and shall trans
)rganization. At the
lcll a list of ten jurists
el of members of the
e who do not belong
) be members of the

11, within the month
:eed to establish the

>ntain thr-:e names in
70 clli:ectly named by
mal;
:ee names in common,
)Unal shall be selected

wo preceding clauses,
~ of their number as

:s in common, such
ed by the parties shall

!uefl1bIJ, EighthSessiofl, Supple-

by common agreement choose the fifth arbiter, who shall preside
over the Tribunal. The choice shall devolve upon a jurist on the
aforesaid general panel of the Permanent Court of Arbitration of
The Hague who has not been included in the lists drawn up by the
parties;

"e) If the lists contain only one name in common, that person
shall be a member of the Tribunal, and another name shall be Chosen
by lot from among the eighteen jurists remaining on the above
mentioned lists. The presiding officer shall be elected in accordance
with the procedure established in the preceding clause;

"f) If the lists contain no names in common, one arbiter shall be
chosen by lot from each of the lists; and the fifth arbiter, who shall
act as presiding officer, shall be chosen in the manner previously
indicated;

co g) If the four arbiters cannot agree upon a fifth arbiter within
one month after the Council of the Organization has notified them
of their appointment, each of them shall separately arrange the list
of jurists in the order of their preference and, after comparison of
the lists so formed, the person who first obtains a majority vote
shall be declared elected.

"
co Art. 45. If one of the parties fails to designate its arbiter and

present its list of candidates within the period provided for in
Article 40, the other party shall have the riglit to request the Council
of the Organization to establish the Arbitral Tribunal. The Council
shall immediately urge the delinquent party to fulfill its obligations
within an additional period offifteen days, after which time the Council
itself shall establish the Tribunal in the following manner:

"a) It shall select a name by lot from the list presented by the
petitioning party.

"b) It shall choose, by absolute majority vote, two jurists from
the general panel of the Permanent Court ofArbitration of The Hague
who do not belong to the national group of any of the parties.

"c) The three persons so designated, together with the one
directly chosen by the petitioning party, shall select the fifth arbiter,
who shall act as presiding officer, in the manner provided for in
Article 40.

"d) Once the Tribunal is installed, the procedure established in
Article 43 shall be followed."

A summary of treaty clauses for the nomination of arbitrators,
together with the texts of such clauses, will be found in Systematic
Survey, pp. 89-107.
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Article 4

1. The parties having recourse to arbitration shall constitute a
tribunal which may consist of one or more arbitrators.

2. Subject to the circumstances of the case, the arbitrators
should be chosen from among persons of recognized competence
in international law.

COIIJIIJent

. Adhering to the principle of fle...ubility as being of prime importance
in constituting ad hoc international arbitral tribunals, the above article
does not impose upon the parties any fixed number of arbitrators.lI

Up to the 19th century, it was customary to refer a dispute to a
sovereign, or to an ecclesiastical person, or to some existing body.s
In most such cases, this meant a "sole arbiter". After the Jay Treaty
of 1794, a trend developed towards arbitration by a small number of
persons, more or less experts, and often including members from a
third State, not a party to the dispute.

A body composed of two or some other even number of members,
in which an equal number act as representatives of opposing parties
and through which each party accordingly has an equal voice, has been
characterized to be a .. joint commission ".7 Such, for example, was
the constitution of the commission which investigated and reported
on the I'm Alone case.S Tribunals of two members appear to be rare
in practice. In such cases provision is usually made for a procedure
by which, if the two arbitrators are unable to agree, a neutral third
arbitrator D or three neutral additional arbitrators 10 shall be named, in
order to make a majority decision possible. Commissions composed
of an equal number of representatives chosen by each party and one
or more persons from a State not a party to the dispute, are commonly
called " mixed arbitral commissions ".

The parties may name the arbitrators in the cOIIJjJrollJis,11 but it is
more frequently the practice to defer the selection of the arbitrator
until after the signing of the compromis. Thus the compromis will

•a. Revised General Act, art. 22, 23, and Pact of Bogotk, 30 April 1948, art. 40,45,
Comment under article 3 slljJra.

• A number of examples are given in Laptadelle-Politis, Vol. 1, pp. XXIX and XLIV,
and inWitenberg, pp. 11-12.

7 C.c. Hyde, Illterna'iunal Law Chiefly as Interpreted ami Appliedby the UnitedStates (2nd cd.,
Boston, 1945), Vo!. 2, p. 1644.

• Reports I.A.A., Vol. 3, p. 1611-1612.
• S"stematit: Stmlr/, paras. 18 and 19, pp. 95, 96.
10 Ibid., para. 20. p. 96.
U E.g., case of the Religious Properties in Portugal, &Ompromis of31 July 1913, art. 2, Reportr

I.A.A., Vol. 1, p. 9.
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12 E.g., Systematic Surl'~, paras. 3-7, pp. 92, 93.
18 Ibid., paras. 18, 19, 23, 24 and 28, pp. 95-98.
U Ihid., para. 34, p. 99; if. claims coc'l'ention between Peru and the United States of

America, 12 January 1863, art. 2, Stuyt No. 71.
10 Pact of Bogota, 30 April 1948, art. 40.
16 Systematic StIrIJ~, paras. 39, 49, pp. 100, 102; Hague Convention of 1907, artA5; Revised

General Act, art. 23.
11 Systematic StI1'U~, paras. 40, 51 and 52, pp. 100, 103.
18 Ibid., paras. 41-46 and 50, pp. 100-102.
19 Ctl/tral Comessiol/s Committee of tbe USSR, Doctl/lJel/ts Concerning tbe Competence qf the

Arbitration COflrt Set Up in Conmction "'lib the Questions Outstandmg between the Lena Goldfields
Compa'!Y Limited and the USSR (Moscow, 1930), pp. 44-46.

often specify a procedure for the later naming of the arbitrators. ill
some cases the parties may adopt a procedure for designating arbitrators
by making a simple reference in the comprolJJis to a procedure elsewhere
established,12 but more usually the cOIJJpromis will itself indicate the pro
cedure to be followed in the naming of arbitrators.

Perhaps the most customary method is to provide that an equal
number of arbitrators shall be appointed by each of the parties
and that an additional, neu.tral, member shall be chosen by com
mon agreement.IS Various su.bstitute procedures have been adopted
to take care of the contingency of the parties failing to agree on the
appointment of a lleutral member. In such case this selection is
sometimes left to the arbitrators appointed by the parties.!'1 Sometimes
a neutral member may be selected by lotl5 ; by a third Power or Powers16

or by some designated person, such as the President of the Swiss
Confederationl7 or the President of the Permanent Court of Inter
national Justice.ls

The procedure stipulated in the concession agreement of 30 April 1925
under which the Lena Goldjields arbitration took place is interesting in
tl-Js connexion. Paragraph 90 of the concession agreement prov:ided
for an arbitration tribunal composed of three members, one to be chosen
by the Soviet Government, one by the Lena Goldfields Company, and
the third, who was to be the super-arbitrator, to be chosen by mutual
agreement. Failing such mutual agreement, procedures were provided
for naming the super-arbitrator from among a list of six professors of
the Freiberg Mining Academy or of the Royal Ted:lnical College of
Stockholm.lo

Adhering to the principle of flexibility, paragraph 2 of the present
article contains no limitation as to the nationality of the arbitrators,
and even the requirement that the "arbitrators should be chosen from
among jersoas of recognized competence in international law" is
qualifie by the words "subject to the circumstances of the case".
It must be appreciated, however, that the exception should not be so
applied as to destroy the rule itself. In other words, the rule that the
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., Systematic Surv~, para. 25, p. 97.
21 Feller, p. 317.
11 Prt/re,Herbat/X of the Proeeedillgs of the Committee of Jurists (The Hague, 1920), pp. 531

and 722, quoted by Hudson, Permanent Cotn-f, p. 182.
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arbitrator shall be a person of " recognized competence in international
law" would appear to be the general rule to be applied in each case
save only when special circumstances might justify departure
from it.

The compromis usually leaves considerable latitude in the appointment
of arbitrators. Perhaps the most frequently encountered qualification
is with regard to nationality. The typical tribunal composed of three
members will usually permit each of the parties to appoint one member
of its own nationality. Thus some twenty-five treaties were found to
contain a clause adopting the following formula: "The parties shall
each nominate one membe who may be chosen from among their
"respective nationals ".10 Aruwe 22 of the Revised General Act also
permits the plJ,rties each to " nominate one member, who may be chosen
from an.10ng their respective ,nationals ", the remainder to be of other
nationality.

Complaint has frequently been voiced of the practi.ce of appointing ,
nationals as arbitrators. It is argued that such arbitrators will lack
the open-mindedness necessary in a judge. It is further contended
that their appointment to the tribunal is unnecessal1', as each party
has its own agent and counsel to advance and p.tOtect its interests before
the tribunal. The net effect of the practice is said to add to the diffi
culties of reaching a decision. It was the conclusion of A. H. Feller
in his study of the experience of the Mexican Claims Commissions
that:

" It is a grave mistake to construct a tribunal out of two national
members and one neutral member. Few men are capable of holding
the balance between two contending national commissioners. If the
governments do not object to the possibility of decision by com
promise rather than by adjudication, they should provide for two
national commissioners with an umpire in case of disagreement.
Otherwise they should provide either for one, or better still three,
neutral commissioners." III

In the 1920 Committee of Jurists which planned the Permanent
Court of International Justice, Loder opposed the participation of
national judges as "a characteristic essentially belonging to arbitra
tion ". The report of the Committee, however, accorded to national
judges the right to participate in the work of the Court. '.the report \
conceded that its proposal made the Court resemble a court ofarbitra- t
tion but replied that : "States attach much importance to having one I'.,."

of their subjects on the Bench when they appear before a Court of ~,
Justice. " ss I:
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national Justice in the matter of national judges, Hudson states:

"This record does not justify a conclusion that national judges
have merely registered and sanctioned views held by their own
Governments. It is true that as a general rule they have upheld
their Governments' contentions, but in relatively few cases has the
national judge been alone in his views, and there are striking instances
in which national judges went against their Governments' conten
tions. In spite of the general rule, it may be said that national judges
have served a useful purpose in familiarizing other judges with
special features of their national laws, and at times with their national
psychology as affected by the particular case." 23

The phrase "persons of recognized competence in international
law" adopted in the text has appeared in similar language in other
international documents of importance. Article 2 of the Statute of
the International Court of Justice requires that judges shall be selected
" from among persons of h1.gh moral character, who possess the qualifi
cations requirea in their respective countries for appointment to the
highest judicial offices, or are jurisconsults of recognized competence
in international law". The Hague Convention of 1907 provides in
article 44 that the members of the Court shall, among other things, be
persons" of known competency in questions of international law".
The Pact of Bogota, .30 April 1948, provides in article 40 (1), among
other things, that "each party shall name one arbiter of recognized
competence in questions of international law and of the highest
integrity". The requirement appearing in the foregoing texts that
the judge shall be "of high morll.l character" or "of the highest
integrity" was omitted in the present article as unnecescary in that it
was considered extremely unlikely that any appointment in contra
vention of this princlple would ever be made.

Article 5

I I

1. On.:e the tribunal has been constituted, its composition .>hall
remain unchanged until the award has been rendered.

2. A party may, however, replace an arbitrator appointed by it,
provided that the tribunal has not yet begun its proceedings. An
arbitrator may not be replaced during the proceedings before the
tribunal except by agreement between the parties.

3. The proceedings are deemed to have begun when the President
or sole arbitrator has made the first order concerning written or
oral proceedings.

os PermanCllt Court, p. 359.
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It is a basic purpose of the draft convention to ensure that when
parties have agreed upon arbitration for the settlement of a dispute, the
arbitration shall not be subject to frustration by a subsequent obstructive
attitude of one of the parties or by failure to provide for foreseeable
contingencies. With this aim in view, article 3, as has been seen,
endeavours to provide machinery for the constitution of the arbitral
tribunal even in cases where one of the parties is unwilling to co-operate.
Similarly, articles 5 to 8 have the object to ensure that, when constituted,
the tribunal shall not be prevented from functioning by arbitrary
~hanges in its membership.

Paragraph 1 of article 5 lays down the principle that "once the
tribunal has been constituted, its composition shall remain unchanged
until the award has been rendered ". This is an innovation in the law
of arbitral procedure. Arbitration treaties usually provide only that
vacancies which may occur as a result of death, resignation or "any
other cause " shall be filled in the manner established for the original
nominations.24

The principle of the immutability of the arbitral tribunal is, however,
not absolute. Paragraph 1 of the present article should be read
conjointly with the. following paragraphs 2 and 3 and also with
articles 6, 7 and 8 which admit certain exceptions to the principle and
provide methods for filling vacancies in the membership, whether or
not such vacancies occurred in conformity with the relevant provisions
of the draft.

Two exceptions to the rule of immutability are contained in para
graph 2 of the present article: Ca) before the beginning of the proceed
ings a party may replace an arbitrator appointed by it and Cb) after
the beginning of the proceedings an arbitrator may be replaced by
agreement between the parties. It should be noted that the paragraph
deals with replacement of an arbitrator and that no reference is made
here or elsewhere in the draft to a right of a patty simply to withdraw
an arbitrator without appointing another person in his place. As to
the right of an arbitrator to withdraw, see article 7 below.

In order to avoid doubts as to when the proceedings shall be deemed
to have begun, paragraph 3 of the present article contains an explicit
and clear ruling on the matter.

Article 6

Should a vacancy occur on account of death or incapacity of
an arbitrator or, prior to the commencement of proceedings, the
resignation ofan arbitrator, the vacancy shall be filled by the method
laid down for the original appointment.

If Sec S)'sle/1Ju/ic SIif'PIIY, paras. 61 and 62, p. 106.
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Provisions corresponding to those laid down in this article of the
draft are found in previous codes of international arbitral procedure
as well as in arbitration treaties, as will be evident from the following
collection :

Projet, 1875, article 7: "If an arbitrator refuses to act as such,
or having accepted withdraws, or dies, or becomes insane, or is
lawfully challenged for reasons of incapacity within the meaning of
Article 14, the provisions of Article 5 shall apply."

The Hague Convention of 1907, article 59: "In case of the death,
retirement, or disability from any cause of one of the arbitrators,
his place is filled in the same way as he was appointed."

Convention for the Establishment of an International Central
American Tribunal, 7 February 1923, article 15: "If after the
Tribunal is organized any of the arbitrators should fail to appear
because of death, resignation or any other cause, his successor shall
be appointed in the same manner provided for in this conven
tion ..." 25

Revised General Act, 28 April 1949, article 24: "Vacancies w4ich
may occur as a result of death, resignation or any other cau.se shall
be filled within the shortest possible time in the manner fixed for
the nominations." 26

Mexican Peace Code, article 29: "In case of decease, resignation
or incapacity of one or more of the arbitrators, the vacancy shall
be filled in the same way as the original designation."
There is, however, a notable difference between the provisions quoted

above a.."1d article 6 of the draft convention with respect to the filling
of a vacancy caused by the resignation of an arbitrator. While the
former refer to all vacancies caused by resignation, article 6 is applicable
only when the resignation takes place prior to the commencement of
proceedings. Should an arbitrator resign after the proceedings before
the tribunal have begun, article 7 of the draft would be applicable.
The resignation would in that case be lawful only if it takes place with
the consent of the tribunal, and only on that condition would the
vacancy, as under article 6, be filled by the method laid down for the
original appointment. See further the comment on article 7.

Article 7
1. Once the proceedings before the tribunal have begun, an

arbitrator may withdraw only with the consent of the tribunal.
The resulting vacancy shall be filled by the method laid down for the
original appointment.

25 Am. ]. Int. LQIJI, Supp. (1923), Vol. 17, p. 89.
26 The same clause is found in many bilateral treaties. See Systematic SlIrvIfY, para. 61, p. 106.

27

I

I,



2. Should the withdrawal take place without the consent of
the tribunal, the resulting vacancy shall be filled, ~t the request
of the tribunal, in the manner provided for in paragraph 2 of
article 3.
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Difficulties have sometimes arisen in the past when a member has rI
withdrawn either on his own initiative or on the instructions of his
Government. Thus, in the case of the Commission constituted under
article 6 of the Jay Treaty, the.A lerican Commissioners withdrew on
19 July 1799 and most of the work of the Commission was left un
completed.!!7

As a second instance may be mentioned the case in which the
Colombian Government and the Cauca Company, an American corpor
ation, agreed to submit certain differences to a special commission
composed of three members, one appointed by Colombia, one by the
company and a third by agreement between the Secretary of State of
the United States and the Colombian Minister at Washington. At
the end of the hearings, when little remained to be done except for
the signing of the award, the Colombian Commissioner resigned.
The two remaining members thereupon rendered an award. In
subsequent proceeclli:Jgs before the Supreme Court of the United States

the. COlf:0l?lbdian hGovCernmednt Isol;1ght t~ Whave the a~afirddseht aside. Thde r'.,.
action at e , t e ourt ec armg : e are satls e t at an awar
by a majority was sufficient and effective." 28 ~:

The HJingarian Optants case may also be mentioned in this connexion. i:
Under the Treaty of Trianon of 4 JWie 1920 provision was made for I,
the creation of Mixed Arbitral Tribunals to be composed of three i,

members, two appointed by each Government concemed, and a Presi- I
dent to be chosen by agreement between them. In addition to provi
sions dealing with the failure of the parties to reach agreement on the
appointment of a President, the Treaty provided (article 239) for the
appointment of deputy arbitrators in case of vacancy in the member
ship of the tribunal which the Govemment concemed failed to fill
within due time. A question arose before the tribunal as to its juris
diction in certain cases and a decision was given which was unsatis
factory in the eyes of the Romanian Government. The latter announced
that Romania was withdrawing its arbitrator. Hungary thereupon
addressed an application to the Council of the League of Nations
requesting the appointment by it of a deputy arbitrator to fill the
vacancy.- Eventually the Council recommended a solution invcilving

28

17 Lapradelle-Politis, Vol. 1, p. 21.
"Colombia IJ. CaJlta Co., 190 U. S. 524 (1903).
I' Application by the Hungarian Govl"rnment to the Council of the League of Nations

of 21 May 1927, published in Deak, The Hungarian·Rol1JfI1Iioll Land Dispute (New York,
1928), pp. 204 ,t s'f}.
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3. League of NafiollS Official JOllrllal, 1928, p. 446.
81 Reporfs I.A.A., Vol. 5, p. 512.
88 See Feller, pp. 69-76.
88 Mil;ed Claims Commission, United States and Germany, Administrafive Decisiolls and

Opinions of a Gelleral Nafllre (1926-1932), pp. 967, 995, 1004; ibid. (1933-1939), pp. 1034,
1086,1097, 1115, 1173, 1175; Mixed Claims Commission, United States and Germany,
Opinions Old Decisions ill the Sabofage ca.res hallded doulIJ 15 Jlme 1939, alld 30 Ocfober 1939.

.. Witenberg, p. 49.
36 Le droif infematiollal (5th ed. 1896), pp. 481-482.
38 Callses de IIIIIJift! de la sellfellce arbitrale ell droit infemafiol/al (Paris, 1928), pp. 117 and 124.

nber has
IS of his
~d under
,drew on
left un-

mt OfT'ilieoomPl~~onstirotiO~Of~H~gMi~-Rom.w~_00Ax~~
'equest Tribuual.3o

1 2 of During the course of the French-Mexican arbitration under the
convention of 25 September 1924, as extended by the convention of
12 March 1927, the Mexican Government requested that sessions of
the tribunal be postponed on the ground of the inability of the Mexican
Commissioner to attend. In its decision No. 22 of 3 June 1929 3l

the tribunal held that the absence of the Mexican Commissioner would
not preclude the remaining members of the tribunal, constituting a
majority thereof, to decide cases previously pleaded in the presence of
the three commissioners. The tribunal then rendered twenty-three
decisions without the fU11:her participation of the Mexican Commis
sioner. However, such decisions were later referred to a new commis
sion established under the convention of 2 August 1930.32

Finally, it may be mentioned that the German member of the United
States-German Mixed Claims Commission, set up, inter alia, to deal
with the so-called Sabotage cases, withdrew on 10 June 1939 after a
decision by the Commission that evidence would be received as to
whether its prior decision in the case of the Lehigh Vallry Railroad Co. et
al. (U.S.) v. Gm/lal!) should be reopened by virtue of fraud practised
on the Commission. Notification to the United States Secretary of
State was also given by th'C German Charge d'Affaires on the day of
the withdrawal that it was considered that the Commission was without
jurisdiction. The remaining commissioners nevertheless continued to
act and on 30 October 1939 rendered awards.33

It is apparent that practice is somewhat uncertain concerning the
effect of withdrawal. The opinions of writers, also, indicate a lack
of unanimity. Thus Witenberg asserts:

"In these different contingencies, the tribunal seems to have
power to continue the proceedings in spite of the irregular absence
of the national. judge or judges ".34

On the other hand, Calvo 35 and Balasko 36 hold that the absence of
one of the members of the tribunal bars any further proceedings.
Hudson merely states that the presence of all members has been thought
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a member or some members have been absent the other members
have been precluded from voting.ss Merignhac, however, denies that
the absence of an arbitrator caused by bad faith can paralyse the action
of the tribuna1.39 Hyde says that, after extended participation in the
work of a tribunal, a member cannot, by withdrawal, render it power
less."o Phillimore is of the opinion that malicious abstention of an
arbitrator from the deliberations need not prevent the others from
proceeding, hut that death of an arbitrator dissolves the tribunal.41

The present draft convention endeavours to solve the difficulties
referred to above by regulating the right of an arbitrator to withdraw,
and by providing a machinery for appointing a successor with the least
possible delay, whether or not the withdrawal is allowed under the
convention. Prior to the commencement of proceedings the resig
nation of an arbitrator is, according to article 6 of the draft, always
permitted. After the proceedings have begun an arbitrator may,
under article 7, withdraw with the consent of the tribunal. In both
these cases the vacancy shall be filled by the method laid down for the
original appointment. Should an arbitrator withdraw after the begin
ning of proceedings without the consent of the tribunal a successor
shall, at the request of the tribunal, be appointed by the President of
the International Court of Justice or a judge of the Court in accordance
with the provisions of paragraph 2 of article 3.42

The previous draft, adopted by the International Law Commission
at its fourth session,43 laid down in paragraph 3 of its article 7 that in
the case of the withdrawal of an arbitrator, "the remaining members
shall have power, upon the request of one of the parties, to continue
the proceedings and render the award". This provision was excluded
from the present draft as' too drastic and also unnecessary in view of
the fact that although the withdrawal of an arbitrator may cause some
delay in the proceedings, it cannot, because of the provisions of the
draft convention regarding the filling of vacancies, bring them to a
permanent standstill." The report of the Commission on the draft
convention says in this respect:

"Undoubtedly, cases have occurred in the past in which the
tribunal, after a national arbitrator has withdrawn, continued with

8' IntemalionaITribunals.p.115.
sa Loc. fit.
s. Merignhac, pp. 276-277.
co Inttrnational Ltnv (2nd cd., 1945), Vol. 2, p. 1629.
Cl Comf1/entaries upon Inlernaliollt/I Ltnv (1857), Vol. 3, p. 4.
cs Cf. the report of the Commission, Of/icial Record.r of the General AssemblY, Eighth Session,

SlIjJplenunt No. 9, para. 32.
cs Sec Of/icial Re{()ras of the General AssemblY, Seventh Session, SlIjJplemenf No. 9, chapter n. I

.. Soo 0Jfi<i'" R..,.[, of '" """"" A_::, EitP'" Smm., S",,,,",,,,,, N,. 9...... 32. ,1
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Article 8

1. A party may propose the disqualification of one of the
arbitrators on account of a fact arising subsequently to the
constitution of the tribunal. It may propose the disqualification of
one of the arbitrators on account of a fact arising prior to the
constitution of the tribunal only if it can show that the appointment
was made without knowledge of that fact or as a result of fraud.
In either case, the decision shall be taken by the other members of
the tribunal.

2. In the case of a sole arbitrator the question of disqualification
shall be decided by the International Court of Justice on the
application of either party.

3. The resulting vacancies shall be filled, at the request of the
tribunal, in the manner provided for in paragraph 2 of article 3.

<os'" wh,reT l,,~o,~,-oo-,~~,-re-d~ ,~~ Tms W~ prooohly wmvmd,bl,
~r members seeing that no machinery was at that time in existence for filling the
denies that vacancy created by the illicit withdrawal of an arbitrator. Once

e the action such machinery is created - as is the case in the present draft -
ition in the there is no longer any reason for an incomplete tribunal to proceed
~r it power- with the case." 45
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C01lJ1lJe11t

One of the leading authorities on international arbitration has
commented that "in the general run of protocols and in the Hague
Conventions . . . no provision whatever is made for challenging either
arbitrators or umpires because of unfitness, personal prejudice, interest
in the subject-matter, or otherwise ".46 Internationa1 arbitral practice
has not suffered through this neglect for the reason, among others,
that persons named to the office of arbitrator generally have been
sensitive to their responsibilities and have refrained from accepting any
such appointment in case of doubt. Thus, when President Taft was
suggested as arbitrator in the claims of certain European countries on
behalf of their nationals against Cuba, he declined any such nomination
on the ground that there existed in favour of American citizens claims
similar to those of the Europeans in question which would render it
impossible for him to undertake the office.47 The experience of the
United States-Venezuela arbitration under the convention of 25 April
1866, in which the awards were attacked, inter alia, on the ground
that the claims commission had been irregularly constituted, illustrates

.. Ibid., para. 33.
•• Ralston, p. 35.
47 G. H. Hackworth, Digest of International Law (Washington, 1943), Vo!. 6, p. 83.
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•• Maare, In/emo/iol/o! Arbi/raliollS, Va!. 2, pp. 1660-1676.
.. La procedure dans les arbilru[!,es illlernatiollaux (paris, 1905), p. 119.
10 Merignhac, p. 253.

ilie de,imbili~ ma p<o~,ion fu' ilie~:~:~~~MT
arbitrators.48 art!

A challenge of an arbitrator should be made promptly. Moreover, dis
it is necessary to distinguish between grounds ofdisqualification which ~j pa
the parties knew or should be presumed to have known at the time of
his appointment and which they consequently should be considered to',r
have waived, and grounds subsequently arising, which they cannot be .' ,
deemed to have waived. Article 14 of the Projet, 1875, states:

"The objections based upon the incapacity of the arbitrators
should be raised before all others. If the parties remain silent no
objection will be allowed at a later stage except for subsequent '•••:'.

. incapacity arising after the proceedings have begun." ....

Acremant has made the following comments:
"When there is an objection as to the capacity of the arbitrator

or some other challenge as regards him based on facts already existing
to everyone's knowledge at the time the cO/llpro/llis was drawn up,
there is a presumption that the parties did not wish to take these i: vac
facts into account; and they are disregarded. I:

"In case the facts referred to above arise after the cO/llpro!IJis and I

are found to be true the parties should meet a second time in order
to proceed to the appointment of a new arbitrator." 49

Paragraph 1 of the present article is based on the opinion that, nor-
mally, the disqualification of an arbitrator should be proposed by a
party only on account of a fact arising after the constitution of the
tribunal. A party challenging an arbitrator may rely on a fact prior
to the constitution of the t,ribuoal only if it can show that the appoint
ment was made without knowledge of that fact or as a result of fraud. r .

The decision on the challenge of a member of the tribunal is in either
case left to the other members. This power is entmsted to them even
in the absence of an express grant of such power in the c01lJpro1lJis.

The point has been made that the arbitrat0rs ruling upon the challenge
of disqualification should exceed in number those against whom the
challenge is raised. Merignhac states:

cc The facts on which the objection to the capacity or the challenge
are based are submitted to the arbitral tribunal, the allegedly incapable
or challenged arbitrators not participating. The arbitral tribunal
has power to decide upon the objection provided that the arbitrators
taking part in the decision outnumber those against whom the objec
tion has been r2ised." 50
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article. Paragraph 2, however, provides that cases concerning the
disqualification of a sole arbitrator shall on the application of either
party be referred to the International Court of Justice for decision.

Article 20 of the Convention for the Establishment of an International
Central American Tribunal of 7 February 1923 indicates some of the
grounds upon which a member of a tribunal would be barred from
acting:

"Members of the Tribunal are barred from the exercise of their
functions in any matters in which they may have material interest
or in relation to whicll they may have appeared in any capacity before
a national tribunal, a tribunal of arbitration or of any other character,
or before a commission of inquiry. This disability shall apply also
whenever said members have acted in the aforementioned matters
as counsel or agents of any of the parties, or have rendered a
professional opinion." 51

Paragraph 3 of the present article provides for the filling of the
vacancy caused by the disqualification of an arbitrator.
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., English text furnished by the United States Department of State, and published in
AlIl. ]. lilt. LOll', .rllpp. (1923), Vol. 17, p. 91.
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CHAPTER III

THE COMPROMIS

Article 9

Unless there are prior agreements which suffice for the purpose,
the parties having recourse to arbitration shall conclude a conJjJro!nis
which shall specify :

(a) The s~bject matter of the dispute;
(b) The method of constituting the tribunal and the number

of arbitrators;
(c) The place where the tribunal shall meet.

In addition to any other provisions deemed desirable by the
parties, the cOfl/prolllis may also specify the following:

(1) The law to be applied by the tribunal, and the power, if any,
to adjudicate ex aequo et bono;

(2) The power, if any, of the tribunal to make recommendations
to the parties;

(3) The procedure to be followed by the tribunal;
(4) The number of members constituting a quorum for the

conduct of the proceedings;
(5) The majority required for the award;
(6) The time limit within which the award shall be rendered;
(7) The right of members of the tribunal to attach dissenting

opinions to the award;
(8) The appointment of agents and counsel;
(9) The languages to be employed in tHe proceedings before

the tribunal; and
(10) The manner in which the costs and expenses shall be

divided.

COll1111ent

An arbitration proceeding is a specially constituted proceeding.
The tribunal must be constituted, the dispute or disputes to be decided
by it must be defined, the place where the tribunal shall meet must be
indicated and all other matters necessary to the conduct of its proceed-
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1 Rots/on, p. 5.
2 Wi/enberg, p. 6.
3 Feller, p. 318.
<Moore, Vol. 1, p. 231.
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ings should be set forth. Usually these matters, or at least some of
them, are provided for in a single written instrument generally referred
to as the c01JJpro1JJis. The c01llpro1llis d'arbitrage has been defined by
Ralston as a

"form of treaty which refers a given subject-matter of dispute
to arbitrators, either especially designated or whose designation is
arranged for, describes and limits the powers of the arbitrators
and usually in substance the general tenor of their possible sentences,
with a provisiop. for carrying them out ".1

A less specific definition is the one given by Witenberg:
"a treaty under which one or more States agree to confer upon

an arbitrator or a previously constituted judicial body the settlement
of one or more existing disputes ".2

The careful drafting of the C01Jpr01JJis is of prime importance. Thus,
it has been said:

"The claims convention should be drawn up with the most
scrupulous clarity. Those who have participated in the drafting
of treaties or legislation will know that draftsmen are often tempted
to permit a difficult or controverted point to remain intentionally
ambiguous. Such a temptation should never be indulged in when
drafting a claims convep.tion. Ambiguities cause conflict and delay,
and may often wreck the whole structure of settlement." 3

This article in its first paragraph sets forth the obligatory elements
of the cOmpr01JlIs and in its second paragraph deals with several additional
topics the covering of which will give a certain amount of completeness
to the instrument.

Paragraph (a). The exact question or questions to be decided by
the tribunal must be stated with the utmost clarity and preciseness.
In the arbitration between Great Britain and the United States involving
the San Juan ChannelIVater boundary between the United States and Canada,
the T~eaty of Washington of 8 May 1871 set forth in article 34 the
respective claims of each of the parties and required the arbitrators to
"decide ... which of those claims is most in accordance with the true
interpretation of the treaty of June 15, 1846". The British Govern
ment was criticized in the House of Commons for having acceded to
such language, which would preclude the arbitrator from selecting any
line between the boundaries claimed by each of the parties. The clear
and explicit statement of the question for decision, however, led to
an award which was promptly and fully accepted by the parties.4
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On the other hand, the convention of24 June 1910 between the United
States and Mexico required a commission to decide '.' solely and exclu
sively whether the international title to the Charnizal tract is in the
United States of America or Mexico ".6 The commission, bowever,
by majority decision divided the tract, awarding part to the United
States, and part to Mexico.a It may be noted that the United States
refused to accept the validity of the award upon the growld, among
others, that 1., dividing the tract the commission had decided a questio~

not submitted by the parties.?
Paragrapb (b). See comment under articles 3 and 4 slpra.

. Paragraph (c). The place of the meeting of the tribunal is a matter
of convenience and this paragraph accordingly leaves it to the parties
to fix such place. Even though article 60 of the Hague Convention
of 1907 prescribed that the Permanent Court of Arbitration was to meet
at the Hague, this was made subject to any provision thereon which
the parties might make. The parties may delegate to the tribunal
the selection of the place of its meetings.s If no regulation whatever '
of the place of meeting is included in the cOIIJpro/lds, the tr.ibunal itself
has the inherent power to fi.'{ its place of meeting.9

Paragraph (1). One of the questions for decision by the parties in
drawing up a cOl/lpro///is involves the determination of the rules or
principles on the basis of which the tribunal is to reach its decision.
The cO/l/pro/lJis may provide such rules or principles in accordance with
a wide variety of formulas. It may require the tribunal to decide
according to, for instance, "the rules (principles) of international law ",
"the subslantive rules enumerated in Article 38 of the Statute of the
International Court of Justice", "the principles of law (justice) and
equity", "considerations of equity", or " ex aeqllo et bono ".10

The parties may also lay down special rules of law for the tribunal
as in the Alabama Claims arbitration 11 and in a number of the lvIexzealJ
Claims arbitraticns.12

This paragraph does not enter into the question of the meaning of
said formulas, saye only to point out that express authorization "to

• Tr,aties, Conventions, Intematioml Acts, Protocols and AgreetlJefJts betlveen the United States
and Olher P01JJer.', 1910-1923, Supplemenl to MfJllfiJI (Washington, 1923), Vol. 3, p. 2730.

"1'a/Jers Relating 10 the ForeigtJ Relations of Ihe United States, 1911 (Washington, 1918),
pp. 586-587.

7 Ibid., pp. 598-600, 604-605; and see comment to article 30, paragraph (a), infra.
C E.g., convention of 8 September 1923, United States and Mexico, art. 2, Reporls I.AA.,

Vol. 4. p. 12.
I Projet, 1875, art. 8.
10 Syslematic Survry, pp. 116-122.
11 Treaty of Washington of 8 May 1871. art. 6, Moore, Vol. 1, pp. 549-550.
1. E.g., convention of 10 September 1923 between the United States of America and

Me:"ico, art. 3, Repo·rts I.A.A., Vol. 4, p. 780.
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adjudicate ex aeqllo et bono" is necessary. It may be pertinent to observe,
however, that the principles of equity are considered by some to be a
part of international law. Hudson states that the" long and continuous
association of equity with the law which is applicable by international
tribunals would seem to warrant a conclusion that equity is an element
of international law itself".13 Merignk.{' states that "internationai
law is administered with due regard to equity ".14 On the other hand,
in a case decided in 1923, it was the view of the .American-British
Claims Arbitration Tribunal, constituted under the convention of
10 August 1910 and authorized to decide" in accordance with treaty
rights and with the principles of international law and of equity",15
that, as far as its own activity was concerned, considerations of equity
could not override a treaty or a specific lule of international law. In
a case decided three years later, however, the same tribunal adopted the

i" view that in legally anomalous situations, its decision must be based
on" general considerations of justice, equity, and right dealing guided
by legal analogies and by iae spirit and received principles of interna
tional law".16

It should be noted that in international adjudications the term
" equity" is used in the sense of tempering specific rules of law to avoid
injustice or hardship in a particular case, and not in the peculiarly
Anglo-Saxon sense of a body of rules distinct from the "common
law".17 Thus, the tribunal in the Norwegian Shipowners' Claims case
said:

"The words 'law and equity' used in the special agreement of
1921 cannot be understood here in the traditional sense in which
these words are used in Anglo-Saxon jurisprudence.

"The majority of international lawyers seem to agree that these
words are to be understood to mean general principles of justice as
distinguished from any particular system of jurisprudence or the
municipal law of any State." 18

A grant of power to decide ex aeqllo et bono does not give a jl' -{ge
complete freedom of action and authority to act arbitrarily and upon
the basis of purely subjective considerations.ID In the boundary

.; I

I.

r'r
I,
t

13 Hudson, PermtJIlent Cor/rt, p. 617; see also his individual opinion in The Diversion of
tbe Wo/er fro!/J the Merue case, P.C.I.]., Ser. A/B, No. 70, p. 76.

"Merignhac, p. 295.
16 Eas/em Exlen.rion, A<i.ffralasia and China Telegraph Co. (Great Britain) v. United States

(1923), Report of Pred K. Nielsen (Washington, 1926), p. 79.
16 Cq)'lIga Indians (Great Britabr) v. United StatfS (1926), ihid., pp. 314-315.
171'. E. Corbett, Law and Society in the Relations ofStatcs (New York, 1951), p. 109, note 32

at p. 310.
18 Arbitr-ation between NOtway and the United States of America under the special agree

ment of 30 June 1921, Reports 1.A.A., Vol. 1, p. 331.
ID H. Lauterpacht, The Frlllctiotl (f Law ill the Irrternational Community tOxford,1933), p. 315;

Hudson, Permanent Court, p. 620.
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The tribunal carried out this request in its award, with considerable
subsequent influence upon the development of international law.22

The joint commission in the 1'111 Alolle case was directed to make
recommendations to which, the cOfllpr01llis provided in article 4, " effect
shall be given ".23

Independently of any express grant of power in the cOlllprolllis, claims i
commissions have occasionally recommended payment to be made to I
claimants ex gratia.24 I

I,
I,

10 Opinion and Award of the Sperial Belli/dory Tribllnal hetween Guatema/a and Hondllras
(Washington, 1933), pp. 69-70.

01 E. Borel in Anml,1in de /'Instimt de Droit International (1934), pp. 224-225; cf. M. Habicht,
The Power of the Inlemational Jlldge fo Givf. a DeGision .. eX aequo et bono" (London, 1935),
p. 69, and K. Strupp, Le droit dujuge illternational de Ilaftler lelon Nquite, Rtc. A.D.I. (1930),
Vol. 33, pp.462-463.,

:: ie;~t~C;.~.;::~~~t3~o;tl~;rrts(New York, 1916), pp. 151, 188. ~

11 United States-British Claims Arbitration under convention of 18 August 1910, HOl1l6
Miss;o1/ilfj' Soddy, William Hardman, Codenhead and DtJ/Iid J. Adams cases, RepiJrt of Fred
K. Nielsen (Wa.'hington, 1926), pp. 421, 495, 505 and 524; cf. also the Eastern Extension,
Australasia ann China Telegraph Compal1Y, Ltd. case, same Report, p. 79, Ralston, No. 68,
and Ralston, Supp. No. 680, and Hudson, InternatioNal Trib1l1/ills, pp. 124-125.

arbitration between Guatemala and Honduras the tribunal was given
wide powers to decide" as it may seem fit " or as " it may deem just ",
though these grants of power were subject to certain clarifying condi
tions. The tribunal said that:

"The Treaty cannot be construed as authorizing the Tribunal to
establish a definitive boundary according to an idealistic conception,
without regard to the settlement of the territory and existing equities
created by the enterprise of the respective Parties." 20

Thus a decision ex aeqtlo et bOllo must be based upon objective consider
. ations. Moreover, the decision must fit into the general framework
or system of the law. The role of such a decision is to supplement
the law and to fill in its gaps.21

If the cOlIJprollJis should fail to specify the law to be applied by the
tribunal, the provisions of article 12 illfra then come into effect.

Paragraph (2). Perhaps the most notable example of a request by
parties that a tribunal make recommendations with regard to a dispute
pending between them is found in the North At/alltic Coast Fisheries
case before the Permanent Court of Arbitration. Under article 4 of the :'
C01llpr01lJis of 7 September 1910 the tribunal was requested to I

" recommend for the consideration of the high contracting Parties ',',
rules and a method of procedure under which all questions which
may arise in future regarding the exercise of the liberties above referred I:
to may be determined in accordance with the principles laid down I','
in the award ".

I
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Paragraph (3). It has been the experience of international tribu.,als·
that a successful outcome of their labours is often dependent upon the
procedure followed. In view of the fact that the character of ad hor:
arbitrations will vary from case to case, no attempt to formulate detailed
rules of procedure is made in the draft convention. It is open to the
parties to formulate such rules in the conpro/IJis or to leave the tribunal
free to formulate its rules of procedure.1I5

Paragraph (4). This paragraph deals with the quorum required for
the conduct of the proceedings.

Hitherto, provisions concerning a quorum have rarely been found
in cOllprolllis establishing an ad hoc arbitral tribunal as distinct from a
permanent tribunal set up in advance by a general international agree
ment. In the case of the latter, provisions are customary concerning
a quorum. Article VI of the Convention for the Establishment of a
Central American Court of Justice provided that" the attendance of the
five justices who constituted the tribunal is indispensable in order to
make a legal quorum in the decisions of the Court ".116 Neither the
Hague Convention of 1899 nor that of 1907, nor the Draft Convention
of 1907 for a Court of Arbitral Justice provided for a quorum. In the
case of the International Court of Justice, provision is made in' the
Statute (Art. 25) for a quorum of nine judges. An example of a tribunal
lacking a quorum is that of the Central American Court of Justice in
the case of Costa Rica v. Nicarag/la in which the absence of Justice Navas
prevented the Court from acting for one month.27

The above provision is intended to encourage a definite practice on
this point.

Paragraph (5). It is commonly assumed that all members of an
arbitral tribunal will be present at all meetings.IIB The obligation, more
especially, of all members to attend the deliberations of the tribunal has
been laid down in article 19 infra.

On the other hand, provisions are common that decisions may be
taken by a majority. This practice is codified in article 13, paragraph 1,
of this draft which provides that all questions shall be decided' by a
majority of the tribunal.

The expression "majority" which is used both in this paragraph
and in article 13, paragraph 1, should be defined by the com/Jromis.

It may be noted that even if the compromis is silent on these matters
article 13, paragraph 2, enables the tribunal to formulate its own rules
of procedure, including those concerning the presence of all members

26 See also itifra comment on article 13, paragmph 2.
'B Am.]. 1nl. Law, SI/PP. (1908), Vol. 2, p. 235.
., Hudson, The Cenlral Allwican Courl of ]mtice, Am. ]. 1nl. Law (1932), Vol. 26, p. 774.
'B See, for some comments un the presence et' all members ef the tribunal, Witenberg,

pp. 269-270, Hudson, 1nll!f'IIational Tribunals, p. 53.
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at all meetings and the majority required for decision. The Special
Commission set up to decide in the case of Colombia v. Callca CO.20 may
be cited as an instance of a commission which, under the power vested
in it to determine its own procedure, resolved that all decisions should I'
be by a majority vote.ao

Paragraph (6). A coupro/His mayor may not specify the period
within which the tribunal shall render its award and complete its labours.
When provisions are included fixing the term of life of the tribunal,
these may define a period beginning on a certain day, such as the date
of exchange of ratifications of the compromis, the date of the constitution

. of the tri1:iunal, the date of its first meeting, or some other fixed date.3l

If a fixed ter.m for such purpose is provided and the tribunal fails to ,1:..,...1.'..·.•.

complete its labours within such term, a further extension of time
may be necessary. Frequently, claims commissions have been unable J
to dispose of the cases before them within the time fixed, rendering
necessary the conclusion of additional conventions extending the life
of the commission.32 However, treaties may occasionally contain

provisions that notwithstanding the expiration of the treaty any arbitral 1'.....·.:1..'.:,;·....proceedings then pending shall continue until their completion.ss •
In the present draft convention the question of extension of the

period fixed by the comprollJis is regulated by article 23.

Paragraph (7). Reference is made here to the discussion of the
subject of dissenting opinions in the comment on article 25.

Paragraph (8). The Hague Convention of 1907 described the func
tions of agents and counsel as follows in article 62 :

"The parties are entitled to appoint special agents to attend the
tribunal to act as intermediaries between themselves and the
tribunal.

" They are further authorized to commit the defence of their rights
and interests before the tribunal to counsel or advocates appointed I
by them for this purpose."

Article 13 of the Projet, 1875, authorized each of the parties to desig- l.;
nate one or several representatives before the arbitral tribunal. [;

Under Article 42, paragraphs 1 and 2, of the Statute of the Inter- ~.;;
national Court of Justice, the "parties shall be represented by agents" I
and they" may have the assistance of counsel or advocates before the I."
Court ".

.. Sec comment on article 7 supra.
'0 See further comment on article 13, paragraph 2, infra.
11 See examples cullected in Witenberg, pp. 285-286.
.1 E.g., General and Special Claims Commissions, United States and Mexico, under

.convenLiuns of 8 and 10 September 1923, respectively, Reports 10.4..4., Vol. 4, pp. 3, 773.
IS Systematic Sun'tiY, pp. 304-308.
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The Rules of Procedure of the Mixed Arbitral Tribunals, set up after
the First World War, were purely permissive as far as the representation
of the parties was concerned.M On the other hand, article 5 of the
Rules of the Franco-Italian Conciliation Commission constituted under
article 83 of the Treaty of Peace with Italy of 10 February 1947 (and
which, in fact, is not a conciliation commission but an arbitral tribunal) 35

requires the representation of the parties by an agent.S6 The difference
may be explained by the fact that in the case of the latter tribunal only
the two Governments concerned are admitted as parties, whereas before
the Mixed Arbitral Tribunals private persons were allowed to sue.

The agent is the" official and final representative" of his government
before the tribunal.37 Hudson states that the agent has the "capacity
to assume commitments in its behalf with reference to the litigation".38

Ralston states that the " powers of counsel in International Tribunals
are in a general way similar to those of counsel in private litigation
before a court. Counsel are, however, subject to the control of the
agent ".S9 Feller states that" their chief fl111ction is to address argu
ments to the tribunal. They cannot take decisions regarding questions
of procedure which will bind the government ".40 Witenberg makes
the following statement: "In the exercise of his functions, the agent
may be assisted by attorneys or counsel selected by his government
or by himself." 41

Article 62 of the Hague Convention of 1907 prohibits members of
the Perrr.anent Court of Arbitration from acting "as agents, counsel,
or advocates except on behalf of the Power which appointed them
members of the Court".

In the arbitration of certain claims between the United States and
Russia under the protocol of 26 August 1900 42 no mention was made of
agents. The Russian Government took the position that its memoranda
should be sent to the American Government through the Russian
ambassador at Washington. The arbitrator was accordingly called

34 See, e.g., article 8 of the BeIgo-German, article 83 of the Franco-German and Franco
Bulgarian, article 81 of the G~co-German, and article 3 (g) of the Anglo-German Rules,
all published in the Rec. T.A.M.

n See J. P. A. Fran\;ois, Handboek van hel volkenrechl, Vol. 2 (2nd cd., Zwolle, 1950),
p. 201, and M. Bos, The Franco-Ilalian Conciliation ComlJlission in NordiJk Tidsskrijt jar inte/··
national Ret (1952), Vo!. 22, p. 135.

S6 Rec. C.c. jral/co-iJalienm, Vol. 1, p. 25.
.7 Ralston, p. 194. See to the same effect the decision of 19 October 1928 hy the French

Mexican Claims Commission in the case of Georges Pinson (France) v. United Mexican States,
Reports I.A.A., Vo!. 5, p. 327.

38 Hudson, It/tema/ional Tribllnals, p. 88.
O. Ralston, p. 194.
46 Feller, p. 284.
41 Witenberg, p. 72.
U Stuyt, No. 236.
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upon by the United States to decide as to the status ofan agent. He ruled)
in/er alia) that the defendant must recognize the agent and counsel
named by the complaining party to represent it in the arbitration" and
must accept as official the communications emanating from the agent
and counsel of the complainant ".43

Paragraph (9). While the determination of the languages may be
left to the tribunal)4!I it has been found by experience preferable to
regulate this question in advance.45

Paragraph (10). The formula of article 85 of the Hague Convention
of 1907 is the one customarily followed by parties in the matter of the
allocation of the expenses of the arbitration) namely: "Each party
pays its own expenses and an equal share of the expenses of the
tribuna!." Data as to costs and expenses of proceedings before inter
national tribunals and practice in that regard will be found in Hudson)
If//emational Tribl/nalJ') pp. 59-66) and PerIJJanent COl/rt) p. 9) note 44)
and in Feller) pp. 52-55.

Article 10

1. When the undertaking to arbitrate contains provisions which
seem sufficient for the purpose of a cOflJpromis and the tribunal has
been constituted) either party may submit the dispute to the tribunal
by application. If the other party refuses to answer the application
on the ground that the provisions above referred to are insufficient)
the tribunal shall decide whether there is already sufficient agreement
between the parties on the essential elements of a t"OfJJpromis as set
forth in article 9 to enable it to proceed with the case. In the case
of an affirmative decision the tribunal shall prescribe the necessary
measures for the continuation ot the proceedings. In the contrary
case the tribunal shall order the parties to conclude a compromis
within such time limit as the tribunal will consider reasonable.

2. If t.~e I;>arties fail to agree on a COHJprOHJis within the time
limit fixed In accordance with the preceding paragraph) the
tribunal shall draw up the compromis.

3. If neither party claims that the provisions of the undertaking
to arbitrate are sufficient for the purposes of a cOflJpromis and the
parties fail to agree on a compromis within three months after the
date on which one ofthe :parties has notified the other ofits readiness
to conclude the compromis) the tribunal) at the request of the said
party) shall draw up the compromis.

IS Quoted by Ralston, p. 196.
.. Projet, 1875, art. 9; Hague Convention of 1907, art. 61.
11 hJJericon ami Ponanll1JJ;OI/ General Claims Arbitration, Report of Bert L. Hunt, Department

of State, Arbitration Series No. 6 (Washington, 1934), p. 24.
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Comment

E},.-perience has shown that when an agreement to arbitrate future
disputes moved from the realm of future possibilities to the realm of
an existing specific dispute, difficulties often arose in arriving at the
conlprolllis and an impasse was often created. The first attempt to solve
such difficulties was made in the Hague Convention of 1907, whereby
the Permanent Court of Arbitration would draw up the cO/llprolllis.
Article 53 provides as follows:

"The Permanent Court is competent to settle the cOlllprolllis, if
the parties are agreed to have recourse to it for the purpose.

"It is similarly competent, even if the request is only made by
one of the parties, when all attempts to reach an understanding
through the diplomatic channel have failed, in the case of:

" 1. A dispute covered by a general treaty of arbitration concluded
or renewed after the present Convention has come into force, and
providing for a comprolllis in all disputes and not either explicitly or
implicitly excluding the settlement of the comprolllis from the compet
ence of the Court. Recourse cannot, however, be had to the Court
if the other party declares that in its opinion the dispute does °not
belong to the category of disputes which can be submitted to
obligatory arbitration, unless the treaty of arbitration confers upon
the arbitration tribunal the power of deciding this preliminary
question.

"2. A dispute arising from contract debts claimed from one
Power by another Power as due to its nationals, and for the settle
ment of which the offer of arbitration has been accepted. This
provision is not applicable if acceptance is subject to the condition
that the cOlllpromis should be settled in some other way."

Article 54 provides:
" In the case contemplated in the preceding article, the cOlllprotnis

shall be settled by a commission consisting of five members selected
in the manner laid down in Article 45, paragraphs 3 to 6.

"The fifth member is ex officio president of the commission."
The Revised General Act contemplates that an arbitration proceeding

will be initiated as the result of two successive steps, first, the consti
tution of the tribunal, and, second, the drawing up of the cOlllprolllis.
Article 23 of that instrument provides means for constituting the
tribunal notwithstanding a failure by the parties to make the necessary
appointment of members. Article 27 of the Revised General Act
provides that if the parties should fail to arrive at a comprolllis, the
dispute may be submitted to the tribunal directly by an application of
one of the parties, viZ. :

" Failing the conclusion of a special agreement within a period of
three months from the d::.te on which the Tribunal was constituted,

43
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•• S,ysl.11lalit SIm'U, pp. 81-82.
" Ibid., pp. 83-84.
.. Ibid., pp. 94-87.

the dispute may be brought before the Tribunal by an application
by one or other party."
While the simplicity and expedition of this procedure is an impro.e- ,

ment on that of the Hague Convention of 1907, it leaves unsettled
questions of procedure which are desirable to be regulated in advance.

In general, practice has tended to follow one or the other of these
two procedures, that is, either to establish a special tribunal to draw up ,
the necessary conJproRJis 46 or to submit the dispute in question to the
arbitral tribunal by application of either party.47 Provisions are also
found in practice to the effect that if the compromis should not be drawn
up within a certain period of time, either party would have the right
to bring the dispute before the PeMJ.anent Court of International
J.Istice by means ofa simple applicatior:.48 Still another method is used
at article 43 ofthe Pact of Bogota, 30 April 1948, which reads as follows:

"The parties shall in each case draw up a special agreement
clearly defining the specific matter that is the subject of the contro
versy, the seat of the Tribunal, the rules of procedure to be observed,
the period within which the award is to be handed down, and such t'.•'.....•....

other conditions as they may agree upon among themselves. If the •
special agreement cannot be drawn up within t~lree months after the
date of the installation of the Tribunal, it shall be drawn up by the f
International Court of Justice through summary procedure, and shall
be binding upon the parties."
Paragraph 1 of the present article is based on the consideration that,

although it is usually necessary to draw up a compronJis defining the
dispute and other essential elements of the arbitration, the provisions
of a general arbitration agreement may already contain provisions
which suffice for this purpose. In that case a separate conJpromis is
unnecessary and the dispute can be submitted by application to the
arbitral tribunal on the basis of the general agreement. If the parties
disagree as to whether or not the undertaking to arbitrate is sufficient
for the purpose of a cOfnpromis, this question shall be decided by the
tribunal. Sbould the tribunal find the general undertaking insufficient,
it shall order the parties to conclude a conJpromis or, according to
paragraph 2, if they fail to do so, itself draw up a cOfnpromis. In case
none of the parties claims that the general arbitration agreement is
sufficient, paragraph 3 provides that the necessary compromis shall be
drawn up by the parties or, if they fail to agree, by the tribunal.

Article 3 of the draft provides for the constitution of the arbitral
tribunal even in the absence of agreement between the parties. A
tribunal will therefore always be available for the preparation of the
compromis.

44

I



y an application

:e is an impro, e
leaves unsettled

lated in advance.
le other of these
)Unal to draw up
question to the

)visions are also
lId not be drawn
d have the right
of International
r method is used
reads as follows :
lecial agreement
et of the cantro
e to be observed,
down, and such

:mselves. If the
months after the
drawn up by the
cedure, and shall

msideration that,
IfIlis defining the
I, the provisions
ntain provisions
rate compromis is
)plication to the
t. If the parties
.trate is sufficient
e decided by the
lking insufficient,
)r, according to
7promis. In case
.on agreement is
'mpromis shall be
the tribunal.

n of the arbitral
the parties. A

reparation of the

CHAPTER IV

POWERS OF THE TRIBUNAL

Article 11

The tribunal, which is the judge of its own competence,
possesses the widest powers to interpret the cOII/proll/is.

Comment

In the Betsry case before the Mixed Commission under article 7 of
the Jay Treaty of 19 November 1794 between Great Britain and the
United States, American Commissioner Gore expressed the opinion
that, upon an objection being raised as to the jurisdiction of the Commis
sion, it had both the power and the duty to decide whether the .case
were within its jurisdiction.1 Since that time, the/ower of a tribunal
to determine its jurisdiction has been an establishe principle of inter
national law. This principle was recognized in article 14 of the Pro/et,
1875, reading in part as follows:

"Arbitrators are obliged to decide upon objections to the juris
diction of the Arbitral Tribunal ...

" If the doubt concerning the jurisdiction depends on the inter
pretation of a clause in the compromis, the parties are presumed to
have given the arbitrators power to settle the question, unless other
wise stipulated."

Article 73 of the Hague Convention of 1907 2 provided in part:
"The tribunal is authorized to declare its competence in inter

preting the compromis ..."
Article 36, paragraph 6, of the Statute of the International Court of

Justice provides that "a dispute as to whether the Court has juris
diction '" shall be settled by the decision of the Court". The
principle was also recognized in the Rules of Procedure of several of
the Mixed Arbitral Tribunals constituted following the First World War.S

1 Lapradelle-Politis, Vol. 1, pp. 63 et uq.
aCf. article 48 of the corresponding Convention of 1899.
3 E.g., article 3 of the Rules of the Be1go-German, Be1go-Austrian and Be1go-Bulgarian

Mixed Arbitral Tribunals, Re,-. T.A.M., Vol. 1, pp. 33,171 and 231; article 87 of the Rules
of the French-Gennan, French-Bulgarian and ;French-Austrian Mixed Arbitral Tribunals,
Rec. T.A.M., Vol. 1, pp. 44, 121 and 242; and article 84 of the Rules of the Greco-Gennan
Mixed Arbitral Tribuml R.ec. T.A.M., Vol. 1, p. 61.
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Th~ Permanent Court of International Justice in its advisory vpinion of
28 August 1928 ~ referred to " the principle that, as a gcneul mle, any
body possessing jurisdictional powers has the right in the first place
itself to determine the extent of its jurisdiction". After the Second
World War, the rule has been adopted by the Franco-Italian Conciliation
Commission constituted under article 83 of the Treaty of Peace witb
Italy of 10 February 1947.5 •

With regard to the question whether a restrictive or extensive
interpretation shall be adopted with respect to jurisdictional issues
different opinions have been voiced. In the view of certain authors,

. the cOliJprOllJis is to be interpreted restrictively.6 In the debate concern
ing the Hungarian Optants case between Romania and Hungary, arising
out of the decision in 1927 of the Romanian-Hungarian Mixed Arbitral
Tribunal in ElIJeric IV/fin (HI/ngary) v. R01lJania,1 the view was expressed
that as soon as the slightest doubt concerning jurisdiction exists, the
tribunal should declare itself to be without jurisdiction.s

This view was vigorously denied by G. Scelle as follows:
"It would be committing a denial of justice to refuse to give

judgment on the pretext that the jurisdiction has been challenged." 9

Balasko suggests that restrictive interpretation should be applied
when a tribunal's jurisdiction il; challenged in its entirety but that, when
certain aspects only of its jurisdiction are challenged, extensive inter
pretation should be applied.Io Still other authors deny the existence
of any rule of restrictive interpretation, laying stress upon the rule of
extensive interpretation found in the practice of the Permanent Court
of International Justice.ll

Hudson summarizes the applicable principles of law as follows:
"The jurisdiction of a tribunal must also be established with

respect to the subjer.t-matter of each particular case, in accordance

'Inlerpr~/atiollofIh~ Greco-Turkish Agreemenl ofDecenJber 1Si, 1926, FinalProlocol, Article IV,
P.C.I.]., Ser. B, No. 16, p. 20.

I Sec articlc 2, paragraph 2, of its Rules of Procedure, Rec. c.C.franco-ilaliennt, VoI. 1, p. 25•
• P. Guggenheirn, Lehrbucb des VOlk~rrtcbls (Basel, 1948), Vol. 1, p. 128; C. Rousseau,

PrinclPes gbJeraux du droil in/~maliollQl pub!": (Paris, 1944), Vol. 1, p. 688.
• R,c. T.A.M., VoI. 7, p. 138.
• ]. Basdevant, G. ]ezc and N. PoIitis, Les prillcipesjuridiqlles sur la compelmct desjJlf'idicliol1J

in/~maliollQl~s el, en parlinl/ier, des T.A.M. orgallises par les Traitis de paix de Versailles, Sailll
G~rmain, Trianon in ReI/lie dll droil public el de la science polilique en France el tl I'e/ranger (1927),
VoI. 44, pp.. 45 el seq.

• G. Scelle, Le litige rolillla'lo-bongrois delJOlII le Conseil de la Socielt des Naliolls in La reforml
agraire rOllHlaine ell Tran.r.yll/anie del/OIII lajllStice i-tlemalionale ~I I~ Consei/ de la Socielt des Naliol1J
(paris, 1928), p. 309.

10 A. BnIasko, Causes de nullilt d~ la smlmce arbi/ra/~ en droit inlmtationalPllblic (paris, 1938),
pp. 137-138.

U H. I.autcrpacht, De {'inlerprelation du /railts in Allnll(lir~ tlJ/'Insliflll de Droit IlIlernaliona/
(1950), VoI. 1, pp. 408 ~I Jtq. :
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with provisions in the text of the instrument creating or controlling
the tribunal. Some limitations upon the subject-matter may be
thought to result from the character of tbe tribunal itself, from the
powers with which it is invested, and from the necessity of its being
g~ ~ed by applicable 1&w; but if this is so it is hardly possible to give
precision to such limitations, apart from an interpretation of the
relevant provisions in a controlling instrument.

"
" nor should it be necessary to give a restrictive interpretation to

provisions conferring or limiting jurisdiction." 12

The Permanent Court of International Justice in its judgment of
26 July 1927 13 said:

" It has been argued repeatedly in the course of the present proceed
ings that in case of doubt the Court should decline jurisdiction. It
is true that the Court's jurisdiction is always a limited one, existing
only in so far as States have accepted it; consequently, the Court
will, in the event of an objection - or when it has automatically
to consider the questun - only affirm its jurisdiction provided that
the force of the arguments militating in favour of it is preponderant.
The fact that weighty arguments can be advanced to support the con
tention that it has no jurisdiction cannot of itself create a doubt
calculated to upset its jurisdiction. When considering whether it has
jurisdicdon or not, the Court's aim is always to ascertain whether ~n
intention on the part of the Parties exists to confer jurisdiction upon
it. The question as to the existence of a doubt nullifying its juris
diction need not be considered when, as in the present case, this
intention can be demonstrated in a manner convincing to the
Court."

It may be of in~ .ccst to note that the present article confers upon the
tribunal the" widest powers to interpret the cOlnproHlis". In fact, the
report of the Commission goes even further and holds that the scope
ofthe jurisdiction of the tribunal" includes also the right to supplement
the compromis in all cases in which such action is essential for ensuring
the conduct of the arbitration with a view to a final settlement of the
dispute ".14

As to the problem of excess of jurisdiction, see below, chapter vn
(art. 30-32) regarding annulment of the award.

1. Hudson, International TribwltJls, p. 71.
1~ Case &fmclN/ing t.be Factory at CborzoDl - Claim for Indemnify - fflT'isdicfio/l, P.C.I.f.,

Sir. A, No. 9, p. 32.
1« Official Records of the Gllleral Asselflbly, EightIr Session, Supple/lJeftf No. 9, para. 42.
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Ariic'e 12

1. In the absence of any agreement between the parties concern
ing the law to be applied, the tribunal shall be guided by Article 38,
paragraph 1, of the Statute of the International Court of Justice.

2. The tribunal may not bring in a finding of lIon 'iq/fet on the
ground of the silence or obscurity of international law or of the
cOnJprollJis.

COI/Inlent

. Paragraph 1 of this article has application when the parties shall have
failed to determine the law to be applied by the tribunal,ll> When, in
a specific case, the parties did not indicate the law to be applied, the only
reasonable solution of the problem thereby raised, ccn~i~tent with the
judicial character ofarbitration, was, until the adoption of the provisions
of article 38, paragraph 1, of the Statute of the Permanent Court of
Interuational Justice (and of the International Court of Justice), the
general formula that the tribunal was to decide according to the rules
of international law. Thus article 18 of the Prolet, 1875, provides:

"The arbitral tribunal decides according to the principles of
international law, unless the c01l1prolllis prescribes different rules or
leaves it to the arbitrators to decide according to their free judgment."

Merignhac is of similar view:
" Is the arbitrator, in. such a case, subject to no rule at all, and is

he at liberty to decide according to what he thinks is equitable?
Since the cOl/proll1is is silent, the arbitrator seems to be vested with
absolute power of free judgment; this concept, however, would be
extremely dangerous and has never prevailed in the field of arbitra
tion . " The international arbitrator, likewise, must seek guidance
in the law governing the nations in their mutual relations, and has
to act as if he had expressly been directed to apply it. This principle,
according to which the arbitrator, if the cOlIJproll1is is silent, takes the
law of nations for his guide, has been accepted by arbitral practice." 16

Ralston states that:
"In the absence of any specific direction in the protocol, it may

be understood that international law is always to be regarded as
controlling the commission. As a rule, however, the protocols
specifically state either in the oath prescribed to the arbitrators or in
other clauses that they shall have power to adjudge according to the
rules of international law or 'equitably and justly' or ex aequo et
bono or acwrding to the decisions of other tribunals of like character.

15 a. art. 9, para. (1), supra.
11 Merignhac, pp. 295-296.
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In some instances special rules are laid down as of controlling force
in the tribunal and these rules are frequently adjudged to have great
force as evidential of international law." 17

Since the introduction into international jurisprudence of the
Erovisions of article 38, paragraph 1, of the Statute of the Permanent
Court of International Justice, there has been a trend to adopt these
provisions of the Statute as the substantive law to be applied by arbitral
tribunals. The Revised General Act provided in article 18 :

" If nothing is laid down in the special agreement as to the rules
regarding the substance of the dispute to be followed by the arbitra
tors, the Tribunal shall apply the substantive rules enumerated in
article 38 of the Statute of the Il"'.ternational Court of Justice." 18

Similar provisions appeared in numerous arbitration treaties.19 The
above paragraph accordingly reflects current international practice.

The problem of 11011 liq/fet, dealt with in paragraph 2, arises when a
tribunal refrains from giving a decision for lack of sufficient elements
of fact or of law upon which to base its decision. Perhaps the most
notable instance of such action on the part of an arbitrator took place
in connexion with the Northeastem bOllndary dispute between the United
States of America and Canada. The King of the Netherlands sitting
as arbitrator refrained from giving a decision upon the grounds of lack
of proof ?nd inability " to award either of those lines (i.e., as claimed
respectively by the parties) to one of said parties, without violating
the principles of law and equity with regard to the other ".20

The view has been held that, when an arbitral tribunal considers that
the rules for decision determined by the parties are not of a sufficiently
comprehensive character to furnish a legal basis for the decision, or
that gaps or lacunae in the law of the tribunal exist, the tribunal may,
in theory, take one of three possible courses of action. It may ask the
parties for a clarification or modification of said rules, it may render a
decision without making such a request, or it may render a non liquet.
It will be observed that paragraph 2 of this article does not exclude
the tribunal froM having recourse to the first two of these procedures,
but that it does prevent the tribunal from having recourse to the third.

The problem of non liquet is usually raised as a result of the supposed
existence of gaps or lacunae in the rules for decision prescribed for the
tribunal by the parties. Four principal methods of defining those rules
can bE seen to exist. First, the tribunal may be directed by the parties
to decide according to the rules of international law. Second, the
tribunal may be directed to decide in accordance with the provisions of

17 Ralston, pp. 53-54.
18 Sce also its article 28.
19 SyslcnJali. SlIrvey, pp. 117-118.
20 Moore, VoI. 1, p. 133.
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Article 38, paragraph 1, of the Statute of the International Court of! H
Justice. Tliird, the tribunal may be authorized to decide according tol poss
equity or ex aeq/lo et b01Jo. Fourth, the parties may lay down special I:
rul.~s of law for the tribunal.m ,I

With regard to the first and fourth methods above, a considerable'
body of opinion exists to the effect that a tribunal may find itself lacking
a sufficient basis in the elements of fact or of law on which to base I
its decision, and that in such event it becomes its duty to enter a 1Jon ('
liq/let. Thus, A. de Lapradelle and N. Politis state in a doctriml note ~ !
on the Alaballla Claillls arbitration: ij

" Unless the cOlllprolHis bestows upon the arbitrators the power to 1.,1
decide according to equity, they must decide according to the rules ':1
of international law which they recognize to be applicable in the case. '.\
It is, however, possible that no rules of law exist or the parties do ;'!
not agree about their meaning. In such a case, it is the duty of the .[
arbitrators to refuse to render judgment. Otherwise, their decision I!
would be vitiated by exces de pOllVoir and might not be carried ,...,...•·i.
out." 22 "

{i
In a doctrinal note by T. M. C. Asser on the same arbitration a similar :1

view is expressed: [
"The arbitral tribunals have the right to enter a 11011 liqnet since ':

tI'e States which set up the arbitration are concemed only with the U
performance of the cOlllpromis. Nominated, but at the swne time ,I

limited, by the compromis, the arbitrator's duty lies only in its applica
tion : if in the situation in which he has been placed by the cOll1promis
it is impossible for him to render an equitable or merely compromising
judgment, he has to say S0 and nothing else." 23

PoUtis states that:

". . . Inasmuch as the arbitrator has been appointed by certain I
States on the occasion ofa particular dispute in order to give a decision f :

~e~~e~:~l:ed~~~s1d:~a~~n~~~cfa~d:l::~~b~::d{~Ohf~ n: ~;
providing adequate data upon which to base a decision, he has not I;~.·.:.j..
only the right, but the duty to refuse to render judgment. Practice ;~
is settled in this sense and is sometimes confirmed by the 1 ree
cOIHpr(/mis."24') La

lid. comment to article 9, paragmph (1), mpro, where used formulas and sources ate
being cited. As is shown there, a combination of the first and third methods has been
made in pmctice.

11 Lapradelle-Politis, Vol. 2, p. 913.
11 Ibid., Vol. 1, p. 398.

11 N. Politis,Lo jus/ice in/erllolio1Jole (Paris, 1924), p. 84. To similar effect see H. Lammascb,
Die Lehre von der Schiedsgerichfsborkeit ill ihrem gonzm Umjo1Jge (Stuttgart, 1914), p. 184.
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However, a substantial body of authority exists which denies the
possibility of a 1I0n liqlfct. Article 19 of the Projet, 1875, provides:

"The arbitral tribunal cannot refuse to render judgment under
the pretext that it is uncertain as to the facts or as to the legal
principles it must apply."

Merignhac states that:
"The tribunal cannot omit to decide under the pretext that it is

uncertain as to the facts or as to the legal principles to be applied to
the case (article 19, paragraph 1, of the Rules of the 11Istitlft). It,
therefore, would not be able to free itself from its obligation to decide
by declaring under oath like the Roman jtfdex that the law is not
clear (sibi 11011 liquere). By his refusal to render judgment, he would
have to bear the moral responsibility in particular for the war which
might break out. One ought to admit, therefore, that the arbitrator
having accepted his task is obliged to fulfil it entirely, just like an
ordinary judge; . . ." 25

Witenberg states:
" As soon as the parties have submitted a question to the arbitrator,

the question must be deemed to carry the answer with it. To allow
the judge not to decide under the pretext of the impossibility of
giving a decision is tantamount to setting aside trJs assumption
without reasonable ground." 26

Lauterpacht contends that international law "is complete fromLhe
point of view of its adequacy to deal with any dispute brought before
an international judicial tribunal ", that there are no gaps in international
law from the point of view of "the social purpose of the law and the
requirement of unity within the law", and, consequently, that" it is
axiomatic that the judge is bound to give a decision on the dispute
before him ".27

With regard to the second method mentioned above, namely, cases
in which the tribunal is required to decide in accordance with the rules
laid down in article 38, parag:raph 1, of the Statute of the Permaneni.
Court of International Justice and of the International Court of Justice,
it is the view of some authors that the inclusion of the third sub
divi~ion of that paragraph, namely, "the general principles of law
recognized by civilized nations ", eliminated the possibility of non /iquet.
Lauterpacht states that this subdivision

" ... definitely removed the last vestige of the possibility of gaps
conceived as a deadlock in the way of the settlement of a dispute.
The disinclination to repeat themselves ought not to prevent inter-
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25 Merighnac, pp. 283-284.
2. Witenberg, pp. 314-315.
27 H. Lauterpacht, The Ftmc#on olLow in the inlertlotiollo/Comnu/IIiry (Oxford, 1933), pp. 134
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national lawyers from drawing repeated attention to the fact that
the terms of article 38 of the Statilte, and in particular of its third
paragraEh, are broad enough to allow a legal answer to every dispute.
The prohibition of nOl/ liqllet is one of the ' general principles of law
recognized by civilized nations'''.28

Habicht states :
" As a consequence of point 3 of article 38, when faced with a

gap in positive law, the Permanent Court of International Justice
will not act otherwise than a national judge in all systems of law.
If a gap occurs, the Court will fill it by 'discovering' or by
'creating' the necessary rule." 29

With regard to the third method referred to above, namely, cases in
which the tribunal is directed to decide according to equity or ex aequo
et bOIlO, it would seem clear that the problem of gaps could hardly arise.
The danger here is rather that, wmle professing to base its decision
on legal reasoning and reasoning by analogy in the manner of a judge,SO
a tribunal might, under the cloak of a decision ex aeq"o et bono, in fact 'r

reach its decision arbitrarily and on the basis of personal views.31

Paragraph 2 of the present article excludes the possibility of a lion
liq/let and is to be understood as being couched in mandatory terms.
It flatly directs that "the silence or obscurity of international law or
of the cOlllprollJis " will not justify the tribunal in bringing in " a finding
of 1/01/ liqllet".

As pointed out in the comment on article 1, the present draft conven
tion does not make a distinction between juridical and non-juridical
disputes. Article 12 would therefore be applicable to both categories
of disputes. Parties to the conventi0.tl, which undertake to submit to
arbitration disputes which they do not wish to have settled on the basis
of tbe rules of international law referred to in Article 38, paragraph 1,
of the Statute of tbe International Court of Justice, would consequently
have to specify what other rules or principles t..'J.ey want the arbitral
tribunal to apply. This would seem to be in conformity with already
existing practice.32

Article 13
1. All questions shall be decided by a majority of the tribunal.
2. In the absence of any agreement between the parties

concerning the procedure of the tribunal, the tribunal shall be
competent to formulate its rules of procedure.

os op. cit., p. 67.
, . It M. Habicht, The Power of the International ]t«/ge /0 Give a Decision" ex aequo et bono"

(London, 1935), p. 14.
10 See comment on article 9, paragraph (1), SIIpra.
11 Witenberg, p. 314.
11 Cf. statement by the Chairman of the International Law Commission at the 387th meeting

of the Sixth Committee of the General Assembly, document A/C.6/L.320, paragraph 15.
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COnJment

The majority rule has been generally accepted in international
arbitrations, and has usually been laid down in the compro1lJis. Doubts
have sometimes arisen as to the situation where the c01JJprolllis is silent
on the point. Under article 5 of the Jay Treaty of 1794 between
Great Britain and the United States 33 the determination of what was
the true course of the River St. Croix (the so-called Northeastern
bOlllldary dispute) was referred to three commissioners, one to be
appointed by each Government, and the third to be chosen by the
two so appointed. When the American and British Commissioners
met they found that the phraseology of their commissions differed, the
former being authorized to give a decision "with the other commis
sioners" whilst the British Commissioner's authority was to give a
decision "with the other two commissioners" or by "the major part
of the said three". The Attorney General of the United States advised
the Secretary of State that the concurrence of all three commissioners
was necessary to a decision. However, neither the Government of
Great Britain nor that of the United States would accept this view.
In instructions by the Secretary of State to the American Commissioner
(having pointed out that the object of the arbitration was to dispose
of the question at issue with finality) it was stated:

"The nature of such transactions between parties at variance
confirms the justness of the opinion, that two out of three agreeing,
their decision will be binding; for when each has chos.::n one, or an
equal number, another is appointed to insure a majority on one side
or the other; one very important object of suct'.n examination of
any disputed point being to bring the controversy about it to an
end." 34

A discussion also arose in connexion with the so-called Hahfax
award rendered by the Halifax Commission, meeting at Halifax, Nova
Scotia, under the Treaty of Washington of 8 May 1871 between Great
Britain and the United States of America. This treaty, in addition to
dealing with the obligations of a neutral State, also contained provisions
concerning various other matters which were the subject of controversy
between the two countries. Amongst these matters was a dispute as
to the compensation payable to Great Britain in return for certain
fishing privileges granted to United States citizens under article 18 of
the treaty. Four boards of arbitration were set up by the treaty to
adjudicate upon different matters. In respect of three of them it was
expressly plOvided that a dedsion of the majority should suffice (art. 2,
10 and 13). In the case of the Halifax Commission, there was no such
provision (art. 22-25). It was therefore, suggested by th:e United States

""De Martens, Remeil, Vol. 5, pp. 650-652.
.tMoore, A Digest of International Law, Vol. 7, p. 36.
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that the inference must be that" it was not intended to invest a majority
of the commission with power to make an award ".35

The British Government, in reply to this contention, cited Halleck,
BIuntschli and Calvo to the effect that the decision of a majority of
ar.bitrators binds a minority unless the contrary is expressed.
Lord Salisbury " ... expressed confidence that the Government of the
United States would not, upon reflection, see in the considerations
which it had advanced any sufficient reason for treating as a nullity
the decision at which the majority of the Commission had arrived ".36
In the end, though under protest, the United States Government paid
the amount awarded.3?

In his comment on this case, Moore states:
" If by general international practice, based on the authority of

international law, the concurrence of a majority of a board of arbi·
trators is sufficient for a decision, the natural inference would be
that the United States and Great Britain, in their dealings with each
other or with other powers, as independent nations, intended to
observe that practice unless they expressly a.greed to disregard
it." 38

It will thus be seen that, in spite of doubts that have arisen from time
to time, the general rule of international practice is as stated in para
graph 1 of the above article. It is further confirmed by article 78 of
the Hague Convention of 1907, article 27 of the Draft Convention of
1907 for a Court of Arbitral Justice 39 and article 55 of the Statute of
the Permanent Court of International Jl-,stice and of the International
Court of Justice. It must be noted, however, that, whereas the Statute
of the Permanent Court provided that "all questions shall be decided
by a majority of the judges/resent at the hearing ", the expression
" at the hearing" was omitte in Article 55 of the Statute of the Inter
national Court of Justice. It has been pointed out that" the changes
in the English version of this article bring it into correspondence with
the French version which is maintained as drafted in 1920 ".46

Where a member of an arbitral tribunal abstains from voting, the
views of writers appear to be that his abstention is to be treated as a
negative vote.41 Hudson states that "abstention from v.:>ting by a
member who is present ought to be recorded, and it is sometimes

a& Moore, Vol. 1, p. 750.
a·Ibid., p. 75t.
a1 Ibid., p. 753.
a. Moore, Digest of International Law (1906), Vol. 7, pp. 37-38•
., Scott, The Reports of the Ha!1lo Conferences of 1899 and 1907 (Oxford, 1917), p. 230.
40 Hudson, The TWeJlty-Fourth Year of the World COllrt, Am. ]. Int. Law (1946), Vol. 40,

p.4O.
C See Witenberg, p. 281; Lam1Dasch, Die Recht.rkraft internationaler Schiedrsprilchl

(Christiania, 1913), p. 88.
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counted as a negative vote ".42 See also article 51 of the Hague
Convention of 1899 which provided for recording of any abstention
in the minutes of the tribunal.

Paragraph 2 of the present article supplements the provisions of
article 9, paragraph (3), and provides for the case where procedural
rules are lacking in the cOfl,profl,is and have not otherwise been agreed
upon by the parties. The paragraph is declaratory of the inherent
power of arbitral tribunals to formulate their own rules of procedure,
even in the absence of any express authorization in the c017JjJromis.
The existence of such a power is recognized in prior codes of arbitral
procedure 43 and by jurists.M It is essential that the various steps
incidental to the pleading and argument of the case and the processes
of the tribunal be regulated either by the parties or by the tribunal;
without orderly procedure there can be no judicial process.

Article 14

The parties are equal in any proceedings before the tribunal.

Comment

This article expresses a fundamental norm ofprocedure the observance
of which is essential to the proper functioning of the tribunal. Implicit
in the article is the principle that the treatment of the parties during the
conduct of a case before the tribunal must be fully impartial. Yet
80mething more than the notion of impartiality is involved; there is
in addition the notion that there are certain basic principles ofprocedure
which are indispensable conditions of the exercise by the tribunal of
its jurisdiction. Thus a State is entitled to rely upon certain fundanlental
procedural rights in any international arbitration, of which no State
would consent to be deprived. The procedural rights involved must,
however, be fundamental in the sense that the interests of alarty are
materially affected, so as to go to the very root of the awar. Thus,
it is an elementary rule of proper judicial procedure: at/dire alteram
partem. In this conn,exion the words of Bh::.,t~chli may be quoted:

"The arbitrators being invested with quasi-judicial functions,
should respect the fundamental principles of procedure. Their
decision canoot be brought into question on !1CCOUi1.t of mere defects
of form. But it will be of no effect if they have manifestlj violated
the general principles of procedure; if they have, for example, not
given an opportunity to the parties to present their case or to refute

cs Hudson, Intemational Tribunals, p. 115.
cs Hague Convention of 1907, art. 74; Projet, 1875. art. 12 and 15; Mexican Peace Code,

art. 44.
c'Ralston, p. 204; D. V. Sandifer, Evidence before In/ernational Tribullals (Chicago, 1939),

pp. 28-29.

55

f,

,1



tile contentions of dle opposite side, the parties cannot be bound
to accept such an arbitrary decision." 45

Likewise Fauchille writes:
"Must it be said, dlerefore, that the decision of an arbitrator is

always and in all circumstances completely obligatory? Not at all :
it is absolutely necessary dlat the decision should be in itself valid
and properly given. The authors [citing Merignhac, TraiM de I'arbi·
trage intematio11al (Paris, 1893), p. 306, where several other authors
!tIe cited] are generally in agreement that dle decision is not bir.ding :

"1. ...
"2. If one of dle parties has not been heard and allowed an

opportunity to prove his case." 46

The principle of dle present article may be illustrated by the so-called
Umpire cases which arose before the United States-Colombian Commis
sion. This Commission was established under a convention of
10 February 1864 to adjudicate upon certain claims, including certain
decisions of the umpire under an earlier commission, the validity of
which was contested by Colombia. It was alleged by Colombia that
such decisions were rendered widlout an opportunity for the Colombian
Commissioner to consider them on their merits. They were conse·
quently contended to be "null and void according to the stipulations
of the treaty and to the universal principle of justice that no party can
be condemned before having been heard in defence". This contention
~ppears to have been accepted by the umpire in the 1864 commission
ana four of dle five cases in question were reconsidered and formally
disallowed.47

The consequences of a failure to observe the principle set forth in
dle above article are dealt widl by article 30 (C).48

Article 15

1. The tribunal shall be dle judge of dle admissibility and the
weight of dle evidence presented to it.

2. The parties shall co-operate with the tribunal in the production
of evidence and shall comply widl dle measures ordered by dle
tribWlal for this purpose. The tribunal shall take note of the
failure of any party to comply with its obligations under this
paragraph.

3. The tribunal shaH have the power at any stage of the
proceedings to call for such evidence as it may deem necessary.

45 BluntschIi, Le droit in/emotional t:otIifie (paris. 1886), p.289.
OB Fauchille, TraitC de droit ill/emotional public (paris, 1926), Vol. 1, Part 3, p. 552.
01 Moore, Vol. 2, pp. 1396.1409.
·48 See comment thereon infra.
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4. At the request of either party, the tribunal may visit the
scene with which the case before it is connected, provided that the
requesting party offers to pay the costs.

COlnUlent

Paragraph 1. The rule laid down in )?aragraph 1 that the tribunal
is the judge of the admissibility and weIght of the evidence before it
has many precedents.49 An international tribunal is not bound to
follow the rules of evidence of municipal law, and it would be undesir
able for it to lean in favour of anyone/articular legal system.50 Thus,
in the Willialll Parker case, the Unite States-Mexican General Claims
Commission declared :

" For the future guidance of the respective Agents, the Commission
announces that, however appropriate may be the technical rules of
evidence obtaining in the jurisdiction of the United States or Mexico
as applied to the conduct of trials in their municipal courts, they
have no place in regulating the admissibility of and in the weighing
of evidence before this international tribunal. There are many
reasons why such technical rules have no application here, among
them being that this Commission is without power to SUOlmon
witnesses, or issue processes, for the taking of depositions with
which municipal tribunals are usually clothed. The Commission
expressly decides that municipal restrictive rules of adjective law or
of evidence cannot be here introduced and given effect by clothing
them in such phrases as 'universal principles of law' or ' the general
theory of law', and the like. On the contrary, the greatest liberality
will obtain in the admission of evidence before this Commission
with the view of discovering the whole truth with respect to each
claim submitted." 51

Similar statements were made by otber Mexican Claims Commis
sions.52

In the Pelletier arbitration decided by the United States-Haiti Commis
sion under the protocol of 26 May 1876, various papers were offered
in evidence. The admissibility of some of them was questioned. The
arbitrator stated that he would receive " all papers regularly introduced
in the case, but would attach to them only such weight as they might
seem to deserve". He also said that "he did not think that the
technical common law rules of evidence were adapted to the circum

•• Hague Convention of 1907, art. 74 and 75: Rules of United States-Panamanian General
Claims Commission under the conventions of 28 July 1926 and 17 December 1932, an. 23:
Statute of the International Court of]ustice, An. 4~: see cas~s infra.

60 See D. V. Sandifer, Eilidence before Inlm/alio/Id/ Tribuna/s (Chicago, 1939), p. 21.
11 Reporls I.A.A., Vol. 4, p. 39.
IS Feller, p. 258.
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stances of the case. He would feel disposed to act upon whatever
evidence satisfied his mind as to the actual facts ".~

In a decision given on 24 July 1930, by a tribunal constituted under
the exchange of notes of 2 November 1929 between the United States I

and Guatemala, in the Shtifeidt C/a;uJ, the arbitrator said:
cc On the question of evidence over which there was some

argument, I may point out that, in considering the cases quoted on
both sides, it is clear that international courts are by no means as
strict as municipal courts, and cannot be bound by municipal rules
in the receipt and admission of evidence. The evidenthl value of
any evidence produced is for the international tribunal to decide
under all the circumstances." 54

,ludge Van Eysinga observed, in the Oscar Chi1111 case decided by t.1).e
Permanent Court of International Justice on 12 December 1934, that
cc the Court is not tied to any system of taking evidence" but that
cc its task is to co-operate in the objective ascertainment of the truth ".55

Again, the Swiss Federal Council declared, in its decision as arbitrator
on the question of the boundary between French Guiana and Brazil, I

in connexion with France's contention that new evidence, not specifi- 11,.:,1.',.",

cally answering allegations in the memoria! and submitted by Brazil ,
with its counter-memorial, should be excluded :

cc The arbitrator holds that he is not bound to confine himself to
the contentions of the parties and the sources of evidence which
they invoke. In his opinion the question is not one of settling a
dispute according to civil law and by the methods of civil procedure
but to establish a historical fact. It is the duty of the arbitrator
therefore to ascertain the truth by all means which are at his
i .sposal." 66

Two questions are to be distinguished in paragraph 1: (1)- the
admissibility of the evidence and (2) the weight of the evidence, having
once been admitted.

On the first question, that ofadmissibility, the practice ofinternational
tribunals is in conformity with paragraph 1, that is to say, tribunals
have complete freedom to decide whether particular evidence should
be admissible or not. International practice in the admission of
evidence has tended to follow the civil law in its freedom from technical
and restrictive rules, it being considered that the members of tribunals
are qualified to attribute due weight to any evidence submitted. Since
most of the rules of Anglo-American law concerning the competence,

63 Moure, Vol. 2, pp. 1752, 1753; see o.1so Mc!rignhac, p. 269.
64 Department of State, Arbitration Serie.r No. 3 (Washington, 1932), p. 852.
G5 P.C.l.]., Ser. AIB, No. 63, ;>. 146.
~. Opinion of the Swi~s Federal Council on the question of the frontiers ofFrench GuiJ!l1ll

and Brazil, 1900, La Fontaine, p. 570.
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relevance and materiality of evidence have been built up around the
jury system, such rules are not necessary in the case of international
tribunals where a jury is not used.

In other words, the raison d'hre of the technical rules of evidence
which exist in Anglo-American law is that in both criminal and civil
cases the practice for many centuries has been to have issues of fact
tried by a jury consisting c: laymen. Such laymen are unversed in
assessing the weight and value of evidence submitted. Consequently,
a body of technical rules of evidence has been built up to prevent the
jury from attaching undue weight to certain types of evidence, or any
weight at all to other types of evidence, such as hearsay, etc. Since,
however, international tribunals frequently are asked to decide not only
questions of law but also questions of fact, and are usually composed
of jurists duly qualified to assess the value of evidence, the necessity
for technical rules to govern them in the handling of evidence does not
exist. Governments have been willing to trust arbitrators to admit,
for what it is worth, all evidence which the parties see fit to submit.
Ir. addition, there is another factor to be taken into account, namely~

the difficulty, in many cases, of providing the tribunal with adequate
evidence according to the stricter standards which prevail under
municipal systems of law. For example, as a result of the principle of
territorial sovereignty of States, it is not possible for one State to enter
into the territory of another for the purpose of collecting evidence
required to support its case before an international tribunal, at least
not without that other State's consent.57 It has been declared by th<e
International Court of Justice that the fact of

" . . . this exclusive territorial control exercised by a State within
its frontiers has a bearing upon the methods of proof available to
establish the knowledge of that State as to such events. By reason
of this exclusive control, the other State, the victim of a breach of
international law, is often unable to furnish direct proof of facts
giving rise to responsibility. Such a State should be allowed a more
liberal recourse to inferences of fact and circumstantial evidence ".68

The second question is that of the evaluation of evidence. It may
be said that, in the evaluation of evidence, international tribunals
exercise the same complete freedom as in the matter of admissibility.
The Projet, 1875, provides that, in the absence of any provision to the
contrary in the cO!Jpromis, the tribunal should have the power

" . .. to decide according to its unfettered discretion on the
interpretation of the dOCU01ents p:LOduced and generally on the
m~rits of the evidence presented by the parties ".
The same principle concerning the evaluation of evidence has been

applied by the Permanent Court of International Justice, although it

17 See in this connexion, the Corfu Channel case (Merits), I.C.]. Report.s 1949, p. 34.
11 Ibia'., p. 18.
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The controlling factor in the evaluation of evidence must necessarily
be the judicial good sense of the tribunal itself. As Commissioner
Nielsen declared in his concurring opinion in the Mal/en case, which I
was decided in 1926 by the United States-Mexican General Claims
Commission, the tribunal I

cc ••• can and must give application to well-recognized principles I.:....
underlying rules of evidence and of course it must employ common

nIIIt P.C.I.]., Ser. D, No. 2 (add.), pp. 249-250.
10 P.C.I.J., Str. A, No. 7, p. 73.
11 See, e.g., article 88 of the Rules of Procedure of the Franco-German Mixed Arhitral

Tribunal, Rlt&. T.A.M., Vol. 1, p. 56.
13 RtG. C.C.jranm-if.1{tmnt, Vol. 1, p. 28.
.a Malloy, Treatlt.-, COlllJmtions, Intel'11atiollQ{ Atts, ett., btfllieen tht United Statt.r anti othrr

Powerl, Vol. 4 (1923-1937), p. 4494; see also United States-British Mixed Claims Commission
of 1871, Rules, art. 9, Halt's Rtport (1874), pp. 171, 179; United States·Yenezuelan Mixed
Claims Commission of 1903, Rules, art. VIII, RaMon's Rtport (1904), p. 7: United Stares
Chilean Mixed Claims Commission of 1892, Rules, art. XVI, Minutes of Promdings (1894),
p. 24; United States-German Mixed Claims Commissiun of 1922, Rules, art. Y(a), &1!Jngf"s
Rtport (1934), p. 261; Tripartite Claims Commission (United States v. Austria and Hungary)
12 December 1925, Rules, art. Vill(c), Bo'1Jngt's Report (1930), pp. 47-52.

was not set forth either in its Statute or in its Rules. Judge Huber said,
in his memorandum of 31 December 1925 on the subject of the revision
of the Rules of Court, that while the parties cc may present any proof
that they judge useful, the Court is entirely free to take the evidence
into account to the extent that it deems pertinent".59 The Court
itself, in the Case Concerning Certain GmOatl Interests in Po/ish Upper
Silesia (The Merits), declared, in its judgment of 25 May 1926, that it
was cc entirely free to estimate the value of statements made by the
parties ".60

Complete freedom as to the evaluation of evidence submitted was
. also granted to the Mixed Arbitral Tribunals 61 and to the Franco
Italian Conciliation Commission under article 14, paragraph 1, of its
Rules of Procedure.62

Under the so-called cc best evidence" rule in Anglo-American law,
there is normally an insistence on the production of original documents.
Before an international tribunal, however, it is a general practice to
accept a duly certified copy as satisfactory proof of the contents of the
original. See, for example, the following provision in the protocol
of24 Apri11934 between the United States ana Mexico relative to claims
presented to the General Claims Commission established by the conven
tion of 8 September 1923:

cc It shall not be necessary to present original evidence but all
documents hereafter submitted shall be certified as true and complete
copies of the original if they be such. In the event that any particular
document filed is not a true and complete copy of the original, that
fact shall be so stated in the certificate." 63
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sense reasoning in considering the evidential value of the things
which have been submitted to it as evidence ".04

Paragraph 2. The principle set forth in paragraph 2 of the present
article was clearly recognized by article 75 of the Hague Convention
of 1907, which provided as follows:

cc The parties undertake to supply the tribunal, as fully as they
consider possible, with all the information required for deciding the
dispute."

The principle is to be understood in the light of the fact that, as the
parties are sovereign States, international tribunals do not, io general,
possess the power to compel the attendance of witnesses or the
production of documentary evidence. Accordingly, Article 49 of the
Statute of the International Court of Justice merely enables the Court
to cc call upon" the parties cc to produce any document", etc. The
text of the article is as follows :

cc The Court may, even before the hearing begins, call upon the
agents to produce any document or to supply any explanations.
Formal note shaH be taken of any refusal."

International tribunals are, therefore, peculiarly dependent upon the
industry and fairness of the parties for die production of such evidence
as is required in order to enable them to determine the issues before
them. For this reason there is a greater need that States parties to an
international litigation should produce evidence within their control
than is the case with litigants in municipal courts.

In the KalkJosch case decided in 1928 by the United States-Mexican
General Claims Commission, it was held that, in a claim for wrongful
treatment, as there had been no rebuttal of evidence accompanying the
menlOrial, such evidence must be accepted. The allegation by the
Mexican Government that certain official records would, if available,
disprove the claim, but that, owing to the revolutionary troubles, such
records had been destroyed, was cc not a satisfactory explanation of the
absence of evidence of this kind ".05

It was also ruled by the same Commission that, where a pril1la facie
case had been made out by a claimant government, the case of that
government should not suffer from non-production of evidence by the
respondent government.06

The principle of co-operation in the matter of evidence has also
received recognition in several treaty stipulations, for example in the

81 Reports I.A.A., Vo!' 4, p. 182: see also, generally, Laiive, Qllelqiiu reOJarqlles Sllr la
prellVe devant la COIIr pernlanetJte et la COIIr itl/ertlafiotlDle de ]llStice in Schweizerisches ]ahrbllcb
fPr itlternafiDtlales Recht, Vol. 7, 1950, pp. 77-103.

85 Reports I.A.A., Vol. 4, p. 414.
88 See POIIJeroy's El Paso Transfer Co., op. cit., p. 555, and Lil/ie S. Kling, op. cit., p. 582.
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following provision in article 4, paragraph 3, of the treaty of 8 May 1871
submitting the Alabmna Claims to arbitration : .

"If in the case submitted to the Arbitrators either Party shall
have specified or alluded to any report or document in its own
exclusive possession, without annexing a copy, such Party shall be
bound, if the ot..~er Party thinks proper to apply for it, to furnish
that Party with a copy thereof; and either Party may call upon the
other, through the Arbitrators, to produce the originals or certified
copies of any papers adduced as evidence giving in each instance

. suCh reasonable notice as the Arbitrators may require." 67 i.
Similar detailed provisions, embodying this principle, may be found

in article 7 of the arbitration agreement of 7 September 1910 in the
North Atlantic Fisheries case 68 and article 25 of the rules ofprocedure of
the American-Panamanian General Claims Commission,69

A co-operation by the parties in connexion with the proof of national
rules of law, was mentioned by the Permanent Court of International
Justice in its judgment of 12 July 1929 in the Case Concerning the Pqyment
in Gold of the Brazilian Fedeml Loans Iss/Ied in France, where the Court
said:

"Though bound to apply ffiunicipallaw when circumstances so
require, the Court, which is a tribunal ofinternational law, and which,
in this capacity, is deemed itself to know what this law is, is not
obliged also to know the municipal law of the various countries.
All that can be said in this respect is that the Court may possibly
be obliged to obtain knowledge regarding the municipal law which
has to be applied. And this it must do, either by means of evidence
furnished it by the Parties or by means of any researches which the
Court may dunk fit to undertake or. to cause to be undertaken." 70

The provision in the last sentence of paragraph 2 of the present i
article that the tribunal shall "take note of the failure of any party to l....
comply with the obligations under this paragraph" is related to the I
expression in Article 49 of the Statute of the International Court of i'
Justice which states in the final sentence : "Formal note shall be taken U
of any refusal." This expression was also contained in article 49 of ~,.'.J.•.,'i,
the Statute of the Permanent Court of International Justice. Origin- ,'>

ally, it was derived from article 69 of the Hague Convention of 1907:j
which states : .i

",The tribunal can, besides, require from the agents of the parties .1
the production of all papers, and can demand all necessary explan- 'i
ations. In case of refusal the tribunal takes note of it." 1

~,l

.7 Maare, Vo!. 1, p. 549•
•s J. B. Scatt, The Hagl/e Comt Reports, p. 152. ~

•• American ana Panafl,anian General Claims Arbitrations tIII«cr CONl1enfiOIlS' of 28 ]1Ify 1926
17 December t9J2, Report of Ber/ L. HI/nt, p. 849.

70 P.C.I.]., Scr. A, !~o. 21, p. 124.
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Not many examples of refusals to produce documents exist. No case
arose in which the Permanent Court of International Justice exercised
its power to take note of a refusal to produce a document. However,
in the Corftl Channel case (Merits), die International Court of Justice
referred to Article 49 of its Statute and declared as follows:

"In accordance with Article 49 of the Statute of the Court and
Article 54 of its Rules, the Court requested the United Kingdom
Agent to produce the documents referred to as XCU for the use of
the Court. Those documents were not produced, the Agent
pleading naval secrecy; and the United Kingdom witnesses declined
to answer questions relating to them. It is not therefore possible
to know the real content of these naval orders. The Court cannot,
however, draw from this refusal to produce the orders any
conclusions differing from those to which the actual events gave
rise. The United Kingdom Agent stated that the instructions in
these orders related solely to the contingency of shots being fired
from the coast - which did not happen." 71

Paragraph 3. The power accorded the tribunal, under paragraph :3
of the present article, to call for evidence has as a precedent article'39
of the Mexican Peace Code which reads as follows:

"The tribunal may further require from the agents of the Parties
the presentation of any kind of evidence and ask for all necessary
explanations. In the case of a negative answer the tribunal shall
so record it."

See also Article 49 of the Statute of the International Court of Justice,
quoted above in comment on paragraph 2.

Examples of the exercise of such power by the Mixed Arbitral
Tribunals are as follows. In the case of Henry v. Etat aJienJand, decided
by the Franco-German Mixed Arbitral on 22 September 1922, the
tribunal ordered an inquiry to take evidence from witnesses as to certain
facts which were in dispute.72 In the case of Victor Geormaneanu v.
Etat aJienJand decided by the German-Romanian Mixed Arbitral Tribunal
on 11 January 1929, the tribunal held that it could not decide the case
merely on the basis of written proceedings and addressed a number
of questions to the claimant with a view to establishing material facts.73

Provision was made in the Rules of Procedure of the Mixed Arbitral
Tribunals authorizing them to order such inquiries and also to appoint
experts.74

71 I.C.]. Reports, 1949, p. 32.
1. Rec. T.A.M., Vol. 3, p. 67.
1S Rec. T.A.M., Vol. 8, p. 914.
.. See, for example, article 56 of the rules of procedure of the German-Belgian Mixed

Arbitral Tribunal, Rec. T.A.M., Vol. 1, p. 40.
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Provisions to the same effect may be found in article 11, paragraph 3,
and article 14, paragraphs 3 and 4, of the Rules of"Procedure of the
Franco-Italian Conciliation Commission.76 Acting under article 11,
paragraph 3, the Commission on a number of occasions directed the
production of documents by one of the parties. In its decision of
18 November 1948 in the case of Dervillc v. Figaia, for instance, the
Commission called for the dossier of an Italian Court concerning a
previous law suit by :Miss Derville.76 In the same case, the production
of a dossier of the Italian Ministry of the Interior was ordered by the
Commission in its decision of 15 January 1949.77 'I'
, Article 48 of the Statute of the International Court of Justice
authorizes the Court to make any arrangements connected with the
taking ofevidence. Thus, in the COrfii Channelcase, it appointed e.'q1erts 11
who made an "enquiry on the spot ".78

Paragraph 4. There are several precedents for the provision, in ,
paragraph 4 of the present article, regarding visits by tribunals to the I
scene with which tlie case is connected. For example, in the Meerallge I',',',
arbitration between Austria and Hungary as to the line the boundary
should follow between Galicia and Hungary near the lake of Meetauge, f i

the tribunal made an extensive trip on the lake and the surrounding I",'
countryside.79 Another example was the tour of the region in dispute
made by the Norwegian-Swedish Tribunal of the Permanent Court of
Arbitration, set up to determine the maritime frontier between Norway
and Sweden.so Again the arbitrator in the arbitration between Great
Britain and Belgium in the Ben Tillet case made a visit to Antwerp and
to the prison there, where Tillet was detained, in order to acquaint
himself more fully with the facts.S1

The Statute and Rules of the International Court of Justice do not
expressly refer to a visit by the Court to the scene to which a case rel~tes \;
(descente sur les lifJHx). Article 44, paragraph 2, does, however, refer
to procuring" evidence on the spot". The Permanent Court of Inter- [
national Justice has had recourse to this method of obtaining evidence. •.
In the Meuse case, after the Netherlands agent had completed his first [!
oral argument, the Belgian agent suggested that the Court should make ti
a descente sur les lieux to enalile the judges to see the canals, waterways i

71 Rtc. C.C. franco-italienne, Vol. 1, pp. 27 and 28.
71 Ibid., p. 41.
77 Ibid., p. 46.
71 Coiju Channel case, Order of 17 December 1948, I.C.]. Reports 1948, p. 124; Decision

of the Court, 17 January 1949, I.C.]. Reports, 1949, p.151; The Corfu Channel Case Doaunents,
Vol. 6, Part 6 (Correspondence), pp. 257-274.

78 The award was made on 13 September 1902, see De Martens, NOlllleau Recueil General
(3rcl Series), Vol. rn, p. 71.

10 The award was made on 23 October 1909, see De Martens, ibid., p. 85.
11 Great Britain-Belgium, Arbitral Tribunal, 1898. British Parliamentary Papers, C. 7235

(1899).
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and installations involved in the proceedings. The Netherlands agent
did not object and at the Court's request the two agents proposed an
itinerary. 'The visit was carried out on 14 and 15 May 1937.82

Among the Mixed ArbitraI 'Tribunals, the rules of the Franco
German Mixed Arbitral 'Tribunal, for instance, made possible a descente
.Stlr les liellx.83

According to article 14, paragraph 4, of its Rules of Procedure,
the Franco-Italian Conciliation Commission may decide to visit the
place concerned in the proceedings.84

See generally M. O. Hudson, Visits by Intemational Tribllnals to Places
concerned in Proceedings, A,n. ]. Int. Law, Vol. 31 (1937), p. 696.

Article 16

The tribunal shall decide on any incidental or additional claims
or counter-claims arising directly out of the subject-matter of the
dispute.

COIJJnJent

Incidental or additional claims have a tec1lnical connotation in certain
systems of civil procedure. 'Thus in Dalloz, Noltveoll Repertoire de droit
(paris, 1948), Vol. 2, pp. 778-779, a rubric is devoted to the Incident
(referred to also in the text, p. 778, as Demande Additiontlelle). See
also ibid., pp. 17-19, and Dalloz, NOllveau repertoire de droit, mise ajour
1952 (Paris, 1952), p. 140, under the rUbric Demonde Nouvelle as regards
additional claims. Further see, in connexion with incidental claims,
the French Code de proeM/Ire civile, articles 337 and 338, and, in coonexion
with additional claims, articles 464 and 465.

Although in Anglo-American systems of procedure there is generally
no special technical expression known as an "incidental" or
" additional" claim, in practice a similar (but not quite identical) idea
is, in those systems, represented by what is described as "amending
the pleadings ". In the following passage by A. H. Feller, the practice
of the civil law and common law systems has been assimilated under
the general heading of " amendment of conclusions" (perhaps the near
est equivalent to " demandes nouvelles ").

"It has been shown that no provision in regard to amendment is
contained in the Statute or rules [i.e. of the Permanent Court of Inter
national Justice], and it seems difficult to argue that this omission
necessitates a strict limit on amendment. During the preparation

82 See P.c.!.]., Ser. C, No. 81, pp. 553-554; ibid., pp. 222-223.
83 Article 61 of its Rules of Procedure, Rec. T.A.M., Vol. 1, p. 52.
I. Rec. C.C.jranco-ilalienne, Vol. 1, p. 28.
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of the rules, Judge Altamira presented a draft which contained theprovision: .
'In the Reply the statements of fact and law contained in theApplication and also the provisional conclusions may bemodified.'

" This was said to be based on the Spanish system permitting theright to modify the conclusions and arguments upon which thecounter-ease and the Reply are based ...
"The practice of international tribunals yields only slight aid.A number of claims commissions have adopted rules permittingamendments of the pleadings usually at any time before final submission, subject to leave of the commission. A particularly liberalprovision is to be found in the rules of the Anglo-German MixedArbitral Tribunal [citing rule 45, Rec. T.A.M., Vol. 1, p. 118J.Merignhac states th:J.t additional demands cannot be admitted beforean arbitral triblL"lal without the consent ofboth partiesand the tribunal,unless a connection exists between them and the original demand.There is little evidence of this distinction in international practice,though claims commissions have at times formulated rules barringamendments introducing a new or different cause of action." 85

Feller concludes by saying :86

"Amendments of conclusions contained in the application maybe made as of right in the case. All other amendments may betaken only by leave of court.~'

The last sentence appears to imply the existence of some principleexcluding entirely novel claims by which a respondent might be taKenby surprise. Another writer states:
" An amendment must not allege a new, or change an existing,cause of action. An amendment may, however, properly reform thestatements of the original and same cause of action. This questionwas argued before the Spanish Treaty Claims Commission of 1901in a case where the amendment merely increased the amount ofdamages claimed." 87

In spite of a similarity between the idea of amendments and that ofdemafldes additionnelles it must be admitted that there exists in AngloAmerican procedure no precise equivalent to demandes additionnelles; infact, that procedure would appear to be less technical than French

15 Feller, Conclll.tions of the Parties in the ProcedllT'e of the Permanent COII1'/ of 1n/emo/ioltal]lI.ttice, A;1I. ]. 1n/. lAw (1931), Val. 25, p. SOl, and see, generally, pp. 500-502; see alsoFeller, The Mfxicall Clainr.r COlllmissiolls 192J-19J4 (1935), pp. 238-241.
10 Ibid., Am. ]. 1nt. LmP, Val. 25, p. 502.
17 C. M. Bishop, International Arhifra/ Procedllf"e (1930), p. 187, citing thereafter manyilluminating examples, pp. 187-191.
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civil procedure. Thus the Rules of the English Supreme Court of
Judicature provide:

"The Court or judge may, at any stage of the proceedings, allow
either party to alter or amend his indorsement or pleadings in such
manner and on such terms as may be just and all such amendments
as may be necessary for the purpose of determining the real questions
in controversy between the parties." 88

Witenberg, however, states:
"In point of form, an additional claim is presented by way of

conclusions [citing the KJmkel case, Rec. T.A.M., Vo!' 6, p. 974],
or by amendments to the pleadings. From this point of view addi
tional demands present themselves as amendments to the pleadings." 89

Though the above explanations seem necessary in order that the
English text may be understood it is nevertheless also clear that, stripped
of its technicalities, the conception underlying demandes additionnelles
exists in all principal systems of law.

Precedents concerning additional claims in international law are as
follows. Whereas the Rules of Procedure of several Mixed Arbitral
Tribunals expressly prohibited additional claims, the Rules of other
Mixed Arbitral Tribunals permitted the presentation of such claims.DO

A limited right to present additional claims was granted by the Rules
of the Mixed Arbitral Tribunals set up between Italy on the one side,
Germany, Austria, Bulgaria and Hungary on the other.91

The Statute and Rules of the Permanent Court of International Justice
and the International Court of Justice are silent in this respect.9S In
practice, additional claims have been admitted by the former of these
two Courts. Thus, in the case of The S.S. " Wimbledon" the applicant
States in their Reply added to their original submissions that the amount
clainled should be remitted by the Government of the German Empire

'8 Rules of the Supreme Court of Judicature Order 28 Anntlal Practice (1952), p. 453,
and see also Federal Equity Rule 19 of the United States; cf. the German Zivilprozessordl1lll1g,
section 264, which provides: «When during the course of pending proceedings an amend
ment of the pleadings is sought, this can ouly be permitted if the opposite party agrees
or if the Court deems that thereby the ends of justice would he served », see Zivilprozessord
I11l11g, K01Jl1Jlmlar von HailS M!!yer tllld Richard Zoller (1948), p. 211.

89 Witenberg, p. 192; see, however, the same writer at p. 188 from which the lack of
exact equivalence emerges.

" Among the former are the Franco-German, Greeo-German, Franco-Bulgarian, Siamese
German, Greco-Bulgarian, Franco-Austrian, Greeo-Austrian, Franco-Hungarian, Greeo
Hungarian, Hungaro-Romanian, Czechoslovak-Hungarian, Franco-Turkish and Belgo
Turkish Mixed Arbitral Tribunals, amongst the latter the Rules of the Belgo-German.
Belgo-Austrian, Belgo-Bulgarian, Czechoslovak-German, Yugoslav-Hungarian, Yugoslav
Austrian, Yugoslav-German, Yugoslav-Bulgarian, Greeo-Turkish, Tureo-Romanian,
Anglo-German, Anglo-Austrian, Anglo-Bulgarian and Anglo-Hungarian Mixed Arbitral
Tribunals. All the relevant texts are published in the Rec. T.A.M•

9' Equally published in the Rec. T.A.M.
• ! Cf. Feller, quoted slIjJra.
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85 P.C.I.]., Ser. A, No. 20, pp. 9-10.
8G La Fontaine, p. 579.
'7 De Clcrcq, ReClleil des Traites de la France, Vol. 22, p. 556, arr. 3(2) of the Protocol of

kbitra,tion.
tI Ralston, p. 211-
88 See article 29 of the Rules, Rec. T.A.M, Vol. 1, p. 36.
100 Art. 13 of the Rules, ibid., p. 111.
101 Art. 28 of the Rules, ibid., p. 691.
102 See Witenberg, p. 194.
103 See Ani. ].Int. Law, Supp. (1908), Vol. 2, p. 238.

to the Government of the French Republic within one month from
the date on which judgment would be given, and that, otherwise, the
German Government should pay a certain interest on the sum due
from the expiration of 3'\id time-limit of one month.93 See also the
additional claims made by the Czechoslovak Government in the case
of the Appealfro1l' ajudgllUnt of the HfllJgaro-Czechoslova/e. Mixed Arbitral
TribfllJal - The Peter P4Z"'Q'!Y University v. The State of Czechoslova/e.ia.K
In the Case Conceming the Pqymmt of Various Serbian Loans bst/ed in
France, the Court put on record that neither the French, nor the Serb
Croat-Slovene Government had availed themselves of the right accorded
by the Special Agreement to fonnulate additional submissions.U5

. See further on additional claims Merignhac, p. 263, WitenbergC

pp. 191-192.
Questions concerning counter-claims do not often arise before I

international tribunals. Several examples exist, however, of counter- ..
claims being allowed by agreement, e.g., the case of Marion A. Cheek,
between the United States and Sianl,96 and the Bezault case between
France and Guatemala.u7 In addition, by an exchange of notes and
telegrams, the Mexican-Venezuelan Claims Commission sitting in Caracas
in 1903 was authorized to take jurisdiction, as against any single private
claim presented by Mexico, of any counter-claim presented by
Venezuela.UB Practice before the Mixed Arbitral Tribunals was not
uniform. According to the Rules of Procedure of the German-Belgian
Mixed Arbitral Tribunal counter-claims were not allowed, and any
claim against the defendant had to take the form of a fresh suit.UU

The same was true of the Anglo-German Mixed Arbitral Tribunal lOO
and the German-Polish Tribunal.lol On the other hand, counter
claims were allowed before the Franco-German Tribunal.lo2

Counter-claims were not provided for by the Hague Conventions
of 1899 and 1907, nor by the Statute of the Permanent Court of Inter
national Justice, nor by the Convention of 1907 for the Establishment .!.....
of a Central American Court of Justice,loa nor by the Convention of ..
7 February 1923 for the Establishment of an International Central
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American T ribuna1,l~ However, in spite of the silence of the Statute
of the Permanent Court oflnternational Justice on the subject, article 63
of the 1936 Rules of Court expressly allowed counter-c1aims.105

Similarly, article 63 of the Rules of Court of the International Court
of Justice provides:

cc When proceedings have been instituted by means of an appli
cation, a counter-claim may be presented in the submissions of the
Counter-Memorial, provided that such counter-c1airn. is directly
connected with the subject-matter of the application and that it
comes within the jurisdiction of the Court. In the event of doubt
as to the connection between the question presented by way of
counter-claim and the subject-matter of the application, the COU!e
shall, after due examination, direct whether or not the question tb".3
presented shall be joined to the original proceedings."
It would appear, however, from the wording of the quoted articlF:

that counter-claims can only be presented to the Court where proceed
ings have been instituted by means of an application. It is not certain
whether the article applies where cases are brought by special agreement.
It was stated in the Report of the Third Committee of the Permanent
CO,·t of International Justice dated 14 March 1936 (set up amongst
the. 1ges to reconsider the Rules of Court) that detailed study of the
question of counter-claims had led the Committee to the conclusion
that it would be pr.eferable to leave the deVelopment of this procedure
to the jurisprudence of the Court.1OO As to the attitude of the Coon:
itself, there was a detailed discussion on this question by the judges
on 28 May 1934.107 The question of the exact interpretation ofarticle 63
of the Rules of Court of the International Court of Justice must be
regarded as controversial.10B

In one of the cases decided by the Permanent Court - the Chorzo1JJ
Factory case decided on 12 September 1928 - the Court said:

"The Court also observes that the counter-claim is based on article
256 of the Versailles Treaty, which article is the basis of the objection
raised by the Respondent, and that, consequently, it is juridically
connected with the principal claim.

"Again, Article 40 of the Rules of Court [meaning, in this
connexion, the 1922 and 1926 text; see Hudson, Permanent Court,
p. 722] which has been cited by the German Government, lays down
amongst other things that counter-cases shall contain :

104 Am. ]. Int. Low., SIIPP. (1923), Vol. 17, p. B3.
106 P.C.J.]., Ser. D, No. 1, 4th ed., p. 53.
lOG See Elaboration of/he RJ/les of Cot/rt, P.C.I.]., Ser D, No. 2. Jrd AddendtmJ, p. 781,

and ibid., pp. 848 and 871.
10'< See P.C.I.]., Ser. D, No. 2, 4th AddendulI1, pp. 261·268.
108 See Harnbro, Rec. A.D.I., 1950, Vol. 1, p.151; also Hudson, Permanent Court, p. 430.
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109 P.C.I.]., Ser. A, No. 17, p. 38.
110 Anzilotti, La demande recomlenlionn.lI• .,1 procldllr' inl.rnalionale. Clrmel, 1930, p. 872;

see aho Dipersion of W'alerfro111 Ihe Riper MellSe, Judgment of28 June 1937, P.C.!.]., Ser. A/B,
No. 70, p. 28, and P_~ys-SaldlllisJ:is Railway case, Judgment of28 February 1939, P.C.I.].,
Ser. AIB, No. 76, pp. 7-9.

'40 ••• conclusions based on the facts stated; these conclusions
may include counter-claims, in so far as the latter come within
the jurisdiction of the Court.'
.. The claim having been formulated in the counter-case, the

formal conditiuns required by the Rules as regards counter-claims
are fulfilled in this case, as well as the material conditions.

"As regards the relationship existing between the German
claims and the Polish submission in question, the Court thinks it
well to add the following: Although in form a counter-claim, since
its object is to obtain judgment, in reality, having regard to the
arguments on which it is based, the sul-,mission constitutes an object
ion to the German claim designed to obta' 'from Poland an indemnity
the amount of which is to be calculated, amongst other things, on the ~
basis of the damage suffered by the Oberschlesische. It is in fact a '
question of eliminating from the amount of this indemnity a sum .••... '.
corresponding to the value of the rights and interests which the!
Reich possessed in the enterprise under the contract ofDecember 24th, :j

1919, which value, according to the Polish Government, does not
constitute a loss to the Oberschlesische because these rights and
interests are said to belong to the Polish Government itself under
Article 256 of the Treaty of Versailles. The Court, having by
Judgment No. 8 accepted jurisdiction, under Article 23 of the
Geneva Convention, to aecide as to the reparation due for the damage
caused to the two Companies by the attitude ofthe Polish Government
towards them, cannot dispense with an examination of the objections
the aim of which is to show either that no such damage exists or that
it is not so great as it is alleged to be by the Applicant. This being
so, it seems natural on the same grounds also to accept jurisdiction
to pass judgment on the submissions which Poland has made with I

a view t0din?btainin
h
g thde reductionllof the ~ndde~: to an amount l...

correspon g to t e amage actua y sustatne . ,
It has been said by Anzilotti, in his comment on this judgment:

"From these observations of the Court, there clearly emerges the
idea of a nexus between the two claims of such a kind that it would
be neither expedient nor just t~ pass judgment upon the German
Claim without at the same time adjudicating upon the cl~1.im of
Poland." 110

It will be seen that many of the examples cited above relate, in some
form. or another, to cases where the parties, expressly or by implication,
have agreed to allow counter-claims. The question has been raised l..
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whether, independently of such agreement, a counter-claim is admissible
in international law. Opinion is divided on the subject.m Hudson,
writing with reference to the Permanent Court of International Justice,
states:

cc The Statute makes no reference to counter-claims, but it would
seem that where the Court has jurisdiction over the subject-matter
of a pending proceeding, it should also have jurisdiction over any
counter-claim directly connected with it." 112

Another question is that of the definition of a counter-claim. It
will be seen that article 63 of the Rules of the International Court of
Justice does not define the term. It has been pointed out however,
by Anzilotti 113 that there exists a common element in the idea of a
counter-claim in all legislation in which COlli"1ter-claims are recognized,
even though the concrete rules on the subject may differ. This commOn
element lies in the fact that in a counter-claim the defendant aims at
obtaining ig the same proceedings as those instituted by the plaintiff
something more than a mere rejection of the plaintiff's claim, and more
than a mere statement of the legal grounds upon which such a rejection
is based.

In article 1 of the Harvard Draft Convention on cc Competence of
Courts in regard to Foreign States" the following definitions are given:

cc A counter-claim is a claim by a respondent against a claimant.
A direct counter-claim is a counter-claim arising out of the facts
or transactions upon which a complainant's claim is based." 114

In the comment on article 5 of the Harvard draft it is said:
cc A counter-claim may be allowed on the theory that if a complain

ant should owe a sum of money to respondent, then respondent
should not be required to pay complainant before the accounts
are balanced. On the other hand, a counter-claim may be allowed
on the theory that it is in reality a defense to the complainant's
action. A third theory on which counter-claims have been allowed
is that multiplicity of suits wi\ll thereby be avoided. The second
of these theories seems the most appropriate one to follow when
the complainant is a State." us

Regarding the connexion between the original claim and the counter
claim, see also the International Law Commission's comments on tht:
present article of the draft.u6

111 Merignhac in the affinnative, pp. 265-266; &onlra ; Prqjet, 1875, article 17.
11S Hudson, Permanent Court, p. 430.
113 Cllmel, 1930, p. 867.
ll4A",.]. lilt. Law, SIIPP. (1932), Vol. 26, p. 490.
116 Ibid., p. 509.
116 Official Records of tbe General Assembly, Eigbtb Session, SlIpplement No. 9, para. 36.
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Article 17

The tribunal, or in case of urgency its president subject to
confirmation by the tribunal, shall have the power to prescribe,
at the request of one of the parties and if circumstances so require,
any provisional measures to be taken for the protection of the
respective interests of the parties.

ConJnJent

This article is substantially the same as Article 41 of the Statute of
the InternatioruU Court of Justice and of the corresponding Statute

. of its predecessor. The history of J?xovisional measures is comparativ- ,
ely brief; an early example of tbem 1S contained in article XVIII of the •
Convention of 1907 for the Establishment of a Central American Court i

of Justice. This provided as follows:
"From the moment in which any suit is instituted against any

one or 1!" "lre governments up to that in which a final decision has
been pronounced, the court may at the solicitation of anyone of
the parties fix the situation in which the contending parties must
remain, to the end that the difficulty shall not be aggravated and
that things shall be conserved in status quo pending a final decision." 117

The idea of preserving the status quo was taken up by the Committee
of Jurists who, in 1920, drafted the Statute of the Permanent Court of
International Justice. They i.ncluded article 41 of the Statute which
appears unaltered in the Statute of the International Court of Justice
.and reads (in part) as follows:

"The Court shall have the power to indicate, if it considers that
circumstances so require, any provisional measures which ought to
be taken to preserve the respective rights of either party." .

Article 19 of the arbitration convention between Germany and
France initialled at Locarno on 16 October 1925 and signed in London
on 1 December 1925 contained a similar provision.US

Article 33 of the General Act of 1928 and article 33 of the Revised
.General Act of 1949 contain a provision concerning interim measures
in relation both to the Court and to arbitral tribunals.no

Examples of how interim protection has worked in practice are as
follows:

In an application to the Permanent Court of International Justice
-on 25 November 1926, Belgium, in addition to requesting the Court

117 Am. ]. Int. Law, SlIjJp., Vol. 2 (1908), p. 238.
118 League of Nations Treaty Series, Vol. 54, p. 305.
119 l.eague ofNations Treat,y Series, Vol. 93, p. 357, and United Nations Treat,y Serif..f, Vol. 71,

JP. 119, respectively.
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to give judgment to the effect that China was not entitled unilaterally
to denounce a treaty concerning extraterritorial jurisdiction concluded
on 2 November 1865 between the two countries, asked the Court cc to
indicate, pending judgment, any provisional measures to be taken for
the preservation of rights which may subsequently be recognized as
belongiAlg to Belgium or her nationals". On 8 January 1927 the
President of the Court issued an Order indicating provisionally, pf:nding
the final decision, rights enjoyed by Belgium "as regards nationals ".
"as regards property and shipping". and cc as regards judicial safe
guards ".120 Later, the Belgian Agent requested the Court to remove
the case from its list of cases, which it did.m '

On the other hand, in the South-Eastern Territory of GreCIJland case
Norway requested the Court " to order the Danish Government, as an
interim measure of protection, to abstain in the said territory from any
coercive measure directed against Norwegian nationals". In an
Order issued on 3 August 1932 the Court, in declining the Norwegian
request, held that cc no Norwegian rights, the protection of which
might require the indication of such measures, are in issue ".123

See also Ellerman v. Etat polonais, 29 July 1924; 123 Case concerning ,the
Factory at Chorzow of 21 November 1927; 124 Case cOllcerning the Adnlinis
tration ofthe Prince van Pless, 11 May 1933; 125 and the case of the Electricity
C01/lpa1[J of Sofia O1ld Bulgaria,S December 1939.126

In the Anglo-Iranian Oil Compa1!Y Case, the Government of the United
Kingdom on 22 June 1951 made a request to the International Court
of Justice for the indication of interim measures of protection. In
this request, the United Kingdom referred to its application of
26 May 1951 in which it asked that the Court should declare that the
Iranian Government were under a duty to submit the dispute between
themselves and the Anglo-Iranian Oil Company to arbitration. It
asserted that without indication of interim measures of protection there
was strong ground for considering that if the Court should decide in
favour of the claims of the United Kingdom, its decision could not
be executed owing to certain actions of the Iranian Government. It
stated that amongst such actions were certain measures being taken by
the Iranian Government involving or threatening to involve the loss
of skilled personnel, interference with the management, or the disruption
of the enterprise operated by the company. Other matters to which

120 Denll11ciation of the Treaty of NO/Jen/ber 211d, 1865, between China and Belgium, P.CJ.].,
Ser. A, No. 8, pp. 7-8.

m Same case, p.c.r.]., Ser. A, No. 18, pp. 5-8; cf. comment on art. 21, illfra.
122 p.c.r.]., Ser. A/B, No. 48, p. 285.
,,. Rec. T.A.M., Vol. 5, p. 457.
m P.C.!.]., Ser. A, No. 12, pp. 9-11.
126 P.C.!.]., Ser. A/B, No. 54, p. 150.
'26 P.c.!.]., Ser. A/B, No. 79, p. 199.
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it referred were certain speeches alleged to be inflammatory i1,nd broad
casts and articles of a similar type. The Iranian GOvernment objected
to the interim measures on the grounds principally that the United
Kingdom lacked competence to refer the dispute, which had arisen
between the Iranian Government and the company, to the Court, and
that the dispute pertained to matters within the domestic jurisdiction
of Iran. The Court in an Order of 5 July 1951 ruled that it could not
accept that a claim based on an alleged violation of international law
and a denial of justice was not within its jurisdicdon, for the purpose the
of gnmting interim measures of protection, and consequendy ilie Court of
held thllt there were sufficient grounds to entertain the request. It said
that the object of such measures was to preserve the respective rights
of the parties pending the decision of the Court, and that the existing
state of affairs justified an order to that effect. It thereupon indicated I
certain provisional measures, inter alia, that the two Governments •.•.•..•"••
should ensure that no action of any kind should be taken whic." might
aggravate or extend the dispute. In the meantime, the company's
operations were to continue under the direction of its existing manage-
ment under the control of a board of supervision composed of two
members appointed by each of the two Governments and a fifth member I U
who should be chosen by agreement between them.127 I

In its Judgment of 22 July 1952, the Court pronounced upon the
question of its competence to adjudicate upon the merits of the Clispute,
the Iranian Government having again objected to the jurisdiction of
the Court. The Court declared:

"In its above-mentioned Order of July 5th, 1951, the Court
stated that the provisional measures were indicated •pending its
final decision in the proceedings instituted on May 26th, 1951, by
the Government of the United Kingdom of Great Britain and
Northern Ireland against the Imperial Government of Iran'. It
follows that this Order ceases to be operative upon the delivery ofthis
Judgment and that the provisional measures lapse at the same time." 128

For some studies of the subject, see Dumbauld, L'1tcrim Measures of
Protection in International Controversies (The Hague, 1932), mainly from
the standpoint of comparing national legislation, also P. Guggenheim,
Les mesures conserval'oires de proddure internationale et leur influence sur le
developpement du droit des gens (Paris, 1931) and P. Guggenheim, Les
OJCS11res conservatoires dans la procedure arbitrale et judidaire, in Rec. A.D.I.,
19~2, Vol. 40, pp. 649-761. For extracts from the judgments of the
Permanent Court of International Justice and judgments of the Inter-
national Court of Justice bearing on the subject, see Hambro, The Case
Law of the International Court (Leyden, 1952), pp. 347-355.

117 See Anglo-Iranian Oil Con/pallY Case, Order of 5 July 1951, I.C.]. Reports, 1951, p. 89.
us Anglo-Iranian Oil CompQ11J Case (jurisdiction), Judgment of22 July 1952, I.e.]. Report!,

1952, p. 93.
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Article 18

When, subject to the control of the tribunal, the agents and
counsel have completed their presentation of the case, the
proceedings shall be formally declared closed.

Comment

This article is based upon Article 54, paragraph 1, of the Statute of
the Jnternational Court of Justice and article 77 of the Hague Convention
of 1907. The former provides:

"When, subject to the control of the Court, the agents, counsel
and advocates have completed their presentation of the case, the
President shall declare the hearing closed."

The latter provides :
" When the agents and counsel of the parties have submitted all

the explanations and evidence in support of their case the President
declares the discussion closed."

Again article X, paragraph 6, of the Rules of Procedure of the
United States-Mexican General Claiffis Commission provides:

"When a case has been heard in pursuance of the foregoing
provisions, the proceedings before the Commission shall be deemed
closed unless otherwise ordered by the Commission." 129

A similar provision is contained in article 43 of the Rules ofProcedure
of the British-Mexican Claims Commission.130

Motions are sometimes made before tribunals to reopen the case
before the award is made, on the ground of fresh evidence, etc. Such
occasions can but rarely arise inasmuch as ample opportunity generally
exists for the discovery and production of evidence not only before
the case comes to trial but also during the course of the proceedings,
and tribunals are liberal in granting additional time for the production
and presentation of evidence. It has been said, however:

" The conclusion seems warranted that, in the absence of a specific
provision to the contrary, a tribunal has jurisdiction to grant a
rehearing upon the basis of newly discovered evidence of a decisive
character at any time before its final adjournment." 131

Following are some decisions on reopening. The decision of
22 January 1932 in the Santa Isabel Claims case, rendered by the British
Mexican Claims Commission may, owing to its brevity, be cited in full:

"1. The Mexican Agent refers to a question asked by the
Chairman of the Commission in th~ meeting of the 3rd August, 1931,

12. Feller, p. 381.
19. Feller, p. 497.
181 Sandifer, Evidence before Ill/emotional TribwlOIs (Chicago, 1939), p. 299.
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whether in any letters, notes or telegrams exchanged shortly after
the events, there was any declaration by the Mexican Government in
regard to the authorities at Chihuahua having warned Mr. Watson
that it was not advisable that he should enter the region where the
attack took place.

cc The Mexican Agent states that he has not found a declaration
to that effect, but, that Messrs. Rafael Calderbn, Jr., and Gonzalo
N. Santos are able to give evidence on the subject and with respect
to other points connected with it, and that they are ready to appear
before the Commission.

cc The Agent requests the Commission to reopen the case, so that
the testimony of Messrs. Calderbn and Santos may be received.

cc 2. The Commission, considering articles 28, 41 and 43 of the
Rules of Procedure, are of opinion that they are not entitled to hear
new witnesses after the pleadings were closed on the 3rd August,
and that a reopening can only tend to hear again the Agents on any
points they, the Commission, may deem necessary.

cc They have no objection against taking cognizance of a new
document l'roduced by the Mexican Agent, and in which may be
protocolizeo the evidence to be given by Messrs. Calderbn and
Santos before a Mexican authority. Neither will they object to a
discussion on this new evidence, as fat as it relates to the question
asked by the Chairman in the meeting of the 3rd August, 1931.

cc 3. The Commission rule that the case is reopened in order that
the Agents may present oral arguments which must be strictly
confined to the document described in section 2, and which may
not exceed the scope of the question asked by the Chairman in the
meeting of the 3rd August, 1931." l3ll .

Article 28 of the Rules ofProcedure dealt with witnesses and article 41
with time limits. Article 43 read as follows :

c. When a case is submitted in pursuance of the foregoing provi
sions, the proceedings before the Commission in that case shall be
deemed closed. Notwithstanding this order, the Commission may
again hear the Agents on any points it may deem necessary." 133

In another case before the same Commission, Vera CrtI'{ Telephone
Constrll&tion Syndicate (Great Britain) v. United Mexican States, a motion
to reopen a case was granted and limited to the lresentation of oral
arguments by Agents on new evidence submitte to the tribunal.13&
In The Mexican Tra1l11llays Compa'!J (Great Britain) v. United Mexican
States a motion to reopen the case to argue the issue oflack of jurisdiction

188 Reports I.A.A., Vol. 5, pp. 302-303.
1.. Feller, p. 497.
I" Reports I.A.A., Vol. 5, p. 303.
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on two grounds, one of which had been debated between the Agents
Erior to the closing of the pleadings, was partly granted, in that the
Commission allowed discussion by the A;;ents of that one ofthe grounds
which had not theretofore been pressea.1l!5

Article 19

The deliberations of the tribunal, which should be attended
by all of its members, shall remain secret.

Comment

The principle that the deliberations of a tribunal shall remain secret
is generally recognized in the judicial systems of all countries and
hardly calls for elaborate comment. The precedents are: the Statute
of the International Court of Justice, Article 54, paragraph 3, its Rules
of Court, article 30, paragraph 2; the Hague Convention of 1907,
article 78; the Mexican Peace Code, article 48. See also Order of
19 August 1929 by the Permanent Court of International Justice in
the case of the Free Zones of Upper Sa~'oy and the District of Gex.YJ6

The rule that the deliberations of the tribunal should be attended
by all the members is recognized by article 10 of the ProjeJ~ 1875, which
provided in part: " The arbitral tribunal deliberates with all its members
present." This is a matter of sound judicial practice. A failure to
observe this rule may not only affect the weight of the award,:lli7 but
may also provoke a dissenting opinion which otherwise might not have
occurred. Thus, in the case of the Santa Isabel Claims, decided by the
United States-Mexican Special Claims Commission, the dissenting
American commissioner stated:

"Because of ill-health, or otherwise, the Presiding Commissioner
did not meet in conference with his associates to discuss the case.
Because of continued ill-health he went to Cuba where he wrote
his final decision, one of the Commissioners being at his home in
Mexico and the other in the United States. If there could have
been just one conference, if there could have been just one opportWl
ity to present and have answered one question, perhaps it would
have been unnecessary to write this dissenting opinion." 138

Concerning the absence or withdrawal of an arbitrator, see articles 6
and 7 rupra and comment thereWlder. See also comment under article 9,
paragraph (5).

135 Ibid., P 304.
136 P.C.I.]., Ser. A, No. 22, p. 12.
131 See Merignhac, p. 276, Witenbcrg, p. 269.
138 Reports I.AA., Vol. 4, p. 796.

77

J



,

-
Article 20

1. Whenever one of the parties does not appear before the
tribunal, or fails to defend its case, the other party may call upon the
tribunal to decide in favour of its claim.

2. In such case, the tribunal may render an award if it is satisfied
that it has jurisdiction and that the claim is well-founded in fact
and in law.

Comment
The provision made in this article for procedure in default of appear-

.ance has several precedents. In the Croft arbitration between Great
Britain and Portugal provision was made in the comproHJis of14 May 1855
authorizing the Senate of Hamburg to give a decision by default if
either party should fail to present its case.139 Similar provision was
made in the arbitration agreement of 1861 signed by the same States
in the case of Y1fille Shortridge and Co.,140 and in the agreement of 1858
in the case of The Macedonian between Chile and the United States.m
Article 15 ofthe Convention for the Establishment ofa Central American
Court of Justice of 20 December 1907 provided that if an answer to
a complaint should not have been filed within the time allotted, the
complaining party should substantiate its case and the tribunal should
decide on the evidence available.l42 Article 40 of the Hague Convention
of 1907 relative to the creation ofan International Prize Court contained
a similar provision. Article 53 of the Statute of the International Court
of Justice, on which the present article is based, provides as follows:

"1. Whenever one of the parties does not appear before the
Court, or fails to defend its case, the other party may call upon the
Court to decide in favour of its claim.

"2. The Court must, before doing so, satisfy itself, not only
that it has jJ.risdiction in accordance with .t'..rticles 36 and 37, but
also that the claim is well founded in fact and law."
In some form or another, provision was made for procedure in default

of appearance in the Rules of Procedure of most of the Mixed Arbitral
Tribunals. Thus, article 58 of the Rules of Procedure of the Italian
German Mixed Arbitral Tribunal is as follows:

" The failure of a party to appear at a hearing shall not interrupt
the course of the proceedings. The tribunal may order a post
ponement or render a judgment on the basis of the evidence in the
case." 143

13' La Fontainc, p. 372.
1(0 Ibid., p. 378.
141 Treaties ami Com/elllions bellJleen Ihe United Slates and Other Powers (Washington, 1889),

p.143.
tu Am. ]. Int. Law, Supp. (1908), Vol 2, p. 237.
In Rec. T.A.M., Vol. 1, p. 807.
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For examples of cases where judgmt'..nt was given by default, see the
following decisions of the Franco-German Mixed Arbitral Tribunal:
Peffner v. Grands Magasins du Printelllps, Beck, 1J. GI!Y0t, Schreider v.
Metenett.l44

In the Lena Goldfields Arbitration between the Lena G0ldfields
Company and the Soviet Government, the latter, having concurred in
fixing the date for the first meeting of the arbitration tribunal, failed
to put in a defence, and contended that owing to the company having
ceased to finance the undertaking, the arbitration was "cancelled ".
The tribunal held that its jurisdiction was unaffected. It cited para
graph 12 of the concession agreement between the Government and the
company which provided that each pa.."'ty undertook:

"to present to the Court in mafl..ner and period in accordance
with its instructions, all the information necessary respecting the
matter in dispute, which it is able and which it is in a position to
produce, bearing in mind considerations of State importance."
Commenting on this, the tribunal said :

"This information, by reason of the premises, the Court was
not able to obtain direct from the Government, and, in order to
ascertain the truth on the issue before it, the Court was thus compelled
to admit the best evidence available of various facts and documents,
upon which Lena was unable to pxoduce primary evidence by reason
of the documents or witnesses being in Russia and not available at
the trial." 145

The case of Felpe MoNna Larios v. Honduras appears to have been
decided by the Central American Court of Justice without Honduras
having been represented before the Court. A decision was given by
the same court in the case of Costa Rica v. Nicaragua without an appear
ance having been made on behalf of Nicaragua.'!.!6

In the case of the Corfu Channel (Compensation) the Albanian
Government (defendant in that case) failed to appear to argue the quest
ion of the amount of compensation payable by Albania to the United
Kingdom in respect of the damage to ships and loss of life of British
officers and men caused by mines in the Corfu Channel. In a judgment
of 15 December 1949, the International Court of Justice said:

" The position adopted by the Albanian Government brings into
operation Article 53 of the Statute, which applies to procedure in
default of appearance. This article entitle.; the United Kingdom
Government to call upon the Court to decide in favour of its claim,
and, on the other hand, obliges the Court to satisfy itself that the claim

m Rec. T.A.M., Vo!. 2, pp. 332-336.
145 AnnlilJl Digest of Public International Law Cases 1929-1930, Case No. 258.
U6 Hudson, The Central American Court of Justice in AnI. J. Int. Law (1932), Vo!. 26,

pp. 772, 775.
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is well founded in fact and law. While Article 53 thus obliges the
Court to consider the submissions of the Party Which appears, it
does not compel the Court to examine their accuracy in all their
details; for this might in certain unopposed cases prove impossible
in practice. It is sufficient for the COUi'i: to convince itself by such
methods as it considers suitable that the submissions are well
founded!' 1&7

Article 21

1. Discontinuance of proceedings by the claimant party may not
be accepted by the tribunal without the consent of the respondent.

2. If the case is discontinued by agreen.~ between the parties,
the tribunal shall take note of the fact.

ComUJent
When proceedings have once beet. instituted it is a general practice

in municipal law to impose limitations on their discontinuance by a
single party. Thus, in French civil procedure 148 desistement is described
as being fundamentally a contract between the plaintiff and the defend
ant.m In other words there must be an element of consent to justify
discontinuance. A plaintiff having launched an action and put the
other party to expense cannot, at his own whim, discontinue the proceed
ings. The position in English law has been stated as follows:

"The plaintiff may without leave wholly discontinue his action,
against all or any of the defendants, or withdraw any part or parts
of his alleged cause of complaint by giving notice in writing at any
time before the receipt of the defence, or afterwards, before the plaint
iff takes any other proceedings except an interlocutory application.
Except as aforesaid, a plaintiff cannot withdraw the record or dis
continue the action without leave of the Court or a judge; nor can
a defendant withdraw his defence or part of it without such leave." 1150

Order 26, rule 2 of the Rules of the English Supreme Court of Judic-
ature provides :

" When a cause has been entered for trial, it may be withdrawn
by either plaintiff or defendant, upon producing to the proper
officer a consent in writing, signed by the parties." 151

Article 277 ofthe Dutch Code ofCivil Procedure provides as follows:
.. Subject to payment of costs the plaintiff may, at any time before

receipt of the defence, discontinue the proceedings. After receipt

U7 I.e.]. Reports, 1949, p. 248.
U8 Art. 402 and 403, Code of Civil Procedure.
1.. Dalloz, NOliVeau dictionnaire pratique de droit, 1933, Vol. 1, p. 416.
160 HaIsbury's LAws of Englatlli (2nd ed., 1937), Vol. 26, p. 76.
111 See, genemlly, Annual Practice (1952), pp. 429-434.
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of the defence the plaintiff may only discontinue the proceedings
with the consent of the other party."
Article 271, paragraph 1, of the German Zivilpro'{Bssordntll1g 16i reads

as follows:
"Without the consent of the defendant the claim can only be

withdrawn before the commencement of the oral arguments of the
defendant on the merits."
Paragraph 3 of the same article reads (in part) :

"The claimant must pay the costs of the action (in the event of
discontinuance) in so far as a decision as to costs has not yet been
taken and such decision is not res j"dicata."

Although the technical details may vary under different systems of
law, it will be seen that the same general principle (of consent between
the plaintiff and defendant as a condition of discontinuance) exists, and
that the discontinuance, in most cases, becomes a matter of record by
the court.

The Rules of Procedure of the Mixed Arbitral Tribunals generally
made provision for discontinuance. Article 69 of the Rules of the
Belgian-German Mixed Arbitral Tribunal provided that until ·the
answer of the respondent wa5 filed, and thereafter if the respondent
consented, the claimant could discontinue the proceedings. In the
event, however, of an objection by the respondent the proceedings
continued.l63 The same provision is contained in article 65 of the
Rules of the Franco-German Mixed Arbittal Tribunal.l64

Examples of requests that the proceedings be discontinued may be
found in the decision of the Franco-Bulga.rian Mixed Arbittal Tribunal
in the case of de Majo et Frere v. Boni et Oe.,166 and of the Franco-German
Mixed Arbitral Tribunal in the case of Office franfais de verification et de
compensation v. la Societe Orosdi-Back.166

In the course of the preparation by the judges of the Rules of the
Permanent Court of International Justice, the question was raised
whether the parties could withdraw from the Court proceedings which
they had instituted. There was some difference of opinion as to whe
ther the Rules should state that a suit could be withdrawn only with
the consent of the Court. It was ultimately agreed, however, that the
patties should have the right to withdraw, by common c;onsent, a suit
which they had brought before the Court,167 Accordingly, article 68

152 See Kom1mnfar by Hans Meyer and Richard Zoller, 1948, p. 216.
153 See Rec. T.A.M., Vol. 1, p. 42. .
154 Ibid., p. 53.
155 Rec. T.A.M., Vol. 3, p. 434.
155 Rec. 1'.A.M., Vol. 1, p. 914.
157 P.C.I.]., Ser. D, No. 2, pp. 83-84.
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of the 1936 Rules provided that where the parties informed the Court
of their consent the Court would rlOcord the discontinuance or settlement
:in an order and prescribe the removal of the case from the list. This
happened in the Chorzo1ll case 158 and similar agreements were recorded
in the Castellorizo case,159 Losinger case 160 and the Borchgrave case.l61

It has been stated that " where a proceeding is begun by the notification
of a special agreement it cannot be discontinued by a single party ".1611
The practice of the Permanent Court, continued by the International
Court of Justice, was that if" in the course of proceedings instituted
by means of an application, the applicant informs the Court in writing
that it is not going on with the proceedings, and if, at the date on which
this communication is received by the Registry, the respondent has not
yet taken any step in the proceedings ", the discontinuance will be
recorded in an order directing the removal of the case from the list.1611
In the case concerning the Denrl11ciation of the Treaty of Novelllber 211d,
186S, between China and Be/gil/nJ the agent of the Belgian Government
requested that the action be removed from the list of the Permanent
Court. The Court noted that such a request has been duly communic
ated to the Chinese Government and that the latter had acknowledged
receipt thereof and that it had never taken any step in any proceeding
before the Court. In the circumstances the Court decided that the case
should be removed from the list on the unilateral withdrawal by the
Belgian Government.l64

The present article, in paragraph 1, requires the tribunal to refuse to
give effect to a unilateral discontinuance and, in paragraph 2, requires
that the tribunal shall take note of a discontinuance resulting from an
agreement between the parties.

Article 22
The tribunal may take note of a settlement reached by th~

parties. At the request of the parties, it may embody the settle
ment in an award.

Comment
Provisions for the direct settlement of disputes by the parties are a

common feature of the rules of procedure of international tribunals.l65
The Rules of Procedure of the Franco-German Mixed Arbitral Tribunal

111 P.C.I./., Ser. A, No. 19, p. 13.
168 P.C.I./., Ser. A/B, No. 51, p. 6.
140 P.C.!.]., Ser. A/B, No. 69, p. 101.
m P.C.l.]., Ser. A/B, No. 73, p. 5.
1•• Hudson, Permanent Court, p. 546.
183 See article 69 of the Rules of Court, I.e.]., p. 78.
184 P.C.I.]., Ser. A, No. 18, p. 5.
1•• See on the subject generally Witenberg, pp. 343-346.
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provided for a transaction whereby both parties would renounce part
of their claims or make reciprocal concessions, and for a passe-expldient
whereby one party would agree to the conclusions of the other party.
Upon a declaration to such effect being filed, no objection having been
made by the agents of the Governments, the declaration was then
confirmed by the tribunal and became res jlfdicata.166 The Rules of the
Anglo-German Mixed Arbit:ral Tribunal provided for the submission
of cases to the tribunal on the basis of agreed statements of fact.167

A. H. Feller notes that the Rules of most of the Mexican Mixed
Claims Commissions provided that "in the event that the agents of
the two governments should stipulate any award, or the disposition
of any claim, such stipulation shall be presented to the Commission
for confirmation and award in accordance therewith or other proper
order thereon ".168 The Rules of the French-Mexican Claims Commis
sion expressly reserved to the Commission the power in such case to
render the decision it might find proper.160 The Rules of the British
Mexican Claims Commission stated that, prior to the hearing of any
claim, the two agents might confer as often as they might think necessary
with a view to reaching some agreement concerning its disposition, and
that any offers or concessions made in the course of such discussions
would not later be used against the agent making them, should no
satisfactory settlement be reached.170 A number of cases were so
settled.m

The Rules of the United States-Panama General Claims Commission
under the convention of 28 July 1926 provided for the direct settlement
of claims between the agents, subject to confirmation by the tribunal,1'12
A definite course of practice deVeloped in the German-American Mixed
Claims Commission and the Tripartite Claims Commission in the
settlement of claims through agreed statements.173

Article 68 of the Rules of Court of the International Court of Justice
provides in part that :

"If at any time before the judgment has been delivered, the
parties conclude an agreement as to the settlement of the dispute

166 Art. 62, 63 and 64, Rec. T.A.M., Vo!. 1, pp. 52-53; see also the Rules of Procedure of
the Belgian-German Mixed Arbitral Tribunal, lllt. 68, ibid., pp. 41-42.

167 Art. 38, ibid., p. 117.
168 Feller, pp. 287-288.
169 Art. 45, ibid., p. 439.
170 Art. 33, 34, ibid., p. 494.
171 Ibid., p. 80; e.g., C. E. McFadden (Great Britain) v: Mexico (1930), Decisions and Opinions

of the ComuJissioners in accordance lJ,ith the convelltion ofNove,,,ber 19, 1926, between Great Britain
and the United Mexican States, October $, 1929, to Febrtlary 15, 1930 (London, 1931), p. 155.

172 Art. 33, Department of State, Arbitration Series No. 6, Washington, 1934, p. 850.
178 K. S. Carlston, Procednral Problenu in International Arbitration in Am. ]. Int. Ltnv,

1945 (VO!. 39), p. 449.
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and so inform the Court in writing .•., the Court .•• shall make
an order officially recording the conclusion of the. settlement."17'

In the Case Concerning the Factory at Chorzow (Indemnities) an
agreement was reached between the parties with regard to the settlement
of the dispute; an authoritative text thereof was communicated to the
Permanent Court, which placed it on record and declared the proceed
ings in the case terminated.m

The present article recogni2es the possibility that in the course of the
proceedings before the tribunal the parties may t' ":tIe their dispute by
direct agreement and authorizes the tribunal to' take note" of any
such agreement. However, a request by both parties is necessary in
order that the tribunal may embody the settlement in the award aod even
then the tribunal is accorded a certain discretionary power, in that it
is authorized, not directed, to do SO.176 Once it has been incorporated
in the award, the settlement acquires the force of a decision of the
tribunal.

The reasons for the settlement adopted by the parties are not binding
upon the tribunal in future cases according to the opinion of the Franco
German Mixed Arbitral Tribunal in its decision of 24 January 1928 in
the case of Societe IIJetal/llrgiqrle de Pont-a-Vendin v. 10 Office al/emand,
20 Societe ]rmkerather Gewerkse'haft.177 This is the more so, wh"n the
tribunal made express reservations concerning the correctness of those
reasons: see the decision of the French-Mexican Claims Commission of
20 June 1929 in Estate of ]. S. C. Esclangon (France) v. United Mexican
States.178

m I.C.]., Ser. D, p. 77.
17li Order of 25 May 1929, P.C.I.]., Ser. A, No. 19.
176 Cf. the Commission's report, Official Ruord.r of the General A.r.reflJb!J, Eighth Se.r.rion,

Sl/jJplement No. 9, para. 44.
177 Re,". TA.M., Vol. 8, p. 108.
178 Report.r IAA., Vol. 5, p. 549.
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CHAPTER V

THE AWARD

Article 23

The award shall be rendered within the period fixed by the
compromis unless the tribunal, with the consent of either party,
decides to extend the period fixed in the comprollJis.

Com1JJent

It frequently happens that, when a fixed term for the life of the
tribunal is provided in the compromis, the tribunal is unable to complete
its task within such t~e. In such case, the parties usually enter ~nto

an agreement extending the term of the-ribunal. Such extenSlOns
took place with respect to a number of the Mexican Claims Commis
sions.1

A discussion of the experience of international tribunals in this
connexion and a suggestion for dealing with the problem of fixing
the term of the tribunal were included in the report of Agent B. L. Hunt
on the United States-Panama General Claims Arbitmtion under the
convention of 28 July 1926 as extended by the convention of
17 December 1932. Referring to article VI, paragraph 2 of the conven
tion, which provided that "the Commission shall be bound to hear,
examine and decide, within one year from the date of its first meeting,
all the claims filed ", Hunt stated:

" Some provision limiting the time allowed the Commission for
the completion of its work, such as the second paragraph of article VI
of the present convention, is probably necessary. Those used in
the past, however, have been among the most unsatisfactory provi
sions of the conventions. Without a provision limiting the time
allowed the Commission, arbitrations might in some instances continue
an unreasonable length of time. In p~ctically every arbitration,
however, the time allowed by the conventions has proved inadequate
and great inconvenience has resulted from the necessity of negotiating
extension conventions. The unforeseeable contingencies which

1 See various supplementary conventions set out in Feller, Appendix, e.g., pp. 333, 422.
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dt.-~oped in the J?resent instance, as above described, constitute one
evidence of the Impracticability of such a provision as this. It
apparently would not be particularly inaccurate to state that much
of this difficulty in other instances in the past has arisen from the
fact that the respective conventions were not drafted in the light of
careful surveys showing the number and nature of the claims which
would be likely to come before the respective commissions for
adjudication, or with full regard to the average time required for the
adjudication of claims of the character involved. The present
instance, in which an extension convention was found necessary in
spite of the fact that a large proportion of the claims were eliminated
without submission to the Commission and another large number
were combined for the purpose of pleading and adjudication, is a
practical example of the impracticability of including this character
of provision in the arbitral convention. Moreover, the lapse of
time between signature and exchange ofratifications of the convention
may take it entirely impossible to determine in advance how many
claims may come before the commission.

"The following would probably be a more practical provision:
'The Commission shall be bound to hear, examine and decide

all claims over which it has jurisdiction within a period of months
corresponding in number to one fourth of the number of claims
properly filed with it.'
"The term' one fourth' might be changed to 'one third " • one

half', et cetera, depending upon the general character of the claims
to be adjudicated, thus providing a time allowable for adjudication
proportioned to the work to be done and not arbitrarily fixed in
disregard of unforeseeable contingencies." 2

The present article authorizes the tribunal, with the consent of qne
of the parties, to extend the period fixed in the compromis.3

Article 24

1. The award shall be drawn up in writing. It shall contain the
names of the arbitrators and shall be signed by the president and
the members of the tribunal who have voted for it.

2. The award shall state the reasons on which it is based.
3. The award is rendered by being read in open court, the

agents of the parties being present or duly summoned to appear.
4. The award shall immediately be communicated to the parties.

• Department of State, Arbitration Series No. 6 (Washington, 1934), pp. 24-26.
• Cf. the Commission's report, O.f/icial Records of the General AsseffJblY, Eighth SeJ'fion.

SNPplement No. 9, para. 37.
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CORm/ent

It seems to be the invariable practice of tribunals to put their
conclusions into writing; no purely oral awards are known to have been
rendered in modern times. Article 23 of the Projet, 1875, provided:

"The award should be drawn up in writing ... unless otherwise
provided by the compromis."
The authentication of the award through signature of the arbitrators

is in general accomplished by one or the other of two procedures.
Under the earlier procedure the award was signed by each member
of the tribunal. This was the method specified under article 23 of the
Prqjet of 1875. It was also laid down by article 52 of the Hague Con
vention of 1899. A somewhat recent example of this method may be
found in article 32 of the Rules of Procedure of the United States
Panama General Claims Commission, which provided that the award
"must be signed by the members of the Commission who agree upon
it ".4 Under the Hague Convention of 1907 and the Statute of the
Permanent Court of International Justice and that of the International
Court of Justice, however, another procedure was adopted. This
is the system according to which the award is authenticated by the
signature of the president and the registrar or secretary of the tribunal.
Article 56 of the Statute of the International Court of Justice requir,es
that the judgment "shall contain the names of the judges who have
taken part in the decision" but, under Article 58, it need only" be
signed by the President and by the Registrar". Article 79 of the Hague
Convention of 1907 provides that the award" is signed by the president
and by the registrar or the secretary acting as registrar". To the same
effect is article 49 of the Mexican Peace Code. Under the second system,
as stated by Hudson:

"The signature by the President does not indicate his approval
of the judgment; he must sign a judgment though he votes against
its adoption, and though he expresses a dissenting opinion." 6

The procedure adopted by article 24 of this draft may be described
as a compromise between the two traditional methods. From the
fust one it borrows the requirement that the award be signed by those
members of the tribunal" who have voted for it". It has in common
with the second the requirement that the president should sign the award,
whether or not he agrees with it.

According to the present article, the award shall contain the names
of the arbitrators. At times, more detailed rules are laid down concern-

• Department of State, Arbitration Series No. 6 (Washington, 1934); see also United States
Mexican General Claims Commission, Rules of Procedure, article XI, paragraph 2, requiring,
in the case of a three-member tribunal, that the award «shall be signed by at least two mem
bers of the Commission », Feller, p. 368.

• Hudson, Permanent Cuurt, p. 587.
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ing the contents of the award. A most explicit statement in this respect
will be found in article 74, paragra)?h 1, of the Rules of Court of the
International Court of Justice, readmg as follows:

"The judgment shall contain:
" a statement whether it has been delivered by the Court or by a

Chamber;
"the date on which it is delivered;
"the names of the judges participating;
"the names of the parties;
"the names of the agents of the parties;
"a summary of the proceedings;
"the submissions ofthe parties;
"a statement of the facts;
"the reasons in point of law;
"the operative provisions of the judgment;
"the decision, if any, in regard to costs;
"the number of the judges constituting the majority." 6

The compro1l,is usually requires a statement of reasons for the award.'
Cases have, however, arisen in which no statement of reasons was given.
This was so in the Por/cfidick arbitration between France and Great
Britain in 1843 in which the King of Prussia was the arbitrator. This
course ofaction was criticized by Fauchille.8 Likewise in 1897 President
Cleveland failed to give reasons for his decision in the Ccrrtl!i arbitration
between Colombia and Italy. This was criticized by Darras.9

The modern practice is expressed in article 79 ofthe Hague Convention
of 1907 which provided: "The award must state the reasons on which
it is based." Similar provisions are found in article 28 of the draft
Convention of 1907 Relative to the Creation of a Court of Arbitral
Justice and Article 56 of the Statute of the International Court of
Justice. .

In conformity with this trend, the present draft convention requires
a statement of reasons. It also provides, in article 30, that an award
without reasons is open to challenge by either party.

It has become customary to make the award known by reading it
at a public sitting of the tribunal, due notice thereof having been given
to the agents of the parties. (Hague Convention of 1907, art. 80;
Statute of the International Court of Justice, Art. 58; International
Central American Tribunal, Rules of Procedure, art. 80 10; Mexican

• I.C.]., SU'. D, p. 80.
• Witenberg. p. 292, citing a list of treaties.
• See his doctrinal note in Lapradelle-Politis, Vol. 1, pp. 543-544.
• In Revue generale de droil international pub/it (1899), VoI. 6, p. 547. See also, generally,

Ralston, pp. 107-109.
ID Am. ]. Int. Law, Supp. (1923), Vol. 17, p. 95.
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Peace Code, art. 50; United States-Mexican General Claims Commission,
Rules of Procedure, art. XI, para. 1 11; Rules of Procedure, art. 32, of
the United States-Panama General Claims Commission 12).

The provision in the texts cited above that the award should be read
at a public sitting of the tribunal is based upon the principle that inter
national justice should be openly administered. For example the
secrecy surrounding the Chevreau case decided by a "special tribunal"
of the Permanent Court of Arbitration on 9 June 1931 13 was most
unusual. The sessions of the tribunal were not open to the public
and it has been stated 14 that the parties agreed that the award should
remain secret for a period of three months after it was rendered, and
was thereafter to be available only to accredited enquiries and those
who practised at the Peace Palace. The award became available for
general publication, however, a year later, the ban on publication
being raised in June 1932. In view of the apparent connexion 16 of
the tribunal with the Permanent Court of Arbitration, the question has
been raised whether such secrecy was" consistent with the purpose and
spirit of the Hague Convention ".16

In addition to the general practice of publicity in the rendering of
the award, the texts of awards have generally been made available for
study by interested scholars and even for publication either by the
governments themselves or by private individuals (e.g., La Fontaine)
and international institutions (e.g., Reports published by the United
Nations).

The rendering of the award produces important legal consequences.
It thereby becomes binding upon the parties.17

A further legal consequence is that with t.lJ.e rendering of the award
the tribunal becomes functus officio though this principle is subject under
the present draft to the provisions of articles 27, 28 and 29 infra.

The Projet, 1875, required in its article 24 that each party be notified
of the award by the et'livery of a copy. Pursuant to article 54 of the
Hague Convention of 1899 and article 81 of the Hague Convention of
1907, the award was to be notified to the agents of the parties. Article
75, paragraph 1, of the Rules of Court of the Permanent Court of
International Justice, identical with the same article, same paragraph, in
the Rules of the International Court of Justice, required that a copy

11 Feller, p. 368.
12 Department of State, Arbitration Series No. 6 (Washington, 1934), p. 850.
13 Reports I.A.A., Vo!. 2, p. 1115.
14 Hudson, The Chevreall Claim between France and Great Britain in Am. ]. Int. Law (1932),

Vo!. 26, p. 807.
16 See, however, Hudson, ibid., p. 806.
,. Hudson, ibid., p. 807.
11 See article 26 infra.
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of the judgment be fo<W>U<kd to ",ch of tbe partie,. The principlo I
underlying these provisions has been adopted in thl': present article of
this draft.

Article 25
Subject to any contrary provision in the comprollJis, any member

of the tribunal may attach to the award his separate or dissenting
opinion.

Comment
There has been considerable discussion in the past of the wisdom

of recording or publishing dissenting opinions.18 The general practice,
however, has been to allow them. Compromis have sometimes
contained provisions for dissenting opinions; more frequently, however,
the tribunal itself, hr,ving been given authority to decide upon its own
rules of procedure, 'nas adopted a rule permitting dissenting opinions;
and, even in the absence of any such rule, the statement of dissent has
been allowed in lractice. In the Alabama Claims Arbitration the
comprofJlis provide (article VII) that the decision should be signed by
the arbitrators assenting to it.19 There was, in fact, a lengthy dissenting
opinion by the British arbitrator which was mentioned in the final
protocol of the tribunal,20 but not annexed to it. That dissenting opin
ion was published separately later; this course was the subject of some
discussion at the time.2l

The Hague Convention of 1907 made no provision regarding dis
senting opinions, although article 52 of the Hague Convention of 1899
had provided for a "record of disseilt ", but not for a statement of
reasons. The rules adopted by the Central American Court of Justice
permitted dissenting opinions to be filed.211

The Statute of the Permanent Court of International Justice allowed,
as the Statute of the International Court of Justice (Art. 57) allows,
any dissenting judge to deliver a separate opinion.23 The 1920
Committee of Jurists was opposed to the idea that reasons for dissent
might be stated.24 This was thought to be particularly undesirable in
the case of judges ad hoc.25 The Committee's minutes said:

"An opinion was vainly put forward, according to which a judge
should have the right to give the reasons for his dissent, ir•.'rt;ordance

18 See Witenberg, pp. 276-279, Hudson, Intemational Tribunals, pp. 116-118.
10 Moore, Vol. 1, p. 550.
20 Ibid., p. 658.
21 Ibid., p. 659.
20 Hudson, International Tribll11ols, p. 117.
.. Sce also article 74, paragraph 2, of the Rules of Court.
21 Pennancnt Court of International Justiee, Advisory Committee of Jurists, Proces

VerbOJIX of the Proceedings of the Commit/ee, JlI11e 16th-July 24th 1920 (The Hague, 1920),
pp. 591, 742-743.

3& Ibid., p. 531.
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with a custom which has grown up lately in the jurisprudence of arbit
ration; however this proposal was not favourably received. It seemed
inadvisable to allow a judge of the same nationality as one of the
parties to write long statements in favour of that State after it had
lost its case. It followed that, as national judges were not to be
given the right to give the reasons for their dissent, it was not
thought desirable that other judges should have a right not possessed
by national judges." 26

Nevertheless, following the precedent of the Hague Convention of
1899, the Committee recommended that dissenting judges should "be
entitled to have the fact of their dissent or reservations mentioned"
in the judgment, though the reawns should not be expressed.27 When
the Committee's draft came before the Council of the League of Nations,
M. Bourgeois (France) proposed an amendment to ensure that" the
play of the different judicial lines of thought would appear clearly ".28

The Council of the League approved a provision that
"if the judgment does not express wholly or partially the

unanimous opinion of the judges, those dissenting have the right
to add to it a statement of their individual opinion ".29

As tilt as the Mixed Arbitral Tribunals are concerned it may be
stated that dissenting opinions were only provided for in the Rules of
Procedure of the Yugoslav-Hun.garian Mixed Arbitral Tribuna1.30

Other Mixed Arbitral TribunalS, however, have in fact allowed dissent
ing judges to attach their separate opinions to the award.31

The Franco-Italian Conciliation Commission in article 22, last
paragraph, of its Rules of Procedure provided that the opinions of the
individual members of the Commission might be recorded.32

It will be noted that, although the general practice has been to allow
the recording or publication of dissenting opinions, the phraseology
adopted in the present article makes it possible to specify in the
comproll/is that the publication of dissenting opinions will not be
permitted.

Article 26

The award is binding upon the parties when it is rendered.
It must be carried out in good faith.

O. Ibid., p. 742.
27 See draft article 56, ibid., p. 743.
28 Records oj First Assembly, Committees, Vol. 1, p. -478.
"Minutes of the Council, 10th session, p. 161.
30 Art. 51, para. 2, Rec. T.A.M., Vol. 4 p. 556.
31 See Bliihdom, Le jO/lctiollnemenf et 111 jurisprudence des Tribu/ll1ux Arbitraux Mixtes erees

par les TraiNs de Pai:.·, Rec. A.D.l. (1932), Vol. 41, pp. 179-180.
32 Rec. C.c.jrallco-italienne, Vol. 1, p. 30.
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Comment !
This article distinguishes arbitration, under which a legal obligation

exists to carry out an award, from conciliation or mediation under which
the parties have no legal obligation to adopt the proposals for a settle.
ment which are suggested to them.

As stated in srtide 37 of the Ha::;;ue Convention of 1907, "recourse
to arbitration implies an e1l5agement to submit in good faith to the \
award ".33

It is a striking fact that States have seldom refused to carry out or
abide by the decision of international tribunals. As Lapradelle has
remarked: "It is but very rarely that one finds in the long history of
arbitration, and only as odd cases, decisions which are not carried
out." :w. In some cases the decision has required no positive action
by the parties. Nevertheless, in the vast majority of those cases where
positive action has been required, execution has followed as a matter
of course. Even in cases where the losing party claimed to be greatly
aggrieved by the decision it has, generally speaking, been willing to
comply with that decision - upholding thereby its respect for the rule
of the law. For example, in 1923 the Government of the United
States paid to the Norwegian Government a considerable sum in
satisfaction of an arbitral award, stating that this was in acknowledgment
of " its devotion to the principle of arbitral settlement even in the face
of a decision proclaiming certain theories of law which it cannot
accept ".35 The history of judgments given by the Permanent Court
of International Justice is of interest in this connexion In no case did
a State refuse to carry out a judgment of the Court.36

It. must be noted, of course, that the award is binding on£V upon the
partles.

The requirement of good faith is stated in article 13, paragraph 4,
of the Covenant of the League of Nations, which provided as follows:

"The Members of the League agree that they will carry out in
full good faith any award or decision that may be rendered." 37

S3 Sec, to the same e.."fect, Th. Funck-Brentano and A. Borel, PrMs du droit des gens (3rd cd.,
1900), p. 459; Merignhac, p. 298; Limburg, L'Autoritt de chosejugee des decisions desjurisdictions
interf'.I1tionale.' in Rec. A.D.I. (1929), Vol. 30, pp. 537-538. Morelli states: « The effect
of the award is to obligate the parties to regard the decision as a definitive ruling on the
matters in dispute », see Morelli, La thearie generale du proces international, in Rec. A.DJ.
(1937), Vo!' 61, 1'. 318.

S< De l'exeL'l/tioll des decision.! de lajll.ftice internationale in Revue de droit internotiollal (1934),
Vo!' 14, p. 225.

11 NOrDIegian Shipowners' Claims, Report.! I.AA., Vol. 1, p. 344,
SI Hudson, Permanent COlirt, p. 596.

S7 See Hambro, L'ExeClltion des sem!ences illternationales (Liege, 1936), pp. 60-61.
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Article 94 of the Charter of the United Nations.$.t"ates even more

categorically:
" (1) Each Member of the United Nations undertake!\ to comply

with the decision of the International Court of Just'ice in any case

to which it is a party.
"(2) If any party to a case fsils to perform the obligations

incumbent upon it under a judgment rendered by the Court, the other

party may have recourse to the Security Council, which may, if it

aeems necessary, make recommendations or decide upon m(>\l.sures

to be taken to give effect to the judgment."

It will be noticed, however, that the text of Article 94 of the Charter

refers only to the judgments of the International Court of Justice, the

principal judicial org~JO of the United Nations, and that, in contrast to

the comprehensive provision contained in article 13 of the Covenant

of the League of Nations (" arbitration or judicial settlement "), it

does not apply to arbitration as such.

It may be repeated that only a few exc..:ptional and minor instances

of refusals to carry out an award have occurred; accordingly, the

proposition laid down in the above article of the present draft convention

conforms with international practice. .

As to the moment at which an award becomes binding, the first part

of this article makes it clear that the parties become bound at the time

when it is rendered. According to article 24, paragraph 3, of the present

draft, the award is read in open court and is thereby rendered. The

parties shall be summoned to be represented at the event, but failure of

any agent to appear will not invalidate the rendering of the award.

It may be noted that it is provided in article 76 of the Rules of Court

of the International Court of Justice that" the judgment shall become

binding on the parties on the day on which it is read in open court".

Article 27

Within a month after the award has been rendered and com

municated to thelarties, the tribunal, either of its own accord or

at the request 0 either party, shall be entitled to rectify any

clerical, typographical or arithmetical error or errors of the

same nature apparent on the face of the award.

Comment

Once rendered, the award of the trib\lnal becomes res judicata and

may not thereafter be modified by the tribunal, subject to the provisions

of article 29 infra. The power of revising an award expressly accorded

by the latter article is, however, to be distinguished from the mere

rectification of " clerical, typographical or arithmetical errors or errors

of the same nature apparent on the face of the award ". Such rectific-
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ation merely supplements or completes the award and does not involve
its modification.

The rules of procedure of many arbitral tribunals contain some such
provisions as are set out in the present article 27, for example, article 75
of the Rules of Procedure of the German-Belgian Mixed Arbitral
Tribunal, and article 40 of the Rules of the Anglo-German Tribunal.3B

In each of these cases power was given to the tribunal to explain or
correct a decision which was obscure, incomplete or cO:J.tradictory or
which contained an error in writing or calculation. This power was
exercised in a number of cases; see two decisions of the Anglo-German
Mixed Arbitral Tribunal, i.e. Dewhltrst and others v. G8T1JJa'!Y (1924),39
and ~yng v. Del' ARker Gesellschaft fur Lebens-ltnd Rente11versicherrtngsl1
(1924) 40; see also article 46 of the Rules of Procedure of the French
Mexican Commission,41 article XI (6) of the Rules of the United States
Mexican General Claims Commission 4ll and chapter XII, paragraph 48,
of the Rules of the British-Mexican General Claims Commission.43

The Pro/et, 1875, provided that the arbitrator had the right, so long
as the time lie-its set in the compromis had not expired, to rectify mere
typographical errors or mistakes in calculation in the award. Merignhac
in commenting on this provision notes that the power thereby conferred
should be exercised most carefully so as not to enter upon the merits
of the case or to modify the award in any respect.44

In the arbitration between the United States and Spain in 1871
concerning certain claims made by citizens of the former, the umpire
Count Lewenhaupt (the arbitrators having differed in opinion) declared
as follows:

"The umpire is of opinion that the rule generally adopted by
courts of arbitration is, that the umpire has not discretionary power
to set aside his own decisions; that he has a right to correct clerical
errors so long as the decision has not been satisfied, but that an
error of judgment cannot be corrected after due notification or the
decision; except, if the case be submitted again through the authorized
channel." 45

In the case of Thadeus A1JJaf and others, decided by the United States
Mexican Claims Commission which was set up under a compromis of
8 July 1868, the Mexican agent alleged that there was an arithmetical

38 Rec. T.A.M., Vo!. t, pp. 4; and lIS, respectively.
3' Ibid.,Vol. 4, p. 1.
4. Ibid., p. 297.
.. Feller, p. 439.
.. Ibid., pp. 381-382.
.. Ibid., pp. 497-49B.
.. Merignhac, p. 282.
IS Maore, Vo!. 3, p. 2192.
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error in the umpire's award. The umpire thereupon re-examined the
award, corrected the error and awarded the proper amount.4.6

It may be noted that according to article 27 of this draft, the power
to correct the award may be exercised by the tribunal only "within
a month after the award has been rendered and communicated to the
parties". This limitation would not, however, prevent the parties
themselves from acknowledging and correcting a manifest error after
the expiration of said time-limit.

Article 28

1. Any dispute between the parties as to the meaning and scope
of the award may, at the request of either party and within one
month of the rendering of the award, be submitted to the tribunal
which rendered the award. A request for interpretation shall
stay execution of the award pending the decision of the tribunal
on the request.

2. If, for any reason, it is impossible to submit the dispute to
the tribunal which rendered the award, and if the parties have
not agreed otherwise within three months, tbe dispute may be refer
red to the International Court of Justice at the request of either
party.

C01JJllJel1f

This article follows article 82 of the Hague Convention of 1907 by
providing that, in general, disputes as to the interpretation of an award
shall be submitted to the tribunal which rendered such award. The
latter article provides that:

" Any dispute arising between the parties as to the interpretation
and execution of the award shall, in the absence of an agreement
to the contrary, be submitted to the decision of the tribunal which
pronounced it."

Article 60 of the Statute of the International Court of Justice also
provides that it is for the Court to construe its judgment, in the event
of any dispute as to its meaning and scope. Bills est interpretari cuins
est condere.

It is important that, to the extent possible consistent with the interests
of the international community, no step be taken which would derogate
from the authority and independence of ~ tribunal or would needlessly
tend to create a hierarchy of international tribunals. The present
article avoids any such step by reserving for decision by the original
tribunal the determination of disputes as to the interpretation of its
award. On the other hand, this article preserves the interests of the

(. Ibid., Vol. 2, p. 1358.
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parties and the interests of the international community in the judicial
order by providing in paragraph 2 that if it should be'" impossible to
submit the dispute to the tribunal which rendered the award, and if
the parties have not agreed otherwise within three months, the dispute
may be referred to the International Court of Justice at the request of
either party".

In its judgment of 16 December 1927 the Permanent Court of
International Justice was faced with a request of the German Govern
ment that the Court interpret its judgments Nos. 7 and 8 in the Chorzo1lJ
Factory case. Since the Polish Government, the other party, contended
that the necessary conditions were lacking for complying with the
request for interpretation, the opinion of the Court entered into the
question of the meaning of the' term "interpretation". The Court
first laid down the two requirements that "there must be a dispute
as to the meaning and scope of a judgment" and that "the request
should have for its object an interpretation of the judgment". The
Court elaborated the meaning of the second requirement by saying
that "the exprcssiotl 'to construe' must be understood as meaning
to give a precise definition of the meaning and scope which the Court
intended to give to the judgment in question ".47 A dispute as to the
meaning and scope of a judgment, it said, must relate to "those points
in the judgment in question which have been decided with binding
force ", including disputes "as to whether a particular point has or
has not been decided with binding force".48 The dispute, in other
words, must relate to points of substance involved in the judgment:'9

The effect of a judgment of interpretation was described by the
Court as follows: "The interpretation adds nothing to the decision,
which has acquired the force of ;-cs judicata, and can only have binding
force within the limits of what was decided in the judgment construed."
The Court" confines itself to explaining, by an interpretation, that upon
which it has already passed judgment ".60

In considering the request for interpretation, the Court refrained
from any examination of facts other than those which it had considered
in the judgment under interpretation and held that subsequent facts
consequently would not be considered.51 The interpretation cannot go
beyond the limits of the judgment under interpretation.52 An inter-

U lnterpretatioff of ]lIdgments Nos. lalld 8 (The Chorzow Factory), P.C.I.]., Ser. A, No. 13,
p.10.

·'lbid., pp. 11-12.
• t See also ibid., p. 14.

10 Ibid., p. 21.

11 Ibid., p. 21.

51 Interpretation of ]lIligment re Treaty of Nellilly, Art. 119, A,II/ex, para. 4, Judgment of
26 March 1925, P.C.I.]., Ser. A, No. 4, p. 7.
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pretation cannot be a means "to reopen the discussion of that which'
has been definitely decided ".63

The FOt/rehet case, from which the last quotation was taken, was
submitted to the Franco-Austrian Mixed Arbitral Tribunal under
article 78 of the Rules of Procedure reading as follows :

" The Tribunal may interpret or rectify a judgment of which the
operative part is obscure, incomplete or contradictory, or which
contains a typographical error or a mistake in calculation in the
award.

"The request for interpretation must be filed with the Tribunal
through an Agent and within one month from the notification of
the judgment.

"The Tribunal decides in private session after having invited
the other party to furnish explanations." 64

The procedure for obtaining an interpretation of a judgment before
the International Court of Justice is governed by article 79 of its Rules
of Court, reading as follows:

"1. A requ.est to the Court to interpret a judgment which it has
given may be made either by the notification of a special agreement
between the parties or by an application by one or more of the
parties.

"2. The special ag-reement or application shall state the judgment
of which an interpretation is requested and shall specify the precise
point or points in dispute.

"3. If the request for interpretation is made by means of an
application, the Registrar shall communicate the application to the
other parties, and the latter may submit observations within a time
limit to be fixed by the Court, or by the President if the Court is not
sitting.

"4. Whether the request be made by special ag1:eement or by
application, the Court may invite the parties to furnish further
written or oral explanations." 55

The two requirements for the admissibility of a request for interpret
ation set forth by the Permanent Court in its judgment of 16 December
1927 referred to above, were restated by the International Court in its
judgment of 27 November 1950 regarding the Requestf01" Interpretation of
the Judgment of November 20, 1950, in the Asylum Case.56 The Court,
dwelling upon the requirement "that there should exist a dispute as

68 Fourchet (France) v. Austria, Franco-Austrian Mixed Arbitral Tribunal (1929), Rec.
T.A.M., VoI. 9, p. 283.

6< Rec. T.A.M., Vol. 1, p. 251.
66 I.e.]., Ser. D., p. 81.
68 I.C.]. Reports, 1950, p. 395.
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to the meaning or scope of the judgment" 57 termed it impossible to
treat as a dispute in the sense of Article 60 of its Statute " the mere fact
that one Party finds the judgment obscure when the other considers
it to be perfectly dear. A dispute requires a divergence of views
between the parties on definite points ".58 According to the Court,
the existence of such a dispute not only had not been brought to its
attention, " but the very date of the Colombian Government's request
for interpretation [the request had been filed on the day the Court
rendered the judgment] showed that such a dispute could not possibly
have arisen in any way whatever ".59

51 Ibid., p. 402.
58 Ibid., p. 403.
50 Ibid. See on the existence of a dispute generally, comment on article 1, supra.
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CHAPTER VI

REVISION

Article 29

1. An application for the revision of the award may be made by
either party on the ground of the discovery of some fact of such
a nature as to have a decisive influence on the award, provided that
when the award was rendered that fact was unknown to the
tribunal and to the party requesting revision and that such ignorance
was not due to the negligence of the party requesting revision.

2. The application for revision must be made within six months
of the discovery of the new fact and in any case within ten years
of the rendering of the award.

3. In the proceedings for revision the tribunal shall, in the
first instance, make a finding as to the existence of the alleged new
fact and rule on the admissibility of the application. If the
tribunal finds the application admissible it shall then decide on
the merits of the dispute.

4. The application for revision shall be made to the tribunal
which rendered the award. If, for any reason, it is not possible
to make the application to that tribunal, the application may, unless
the parties agree otherwise, be made to the International Court of
Justice, by either party.

CORl1nent

The term " revision" appears first to have been introduced in the
practice of international arbitration in article 13 of the Permanent
Treaty of Arbitration between Italy and the Argentine Republic of
23 July 1898, reading in part as follows:

" The judgment is final and its fu.1fi4nent is entrusted to the honour
of the States signatories of this treaty.

"Nevertheless the right to revision is recognized before the same
tribunal as pronounced that judgment, provided that the judgment
has not yet been carried out : (1) if the tribunal has based its decision
on a document which is falsified or incorrect; (2) if the judgment,
either in whole or in part, is the result of a mistake of fact, whether
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in the positive or negative sense, resulting from the pleadings or the
documents produced in the proceedings." 1

The possibility of revision of an arbitral award was recognized in
article 55 of the Hague Convention of 1899 and the corresponding
article 83 of the Hague Convention of 1907. These articles were of
a permissive character and authorized the parties to reserve in the
conprollJis the right of revision. Article 83 read as follows :

" The parties can reserve in the cOlIJprollJis the right to demand the
revision of the award.

"In this case and unless there be a stipulation to the contrary,
the demand must be addressed to the tribunal which pronounced
the award. It can only be made on the ground of the discovery
of some new fact which is of a nature to exercise a decisive influence
upon the award and which, at the time the discuss;'')n was closed,
was unknown to the tribunal and to the party demanding the revision.

"Proceedings for revision can only be instituted by a decision of
the tribunal expressly recording the e..'<.istence of the new fact,
recognizing in it the character described in the preceding paragraph,
and declaring the demand admissible on this ground.

"The cO''lIprollJis fixes the period within which the demand for
revision must be made."
A clause for the revision of the award was included in article 13 of

the cOlIJprollJis of 22 May 1902 in the Pious Fllnd of th~ Californias case,
reading as follows:

"Revison shall be permitted as provided in Article LV of the
Hague Convention, demand for revision being made within eight
days after announcement of the award. Proofs upon such demand
shall be submitted within ten days after revision be allowed (revision
only being granted, if at all, within five days after demand therefor)
and counterproofs within the following ten days, unless further time
be granted by the Court. Arguments shall be submitted within
ten days after the presentation of all proofs, a..f1d a judgment or award
given within ten days thereafter. All provisions applicable to the
original judgment or award shall apply as far as possible to the
judgment or award on revision. Provided that all proceedings on
revision shall be in the French language." 2

A clause covering revision of the award appears in article 10 of the
conprolllis of 27 January 1909 in the North Atlantic Coast Fisheries case,
reading as follows :

"Each Party reserves to itself the right to demand a revision of
the award. Such demand shall contain a statement of the grounds

1 De Martens, NouvefJIJ recllei! gblera!, 2nd series, Vol. 29, p. 139.
• Treaties, Conventions, Inlernaliolla! Acts, Proloeo!s a1llI AgreenJent.r belween Ihe Uniled Slalu

of America and other Powers 1776-1909, MalIoy (Washington, 1910), Vol. 1, p. 1198.
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on which it is made and shall be made within five days of the
promu.lgation of the award, and shall be heard by the Tribunal
within ten days thereafter. The Part)' making the demands shall
sr 7e a copy of the same on the opposite Party, and both Parties
shall be heard in a=gum,'ut by the Tribunal on said demand. The
demand can only be made on the discovery of some new fact or
circumstance calculated to exercise a decisive influence upon the
award and which was unknown to the Tribunal and to the Party
demanding the revision at the time the discussion was closed, or
upon the ground that the said award does not fully and sufficiently,
witpjn the meaning of this Agreement, determine any question or
questions submitted. If the Tribunal shall allow the demand for a
revision, it shall afford such opportunity for further hearings and
arguments as it shall deem necessary." a

Revision is characterized as the procedure for reopening a case upon
the ground of the discovery of new facts, that is, facts previously
unknown. Since the discovery of new facts may take place at any
time, a conflict arises between the interest in the finality of the1.ward
and the interest in achieving justice. At the Hague Conference of
1899, the issue was very vigorously debated. The view expressed by
the American delegate, Holls, in the often-quoted words that" nothing
is settled until it is settled right", eventually prevailed. The solution
was reached that the parties could reserve the right of revision in the
compromi.r, if they so wished:"

The provisions of the Hague Conventions of 1899 and 1907 contained
no time-Ihnit for the exercise of the right of revision. In other words,
the parties were left free to provide for revision, and to put such
limitations upon its exercise as they might wish. In the Pious Fund
of the Californias and the North Atlantic Coast Fisheries cases, the period
in which revision might be resorted to was very short-namely, eight
and five days from the announcement or promulgation of the award,
respectively. Under article 52 of the Mexican Peace Code, the period
was limited to fifteen days from the date of the :;.ward. Under article 48
of the Pact of Bogota, 30 April 1948, the award shall be subject to
revision for a period of one year after its notification. Under Article 61,
paragraph 5, of the Statute of the International Court of Justice, it is
provided that "no application for revision may be made after the lapse
of ten years from the date of the judgment".

The present article also adopts the view that there should be an
absolute time-limit of ten years for the right of parties to apply for
revision of an award. In addition, it 'prescribes, as does Article 61,
paragraph 4, of the Statute of the International Court of Justice, a

8 Ibid., p. 840.
• See summary of debate in Sandifer, Evid8l1ce before IlIternational Tribunals (Chicago, 1939),

pp. 315-319, and Carlston, pp. 233-235.



relative time-limit: the application for revision must be made within
six months of the discovery of the new fact. .

The present article further establishes the principle that the right of
revision should be considered to be at all times such a part of the
system of arbitration that no express reservation of the right in the
eOllJpromi! would be necessary, as required by article 83 of the Hague
Convention of 1907, and by the Permanent Court of International
Justice in its advisory opinion of 6 December 1923 in the question of
Jaworzina.6

The meaning of the term "reyision" has been considered in a
number of cases. The so-called" new fact" justifying revision does
not embrace facts occurring subsequently to the award. The fact
must be one which had occurred but which was unknown at the time
of the award.6 Revision may not be justified by an allegation of a
material error of law.? Revision is not a form of rehearing permitting
the parties to question the legal reasoning upon which the award was
based.s The task of the tribunal in a proceeding of revision is to place
the newly discovered fact in conjunction with the facts previously made
the basis of decision and to determine whether such new fact materially
modified their significance and the conclusions drawn from them.9

Doring the Hague Peace Conference of 1899 the question arose
whether the discovery of fraud was embraced within the concept of
a "new fact ",10 It has been said that "the discovery of the falsity
of the documents relied on in an arbitration is one of a new fact and that
that fact is certainly of such a nature as profoundly to influence the
decision of the tribunal ".n In his opinion of 15 December 1933 in
the Sabotage cases, Umpire Justice Roberts said:

"The Commission is not funetllS officio. It still sits as a court ...
If it may correct its own errors and mistakes, a fortiori it may, whil«
it still has jurisdiction of a cause, correct errors into which it has
been led by fraud and collusion." 12

• P.CJ.]., Ser. B, No. 8, p. 38.
• Cr/ange (Fran.e) v. BIIs.b (Germany), Franco-German Mi:<ed Arbitral Tribunal (1924),

Re•• T.A.M., Vol. 5, p. 114; Krkbel v. Fran.e alId GermallY, Franco-German Mixed Arbitral
Tribunal (1928), ibid., Vol. 8, p. 764.

7 Trail Smeller award of 11 March 1941 in arbitration between United States and Canada
under convention of 15 April 1935, Am. ]. 1nl. Law (1941), Vol. 35, pp. 704-707.

• Epoux Ventmse (GernIallY) v. YltgoslaI1ia, Yugoslav-German Mixed Arbitral Tribunal
(1923), Ree. T.A.M., Vol. 7, p. 79.

• Baron de NeIiflize (Frall.e) v. Diskonlogesells.baft et al. (GernlfJJIY), Franco-German Mixed
Arbitral Tribunal (1927), ibid., p. 629.

'0 Proceedings of tbe Hagf/e Peace COIiferen.es, Tbe Confermee of 1899 (Camegie trans., New
York, 1920), p. 753.

11 Carlston, pp. 237-238; Sandifer, op. cit., rp. 317-318.
.. Mixed Claims Commission United St.~_. and Germ:my, Opinions and Dttisions from

]ant/ary " 1933 to O.tober 30, 1939 (Wasnington), pp. 1127-1128.
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Paragraph 1 of the present article sets forth the requirements for an
cc application for the revision of the award". These are (1) that
"some fact of :;uch a nature as to have a decisive influence on the
awl' ~"has been discovered; (2) that cc when the award was rendered
that fact was unknown to the tribunal and to the party requesting
revision; "and (3) that" such ignorance was not due to the negligence
of the party requesting revision".

The first requirement quoted above follows closely the language
of a number of analogous texts. Article 61 of the Statute of
the International Court of Justice tefers to a "fact of such a
nature as to be a decisive factor". Article 48 of the Pact of Bogota,
30 April 1948, refers to a fact which" might have a decisive influence
upon the award". Article 79 of the Rules of Procedure of the Franco
German Mixed Arbittal Tribunal, which may be said to be typical of
the practice of the Mixed Arbitral Tribunals in this connexion, refers
to "a new fact which might have exerted a decisive influence upon
the award." 13

The second requirement is obligatory in all C'a,c;es.
The third requiremen.:, namely, that ignorance of the fact relied upon

was not due to the negligence of the party claiming revision ret>resents
a compromise between the two extremes of not opening the door to
the revision of the award in any cir.:umstances and permitting the revi
sion of the award simply upon the discovery of a new fact without
regard to che question of the negligence of the party requesting revisi r ...

The requirement ofabsence of negligence is uniformly found in practice,
and is justified in theory since it avoids putting a premium on negligence.
As Sandifer points out :

.. Parties to proceedings before claims commissions, in which
most such petitions for rehearing would arise, have been careless
enough in the production of evidence without being further
encouraged by the possibility of recourse to rehearing to remedy
their negligence." U

The essential elements of the procedure of revision are set forth in
the present article as follows : (1) The proceeding is begun by an applic
ati01: by either party, setting forth the elements of fact outlined above
(para. 1); (2) Such an application" must be made within six months
of the discovery of the new fact and in any case within ten years of the
rendering of the award" (para. 2); (3) The application is to be addressed,
if possible, "to the tribunal which rendered the award" (para. 4);
(4) A preliminary decision of the tribunal is r(:quired concerning " the
existence of the alleged new fact" and cc the admissibility of the
application" (para. 3); (5) cc If the tribunal finds the application admis
siDle it shaH then decide on the merits of the dispute" (para. 3).

11 Rec. T.A.M., Vol. I, p. 55.
It Sandifer, op. cit., p. 297.
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A preliminary decision by the tribunal concerning the admissibility
,of the application for revision was also required by article 55 of the
Hague Convention of 1899 and article 83 of the Hague Convention
of 1907. The same requirement is found in Article 61 of the Statute
of the International Court of Justice. Article 52 of the Mexican Peace
Code similarly prescribes a preliminary "declaration that the demand
for revision is admissible". Article 80 of the Rules of Procedure of
the Franco-German Mixed Arbitral Tribunal requires a preliminary
decision that the necessary conditions for admitting the demand for
revision are satisfied.16

. The proceedings are available when.ever a new fac~ is discovered and
the conditions of paragraph 1 are satisfied, provided the application is
made within six months of the discovery of the fact and within ten
years of the rendering of the award. Thus, it is possible that lJ, consider
able lapse of time may follow the dissolution of the tribunal before
the new fact is discovered and the proceedings for revision are duly
begun. In such a case, as a result of the death of a member or other
unforeseen circumstances, it may be impossible to reconstitute the
original tribunal for the purpose ofhearing and decidjng upon the applic
ation for revision. Paragraph 4 accordingly provides that:

"If, for any reason, it is not possible to make the application to
that tribunal, the application may, unless the parties agree otherwise,
be made to the International Court of Justice, by either party."

11 Rtf. T.A.M., Vol. 1, p. 55.
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CHAPTER VII

ANNULMENT OF THE AWARD

The validity of an award may be challenged by either party on
one or more of the following grounds:

(a) That the tribunal has exceeded its powers;
(b) That there was corruption on the parr of a member of the

tribunal;
(c) That there has been a serious departure from a fundamental

rule of procedure, including failure to state the reasons for the
award.

CORmJent

An international tribtmal is not a court of general jurisdiction nor
is it a court free from the established rules of law governing any judicial
proceeding. The jurisdiction of the tribunal is determined by the
agreement of the parties; it may decide only the questions submitted
to it. The tribunal must decide under the rules of law applicable to
it. It must conduct its proceedings in a judicial manner and with due
observance of the fundamental rules of procedure.

Such is the classic theory of the process of international arbitration.
It is in the context of that theory tnat the principle of res jrldicata is to
be considered. It is not the fact alone that the compromis may provide
that the award is binding on the parties which makes it so oinding.
The view of States that international law makes an arbitration award
binding,l the circumstance that the tribunal faithfully has adhered to
the fundamental principles of law governing its proceedings, these are
the ultimate sourc~s of the binding authority of an international arbitr.J.
award. States are xequired to take all necessary measures to carry into
effect an award so rendered.2

The converse of the foregoing is that an a~ard rendered in violation
of such fundamental principles is not binding upon the parties. Theory
and practice abundantly demonstrate that when one or more of the

1 Merignhac, p. 299; Car!ston, p. 211.
2 Witenberg, pp. 352-353; J. Limburg, L'AII/orill de chose jllgee des decisiollS des jllridktiOl1S

in/ernatiol/alcs in Rec. A.D.I. (1929), Vo!. 30, p. 566.
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fundamental conditions for the validity of an award are lacking, the
State concerned is not buund to carry it into effect. Among the earliest
of authorities who have affirmed this principle is Pufendorf, who said:

re But the statement that one has to abide by the decision of the
arbitrator, whether it be just or not, must be taken with a grain of
salt. For just as we cannot refuse to stand by the decision which
has been made against us, even though we had entertained higher
hopes for our case, so his decision will surely not be binding upon
us if it is perfectly obvious that he connived with the other party,
or was corrupted by presents from him, or entered into an agreement
to defraud us. For whoever clearly leans to one side or the other
is unfitted further to pose as an arbitrator," 8

Some two centuries later the Projet, 1875, stated in article 27 :
"The arbitral award is void when the cOlnprollJis is void, or when

the Tribunal has exceeded its jurisdiction, or in case of proved
corruption of one of the arbitrators, or in case of essential error."
Bluntschli set forth the applicable principles as follows :

.. The decision of the arbitral tribunal can be considered void:
"(a) To the extent that the arbitral tribunal has exceeded its

jurisdiction;
"(b) In case of lack of devotion to duty and denial of justice on

the part of the arbitrators;
"(c) If the arbitrators have refused to hear the partiee or have

violated any other fundamental principle of procedure;
"(d) If the arbitral award is contrary to international law.
"But the decision of the arbitrators cannot be attacked on the

ground that it is wrong or unjust. Errors in calculation are excepted
from this statement.""
Finally the views of Hall may be quoted:

" An arbitral decision may be disregarded in the following cases:
viZ' when the tribunal has clearly exceeded the powers given to it
by the instrument of submission, wh~ it is guilty of an open denial
of justice, when its award is proved to have been obtained by fraud
or corruption, and when the terms of the award are equivocal." I;

See generally the collection ofauthorities and precedents in A. Balasko
Causes de 111IIIit6 de la sentence arbitrale en droit international pllblic (paris,
1938), and Carlston.

• S. Pufendorf, DeJ/If'e Na///rae e/ Genli/1I11, Oldfather Translation, 1688 edition (Oxford,
1934), Vol.lI, book V, chap. XUll, sect. 4, p. 829.

• Bluntschi, Le droit in/el71alioftal codifi! (paris, 1886), sect. 495, p. 289.
a W. E. Hall, A Treatise on 1f//mla/ionalLaw, 8th ed. (Oxford, 1924), p. 420.
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The classification of the various grounds upon which an award may
be contended to be null has been essayed by numerous writers, whose
studies will be found analysed in the works of Balasko and Carlston
supra. The problem for the jurist is to determine those grounds
which theory and practice will clearly and abundantly demonstrate are
valid grounds for attacking an arbitral award as being null. The
problem of the present draft convention would, however, appear to
be a twofold one, first, to base itself on the established principles of
international law applicable to this question, and second, to adopt a
regulation of the problem which would be consistent with such law
and yet best serve the interests of the development of international
law and the international community.

An examination of views of writers upon the subject of the nullity
of arbitral awards will reveal that these range, on the one hand, from
Fiore,6 who finds some nine grounds for nullity, to which he adds three
of other authors, and Goldsdunidt,7 who lists eleven grounds for nullity,
to such authors as Hall supra, on the other hand, whose list of grounds
for nullity is brief. It is interesting to note that the Instflllt de Droit
Intemational in its Prqjet, 1875, article 27, reduced Goldsr.hmidt's eleven
grounds for nullity to only four. It is not surprising, therefore, that
BaIasko vigorously attacks efforts to set forth long lists of causes of
nullity of an award.s

The present draft convention adopts the point of view that only a
limited number of grounds for nullity should be recognized. How
ever, the meaning and scope of each of the grounds listed is left open
for practice to determine.

Paragraph (a). The first ground for annulment listed in the article
is that" the tribunal has exceeded is powers". This is perhaps the
oldest and most universally recognized ground for nullity. The
maxim of Roman law arbit'er nihil extra compromissll1lJ facere potest
has been adopted in internationallaw.9 Vattel is amongst the earliest
authors to refer to the example of "arbitrators exceeding their power
and deciding upon that which was not in fact submitted to them ".10

One of the first instances in which the validity of an arbitral award was
attacked, namely, the Northeastern Boundary dispute between the United
States and Canada, raised this issue. In this case, the King ofthe Nether
lands was asked to choose as an arbiter between two boundary lines as
claimed respectively by the parties. Instead, refr9.ining from giving a

• P. Fiore, Le droit illlernationa/ codifil elsa sanclionj/lridiq/le (Paris, 1911), pp. 619-620.
7 L. Goldschmidt, Prolel de regfemml pour IribunallX arbilrallx inlemano!laux, art. 32, in

R,D.I.L.G. t1874), Vol. 6, pp. 446-447.
80p. cit., p. 98.
• See W. Schiitzel, Rechlskrafl IIIld .A1ifechlllllg von Enlscheidullge'l inlernaliona/er Gerichle

(Leipzig, 1928), p. 56; D. Guermanoff, L'exces de polIIJoir de J'arbilre (paris, 1929),pp.40-44.
10 E. de Vattel, Le droildesgen.r, 1758 ed. (Carnegie, Washington, 1916), Vol.l, sect. 329,

p.520.
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decisio!l,ll he recommended by award of 10 January 1931 a third line.lll
Two more examples may be cited here. In the Aves.Jslandcase, decided
on 30 June 1865 by the Queen of Spain, the question was raised whether
an arbitrator charged with the decision of " the question of the right of
dominion and of sovereignty over the Island of Aves" as between
the parties to the dispute could enter into the collateral question of the
existence of a servitude.13 The award rendered on 15 June 1911 in
the case of the Chomizal tract 14 was protested because it divided the
tract instead of deciding title to the entire tract.lS

The question of excess of power or jurisdiction is, in essence, a
question of treaty interpret~tion. It is a question which is to be

. answered by a careful comprnson of the award or other contested action
by the tribunal with the relevant provisions of the c01lpromis. A
departure from the terms of submission or excess of jurisdiction should
be clear and substantial and not doubtful and frivolous.18

The relation between excess of jurisdiction and the tribunal's tradi
tional power to decide itself upon its own competence 17 has been
studied by Verdross.18 In his opinion, no charge of nullity can be
raised on the ground of exces de pOllVoir in case th(~ tribu..,al has explicitly
decided upon its competence and has based its decision on the inter
pretation of the treaty or treaties constituting the tribunal. This,
Verdross holds, flows directly from article 73 of the Hagu p Convention
of 1907 authorizing the tribunal to declare its competence "in inter
preting the compromis, as well as the other papers and documents which
may be invoked ".19 According to Castberg 20 it is a general principle
of international adjudication that any decision of an international
tribunal upon its competence is binding and leaves no room for
objections concerning the validity of the award from a standpoint of
exces de pOllVoir, unless otherwise agreed upon by the parties. Balasko 21

on the other hand, takes the view that nullity on the ground of exces
de p!JIIVoir is excluded only when the parties expressly agreed upon the

11 See comment on article 12, supra.
11 Lapradelle-Politis, Vol. 1, p. 371.
IIIbid., Vol. 2, p. 412.
1< Am. J.Inl. Ltnv, 1911, Vol. 5, p. 785; Papers Relaling 10 Ihe Foreign Relationsojlhe United

Slales 1911 (Washington, 1918), pp. 586-587.
15 See comment on article 9, paragraph (a), supra, quotation from the United States-

Mexican Convention of 24 June 1910.
18 Carlston, pp. 85-86.
17 See article 11 supra and comment.
18 Di. V trbi"tllitbkeil tier Enlscbeitlungen inlernaliofllller Schietl.rgerichle untl Gerkhle iiber ihre

ZII.'liindigkeil in Zeilscbrijl jllr 6jjmtlkbes RUbl, Vol. 7 (1928), p. 439 el scq.
18Ibid., p. 444; to the sante effect see SchlilZel. Gp. cit., p. 86 el seq.
20 Vex.is tI. pOI/Voir tlans lajmlice mlernalioflllle, Re•• A. D. 1. (1931), Vol. 35, p. 431.
21 Op. tit., pp. 188-189.
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binding force of the tribunal's decision with regard to its own
powers.

Distinctions between lack of jurisdiction (it/competence) and excess of
jurisdiction (excCs de pOI/voir) have occupied a number of authors.22 It
has been observed, however, that little juridical purpose is served by
transferring such distinctions from the field of domestic law into the
internatioo9.1 sphere.23 As R. Erich states: " A precise and practical
distinction between the two terms is not easy to establish." 24

Paragraph (b). Among the recognized principles of law is the prin
ciple that an award vitiated by fraud or corruption may be challenged
in appropriate proceedings.25 Such fraud or corruption may lie in the
tribunal itself,26 or it may lie in fraudulent practices of the parties.27

Paragraph (b) lists only "corruption on the part of a member of the
tribunal " as a ground of annulment. In the ell-se of fraud by one of
the parties, the discovery of the fraud would be cODsidered as a new
fact affording a ground for application for the revision of the award.
This case is dealt with in the Comment to article 29 supra.

Pamgraph (c). This paragraph afli..ms the principle that the tribunal
must function in the manner of a judicial body and with respect for the
fundamental rules governing the proceedings ofany judicial body.· The
paragraph is concerned with error ill procedet1do, Qot with the error in
jlldicando.28 It is, further, concerned with serious departures from
fundamental procedural rules rather than minor departures.29

It is clear that not all failures to obserw procedural stipulations
contained in the cOlllprolJJis will lead to nullity of the award. Carlston 30

advances the view that:
"The legal effect of such a failure is not t, be judged upon the

purely abstract basis of whether it constitutes a departure from the

22 E.g., F. Castberg, La cOlIJptfteJ1ce des tribulJa/iX ilJtemational/x in R.D.I.L.C. (1925, 3d ser.),
Vol. 6, pp. 342-343, and L'exces de pOl/voir dalJs la jl/stice ilJterl/etiollale, cited sl/pra, pp .360-361;
N. Pol;tis, Le probJeme des /iIlJitatiolJs de la sOl/veraillettf et la thtforie de I'ab/IS des droits dalJs !es
rapports ilJterl/atiollO/iX in Rec. A.D.l. (1925), Vol. 6, p. 84 (distinction between excess of
jurisdiction (exces de pOl/voir) and usurpation of jurisdiction (1ISl/rpaliolJ de pop,voir); R. Ericb,
Le prqjet de cOlljtfrer tl la COl/r PemJOfJellte de IlIStice ltJterl/atiollale des fOllctiol1S d'/me illstalJce de
reco/lI's in R.D.fL.C. (1931, 3d ser.), Vol. 12, p. 276.

.," Carlston, pp. 84-85.
2. R. Ericb, op. cit., p. 276.
2' See Carlston, sect. 9 and 66.
28 United States-Venezuelan Claims Commission under the convention of 25 April 1866,

see Moore, Vo1. 2, pp. 1660-1687.
2' l~eil and La Abra cases, Carlston, sect. 19, and Mafl/leSIJJa1111 case, P. Fauchillc, Traitl

de droit illtefl/aliollal pl/blic (pario, 1926), Vo1. 1, part rn, p. 567.
28 S. Rundstcin, La COl/r pemJalJeI1te de IlIStice "Iterl/ationale conJl1Ie illstance d. recours in

Rec. A.D.I. (1933), Vol. 43, p. 91-
2"Borcl, Les voies de re.ol/rs contre les sel1tmces arbitrales in Re•. A.D.I. (1935), Vol. 52,

pp. 98-99; Witcnberg, p. 368.
30 Citing ScblItzcl, op. cit., p. 68.
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terms of submission. The question is rather: Does the departure

constitute a deprivation of a fundamental right so as to cause the

arbitration and the resulting award to lose its judicial character?

Unless its effect is to prejudice materially the interests of a party,

the charge of nullity should not be open to a party.,,;n

Among the fundamental procedural rights of partiee to an inter

national arbitration, denial of whi':h will lead to the nullity of any

award rendered therein, are following :

(1) Right to a judgment accompanied by a statement of reasons.

·Fior\~ states that an award will be null" if:t is totally lacking in reasons

both as to fact and as to law".32 Numerous authorities are in accord.as

This view has been adopted by the present dt'lfi: which, in order to

exclude every possible doubt, explicitly refers to "failure to state the

reasons for the award" as a ground of nullity.M

(2) The right to be heard, including due opportunity to present

proofs and arguments. Heffter refers to the case where "one or both

of the parties have not been heard ".36 Goldschmiclt mentions the

instance where "the tribunal has decided withol,t giving the party

any hearing whatever ".M Carnazza-Amari speaks of the case where

"the arbitrators have refused to hear the parties ".37 Bluntschli states

that the award is null" if the arbitrators have refused to hear the parties

or have violated any other fundamental principle of procedure ".38
Fauchille states that authorities are generally in accord that an award is

not binding "if one of the parties has not been heard and allowed au

opportunity to prove his case".39

(3) Right of parties to equal and impartial treatment. This

fundamental principle has been dealt with in comment on article 14

above.

Article 31

1. The International Court of Justice shall be competent, on

the application of either party, to declare the nullity of t.l}e award

on any of the grounds set out in the preceding article.

2. In cases covered by paragraphs (a) and (c) of article 30, the

application must be made within sixty days of the rendering of

3! Carlston, pp. 38-39.

3~ Op. cit., p. 619.

33 See collection in Carlston. pp. 50-51.

3. Cf. art. 24, para. 2, of this draft and comment thereon.

3. A. G. Heffter, Le droit ill/erna/ional de l'Enrope, 3rd Fr. ed. (paris, 1873), p. 210

3·0p. cit. in R.D.I.L.C. (1874), Vol. 6, p. 447.

• 7 G. Carnazza-Amari, Traite de droit international publit: (paris, 1882), Vol. 2, p. 564.

380p. cit., p. 289.

at Op. cit., p. 552.
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the award and in the Cllse covered by paragraph (b) within six

months.
3. The application shall stay execution unless otherwise decided

by the Court.

COllJlllent

This article is motivated by the following considerations: (1) The

existing stage of the development of international law, which provides

no procedure by which a party's charges of nullity may be tested through

judicial means, save only when both parties consent thereto, is, in this

respect, anarchic; 40 (2) The judicial body authorized to rule upon charges

of nullity should be the International C0urt of Justice.41 If a dispute

arises between the parties as tl- the validity of an award, it may under

this article be brought before the Court by means of a simple application

by either party.
The authority of the Court to review arbitral awards is limited under

this article in two principal respects: First, its power is in the nature

of cassation in that it is authorized only" to declare the nullity of the

award" and it may not thereafter proceed to adjudicate the case de novo

C'n the merits, and, second, such power to decb.re an award· void is

limited to nullity arising from" any of the grounds set out in the preced

ing article ".42 Moreover, the privilege of a party to attack an award

granted by tEs artick is one that may not be exercised indefinitely but

"must be made within sixty days of the rendering of the award " in

cases covered by paragraphs (a) and Cc) of a..'i:icle 30, and" within six

months" in the case covered by paragraph (b).

In providing in article 31 a judicial means for resolving disputes as

to the nullity of an award, the draft convention is meeting a long-felt

need in international arbitration. Thus in its meeting of 1929 the

Instii'ut de Droit International formally expressed its :ecommendatioo

"that States, in their conventions on arbitration, as well as k the

clauses compromissoires signed by them, agree to submit to the Per

manent Court of International Justice for decision all disputes

between them relating to either the cOL:petenc~of the arbitral tri1::iunal,

or to an exces de p01lvoir by the latter alleged by one of the Parties ".43

In adopting the procedure of cassation rather than revision for dealing

with charges of nullity, the draft follows prior proposals to confer upon

the Permanent Court of International Justice jurisdiction to review the

10]. W. Gamer, Appeal in Cases of Alleged InVf;/id Arbitral Awards in An!. J. Int. LaIV

(1932), Vol. 26, p. 132; R. Eric.;, Leprqiet de cOIz/erer d la CourpenllQ/lente de Justice internationale

des fOflctions d'UlJc instance de recours in R.D.I.L.C. (1931, 3rd ser.), Vol. 12, pp. 269-270.

&1 H. Lauterpacht, The Legal Remedy in Case of Excess of Jtlrisdiction in The British Year

Book of Intemational Law, 1928, pp. 117-120; Erich, op. cit.

"' ViZ., art. 30.
4. Anmlaire de l'butilllt de droit international (Brussels, 1929), Vol. 2, p. 304.
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decisions of ad hoc arbitral tribunals. The first such proposal was made
by S. Rundstein in his capacity as the Polish member of a committee
al'pointed by the Council of the League ofNations, under the resolutions
of 13 and 14 December 1928, to study the revision of the Statute of the
Court. Rundstein, in a memorandum submitted to the committee and
included in its final report transmitted to the Secretary-General on
20 March 1929, put forward a draft declaration for adoption by States
,,"~ich would provide for submission to the Court of questions regarding
excess of jurisdiction or violations of a rule of international law by
arbitrai tribunals. After decision by the Court on such a question,
~t ca:;e was to be remanded to the original tribunal for the necessary
modification and revision.44

A more concrete formulation of a system of procedure for review
of arbitral awards by the Court was the outcome of a proposal by
Finland made in 1929.45 The Assembly referred the matter to the Coun
cil, which appointed a committee of jurists, which in turn submitted
a report to the Council on 8 September 1930. Among other things,
the report proposed a draft protocol whereby the signatories thereto
would be obliged to submit to the Court disputes concerning the
validity of awards. The relevant provisions of the draft protocol read
as follows:

" Article 3.

" A High Contracting Party who disputes the obligatory character
of an arbitral award on the ground that the award is null because
the tribunal had no jurisdiction, or exceeded its jurisdiction, or on
the ground of a fundamental fault in the procedure, shall be bound
to submit such claim to the Permanent Court of International
Justice.

"The application to the Permanent Court of International Justice
must be lodged with the Registrar within sixty days from the notific
ation of the award or, if notification is not obligatory, from its
publication.

"Even where it has been possible for individuals to be parties to
the previous proceedings, such application cannot be made except
by a State or a Member of the League of Nations.

" Article 4.

"The Permanent Court of International Justice shall declare the
award which is empeached to be null, in whole or in part, if it
recognizes the application to be well founded. By such annulment,

cc 1.eague of NatiollS Ofjicial Journal (1929), 10th year, No. 7, pp. 1113, 1125.
c6 Ibid., Records of tbe Tentb Ordinary Session of tbe AssemblY, Minlltes of tbe First Committee

(1929), Special Supplement No. 76, pp. 82, 83; cf. Erich, op. cit.
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the parties to the dispute shall be replaced in the legal position in
which they stood before the commencement of the proceedings
which gave rise to the award which has been impeached.

" At the same time as it annuls the award, the Court may order
appropriate provisional measures.

"Article 5.

"The decision of the Permanent Court of International Justice
shall be binding upon the parties. By the present provisions, those
parties agree that such decision shall operate, in the same manner
as a special agreement for arbitration, as a basis for any arbitration
proceedings which may eventually be taken for the settlement of
the case." 46

The report of the committee of the Council was thereafter considered
by the First Committee, which referred the matter to a subcommittee for
report. The latter submitted a report on 22 September 1931, to which
a draft protocol for adoption by States was appended The provisions
thereof quoted below will indicate the respects in which further consider
ation of this problem led to refinements and modifications of the earlier
draft protocol of 1930: .

"Article 1.
" A party to a dispute that has been submitted to arbitration,

which claims that the award made is vitiated by a defect rendering
it invalid, must submit such claim to the Permanent Court of Inter
national Justice. The matter may also be brought before the Court
by an application by the other party.

"Article 2.

"The application must be filed with the Registry of the Permanent
Court of International Justice within sixty days after the receipt of
the award or the discovery ofa new fact. The parties bind themselves
to notify the arbitral tribunal without delay of the receipt of the
award. Failing such notification, the period shall begin with the
date of despatch of the award by the arbitral tribunal.

"The operation of the award shall not be suspended during the
period provided for above. After an application to the Court has
been filed, the Court may suspend the operation of the award and
may order other interim measures of protection.

"Article 3.

" The Court shall decide whether, and in what measure, the award
is vitiated by defects affecting its validity alleged by a party.

A6 League of Nations, Official Jormrol (1930), 11th year, No. 11, pp. 1363-1364.
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" If the Court declares the existence of a defect affecting, in whole
or in part, the validity of the award, the parties shall treat the award
as not binding in the measure in which its validity has been declared
to be affected by such defect. If within three months from the
publication of the judgment the parties have not agreed upon a
submission to arbitration, either party may file an application bringing
the substance of the case before the Court for decision ".47

The procedure of review before the International Court of Justice
is regulated by article 67 of the Rules of Court, reading as follows :

"1. When an appeal is made to the Court against a decision
given by some other tribunal, the proceedings before the Court
shall be g·)verned by the provisions of the Statute and of these
Rdes.
. "2. If the uocument instituting the appeal must be filed within
a certain limit of time, the date of the receipt of this document in
the Registry will be taken by the Court as the material date.

"3. The document instituting the appeal shall contain a precise
statement of the grounds of the objections to the decision complained
of, and these constitute the subject of tbe dispute referred to the
Court.

"4. A certified copy of the decision complained of shall be
attached to the document instituting the appeal.

"5. It is incumbent upon the parties to produce before the Court
any useful and relevant material upon which the decision complained
of was rendered ".48
In-dopting the principle of cassatiOfJ as the basis for the procedure

for review set forth in article 31, the draft follows not only the proposals
made before the League of Nations as noted slpra but also follows
relevant practice. Thus articles 19 and 20 of the Treaty of Conciliation,
Arbitration and Judicial Settlement between Luxembourg and Norway,
12 February 1932, provide as follows:

" Article 19.

"If, after proceedings before an arbitral tribunal, one of the
Parties claims that the arbitrators' award is void, such Parr)' may,
failing agreement between the Parties and within forty days of the
date of the award claimed to be void, submit this fresh dispute to
the Permanent Court of International Justice whose judgment shall
be obtained a..'1d delivered in. accordance with the ordinary rules of
the procedure in force before the Court.

'7 J~eogue of Notions OjJiciol ]ollrl/ol, Records of the 12th Ordiflary Session of the AssemblY,
Special Supplement No. 94, 1931, p. 142, see also p. 59.

,. I.e.]., Ser, D, p. 77.
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" Article 20.

"1. The Court, or any other tribunal seized of the matter, shall

decide if and to what extent the disputed decision suffers from a

defect affecting its validity and to what extent it is voidofbinding force.

"2. The point to be referred back for arbitration or judicial

proceedings with a view to a decision on their merits shall also be

aetermined. It may be decided that in view of the partial nullity

of an award, the whole of the two Parties' claims will have to be

referred back for judgment on the merits of the case.

"3. If, within three months of the publication of the judgment

in the nullity proceedings, the Parties have failed to conclude a new

special agreement, either of them shall be entitled to submit the

substance of the question, by means of an application, to the

Permanent Court of International Justice ".49

The establishment of any system of judicial review for decisions of

ad hoc international tribunals has been criticized on the grounds that it

would, first, impair or destroy the independence of such tribunals, and,

second, establish a hierarchy ofinternational courts. The first objection

overlooks the circumstances that such tribunals are tribunals of limited

jurisdiction and that it is better to have a judicial determination of

charges of nullity than to leave such charges to the uncontrolled power

of the parties. However, the force of both objections is largely reduced

if the principle of cassation be adopted, as it is in articles 31 and 32.

Under the draft, after the Court has pointed out the defects in the

contested award, the entire matter is referred back for determination

by an ad hoc tribunal, provided in article 32, below.

Article 32

If the award is declared invalid by the International CuU!t of

Justice, the dispute shall be submitted to a new tribunal to be consti

tuted by agreement of the parties, or, failing such agreement, in

the manner provided in article 3.
C01JJ1lJC1lt

Ordinarily, once an award of a tribunal is declared invalid by another

judicial body, the parties, in carrying out the obligation to arbitrate the

original dispute, may do so either by reconstituting the original tribunal

or by creating a tribunal with a different membership. The present

article leaves the parties wide freedom to proceed as they may determine,

subject, however, to the requirement that they must submit the dispute

to arbitration anew. Ifthey cannot agree on a tribunal for such purpose

the tribunal will be constituted in accordance with the provisions of

article 3 of the draft convention.

•• League ofNations Treaty Series, Vol. 142, No. 3277, pp. 37, 39; see also Systematic StlrlJC)',

p.127.
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Annex

COLLECTION OF DETAILED RULES

OF ARBITRAL PROCEDURE

Prepared by the Secretariat

at the request of the International Law Commission



INTRODUCTORY NOTE

As pointed out in the commentary, the International Law Commission

did not intend the draft convention to contain a complete set of rules

on international arbitral procedure. Its purpose was to lay down

certain essential provisions necessary to guarantee that an undertaking

to arbitrate would be effectively carried out. The Commission, there

fore, did not consider it necessary to include in the draft all the detailed

and technical rules wrJch might be helpfUl in the course of an arbitral

proceeding. As appears from the wording of articles 9 and 13, para

graph 2, of the draft the Commission expected that the parties to an

arbitration would formulate such detailed rules in the cotlJpromis or,

if they failed to do so, that the arbitral tribunal itself would prepare its

rules of procedure. The Commission was aware, however, that the

framers of such rules might" find it useful in some cases to have before

them a collection of rules of arbitral procedure in thf> more limited

and technical sense of the term". Accordingly the Commission

expressed the wish that the commentary to be prepared by the Secretariat

should" contain as an annex a collection of rules of arbitral procedure

in the sense just mentioped ".1

The present collection of procedural rules was prepared by the

Codification Division of the Secretariat to meet the wish of the Inter

national Law Commission. The texts were mainly assembled from

statutes and rules of international courts and international arbitral

tribunals, from arbitration agreements and compromis.2 In the selection

of texts preference was given to regulations of practical importance

and rules of mere historical interest were not included. Rules of pro

cedure of permanent international courts were cited, when considered

adaptable to international arbitral procedure. As, in the words of the

Commission, "detailed rules of procedure are liable to vary according

to the circumstances of each arbitration ", alternative texts were,

whenever possible, inserted.

The texts were arranged according to subjects. Each text was

reproduced only once and, in case a text dealt with several subjects,

cross-references were inserted to indicate the page where the text was

cited.

1 See Ojficial Records of the General Assembly, Eighth Session, SlljJplellJellt No. 9, para. 14.

Z See Bibliography of Texts, pp. 121-126 infra.
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In some instances where similar texts were found in several of the
sources used, only one of these texts was reproduced, while a reference
was made, within brackets, to the other texts.

The texts are generally reproduced in the original language or one
of them, if there were several such languages. Only exceptionally
were translations used, such as those published in J. Brown Scott,
The Hag/le Co/(rt Reports, First Series, New York, 1916.
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BIBLIOGRAPHY OF TEXTS 1

Anglo-Austrian Mixed Arbitral
Tribunal, Rules

Anglo-Bulgarian Mixed Arbi
tral Tribunal, Rules

Anglo-Hungarian Mixed Arbi
tral Tribunal, Rules

Arbitral Commission, United
States and Peru (Landreau
Oaim), Protocol

Arbitral Tribunal, Chile and
France, Convention 1882

Idem, Convention 1894

Idem, Rules

Arbitral Tribunal, United States
and Egypt (Salem Case),
Agreement

Arbitral Tribunal, United States
and Great Britain, Special
Agreement

Idem, Rules

Rules of Procedure, Dated August 16,1921,
of the Mixed Arbitral Tribunal between
the British Empire and Austria, Consti
tuted under article 256 of the Treaty
of St-Germain-en-Laye, Rec. T.A.M.,
Vol. I, pp. 622 et seq.

Rules of Procedure, Dated August 16, 1921,
of the Mixed Arbitral Tribunal between
the British Empire and Bulgaria, Consti
tuted under article 188 of the Treaty
of Neuilly-sur-Seine, ibid., Vol. I,
pp. 639 et seq.

Rules of Procedure, Dated August 18, 1921,
of the Mixed Arbitral Tribunal between
the British Empire and Hungary, Consti
tuted under article 239 of the Treaty
of Trianon, ibid., Vol. I, pp. 655 et seq.

Protocol, Lima, 21 May 1921, Reports
I.A.A., Vol. I, pp. 349 et seq.

Convention, Santiago, 2 November 1882,
De Martens, Nouveau recuei! general,
2nd Series, Vol. IX, pp. 704 et seq.

Convention, Santiago, 19 October 1894,
ibid., Vol. XXIII, pp. 152 et seq.

Reglement de procedure du Tribunal arbitral
franco-chilien (17 October 1895), ibid.,
pp. 156 et Sdq.

Agreement, Cairo, 20 January 1931,
Reports I.A.A., Vol. n, pp. 1163 et
seq.

Special Agreement, August 18, 1910, in
Fred K. Nielsen, American and British
Claims Arbitration, Washington, 1926,
pp. 3 et seq.

Rules of Procedure, 11 July 1912, ibid.,
pp. 11 et seq.

1 For abbreviations and corresponding citations used in this Bibliography, see Commen.

tary, Table of Abbreviations and Corresponding Citations, pp. 2-3.
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Arbitrator, Belgium and France
(Differend concernant I'Accord
Tardiell-Jaspar), Arrangement

Arbitrator, Colombia and Vene
zuela (Affaires des frontiCres
colombo-vencZlleliennes), Con
vention

Arbitrator, Finland and Great
Britain (Finnish Shipow
ners Case), Agreement

Arbitrator, France and Great
Britain (Chevreau Case),
Coopromis

Arbitrator, France and Spain
(Ajfaire de l'impOt Siif' les
blnifices de grierre), Compromis

Arbitrator, Germany and COlll
mi.r.raire allx revenrt.r gages,
Comproolis

Arbitrator, Great Britain and
Costa Rica (Aguilar-Amory
and Royal Bank of Canada
Claims), Convention

Arbitrator, Great Britain and
Portugal (CampbelI Case),
Agreement

Arbitrator, Great Britain and
Spain (British Oaims in
Spanish Morocco), Agree
ment

Arbitrator, Sweden and United
States (Kronprins GmtofAdolf
Case), Special Agreement

Arbitrator, United States and
Guatemala (Shufeldt Oaim),
Exchange of Notes

Arbitrators, Bolivia and Para-
~y (Chaco Case), Treaty
of Peace

Arbitrators, Great Britain and
United States (Alabama
Oaims), Treaty

Arrange11Ient, Brussels, 5 May 1936, Reports
I.A.A., Vol. III, pp. 1703 et seq.

Convention, Bogota, 3 November 1916,
ibid., Vol. I, pp. 225 et seq.

Agreement, London, 30 September 1932,
ibid., Vol. Ill, pp. 1481 et seq.

COlllprolllis, London, 4 March 1930, ibid.,
Vol. n, pp. 1115 et seq.

Comprolllis (Award of 15 June 1922), ibid.,
Vol. I, p. 302.

COllprolllis, Berlin, 26 April 1926, ibid.,
Vol. n, pp. 757 et seq.

Convention, San Jose de Costa Rica,
12 January 1922, ibid., Vol. I, pp. 371
et seq.

Agreement, Lisbon, 1 August 1930, ibid.,
Vol. n, pp. 1147 et seq.

Agreement, Madrid, 29 May 1923, ibid.,
Vol. lI, pp. 620 et seq.

Special Agreement, Washington, 17 Decem
ber 1930, ibid., Vol. n, pp. 1241 et
seq.

Exchange of Notes, 2 November 1929,
ibid., Vol. TI, pp. 1081 et seq.

Treaty of Peace, Amity and Boundaries,
Buenos-Aires, 21 July 1938, ibid.,
Vol. Ill, pp. 1819 et seq.

Treaty, Washington, 8 May 1871, in Malloy,
Treaties, Convmtions, International Acts,
Protocols and Agreements bef1veen the United
States of America and other Powers, 1776
1909, Vol. I, Washington, 1910, pp. 700
et seq.
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Belgo-German Mixed Arbitral
Tribunal, Rules

Court of Arbitrators, Great
Britain and Ethiopia (Maha
rao of Kutch Case), Agree
ment

Court of the European Coal
and Steel Community, Code

Idetl/, Rules

Idem, Additional Rules

Franco-Bulgarian Mixed Arbi
tral Tribunal, Rules

Franco-German Mixed Arbi
tral Tribunal, Rules

Franco-Italian Conciliation
Commission, Rules

French-Mexican Claims Com
mission, Convention

Idem, Rules

Reglement de procMltrc dll Triblmal arbitral
mixte gem/ano-belge (19 October 1920),
Rec. T.A.M., Vol. I, pp. 33 et seq.

Agreement, 13 September 1927, Reports
LA.A., Vol. IT, p. 823.

Protocol on the Code of the Court of
Justice, in Treaty Establishing the Euro
pean Coal and Steel ConJllJullity, Pr%cols,
and Related Documents, Office of the
United States Special Representative in
Europe, Special Publication, pp. 30 et
seq.

Reglement de la Cour, 4 March 1953, in
Journal OjJiciel de la ConJllJ1maute euro
peenne du charbon et de I'atier, Edition de
langue fran~se,2 7 March 1953, pp. 37
et seq.

Reglement additiotlflel de la COltr concern~nt

les droits et obligations des agents et avocats,
les pouvoirs de la Cour al'Cgard des ten/oins
difaillants, ainsi que les Commissions roga
toires, ibid., Edition de langue franc;aise,2
7 April 1954, pp. 302 et seq.

Reglement de procedure du Tribunal arbitral
mixte jranco-bulgare, 25 January 1921,
Rec. T.A.M., Vol. I, pp. 121 et seq.

Regletl/ent de procedure du Tribunal arbitra!
mixte jranco-alletlJaod, 2 April 1920, ibid.,
Vol. I, pp. 44 et seq.

Reglement de procedure de la CotlJflJission de
conciliation franco-italiemle, 4 June 1948,
Rec. c.c. jranco-italicnne, Vol. I, pp. 25
et seq.

Convention, Mexico, 25 September 1924,
in Feller, pp. 412 et seq.

RegletlJent de procedure de la ComtJ/issiofl
franco-mexicaine des reclamations adopte par
la COIlJmission le 23 mars 1925 (amenaed
23 Apr.il, 18 May, 2 July and 19 October
1928).3

I At the time of preparation of this Annex, no English text of the Rules or Additional
Rules was available to the Secretariat.

I The text of the Rules as published by Feller, pp. 432 et seq., being at vari~cewit? the
text as deposited at the Library of the Peace Palace, The Hague, by ProfessorVel:Zljl, PreSIdent
of the Commission, the latter text has been used in this collection.
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General Cairns Commission,
United States and Panama,
Convention

Idell1, Rules

International Court of Justice,
Statute

Idenl, Rules

Mixed Board, United States
and Mexico, Convention

Mixed British and Portuguese
Commission, Instructions

Idem, General Rules

Mixed Claims Commission,
United States and Germany,
Rules

Idem, Agreement

Convention, Washington, 28 July 1926,
in Bert L. Hunt, Anleriton and Panama
nian Gmeral Claillls Arbitration, Washing
ton, 1934, pp. 835 et Sf'q.

Rules of the General Claims Commission,
United States and Panama (1 April
1932), ibid., pp. 844 et seq.

Statute of the International Court of
Justice, signed at San Francisco on
June 26th, 1945, in Intemational C01l1't
of JlIstice, Series D., Acts and Doc/lnlents
concerning the Organization of the CO/lrt,
No. t, Charter of the United Nations,
Stat/lte and Rules of CO/lrt and Other
Constitlltional DOCliments, 2nd edition,
May 1947, pp. 37 et seq.

Rules of Court, adopted on May 6th, "1946,
ibid., pp. 54 et seq.

Convention, Washington, 11 April 1839,
in Moore, Vol. V, pp. 4771 et seq.

Instructions for the guidance of the Mixed
British and Po:rtu~uese Commission
(13 November 1840), in La Fontaine,
pp. 93 et seq., Hettslet, A Complete
Collection of the Treaties and Conventions
and Reciprocal Reg/llations, at Present
SlIbsisting Betlveen Great Britain and Foreign
P01vers ( ... ), Vol. VI, London 1898,
pp. 726 et seq.

General Rules for the Reception, Oassi
fication and Adjudication of Oaims,. by
the Commissioners forming the « Mixed
British and Portuguese Commission»
(22 June 1841), Hertslet, op. cit., Vol. VI, 
pp. 732 et seq.

Rules of Mixed Oaims Commission, United
States and Germany, established in pur
suance of the agreement between the
United States and Germany, dated the
10th day of August, 1922, Am. ]. Int.
Law, Supplement, Vol. 17, 1923, pp. 133
et seq.

Agreement, Berlin, 10 August 1922, in
Treaties, Conventions, International Acts,
Protocols and Agreements between the United
States of America and Other Powers 1910
1923, Vol. Ill, Washington 1923,
p. 2601.
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Mi.."l:ed Claims Commission,
United States and Peru,
Convention

Permanent Court ofArbitration

Carthage Case, CORJprORJis

Casablanca Case, CORJprORJis

Grisbadarna Case, Conven
tion

Hague Convention, 1907

Island of Palmas Case, Spe
cial Agreement

Island of Timor Case, Com
promis

Japanese House Tax Case,
Protocol

Manol,lba Case, Compromis

Muscat Dhows Case, Agree
ment

North Atlantic Coast Fish
edes Case, Special Agree
ment

Claims Convention concluded on 12
January 1863 between the United States
and Peru, in Malloy, op. cit., Vo!. IT,
Washington 1910, pp. 1408 et seq.

CORJpromis, France and Italy, Paris, March 6,
1912, in ]. Brown Scott, The Hague
Cotlrt Reports, First Series, New York,
1916, pp. 336 et seq.

Compromis, France and Germany, Berlin,
November 24, 1908, ibid., First Serie.~,

pp. 117 et seq.

Convention, Norway and Sweden, Stock
holm, 14 March 1908, ibid., First Series,
pp. 133 et seq.

Convention for the Pacific Settlement of
International Disputes, signed at·The
Hague on 18 October 1907, in J. Brown
Scott, The Reports of The Hague COlife
renee of 1899 and 1907, Oxford, 1917,
pp. 292 et seq.

Special Agreement, United States and
Netherlands, Washington, 23 January
1925, Reports LA.A., Vo!. IT, pp. 831
et seq.

CORJfromis, The Netherlands and Portugal.
The Hague, 3 April 1913, in J. Brown
Scott, The Hague Court Reports, First
Series, pp. 387 et seq.

Protocol, Great Britain and Japan, Tokyo,
28 August 1902, ibid., First Series, pp. 85
et seq.

ComprOl1Jis, France and Italy, Paris, March 6,
1912, ibid., First Series, pp. 351 et seq.

Agreement, Great Britain and France,
London, 13 October 1904, ibid., First
Series, pp. 101 et seq.

Special Agreement, United States and
Great Britain, Washington, 27 January
1909, ibid., First Series, pp. 147 et seq.
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Pious Fund of the Califvr

nias Case, Protocol
Russian Indemnity Case,
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Projet, 1875

Soecial Tribunal, Guatemala
•and Hondu..t'lls (Honduras
Borders Case), Treaty

Tribunal, United States and
Great Britain (Trail Smelter
Case), Convention

United States-Mexican Gen
eral Claims Commission,
Convention

Idem, Rules

United States-Mexican Special
Claims Commission, Con
vention

Protocol, United States and Me;r;o, 22 May
'1902, ibid., First Series, pp. . et seq.

COllJpronJis, Russia and Turkey, Constan
tinople, 22 July/4 August 1910, ibid.,
First Series, pp. 324 et seq.

Projet de regle/IJent pour la procedure arbi
trale i/ltemationale, in Annnaire de I'Institnt
de droit international, 1877, Vol. 1, pp. 126
et seq.

Treaty, Washir,;ton, 16 July 1930, Reports
I.A.A., Vu. IT, pp. 1309 et seq.

Convention, Ottawa, 15 April 1935, ibid.,
Vol. rn, pp. 1907 et seq.
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1923, Feller, pp. 321 et seq.

Rules of Procedure as amended 25 Oet.o
ber 1926, ibid., pp. 372 et seq.

Convention, Mexico City, 10 September
1923, ibid., pp. 385 et seq.
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CHAPTER I

THE ARBITRATOR, ARBITRAL COMMISSION,
TRIBUNAL, COURT

Section 1. Seat

Franco-German Mixed Arbitral Tribunal, Rules:

Article 1
Le siege du tribunal arbitral est fixe a Paris, 146, avenue Malakoff.
Cette disposition ne deroge en rien au paragraphe 9 de l'annexe de

l'article 304 du traite 1 ~ui confere aux presidents le soin de determiner,
dans chaque cas particulier, le lieu des audiences, qui peuvent se tenir en
France, en Allemagne ou ailleurs.

Mixed Claims Commission, United States and Germany, Rules:

Rnle 11
The Commission shall sit at Washington, where its principal office

shall be maintained and its records kept and preserved.
Hearings may be held at other places, as may from time to time be

determined by the Commission.
The time and place of hearings shall, from time to time, be designated

by the Commission.

International Court of Justice, Statute:

Article 22
1. The seat of the Court shall be established at The Hague. This,

however, shall not prevent the Court from sitting and exercising its
functions elsewhere whenever the Court considers it desirable.

2. The President and the Registrar shall reside at the seat of the Court.

Section 2. Membership

a. Term of office

International Court of Justice, Rules:

Article 1
The term of office of members of the Court elected in February 1946,

begins to run on the date of their election. In the case of members of the
Court elected later, the term of office shall begin to run on the date of the

1 The Treaty referred to is the Peace Treaty signed in Versailles on 28 June 1919.
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expiry of the term of their predecessors. Nevertheless, in the cacse of a
member elected to fill an occasional vacancy, the term of office shall begin
to run on the date of the election.

Court of the European Coal and Steel Community, Rules:

Article 1
La periode de fonctions d'un juge commence a courir a la date fixee

a cet eftet dans l'acte constatant sa nomination. Si l'acte constatant la
nomination ne fixe pas de date, la periode commence a courir a la date de
cet acte.

b. Declaration

Mixed Claims Commission United States and Peru, Convention:

Article III
The Commissioners appointed as aforesaid shall meet in Lima within

three mont.us after the exchange of the ratifications of this convention;
and each one of the Commissioners, before proceeding to any business,
shall take an oath, made and subscribed before the most Excellent Supreme
Court, that they will carefully examine and impartially decide, according
to the principles of justice and equity, the principles of international law
and treaty stipulations, upon all the claims laid before them under the
provisions of this convention, and in accordance with the evidence sub
mitted on the part of either Government. A similar oath shall be taken
and subscribed by the person selected by the Commissioners as arbitrator
or umpire, and said oaths shall be entered upon the record of the proceed
ings of said commission.

International Court of Justice, Rules:

Article 5
1. The declaration to be made by every judge in accordance with

Article 20 of the Statute shall be as follows:
"I solemnly declare that I will perform my duties and exercise my

powers as judge honourably, faithfully, impartially and conscientiously."
2. This declaration shall be made at the first public sitting of the Court

at which the judge is present after his election or after being chosen under
Article 31 of the Statute.

Court of the European Coal and Steel Community, Rules:

Article 2
1. Avant d'exercer ses fonctions, tout juge doit preter, a la premiere

seance pub~que de la Cour a laquelle il assiste apres sa nomination, le
serment SUlvant:

" Je jure d'exercer mes fonctions en pleine impartialite et en toute
conscience; je jure de ne rien divulguer du secret des deliberations."
2. Le serment peut etre prete suivant les modalites prevues par la legis

lation nationale du juge.
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Prolet, 1875 :

Sectiofl 3. PresMeflC)'

Article 9, para. 1

Le tribunal arbitral, s'il est compose de plusieurs membres, nomme

un president, pris dans son sein, et s'adjoint un ou plusieurs secretaires.

Permanent Court of Arbitration, Hague Convention 1907:

AI·ticle 57

The umpire 2 is ex officio president of the tribunal.

When the tribunal does not include an umpire, it appoints its own

president.
Article 66, para. 1

The discussions are under the direction of the president.

Tribunal, United States and Great Britain (Trail Smelter Case),

Convention:
Article IX

The Chairman shall preside at all hearings and other meetings of the

Tribunal and shall rule upon all questions of evidence and procedure.

Franco-Italian Conciliation Commission, Rules:

Article 20, para. 2

Le tiers membre 3 assume les fonctions de President de la Commission

de Conciliation.

Sectioll 4. Session, /Ileetillgs

a. Session

French-Mexican Claims Commission, Rules:

Article 1

La Commission... fixera la date de ses sessions et la date et le lieu de ses

audiences.

International Court of Justice, Statute:

Article 23, para. 1

The Court shall remain permanently in session, except during the

judicial vacations, the dates and duration of which shall be fixed by the

Court.

2 Art. 45 of the Hague Convention, 1907: " Each party appoints two arbitrators, of whom

one only can be its national or chosen from among the persons selected by it as members

of the Permanent Court. These arbitrators together choose an umpire."

s Art. 83, para. 1, of the Peace Treaty signed in Paris on 10 January 1947 : "Any disputes

which may arise in giving effect to Articles 75 and 78 and Annexes XIV, XV. XVI and

XVII, part B, of the present Treaty shall be referred to a Conciliation Commission consis

ting of one representative of the Government of the United Nations concerned and one

representative of the Government of Italy, .having equal status. If within three months

after the dispute has been referred to the Conciliation Commission no agreement has been

reached, either Government may ask for the addition to the Commission of a third member

selected by mutual agreement of the tWO Governments from nationals of a thud country...".
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b. Date, hour fu..d place of meetings

Permanent Court of Arbitration (Japanese House Tax Case), Protocol:

Article 7
The tribunal shall meet at a place to be designated later by the parties

as soon as practicable, but not earlier than two months .nor l~ter th~n three
months after the delivery of the counter-cases as proVIded In sectlon 3 of
this Protocol, and shall proceed impartially and carefully to examine and
decide the question at issue ...

Permanent Court of Arbitration (Muscat Dhows Case), Agreement:

Article 3, para. 1
The tribunal will meet at The Hague within a fortnight of the delivery

of the arguments.

Permanent CO:ll"t of Arbitration (Grisbadarna Case), Convention:

Article 6
The president of the tribunal of arbitration shall appoint the time and

place for the first meeting of the tribunal and shall summon the other
members to it.

Time and place for further meetings shall be decided by the tribunal of
arbitration.

Permanent Court of Arbitration (Casablanca Case), Compro!llis:
Article 5, para. 1

The tribunal shall meet at The Hague on May 1, 1909, and shall proceed
immediately to the investigation of the dispute.

Permanent Court of Arbitration (North Atlantic Coast Fisheries Case),
Special Agreement:

Article 8, para. 1
The tribunal shall meet within six months after the expiration of the

period above fixed for the delivery to the agents of the case ...

Permanent Court of Arbitration (Russian Indemnity Case), Comproll/is:

Article 4
The arbitral tribunal, as soon as it is constituted, shall meet at The Hague

at a date to be determined by the arbitrators and within one month from
the appointment of the umpire. Mter settling, in conformity with the
letter and the spirit of the Hague Convention of 1907, all questions of
procedure whicli may arise and which are not provided for in the present
cooJpromis, the said tribunal shall determine the date of its next meeting.

However, it is agreed that the tribunal cannot open the arguments
on the questions in dispute, either before the expiration of two months
or after the expiration of three months from the filing of the countercase
or the counter-reply provided for by Article 6 and later, by the arran
gements set forth in Article 8.
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Arbitral Commission, United States and Peru (Landreau Claim),
Protocol:

Article IV
The Commission shall, with the consent of the respective Government,

meet at the residence place of the President of the Commission, within
sixty days after the case IS ready for consideration, according to the 2nd para
graph of article X of this protocol, and shall hold all of its sessions in
the same place.

Arbitrator, Great Britain and Spain (British Claims in Spanish Morocco),
Agreement:

Article 5, para. 1
Mr. shall sit in Morocco at such times and such places as may

be agreed upon by him and the representatives of the two Governments ...

International Court of Justice, Rules:

Article 28, para. 1
The date and hour of sittings of the Court shall be fixed by the President.

c. Attendance, quorum

International Court of Justice, Statute:

Article 24
1. If, for some special reason, a member of the Court considers that

he should not take part in the decision of a particular case, he shall so
inform the President.
2. If the President considers that for some special reason one of the
members of the Court should not sit in a particular case, he shall give him
notice accordingly.

3. If in any such case the member of the Court and the President disa
gree, the matter shall be settled by the decision of the Court.

Article 25
1. The full Court shall sit except when it is expressly provided otherwise

in the present Statute.
2. Subject to the condition that the number of judges available to

constitute the Court is not thereby reduced below eleven, the Rules of
the Court may provide for allowing one or more judges, according to
circumstances and in rotation, to be dispensed from sitting.

3. A quorum of nine judges shall suffice to constitute the Court.

Idem, Rules:
Article 27

Members of the Court who are prevented by illness or other serious
reasons from attending a sitting of the Court to which they have been
summoned by the President, shall notify the President who will inform
the Court.

[Cf. Court of the European Coal and Steel Community, Rules, art. 26.]
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Article 29
If a sitting of the Court has been conven';ld and it is found that there

is no quorum, the President shall adjourn tl: e sittir,e; until a quorum has
been obtained. Judges chosen under article 31 of the Statute [Le., ad hoc
judges] shall not be taken into account for the caIculati')fi of the quorum.

[a. Court of the European Coal and Steel Community, Rules, art. 24.]

Sectioll 5. QtleJ'tiolJS to third Stafes

Franco-German Mixed Arbitral Tribunal, Rules:

Article 91

Toutes les fois que le tribunal aura aadresser une demande aune tierce
puissance, il priera les gouvernements fram,ais et allemand de la faire
parvenir au gouvernement de cette tierce puissance par une demarche
simultanee.
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CHAPTER II

THE OFFICE, SECRETARIAT, REGISTRY

Section 1. General

Mixed British and Portugnese Commission, Instructions:

Ar#cle XX
The Office of the Commission shall be separate from the residence of

either Commissioner ...

Permanent Court of Arbitration, Hague Convention 1907:
Article 43

2. An International Bureau serves as registry for the Court. It is
the channel for communications relative to the meetings of the Court;
it has the custody of the archives and conducts all the administrative
business.

3. The contracting Powers undertake to communicate to the Bureau,
as soon as possible, a duly certified copy of any conditions of arbitration
arrived at between them and of any award concerning them delivered by
a special tribunal.

4. They likewise undertake to communicate to the Bureau the laws,
regulations, and documents eventually showing the execution of the
awards given by the Court.

Mixed Claims Commission, United States and Germany, Rules:

Rnle II, para. 1
See p. 127 supra.

United States-Mexican General Claims Commission, Rules:

Rule I, para. 1
The Office of the Commission shall be maintained at the City of

Washington, where its records shall be kept.

Special Tribunal, Guatemala and Honduras (Honduras Borders Case),
Treaty :

Article XIII
•.. The Parties also authorise the Tribunal to organise its secretariat

as it deems best. To tr.is end the Parties undertake to place all the necessary
facilities at the Tribunal's disposal.
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General Claims Commission, United States and Panama, Rules:

Article 1
The Office of the Commission shall, until it is otherwise ordered, be

established and maintained in Washington, where its records shall be kept.

SectiolJ 2. PersolJllel

a. Secretary, Registrar, Deputy

:Mixed Board, United States and Mexico, Convention:

Article 11
The said board shall have two secretaries, versed in the English and

Spanish languages; one to be appointed by the President of the United
States, by and with the advice and consent of the Senate thereof, and the
other by the President of the Mexican Republic. And the said secretaries
shall be sworn faithfully to discharge their duty in that capacity.

Arbitral Commission, United States and Peru (Landreau Claim), Protocol:

Article VII
The Commission shall keep a record of all its proceedings. For this

purpose the President of the Commission shall appoint a Secretary who
shall be of his own nationality.

General Claims Commission, United States and Panama, Convention:

Article IV
The Commission shall keep an accurate record of the claims and cases

submitted, and minutes of its proceedings with the dates thereof. To
this end, each Government may appoint a Secretary; those Secretaries
shall act as joint Secretaries of the Commission and shall be subject to its
instructions. Each Government may also appoint and employ any neces
sary assistant secretaries and such other assistants as may be deemed
necessary. The Commission may also appoint and employ any other
persons necessary to assist in the performance of its duties.

[Cf. Mixed Claims Commission, United States and Germany, Agreement,
art. IV; and Arbitral Tribunal, United States and Great Britain, Special
Agreement, art. 5, para. 3.]

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 10
The Tribunal shall keep a record of its proceedings. The two Govern

ments shall assign to the Tribunal such amanuenses, interpreters and
employees as may be necessary.

International Court of Justice, Rules :

Article 14
1. The Court shall select its Registrar from amongst candidates proposed

by members of the Court. The members of the Court shall receive

134



adequate notice of the date on which the list of candidates will be closed

so as to enable nominations and information concerning the nationals of

distant countries to be received in suffident time.

2. Nominations must give the necessary particulars regarding the

candidates' age, nationality, university qualifications and linguistic attain

ments, their present occupation, their practical legal experience and their

experience in diplomacy and in the work of international organizations.

3. The election shall be by secret ballot and by an absolute majority

of votes.
4. The Registrar shall be elected for a term of seven years. He may

be re-elected.
5. If the Registrar should cease to hold his office before the expiration

of the term above mentioned, an election shall be held for the purpose

of appointing a successor. Such election shall be for a term of seven

years.
6. The Court shall appoint a Deputy-Registrar to assist the Registrar,

to act as Registrar in his absence and, in the event of his ceasing to hold

the office, to perform the duties until a new Re~istrar shall have been

appointed. The Deputy-Registrar shall be appomted under the same

conditions and in the same way as the Registrar.

[a. Court of the European Coal and Steel Community, Rules, art. 10,

paras. 1-4 and 6-8.] .

Franco-Italian Conciliation Commission, Rules:

Article 6

Un secretariat mixte, fran~s-italien, est cree pres de la Commission.

Court of the European Coal and Steel Communit-y, Rules:

Article 10, para. 5

Le greffier ne peut etre releve de ses fonctions que s'il ne repond plus

aux conditions requises; la Cour decide apres aVOlr cntendu les avocats

generaux et permis au greffier de presenter ses observations.

b. Declaration by Secretary, Registrar, Deputy

Mixed Board, United States and Mexico, Convention:

Article 11
See p. 134 supra.

International Court of Justice, Rules:

Article 15

1. Before taking up his duties, the Registrar shall makp the following

declaration at a meetmg of the Court :

"I solemnly declare that I willJerform the duties incumbent upon

me as Registrar of the Internation Court of Justice in all loyalty, dis

cretion and good conscience."

.2. The Deputy-Registrar shall make a similar declaration in the same

ClIcumstances.
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Court of the European Coal and Steel Community, Rules:

Article 11, para. 1
Les dispositions de l'article 2 du present reglement 1 sont applicables

au greffier et au.'l: greffiers adjoints.

c. Other personnel

Mixed Claims Commission, United States and Germany, Agreement:

Article IV, para. 2
The Commission may also appoint and employ any other necessary

officer or officers to assist in the performanL. its duties. The compen
sation to be paid to any such officer or officers shall be subject to the
approval of the two Governments.

General Claims Commission, United States and Panama, Convention:

Article IV
See p. 134 slIpra.

United States-Mexican General Claims Commission, Rules:

RI/le XII, para. 2
Persons employed in making translations for the Commission, and

interpreters and reporters of testimony employed at the hearings before
the Commission, shall be placed under the exclusive control and direction
of the Joint Secretaries, subject to the direction of the Commission.

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 10
See p. 134 sfpra.

International Court of Justice, Rules:

Article 17, para. 1
The officials of the Registry, other than the Deputy-Registrar, shall i

be appointed by the Court on proposals submitted by the Registrar.

Court of the European Coal and Steel Community, Rules:

Article 12, para. 1
Les fonctionnaires et employes sont nommes par la Cour. Le personnel

auxiliaire est nomme par re greffier, avec l'autorisation du President.

d. Declaration by other personnel
International Court of Justice, Rules:

Article 17, para. 2
Before taking up his duties, each official shall make the following decla

ration before the President, the Registrar being present:

1 See p. 128 supra.
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"I solemnly declare that I will perform the duties incumbent uRoa
me as an official of the International Court of Justice in all loyalty,
discretion and good conscience."
[Cf. Court of the European Coal and Steel Community, Rules, art. 12.]

e. Substitute for Registrar

International Court of Justice, Rules:

ArtiCle 19
If neither the Registrar nor the Deputy-Registrar can be present or

if both these offkes are vacant at the same time, the President shill appoint
an official of the Registry to act as a substitute for the Registrar for such
time as may be necessary.

[Cf. Court of the European Coal and Steel Community, Rules, art. 10,
para. 8.]

Section 3. Orgallizatiofl
Special Tribunal, Guatemala and Honduras (Honduras Borders Case),

Treaty:
Article XIII

See p. 133 supra.

International Court of Justice, Rules:

Article 18, para. 1
The Court shall prescribe and, when necessary, modify the plan of the

organization of the Registry and for this purpose shall request the Registrar
to make proposals.

[C£. Court of the European Coal and Steel Community, Rules, art. 13,
para. 1.]

Section 4. Directions, instructions
Mixed Claims Commission, United States and Peru, Convention:

Article VII
For tlJ.e purpose of facilitating the labors of the mixed commission,

each Government shall appoint a secretary to assist in the transaction of
their business and to keep a record of their proceedings, and for the conduct
of their business said commissioners are authorized to make all necessary
rules.

United States-Mexican General Claims Commission, Rules:

Rule XII, para. 1
The Joint Secretaries shall -
(a) Be subject to the directions of the Commission •••
[a. General Claims Commission, United States and Panama, Rules,

art. 35(a); Mixed Claims Commission, United St'ltes and Germany, Rules,
art. IV; and Arbitral Tribunal, United Stlltes and Great Britain, Special
Agreement, art. 5, para. 3.]
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International Court of Justice, Rules:

Article 23, para. 3
Instructions for the Registry shall be drawn up by the Registrar and

approved by the President.

Court of the European Coal and Steel Community, Rules:

Article 17, para. 3
Des instructions determinant le detail des attributions du greffe sont

fixees par le President.

Sectiol1 5. Records

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 1
The record of claims and proceedings I?rovided for in Article 5 of the

S{lecial Agreement shall consist of a register, a minute book, and such
other books as the Tribunal may from time to time order.

Rule 2
The titles of claims appearing in the schedule shall be entered in the

Register in the order in which the first pleading in respect of each of such
claims is filed.

Rule 3
The claims shall be separately numbered in the order in which the claims

are entered, and this designation by number shall be retained throughout
the proceedings.

Rule 4
In the space in the Register allotted to each claim shall be recorded all

the proceedings had in relation thereto.

Rule 5
The Minute Book shall contain a chronological record of all the pro

ceedings of the Arbitration, including the filing of all I?leadings, filing of
original documents, agreements of the agents, nonces, interlocutory
applications and decisions thereon, hearings before the Tribunal, and
awards.

Rttle 6
The Minute Book shall, at each sitting of the Tribunal, be signed by the

President of the Tribunal, and countersigned by the Secretaries.

Rule 7
The Register, the Minute Book, and the other books, if any, shall be

kept by the Secretaries of the Tribunal in duplicate.

Rule 8
On the conclusion of the Arbitration one set shall be handed to each

of the Agents. Documents filed with the Secretaries of the Tribunal
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under Rule 25 2 shall, on the conclusion of the Arbitration, be returned
to the party by whom they have been filed, and one copy of the pleadings
and of the awards filed in the Office of the Tribunal shall be handed to
each of the Agents.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 11, paras. 2-3
See p. 141 infra.

General Claims Commission, United States and Panama, Rules:

Article 3
Duplicate Books of Registry shall be kept, one by each Secretary, in

Spanish and English, respectively, in which there shall be prompdy entered,
on the formal filing of a claim with the Commission, the name of each
claimant and the amount claimed, a separate page being t'rovided for each
claim, whereon there shall be recorded all the proceedings with respect
to each claim as they occur.

Article 4
Each claim filed shall constitute a separate case before the Commission

and will be recorded as such. All claims will be numbered consecutively,
beginning with the one first filed as No. 1.

Article 5
In the same way there shall be kept two Minute Books, one by each

Secretary, in Spanish and English, respectively, which shall be identical,
and in which there shall be entered a chronological record of all proceedings
of the Commission. The Commissioners and the Secretaries shall sign
all Minutes.

Articie 6
The Secretaries shall also keep Duplicate Award Books in Ene;lish and

Spanish, in which shall be entered all awards, opinions, deciSIons and
orders of the Commission. Each such entry shall be signed by the Commis
sioners and by the Secretaries.

Article 7
The Secretaries shall keep such additional records as are required by

these rules or as may be ordered by the Commission.
[Cf. United States-Mexican General Claims Commission, Rules, Rule IT,

para. 1, and Rules X and XIT; French-Mexican Claims Commission, Rules,
art. 2-3, 5 and 51; and Mixed Claims Commission, United States and
Germany, Rules, role ITl.]

International Court of Justice, Rules:

Article 20
1. The General List of cases submitted to the Court for decision or for

advisory opinion shall be prepared and kept up to date by the Registrar
on the instructions and subject to the authority of the President. Cases

• See p. 204 infra.
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shall be entered in the list and numbered successively according to the date
of the receipt of the document bringing the case before the Court.

2. The General List shall contain the following headings:
1. Number in list.

II. Short title.
m. Date of registration.
IV. Registration number.
V. File number in the archives.

VI. Class of case (contentious procedure or advisory opinion).
VII. Parties.

VIII. Interventions.
IX. Method of submission.
X. Date of document instituting proceedings.

XI. Time-limits for filing pleadings.
XII. Prolongation, if any, of time-limits.

XIII. Date of closure of the written proceedings.
XIV. Postponements.
XV. Date of the beginning of the hearing (date of the first public

sitting).
XVI. Observations.
XVII. References to earlier or subsequent cases.

XVIII. Result (nature and date).
XIX. Removal from the list (cause and date).
XX. References to publications of the Court relating to the case.

3. The General List shall also contain a space for notes, if any, and
spaces for the inscription, above the initials of the President and of the
Registrar, of the dates of the entry of the case, of its result, or of its removal
from the list, as the case may be.

Court of the European Coal and Steel Community, Rules:

Article 14
1. nest tenu au greffe, sous la responsabilite du greffier, un registre,

paraphe par le President, sur lequel sont inscrites a la suite sans blancs,
toutes les causes, les actes de procedure y afferant et les pieces deposees
It leur appui dans l'ordre de leur presentation.

Dans le registre il ne sera rien ecrit par abreviation et aucune date ne
sera inscrite en chiffres.

2. Mention de l'inscription au registre sera faite par le greffier sur les
originaux et It la demande des parties sur les copies qu'elles presenteront
a cet effet.

3, Les inscriptions au registre et les mentions prevues au para. 2 ont
force d'actes authentiques.

4. Les modalites suivant lesquelles le registre est tenu sont determinees
dans les instructions du President au greffe visees al'article 17 § 3 du present
reglement.3

3 See p. 138 srpra.
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Mixed Claims Commission, United States and Germany, Rules:

Rule VII
The Secretaries shall:

(e) Make and keep, in the English langua~e, in books provided for
that purpose, duplicate minutes of all proceedings of each session of the
Commission, which minutes shall be read at the next session and, after
corrections if any are made, shall be approved and signed by the Commis
sioners and countersigned by the Secretaries.

(f) Keep a notice book in which entries may be made by either the
American or German Agent, and when so made shall be notice to the other
Agent and all others concerned.

(g) Provide duplicate books, in which shall be recorded all awards and
deetsions of the Commission signed by the Commissioners, or in case of
their disagreement, by the Umpire, and countersigned by the Secretaries.

Sec!ion 6. Duties 4

a. Administrative duties, communications

Permanent Court of Arbitration, Hague Convention 1907 :

Article 43, parti. 2
See p. 133 supra.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 11
Le secretariat du tribunal atteste sur la requete la date de sa reception

et en delivre un r~ au requerant ou a son mandataire.
En outre, a cette meme date, le secretariat fait mention, sur un registre

special (A), tenu sur papier libre, cote et paral?he par un president du tri
bunal du depot des requetes, ainsi que des PleCeS qui Ies accompagnent.
Tous actes ou documents ulterieurs sont aussi menttonnes sur ce registre
au fur et a mesure de Ieur reception.

Les pieces concernant une meme affaire porteront, sur le registre, un
meme numero d'inscription et recevront, en outre, chacune un numero
d'ordre suivant la date de Ieur entree.

Article 77
La sentence est inscrite asa date par Ies soins du secretariat sur le registre B

de la section qui 1'a rendue.

Article ,92

Le secretariat constituera, pour cha'lue requete, un dossier aux noms
du demandeur et du defendeur. Ce dossler portera le numero d'inscription
au registre et comprendra toute la procedure et tous Ies documents, Iettres,

, See also section 5, Records, p. 138 et seq.
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memoires, actes, titres et pieces quelconques, classes par ordre chrono-
logique. .

Les dossiers seront classes dans les archives du secretariat d'apres l'ordre
numerique d'inscription.

Article 93
Le secretariat tiendra a jour:
a) Un nchier alphabetique des noms des demandeurs et defendeurs,

avec les references aux numeros d'inscription et d'ordre portes sur le
registre;

b) Des nchiers de controle renvoyant a ce nchier alphabetique avec
l'indication :

10 des matieres faisant l'objet des litiges;
20 des Heux Oll ceux-ci ont pris naissance.

Article 94
Le secretariat tiendra, en outre, pour chaque section du tribunal un

registre (B) contenant le texte des decisions et sentences du tribunal.

Article 95
Pour toutes pieces deposees et tout depot consigne au secretaria t, celui-ci

clelivre un reclpisse.
Article 96

Toutes les notifications, communications et convocations du tribunal,
dans tout etat de la procedure, sont faites par lettres recommandees et
accompagnees cl'un avis de reception.

Mention en est faite par le secretariat sur le registre (B) de la section
que cela concerne.

French-Mexican Claims Commission, Rules:

Article 7
Des que les Secretaires recevront le memorandum ou declaration dont

il est question au paragraphe (a) de l'article precedent ou le memoire prevu
au paragraphe (b) du meme article,5 ils y porteront la date de sa retnise,
mention qui devra etre signee par eux; ensuite ils enregistreront la recla
mation sous le numero qui lw revient.

Article 51
Les Secretaires devront:

(e) DeIivrer sans retard a la partie adverse des expeditions des pieces
fondamentales, conclusions et autres documents retnis par l'une des parties;

United States-Mexican General Claims Commission, Rules:

Rule VI
••. The agents shall be required to take notice of all orders of the

Comtnission, and copies of each of such orders, certified by the Joint

• See p 150 i'lfra.
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Secretaries, shall be furnished to the Agents on the day on which it is
made or the following day.

[cr. General Oaims Commission, United States and Panama, Rules,
art. 22.]

Role XII, para. 1
The joint Secretaries shall-

(d) Indorse on each document presented to the Commission the date of
filing, and enter a minute thereof in the Docket.

[Cf. Mixed Claims Commission, United States and Germany, Rules,
art. VII (d); and General Claims Commission, United States and Panama,
Rules, art. 35 (d), adding the words :' and if the Government filing the
document shall so request, endorse on one copy, provided by it, a record
of the filing with the date thereof".]

(e) Enter in the Notice Book in Spanish and English all notices required
by these rules to be filed by the respective Agents WIth the Joint Secretaries;
and promptly give notice thereof to the Agent required to be notified
thereby. Entry shall also be made in said Notice Book of the date on
which said notice is given, and all proceedings in respect and in pursuance
of said notice. .

(f) Furnish to each Agent on the day of filing or the following day copies
of all pleadings, notices, and other papers filed with the Joint Secretaries
by the other Agent, and make due record thereof.

[cr. General Claims Commission, United States and Panama, Rules,
art. 35 (e).]

(g) ...

International Court of Justice, Rules:

Article 21
1. The Registrar shall be the regular channel for communications to and

from the Court.
2. The Registrar shall ensure that the date of despatch and receipt of

all communications and notifications may be readily verified. Communi
cations addressed to the agents of the parties shall be considered as having
been addressed to the parties themselves. The date of receipt shall be
noted on all documents received by the Registrar, and a receipt bearing
this date and the number under which the document has been registered
shall be given to the sender.

3. The Registrar shall, subject to the obligations of secrecy attaching
to his official duties, reply to all enquiries concerning the work of the
Court, including enquirIes from the Press.

4. The Registrar shall publish in the Press all necessary information as
to the date and hour fixed for public sittings.

5. The Registrar shall communicate to the government of the country
in which the Court, or a Chamber dealing with a case, is sitting, the names,
first names and description of the agents, counsel and advocates appointed
by each of the parties for the purposes of the CilSe.
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Article 23, para. 1
The Registrar shall be responsible for the archives, the accounts and

all administrative work. He shall have the custody of the seals and
stamps of the Court. The Registrar or his substitute shall be present at
all sittings of the Court and at sittings of the Chambers. The Registrar
shall be responsible for drawing up the minutes of the meetings.

Court of the European Coal and Steel Community, Rules:

Article 15
1. Sous l'autorite du President, le greffier est charge de la reception et

de la transmission de tous documents, ainsi que des significations que
comporte l'application des reglements de la Cour.

2. Le greffier assiste la Cour, les Chambres, le President et les juges dans
tous les actes et proces-verbaux de leur ministere.

Article 16
Le greffier porte a la connaissance du gouvernement de l'Etat oil siegent

la Cour ou les Chambres les nom, prenoms, profession et domicile des
agents et des avocats designes par les parties.

Article 17, para. 1
Sous reserve des dispositions de l'article 25 du present reglement 6 le

greffier assiste aux seances de la Cour et des Chambres.

Article 39
1. Les temoins et les experts sont cites par les soins du greffier.
2. Copie certifiee conforme de la denonciation des temoins ou experts

est transmise par le greffier a la Chambre, a l'avocat general et aux autres
parties.

La liste des temoins et experts dont l'audition a ete demandee par l'avocat
general ou par les parties dont l'offre de preuve a ete admise ou de ceux
que la Chambre a cites d'office, est transmise au greffe dans un deIai fixe
par la Chambre. Eile doit contenir les nom, prenoms, profession et domicile
des temoins ou experts avec l'enonciation oes faits Oll points sur lesque1s
doivent porter les depositions.

3. La citation doit contenir :
- les nom, prenoms, profession et domicile des parties en cause;
- les faits ou points sur lesque1s les temoins ou les experts seront

entendus;
- eventueilement la mention des dispositions prises par la Cour pour

le remboursement des frais encoUlUS par les temoins et experts et des
peines applicables aux temoins defaillaDts.

Article 83
1. Toutes les significations prevues au present reglement sont faites par

l'envoi recommande d'une copie de l'acte a signifier. La lettre est adressCe
au domicile eIu du destinataire et l'enve!oppe munie du sceau du greffe.

• See p. 243 infra, note at Intemational Court of Justice, Rules, art. 30.
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Les copies de l'original a signifier sont dressees et certifiees conformes
par le greffier, sauf le cas oil elles emanent des parties elles-memes, confor
mement a l'article 33, para. 2 du present reglement.7

2. La recommandation a la poste est faite avec demande d'avis de
reception. Le recepisse de depot et l'avis de reception sont annexes a
l'original de la piece a laquelle ils se rapportent.

b. Archives, accounts

Permanent Court of Arbitration, Hague Convention 1907:
Article 43

See p. 133 supra.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 30, para. 2
Aucun acte, piece ou document verse au dossier d'une cause ne peut

surtir du secretariat, sauf pour les besoins du tribunal.

Articles 92 and 93
See pp. 141-42 supra.

French-Mexican Claims Commission, Rules:

Article 51
Les Secretaires devront:
(a) Assurer la garde de tous les documents et registres de la Commission,

lesquels devront etre ranges et conserves dans des armoires de surete.
Ils devront donner toutes les facilites raisonnables aux Agents fran~s et
mexicain et a leurs avocats respectifs pour leur permettre d'examiner les
documents et registres et d'en prendre des extraits; toutefois, les documents
et registres ne devront pas etre retires des archives, sauf sur decision,
dument enregistree, de la Commission;

United States-Mexican \Jeneral Claims Commission, Rules:

RIde I, para. 1
See p. 133 supra.

Rule XlI, para.
The Joint Secretaries shall:

(b) Be the custodians of all documents and records of the Commission,
and keep them systematically arranged in safe files. While affording every
reasonaole facility to the Agents and their respective counsel to inspect
and mak~ excerpts therefrom, no documents or records shall be withdrawn
from the files of the Commission save by its order duly entered of record.

7 See p. 171 infra.
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[Cf. General Claims Commission, United States and Panama, Rules,
art. 35 (b); and Mixed Claims Commission, United States and Germany,
Rules, rule VII (b).] .

International Court of Justice, Rules:

Article 23, para.
See p. 144 supra.

Court of the European Coal and Steel Conununity, Rules:

Article 17, para. 2
Le greffier a la responsabilitc des archives et des publications de la Cour.

Il a la garde des sceaux.

c. Publications

International Court of Justice, Rules:

Article 22
A collection of the judgments and advisory opinions of the Court, and

also of such orders as the Court may decide to include therein, shall be
printed and published under the responsibility of the Registrar.

COUlt of the European Coal and Steel Community, Rules:

Article 17, para. 2
See p. 146 srtpra.

Artick 59
Un recueil imprimc de la jurisprudence de la Cour est public par les soins

du greffier.

d. Other duties
General Claims Commission, United States and Panama, Rules:

ArtiCle 35
The Secretaries, who shall act jointly in the performance of the powers

and duties assigned to them in these rules, shall:

(f) Perform such other duties as may from time to time be prescribed
by the Commission.

[a. United States-Mexican General Claims Commission, Rules, rule XII,
para. 1 (g); and Mixed Claims Commission, United States and Germany,
Rules, rule VII (b).]
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CHAPTER In
PROCEDURE BEFORE ARBITRATOR, COMMISSION,

TRIBUNAL. COURT

Section 1. Institutio11 of proceedhJgs

a. Time-limit

Mixed British and Portuguese Commission, General Rules:

Article XXIV
Periods for reception of Claims - The claims of persons residing in

London must be sent in within two months from the 10th of July, 1841;
those of persons resident elsewhere in the United Kingdom, within four
months from the same date; those of persons resident in any other part
of Europe, within eight months; and those of persons resident iil any
')ther part of the world, within twelve months from the above-specified
date.

Al'ticle XXV
Agents - No agent will be allowed tOjresent more than ten claims for

registration on anyone day; but, at the en of each of the respective periods
of 2, 4, 8 and 12 months, severally assigned in the next preceding Article
(XXIV), a grace of ten additional days will be allowed for the reception of
all claims, not previously registered, of parties residing within the limits
to which each of such prescribed periods applies.

Article XXVI
Final Limitation of such Periods - When the periods defined in

Article XXIV, and the ten additional days mentioned in Article XXV,
shall respectively have elapsed, no additional claims of persons residing
within those limits will be registered for adjudication by the Commission.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 5
Les requetes presentees apres l'expiration des delais vises a l'article 3

seront, sur la demande de la partie adverse, declarees irrecevables. Tou
tefois, le tribunal pourra les admettre si, en raison des clrconstances spe
ciales, il le juge equitable.

La.partie qui entend se prevaloir de la tardivite de la requete doit soulever
cette 'exception dans sa premiere piece de procedure en reponse a cette
requete.

Le president decidera si la question de recevabilite de la requete sera
examinee dans une audience speciale du tribunal ou al'audience principale.
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United States-Mexican General Claims Commission, Rules:

RJlle III

5. Any claim loss for or dama~e accruing prior to September 8, 1923,
shall be @ed with the Commiss!On either in the manner mentioned in
clause (a) or in clause (b) of section 2 1 hereof, before the 30th day of August,
1925, unless in any case rea~ons for t'1e delay satisfactory to the majority
of the Commissioners shall b... established, and in such case the period for
filing may be extended by the Commission to any date prior to February 28,
1926.

6. Any claim for loss or damage accruing on or after September 8, 1923,
shall be filed in a similar manner before the 30th day of August 1927.

[Cf. French-Mexican Claims Commission Rules, art. 8 and 9.1

General Claims Commission, United States and Panama, Convention:

Article VI, para. 1
Every such claim for loss or damage accruing prior to the signing of this

Convention, shall be @ed with the Commission within four months from
the date of its first meeting, unless in any case reasons for the delay, satis
factory to the majority of the Commissioners, shall be established, and in
any such case the period for filing the claim may be extended not to exceed
two additional months.

General Claims Commission, United States and Panama, Rules:

Article 10
In view of the special circumstances of this arbitration and the limited

time allowed for the development of the pleadings, each Government in
order to facilitate the work of the other Government, shall file with the
Commission on or before May 15, 1932, a formal notice of all claims
intended to be presented by it to the Commission, which notice shall
contain the names of the claimants, a brief statement of the nature of each
claim, and the amount thereof.

Article 11
All Memorials of claims shall be filed with the Commission on or before

August 22, 1932.

b. Filing of claim

Franco-German Mixed Arbitral Tribunal, Rules:

Article 2
L'instance est introduite aupres du tribunal par une requete adressee a

son siege.

Franco-Bulgarian Mixed Arbitral Tribunal, Rules:
Article 3

Dans un deIai de trois mois, a dater de la publication du re~lement
de procedure ou adater du fait qui doit donner lieu ala requete, SI ce fait

1 See p. 150 infra.
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est posterieur a la publication du reglement de procedure, le demandeur
fera connaitre par une requete dite premonitoire qu'il est dans l'intention
de deposer une requete definitive au tribunal.

La requete premonitoire contiendra les indications prevues aux lettres a)
et b) de I'article 6 du present reglement 2 et l'indication approximative de
la date a laquelle la l:equete definitive pourra etre presentet",

La requete premonitoire est redigee en un seul exemplaire. Les agent;
des gouvernements peuvent en prendre connaissance au secretariat.

Le depot de la requete premonitoire ne comporte aucun frais.
Le requerant peut toujours faire savoir au tribunal qu'il renonce adeposer

une requete definitive.
Les requetes definitives doivent etre presentees dans un delai d'un an it

dater de la publication du reglement de procedure.
Si le fait qui donne lieu a la requete e~t posterieur aI'expiration du delai

susvise, la requete doit etre deposee dans un delai de trois mnis adater du
jour ou le fait dont il s'agit s'est produit.

Le tribunal, apres un examen des circonstances, peJt admettre les requetes
qui n'auront pas ete precedees de requetes premonitoires, comme il est
prevu ci-dessus.

Mixed Claims Commission, United States and Germany, Rules: '

Rule IV (a)
A claim shall be treated as formally filed with the Commission, upon

there being presented to th- Secretaries a memorial, petition, or written
statement containing a clear and concise statement of the facts upon which
the claim is based, the amount thereof, the nationality of the claimant,
and a full disclosure of the nature and extent of the interest of claimant,
and all others therein, accompanied by copies of all documents and other
proofs in support of such claim then in the possession of the American
Agent; which memorial, petition, or written statement shall be signed or
endorsed by the American Agent, and an endorsement of filing, with the
date thereof, made thereon and signed by the Secretaries.

French-Mexican Claims Commission, Rules:

Article 6
Dne reclamation sera consideree comme formellement presentee a la

Commission:
(a) par la remise aux Secretaires d'un memorandum ou dedaration,

etabli en deux originaux signes par l'Agent franc;ais ou par une a', .re per
sonne dilment designee par celui-ci pour signer en ses lieu et place, et
CO!ltenant le nom du demandeur, l'exposition sommaire de la reclamation
et le montant de cette derniere. Toutefois, l'Agent mexicain ne sera pas
tenu de repondre, et la Commission n'examinera aucune reclamation ainsi
presentee par voie de memorandum, jusqu'a ce qu'ait ete remis le memoire
prevu par le present reglement.

'See p. 172 infra, note at Frar-r.o-German Mixed Arbitral Tribunal, Rules, art. 6.
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(b) lorsque, sans memorandum ou declaration prciliminaire, l'Agent
fran!flUs remettra aux Secretaires un memoire en deux originaux, accom
pagne des documents a I'appui de la reclamation, qui, en ce moment,
seront entre les mains dudlt Agent.

United States-Mexican General Claims Commission, Rules:

Rule Ill, para. 1

All claims must be filed by the respective Governments through or in
the name of the Agents thereof.

[Cf. General Gaims Commission, United States and Panama, Rules)
art. 8.]

Rule Ill) para. 2

A claim shall be deemed to have been formally filed with the Com
mission:

(a) Upon there being presented to the Joint Secretaries a memorandum
or statement, in duplicate, one in English and one in Spanish, setting forth
as to the I:Jaim asserted in said memorandum or statement the name of the
claimant, a brief statement of the nature of the claim and the amount
thereof; or

(b) Upon there being presented to the Joint Secretaries a memorial in
duplicate, one in English and one in Spanish) complying with the provisions
of Rule IV, Section 2.3

[Para. 2 (b): cf. General Gaims Commission, United States and Panama)
Rules, art. 9.]

International Court of Justice, Statute:

Ariicle 40, para.

Cases are brought before the Court) as the case may be) either by the
notification of the special agreement or by a written application addressed
to the Registrar . . . .

IdenJ) Rules:
Article 32

1. When a case is brought before the Court by means of a special agree
ment, Article 40, paragraph 1, of the Statute shall apply.

2. When a case is brought before the Court by means of an application)
the application must, as laid down in Article 40, paragraph 1) ofthe Statute,
indicate the party making it) the party against whom die claim is brought
and the subject of the dispute. It must also) as far as possible, specify the
pr9vision on which the applicant founds the jurisdiction of the Court, state
the precise nature of the aaim and give a succinct statement of the facts
and grounds cm which the claim is based) these facts and grounds being
developed in the Memorial) to which the evidence will be annexed.

3 See p. 174 infra) note at Fn:nch-Mexican Claims Commission Rules, art. 11.
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Franco-Italian Conciliation Commission, Rules:
Article 8, para. 1

L'action debute, devant la Commission de Conciliation, par une requete
introductive deposee au Secretariat par l'Agent du Gouvernement interesse
et signee de lui.

Court of the European Coal and Steel Community, Rules:

Article 29, para. 1
Toute demande tendant a soumettre une affaire a la Cour doit revetir

la forme d'une requete presentee par ecrit et signee par le requerant ou par
la personne qui le represente ou, le cas echeant, qui l'assiste, conformement
aux articles 20 et 22 du Statut.4

c. Appointment of representative

Franco-German Mixed Arbitral Tribunal, Rules:

Article 6
La requete contient:
(a) Les nom, prenoms, profession et domicile des parties, ainsi que, le

cas echeant, la designation et le domicile du mandatatre du requerant;

International Court of Justice, Rules:

Article 35
1. When a case is brought before the Court by means of a special agree

ment, the appointment of the agent or agents of the party or parties filing
the special agreement shall be notified at the same time as the special
agreement is filed. If the special agreement is filed by one only of the
parties, the other party shall, when acknowledging receipt of the notific
ation of the filing of the special agreement or failing this, :;,s soon as possible,
inform the Court of the name of its agent.

2. When a case is brought before the Court by means of an application,
the application, or the covering letter, shall state the name of the agent of
the applicant government.

3. The party against whom the application is made and to whom it is
notified shall, when acknowledging receipt of the notification, or failing
this, as soon as possible, inform the Court of the name of its agent.

4. Applications to intervene under Article 64 of these Rules 5, inter
ventions under Article 66 6 and requests under Article 78 7 for the revision,
or under Article 79 8 for the interpretation, of a judgment, shall similarly;'
be accompanied by the appointment of an agent.

• See p. 157 and p. 175 infra.
t See p. 229 illfra.
t See p. 233 infra.
'See p. 256 i'lfra.
B See p. 256 infra.
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d. Statement of address for service

Franco-German Mixed Arbitral Tribunal, Rules:

Article 6
La requete contient:

(b) L'indication d'un domicile: elu au siege du tribunal ou au bureau de
I'office des biens et interets prives de l'Etat dont le requerant est ressor·
tissant;

International Court of Justice, Rules:

Article 35, para. 5
The appointment of an agent must be accompanied by a statement of

an address for service at the seat of the Court to which all communications
relating to the case should be sent.

Court of the European Coal and Steel Community, Rules:

Article 29, para. 2
La requete doit contenir election de domicile au siege de la Cour aux

fins de la requete et de ses suites.

e. Notification of defendant
Mixed Claims Commission, United States and Germany, Rules:

Rule IV (b)
The docketing of a claim so filed 9 shall be notice to Germany of its

filing.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 12
Des sa reception de la requete, le secretariat fait l'expedition des copies

mentionnees a l'article 9.10 -
La- communication a la partie adverse se fait par lettre recommandee,

avec un avis de reception.
Lorsqu'il resulte d'une constatation d'un agent que le domicile ou la

residence du defendeur est inconnu, ou qu'une lettre recommandee n'a pu
lui ctre remise, le {'resident requiert l'agent de l'Etat dont le defendeur est
ressortissant de fme la notHication cofiformement au mode de la loi du
lieu ou elle doit ctre faite.

Arbitrator, United States and Guatemala (Shuf~ldt Claim), Exchange
of Notes:

Article 5
Each party shall deliver to the other party a textual copy of its statements,

allegations and proofs when the originals thereof are submitted to the
Arbitrator.

• See Rule IV (0), p. 149 supra.
10 See p. 170 infra.
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General Claims Commission, United States and Panama, Rules:

Article 22
The filing with the Secretaries of any of the above pleadings, shall

constitute notice thereof to the opposite party and shall be deemed a
compliance with these rules as to any notice reqwred to be given hereunder.

[Cf. United States-Mexican General Claims Commission, Rules, rule VI;
and French-Mexican Claims Commission, Rules, art. 50.]

International Court of Justice, Rules:

Article 33
1. When a case is brought before the Court by means of an application,

the Registrar shall forthwith transmit to the party against whom the claim
is made a copy of the application certified as correct.

2. When a case is brought before the Court by means of a special agree
ment filed by one only of the parties, the Registrar shall forthWIth notify the
other party that it has been so filed.

[Cf. Court of the European Coal and Steel Community Rules, art. 33,
para. 2; and Arbitral Tribunal, United States and Great Britain, Rules,
rules 23-24.]

Franco-Italian Conciliation Commission, Rules;

Article 10
Le Secretariat de la Commission, immediatement:

3. Communique sous trois jours un exemplaire de la requete et du bor
dereau susdits, a l'Agent du Gouvernement defendeur.

f. Notification of others

International Court of Justice, Rules:

Article 34
1. The Registrar shall forthwith transmit to all the members of the

Court copies of special agreements or applications submitting a case to
the Court.

2. He shall also transmit copies: (a) to Members of the United Nations
through the Secretary-General and (b), by means of special arrangements
made for this purpose between them and the Registrar, to any other States
entitled to appear before the Court.

g. Advance of costs 11

Franco-German Mixed Arbitral Tribunal, Rules:

Article 97
En, dehors des parties dont les agents reconnaitraient l'insolvabili.te et

soutiendraient l'instance, le demandeur consigne au secretariat une somme
forfaitaire pour assurer l~s frais du tribunal et de la procedure engagee.

11 Cf. p. 246, infra.
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Cette somme est, au minimum, de cent francs et au maximum de
db!: mille francs. Son montant est determine, en tenant compte de l'impor.
tance du litige, par le president, qui fixe au demandeur le delai dans lequel
la consignation doit etre faite.

Si, au cours de l'instruction, la somme fixee apparait insuffisante, le pre.
sident peut, d'office ou sur requete, l'augmenter, sans etre lie par le maximum
ci-dessus.

Ces dis{lositions sont applicable.s .au de~endeur qui ~rend des conclusions
reconventlonnelles et au tiers qw lIltervleat au proces.

La consignation peut aussi etre faite ala Banque de France et ala Reichs
bank allemande, au compte du Tribunal Arbitral Mixte franco-allemand.

Les montants a consigner en marks allemands seront calcules au taux
moyen du franc fran~s cote ala Bourse de Geneve durant le mois qui a
precede la date de la consignation.

Les dispositions de cet article ne derogent en rien au paragraphe 20,
alinea 2, de l'annexe de l'article 296 du Traite de Versailles.12

Permanent Court of Arbitration (Island of Palrnas Case), Spt::cial
Agreement:

Article VI
Immediately after the exchange of ratification of this special agreement,

each party shall place in the hands of the Arbitrator the sum of one hundred
pounds sterling by way of advance of costs.

[a. Permanent Court of Arbitration (Religious Properties Case),
Compromis, art. 11, para. 2; idem (Island of Timor Case), Compronlis, art. 8;
idem (Manouba Case), CompronJis, art. 4; idem (Carthage Case), Compromis,
art. 4; idem (Casablanca Case), Conlpromis, art. 4.] 13

SectiolJ 2. Representation of Parties
Projet, 1875:

Article 13
Chacune des parties pourra constituer un ou plusieurs representants

aupres du tribunal arbitral.

la Article 296 of the Peace Treaty of Versaiik", Annex, para. 20, sect. 1-2 :" Where one
of the parties concerned appeals against the joint decision of the two Clearing Offices he
shall make a deposit against the costs, which deposit shall only be refunded when the first
judgment is modified in favour of the appellant and in proportion to the success he may
attain, his opponent in case of such a refund being required to pay an equivalent proportion
of the ,costs and expenses. Security accepted by the Tribunal may be substituted for a
deposit.

.. A fee of 5 per cent of the amount in dispute shall be charged in respect of all cases
brought before the Tribunal. This fee shall, unless the Tribunal directs otherwise, be
borne by the unsuccessful party. Such fee shall be added to th.~ deposit referred to.
It is also independeot of the security."

11 See also Hague Convention 1907, art. 52, para. 1 :" The Powers which have recourse
to arbitration sign a compromis, in which are defined... the amount of the sum which each
party must deposit in advance to defray the expenses."
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Article 4
Each Party to this agreement shall have one representative, who may

be a lawyer, to state and argue the cases bet'::>re Mr. , present

Arbitral Tribunal, Chile and France, Convention 1894:

Article 4
Chaque Gouvernement pourra constituer un agent qui veille aux interets

de ses cornmettants et en pre=e la defense; qui presente des petitions,
documents, interrogatoires; qui pose des conclusions ou y reponde; qui
appuie scs affirmations et refute les affirmations contraires, qui en fournisse
les preuves, et qui, devant le tribunal, par lui-meme ou par l'organe d'un
homme de loi, verbalement ou par ecrit, conformement aux regles de pro
cedure et aux voies que le tribunal lui-meme arretera en commen!rant ses
fonctions, expose les doctrines, principes legaux ou precedents qui con
vie=ent a sa cause.

[Cf. Arbitral Tribunal, Chile and France, Convention 1882, art. 5.]

Permanent Court of Arbitration, Hague Convention 1907:
Article 62

The parties are entitled to appoint special agents to attend the tribunal
to act as intermediaries between themselves and the tribunal.

They are further authorized to commit the defence of their rights and
interests before the tribunal to counsel or advocates appointed by them
for this purpose. .

The members of the Permanent Court may not act as agents, counsel
or advocates except on behalf of the Power which appointed them members
of the Court.

Franco-German Mixed Arbitral Tribunal, Rules:
Article 83

Les parties peuvent se faire representer devant le tribunal par des man
dataires et se faire assister de conseils. Les mandataires re<;oivent valable
ment toutes notifications, communications et convocations du tribunal.

Le president peut exiger la comparution personnelle.

Article 84
Les mandataires et conseils des parties ne peuvent etre choisis que dans

les categories suivantes:
10 Les avocats aux barreaux des cours ou tribunaux fran!rais ou allemands;
20 Les avoU(~s pres les cours ou tribunaux fran~s;

30 Les professeurs ou agreges des facultes de droit de l'Etat fran~s ou
des Etats allemands;

40 Les membres ou associes de l'Institut de droit international.
Les mandataires et conseils peuvent, ~wec l'autorisation du tribunal, se

faire assister d'avocats pres le « Patentamt » allemand «( Patentanwalte »)
et d'ingenieurs-conseils, dans le cas OU l'affaire presente des questions
techniques.

Arbitrator, Great Britain and Spain (British Claims, Spanish Morocco)
Agreement:
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documents and examine witnesses. This representative may be assisted
by as many experts as each Party desires to name.

General Claims Commission, United States and Panama, Convention:

Article Ill, para. 2

Each Government may nominate agents or counsel who will be author
ized to present to the Commission orally or in writing, all the arguments
deemed expedient in favor of or against any claim. The agents or counsel,
of either Government may offer to the Commission any documents, affid
avits, interrogatories or other evidence desired in favor of or against any
claim and shall have the right to examine witnesses under oath or affirmation
before the Commission, in accordance with such rules of procedure as the
Commission shall adopt.

[Cf. United States-Mexican General Claims Commissior., Convention,
art. Ill, para. 2; and as far as the first sentence only is conceued, cf. French
Mexican Claims Commission, Convention, art. IV, para. 2; and Mixed
Claims Commission, United States and Germany, Agreement, art. VI,
para. 1.]

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 2

Each Government shall appoint one or more representatives who shall
have the authority necessary to appear before the Arbitrator and to repre
sent it.

Article 3
The first day of February 1930 is fixed as the day on which the representat

ives of the parties shall present their credentials to the Arbitrator either in
person or through their respective consular officers. If they be in good
and due form, the Arbitrator shall declare the proceedings open.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 3
The two Governments shall within fourteen days of the date of the

signature of the present agreement each appoint an agent for the purposes
of the arbitration and shall each communicate the name and address of
their respective agents to each other and to the arbitrator.

International Court of Justice, Statute:

Article 17, para. 1
No member of the Court may act as agent, counsel or advocate in any

case.
Articie 42

1. The parties shall be represented by agents.
2. They may have the assistance of counsel or advocates before the

Court.
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3. The agents, counsel and advocates of parties before the Court shall
enjoy the privileges and immunities necessar to the independent exercise
of their duties.

France ~talian Conciliation Cf)r,mllssion, Rules:

Article 5
Chacun des deux Gouvernements est represente devant la Commission

par un Agent qui peut tant se faire suppleer que se faire assister de personnes
Idoines.

Ledit Agent est l'intermediaire oblige entre la Commission et le Gouver
nement qu'il represente, notamment pour l'application de l'article 83,
paragraphe 5.14

Court of the European Coal and Steel Community, Code:

Article 20

The States and the different institutions of the Community shall be
represented before the Court by representatives appointed for each case;
the representative may be assisted by an advocate admitted to the bar of
one of the member States.

Enterprises and all other individuals or legal entities must be represented
by an advocate admitted to the bar of one of the member States. .

The representatives and advocates appearing before the Court shall have
the rights and guarantees necessary for the independent performance of
their duties, under the conditions fixed in rules to be established by the
Court and submitted to the approval of the Council.

The Court shall have, with respect to the advocates who appear before
it, the powers normally recognized in this regard to courts and tribunals,
under the conditions fixed by the same rules.

Professors of the member States whose national law allows them to
plead shall have the same rights before the Court as are recognized to
advocates by the present Article.

Idem, Additional Rules:

Article premier
1. Dans une affaire soumise a la Cour de Justice, les agents representant

un Etat ou une Institution de la Communaute, ainsi que les avocats qui se
presentent devant elle ou devant une autorite judiciaire commise par elle
en vertu d'une commission rogatoire jouissent de l'immunite de juridiction
pour les paroles prononcees et les ecrits produits par eux dans l'exercice
de leurs fonctions.

2. Les agents et avocats jouissent en outre des facilites suivantes :
a) Inviolabilite des documents.
Tous papiers et documents relatifs a la procedure dans laquelle ils

ass~stent ou representent les parties sont exempts de fouille et saisie.

'" Treaty of Peace with Italy, signed on 10 January 1947, art. 83, para. 5 :" The parties
undertake that their authorities shall furnish directly to the Conciliation Commission all
assistance which may be within their power."
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En cas dt: .::ontestation, les organes de la douane ou de la police peu
vent sceller Ies papiers et documents en question qui sont alors transmis
sans delai a la Cour, pour qu'ils soient verifies en presence du Greffier
de la Cour et de l'interesse.

b) Attribution de devises.
Les agents et avocats ont droit a l'attribution des devises necessaires

a l'accomplissement de leur tache.
c) Liberte de deplacement.
Les agents et avocats jouissent de la liberte de deplacement pour

autant que le deplacement est necessaire a l'accomplissement de leur
tache.
3. Les memes regles s'appliquent aux professeurs jouissant du droit de

plaider devant la Cour.
Article 2

Pour beneficier des privileges, immunites et facilites mentionnes a
l'article premier, doivent justifier prealablement de Ieur qualite:

a) Les agents, p~r un document officiel dellvre par l'Etat ou l'Institution
qu'ils representent; copie de ce document est immediatement notifiee au
Greffier de la Cour par l'Etat ou I'Institution;

b) Les avocats et Ies Professeurs, par une piece de legitimation signee
par le Greffier de la Cour. Copie de cette piece est adressee par le Greffier
aux Gouvernements des Etats membres, ccnformement a l'article 16 du
Reglement de la Cour. Sa validite, limitee a un terme fixe, peut toutefois
etre etendue ou restreinte selon la duree de la procedure.

Article 3
1. Les privileges, immunites et facilites sont accordes aux agents, aux

avocats, alnsi qu'aux professeurs jouissant du droit de plaider devant la
Cour exclusivement dans l'interet de l'instance.

2. La Cour peut lever l'immunite Iorsqu'elle estime que la levee de cette
immunite n'est pas contraire aux interets de I'instance.

Section 3. COIlSJ/ltatioll 1/-'ith Parties on procedure

International Court of Justice, Rules:

Article 37, para. 1
In every case submitted to the Court, the President will ascertain the

views of the parties with regard to questions of procedure; for this purpose
he may summon the agents to meet him as soon as they have been appointed.

Section 4. WrittetJ proceedings

a. Pleadings: number, order, time-limit, place of delivery

Permanent Court of Arbitration, Hague Convention 1907:

Article 63

The written pleadings consist in the communication by the respective
agents to the members of the tribunal and the opposite party of cases,
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counter-cases, and, if necessary, of replies; the parties annex thereto all
papers and documents relied on in the case. This communication shall
be made either directly or through the intermediary of the Interuational
Bureau, in the order ;md within the time fixed by the compromis.

The time med by the compromis may be extended by mutual agreement
by the parties, or by the tribunal when the latter r.onsiders it necessary for
the purpose of reaching a just decision.

ArHcle 67
After the close of the pleadings, the tribunal is entitled to refuse discus

sion of all new papers or documents which one of the parties may wish
to submit to it without the consent of the other party.

ArHcle 68

The tribunal is free to take into consideration new papers or documents
to which its attention may be drawn by the agents or counsel of the parties.

In this case, the tribunal has the right to require the production of these
papers or documents, but is obliged to make them known to the opposite
party.

ArHcle 69
The tribunal can, besides, require from the agents of the parties- the

production of all papers, and can demand all nece~sary explanations. In
case of refusal the tribunal takes note of it.

Arbitral Tribunal, United States and Great Britain, Rules:

Rnle 9
The pleadings shall, in respect of each claim, consist of a Memorial and

an Answer. The claimant Government shall also be entitled to file a
Reply if it thinks necessary.

Rnle 10
'":"he pleadings on either shall be prepared with all dispatch and filed as

SOUll as may be reasonably possible after the making of these rules.

Rule 20
There shall be no written pleadings other than the Memorial, the Answer,

and the Reply except by agreement between the Agents or by ordet of the
tribunal.

Rule 23
Twenty-eight copies of all pleadings, and of further evidence under Rule

19,15 if any, shall be delivered at the Office of the Tribunal.

Franco-German Mixed Arbitral Tribunal, Rules:

ArHcle 13
Dan~ le deIai de deux moi~ des la reception par le defendeur de la requ!te

introductive d'instance, celui-ci deposera sa reponse au secretariat.

16 See p. 201 ifffra.
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Article 26, para. 1
Dans le delai d'un mois des la reception de la reponse, le demandeur

peut deposer au secretariat une replique.

Article 28, para. 1
Dans le deIai d'un mois des la reception de la replique, le defendeur peut

deposer au secretariat une duplique ...

Arbitral Commission, United States and Peru (Landreau Claim),
Protocol:

Article X, para. 1
The case of the United States and supporting evidence shall be presented

to the Government of Peru through ltS duly accredited representative at
Washington as soon as possible, and, at the latest, withiti four months
from the date when this agreement becomes effective. The Government
of Peru shall submit in like manner, through its representatives at
Washington, its full answer to such case within five months from the date
of the presentation of the case of the United States. The Government
of the United States shall present in like manner its reply to the answer of
the Peruvian Government, which reply shall contain only ::natters in reply
to the case of the Government of Peru, within three months from the date
of the filing of the Peruvian answer, and Peru may, in like manner, within
four montbs, present a reply to the replv of the Government of the United
States. The ane~ations and documents' of each party shall be presented at
least in quintuplicate.

French-M(;xican Claims Commission, Rules:

Article 10
Les pieces fondamentales seront le memoire, le contre-memoire, les

pieces relatives aux exceptions, la replique et la duplique, si les Agents
aesirent presenter ces deux dernieres, les modifications aces diverses
pieces, et les conclusions. D'autres pieces pourront cependant etre pre
sentees, si les Agents en conviennent, ou si la Commission en decide alnsi.
Chaque partie aura le droit de repondre sur faits nouveaux.

Article 14, para. 1
Le contre-memoire sera remis aux Secretaires en deux originaux, dans les

soixante jours de la remise du memoire, a moins CJ.ue ce delai n'ait ete
proroge par accord des Agents, signifie aux Secretalres, ou par decision
de la Commission, sur conclusions dfunent signifiees.

Article 15, para. 1
Lorsque le demandeur desirera repliquer, il remettra aux Secretaires sa

replique, en deux originaux, dans les trente jours comptes a partir du jour
ou a ete remis le contre-memoire, a mcins que ce dela! ne SOlt proroge par
accord des Agents, dfunent signifie aux Secretaires, ou par decision de la
Commission, sur conclusions dliment signifiees.

Article 16
Lorsque l'Agent mexicain desirera dupliquer, il remettra aux Secretaires

sa duplique, en deux originaux, dans les quinze jours comptes a partir du
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jour ou a ete remise la replique, a moins que ce delai ne soit proroge par

accord des Agents, diiment signifie aux Secretaires, ou par decision de la

Commission, sur conclusions dument signifiees. La duplique sera soumise

aux memes regles que la replique.

Article 48

A la requete de l'un des A~ents, dument signifiee a l'autre, celul-ci sera

tenu de {ournir dans un delaI raisonnable la traduction complete ou par

tielle d'une piece ou d'un document remis par lui; en attendant la remise de

cette traduction, les delais fixes par le present reglement seront suspendus.

La Commission pourra ordonner, d'office, la traduction complete ou par

tielle d'une piece ou d'un document.

United States-Mexican General Claims Commission, Rules:

Rule IV, para. 1

The written pleadings shall consist of the Memorial, the Answer and the

Reply, if desired, unless by agreement between the Agents, confirmed by

the Commission, or by order of the Commission, othel pleadings are

allowed. The pleadings shall be accompanied by copies of all documents

and other proofs upon which either Government relies in support or in

defense of a claim. All statements concerning and discussion of matters

of law shall be confined to such briefs as may be filed or ora~ arguments as

may be made in support or in defense of a claim.

R1IIe IV, para. 3

The al1swer.

(a) The answer in each case shall be filed with the Joint Secretaries within

sixty (60) days from the date on which the memorial is filed, unless prior

to the termination of that period the time be extended by stipulation be

tween the A~ents, duly filed with the Joint Secretaries and confirmed by

the CommiSSIon. Where an extension is desired by either Agent, and the

Agents fail to enter into a stipulation with regard thereto, the Commission

may, after due notice and hearing, order an extension for good cause shown

on motion made prior to the termination of the aforesaid period of sixty (60)

days.
(b) ...

Rule IV, para. 4

The replY.
(a) Where a reply is deemed necessary in any case, it may be filed with

the Joint Secretaries within thirty (30) days from the date on which the

Answer is filed, unless prior to the termination of that jeriod the time

be extended by stipulation between the Agents, duly file with the Joint

Secretaries and confirmed by the Commission. Where an extension is

desir~d by either Agent, and the Agents fail to enter into a stipulation with

regard theteto, the Commission may, after due notice and hearing, order

an extension for good cause shown on motion made prior to the termin

ation of the aforesaid period of thirty (30) days.

(b) •••
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Rule VII, para. 1
A motion to dismiss a claim may be made at any time-after the docketing

thereof and before final submission to the Commission for good cause
shown in the motion, and apparent on the face of the record, going to the
jurisdiction of the CommisslOn or the merits of the claim. In all cases in
which one of the parties has made a motion to dismiss a claim filed by the
other, the running of the periods of time provided in the rules for the filing
of the Answer to the Memorial or to any other pleadings relative to the
claim concerned and which may have been presented prior to the date of
the motion, shall be suspended.

Rule VII, para. 5
A motion to dismiss a claim once filed may be withdrawn only by leave

of the Commission first had and obtained. In its order (1) granting such
leave, or (2) denying a motion to withdraw and overruling the motion to
dismiss, the Commission will prescribe such terms as it may see fit, including
the time within which an Answer may be filed and the tIme within which
the case will be heard on its merits, any provision in these rules to the
contrary notwithstanding.

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 4
The representatives of the parties shall submit to the arbitrator ~ written

statement which shall comprise their respective points ofview in the relation
of the facts, the statements of the juridic point upon which their cause is
based and all the proofs which they may wish to ~resent as basis for their
claims. They may be set forth In English or 10 Spanish. The term,
within which the statement of their cause must be presented by the parties,
is that of thirty Jays counted from the time when the Arbitrator declares
the proceedings open.

Article 6
Within sixty days counted from the day on which the last of the parties

presented the statement of its cause, in conformity with article 4, each
party shall have the right to present a written reply to the allegations of
the other party. A copy of that reply shall be delivered to the other at
the time of being presented to the Arbitrator.

Article 7
Within thirty days following the termination of the sixty days' period

mentioned in article 6, the parties may l'resent oral or written arguments
to the Arbitrator, summarizmg the proofs and arguments produced in the
statements, but no additional evidence shall be presentea except at the
request of the Arbitrator.

General Claims Commission, United States and Panama, Rules:

Article 12
The written pleadings shall consist of the Memorial and the Answer,

and if the parties so desire, a Brief and a Reply Brief, respectively •..
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Article 14 (a)

The Answer in each case shall be filed with the Secretaries within two

calendar months from the date on which the Memorial is filed.

Article 15 (a)

1£ claimant Government desires to file a Brief in support of a claim, such

Brief must be filed with the Joint Sectetadat within two calendar months

from the date of the filing of the Answer.

A,'ticle 16

Where an Agent deems it necessary to answer a Brief, he may do so by

presenting a Reply Brief within two calendar months from the date on

which the Brief was filed. The Reply Brief shall contain the respondent

Government's full written arguments.

Article 17

In view of the special circumstances of this arbitration and the existing

agreements between the two Governments, no opportunity shall be

afforded for dilatory proceedings of any kind, including amendments to

the four pleadings provided for above.

Article 20

Documents not filed in accordance with these rules shall be rejected by

the Commission.

Arbitrator, Finland and Great Britain (Finnish Shipowners Case),

Agreement:
Article 4

Memorials and counter-memorials shall be transmitted to the Arbitrator

at his ordinary residence.

Tribunal, United States and Great Britain (Trail Smelter Case),

Convention:
Article V

The procedure in this adjudication shall be as follows :

1. Within nine months from the date of the exchange of ratification of

this agreement, the Agent for the Government of the United States shall

present to the Agent for the Government of Canada a statement of the

facts. together WIth the sUl;>porting evidence, on which the Government

of the United States rests Its complaint and petition.

2. Within a like period of nine months from the date on which this

agreem~nt becomes effective, as aforesaid, the Agent for the Government

of Canada shall present to the Agent for the Government of the United

States a statement of the facts, together with the supporting evidence,

relied upon by the Government of Canada.

3. Within six months from the date on which the exchange of statements

and evidence provided for in paragraphs 1 and 2 of this article has been

completed, each Agent shall present in the manner prescribed by I?ara

graphs 1 and 2 an answer to die statement of the other with any additional

evidence and such argument as he may desire to submit.
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Article VI
When the development of the record is completed in accordance with

Article V hereof the Governments shall forthWIth cause to be forwarded
to each member of the Tribunal a complete set of the statements, answers,
evidence and arguments presented by their respective Agents to each other.

[U. Arbitrator, Sweden and United States (Kronprins GIIsfaj Adolf
Case), Special Agreement of 17 December 1930, art. IV.]

International Court of Justice, Rules:
Article 37

1. [See p. 158 sllpra.]
2. In the light of the information obtained by the President, the Court

will make the necessary orders to determine infer alia the number and the
order of filing of the pleadings and the time-limits within which they must
be filed.

3. So far as possible, in making an order under paragraph 2 of this
Art3cle, any agreement between the parties shall be taken Into account.

4. The Court may extend any time-limit which has been fixed. It may
also, in special circumstances and after giving the agent of the opposing
party an opportunity of stating his views, decide that any step taken after
the expiration of a time-limit shall be considered as valid.

5. If the Court is not sitting, its powers under this Article shall be
exercised by the President but wIthout prejudic... to any subsequent decision
of the Court.

Article 38
Time-limits shall be fixed by assigning definite dates for the completion

of the various steps in the proceedings.
Article 41

1. If proceedings are il;' tituted by means of a special agreement, the
pleadings shall, subject to Article 37 of these Rules, be presented in the
order stated below:

a Memorial, by each party within the same time-limit;
a Counter-Memorial, by each party within the same time-limit;
a Reply, by each party within the same time-limit.

2. Ifproceedings are instituted by means of an. application, the pleadings
shall, subject to Article 37 of these Rul.:s, be presented in the order stated
below:

the Memorial by the applicant;
the Counter-Memorial by the respondent;
the Reply by the applicant;
the ReJoinder by the respondent.

Article 57, para. 5
In the circumstances contemplated by Article 34, paragraph 3, of the

Statute,16 the Registrar, on the instructions of the Court, or of the President

.8 Art. 34, para. 3, of the Statute: .. Whenever the construction of the constituent instru
ment of a public international organization or of an international convention adopted there
under is in question in a case before the Court, the Registrar shall so noti.:y the public inter
national organization concerned and shall. communicate to it copies of all the written
proceedings...
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if the Court is not sitting, shall proceed as prescribed in that paragraph.
The Court, or the President if the Court is not sitting, shall as from the
date on which the Registrar has communicated copies of the written pro
ceedings, fix a time-limit within which the public international organization
concerned may submit to the Court its observations in writing. These
observations shall be communicated to the tarties and may be discussed
by them and by the representative of the sai organization during the oral
proceedings.

Franco-Italian Conciliation Commission, Rules:

Article 8, para. 1
See p. 151 sttjJra.

Articl~ 11
La Commissior:. saisie de la requete, comme ci-dessus :
1) Fixe les deIais pour la presentation aes memoires en repor.se, des

memoires eventuels en replique et des documents du Gouvernement
defendeur.

Article 15, b)
Les personnes interessees au litige peuvent presenter des memoires sans

conclusions et etre entendues par la Commission. EIles ne pretent pas
serment.

Court of the European Coal and ,',teel Community, Rules:

Article 29, para. 1
See p. 151 supra.

Article 31, para. 1
Dans le mois qui suit la signification de la requete, la partie defenderesse

doit fournir un memoire en defense contenant la ree·:>nnaissance oU. la
contestation de l'expose de la partic. requerante, ainsi que les moyens de
fait et de droit que la partie defenderesse fait valoir. EIle doit aussi articuler
ses offres de preuve, ainsi qu(: ses conclusions.

Article 32
1. La requete et le memoire en defense peuvent etre completes par une

replique de la partie requerante et par une duplique de la partie defenderesse.
2. Le president fixe, par voie d'ordonnance, les dates auxqueIles ces

actes de procedure doivent etre produits.

Article 85
1....
Le dew d'un mois Vlse a 1'article 31, par. 1, du present reglement

commence a courir le lendemain du jour OU la partie defenderesse a res:u
notification de la requete a eIle signifiee.

2. Les deIais vises a l'Article 33 .iu Traite et a l'Article 31, para. 1, du
present reglement sont augmentes comme suit, a raison de la distance: .
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PnJjet, 1875:

Pout pt.)", a~ CommuMute.
- un joor poor ceux des demeunnt ~n &Igique.

_oi~/;~~~ en en Fnnce meu~

....... ci.cij.~ .pow•..~ dtmeuruc eo 1tlaUe.,.,..... ,.,..:
- u mois pow c::oa ..~ demeunnt en Europe,
- deux mois po-tlf c::oa demeurmt daos la autleS CODtrees.

b. Language, translation



Arbitral Tribufial, United States and Egypt (Salem Case), Agreement:

Article 8

All written proceedings in connection with this arbitration shall be in

both the French and English languages ...

International Court of Justice, Rules:

Article 39

1. If the parties agree that the proceedin~s shall be conducted wholly

in French, or wholly in English, the pleadings shall be submitted only

in the language adopted by the parties.

2. In the absence of an agreement with regard to the language to be

used, the pleadini:,s shall be submitted either 1n French or in English.

3. If in pursuance of Article 39, paragraph 3, of the St'ltute 17 a language

other than French or English is used, a translation into French or English

shall be attached to the original of each document submitted.

4. The Registrar is under no obligation to make translations of the

pleadings or any documents annexed thereto.

Article 43, para. 2

Every pleading and every document annexed which is in a language

other than French or English, must be accomoanied by a translation into

one of the official languages of the Court. I'Jeverthe1ess, in the case of

lengthy documents, translations of extracts may be submitted, subject,

however, to any subsequent decision by the Court, or, if it is not sitting,.

by the President.

[Cf. French Mexican Claims Commission, Rules, art. 47 (see p. 169 infra)

and 48 (see p. 161 supra); Arbitrator, United States and Guatemala, Ex

change of Notes, art. 4 (see p. 162 supra); and General Claims Commission,.

United States and Panama, Rules, art. 21.j

Court of the European Coal and Steel Community, R.ules:

Article 27

1. Les langues ufficielles Je la Cour sont: fraI1l.fais, all~mand, italien,

neerlandais.
2. La langue parlee et ecrite en usage devant la Cour est determinee

comme suit:
- dans les litiges entre la Cornmunaute flU ses institutions. d'une part,.

et un Etat membre, une entreprise ou une personne ressortissant d'un

Etat membre d'autrp. part, la langue de procedure est la langur. natioIlll1e

de cct Etat;
- clans les litiges entre Etats membres, la langue de procedure est la.

langi.1e nationale de la partie defenderesse;

17 Art. 39, para. 3, of the Statute of the I. C. J. : "The Court shall, at the request of any

party, authorize a language other than French or English to be useG by that p;;rty,',.
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- la langue de procedure s'entend notamment de la langue des requetes
memoires en dc!fense, observations, documents, proces-verbaux, plaidoiries,
arrets et toutes autres decisions de la Cour.

. . . ; si les parties au litige sont d'accord sur l'emploi d'une autre langue
officielle, la Cour peut autoriser l'emploi de cette langue comme langue de
procedure; ...

4. En ce qui concerne les Etats membres ou, en vertu de la Constitution,
existent plusieurs langues officielles, l'usage de la langue sera, it la demande
de l'Etat interesse, determine suivant les regles generales decoulant de la
legislation de cet Etat.

Article 28, para. 1
Le greffier veille it ce que soit effectl.1ee, sur la demande d'un des juges,

de l'avocat general ou d'une des parties, la traduction, dans les langues
officielles de leur choix, de tout ce qui est ecrit ou dit pendant les deu.-,;
phases de la procedure devant la Cour ou les Chambres.

Article 33, para. 6
Toute piece et tout document produits en annexe et rediges en une langue

autre que la langue de procedure doivent etre accompagnes d'une traduction
dans la langue de procedure.

Toutefois, dans le cas de pieces et documents volumineux, des traductions
en extrait peuvent etre: presentees. A tout moment la Cour peut exiger
une traduction plus complete ou integrale soit d'office soit it la demande
des parties.

c. Date

Arbitral Tribunal, United States and Great Britain, Rules:

RI/le 24
Of these copies,18 two shall be filed in the Office of the Tribunal and

twenty shall be forwarded forthwith to the Agent of the other party, with
a note specifying the date on which the document was filed, and two shall
be at the disposal of each member of the Tribunal. .

International Court of Justice, Rules:

Article 40, para. 3
All pleadings shall be dated. When a pleading has to be filed by a certain

date, it is the date of the receipt of the pleading in the Registry which will
lie regarded by the Court as the material date.

[Cf. Court of the European Coal and Steel Community, Rules, art. 23,
para. 3.]

d. Signature

French-Meyjcan Claims Commission, Rules:
Article 11

Le memoire devra etre signe par le demandeur ou par son mandataire
et par I'Agent franc;ais...

18 See same Tribunal, Rule 23, p. 159 slIpra.
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See p. 151 supra.

Court of the European

Article tt7

Les pieces et documents remis par les Agents devront ctre rediges en

fran~ais ou en espagnol. Les pieces seront etablies en deux originaux signes,

accompa/!;1les de quatre copies, et les autres documents, en un seul original

signe, accompagne de quatre copies.

General Claims Commission, United States and Panama, Rules:

Article 12

. . . All pleadings... shall be subscribed or counters:3ned by the

respective Agent ...
[Cf. Mixed Claims Commission, United States and Germany, Rules,

rule IV (a) (see p. 149 slpra).]

International Court of Justice, Rules:

Article 32, para. 3

The original of an application shall be signed either by the agent of the

party submitting it or by the diplomatic representative of that party at the

seat of the Court or by a duly authorized person. If the document bears

the signature of a person other than the diplomatic representative of that

party at the seat of the Court, the signature must be legalized by this diplo

matic representative or by the competent authority of the goverument

concernea. .

Franco-Italian Conciliation Commission, Rules:

Article 8, para. 1

Coal and Steel Community, Rules:

Article 33, para. 1

L'original de tout acte de procedure doit ctre signe par la partie ou la

personne qui la represente ou, le cas echeaot, qui !'assiste.

e. Printing

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 22

Pleadings and further evidence, if any, shall be printed by the parties

on paper of the size of 91/8 inches by 57/8 inches, when folded.

United States-Mexican General Claims Commission, Rules:

Rule V, para. 3

Papers filed by either Agent with the Joint Secretaries may be type

written or printed in quarto form in the discretion of the Agent filing them;

but the Commission may in its discretion direct that they be printed.

International Court of Justice, Rules:

Article 40, para. 4

If the Registrar at the request of the agent of a party arranges for the

printing, at the cost of that party, of a pleading which it is intended to file
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Article X, para. 1

with the Court the text: must be sent to the Registry in sufficient time to
enable the printed pl~ading to b~ £.1ed ~efore the expiry of ally ~e~limit
which may apply to It. The printing lS done under the responsibility of
the party in question.

f. Original and copies

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 23

See p. 159 supra.

Franco-German Mixed Arbitral Tribunal, Rules:
Article 9

La requete originale est accompagnee de copies declarees conformes:
a) en trois exemplaires pour les arbitres;
b) en autant d'exemplaires qu'il y a de defendeurs distincts;
c) en deux exemplaires pour les agents des gouvernements.
n n'est pas fourni copie des annexes volumineuses.
[Article 9 is applicable also to reponse, replique and duplique.]

Article 30
Les actes, pieces et documents qui 11'ont pas ete communiques aux parties

peuvent etre consultes par celles-ci ou leurs mandataires, et par les agents,
en tout etat de cause, au secretariat.

Le secretariat delivre des copies ou meme des photographies, sur la
demande d'une partie ou cl'un agent, aux frais du requerant.

Arbitral Commission, United States and Peru (Landreau Claim),
Protocol:

See p. 160 supra.

French-Mexican Claims Commission, Rules:

Article 47
See p. 169 supra.

United States-Mexican General Claims Commission, Rules:

Rule V, para. 1

At the time of filing Memorials and other pleadings, the Agent filing
them shall £le with the Joint Secretaries five (5) additional copies thereof
in English and five (5) additional copies thereof in Spanish for the use of
the Commission and Agents.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 4
Within one month of the date of the signature of the ,resent agreement,

the agent of the Government of the United Kingdom 0 Great Britain and
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Northern Ireland shall file with the arbitrator a memorial in support of
their contentions, of which there shall be delivered a certilied true copy
at the same time to the Portuguese Legation at Brussels, failing which it
will be of no effect ...

[See also art. 5 (counter-memorial), 6 (reply to the counter-memorial)
and 7 (rejoinder to the reply).]

General Claim!' Commission, United States and Panama, Rules:

Article 21
All pleadings shall be filed in duplicata originals and shall be accompanied

by five copies thereof, including copies of all evidence attached to the
duplicata originals, for distribution as follows:

Originals to the Secretaries . . . . . . . . . • • . . . . . . . . • . . . . • . . . .. 2
One to each Commissioner . . . . . . . . . . . . . . . . . . . . . • . . . . . . .. 3
Two to the Opposing Agent 2

International Court of Justice, Rules:

Article 40
1. The original of every pleading shall be signed by the 2gent and filed

in the Registry. It shall be accompanied by a number of printed copies
fixed by the President but without prejudice to an increase in that number
should the need arise later.

2. When communicating a copy of a pleading to a party in pursuance of
Article 43 of the Statute, the Registrar shall certify that it is a correct copy
of the original filed in the Registry.

Article 44
1. The Registrar shall transmit to the judges and to the parties copies

of the pleadings and documents annexed in the case, as and when he receives
them.

2. The Court, or the President if the Court is not sitting, may after obtain
ing the views of the parties, decide that the Registrar shall in a particular
case make the pleadings and annexed documents available to the government
of any Member of the United Nations or of any State which is entitled to
appear before the Court.

3. The Court, or the President if the Court is not sitting, may, with the
consent of the parties. authorize the pleadings and annexed documents in
regard to a particular case to be made accessible to the public before the
termination of the case.

Court of the European Coal and Steel Community, Rules:

Article 33, para. 2
Il [I'original de tout acte de procedure] doit etre depose au greffe avec

deux· copies pour la Cour et autant de copies qu'il y a de parties ayant un
interet distinct. Le greffier en assure itnmediatement la signification a
l'autre partie. Ces copies doivent etre certifiees conformes par la partie qui
les depose.

171



g. Corrections

Arbitral Tribunal, Chile and France, Rules:

Article 17
Le tribunal se reserve la faculte de ... permettre la rectification de toute

erreur de fait que les parties auraient pu commettre de bonne foi.

United States-Mexican General Claims Cnmmission, Rules:

Rule IV, para. 7
On motion of either Agent, or on its own motion, the Commission,

after hearing the Agents, may, in its discretion, order the consolidation of
claims, the separation of claims or the rectification of the names of claim
ants and of other obvious errors in the wording of claims.

International Court of Justice, Rules:

Article 40, para. 5
The correction of a slip or error in any document which has been filed

can be made at any time with the consent of the other party, or by leave
of the President.

h. Contents

(00) Memorial

Arbitral Tribunal, United Stlltes and Great Britain, Rules:

Rule 11
The Memorial shall contain a succinct statement of the facts out of

which the claim arises, of tht: grounds upon which it is put forward, and
of the relief claimed.

Rule 13
In the case of claims put forward on behalf of private individuals, corpor

ations, or societies, other than claims arising out of treaties with InClian
tribes or nations, the Memorial shall set out the name and nationality of
the claimant, or, where the claimant is dead, of his present representatives,
with the evidence in support of such nationality.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 6
La requete contient:
a) Les nom, prenoms, profession et domicile des parties, ainsi que, le

cas echeant, la designation et le domicile du mandataire du requerant;
b) L'indication d'un domicile elu au siege du tribunal ou au bureau de

l'office des biens et interets prives de l'Etat dont le requerant est ressortissant;
c) L'expose articule des faits qui motivent la requete. Ces faits sont

ranges sous des numeros d'ordre;
d) Un expose de droit;
e) Les conclusions (soit dispositif des conclusions);
1) Le bordereau des aetes, titres, pieces et documents joints ala requete.
[Cf. Franco-Bulgarian Mixed Arbitral Tribunal, Rules, art. 6.]
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Mixed Claims Commission, United States and German}, Rtlles:

Rule IV (a)
See p. 149 supra.

French-Mexican Claims Commission, Rules:

Article 11
Le memoire devra etre signe par le demandeur ou par son mandataire

et par l'Agent fran<;ais. Il contiendra une relation claire et concise des faits
sur lesquels la reclamation est fondee et l'exposition, aussi detaillee que
possible, des points ci-ar.res enumeres, sauf en cas d'omission de l'un d'entre
eux, a donner les motifs de cette omission:

a) La nationalite en raison de laquelle le demandeur s'estime en droit
de se prevaloir personnellement des dispositions de la Convention. Si,
clans la serie de<: titres invoques apropos d'une reclamation donnee, il se
trouve des droits ou interets appartenant a une p'ersonne ou compagnie
de nationalite distinete de celle du demandeur, il y aura lieu d'exposer
completement les faits concernant ces droits ou interets;

b) Si le demandeur invoque, comme fondement de sa reclamation, la
perte ou les dommages subis par une societe, compagnie, association ou
autre groupe d'interets, dans lesquels lui ou la personne au nom de qui la
reclamation cst presentee, a ou a eu un interet superieur a cinquante pour
cent du capital total de ladite societe ou association, le memoire devra
indiquer la nature et l'importance de cet interet ainsi que tous faits et consi
derations relatifs a cette reclamation ou l'appuyant;

c) Les Lits prouvant que la perte ou les dommages, fondement de la
reclamation, procedent de l'une ou de plusieurs des causes definies a
l'article III de la Convention conclue entre la Republique fran<;aise et les
Etats-Upls du Mexique le 25 septembre 1924 et entree en vigueur par
l'echange des ratificatlons le 29 decembre 1924, et que la perte ou les dom
mages en question sont survenus au cours de la periode comprise entre le
20 novembre 1910 et le 31 mai 1920 inclus;

d) Le montant de la reclamation, la date et le lieu OU se sont produits
les faits sur lesquels elle se fonde; la nature, l'importance et la valeur de
la propriete perdue ou endommagee, exposees de fa<;on aussi detaillee que
possible; les dommages a. la l?ersonne et les pertes et dommages qui en sont
resultes; les faits et autres ctrconstances concomitants des dommages a la
personne ou bien de la perte de ou des dommages a la propriete.

e) Par qui et au nom de qui la reclamation est presentee; et, si la per
sonne qui la presente agit a tltre de mandataire, la preuve de sa qualite;

f) Si le droit a la reclamation appartient actuellement et appartenait au
moment ou il a pris naissance, uniquement et totalement au demandeur,
au si une autre personne est ou a ete interessee, pour une part quelconque,
dans cette reclamation; dans ce dernier cas, queUe est cette autre personne
et quelles ant ete la nature et l'importance de son imeret; comment et quand
ont ete transferes ces droits ou interets.

g) Si le demandeur, ou bien toute autre personne qui, a un moment
donne, a eu droit a la somme reclamee ou aune part cle celle-ci, a re<;u une
somme cl'argent ou une compensation equivalente, et, clans l'affirmative,
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~uelle somme ou quelle compensation, quelle qu'en ait ete la forme; et
s il en est ainsi, quand et de qui cette somme ou compensation a ete m;ue;

h) Si la reclamation a ete deja presentee, ou si une requete y relative a
ete deja presentee au Gouvernement mexicain ou a l'un de ses fonction
naires, ayant agi, l'un ou l'autre, de jll1'e ou de facto, ou bien au Gouveme
ment de la Republique fran~se ou a l'un de ses fonctionnaires, et, dans
l'affirmative, tout ce qui conceme cette presentation.

[U. General Claims Commission, United States and Panama, Rules,
art. 13; and United States-Mexican General Claims Commission, Rules,
rule IV, para. 2.]

Article 12
Les reclamations presentees au nom d'une personne decedee, soit pour

dommages a la personne, soit pour perte de ou dommages a la propriete,
devront etre presentees par celui-ci ou ceux qui ont qualite pour representer
la succession et le memoire exposera, quant au de cl911S et a celui qui le
represente, les faits 'lui, conformement au present reglement, seraient exiges
du premier, s'il etalt en vie et presentalt lui-meme sa reclamation a la
Commission; enfin, la reclamation sera accompagnee de la preuve g,ue celui
ou ceux qui presentent la reclamation au nom du defunt, ont qualite pour
representer la succession.

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 4
See p. 162 supra.

International Court of Justice, Rules:

Article 42, para. 1
A Memorial shall contain a statement of the relevant facts, a statement

of law, and the submissions.I9

Franco-Italian Conciliation Commission, Rules:

Article 8, para. 2
Cette requete, redigee en cinq exemplaires sur papier libre, doit contenir :
1. a) pour les personnes physiques:
L'indication de la personne ou des personnes dans l'interet de qui est

formulee la requete, le domicile ou la residence, ainsi que la natioilalite.
b) pour les personnes morales :
La denomination ou raison sociale, le siege, la nationalite, la forme juri

dique, sous laquelle elle est constituee, le nom, le domicile et la natiorialite
du representant legal.

c) pour les associations de fait:
La liste, le domicile et la nationalite des associes.
2. L'objet de la requete.

'9 Cf. art. 32, para. 2, of the Rules of the same Court, p. 150 supra.
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3. Les faits matenels et les motifs de droit sur lesquels se fonde la requete.
4. Vindication des documents presentes, de ceux que ledit Agent se

reserve de produire, et des preuves susceptibles d'etre presentees ou
requises au cours de l'instruction.

5. Vindication des temoins et experts techniques dont l'audition est
demandee, avec leur identite, domicile et nationalite.

Court of the European. Coal and Steel Community, Code:

Article 22, para. 1
Matters shall be referred to the Court by a petition addressed to the clerk.

The petition must contain the name and the domicile of the party and the
capacity of the signer, the subject-matter of the dispute, the arguments and
a short summary of the grounds on which the petition is based.

Idem, Rules:
Article 29, para. 2

See p. 152 supra.

Article 29, para. 3
La requete doit conteoir, outre les mentions prevues a l'article 22 du

Statut, les nom et domicile de la partie contre laCJ.uelle la requete est formee,
les faits et moyens et les conclusions de la partle requerante, ainsi que les
offres de preuve presentees a l'appui de la demande.

(bb) Counter-Memorial

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 15
The Answer shall set out the grounds upon which the claim is resisted

by the respondent Government, and shall in so doing indicate clearly the
attitude of the respondent Government toward the several allegations
contained in the Memorial.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 14
La reponse contient:
a) Les nom, prenoms, profession et domicile des parties, ainsi que, le

cas echeant, la designation et le domicile du mandataire du defendeur;
b) La determination precise du defendeur sur chacun des faits articules

dans la requete,
Si ces faits sont personnels au defendeur, celui-ci doit ou les admettre

ou les contester. S'ils ne lui sont l?as personnels, le defendeur peut aussi
declarer les ignorer. Cette declaratIon equivlio,ut a une negation;

c)L'expose articule des faits sur lesquels le defendeur pretend fonder
ses conclusions. Ces faits sont ranges sous des numeros d'ordre en conti
nuant la numerotation des faits de la requete;

d) Un expose de droit, avec indication des exceptions et moyens que le
defendeur entend soulever;
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See p. 165 supra.

e) Les conclusions, qui peuvent etre soit liberatoires de tout ou partie
des conclusions de la requete, soit reconventionnelles: L'article 7 est appli
cable aux conclusions de la reponse;

f) Le bordereau des actes, titres, pieces et documents joints ala repon~e.

General Claims Commission, United States and Panama, Rules:

Article 14 (b)
The Answer shall be directly responsive to each of the allegations of

the Memorial and shall clearly announce the attitude of the respondent
Govemment with respect to each and every allegation of fact and of law
set forth in the Memorial. It may in addition. thereto contain any new
matter which the respondent Govemment may desire to assert within the
scope of the convention ...

[a. United States-Mexican General Claims Commission, Rules, Rule IV,
para. 3 (b); and French-Mexican Claims Commission, Rules, art. 14,
para. 2.]

International Court of Justice, Rules:

Article 42, para. 2
A Counter-Memorial shall contain an admission or denial of the facts

staded in the Memorial; any additional facts, if necessary; obsc::rvations
concerning the statement of law in the Memorial; a statement of law in
answer thereto; and the submissions.

Franco-Italian Conciliation Commission, Rules:
Article 12, para. 2

Les memoires en reponse contiennent l'indication des documents et des
preuves presentes ou que l'Agent se reserve de produire ...

Court of the European Coal and Steel Community, Rules:

Article 31, para. 1

Article 31, para. 2
Le memoire en defense doit contenir election de domicile au siege de

la Cour, ainsi que les nom et domicile des personnes qui representent la
partie defenderesse ou qui l'assistent.

(cc) Reply

Arbitral Tribunal, United States and Great Britain, Rules:

RJlle 17
Where a Reply is considered necessary by the claimant Government,

it shall deal with allegations in the Answer, which present facts or conten
tions not adequately met or dealt with in the Memorial.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 26, para. 2
Celle-ci [la replique] contient:
a) La determination du demandeur sur chacun des faits articuIes dans

la reponse;
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b) Les nouveaux faits que le demandeur aurait a articuler, ranges sous

numeros d'ordre en continuant la numerotation de la reponse;

c) Un expose de droit, facultatif;

d) Si le defendeur a pris des conclusions reconventionnelles, la determi

nation du demandeur sur ces conclusions;

e) Le bordereau des pieces jointes a la replique.

United-States-Mexican General Claims Commission, Rules:

Rule IV, para. 4 (b)

The Reply, if any be filed, shall deal only with matters contained in the

Answer.
[U. French-Mexican Claims Commission, Rules, art. 15, 15, para. 2.]

Arbitrator, Great Britain and Portugal (Carnpbell Case), Agreement:

Article 6, para. 1

· .. The reply shall, however, be confined to dealing with the issues

raised in the counter-memorial and shall not introduce new facts or dOctl

ments except so far as is necessary for this purpose.

Arbitral Tribunal, United States and Egypt (Salem Case), Agreement:

Article 4, para. 3

· . . Such replies if made shall be limited to the treatment of l1uestions

already developed in the cases and counter-cases and no new is~ues shall

be raised or treated of therein.

General Claims Commission, United States and Panama, Rules:

Article 15 (b)

Such Brief shall consist of claimant Government's full written arguments,

and shall be accompanied by copies of any evidence which it may desire

to submit in rebuttal to evidence or allegations developed in the Answer.

Franco-Italian Conciliation Commission, Rules:

Article 12, para. 2

· . . Les memoires en replique peuvent contenir l'indication des autres

documents et moyens de preuve que le memoire en reponse rendrait

eventuellement necessaires.

(del) Rejoinder

Franco-German Mixed Arbitral Tribunal, Rules:

Article 28

Dans le delai d'un mois des la reception de la replique, le defendeur peut

deposer au secretariat une duplique, contenant:

a) La determination du defendeur sur les nouveaux faits articules par

le demandeur;
b)~ Les nouveaux faits que le defendeur aurait a articuler, ranges sous

numeros d'ordre en continuant la numerotation de la replique;

c) Un expose de droit, facultatif;

d) Le bordere~.u des pieces jointes a la duplique.
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Arbitrator, Great Britain and Portugal (Campbell ·Case), Agreement:

Article 7, para. 1
... The rejoinder shall, however, be confined to dealing with the issues

raised in the reply, and shall not introduce new facts or documents except
so far as is necessary for this purpose.

i. Amendments

Franco-German :Mixed Arbitral Tribunal, Rules:

Article 7
Les conclusions doivent etre claires et precises. jusqu'a la cloture des

debats, elles peuvent etre restreintes ou modifiees, mais sans que la nature
en soit changee.

En aucun cas eIles ne peuvent etre augmentees.

:Mixed Claims Commission, United States and Germany, Rules:

RlIle IV Cc)
A petition, memorial, or written statement, or any answer thereto, may,

upon leave granted by the Commission, be amended at any time before
final submission of the case to the Commission.

French-Mexican Claims Commission, Rules:

Article 17
Les pieces fondamentales pourront etre modifiees en tout etat de cause

avant la sentence definitive, soit par accord des Agents, signifie aux Secre
taires, comme s'il s'agissait des pieces fondamentales elles-memes, soit
par decision de la Commission, sur conclusions dument signifiees ala partie
adverse; la decision annoncera Ies modifications a apporter.

Les conclusions aux fins de modifications des pieces fondamentales seront
remises, en deux originaux, aux Secretaires et indiqueront les modifieations
desirees et Ies raisons pour cela.

Les modifications aux pieces fondamentales seront accompagnees des
documents juges utiles, autres que ceux qui auront deja ete joints aux
pieces fondamentales, dont la modification est demandee.

Il pourra etre repondu aux pieces modifiees, en la meme forme que s'il
s'agissait des pieces primitives, clans le delai convenu entre les Agents,
ou fixe par la Comnussion, si c'est cette derniere qui a autorise la modi
fication.

[cr. United States-Mexican General Claims Commission, Rule IV,
para. 5, adding: No amendment shall be made to any Memorial, Answer
or Reply filed on or after October 25, 1926.]

La Commission ne prendra en consideration, quant a la demande ou a
la defense, que les points contenus dans Ies pieces fondamentales ou dans
Ies modifications a celles-ci. Toutefois, la Commission pourra, d'office et
en tout etat de cause avant la sentence definitive, ordonner des modifications
aux pieces fondamentales, lorsqu'eIle I'estimera indispensable, pour qu'il
soit dftment procede a I'examen d'une reclamation donnee, ou bien dans
I'interet de hi: justice.
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United States-Mexican General Claims Commission, Rules:

Rule VII, para. 1

See p. 162 supra.
Rule VII, para. 2

See p. 228 infra.
Rt/le VII, para. 3

In any decision rendered by the Commission sustaining a motion filed

in pursuance of either of the two preceding sections it will prescribe what,

if any, amendment to a pleading may be filed by the party against which

such motion is directed and the conditions upon which such amendment,

if any, may be filed.

General Claims Commission, United States and Panama, Rules:

Article 17

See p. 163 srpra.

j. Notification of other Party

Permanent Court of Arbitration, Hague Convention 1907 :

Article 63

See p. 158 srpra.

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 24

See p. 168 supra.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 12

See p. 152 supra.

Arbitrator. United States and Guatemala (Shufeldt Claim), Exchange

of Notes:
Article 5

See p. 152 supra.

International Court of Justice, Rules:

Article 33

See p. 153 supra.

Franco-Italian Conciliation Commission, Rules:

Article 10, para. 3

See p. 153 supra.
Article 12, para. 4

lis [les documents annexes] sont enregistres, rC9Us et communiques,

conformement aux dispositions de l'article 10.
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Court of the European Coal and Steel Community, Rules:
Article 33, para. 2

See p. 171 slIpra.

k. Separation of claims
Franco-German :Mixed Arbitral Tribunal, Rules:

Article 16
Si le demandeur a reuni indument dans la meme cause plusieurs defendeurs ou differents objets, la division de cause peut et.re demandee parchaque defendeur.
Cettc demande est deposee au secretariat dans le deIai fixe pour la reponse.Le president fixe un deIai equitable au demandeur pour se determiner.
Un nouveau deIai de deu.."'{ mois des la decision du tribunal sur la divisionde cause est accord:: au defendeur pour deposer la reponse (art. 14).20

Belgo-German :Mixed Arbitral Tribunal, Rules:
Article 44

Le Tribunal a toujours le droit d'ordonner la jonction ou la disjonctiondes causes, soit d'office, soit sur la demande d'une partie ou d'un a~ent.
Avant de statuer, le Tribunal fixe aux parties un delai pour s'expliq~·:~.
Apres cl6ture de l'incident, il pourra prolonger le deIai au cours ducr "l'incIdent ['est produit.
[Cf. General Claims Commission, United States and Panama, Rules,art. 19; United States-Mexican General Claims Commission, Rules, rule IV,para. 7 (p. 172 SIIpra); and French-Mexican Claims Commission, Rules,art. 20.]

I. Consolidation of claims
Belgo-German ~Iixed Arbitral Tribunal, Rules:

Article 29
Les demandes reconventionnelles ne sont pas admises. Toute demandedu defendeur contre le demandeur doit etre formee par une requete intraductive d'w.stance.
Le Tribunal pourra ordonner gue les causes soient . intes ou qu'ellessoient plaidees dans la meme audience.

Article 44
See p. 180 sJpra.

French-Mexican Claims Commission, Rules:
Article 13

Lorsque plusieurs reclamations seront fondees sur un meme ensemblede faits, eIIes pourront, toutes ou queIq'les-unes d'entre elles, faire l'objetd'un seul memoire.
[Cf. Arbitral Tribunal, United States and Great Britain, Rules, role 14.]

20 See p. 175 slIpra.
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m. Closure

Permanent Court of Arbitration, Hague Convention 1907:
Article 65

Unless special circumstances arise, the tribunal does not meet until the
pleadings are closed.

Article 67
See p. 159 srpra.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 6, para. 2
If no reply is filed the written proceedings shall be deemed to be closed

at the exptry of the period of four months aforesaid.21

Article 7, para. 2
If a reply is filed the written proceedings shall be deeme2. to be closed

at the expiry of the period of five months aforesaid.22

International Court of Justice, Rules:

Article 45
Upon the closure of the written proceedings, the case is ready for hearing.

Article 48
See p. 202 infra.

Section 5. Preliminary hearing
Franco-German Mixed Arbitral Tribunal, Rules:

Article 37
Apres le depot de la reponse ou de la duplique, ou a l'expiration du

delat fixe pour ce depot, le president peut assi~ner les parties ason audience
pour proceder al'epuration des faits et al'indtcation des moyens de preuve.

Le secretariat en avise les agents.

Article 38
Les parties ou leurs mandataires comparaissant, le president les invite

as'expliquer verbalement sur les faits allegues dans la requete et la reponse
(eventuellement dans la replique et la duplique). Il constate l'accord sur
chacun des faits allegues.

Article 39
Le secretaire inscrit au proces-verbal de l'audience :
1. Les faits articules en procedure ou al'audience sur lesquels les parties

sont d'accord.
2. Les faits sur lesquels les parties sont en desaccord.
Les faits articules en procedure peuvent etre indiques simplement par

leur numero d'ordre.

21 I.e., four months from the date of the signature of the Agreement.
20 I.e., five months from the date of the signature of the Agreement.
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Article 40
Si le defendeur n'a pas depose de reponse (eventuellement de duplique),il doit se determiner al'audience sur les allegue< de la requ~te (eventuellement de la replique). Il doit, en outre, depo~__ ses conclusions qui, dansce cas, ne peuvent pas ~tre reconventionnelles.

Article 41
Si al'audience du president, une partie, en alleguant un fait nouveau ouen produisant un document, rend necessaires des recherches, le presidentpeut accorder un deIai. Le2 frais de ce renvoi sont mis a la charge de lapartie qui l'a occasionne par une negligence.

Article 42
L'epuration des faits termi :s, le demandeur, puis le defendeur, indiquent leurs moyens de preuve pour chacun des allegues sur lesque1s ilssont en desaccord.
Il en est fait inscription par le secretaire au prod:s-verbal qui est luavant la cl6ture de l'audience preIiminaire.

Article 43
Autant que possible, les parties produisent immediatement les aetes Olldocuments annonces, en les accompagnant d'un bordereau transcrit auproces-verbal.

Anglo-Austrian Mixed Arbitral Tribunal, Rules:

Article 59
Mter the delivery uf a Replication to the Answer or a notice that theClaimant does not intend to deliver one, or the eXJ?iration of the periodallowed for its delivery, the Tribunal will give nonce to the parties andthe Government Agents of the time and place of the Preliminary Hearingof the cause.

Article 60
At this hearing the Tribunal will as far as practicable give all directionswhich may appear to be necessary for the further progress and finaldetermination of all the questions which are in dispute between the partiesand may make any order which the Tribunal thinks calculated to promotea speedy and just decision of the cause.

Article 61
. In p~c~ar, the Tribunal will, if and so far as may appear necessary,gIve ilirecttons as to:
The addition, substitution, or striking out, of parties.
The division of the cause.
The consolidation of the cause with any other caulle.
The discontinuance of the Claim in whole or in part against all or anyof the Defendants.
The staying of the proceedings in, or dismissal of the Claim on the ground f.that it is frivolous or vexatious. I:

r.
t:,
~;:



Amendment of any pleading or further particulars of any all<' tions
therein.

Additions to the Annexes.
Admissions by any party of documents or facts.
The delivery by either party of written questions to the other for his

examination upon any matter in question 1!l the cause and the anwser
thereof on oath or otherwise.

The discovery on oath or otherwise of the documents which are or have
been in the possession or power of a party relating to any matter or question
in the cause.

The production and inspection by the parties of documents or other
things before, or at, the Trial, and the making 0f copies of, or extracts
from, any documents.

The taking ofany account, the mode in which it is to be taken or vouched,
and the place where vouchers are to be produced.

The making of reports by experts or others agreed upon by the parties
or selected by the Tribunal.

The taking of evidence before the Trial and the conditions upon which
the same may be read at the Trial.

The inspection by the Tribunal itself, where it is deemed fitting and
necessary, of any premises, locality or object.

The method of proof of any matter in dispute and whether oral evidence
is to be heard at the Trial.

The summoning of witnesses and provision for their expenses.
The presentation of arguments in writing, if any.
Any matters preliminary or incidental to the Trial.
The place and time of Trial.
The preservation or interim custody of the subject-matter of the liti

gation upon such terms and subject to such conditions as the Tribunal
thinks just.

Article 62
It will be the duty of each party to ask at the Preliminary Hearing for

any directions or order which may [bel necessary or expedient before the
Trial so far as the necessity or expediency of the same is then apparent or
may reasonably be foreseen.

Article 63
By the consent of the parties, and subject to the approval of the Tribunal,

the Preliminary Hearing may be treated for all purposes as the Trial of the
cause and judgment may be given accordingly.

Article 64
If before the Preliminary Hearing the parties concur in a written request

to the Tribunal for certain specified directions as to the Trial and that
the Preliminary Hearing may be dispensed with, the Tribunal will give
such directions or make such other order as it deems necessary and dispense
with the Preliminary Hearing accordingly.
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The Tribunal may also in any case in which it appears to be expedient
give any necessary directions as to the Trial wiiliout any Preliminary
Hearing and dispense with such Hearing accordingly.

[Cf. Anglo-Bulgarian Mixed Arbitral Tribunal, Rules, art. 59-64; and
Anglo-Hungarian Mixed ArbitraI Tribunal, Rules, art. 59-64.]

Tribunal, United States and Great Britain (Trail Smelter Case), Con
vention:

Article VII
Mter the delivery of the record to the members of the Tribunal in

3,:cordance with Article VI 23, the Tribunal shall convene at a time and
place to be agreed upon by the two Governments for the purpose of decid
Ing upon such further procedure as it may be deemed necessary to take.
In determining upon such further procedure and arranging subsequent
meetings, the Tribunal will consider the individual or joint requests of
the Agents of the two Governments.

Sectioll 6. Itlvestigation of case

Special Tribunal, Guatemala and Honduras (Honduras Borders Case),
Treaty :

Article XIII
The High Contracting Parties authorize the Tribunal to appoint com

missions of enquiry, to employ the services of experts and to use any other
means of information it may deem necessary to elucidate the facts ...

Tribunal, United States and Great Britain (Trail Smelter Case),
Convention:

Article VIII
. . . The Tribunal shall have authority to make such investigations as

it may deem necessary and expedient, consistent with other provisions of
this convention.

Article X, para. 2
Investigators, whether appointed by or on behalf of the Governments,

either jointly or severally, or the Tribunal, shall be pemutted at all reason
able times to enter and view and carry on investigations upon any of the
properties ul?on which damage is claimed to have occurred or to be occurr·
mg, and theIr reports may, either jointly or severally, be submitted to and
received by the Tribunal for the purpose of enabling the Tribunal to decide
upon any of the Questions.

International Court of Justice, Statute:

Article 50
The Court may, at any time, entrust any individual, body, bureau,

commission or other organization that it may select, with the task of
carrying out an enquiry or giving an expert opinion.

• 3 See p. 164 st/pra.
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Idem, Rules:
Article 57

1. If the Court considers it necessary to arrange for an enquiry or an
expert opinion, it shall, after duly hearing the parties, issue an order to this
effect, defining the subject of the enqutry or expert opinion, and stating
the number and mode of appointment of the persons to hold t..h.e enquiry
or of the experts and the procedure to be followed.

2. Every report or record of an enquiry and every expert opinion shall
be communicated to the parties.

Court of the European Coal and Steel Community, Rules:

Article 34
Apres le depot de la duplique prevue a l'article 32, paragraphe 1,24 du

present reglement ou apres l'expiration du delai prevu a l'article 32, para
graphe 2,25 pour le depot de cette duplique, la procedure ecrite est terminee
et le dossier est transmis par le greffier au president qui designe le juge
rapporteur et fixe la date alaquelle celui-ci etablira le rapport preaiable vise
a l'ilinea suivant.

Le juge rapporteur, sans faire rapport sur le fond, etablit un rapport
prealable sur la question de savoir SI l'affaire a ou n'a pas besoin d'etre
instruite.

Dans le premier cas, le juge rapporteur transmet le dossier au president
de la Chambre 26 qui fixe la date a laquelle commence l'instruction.

Dans le second cas, le juge rapporteur transmet le dossier, avec son
rapport prealable, au president de la Cour qui fixe la date alaquelle la Cour,
l'avocat general entendu, decidera soit d'ouvrir, sans instruction de l'affaire,
la procedure orale, soit de la renvoyer, aux fins d'instruetion, ala Chambre
dont fait partie le juge rapporteur.

Article 35
1. Sur le rapport du juge rapporteur, l'avocat general entendu, la Chambre

decide des mesures d'instruction qu'elle juge necessaires.
2. Sans prejudice des dispositions de l'article 24 du Statut,27 la Chambre

peut d'office et a tout moment ordonner que les parties fournissent des
renseignements; elle peut meme ordonner la comparution personnelle des
parties.

En cas de refus, la Chambre en prend aete et y donne la suite qu'e1!e
estime justifiee.

3. La preuve contraire et l'ampliation des offres de preuve restent
reservees.

24 See p. 165 supra.
•• See p. ~65 supra•
•• Cf. art. 21, para. 1 : "La Cour, par application de I'article 18 du Statut, constitue

en son sein deux Chambres de trois juges, chargees de proceder a l'instruction des alfaires
qui leur sont devalues."

.7 See p. 225 infra.
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Article 36
La Chambre peut, soit a la demande des parties, SGit d'office, deJ.ivrer

des commissions rogatoires pour l'audition de temoins ou d'experts
conformement aux dispositions prevues au reglement additionnel de h
Cour.

Article 37
1. La Chambre ordonne les mesures qu.'elle juge convenir par voie

d'ordonnance qui n'est pas motivee mais qui articule les faits a prouver.
2. Les ordonnances des Chambres sont prononcees en audience publique,

les parties convoquees.
3. Ces ordonnances sont signifiees aux parties par le greffier.

Article 38
La Chambre procede aux mesures cl'instruction qu'elle ordonne DU,

sauf opposition d'une des parties, en charge le juge rapporteur.

Article 39
See p. 144 slpra.

Article 40
La Chambre peut subordonner la citation des temoins et experts produits

par les parties, au depot ala caisse de la Cour d'une provision garantissant
la couverture des frais et honoraires taxes; elle en fixe le montant.

Quant aux temoins ou experts cites d'office, la caisse de la Cour avance
les fonds necessaires.

Article 41
1. Apres verification de l'identite des temoins et experts, le president

de la Chambre ou le juge rapporteur les informe qu'ils auront a certifier
sous serment leurs declarations.

2. Apres sa deposition devant la Chambre ou le juge rapporteur, chaque
temoin prete serment selon la formule suivante :

« Je jure d'avoir dit la verite, toute la verite, rien que la verite ll.·

Le serment peut etre prcte suivant les modalites prevues par la legisla
tion nationale du temoin.

3. Le greffier dresse proces-verbal de chaque deposition des temoins;
apres lecture, ce proces-verbal est signe par le deposant, le president de
hi Chambre et le greffier. Il constitue un acte authentique.

4. Chaque expert prete, avant ou apres sa deposition, le serment suivant :
« Je jure que mon expose correspond a ma conviction sincere ».

Le serment peut etre prete suivant les modalites prevues par la legisla-
tion nationale de l'expert. .

L~s experts peuvent ctre dispenses du serment, avec le consentement
des parties.

5. Si l'une des parties recuse un temoin ou un expert pour incapacite,
indignite ou toute autre cause, DU si un temoin ou un expert refuse de
deposer, la Chambre statue.

6. Dne partie peut renoncer aI'audition d'un temoin ou expert cite asa
requete. .
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Toutefois, la Chambre peut ordonner son audition, soit d'office, soit a
la demande de l'avocat general ou de la partie adverse.

7. La Chambre ou le juge rapporteur prend, a l'egard des temoins
defaillants les mesures devolues asa competence par le reglement additionnel
prevu a l'artiele 28, clnquieme alinea du Statut.28

Article 42
Les temoins et experts peuvent etre interroges par les agents ou les

avocats des parties sur autorisation du president de la Chambre ou du juge
rapporteur.

Article 43
1. Il est dresse de chaque audience de la Chambre, sous la responsabilite

du greffier, un proces-verbal qui est signe par le president de la Chambre
et par le greffier. Ce proces-verbal constitue un acte authentique.

2. Les parties et les avocats gene!aux peuvent prendre connaissance au
grelfe de tout proces-verbal ou rapport et en obtenir copie.

Article 45
1. Lorsque l'instruction est terminee, la Chambre fixe un nouveau deIai

aux parties pour la presentation de leurs conclusions ecrites de£nitives.
2. A l'exJ;>iration de ce dclai, le dossier est transmis a l'avocat general,

puis au PresIdent de la Cour qui nxe l'audience ou se deroulera la procedure
orale devant la Cour.

Article 51, para. 1
La Cour peut, atout moment, soit ordonner le renouveIlement et l'amplia

tion devant eIle-meme de tout acte d'instruction accompli par la Chambre,
soit charger ceIle-cl d'y proceder.

Section 7. Oralproceedings

a. Case ready for hearing, briefs, order of hearings

Arbitral Tribunal, Chile and France, Rules:
Article 12

Des lue la derniere notification prevue par l'article 10 29 aura ete faite
ou que es enquetes seront terminees, soit qu'on yait procede ou que les
pattles interessees aient neglige de le faire dans les deIais fixes, les secretaires
lOscriront la reclamation au role destine a recevoir les alfaires qui sont en
etat d'etre portees devant le tribunal arbitral.

Le tri)mnal fixera l'audience dans laqueIle les parties seront entendues ...

Arbitral Tribunal, United States and Great Britain, Rules:
Rnle 34

Tue order in w.blch claims shall C0!r.e O~ for hearing before the Tribunal
shall be arranged between the Agents.

23 Art. 28, para. 5 of the Code :" The Court shall have, with respect to defauItingwitnesses,
the powers which are generally recognized in this regard to COllrts and tribunals, under the
conditions fixed by rules established by the Court and submitted to the approval of the
Council."

2. I. e., the last notification concerning the pleadings.
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Arbitral Cominission, United States and Peru (Landreau Claim),Protocol:
Article X, para. 1

See p. 160 stljJra.
Article X, para. 2

The case shall then be ready for consideration by the Commission whichshall hear arguments by the Agents of the respective Governments ...
United States-Mexican General Claims Commission, Rules:

Rt;le X, para. 3
When a Case is Ready for Hearing.
Upon the listing of cases as provided in section 2 hereof, the respondentGovernment shall have twenty (20) days in which to file a brief, or replybrief, as the case may be. The claimant Government shall have ten (10)days from the filing of such brief or reply brief in which to file a counterbrief with the Joint Secretaries. Upon the filing of the counter-brief, orat the expiration of the time for filing that brief or any earlier brief, if suchearlier brief is not filed on the due date, the case shall be ready for hearing.

Rnle X, para. 4
Order of Hearings.
The order in which cases shall come up for hearing shall be determinedby their position in numerical sequence on the trial calandar, unless theAgents by stil?ulation made before or during any hearing and confirmed bythe t::ommisslon, change the order. The Joint Secretaries shall makethe necessary entries, recording any change in the numerical order.
In the event that there are no cases ready for hearing on the trial calendar,cases may be listed on the calendar by order of the Commission. Suchaction may be taken only after the Commission has consulted the Agentswith respect to the cases which may be so listed on the calendar and withrespect to the procedure to be followed in trying them. An order by theCommission listing cases may be made not less than twenty (20) days. (1)after the expiration of the time within which an Answer may be filed or (2)in cases wnere an Answer shall be filed then after the filing of a Reply orthe expiration of the time within which a Reply may be filed.

Arbitral Tribunal, United States and Egypt (Salem Case), Agreement:
Article 5, para 1.

The two Governments shall have the right to submit to the Tribunalboth orally and in writing such arguments as they may desire but briefsof all written arguments shall be filea with the Tribunal and with the agentof the other Government not less than ten days before the time set for oralargument.
Gener:l1 Claims Commission, United States and Panama, Rules:

Article 29
The order in which cases shall come on for argument before the Commission shall be that in which they are matured by the completion of thepleadings provided for in these rules unless, for good cause shown, theCommission shall order otherwise.
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International Court of Justice, Rules:

Article 45
See p. 181 supra.

Article 46
1. Subject to the priority provided for by Article 61 of these Rules,so

cases submitted to the Court will be taken in the order in which they
become ready for hearing. When several cases are ready for hearing, the
order in which they will be taken is determined by the position which they
occupy in the General List.

2. Nevertheless, the Court may, in special circumstances, decide to take
a case in priority to other cases which are ready for hearing and which
precede it in the General List.

3. If the parties to a case which is ready for hearing are agreed in asking
for the case to be put after other cases which are ready for hearing and which
follow it in the General List, the President may grant such a postponement;
if the parties are not in agreement, the President shall deetde whetht or
not to submit the question to the Court.

French-Mexican Claims Commission, Rules:

Article 36
La Commission fixera l'ordre dans lequel les affaires 'setont portees

devant elle, soit en tenant compte des accords intervenus entre les Agents,
soit en decidant elle-meme de son propre chef.

Article 37
Lorsque l'Agent franc;:ais sera pret a soumettre une affaire a la Commis

sion, il le notifiera aux Secretaires; il pourra en meme temps deposer des
conclusions accompagnees des doculilents qu'il desire produire en plus de
ceux qu'il aura deja remis. Dans les vingt jours qui suivront le depot des
conclusions, l'Agent mexicain pourra, de son cote, deposer ses conClusions
accompagnees des documents qu'il desire produire, en plus de ceux qu'il
aura deja remis. Dans les dix jours, l'Agent franc;:ais pourra repliquer par
de nouvelles conclusions, avec preuves suppIementaires a I'appui. L'Agent
mexicain pourra, dans les cinq jours, repondre sur tous les faits nouveaux
contenus dans les conclusions de replique.

Court of the European Coal and Steel Community, Rules:

Article 46
1. Sous reserve de la priorite des decisions prevue a l'article 66 du present

regIement,31 la Cour connait des affaires dont elle est saisie dans I'ordre
seIon lequel leur instruction est terminee. Entre plusieurs affaires dont
I'instructIon est simultanement terminee, I'ordre est determine par le rang
qu'elles occupent au registre.

2. Toutefois, la Cour peut, en raison de ci1:constances particulieres,
decider de traiter une affiiire par priorite.

30 Art. 61, para. 2 ; see p. 235 ilifra.

" T. e., decision in Summary Procedure.
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3. Si les parties it une affaire dont l'instruction est terminee demandentd'un commun accord, le renvoi de cette affaire it la suite d'autres affaires:le President peut accorder ce renvoi. A defaut d'accord entre les partiesle President decide s'il y a lieu de consulter la Cour. '
b. Date and place

Franco-German Mixed Arbitral Tribunal, Rules:
Article 44

Des que la procedure ecrite est terluinee, le president fixe le jour et lelieu de l'audience du tribunal.
Article 45

Le secretariat avise les agents et parties de la decision du president ...
Arbitrator, United States and Guatemala (Shufeldt Claim), Exchangeof Notes:

Article 7
See p. 162 sltpra.

Arbitrator, France and Great Britain (Chevreau Case), Conprolllis:
Article V

L'arbitre tiendra une session it une epoque et it un lieu decides d'accordentre les deux Parties, en vue d'entenare tous temoignages et argumentspresentes en faveur de l'une ou l'autre partie et d'examiner les plaidoiriesecrites ...

Article V
Within thirty days from the delivery of the record to the Arbitrator orArbitrators in accordance with Article IV,33 the Tribunal shall convene atWashington for the purpose of hearing oral arguments by Agents orCounsel, or both, for each Government.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:
Article 8

1. If the agent of either Government shall within one month of theclose of the written proceedings make an application to the arbitrator tothis effect the arbitrator shall appoint a date and place for the hearing oforal arguments or the submission of the oral evidence of witnesses. Copiesof any application by either agent for an oral hearing shall be transmittedwithin the same period to the other agent.
2. Without prejudice to the powers of the arbitrator under Article 13,32unless the agents of both Goverments express their consent to the contrary,the hearing shall take place not later than two months from the date of theclose of the written proceedings and shall be held in Belgium.

Arbitrator, Sweden and United States (Kronprin.r Gusto! Adolj Case),Special Agreement:

3. Art. 13, para. 1 :" The arbitrator shal.! have power, if he deems necessary, to extendany of the time-limits laid down in the preceding articles."
.. See p. 164 supra, note at Tribunal, United States and Great Britain (Trail Smelter Case),Convention, art. VI.
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Arbitrator, Finland and Great Britain (Finnish Shipowners Case),
Agreemept:

Article 5
Within one month from the date of the expiry of the period for the

delivery of counter-memorials either Government may notify the Arbi
trator of its desire to submit oral arguments. A copy of any such noti
fication shall be sent simultaneously to the other Government. Without
prejudice to the provisions of Article 7,34 if no demand for an oral hearing
IS made, the pleadings shall be deemed to be closed at the expiry of the
said period of one month.

Article 6
If a demand for oral hearing is made, the date of the hearing shall be

fixed by the Arbitrator in consultation with the two Governments. The
hearing shall take place in London and the pleadings shall be deemed to
be closed at the ena of the oral hearing.

Arbitrator, Belgium and France (Differelld COl1Cemall! /'Accord Tardiell
Jaspar), Arrange/lien! :

Article 4
Lorsque la procedure ecrite sera close, M. fixera, dans un

delai qui ne pourra etre inferieur a un mois et superieur a deux mois, la
date alaquelle cornmencemnt les debats oraux et l'endroit ou ils amont lieu.
Au cours de ces debats les parties pourront deposer des conclusions ecrites.

International Court of Justice, Rules:

Article 47, para. 1
When a case is ready for hearing, the date for the commencement of the

oral proceedings shall be fixed by the Court, or by the President if the Court
is not sitting.

Court of the European Coal and Steel Community, Rules:

Article 45, para. 2
See p. 187 supra.

c. Postponement
International Court of Justice, Rules:

Article 47, para. 2
If occasion should arise, the Court fJr the President, if the Court is not

sitting, may decide that the commencement or continuance of the hearings
shall be postponed.

d. Consultation of file
Franco-G~rman Mixed Arbitral Tribunal, Rules:

Article 44
See p. 190 supra•

.. Art. 7 : see p. 225 it!lra.
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Article 45
Le secretariat avise les agents et parties de la decision du president. n

previent les parties que le dossier peut ~tre consulte par elles au secretariat
Eendant quinze jours. Le dossier est mis ensuite ala disposition des agents
des deux gouvernements au siege du tribunal, resEecrivement pendant
quinze jours, en commen9afit par ragent du pays du defendeur. Il est vise
par ces agents.

e. Langt1age, translation

Arbitrator, Great Britain and Spain (British Claims in Spanish Morocco),
Agreement:

Article 5, para. 1
See p. 166 .f1Ipra.

Arbitrator, Germany and COllllllissaire af/X revemfS gages, COlJlpromis:

Artcle 6
• • . Les debats oraux pourront, le cas echeant, avoir lieu en fran~s, en

anglais ou en allemand, sous reserve du droit, pour chacune des parties
et pour l'arbitre, d'en demander une traduction.

Arbitrator, France and Great Britain (Chevreau Case), COlllprolllis:

Article V
· . . Les explications orales en faveur de chaque partie setont donnees

clans le langage de cette partie.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 2, para 2
The oral proceedings may be conducted in English, Portuguese or

French, interpreters being employed if necessary. .

Arbitral Tribunal, United States and Egypt (Salem Case), Agreement:

Article 8
· . • The oral arguments before the arbitral commission may be made

in either English or French but a translation thereof shall be submitted to
the Tribunal and to the agent of the other Government at the end of each
argument.

International Court of Justice, Rules:

Article 58
1. In the absence of any decision to the contrary by the Court, or by

the President if the Court is not sitting at the time when the decision
has to be made, speeches or statements made before the Court in one of
the official languages shall be translated into the other official language;
the same rule shall apply in regard to questions and answers. The Registrar
shall make the necessary arrangements for this purpose.
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See p. 168 sf~ra

2. Whenever, in accordance with Article 39, paragraph 3, of the Statute,36
a language other than French or English is used, the necessary arrangements
for translation into one of the two official languages shall be made by the
party concerned : the evidence of witnesses and the statements of experts
shall, however, be translated under the supervision of the Court. In the
case of witnesses or experts who appear at the instance ofthe Court, arrange
ments for translati0n shall be made by the Registry.

3. The persons making the translations referred to in the preceding
paragraph shall make the following declaration in Court:

" I solemnly declare upon my honour and conscience that my trans
la~.lOn will be a complete and faithful rendering of what I am called upon
to translate."

Court of the European Coal and Steel Community, Rules:

Article 28, para. 1

Article 28, para. 2
La Cour peut autoriser d'office l'emploi d'une autre langue officielle que

la langue de procedure pour l'audition des temoins ou experts.

Article 28, para.3
Cette faculte est attribuee egalement au President pour la direction· des

debats, aux juges et aux avocats generaux lorsqu'ils posent des questions
et aces derniers pour leurs conclusions.

Article 28, para. 4
Lorsque les temoins ou experts declarent qu'ils ne savent s'exprimer

convenablement dans une des langues officielles, la Cour les autorise a
formuler leurs decll'.rations dans une autre langue; dans ce cas, seule la
traduction dans la langue de procedure fait foi.

Article 28, para. 5
En cas de doute, le texte redige dans la langue de l?rocedure, ou le cas

ec:heant, dans l'une des autres langues officielles autOrlsees par la Cour en
vertu du paragraphe 2 fait foi.

f. Counsel

Arbitral Tribunal, Chile and France, Convention:

Article 4
See p. 155 sf~ra.

Permanent Court of Arbitration, Hague Convention 1907:
Article 62

See p. 155 sf/pm.

Franco-German Mixed Arbitral Tribunal, Rules:
Articles 83 and 84

See p. 155 supra.

as See p. 167, footnote 17, sJljJra.
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See p. 156 supra.

Idem, Rules:

Arbitrator, Great Britain and Spain (British Claims in Spanish Morocco),
Agreement: .

Article 4
See p. 155 sI/pro.

General Claims Commission, United States and Panama, Conve,ntion:

Article III, para. 2

Article 30
The argument of the cases before the Commission shall be made by the

Agent or such Counsel as the respective Government may designate for
that purpose, who shall be allowed to make such oral arguments as are
deemed expedient, but only on the issues developed by the written pleadings.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 8, para. 3
The agent of either Government may, if he so desires, be represented by

counsel at the oral hearing.

Arbitrator, Sweden and United States (Kronprins Gllsta] Adoif Case),
Special Agreement:

Article V
See p. 190 slijJra.

International Court of Justice, Statute:

Article 42
See p. 156 slijJra.

Franco-Italian Conciliation Commission, Rules:

Article 5
See p 157 sI/pro.

Court of the European Coal and Steel Community, Code:

Article 20
See p. 157 sl/pra.

g. Arguments

Permanent Court of Arbitration, Hague Convention 1907:

Article 70
The agents and the counsel of the parties are authorized to present

orally to the tribunal all the arguments they may consider expedient in
defence of their case.

Article 71
They are entitled to raise objections and points. The decisions of the

tribunal on these points are final and cannot form the subject of any sub
sequent discussion.
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Article 72
The members of the tribunal are entitled to put questions to the agents

and counsd of the parties, and to ask them for explanations on doubtful
points.

Neither the questions put, nor the remarks made by members of the
tribunal in the course of the discussions, can be regarded as an expression
of opinion by the tribunal in general or by its members in particUlar.

Arbitral Tribunal, United States and Great Britain, Rules:

RJtle 37
Where, under the terms of submission or by agreement between the

Agents, any question is to be dealt with at the hearing and decided as a
preliminary question the arguments of Counsel at the hearing shall be
addressed to that question; but they shall be entitled to enter into the facts
of the case as far as they may deem necessary.

RJI/e 38
If the decision of the Tribunal upon such preliminary question does not

dispose of the claim, a second hearing shall take place for its further
argument.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 47
Au jour fixe, la cause etant introduite, la parole est donnee aux conseils

des parties.
Exceptionnellement, le tribunal peut autoriser une partie a presenter

elle-meme ses observations.
Les agents des gouvernernents i.nteresses presentent leurs observations

et deposent leurs conclusions.
Le tribunal peut autoriser les parties arepliquer. Les agents ont toujours

la parole les derniers.
Article 48

Le tribunal peut ecarter du debat tous actes et documents qui n'auraient
pas ete produits a l'instruction ecrite.

Article 49
Les debats sont diriges par le president qui assure la police de l'audience

et, en cas d'infraction, en dresse prod~s-verbal.

Les secretaires tiennent le proces-verbal de l'audience.
[Cf. Court of the European Coal and Steel Community, Rules, art. 47.]

Article 50
Apres les plaidoiries, les debats sont declares clos. Il est donne lecture

du proces-verbal de l'audience. Celui-ci est signe par le president et les
secretaires.

Avant la mise en delibere, chaque partie indique le ll10ntant de ses frais
et debours. .
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Mixed Claims Commission, United States and Germany, Rules:

Rule VI (c)
When a case comes on for submission in pursuance of orders entered

from time to time by the Commission, it may, in its discretion, hear oral
arguments by the American and German Agents or their respective counsel,
limited as to time as the Commission may direct. The American Agent
or his counsel shall have the ri~ht to open each case and the German
Agent or his counsel may reply, In which event further argument may in
the discretion of the Commission be heard.

Conduct of Hearings.
When a case comes on for hearing before the Commission, the Agents

or counsel shall be heard on either side. The Agent or counsel of the
claimant Government shall open the case, and the Agent or counsel of the
respondent Government may reply. The right to close the case rests
with the claimant Government. The time allowed for oral argument shall
be fixed by the Commission.

[Cf. Arbitral Tribunal, United States and Great Britain, Rules, rule 35.]

Arbitrator, United States and Guatemala (Shufeldt Case), Exchange of
Notes:

French-Mexican Claims Commission, Rules:

Article 38
La Commission entendra les Agents ou leurs avocats respectifs sur les

affaires qui lui seront soumises; mais de nouvelles preuves pourront etre
produites au cours des audiences, et adater de leur transmission, la partie
adverse aura un delai de 10 jours pour presenter les conclusions qui convien
drai~nt a ses droits. L'Agent de la Republique fran~aise ou son avacat
ouvrira la discussion et l'Agent mexicain ou son avocat pourra rel?ondrej
il appartiendra a la Commission d'apprecier s'il y a lieu de pourswvre les
debats.

Article 40
Les Agents pourront renoncer a assister aux audiences.

United States-Mexican General Claims Commission, Rules:

Rule X, para. 5

Article 7

See p. 188 supra.

See p. 162 supra.

Arbitral Tribunal, United States and Egypt (Salem Case), Agreement:

Article 5, para. 1

Article 5, para. 2
Ample time ,hall be allowed to the representatives of both Governments

to make oral arguments of the case before the Tribunal •.•

General Claims Commission, United States and Panama, Rules:
Article 30

See p. 194 supra.
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Arbitrator, Belgium and France (Difterend COllcemanf "Accord Tardien
Jaspar), Arrange/llell! :

Article 4

. • • Au cours de ces debats les parties pourront deposer des conclusions
ecrites.

International Court of Justice, Statute:

Article 45

The hearing shall be under the control of the President or, if he is unable
to preside, of the Vice-President; if neither is able to preside, the senior
judge present shall preside.

Iden;, Rules:
Article 50

The Court shall determine whether the parties should present their
arguments before or after the production of the evidence; the parties shall,
however, retain the right to comment on the evidence given.

Article 51

The order in which the agents, counsel or advocates shall be called upon
to speak shall be determined by the Court, unless there is an agreement
between the parties on the subject.

Article 52

1. The Court may, during the hearing, put questions to the agents,
counsel and advocates, and may ask them for explanations.

2. Each judge has a similar right to put questions, but before exercising
it he should make his intention known to the President, who is made res
ponsible by Article 45 of the Statute for the control of the hearing.

3. The agents, counsel and advocates shall be at liberty to answer imme
diately or at later date.

[Cf. Court of the European Coal and Steel Community, Rules, art. 48.]

Court of the European Coa.l and Steel Community, Rules:

Article 49

Les parties ne peuvent plaider que par l'organe de leur representant ou
de leur avocat.

h. Evidence

[See section 8, Evidence, c, d, and e, p. 209 et seq., illfra.]

i. Minutes

Franco-German Mixed Arbitral Tribunal, Rules:

Articles 49, para. 2, and 50, para.
See p. 195 supra.
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International Court of Justice, Statute:

Article 47
1. Minutes shall be made at each hearing and signed by the Registrar

and the President.

2. These minutes alone shall be authentic.

[Cf. Permanent Court of Arbitration, Hague Convention 1907, art. 66,
para. 3; and Court of the European Coal and Steel Community, Rules,
art. 53, para. 1.]

!delll, Rules:

Article 59

1. The minutes mentioned in Article 47 of the Statute shall include:
the names of the judges present;
the names of the agents, counsel or advocates present;
the surnames, first names, description and residence of witnesses and

experts heard;
a brief record of the evidence produced at the hearing;
declarations made on behalf of the parties;
a brief record of questions put to the parties by the President or by the

judges;
any decisions delivered or announced by the Court during the hearing.
2. The minutes of public sittings shall be printed and published.

Article 60, para. 1
At each hearing held by the Court, a shorthand note shall be made under

the supervision of the Registrar of the oral proceedings, including the
evidence taken, and shall be appended to the minutes referred to in Article 59
of the present Rules. This note, unless it is otherwise decided by the Court,
shall contain any interpretations from one official language into the other
made in Court by the interpreters.

[U. Court of the European Coal and Steel Community, Rules, art. 53,
para. 2.]

j. Transcripts

International Court of Justice, Rules:

Article 60, para. 3
A transcript of speeches or declarations made by agents, counsel or

advocates shall be made available to them for correction or revision, under
the supervision of the Court.

Court of the European Coal and Steel Community, Rules:

Article 53, para. 3
Les parties peuvent prendre connaissance au greffe de tout prod~s-verbal

et en obtenir copie.
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k. Admission of public

Arbitral Tribunal, Chile and France, Rules:

Article 13
Les agents, ainsi que les secretaires, rapporteurs et jurisconsultes nommes

par les agents en conformite des articles 4 et 5 de la Convention, pourront
seuls assIster aux audiences du tribupal. Personne ne pourra, en aucun
cas, assister aux deliberations du tribunal.

Permanent Court of Arbitration, Hague Convention 1907 :

Artide 66, para. 2
They [Le., the discussions] are only public if it be so decided by the

tribunal, with the assent of the parties.

Arbitral Tribunal, United States and Great Britain, Rules:

RlIle 43
The sessions of the Tribunal for the purpose of hearing the arguments

of Counsel or for the delivery of awards shall be open to the public.

Franco-German Jvlixed Arbitral Tribunal, Rules:

Article 46
L'audience du tribunal est publiC).ue. Toutefois, le tribunal peut, d'office

ou sur requisition, ordonner le huts clos.

French-Mexican Claims Commission, Rules:

Article 41
Les personnes etrangeres a la Commission ne pourront assister aux

audiences qu'avec l'assentiment du President.

International Court of Justice, Statute:

Article 46
The hearing in Court shall be public, unless the Court shall decide

otherwise, or unless the parties demand that the public be not admitted.

Court of the European Coal and Steel Community, Code:

Article 26
The hearings shall be public, unless the Court, for substantial reasons,

shall decide otherwise.

1. Closure

Permanent Court of Arbitration, Hague Convention 1907:

Article 77
When the agents and counsel of the parties have submitted all the explan

ations and eVIdence in support of their case, the president declares the
discussion closed.
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International Court of Justice, Statute:

Article 54, para. 1
When, subject to the control of the Court, the agents, counsel and

advocates have completed their presentation of the case, the President
shall declare the hearing closed.

Court of the European Coal and Steel Community, Rules:

Article 50, para. 2
Apres la lecture des conclusions de l'avocat general, le President pro

nonce la cloture de la procedure orale.

SectiOIJ 8. Evidence
a. General

General Claims Commission, United States and Panama, Rules:

Article 23
The Commission will receive and consider all written statements, docu

ments, affidavits, interrogatories, or other evidence which may be presented
to it by either Government within the terms provided in these rules, either
in support of or against any claim, and will give such weight thereto as in
its judgment such evidence merits. No such statement, documents, or
other evidence shall be received or considered by the Commission if
presented through any other channel, or in any other manner.

[a. United States-Mexican General Claims Commission, Rules, rule vm,
para. 1; and Mixed Claims Commission, United States and Germany, Rules,
iule V (b).]

Tribunal, United States and Great Britain (Trail Smelter Case), Con
vention:

Article VIII
The Tribunal shall hear such representations and shall receive and

consider such evidence, oral or documentary, as may be presented by the
Governments or by interested parties, and for that purpose shall have
power to administer oaths ..•

Article IX
See p. 129 supra.

Franco-Italian Conciliation Commission, Rules:

Article 14, para. 1
La Commission est, dans tous les cas, libre d'apprecier les preuves pre.

sentees par les parties.
b. Documents

(00) General
.French-Mexican Claims Commission, Rules:

Article 25
La Commission exatrJaera les documents qui seront produits par les

Agents.
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Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 8
Each Government shall have the right to exhibit all documents pertain

ing to the subject-matter of the arbitration, and the original documents
or copies certified by a notary or public officials, whatever may be their
character, and to request the production of such documents by the other
party.

Franco-Italian Conciliation Commission, Rules:

Article 14, para. 2
Lorsqu'il est produit une preuve ecrite preexistante, celle-ci, en principe,

prevaut sur les autres moyens de preuve.

(bb) Submission

Permanent Court of Arbitration, Hague Convention 1907:

Articles 63, paras. 2-3, 67 and 68
See pp. 158-159 supra.

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 12
The Memorial shall be accompanied by copies of the documents and

other proofs upon which the claimant Government relies.

Rule 16
The Answer shall be accompanied by the documents and proofs upon

which the respondent Government relies.

Article 14

Article 28

Article 26, para. 2
See p. 175 supra.

See p. 176 supra.

See p. 177 supra.

See p. 172 supra.

Rule 18
The Reply shall be accompanied by such dot.'U1llents and proofs as may

be regl1!ted for the purposes thereof.

Rule 19
If the respondent Government considers it necessary to file further evid

ence for the purpose of answering the statements contained in the Reply,
such further evidence may be filed without a written pleading, but accom
panied by a short explanatory summary.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 6 f)
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French-Mexican Claims Commission, Rules:

Article 6 (b)
See p. 150 supra.

Article 14, para. 3
Le contre-memoire sera accompagne des documents que l'Agent mexi

cain jugera utile de produire a l'appui de ses assertions.

Article 15, para. 3
La replique sera accompagnee des documents que le demandeur jugera

utile ~e produire al'appel ?e s~ reclamation et qu'it n'aura pas pu remettre
en meme temps que le memolte.

Article 16
See p. 160 slpra.

United States-Mexican General Claims Commission, Rules:

RI/le IV, para. 1
See p. 161 slpra.

Rule IV, para. 8
Each Memorial, Answer and Reply must be accompanied, at the time of

filing, by copies of all the proof on which the party presenting it intends to
reply. Proof presented at a later date will be rejected by the Commission.
The Agents may by stipulation, confirmed by the Commission, agree upon
the admission of further evidence at any time after the filing of pleadings.

International Court of Justice, Rules:

Article 43, para. 1
There must be annexed to every Memorial and Counter-Memorial and

other pleading, copies of all the relevant documents, a list of which shall
be given after the submissions. If, on account of the length of a document,
extracts only are attached, the document itself or a complete copy· of it
must, if possible, unless the document has been published and is available
to the public, be communicated to the Registrar for the use of the Court
and of the other party.

Article 48
1. Mter the closure of the written proceedings no further documents

may be submitted to the Court by either party eX\.:j?t with the consent of
the other party or as provided in paragraph 2 of trus Article. The party
desiring to rroduce a new document shaIl file the original or a certified
copy thereo in the Registry, which will be responsible for communicating
it to the other I?arty and will inform the Court. The other party shall be
held to have given its consent if it does not lodge an objection to the
production of the document.

2. Should the other party decline to consent to the production of a new
document, the Court, after hearing the parties, may either permit or refuse
to permit its production. If the Court grants permission, the other party
shall have an opportunity of commenting upon it and of submitting docum
ents in support of its comments.
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Franco-Italian Conciliation Commission, Rules:

Article 11
La Commission saisie de la requete, comme ci-dessus :
1. Fixe les deIais pour la presentation des memoires en reponse, des

memoires eventuels en replique et des documents du Gouvernement
defendeur.

2. Fixe le delai pour la presentation des documents dont la production
a ete reservee.

(cc) Obligation to suLmit 36

Arbitrator, Sweden and United States (KroilprtilS GlIstaf A.dolj Case),
Special Agreement:

Article VI
\V'hen the Agent for either Government has reason to believe that the

other Government possesses or could obtain any document or documents
which are relevant to the claim but which have not been incorporated in
the record, such document or documents shall be submitted to the Tribunal
at the request of the Agent for the other Government and shall be avaiable
for inspection by the demanding Agent . . .

Mixed Board, United States and Mexico, Convention:

Article IV
All documents which now are in, or hereafter, during the continuance

of the commission constituted by this convention, may come into the
possession of the Department of State of the United States, in relation to
the aforesaid claims, shall be delivered to the board. The Mexican Govern
ment shall furnish all such documents and explanations as may be in their
possession, for the adjustment of the said claims according to the principles
of justice, the law of nations, and the stipulations of the treaty of amity
and commerce between the United States and Mexico of the 5th of April
1831; the said documents to be specified when demanded at the instance
of the said commissioners.

Permanent Court of Arbitration (The Pious Fund of the Californias
Case), Protocol:

Article III
All pleadings, testimony, proofs, arguments of counsel and findings or

awards of commissioners or umpire, filed before or arrived at by the Mixed
Commission above referred to, are to be placed in evidence before the Court
herein before provided for, together with all correspondence between the
two countries relating to the subject matter involved in this arbitration;
originals or copies thereof duly certified by the Departments of State of
the High Contracting Parties being presented to said new tribunal •..

36 Cf. in this section (dd) original and copies, p. 204 infra, request by party for discovery
of fact or document, p. 224 itifra, and request by arbitrator, ete..., for further evidence,
p. 224 i'ifra.
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(dd) Original and copies

Arbitrators, Great Britain and United States (Alabama Claims), Treaty:

Article IV, para. J
If in the case submitted to the Arbitrators either party shall have specified

or alluded to any report or document in its own exclusive possession without
annexing a copy, such F.'rty shall be bound, if the other party thinks proper
to apply for it, .0 furnish that party with a copy thereof; and either party
may Call upon the other, through the Arbitrators, to produce the originals
or certified copies of any papers adduced as evidence, giving ineach instance
such reasona1:ile notice as the Arbitrators may require.

Permanent Court of Arbitration (The Pious Fund of the Californias
Case), Protocol:

Article III
See p. 203 supra.

Article IV
Either party may demand from the other the discovery of any fact or

of any document deemed to be or to contain m:.terial evidem:e for the
party asking it; the document desired to be described with sufficient accur
acy for identification, and the demanded discovery shall be made by deliver
ing a statement of the fact or by depositing a copy of such document
(certified by its lawful custodian, if it be a public document, and verified
as such by the possessor, if a private one), and the opoosite party shall
be given the opportunity to examine the original in the City of Washington
at the Department of State, or at the office of the Mexican Ambassador,
as th~ case may be. If notice of the desired discovery be given too late
to be answered ten days before the tribunal herein provided for shall sit
for hearing, then the answer desired thereto shall be filed with or documents
produced before the Court herein provided for as speedily as possible.

[a. Arbitral Commission, United States and Pelu (Landreau Claim),
Protocol, ut. IX.]

Perm:loent Court of Arbitration, Hague Convention 1907 :

Article 64
Every document produced by one party must be communicated to the

other party in the form of a duly certified copy.

Arbitral Tribunal, United States and Great Britain, Rules:
RNI,25

The originals of all documents and other proofs brought forward in
support of or in answer to a claim shall, so far as possible, be filed in the
Office of the Tribunal, in order that they may be open to the inspection of
the members of the Tribunal and of the other party.

RNI,26
Where the originals are not in existence, or can not be traced, copies

authenticated in the best available manner shall be filed instead of·the
originals.
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Franco-German Mixed Arbitral Tribunal, Rules:

Article 30
See p. 170 sl/pra.

Arbitrator, Great Bril:ain and Costa Rica (Aguilar-Amory and Royal
Bank of Canada Claims), Conventi\?n:

Article 5
The Costa Rica Government undertake to give without delay or any

cost whatever the certifications of documents, laws or acts existing in the
Public Offices, which may be requested through the Ministry for Foreign
Affairs by the Goverment of His Britannic Majesty, by the Royal Bank of
Canada or by the Central Costa Rica Petroleum Company; and such cer
tifications shall be held as authentic in the arbitration. Those documents
which may appear published in" La Gaceta ", the Official Journal of the
Costa Rica Government, shall be held without question as authentic and
admissible.

United States-Mexican General ClainJs Commission, Rules:

Rule V, para. 2
As to documents and other proof filed in support of or in opposition

to claims, and in connection with pleadings herem provided for, opJy such
portions thereof as shall be relied upon need be copied, with such explanat
ory note as may enable the Commission or Agents to understand them:
Provided, however, that on the request of the opposing Agent the complete
document or l' certified copy thereof shall be made available in (·he office
of the Commission. Except it is otherwise stipulated by the Agents and
confirmed by the CommiSSiOn, five (5) copies of all documents and other
proof presented in support of the pleadings shall be filed with the Joint
Secretaries for the use of the Commission and Agents, subject to the pro
visions of Rule VIII, section 6.37

RIfle VIII, para. 3
When an original paper on file in the archives of the United States or

Mexico can not be conveniently withdrawn, duly certified copies, with the
English or Spanish translation thereof, if requested, may be received k
evidence in lieu thereof.

[Cf. General Claims Commission, United States and Panama, rules,
art. 24; French-Mexican Claims Commission, Rules, art. 26; and Mixed
Oaims Commission, United States and Germany, Rules, rule V (a).]

Rule VIII, para. 4
Where the ori~inal of any document or other proof is filed at any Govern

ment office on either side, and can not be conveniently withdrawn, and no
copy of such document is in the possession of the Agent of the Govern
ment desiring to present the same to the Commission in support of the
allegations set out in his pleadings, he shall notify the other. Agent in
writing of his desire to inspect such document. Should such inspection

., See p. 208 ilifra.
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be refused, then the action taken in response to the request to inspect,
together with such reasons as may be assigned for the action taken, shall
be reported to the Commission, and the Commission will take note thereof.

[Cf. General Claims Commission, United States and Panama, Rules,
art. 25; French-Mexican Claims Commission, Rules, art. 27; and Arbitral
Tribunal, United States and Great Britain, Rules, rules 27 and 29.]

RI/le VIII, para. 5
The right to inspect the original of such document when granted shall

extend to the whole of the document of which part only is brought forward
in sUl?port of or in answer to a claim, but shall not extend to any enclosures
thereIn, or annexes thereto, or minutes, or endorsements thereon, if such
endosures, annexes, minutes or endorsements are not adduced as evidence
or specifically referred to in the pleadings.

[Cf. General Claims Commission, United States and Panama, Rules,
art. 26; French-Mexican Claims Commission, Rules, art. 28; and Arbitral
Tribunal, United States and Great Britain, Rules, rule 30.]

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 8
See p. 201 sl/pra.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 11, para. 1
The arbitrator may, if he thinks fit, upon the application of either agent

or otherwise, order the production before him of the originals of any
documents relied upon by either Government in their arguments.

General Claims Commission, United States and Panama, Rules:

Article 21
See p. 171 supra.

International Court of Justice, Rules:

Articles 43, para. 1 and 48, para. 1
See p. 202 supra.

Franco-Italian Conciliation Commission, Rules:

Article 9
Les documents produits a l'appui de la requete, soit en original, soit en

copie certifiee conforme par l'Agent requerant, sont remis sous dossier.
Le dossier est accompagne d'un bordereau signe dudit Agent, etabli en

5 exemplaires.

Article 12, para. 3
Les documents annexes38 sont deposes dans les formes fixees al'article 9.

3. 1. c., annexed to counter-memorial and reply.
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Article 13
Chacun des Agents des Gouvernements interesses a la facnlte de prendre

connaissance au secretariat de la Commission des documents produits
par l'autre partie, et de se faire delivrer, ases frais, le cas echeant, des extraits
et copies certifies conformes.

Court of the European Coal and Steel Community, Rules:

Article 33, para. 4
La requete et le memoire en defense, ainsi que les actes de procedure

subsequente, doivent contenir en annexe, le cas echeant, copie des pieces
ou documents invoques a l'appui. Un bordereau de ces pieces doit figurer
ala suite de chacun de ces actes de procedure,

Article 33, para. 7
Si l'authenticite d'une piece ou d'un document est contestee, la Cour

statue conformement a l'Article 70 du present reglement.39 La Cour peut,
d'office ou a la dt;mande de l'avocat general ou des parties, ordonner telle
veriiication qu'elle juge utile; elle prescrit les formes et delais regissant ces
mesures.

(cc) Language, translations
See pp. 166-68 .rtlpra.

United States-Mexican General Claims Commission, Rules:

Rule IV, para. 9
Documents or the copies thereof and other proofs submitted in support

of or in opposition to any claim may be filed In the language of the party
submitting them subject to the further orders of the Commission, but
copies of all documents and other proofs so submitted must be filed as
hereinafter provided.

(If) Voluminous documents

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 21
. . . Where either party desires to make use in its pleadings of any volum

inous reports or documents, not contained in any of the publications above
named, such reports or documents need not be printed as part of the
pleadings, but seven copies thereof shall accompany and be delivered with
the pleadings. Of these seven copies, two shill be filed in the Office of
the Tribunal, one shall be sent by the Secretaries to each member of the
Tribunal, and two to the Agent of the other party. This rule shall not be
heid to preclude the party from printing in or with his written pleading
extracts from such report or document.

Franco-German :Mixed Arbitral Tribunal, Rules:

Article 9
See p. 170 supra.

39 See p. 236 infra.
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Article 10
See p. 166 supra.

Court of the European Coal and Steel Community, Rules:

Article 33, para. 5
Si, en raison du volume d'une piece ou d'un document, il n'en est annexe

que des extraits, le document entter ou une copie complete doit etre depose
au greffe, a moins que le document n'ait ete publie.

(gg) Published materials

·Permanent Court of Arbitration (The Pious Fund of the Califomias
Case), Protocol:

Article .TII
. • . Where printed books are referred to in evidence by either party,

the l'arty offe!'JQg the same shall specify volume, edition and page of the
portion desired to be read, and shall furnish the Court in print the extracts
relied upon; their accuracy being attested by affidavit. If the original
work is not already on file as a portion of the record of the former Mixed
Commission, the book itself shall be placed at the disposal of the opposite
party in the respective offices of the Secretary of State or of the Mexican
Ambass:ldor in Washington, as the case may be, thirty days before the
meeting of the tribunal herein provided for.

Arbitral Tribunal, U1I1.ited States and Great Britain, Rules:

Rule 21
Either party may make use in its pleadings of any of the "American

State Papers ", " Foreign Relations of the United States ", British" States
Papers', British "Blue Books" and British Colonial "Parliamentary
Papers", and of any treaties, conventions, statutes, and reports of judicial
decisions, which have been l'ublished officially either in the United States,
or in the British Empire, WIthout filing copies thereof, provided that the
party making use of the same shall, if required to do so by the Agent of
the other party, supply one copy of such publicacion or document for the
use of the Tribunal and one copy for each Agent .•.

Rule 28
It shall not be necessary to file copies of any legislative act or judicial

decision which has been published officially and of which copies can be
obtained by the public.

United States-Mexican General Claims Commission, Rules:

Rule VIII, para. 6
Printed or published copies of any public documents, reports, and

evidence taken in connection therewith, and printed or published undCJ
or by authority of either Government may be filed with the Commission
and referred to from time to time by either Agent in support of or defense
to claims without being copied into the record, printed, or otherwise
proved, where the portion thereof so relied upon is properly identified in
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the pleadings or briefs. Matter so filed and referred to will be given such
weight as the Commission may deem proper in the circumstances of each
case. Copies of all such printed or published documents, when filed with
the Commission, shall also be furnished or made aVl'.llable to the opposing
Agent for his use. Official publications of law, statutes and judicial decis
sions and published works of recognized authority on subjects within
the cognizance of the Commission may be referred to without being formally
proven.

[a. General Oaims Commission, United States and Panama, Rules,
art. 27.]

c. Witnesses

(ca) General

Permanent Court of Arbitration (The Pious Fund of the Californias
Case), Protocol: .

Article V

Any oral testimony additional to that in the record of the former arbitra
tion may be taken by either party before any Judge, or Clerk of Court of
Record, or any Notary Public, in the manner and with the precautions and
conditions prescribed for that purpose in the rules of the Joint Commis
sion of the United States of America, and the Republic of Mexico, as ordered
and adopted by that tribunal August 10, 1869, and so far as the same may
be applicable. The testimony when reduced to writing, signed by the
witness, and authenticated by the officer before whom the same is taken,
shall be sealed up, addressed to the court constituted hereby, and deposited
so sealed up in the Department of State of the United States, or in the
Department of Foreign Relations of Mexico to be delivered to the Court
herein provided for when the same shall convene.

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 36
There shall be no oral evidence at the hearing ofa claim, exceptby agree

ment between the Agents or by order of the Tribunal. If oral evidence be
given at the hearing on behalf of one party, Counsel, for the other party
shall have a right to cross-examine the witness.

General Claims Commission, United States and Panama, Rules:

Article 28

No oral evidence will be heard by the Commission save in exceptional
cases for good cause shown, and under such rules as the Commission may
prescribe, but if oral evidence be introduced on behalf of one Government,
the Agent or Counsel for the opposing Government shall have the right
of cross-examination.

[Cf. Mixed Oaims Commission United States and Germany, Rules,
rule V (c).]
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French-Mexican Claims Commission, Rules:

Article 29
Chaque Agent aura le droit, en execution d'une decision de la Commis.

sion, dument signifiee a la partie adverse, de produire des temoins ala
Commission et de les interroger sous serment devant elle; dans ce cas,
chaque temoin produit par une des parties pourra etre egalement interroge
par l'Agent de la partie adverse ou par l'avocat de cet Agent.

United States-Mexican General Claims Commission, Rules:

RlIle VIII, para. 2
Either Agent shall have the right, after due notice given within the time

and in the manner prescribed in these rules, to produce witnesses and
examine them under oath or affirmation before the Commission, and in
such event any witness introduced on behalf of either Government shall
be subject to cross-examination by the other Government.

(bb) Notice, application

Arbitral Tribunal, Chile and France, Rules:

Article 1, para. 2
Quand elle [toute partie reclamante] jugera utile d'administrer la preuve

testimoniale, cUe devra indiquer dans le memoire ou dans une piece anfilexee,
les faits qu'elle se propose d'etablir ainsi que les nom, prenoms, profession,
nationalite et residence des temoins. Le tribunal aura toujours le droit
d'autoriser, dans le cours de la procedure la preuve de faits nouveaux et
l'audition de nouveaux temoins.

Article 11, para. 1
Chaque fois qu'il y aura lieu d'administrer la preuve testimoniale, la

partie qui l'offrira devra preciser les faits qu'elle se propose d'etablir et
1ndiqu~r les nom, profession et nationalite des temoins qu'elle veut faire
entendre; dIe devra toujours renseigner la residence exacte des temoins.

Franco-Germat1 Mixed Arbitral Tribunal, Rules:

Article 51
1. Si le tribunal COilstate que les parties ne sont pas d'accord sur des

faits pertinents, il peut ordonner une enquete.
2. Dans ce ca~, le tribunal fixe une date alaquelle cette enquete aura lieu

devant lui, ainsi que le delai dans lequd les nom et domicile des temoins
devront etre indiques au secretariat et notifies a la partie adverse et aux
agents.

United States-Mexican General Claims Commission, Rules:

RJfle IX, para. 1
Should either Agent desire to take oral testimony before the Commission

in any case he shall, within fifteen (15) days from the expiration of the time
for filing the reply of the claimant in such case, give notice to that effect
by filing such notice in writing with the Joint Secretaries, i\S in these rules
provided, stating the number and the names and addresses of the witnesses
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whom he desires to examine and the date on which application will be made
to the Commission to fix a time and place to hear such oral testimony.
No oral testimony will be heard in any case, except in pursuance of notice
given within the time and in the manner herein stated, unless it be allowed
by the Commission in its discretion for good cause shown.

[Cf. French-Mexican Claims Commission, Rules, art. 30.]

Arbitrator, Great Britain and Portugal rCampbell Case), Agreement:

Article 9
If no oral hearing is demanded under the preceding article, the arbitrator

may intimate his desire to hear oral evidence and extend the time-limit so
as to enable the agent concerned to comply with his intimation by making
an application to this effect, but he shall have no power to order the attend
ance of witnesses.

Rules:

International Court of Justice, Rules:

Article 49
Without prejudice to the provisions of the Rules concerning the pro

duction of documents, each party shall communicate to the Registry, in
sufficient time before the commencement of the oral proceedings, inform
ation regarding the evidence which it intends to produce or which it intends
to request the Court to obtain. This communication shall contain a list
of the surnames, first names, descriptions and places of residence of the
witnesses and experts whom the party intends to call, with indications in
general terms of the point or points to which their evidence will be directed.

Franco-Italian Conciliation Commission, Rules:

Article 8, para. 2, no 5
See p. 175 supra.

Court of the European Coal and Steel Community,

Article 39
See p. 144 slpra.

(cc) Request by Arbitrator, etc.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 51
See p. 210 supra.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 9
See p. 211 supra.

International Court of Justice, Rules:

Article 54
The Court may request the parties to call witnesses or experts, or may

call for the production of any -{,ther evidence on points of fact in regard
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to which the parties are not in agreement. If need be, the Court shall
apply the provisions of Article 44 of the Statute.40 .

(dd) Date and place

Franco-German Mixed Arbitral Tribunal, Rules:

Article 51, para. 2
See p. 210 supra.

French-Mexican Claims Commission, Rules:

Article 32
Les Agents polL.--ront etablir un questionnaire conformement auquel

les temoins devront etre interroges par la 01mmission. Dans ce cas, l'audi
tion aura lieu apres la remise de la dernierc piece fondamentale, et la Com
mission fixera un deIai raisonnable pour la comparution du temoin, lequel
sera assigne par les soins de l'Agent qui invoque son temoigmge.

United States-Mexican General Claims Commission, Rules:

Rule IX, para. 1
See p. 210 sJlpra.

(ee) Summons

Franco-German Mixed Arbicral Tribunal, Rules:

ArticH 52
Les temoins sont cites par l'intermediaire des agents, conformement ala

loi du territoire de leur domicile ou residence, quinze jours au moins avant
leur audition.

French-Mexican Claims Commission, Rules:

Article 32
See p. 212 sJlpra.

Court of the European Coal and Steel Community, Rules:

Article 39
See p. 144 sJlpra.

(ff) Challenge

Court of the European Coal and Steel Community, Rules:

Article 41, para. 5
See p. 186 slpra.

C. Article 44 of the Statute : .. 1. For the seJvice of all notices upon persons other than
the agents, counsel and advocates, the Court shall apply direct to the Govemment of the
State upon whose territory the notice has to he served. 2. The same provision shall apply
whenever steps are to he taken to procure evidence on the spot,"
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(gg) Oat~: affirmation

Arbitral Tribunal, Chile and France, Rules:

Article 11, para. 4

Le temoic deposera sous serment ou apres avoir fait une declaration
solenndle et il devra prealablement declarer s'il a quelque intetet dans la
reclamation, s'il est parent, creancier ou associe de la partie reclamante
ou employe par le Gouvernement chilien, soit actuellement, soit a l'epoque
ou se sont passes les faits donnant lieu a la reclamation ...

Franco-German Mixed Arbitral Tribunal, R'Jles :

Article 53

Les commissions rogatoires ayant pour objet l'audition des temoins
sont adressees par l'intermediaire des a~ents a l'autorite judiciaire compe
tente du lieu du domicile ou de la reSidence du temoin. Dans ce cas, le
temoin est entendu et assermente dans les formes prevues r ar la loi locale.

Article 55

1. Le president invite les temoins avant ou apres leur deposition apr~ter
le serment de dire toute la verite et rien que la verite.

2. Les mineurs de quinze ans ainsi que les parents en li~ne ascendante
ou descendante et le conjoint, meme divorce, d'une partle ne sont pas
assermentes. Dans tous les autres cas, le tribunal deCldera si un temoin
sera assermente.

3. Le tribunal peut toujours dispenser du serment lorsque les circonstan
ces lui paraissent l'exiger.

International Court of Justice, Rules:

Article 53, para. 2

Each witness shall make the following declaration hefore giving his
evidence in Court:

"I solemnly declare upon my honour and conscience that I will
speak the truth, the whore truth and nothing but the truth."

Franco-Italian Conciliation Commission, Rules:

Article 15

(a) Les temoins, avant de deposer, pretent serment suivant les formes
etablies par la loi du lieu.

Court of the European Coal and Steel Community, Rules:

Article 41, paras. 1-2
See p. 186 supra.
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(hh) Language, translation

United States-~Iexican General Claims Commission, Rules:

Rule IX, para. 3
A witness may testify either in English or Spanish, or, if necessary, in

any other language; but in any case the language used shall be that best
adapted to the understanding of the wit.ness.. Oral testimony shall be
translated under the direction of the Commission into Spanish, English,
or both languages.

International Court of Justice, Rules:

Article 58, para. 2
See p. 193 slpra.

COllrt of the European Coal and Steel Community, Rules:

Article 28, para. 2
See p. 193 slpra.

Article 28, para. 4
See p. 193 supra.

(ii) Examination

Arbitral Tribunal, Chile and France, Rules:

Article 11, para. 2
Le tribunal decidera dans chaque cas separe comment se feront les inter

rogatoires des temoins et, le cas echeant, quels seront les fonctionnaires
propres a recevoir les temoignages. Tautefois, chaque fois que les cir
constances le permettront, l'interrogatoire des temoins se fera devant le
tribunal meme.

Article 11, para. 3
Les agents ou leurs delegues pourront interroger et contre-interroger les .

temoins.

Arbitral Tribunal, United States and Great Britain, Rules:

Rule 36
See p. 209 supra.

French-Mexican Claims Commission, Rules:

Article 29
See p. 210 slpra.

Article 31
La Commission fixera la procedure suivant laquelle aura lieu l'audition

des temains ...

Article 32
See p. 212 supra.
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See p. 210 st/pra.

United States-Mexican General Claims Commission, Rules:

Rt/le VIII, para. 2

Rt/le IX, para. 2

The examination of witnesses shall be .within the control and discretion

of the Commission. An,! member of the Commission may, i'l his discretion

and in the interest of justIce, question any witness at any point in the giving

of his testimony . . .

General Claims Commission, United States and Panama, Rules:

Article 28
See p. 209 st/pra.

International Court ef Justice, Rules:

Article 53, para. 1

Witnesses and experts shall be examined by the agents, counsel or

advocates of the parties under the control of the President. Questions

may be put to them by the President and by the judges.

Court of the European Coal and Steel Community, Rules:

Article 42
See p. 187 st/pra.

(jj) Report, transcript

Franco-German Mixed Arbitral Tribunal, Rules:

Article 55, para. 4

Le tribunal peut d'office ou sur requisition ordonner que la deposition

d'un temoin soit transcrite au proces-verbal de l'audience et signee par le

temoin.

French-Mexican Claims Commission, Rules:

Article 31

••• Les aepositions seront consignees sur le proces-verbal et il en sera

remis copie a chacun des Agents.

United States-Mexican General Claims Commission, Rules:

Rt/le IX, para. 2

• . . Where oral testimony is taken before the Commission, it shall be

reported verbatim in writing by a stenographer appointed by the Com

mlssion, or otherwise as it may direct. Such report or a transcript in both

English and Spanish shall be made a part of the record and copies 10 English

and Spanish furnished to the respective Agents.

International Court of Justice, Rules:

Article 60, para. 2

A transcript of the evidence of each witness or expert shall be made

available to him in order that mistakes may be corrected under the super

vision of the Court.
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See p. 186 srpra.

N:e p. 186 supra.

,Court of the European Coal and Steel Community, Rules:

Article 41, pfJra. 3

(/(./(.) Expenses

Franco-German Mixed Arbitral Tribunal, .Rules:

Article 51

3. En meme temps,41 le tribunal fixe aux parties un delai pour deposer
au secretariat la somme des frais presumee necessaire pour indemniser
les temoins dont eUes requierent l'audition.

4. La partie qui n'effeetue pas le depot dans le de1ai assigD.e est dechue
de son droit a la preuve par temoins.

Article 54
Les indemnites dues aux temoins sont arretees par le tribunal.

International Court of Justice, Rules:
Article 55

Witnesses or experts who appear at the installce of the Court shall be
paid out of the funds of the Court.

Court of the European Coal and Steel Community. Rules:

Article 40
See p. 186 supra.

(1/) Perjury

Court of the European Coal and Steel Community, Code:
Article 28, para. 4

When it is established that a witness or an eXEert has concealed .or fal.
sified the troth as to the facts on which he has testified or has been examined
by the Court, the Court shall be empowered to refer such misfeasance to
the Minister of Justice of the State of such witness or expert, for the applic.
ation of the appropriate sanctions provided by the nationa1law.

(mm) Refusal to testify
'Court of the European Coal and Steel Community, Rules:

Article 41, para. 5

(nn) Default

Court of the European Coal and Steel Community, Code:

Article 28, para. 5
See p. 187 footnote 28 supra.

41 See art. 51, para. 1-2, p. 210 supra.
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Article 41, para. 7

Article 8
Les temoins. reguliere:ment cites conformement aux dispositions de

l'article 39 du Regle'nent de la Cour,42 sont tenus de deferer a la citation
et de se presenter a l'audience.

Article 9
1. Lorsqu'un temoin dument cite roe se presente pas devant la Chambre

ou lo!sque, tout en se presentant a l'audience, il refuse sans motif legitime
de deposer ou de preter serment, la Chambre peut lui appliquer les ilispo
sitions concernant les temoins defaillants, prevues en procedure civile par
la loi de l'Etat OU le temoin a son domicile ou, adefaut de domicile, sa resi
dence au moment de la citation. Toutefois, la contrainte par corps est
exclue.

2. Les dispositions qui precedent sont appliquees par la Cour lorsque
le temoin a ete cite acomparaitre devant dIe. Les memes dispositions sont
appliquees par le Juge Rapporteur lorsqu~ le temoin a ete cite acomparaltrt:
cfevant lui.

3. L'execution forcee des sanctions ou mesures prononcees par le Ju~e

Rapporteur, la Chambre ou la Cour en vertu du present article est pour
suivle conformement aux dispositions combinees des articles 44 et 92
du 'fraite.43

See p. 187 supra.

Idem. Additional Rules:

IdetlJ. Rules :

(00) Waiver

Court of the European Coal and Steel Community. Rules:

Article 41. para. 6
See p. 186 supra.

(PP) Rogatory letters

Franco-German Mixed Arbitral Tribunal. Rules:

Article 53
See p. 213 supra.

• 0 See p. 144 sfljm.'•

.. Article 44 of tl-te Treaty Instituting the Europcm Coal and Steel Community, signed
in Paris on 18 April 1951 : " The judgments of the Court shall be exeeutoty on the territory
of the member States under the terms of Article 92 below." Article 92 of the same Treaty :

"The decisions of the High Authority imposing financial obligations on enterprises
are executory.

" They shall be enforced on the territory of member States through the legal procedures
in effect in each of these States, after the writ of execution in use in the State on the territory
of which the decision is to be carried out has been placed upon them; this shall be done
with no other formality than the certification of the authenticity of such decisions. The
execution of these formalities shall be the responsibility of a Minister which each of
the governments shall designate for this purpose.

" Enfor=ent of such decisions can be suspended only by a decision of the Court."
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French-Mexican Claims Commission, Rules:
Article 35

Si un tcmoin ou le demandeur ne peut pas comparaitre devant la Com.
mission, il pourra ctre entendu par Pautorite iudiciaire competente de sa
residence, sur commission rogatoire adressee a cette autorite par la voie
des Agents. La deposition sera r~e suivant les formes prescrites par la
loi du lieu.

Ioterpational Court of Justice, Rules:
Article 5~

The Court, or the President if the Court is not sitting, shall, at the request
of one of the parties or on its own initiative, take the neces:sary steps for
the examination of witnesses or experts otherwise than before the Court
itself.

Franco-Italian Conciliation Commission, Rules:
Article 14, para. 6

Le Commission si e1le l'estime nckessaire peut demander aux Agents
des Gouvernements de saisir les autorites .j\~~ees pour l'execution de
commissions rogatoires. Les autorites cons . es fran!faises ou italiennes
sont convoquees a ces operations et leurs observations, s'il ya lieu, inscrites I
au procC~s-verbal.

Court of the European Coal and Steel community, Rules:
Article 36

See p. 186 supra.

Idem, Additional Rules:
Article 10

1. La Cour I?eut ordonner qu'un temoin ou un expert sera entendu par
l'autorite judiClaire de son domicile. .

2. Cette ordonnance est adressee, pour execution, a l'autorite judiciaire
competente, dans les conditions convenues entre la Cour et chaque Etat
memore. Les pieces resultant de i'execution de la commission rogatoire
sont adressees a la Caur clans les mcmes conditions.

d. Experts

(aa) General

Arbitrator, Great Britain and Spain (British Claims in Spanish Morocco).
Agreement:

Article 4
See p. 155 slIpra.

(bb) Notice, application

International Court of Justice, Rules:
Article 49

. See p. 211 supra.
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See p. 144 ·slljJra.

Franco-Italian Conciliation Commission, Rules:

Article 8, para. 2, nO 5

See p. 175 supra.

Court of the European Coal and Steel Community, Rules:

Article 39, para. 2

(cc) Request, nomination by Arbitrator, etc.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 57, para. 1

Le tribunal peut ordonner des expertises I;'ar une ou plusieurs personnes

qu'il designera, sauf accord entre les partIes.

French-Mexican Claims Commission, Rules:

Article 34

Apres la remise de la derniere piece fondamentale, et en tout etat de cause

avant la sentence definitive, la Commission pourra decider de prendre

\'avis d'un ou de plusieurs experts sur les matieres qui exigent de.s con

naissances speciales, et elle pourra ordonner egalement des descentes sur

les Jieux.

Court of Arbitrators, Great Britain and Ethiopia (Maharao of Kutch

Case), Agreement:
Article 6

If it is found necessary to milke an estimate of the missing goods, the

Court of Arbitrators shall have the right to choose experts for the purpose.

The estimate made by the majorit· of the experts shill be acceptea. The

number of the experts must necessarily be three. They must give their

decision within one month after judgment has been given.

International Court of Justice, Rules:

Article 57, para. 1

See p. 185 slIjJra.

Franco-Italian Conciliation Commission, Rules:

Article 14

3. Les expertises faites a la demande des parties peuvent etre controIees

d'of!ice par des techniciens commis a cet efl"et.

4. La Commission peut decider de se transporter sur les lieux, et faire

proceder devant e1le a toutes expertises d'of!ice avec le concours de tous

techniciens, interpretes ou traducteurs necessaires.

5. Les Agents des Gouvernements ou leurs suppleants sont invites a
assister aux transports et aux expertises d'of!ice, Iorsque la Commission

decidera de se rendre sur les lieux.
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Court of the European Coal and Steel Community, Code:

Artic/~ 25

The Court may at any time charge any person, body, office, commission
or organ of its own choice with the duty of making a formal inquiry or
expert study; to this effect, the Court m:;.y draw up a list of persons or
organizations quali£i.ed to serve as experts,

(dd) Summons

Court of the European Coal and Steel Community, Rules:

Arti&l~ 39
See p. 144 slIpra.

(ee) Challenge

Court of the European Coal and Steel Community, Rules:
.A.rtic/~ 41, para. 5

See p. 1.86 stpra.

(If) Oath, affirmation

Franco-German Arbitral Tribunal, Rules:
Arti&l~ 57, para. 2

Sur la requete de l'une d'elles,44 l'expert est assermente.

Jntematiolnl Court of Justice, Rules:
Artic/~ 53, para. 3

Each ex.Pert shall make the f.~l1owing declaration before making his
statement 1n Court:

" I solemnly dec1llre ul;'0n my honour and conscience that my statement
will be in accordance WIth my sincere belief."

Court of the EUlOpean Coal and Steel Community, Rules:

Artic/~ 41, paras. 1 anti 4
See p. 186 npra.

(gg) Language, transiation

Franco-German Mixed Arbitral Tribunal, Rules:
Arti&l~ 59, para. 1

Les rapports d'expertise, rediges en langue fran~ise ou accompagnes
d'~e traduction fran~se, sont deposes au secretariat, qui en avise les
partIes.

&& I.e., of either party, see art. 57, para. 1, p. 219 supra.
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International Court of Justice, Rules:
Article 58, para. 2

See p 193 supra.

Court of the European Coal and Steel Community, Rules:

Article 28, para. 2
See p. 193 supra.

Article 28, paras. 4 and 5
See p. 193 sUjira.

(hh) Examination

International Court of Justice, Rules:
Article 53, para. 1

See p. 215 supra.

Court of the European Coal and Steel Community, Rules:

Article 42
See p. 187 sUjira.

(it) Report, transcript

Franco-German Mixed Arbitral Tribunal, Rules:

Article 59, para. 1
See p. 220 JUjira.

Art cle 59, jiara. 2
Celles-ci peuvent en prendre connaissance au secretariat ou s'en faire

delivrer une copie a leurs frais

Article 60
Dans le mois qui suit l'avis donne aux parties du depot du rapport

d'expertise, celles-ci peuvent requerir un complement d'expertises ou une
seconde expertise. Les articles 57 a 58 45 sont applicables.

International Court of Justice, Rules:

Article 57. para. 2
See p. 185 supra.

Court of the European Coal and Steel Community, Rules:

Article 28, para- 5
See p. 193 supra.

.. Art. 57, para. 1 : see p. 219 supra; art. 57, para. 2 : see p. 220 supra; art. 58, see p. 222
infra.
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(ij) Expenses

Franco-German Mixed Arbitral Tribunal, Rules:
Article 58

Le tribunal fixe a. ia partie inst:3nte a. la preuve un deIai pour deposer
au secretariat la somme des frais preSUllleS de l'expertise.

Si la l'artie n'effectue pas le depot dans le delai fixe, elle est dechue de
son drOIt it. l'expertise.

International Court of Justice, Rules:
Article 55

See p. 216 slIpra.

Court of the European Coal and Steel Community, Rules:
Article 40

See p. 186 slIpra.

(kk) Refusal to answer

Court of the European Coal and Steel Community, Rules:
Article 41, para. 5

See p. 186 slIpra.

(11) Waiver

Court of the European Coal and ~teel Community, Rules:

Article 41, para. 6
See p. 186 sNjJra.

e. Claimant, interested party

Franco-German Mixed Arbitral Tribunal, Rules:
Arctile 56

Le tribunal peut exceptionnellement entendre les parties ou leurs repre
sentants legaux comme temoins et les assermenter.

French-Mexican Claims Commission, Rules:
Article 33

Le demandeur pourra, a. la requete des Agents ou de l'un d'eux, ou bien
d'office, etre cite a. comparaitre devant la Commission; il sera entendu
suivant la procedure prevue a. l'article precedent.46

Article 35
See p. 218 supra•

•• Art. 32 : sce p. 219 mp"a.
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Franco-Italian Conciliation Commission, Rules:

Article 15, b)
See p. 165 supra.

Court of the European Coal and Steel Community, Rules:
Article 35, para. 2

See p. 185 supra.

f. International organizations

Interpational Court of Justice, Rules:

Arfir.'e 57

3. At any stage in the proceedings before the termination of the hCll.ring
the Court may, either proprio motu, or at the request of one of the parties
communicated as provided in Article 49 1;7 of these Rules, request a public
international organization, pursuant to Article 34 48 of the Statute, to
furnish information relevant to a case before it. The Court shall decide
whether such information shall be presented to it orally or in writing.

4. When a public international. organization sees fit to furnish, on its
own initiative, information relevant to a case before the Court, it shall
do so in the form of a Memorial to be filed in the Registry before the closure
of the written proceedings. The Court shall retain the right to require
such information to be sUPl?lemented either orally or in writing, in the
form of answers to any questions which it may see fit to formulate, and also
to authorize the parties to comment in writing on the information thus
furnished.

g. Evidence on the spot

Permanent Court of Arbitration, Hague Convention 1907:

Article 76
For all notifications which the tribunal has to make in the territory of

a thir.d contracting Power, the tribunal shall apply direct to the Govern
ment of that Power. The ~ame rule shall apply in the case of steps being
taken to procure evidence on the spot.

The requests for this purpose are to be executed in accordance with the
means at the disposal of the r.equested Power under its municipal law.
They C'annot be rejected unless this Power considers them of a nature to
impair its sovereign rights or its safety.

Tee tribunal will also be always entitled to act through the Power in
whose territory it sits.

'7 See p. 211 StlPra.
C8 Art. 34, para. 2 : .. The Court, subject to and in conformity with its Rules, may request

ofpublic intemational organizations information relevant to cases before it, and shall receive
such information presented by such organizations on their own initiative."
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Franco-German Mixed Arbittal Tribunal, Rules:

Article 61
Le tribunal pourra prescrire une descente sur les lieux.

French-Mexican Claims Commission, Rules;

Article 34
See p. 219 supra.

Franco-Italian Conciliation Commission, Rules:

Article 14, paras. 4-5
See p. 219 supra.

h. Request by Farty for discovery of tact or document

Permanent Court of Arbitration (The Pious Fund of the Califomias
Case), Protocol:

Article IV
See p. 204 supra.

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 8
See p. 201 supra.

i. Request by Arbitrator, etc., for further evidence 49

Arbitral Tribunal, Chile and France, Rules:
Article 12, para. 3

Le tribunal, apres avoir entendu le plaidoyer des parties, pourra pro
noncer la sentence s'il juge qu'il n'a pas besoin d'autres echurcissements
que ceux qui ont ete presentes; au cas contraire, il pourra ordonner, d'office
ou a la demande d'un des agents des deux Gouvernements, qu'il soit pro
cede a toutes les nouvelles diligences qu'il jugera necessaires, fixant !a
forme et le lieu de leur execution.

Permanent Court of Arbitration, Hague Convention 1907:
Articles 68 and 69

See p. 159 supra.

A.rbitral Commission, United States and Peru (Landreau Claim),
Protocol:

Article X, para. 2
The case shall then be ready for consideration by the Commission which

shall hear arguments by the Agents of the respective Governments, and,
in its discretion, may, after convening, call for further documents, evidence

.9 a. also sect. 9, Closure of/d Reope11if/g of Proceedif/gs, p. 225 et seq., if/fro.
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or correspondence from either Government; and such further documents,
evidence or correspondence, shall if possible be furnished within sixty days
from the date of the call. If not so furnished within the time specified,
a decision in the case may be given without the use of said documents,
evidence or correspondence.

Arbitrator, Gr~t Britain and Portugal (Campbell Case), Agreement:

Article 11, para. 2
The arbitrator may also, if he thinks fit, address a request for further

information to either agent and allow a period of fourteen days for the
delivery of such information. Either agent complying with any such
request shall send a certified copy of the information supplied to the other
agent, who shall be allowed fourteen days to transmit observations in
writing thereon if he so desires to the arbitrator. Certified copies of' any
such observations shall be transmitted concurrently to the other agent.

Arbitrator, Finland the Great Britain (Finnish Shipowners Case),
Agreement:

Article 7
The Arbitrator shall have power at any time after the expiry of the

period for the delivery of counter-memorials to indicate by communications
addressed to both parties any points, upon which he desires further inform
ation and to make such orders as are necessary with regard to the manner
and the time-limits in which the parties may present to the Arbitrator their
observations upon any points so indicated by him.

International Court of Justice, Statute:

Article 49
The Court may, even before the hearing begins, call upon the agents

to produce any document or to supply any explanations. Formal note
shall be taken of any refusal.

Court of the European Coal and Steel Community, Code:

Article 24

The Court may ask the parties, their representatives or officials and
employees, as well as the governments of the member States, to produce
all documents and furnish all information, which the Court deems desirable.
In case of refusal, the Court shall take judicial notice thereof.

Section 9. Closure and reopening of proceedings

Franco-German Mixed Arbitral Tribunal, Rules:

Article 50, para. 1
See p. 195 supra.

Article 98
See p. 258 infra.
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French-Mexican Claims Commission, Rules:

Article 39
Quand un cas aura ete soumis d'accord avec les disp~sitions precedentes,

la procedure sera consideree comme terminee et la Commission declarera
les debats clos. Nonobstant cette decision, la Commission pourra rouvrir
les debats et poursuivre l'examen de la cause, en tenant compte de toutes
les preuves et documents nouveaux qui auront ete produits.

United States-Mexican General Oaims Commission, Rules:

RI/le X, para. 6
When a case has been heard in pursuance of the foregoing provisions,

the proceedings before the Commission shall be deemed closed unless
otherwise ordered by the Commission.

Arbitrator, Great Britain and Portugal (Campbell Case), Agreement:

Article 10
Subject to the provisions of Article 11,50 the proceedings shall be consid

ered as closed as soon as the oral hearing, if any, is concluded, or, if no oral
hearing is demanded, at the e..~iry of the time within which such oral
hearing might have been demanded.

Article 11, para. 3
If a request for further information is made, the close of the proceedings

shall be deemed. ~o be the expiry of the above-mentioned periods of fourteen
or twenty-eight days (as the case may be) from the date of the request.

Arbitrator, Finland and Great Britain (Finnish Shipowners Case),
Agreement:

Articles 5 and 6
See p. 191 supra.

Tribunal, United States and Great Britain (Trail Smelter Case),
Convention:

Article XI, para. 1
The Tribunal shall report to the Governments its final decisions, together

with the reasons on which they are based, as S(l0il as it has reached its
conclusions in respect to the Questions, and within a period of three
months after the conclusion of proceedings. Proceedings shall be deemed
to have been concluded when the Agents of the two Governments jointly
inform the Tribunal that they have nothing additional to present. Such
period may be extended by agreement of tl.'1e two Governments.

Court of the European Coal and Steel Community, Rules:

Article 52
La Cour peut ordonner la reouverture des debats.

50 Art. 11, para. 1 : see p. 206 supra; art. 11, para. 2 : see p. 225 supra.
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Section 10. Motions to dismiss or reject

Franco-German Mixed Arbitral Tribunal, Rules:

Article 5, paras. 2 afzd 3

See p. 147 supra.

Article 23

L'exception qu'oppost: le defendeur pour ne pas entrer en matiere sur

le fond du proces peut etre presentee sOlt dans une demande exceptionnelle

avant toute defense au fond et dans le delai fixe pour le depot de la reponse,

soit dans la reponse au fond, au choL'-l: du defendeur.

S'il y a plusieurs exceptions de cette nature, elles doivent etre presentees

conjointement.

Article 24

Si I'exception prevue al'article precedent est presentee dans une demande

exceptionneUe, la cause au fond est suspendue et les dispositions <de

l'article 6 51 sont applicables a cette demande exceptionnelle.

Le tribunal statue, apres instruction, sur le merite de l'exception.

Si celle-ci est ecartee, la cause principale est reprise et un delai d'un mois

est assign~ au defendeur pour deposer sa reponse.

Article 25

Toute autre exception doit etre presentee dans la reponse.

French-MeXlcan Claims Commission, Rllies:

Article 18

Lorsque l'Agent mexicain desirera proposer une exception ou une fin

de non-recevoir tendant ace qu'une affaire ne soit pas discutc~e au fond,

il pourra proposer le declinatoire a cet effet, soit prealablement a toute

defense relative au fond et dans le delai fixe pour la remise du contre

memoire, soit au moment de repondre sur le fond. S'il 'f a plusieurs

exceptions ou fins de non-recevoir de cette nature, elles seront proposees

conjointement. Toute autre exception, ou fin de non-recevoir, sera proposee

dans le contre-mcmoire.

Article 19

Si les exceptions ou fins de non-recevoir, auxqueUes se rapporte l'article

precedent, sont proposees par voie declinatoire, la procedure relative au

fond sera suspendue. Dans ce cas, il n'y aura pas d'autres pieces fondamen

tales que le memoire, le declinatoire et la replique acelui-ci. Si le declinatoire

est rejete, l'Agent mexicain sera tenu de remettre le contre-memoire dans

les trente jours de la decision du rejet.

Article 21

Les conclusions tendant au rejet d'une reclamation pourront etre deposees

en tout etat de cause avant la sentence definitive; eUes devront etre fondees

sur un ou des motifs tires des actes de procedure relatifs aladite reclamation.

61 See pp. 151 and 152 supra.
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Article 22
Les conclusions tendani: au rejet d'une piece fondamentale pourront

etre deposees en tout etat de cause avant la sentence definitive; elles devront
etre fondees sur un ou des motifs tires de ladite piece fondamentale.

Article 23
En cas d'approbation d'une partie ou de l'ensemble de ces conclusions,

la Commission pourra, a sa discretion, prescrire les modifications neces
saires, afin qu'e1fe puisse, dans les limites oe sa competence, statuer dfunent
sur chaque reclariiation.

Article 24
Toutes les conclusions seront ecrites et exposeront d'une maniere concise

les points sur lesquels elles se fondent. Elles seront remises aux Secretaires
en la meme forme que les !?ieces fondamentales et seront promptement
soumises a l'examen de la Commission.

See p. 162 supra.

United States-Mexican General Claims Commission, Rules:

Rule VII, para. 1

See p. 179 supra.

Rule VII, para. 2
A motion to reject or strike out any pleading may be made at any time

after the filing thereofand before submission of the claim to the Commission
for any cause apparent on the face of the pleading.

Rule VII, para. 3

Rule VII, para. 4
All motions shall be in writing and shall set forth concisely the grounds

of the motion. They shall be filed with the Joint Secretaries as in the case
of original pleadings, and shall be promptly brought on for hearing before
the Commission at such time as It may prescribe.

Rule VII, para. 5
See p. 162 supra.

Rule VII, para. 6
On and after October 25,1926, no motion shall be made by one Govern

ment to dismiss a claim or to reject or strike out a pleading submitted by
the other,

International Court of Justice, Rules:

Article 62
1. A preliminary objection must be filed by a party at the latest before

th~ expiry of the time-limit fixed for the delivery of its first pleading.
2. The preliminary objection shall set out the facts and the law on which

the objection is based, the submission and a list ofthe documents in support;
these documents shall be attached; it shall mention any evidence which
the party may desire to produce.

3. Upon receipt by the Registrar of a preliminary objection filed by a
party, the proceedings on the merits shall be suspended and the Court,
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or the President if the Court is not sitting, shall fix the time-limit within
which the other party may present a written statement of its observations
and submissions; documents in support shall be attached and evidence
which it is proposed to produce shall be mentioned.

4. Unless otherwise decided by the Court, the further proceedings shall
be oral.

5. Mter hearing the parties the Court shall give its decision on the
objection or shall Join the objection to the merits. If the Court overrules
the objection or joins it to the merits, it shall once more fix time-limits for
the further proceedings.

[U. Court of the European Coal and Steel Community, Rules, art. 69,
paras. 2-6.]

Court of the European Coal and Steel Commu...J.ity, Rules:

Article 69, para. 1
La Cour est competente pour statuer sur toutes les exceptions soulevees

par les parties.

Section 11. Counter-claims
Belgo-German Mixed Arbitral Tribunal, Rules:

Article 29
See p. 180 supra.

International Court of Justice, Rules:

Article 63
When proceedings hve been instituted by means of an application, a

counter-claim may be presented in the submissions ofthe Counter-Memorial,
provided that such counter-claim is directly connected with the subject
matter of the application and that it comes within the jurisdiction of the
Court. In the event of doubt as to the connection between the question
presented by way of counter-claim and the subject-matter of the application
the Court shall, after due examination, direct whether or not the question
thus presented shall be joined to the original proceedings.

Section 12. Intervention 52

a. Interest of a legal nature

(aa) Time-limit
International Court of Justice, Rules :

Article 64, para. 1
An application for permission to intervene under the terms of Article 62

of the Statute 53 shall be @ed in the Registry at latest before the commen
cement of the oral proceedings.

"See on intervention generally: Systemaiic SlIrv'!Y of Treaties for the Pacific Settlement
of Illtematiolltzl Displltes 1928-1948, Lake Success (1948), pp. 296-297 tpara. VI) and p. 298
(para. XII).

.. Art. 62 of the Statute: .. 1. Should a State consider that it has an interest of a legal
nature which may be affected by the decision in the case, it may submit a request to the
Court to be permitted to intervene. 2. It shall be for the Court to decide upon this request."
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See p. 230 supra.

Court of the European Coal and Steel Community, Rules:

Artide 71, para. 1

Toute requete tendant a une intervention confolme aux dispositions de

l'article 34 du Statut 54 doit etre deposee au greffe au plus tard avant la

cUiture de la procedure ecrite.

(bb) Application

Franco-German Mixed Arbittal Tribunal, Rules:

Article 20

Toute personne qui pretend faire valoir un interet legitime dans une

instance peut intervenir au prod:s au cours de la procedure en presentant

une requete contenant:
a) La designation des parties et de l'affaire;

b) Les nom, prenoms, profession et domicile de l'intervenant, ainsi que

l'indication d'un domicile elu selon l'article 6, litt. b,os et, s'il y a lieu, la

designation et le domicile de son mandataire;

c) Les faits justifiant l'interet de l'intervenant;

d) La declaration d'intervention;

e) Les conclusions;
f) Le bordereau des pieces produites.

International Court of Justice, Rules:

Article 64, para. 1

See p. 229 supra.
Article 64, para. 2

The application shall contain:
- a description of the case;
- a statement of law and of fact justifying intervention;

and
- a list of the documents in support of the application; these documents

shall be attached.

Court of the European Coal and Steel Community, Rules:

Article 71, para. 1

Article 71, para. 2

La requete doit contenir :
- l'indication des parties en litige;

- l'indication de l'affaire;

lit Art. 34 of the Code : .. Individuals or legal entities establishing an interest in the out

come of a dispute pending before the Court may intervene in such dispute. The arguments

in favour of a petition for intervention may be directed only to the affirmation or dismissal

of the arguments of a party."

uSec p. 172 mpra.
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- les nom, prenoms, profession et domicile de la parae intervenante;
- le nom de l'agent qui la represente ou, le cas echeant, de l'avocat qui

l'assiste;
- l'expose des raisons jllstifiant l'interet de la parrie intervenante dans

la solution du litige;
- les conclusions tendant au soutien ou au rejet de celles d'une ou

plusiellrs des parties en cause;
- le bordereau des pieces annexees venant a l'appui de la reqllete;
- l'election de domicile de la partie intervenante au siege de la COU!.

(cc) Notification of Patties

Franco-German Mixed Arbitral Tribunal, Rules:

Article 21, para. 1
L'intervention est communiquee aux parties et aux agents.

International Court of Justice, Rules:

Article 64, para. 3
The application shall be communicated to the parties, who shall send

to the Registry their observations in writing within a time-limit to be
fixed by the Court, or by the President, if the Court is not sitting.

[Cf. Court of the European Coal and Steel Community, Rules, art. 71,
para. 3.]

(dd) Notification of others

International Court of Justice, Rules:

Article 64, para. 4
The Registrar shall also transmit copies of the application for permission

to intervene; (a) to Members of the United Nations through the Secretary
General and (b) by means of special arrangements made for this purpose
between them and the Reigstrar, to any other States entitled to appear
before the Court.

(ee) Written observations by Parties

International Court of Justice, Rules:

Article 64, para. 3
See p. 231 supra.

(ff) Hearing

International Court of Justice Rules:

Article 64, para. 5
The application to intervene shall be placed on the agenda for a hearing,

the date and hour of which shall be notified to all concerned. Never
theless, if the parties have not, in their written observations, opposed the
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application to intervene, the Court may decide that there shall be no
oral argument. .

[Cf. Court of the European Coal and Steel Community, Rules, art. 71,
para. 5.]

(gg) Decision

Franco-German Mixed Arhitral Tribunal, Rules:
Article 22

En cas d'opposition, le tribunal juge de l'admission de l'int~rvention,

qui ne pourra retarder le jugement de la cause principale quand elle sera
en etat. Le tribunal statue sur les frais et depens de l'intervention.

International Court of Justice, Rules:
Article 64, para. 6

The Court will give its decision on the application in the form of a
judgment.

Court of the European Coal and Steel Community, Rules:

Article 71, para. 5

La COU! statue sur la requete par voie d'ordonnance.

(hh) Copies of written proceedings for intervening Party

Court of the European Coal and Steel Community, Rules:
Article 71, para. 6

La partie intervenante rec,;oit copie de tous les actes de procedure trans
mis aux parties.

(if) Memorial of intervening Party, counter-memorials, etc.

International Court of Justice, Rules:
Article 65

1. If the Court admits the intervention and if the party intervening
expresses a desire to file a Memorial on the merits, the Court shall fix the
time-limits within which the Memorial shall be filed and within which the
other parties may reply by Counter-Memorials; the same course shall be
followed in regard to the Reply and the Rejoinder. If the Court is not
sitting, the time-limits shall be fixed by the President.

2. If the Court has not yet given its decision upon the intervention and
the al.'plication to intervene is not opposed, the President, if the Court is
not Sitting, may, without prejudice to the decision of the Court on the
question whether the application should be granted, fix the time-limits
within which the intervening party may file a Memorial on the merits and
the other parties may reply by Counter-Memorials.

3. In the cases referred to in the two preceding paragraphs, the time
limits shall, so far as possible, coincide with those already fixed in the
.case.
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Franco-German Mixed Arbitral Tribunal, Rules:
Article 21, part.. 2

Si eUe [l'intervention] ne rencontre pas d'opposition, le president fixe,
s'il y a lieu, ks delais qui lui paraissent necessaires pour permettre aux
parties de se determiner sur les faits alIegues par l'intervenant et sur ses
moyens de droit.

b. Construction of a Multilateral Convention

(aa) Declaration

International Court of Justice, Rules:

Article 66, para. 1
A State which desires to avail itself of the right conferred upon it by

Article 63 of the Statute 56 shall @e in the Registry a declaration to that
effect. This declaration may be @ed by a State even though it has not
received the notification referred to in that Article.

(bb) Notification of Parties

International Court of Justice, Rules:

Article 66, para. 2
Such declarations shall be communicated to the parties ...

(cc) Notification of others

International Court of Justice, Rules:

Article 66, para. 3
The Registrar shall also transmit copies of the declarations: (a) to

Members of the United Nations through the Secretary-General and (b) by
means of special arrangements made for this purpose between them and
the Registrar, to any other States entitled to appear before the Court.

(dd) Decision

International Court of Justice, Rules.:

Article 66, para. 2
... If any objection or doubt should arise as to whether the intervention

is admissible under Article 63 of the Statute 57 the decision shall rest with
the Court.

6. Art. 63 of the Sta>'lte :" 1. Whenever the construction of a convention to which States
other than those concemed in the case are parties is in question, the Registrat shall notify
all such States fortwith. 2. Every State so notified has the right to intervene in the procee
dings, but if it uses this right, the construction given by the judgmentwill be equally binding
upon it."

'7 Art. 63 of the Statute: see footnote 56 supra.
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(e8) Written observations by intervening Party, oral proceedings

International Court of Justice, Rules:
Article 66

4. The Registrar shall take the necessary steps to enable the intervening
party to inspect the documents in the case in so far as they relate to the
Interpretation of the convention in question, and to submit his written
observations, thereon to the Court within a time-limit to be fixed by the
Court or by the President if the Court is not sitting.

5. These observations shall be communicated to the other parties and
may be discussed by them in the course of the oral proceedings; in these
proceedings the intervening party shall take part.

Section 13. Evocation en garantie
Franco-German Mixed Arbitral Tribunal, Rules:

Article 17
Le de:fendeur qui estime avoir le droit d'appeler un tiers comme garant,

pour soutenir le proci:s a sa place, doit le faire avant toute reponse au fond,
dans le delai fixe pour le depot de celle-ci.

L'evocation indique les nom, prenoms, profession et domicile du tiers
evoque et les motifs de l'evocation. Le president fixe un delai au demandeur
pour se determiner sur l'evocation.

Article 18
Si le demandeur fait opposition a l'evocation en garantie, le tribunal

en decide.
Si l'evocation en garantie est admise par le demandeur ou par le tribunal,

le defendeur, dans le delai de quinze jours, invite le garant a prendre sa
place au proci:s. Un deIai de quinze jours est accorde au garant pour accepter
ou refuser l'evocation.

Si le garant accepte l'evocation, avis en est donne aux parties et un delai
de deux mois est accorde au garant pour deposer la reponse. .

SectiolJ 14. Third Party proceedilJgs (AppeJ en Cause)
Franco-German Mixed Arbitral Tribunai, Rules:

Article 19
Le defendeur qui estime avoir le droit d'exiger d'un tiers qu'il soutienne

le proci:s conjointement avec lui doit le faire avant toute reponse au fond,
dans le delai fixe pour le depot de celle-ci.

L'appel en cause est soumis aux memes regles que l'evocation en garantie.

Section 15. Interim protection
Franco-German Mixed Arbitral Tribunal, Rules:

Article 31
A la requete d'une partie ou d'un agent, le tribunal peut ordonner, en

dehors des mesures conservatoires deja prevues par le traite, toute mesure
conservatoire ou provisoire qui lui parait equitable et necessaire pour
garantir les droits des parties.
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Article 32
Les mesures conservatoires peuvent etre demandees et ordonnees en

tout etat de cause, meme avant le depot de la requete introductive de
l'instance. Dans ce dernier cas, l'instance doit etre introduite dans le plus
bref deIai possible.

Article 33
La partie contre laquelle des mesures conservatoires sont requises doit

etre entendue, si posslble.
La partie qui n'a pas pu etre entendue peut demander au tribunal de

revenir sur sa decision. Cette demande n'est pas suspensive.

Article 34
Dans tous les cas 01) les mesures conservatoires seraient de nature a

porter prejudice au droit d'un tiers, celui-ci aura la faculte d'y faire oppo
sition au moyen d'une requete presentee au tribunal.

Les dispositions de la procedure ordinaire sont applicables al'insttucLion
et au jugement de cette requete.

Ceile-ci n'est pas suspensive.

Article 35
La partie requerante peut etre tenue de fournir une caution ou de faire

un depot I?our garantir les dommages qui peuvent resulter des mesures
conservat01res.

Article 36
La decision de mesures conservatoires determine leur etendue et leurs

conditions. Bile est notifiee aux parties et a la meme force executoire
qu'une sentence du tribunal.

Le tribunal peut requerir I'agent competent de faire executer cette deci
sion, avant meme toute notification, ceile-ci devant etre faite dans les
huit jours qui suivent I'execution.

International Court of Justice, Rules:

Article 61
1. A request for the indication of interim measures of protection may

be filed at any time during the proceedings in the case in connection with
which it is made. The request shall specify the case to which it relates,
the rights to be protected and the interim measures of which the indication
is proposed.

2. A request for the indication of interim measures of protection shall
have prionty over all other cases. The decision thereon shall be treated
as a matter of urgency.

3. If the Court is not sitting, the members shall be convened by the
President forthwith. Pending the meeting of the Court and a decision
by it, the President shall, if need be, take such measures as may appear to
him necessary in order to enable the Court to give an effective decision.

4. The Court may indicate interim measures of protection other than
those proposed in the request.
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5. The rejection of a request for the indication of interim measures of
protection shall not prevent the party which has made it from making a
fresh request in the same case based on new facts. .

6. The Court U'ly indicate interim measures of protection proPrio
moh'. If the CQurt 1S not sitting, the President may convene the members
in order to submit to the Court the question whether it is expedient to
indicate such measures.

7. The Court mar at any time by reason ofa change in the situation revoke
or modify its deciSion indicating interim measures of protection.

8. The Court shall only indicate interim measures of protection after
giving the parties an opportunity of presenting their observations on the
subject. The same rule applies when the Court revokes or modifies a
deClsion indicating such mesaures.

Section 16. Interim decision

Court of the European Coal and Steel Community, Rules:
Article 70

1. A tout moment, chacune des parties peut, sans prejudice des dispo
sitions qui precedent, demander a la Cour par voie de requete de statuer
sur un point pertinent de fait ou de droit avant la continuation de la
procedure.

2. La Cour donne suite acette demande si eUe le juge opporiun.
3. Lorsque la wU! a statue sur la demande, la procedure se poursuit;

la Cour fiXe a cet effet des delais pour la suite de }'instance.

Section 17. Suspension

Franco-German Mixed Arbitral Tribunal, Rules:
Article 66

Sur la demande commune des parties, le president, apres avoi! pris
l'avis ~es agents, peut suspendre le cours du proces pour un temps
determtne.

Artic/IJ 67
Lorsqu'une partie perd la capacite d'agir civilement ou lorsque ses

droits I?assent aautrui par mort, insolvabilitc ou toute autre ,':onstance,
un dew est aceordc, par le tribunal, au tuteur, aux Mritiers, creanciers, etc.,
pour declarer s'ils vewent continuer le prod~s, passer expedient ou se
desister.

Section 18. Settlement

Franco-German Mixed Arbitral Tribunal, Rules:
Article 62

Les contestations sur des droits dont les parties ont la libre disposition
peuvent !tre abandonnees par elles au moyen .!'une transaction.

La transaction o'est valable qu'autant qu'elle est faite par ccrit et signee
par les parties ou par leurs manclataires muris a cet effet cl'une procuration
speciale.
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La transaction est deposee au secretariat, qui en avise les agents des
gouvernements.

Elle peut aussi intervenir a l'audience du tribunal.
Si, dans le delai de huit jours des l'avis, un agent fait opposition a la

transaction, le proces suit son cours.
Si aucune opposition n'est faite dans ce delai, la transaction devient

definitive. BUe est homologuee par le tribunal et a des lors force de chose
jugee. L'original reste au secretariat. Chaque partie en rec;oit une copie
attestee conforme sous le sceau d~ tribunal.

Les frais judiciaires sont supportes en commun par les deux parties,
sauf stipulation 'contraire dans la transaction.

Article 63
Le passe-expedient est l'acte par lequel une partie adhere aux com·1·lsions

de son adversaire.
S'il embrasse la totalite des conclusions, la partie qui passe expedient

est tenue a tous les frais et depens.
S'il n'est relatif qu'a une partie des conclusions, le juge prend en conside

ration ce passe-expedient dans le jugement sur les frais de la cause qui lui
reste soumise.

Article 64
Le passe-expedient a lieu sous la forme d'une declaration ecrite, 5ign~e

par la partie ou par son mandataire, muni a cet effet d'une procuration
speciale.

11 est depose au secretariat, qui en avise la partie adverse et les agents
des gouvernements.

Il peut aussi intervenir a l'audience du tribunal.
Si, dans le delai de huit jours des l'avis, un agent fait opposition au

passe-expedient, le proces suit son cours. Si aucune opposition n'est faite
dans ce d&ll, le passe-expedient devient definitif. 11 est homologue par
le tribunal et a force de chose jugee. L'original reste au secretariat; une
copie attestee conforme sous le sceau du tribunal est delivree aux parties.

French-MeX1can ClaIms Commission, Rules:

Article 45
Lorsque les Agents seront d'accord, soit sur un point de procedure,

soit sur le fond, leur proposition conjointe sera soumise a l'homologation
de la Commission, qui, toutefois, restera libre de prendre telle decision
qui lui paraitra convenable.

United States-Mexican General Claims Commission, Rules:

Rnle XI, para. 3
In the event that the Agents enter into a stipulation with respect to any

adjustment of a claim, such stipulation shall be presented to the Com
mission with an application for an award in accordance with the stipulation.

[Cf. General Claims Commission, United States and Panama, Rules,
art. 33.]
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International Court of Justice, Rules :
Article 68

If at any time before judgment has been delivered, thF )atties conclude
an agreement as to the settlement of the dispute and so liliorm the Court
in writing, er by mutual agreement inform die Court in writing that they
are not going on with the proceedings, th;;l Court, or the PresIdent if the
Court is not sitting, shall make an order officially recording the conclusion
of the settlement or the discontinuance of the proceedings; in either case
the order shall direct the removal of the case from the list.

Court of the European Coal and Steel Community, Rules:
Articlt 80

Si avant que la Cour n'ait statue, les . '\rties s'accordent sur la solution
a donner au litige et informent la COtu: qu'e1les renoncent a toute pre
tention recipro'lue, la Cour leur donne acte de Ie-ur accord, et de Ieur
desistement; elle ordonne la radiation de l'affaire du registre ...

SlJction 19. Discontinuance

Franco-German Mixed Arbitral Tribunal, Rules:
Article 65

]usqu'a production de la reponse du defendeur, le demandeur peut se
desister de ses conclusions. --

Le desistement a lieu sous III forme d'une declaration ecrite, signee par
la pattie ou son mandataire, muni a cet effet d'une procuration speciale.

n est depose au secretariat qui en avise la partie adverse et les agents.
Si un agent fait opposition au desistement, le prod~s suit son cours.
Si aucune opposition n'est faite, le desistement devient definitif.
L'original reste au secretariat, qui en delivre aux parties une copie attestee

conforme, sous le sceau du tribunal.
Les frais et depens sont a la charge de la partie qui se desiste. Ils'sont

fixes par le preSIdent, qui en ordonne le depot au secretariat avant de
constater le desistement.

Article 68
L'instance clans laquelle les parties se sont abstenues de tout acte de

procedure pendant une annee a partir de la derniere operation peut, par
cIecision du tribunal, etre annulee comme perimee lorsque l'une ou l'autte
des parties fait valoir cette peremption.

La partie qui veut se prevaloir de la peremption doit, sous peine de
decheance, l'opposer en reponse au premier acte tendant a reprenare ou a
continuer l'instance.

Article 69
Tous les actes d~ l'instance perimee sont annules et consideres comme

n'ayant pas existe.. . .
Chaque partil;supPQrte les frais qu'elle a faits.
La perempUan de l'instance n'invalide pas le droit litigieux.
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International Court of Justice, Rules:
Article 69

1. If, in the course of proceedings instituted by means of an application,
the applicant informs the Court in writing that it is not going on with the
proceedings, and if, at t..~e date on which this communication is received
by the Registry, the respondent has not yet taken any step in the proceedin~s,
the Court, or the preSIdent if the Court is not sitting, will make an order
officially recording the discontinuance of the proceedings and directing
the removal of the case from the list. A copy of this order shall be sent
by the Registr~ to the respondent.

2. If, at the time when the notice of discontinuance is received, the res
pondent has already taken some step in the proceedings, the Court, or the
President if the Court is not sitting, shall fix a time-limit within which the
respondent must state whether it opposes the discontinuance of the proceed
ings. If no objection is made to the discontinuance before the expiration
of the time-limit, acquiescence will be presumed and the Court, or the
President if the Court is not sitting, will make an order officially recording
the discontinuance of the proceedings and directing the removal of the
case from t..'1e list. If objection is made, the proceedings shall continue.

Section 20. Default of appearance
Franco-German Mixed Arbitral Tribunal, Rules:

Article 73
Le fait qu'une partie dfunent convoquee ne presente ni defense ecrite

ai defense orale n'est pas un obstacle a ce qu'il soit procede aux debats et
a la sentence.

L'agent du gouvernement inter~sse peut intervenir soit pour prendre
la place de son ressortissant, soit pour demander la remise de l'affaire a
une date ulterieure OU elle sera definitivement jugee.

[Cf. Belgo-German Mixed Arbitral Tribunal, Rules, art. 70.]

International Court of Justice, Statute:
Article 53

1. Whenever one of the parties does not appear before the Court, or
fails to defend its case, the other party may call upon the Court to decide
in favour of its claim.

2. The Court must, before doing so, satisfy itself, not only that it has
jurisdiction in accordance with Articles 36 and 37, but also that the claim
is well founded in fact and law.

Court of the European Coal and Steel Community, Rules:
Article 72

1. Independamment de l'hypothese prevue a l'article 35 du Statut 58

et sauf derogations prevues au present reglement, lorsqu'une des parties

68 Art. 35 of the Code:" When, in an appeal to the Court's general jurisdiction, the defen
dant is duly symmoned and fails to file written arguments, default judgment shall be rende
red against him. This judgment may be contested within a month from the date of the
notification of the judgment. Such proceeding shall not suspend the execution of the
default judgment, unless otherwise decided by the Court."
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s'abstient de faire valoir ses moyens dans un deIai fixe ou lorsque, dument
prevenue, elle ne se presente pas aWl: debats oraWl:; l'autre partie peut
ilemander a la Cour de lui adjuger ses conclusions.

2. La Cour, avant de rendre I'arret pat defaut, verifie non seulement
sa competence au regard du Traite, mais encore examine si ces conclusions
pa...--aissent fondees.

3. La Cour peut ordonner l'exccution provisoire de son arret nonobstant
opposition.

4. L'opposition doit etre faite dans les deIais prevus a l'article 35 du
Statut,58 eIle doit etre presentee dans Ies formes prescrites al'article 29 du
present reglement.eo

5. Nul arret de'boutant d'une opposition n'est susceptible d'opposition.

It See footnote 58 on previous page.
60 Art. 29, para. 1 : see p. 151 stiJlra; Art. 29, para. 2 : see p. 152 .mjJra; Art. 29, para. 3:

see p. 175 supra.
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CHAPTER IV

JUDGMENT

Section 1. Time-filllit

Arbitral Commission, United States and Peru (Landreau Claim),

Protocol:
Article XI

The decision of the Commission shall be rendered within four months

from the date of its first meeting, unless the Commission, for reasons which

shall be communicated to both Governments, shall find it imperatively

necessary to extend the time.

Arbitrator, Great Britain and Costa Rica (Aguilar-Amory and Royal

Bank of Canada Claims), Convention:

Article 4, para. 4

On the expiry of this second period,l l'. further period of ninety days

shall commence, within which the Arbitrator shall pronounce his Award.

[a. Arbitrator, Colombia and Venezuela (Affaire des frontiCres cololllbo-

tllnezuelienfles), Convention, art. 5.]

Arbitral Tribunal, United States and Egypt (Salem Case), Agreement:

Article 7

The decision of the Tribunal shall be given within two months from

the date of the conclusion of the oral arguments ...

[a. Court of Arbitrators, Great Britain and Ethiopia (Maharao of

Kutch Case), Agreement, art. 4; and Arbitrator, Great Britain and Portugal

(Campbell Case,) Agreement, art. 12, para. 2.]

Special Tribunal, Guatemala and Honduras (Honduras Borders Case),

Treaty:
Article XIV

The Tribunal shall render its award as soon as possible •..

[Cf. Arbitral Tribunal, United States and Great Britain, Rules, Rule 39;

and Arbitrator, France and Great Britain (Chevreau Case), Compromis,

art. VII.]

1 I.e., the period within which the parties may present counter-arguments or rectifications.
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Arbitrator. Sweden and United States (Kronprins Gmtaf AIM! Case),
Special Agreement: .

Article VII, para. 1
The decision of the Tribunal shall be made within two months from the

date on which the arguments close, unless on the request of the Tribunal
the Parties shall agree to extend the period.

Sectio11 2. Place

Permanent Court of Arbitration (Island of Timor Case), CORJpro/His:
Article 5

The arbitrator shall render his decision in a place to be designated by
him.

Section 3. Deliberations, voting

Arbitral Tribunal, Chile and France, Rules:
Article 13

See p. 199 s~ra.

Permanent Court of Arbitration, Hague Convention 1907:

Article 78
The deliberations of the tribunal take place in private and remain Sllcret.
All questions are decided by a majority of its members.

French-Mexican Claims Commission, Rules:

Article 44
La Commission se reserve toute liberte pour la procedure asuivre pour

la preparation et redaction de ses sentences.

Tribunal, United States and Great Britain (Trail Smelter Case),
Convention:

Article IX
. . . In reaching a final determination of each or any of the Questions,

the Chairman and the two members shall each have one vote, and, in the
event of difference, the opinion of the majority shall prevail, and the dissent
of the Chairman or member, as the case may be, shall be recorded. In the
event that no two members of the Tribunal agree on a question, the Chair
man shall make the decision.

International Court of Justice, Statute:
Article 17

2. No member may participate in the decision of any case in which he
has previously taken part as agent, counsel or advocate for one of the
parties, or as a member of a national or international court, or of a com
mission u: enquiry, or in any other capacity.

3. Any doubt on this point shall be settled by the decision of the Court.
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Article 24
Set:: p. 131 slIpra.

Article 54, para. 3

The deliberations of the Court shall take place in private and remain
secret.

Article 55

1. All questions shall be decided by a majority of the judges present.
2. In the event of an equality of votes, the President or the judge who

acts in his place shall have a casting vote.

Idem, Rules:

Article 30

1. The Court shall sit in private to deliberate upon disputes which are
submitted to it and upon advisory opinions which it is asked to give.

2. Only the judges and the assessors, if any, shall take part in the deliber
ations. The Registrar or his substitute shall be present. No other person
shall be admitted except in pursuance of a special decision taken by the
Court.

3. Every judge who is present at the deliberations shall state his opinion
together with the reasons on which it is based.

4. Any judge may request that a question which is to be voted upon
shall be drawn up in precise terms in both the official languages and dis
tributed to the Court. Effect shall be given to any such request.

5. The decision of the Court shall be based upon the conclusions
concurred in after final discussion by a majority of the judges. The judges
shall vote in the order inverse to the order laid down by Article 2 of these
Rules. 2

6. No detailed minutes shall be prepared of the private meetings of the
Court for deliberation upon judgments or adivsory opinions; the minutes
of these meetings are to be considered as confidential and shall record
only the subject of the debates, the votes taken, the names of those voting
for and against a motion and statements expressly made for insertion in
the minutes.

7. Unless otherwise· decided by the Court, paragraphs 2, 4 and 5 of this
Article shall apply to deliberations by the Court in private upon any admi
nistrative matter.

[Cf. Court of the European Coal and Steel Community, Rules, art. 25.]

2 Art. 2, para. 1 of the Rules of the Intematiorull Court of Justice: " Memhers of the
Court elected during the same session of the General Assembly of the United Nations shall
take precedence according to seniority of age. Members elected during an earlier session
shall take precedence over members elected at a subsequent session. A member of the
Court who is re-elected without interv:a!, shall retain his former precedence. Judges chosen
under Article 31 of the Statute from outside the Court shall take precedence after the other
judges in order of seniority of age."
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Section 4. Form and contents

a. Written judgment

Arbitrator, Sweden and United States (Kronprins Gllstaf Adolj Case),
Special Agreement:

Article VII, para. 1
... Th.: decision shall be in writing.
[Cf. ArbitIator, Great Britain and Portugal (Campbell Case), COR/i'- omiJ,

art. 12, para. 1; and ArbitIator, Finland and Great Britain (Finnish Ship
owners C..ase), Agreement, art. 9.]

b. Language

French-Mexican Claims Commission, Rules:

Article 49
Les decisions et sentences de la Commission seront redigees en fran~s

et en espagnol. La Commission indiquera dans chaque sentence celui des
deux textes qui fera foi. BIle se reserve la liberte de ne publier d'abord qu'un
seuI des textes.

Arbitrator, Finland and Great Britain (Finnish Shipowners Case),
Agreement:

Article 10
. . . the decision of the Arbitrator shall be in English.
[a. ArbitIator, Belgium and France (Differend concernant I'Accord Tardieg

Jaspar), A"angement, art. 5.]

International Court of Justice, Statute:

Article 39
1. The official languages of the Court shall be French and English.

If the parties agree that the case shall be conducted in French, the judgment
shall be delivered in French. If the parties agree that the case shall be
conducted in English, the judgment shall be delivered in English.

2. In the absence ofan agreement as to which language shall be employed,
each party may, in the pleadings, use the language which it prefers; the
decision of the Court shall be given in French and in English. In this
case, the Court shall at the same time determine which of the two texts
shall be considered as authoritative.

c. Basis, contents, date and signature

Permanent Court of Arbitration, Hague Convention 1907:

Article 79
The award rendered by a majority vote must state the reasons on which

it is based. It contains the names of the arbitrators; it is signed by the
president and by the registrar or the secretary acting as registIar.
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Franco-German Mixed· Arbitral Tribunal, Rules:

Article 72
La redaction de la sentence est approuvee par le tribunal. Blle est imme

diatement datee. Dans la regIe, la sentence est signee par le ('resident,
ies arbitres et les secretaires. Exceptionnellement, elle peut etre sIgnee par
le president au nom d'un arbitre ou par les deux arbitres au nom du
president.

Mixed Claims Commission, United States and Germany, Rules:

Rule VIII, para. 2
If the two Commissioners agree the decision need not state the grounds

upon which it is based.

Upited States-Mexican General Claims Commission, Rules:

Rule XI, para. 2
The award or other decision shall set out fully the grounds on which

it is based, and shall be signed by at least two members of the Commission.

General Claims Commission, United States and Panama, Rules:

Article 32
The awad shall set out fully all the grounds on which it is based; and

it must be signed by the members of the Commission who agree upon
it ...

[Cf. Arbitral Tribunal, United States and Great Britain, Rules, rule 40;
and French-Mexican Claims Commission, Rules, art. 43.]

International C'.ourt of Justice, Statute:

Article 58
The judgment shall be signed by the President and by the Registrar ..•

Idem, Rules:
Article 30, para. 5

The decision of the Court shall be based upon the conclusions concurred
in after final discussion by a majority of the judges ..•

[Cf. Court of the European Coal and Steel Community, Rules, art. 25,
para. 5.] .

Article 74, para. 1
The judgment shall contain:
a statement whether it has been delivered by the Court or by a Chamber;
the date on which it is delivered;
the names of the judges participating;
the names of the parties;
the. names of the agents of the parties;
a summary of the proceedings;
the submissions of the parties;
a statement of the facts:
the reasons in point o(law;
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the operative provisions of the judgment;
the decision, if any, in regard to costs;
the number of the judges constituting the majority.
[Cf. Franco-German Mixed Arbitral Tribunal, Rules, art. 71; Franco.

Italian Conciliation Commission, Rules, art. 18, para. 1 (see also infra);
and Court of the European Coal and Steel Community, Rules, art. 54.]

Franco-Italian Conciliation Commission, Rules:

Article 18. para. 1
La decision de la Commission contient:
1)-7) .. ,
8) L'empreinte du sceau de la Commission.

Article 22
See p. 248 infra.

Court of the European Coal and Steel Community, Rules:

Article 55, para. 2
L'original de l'arret signe par le president, les juges ayant pris part au

deIibere et le greffier, est scelle et depose au greffe de la COU! et copie cer
tifiee cooforme est signifiee 11 chacune des parties.

Sectio1J 5. Costs 3

Franco-German Mixed Arbitral Tribunal, Rules:

Article 75
Les frais et debours alloues par le tribunal sont payes dans la monnaie

de la partie gagnante, calculee au taux moyen cote 11 la bourse de Geneve
durant le mois qui a precede le jour de la sentence.

International Court of Justice, Statute:

Article 64
Unless otherwise decided by the Court, each party shall bear its· own

costs.

Idenl, Rules:
Article 77

The party in whose favour an order for the payment of the costs has
been made shall present his bill of costs within ten days after the judgment
has been delivcr<:d. The Court shall decide any dispute concerning the bill.

Arbitral Tribunal, United States and Great Britain, Special Agreement:
Article 9

Each Government shall bear its own expenses. The expenses of the
tribunal sh.l!.!l be defrayed by a ratable deduction on the amount of the
sums awarded by it, at a rate of 5 per cent, on such sums, or at such lower
rate as may be agreed upon between the two Governments; the deficiency,
if any, shall be defrayed in equal moieties by the two Governments.

• Cf. p. 153 supra.
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Section 6. Decision l?J umpire, filiI commission

Mixed Claims Commission, United States and Germany, Rules:

Rule VIII, para. 1
Should the two Commissioners be unable to agree on the disposition

of any case or upon any point that may arise in the course of the Com
mission's proceedings, they shall certify to the Umpire (1) the exact point
or points of disagreement, and (2) the point or points, if any, upon which
they are in agreement, together with a complete but concise statement of
the facts of the case or the proceedings in connection with which the
difference shall arise. Each Commissioner shall prepare and submit to the
Umpire his opinion in writing with respect to each point of disagreement
certified to the Umpire. Such statements and opinions shall be deemed
a case stated, upon which the Umpire may make his decision. He shall
have the right to the complete record in the case, including the briefs of
counsel, and in his discretion to hear additional oral argument upon any
difference certified to him for decision. The decisions in writing (1) of
the two Commissioners, where they are in agreement, otherwise (2) of the
Umpire, shall be final.

Franco-Italian Conciliation Commission, Rules:

Article 19
Dans le cas OU les membres de la Commission ne sont pas parvenus a

s'entendre, un proces-verbal est dresse, qui constate le desaccord.
Il doit contenir les indications visees a I'article precedent 4 sous les

nOs 1, 2, 3, 4, 7 ainsi que l'indication precise sous forme de questions, des
points sur lesquels l'accord a ete realise et de ceux sur lesquels il y a eu
desaccord.

Les points sur lesquels l'accord a ete realise sont consideres comme
juges definitivement.

Le proces-verbal est depose au secretariat et communique comme il
est dit a l'article precedent.5

Article 20
Les Agents transmettent le proces-verbal de desaccord a leurs Gouver

neme:lts. La procedure prevue a l'article 83 du Traite 6 pour la nomination
du tiers membre est ensuite engagee al'initiative de I'un des Gouvernements.

Le tiers membre assume les fonctions de President de la Commission
de Conciliation.

Article 21
Les regles de procedure fixees par le present reglement demeurent

applicables. Les actes de procedure restent acquis.
L'administration de nouvelles preuves ne peut etre '\dmise qu'en vertu

cl'une ordonnance motivee rendue par la Commission.

• Art. 18, para. 1 : see note under International Court of Justice, Rules, art. 74, para. 1,
p. 245 supra.

5 Art. 18, para. 2 : see p. 250 infra.

• Art. 83, para. 1, Of the Peace Treaty of Paris: see p. 129 footnote 3 supra.
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Article 22
La Commission delibere a la majorite des voix sur chacun des points

restant en litige. L'ordre des questions est propose par le President. Le
membre le plus jeune vote le premier, le President le dernier.

La decision est redigee conformement aux regles fixees a l'article 13.7

La decision precise les points sur lesquels un accord avait ete precedem·
ment acquis et c",ux sur lesquels la deosion est rendue sous la presidence
du tiers membre.

Les opinions soutenues par les membres de la Commission peuvent, le
cas echeant, etre consignees dans un proces-verbal.

Section 7. I11divid/Jal opinions
French-Mexican Claims Commission, KUlCS:

Article 43
. . . Tout membre de la Commission qui n'approuvera p'as une sentence,

etablira et signera une declaration de non-conformite OU il pourra exposer
et motiver la solution qui, a son avis, aurait dll etre adoptee.

United States-Mexican General Claims Commission, Rules:

Rnle XI, para. 4
Any member of the Commission may render a dissenting opinion.

General Claims Commission, United States and Panama, Rules:

Article 32
•.. Any member of the Commission who is not agreed upon an award

shall make and si~n a dissenting opinion, giving his reasons and the decision
which in his opInion should have been rendered.

[a. Arbitral Tribunal, United States and Great Britain, Rules, rule 41.]

Tribunal, United States and Great Britain (Trail Smelter Case),
Convention:

Article IX
See p. 242 Itpra.

International Court of Justice, Rules:

Article 74, para. 2
Any judge may, if he so desires, attach his individual opinion to the

judgment, whether he dissents from the majority or not, or a care statement
of his dissent.

Section 8. Rendering, communication, original, copies, registration
Arbitral Tribunal, United States and Great Britain, Rules:

Rule 42
Two signed copies of the award and of a dissentin~ report, if any, shall

be filed in the Office of the Tribunal, and twenty panted copies shall be
given to each of the Agents.

1 See p. 246 '"'Pra•
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Rule 43
See p. 199 supra.

Franco-German Mixed Arbitral Tribunal, Rules:

Article 70
Pour rendre sa sentence le tribunal doit ~tre au complet...

Article 73, para. 1
See p. 239 supra.

Article 74
Le dispositif de la sentence est notifie aux parties. Des expeditions des

sentences sont delivrees aux parties par le secretariat moyennant payement
des frais.

Article 76
Le tribunal requiert les agents des gouvernements d'assurer l'execution

de ses sentences conformement a la lettre g de l'article 304 du Traite de
Versailles.8

Dans ce but, le secretariat delivre aID: agents une expedition, declaree
conforme par le president et les secretaires, de la sentence du tribunal.

Article 77
See p. 141 supra.

United States-Mexican General Claims Commission, Rules:

Rule Xl, para. 1
The award or any other judicial decision of the Commission in respect

of each claim shall be rendered at a public sitting of the Commission.

Rule Xl, para. 5
The Joint Secretaries shall furnish to each of the Agents four (4) type

written copies, (two (2) in English and two (2) in Spanish), or in cases
where the Commission orders them printed, ten (10) copies (five (5) in
English and five (5) in Spanish), of each award or other decision and of
each dissenting oI-inion.

Rule Xl, para. 7
Two (2) copies, one (1) in English and one (1) in Spanish. of each award

or other decision rendered by the Commission and ofeach dissenting opinion
shall be entered in a book entitled" Register of Awards and Decisions."

Rule Xl, para. 8
Th... Joint Secretaries shall forward two (2) printed copies of both texts

of all printed awards and other decisions and dissenting opinions to the
International Bureau of the P~rmanent Court of Arbitration at The Hague.

8 Article 304 (g) of the Treaty of Versailles: " The High Contracting Parties agree to
rega1'd the decisions of the Mixed Arbitral Tribunal as final and conclusive, and to render
them binding upon their nationals."
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Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 11
... The decision, when made, shall be forthwith communicated to the

Governments at Guatemala and Washington ...
[Cf. Arbitral Commission, United States and Peru (Landreau Claim),

Protocol, art. XI.]

International Court of Justice, Statute:

Article 58
... It [Le. the judgment] shall be read in open Court, due notice having

been given to the agents.
[Cf. Court of the European Coal and Steel Community, Rules, art. 55,

para. 1.]

Idem, Rules:
Article 75

1. When the judgment has been read in public, one original copy, duly
signed and sealed, shall be placed in the Archives of the Court and another
shall be forwarded to each of the parties.

2. A copy of the judgment shall be sent by the Registrar to Members
of the United Nations and to States entitled to appear before the Court.

[Cf. Court of the European Coal and Steel Community, Rules, art. 55,
para. 2 (see p. 246 supra).]

Franco-Italian Conciliation Commission, Rules:

Article 18, para. 2
La decision est deposee en original au secretariat OU elle est immediate

ment enregistree sur un registre ad hoc. Elle est notifiee sans aucun delai
aux Agents des Gouvernements interesses, par copie certifiee confort;ne.

Article 24, para. 2
Le sceau de la Commission appose sur les decisions est egalement utilise

pour aff1rmer l'authenticite des copies desdites decisions ou des documents
annexes.

Section 9. Res jUdicata
Pro/et, 1875:

Article 25
La sentence dWnent prononcee decide, dans les limites de sa portee, la

contestation entre les parties.

Permanent Court of Arbitration, Hague Convention 1907:

Article 81
The award, duly pronounced and notified to the agents of the parties,

settles the dispute definitively and without appeal.
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General Claims Commission, United States and Panama, Convention:

Article VII, para. 1

The High Contracting Parties agree to consider the decision of the

Commission as final and conclusive upon each claim decided, and to give

full effect to such decisions. They further agree to consider the result of

the proceedings of the Commission as a full, perfect and final settlement

of every such claim upon either Government, for loss or damage sustained

prior to the exchange of the ratifications of the present Convention. And

they further agree that every such claim, whether or not filed and I?resented

to the notice of, mai:le, preferred or submitted to such CommisslOn, shall

from and after the conclusion of the proceedings of the Commission, be

considered and treated as fully settled, barred, and thenceforth inadmissible,

provided in the case of the claims filed with the Commission that such

Claims have been heard and decided.

[Cf. United States-Mexican General Claims Commission, Convention,

art. VIII; and French-Mexican Claims Commission, Convention, art. VII!.]

International Court of Justice, Statute:

Article 59

The decision of the Court has no binding force except between the parties

and in respect of that particular case. .

Article 60

The judgment is final and without appeal ...

Idem, Rules:
Article 76

The judgment shall become binding on the parties on the day on which

it is read in open Court.

[Cf. Court of the European Coal and Steel Community, Rules, art. 56.]

Franco-Italian Conciliation Commission, Rules:

Article 18, para. 3

La decision est definitive et obligatoire pour les parties conformement

a l'article 83, paragraphe 6 du Traite.9

See p. 133 supra.

Section 10. Execution

Court of Arbitration, Hague Convention 1907 :

Article 43, para. 4

Article 82

Any dispute arising between the parties as to the interpretation and

execution of the award shall, in the absence of an agreement to the contrary,

be submitted to the decision of the tribunal which pronounced it.

Permanent

9 Art. 83, para. 6 of the Peace Treaty of Paris of 10 January 1947 : " The decision of the

majority of the members of the Commission shall be the decision of the Commission, and

shall be accepted by the parties as definitive and binding."
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See p. 249 sl/pra.

Arbitral Tribunal, United States and Great Britain, Special Agreement:

Article 8
All sums of money which may be awarded by the tribunal on account

of any claim shall be paid by the one Government to the other, as the case
may be, within eighteen months after the date of the final award, withou~
interest and without deduction, save as specified in the next article.IO

Franco-German Mixed Arbitral Tribunal, Rules:

Article 76

Article 82
La demande en revision ne suspend pas l'execution de la sentence, 11

moins que le tribunal n'en ordonne autrement en admettant la revision.

Arbitrator, Great Britain and Costa Rica tAguilar-Amory and Royal
Bank of Canada Claims), Convention :

Article 2
Both Governments solemnly undertake to conform to the decision of

the Arbitrator, whatever it may be; and to comply with it without delay,
as final and beyond appeal, pledging to this effect, the national honour;
and they shall take such measures as may be requisite to carry out the arbitral
award. The Governme.at of Costa Rica undertake to obtain the adhesion
of the International Bank of Costa Rica in so far as it may 'ue necessary
for the execution of the award, and undertake to faithfully comply with
the resolutions of the Arbitrator in so far as they may affect the official
Credit Institution in question.

Arbitrator, France and Spain (Affaire de I'ifllpof sur les benijiceJ de guerre),
COfllprolnis :

Attendu que les parties ont convenu que la sentence revetira sa pleine
force executoire de par la seule signature de l'arbitre, au bas d'un exemplaire
envoye a chacun des gouvernements, sans qu'elle ait besoin d'etre homo
loguee par le tribunal.

United States-Mexican General Claims Commission, Convention:

Article IX
The tot.al amount awarded to claimants shall be paid in gold coin or its

equivalent by the Mexican Government to the Government of the United
States at Washington.

[a. French-Mexican Claims Commission, Convention, art. IX.]

General Claims Commission, United States and Panama, Convention:

Article VIII
The total amount awarded in all the cases decided in favor of the citizens

of one country shall be deducted from the total amount awarded to the
citizens of the other country, and the balance shall be paid at the City of

,. See p. 246 mpra.
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Panama or at Washing~on, in ~old coin or its equivalent within one year
from the date of the final meetIng of the Commission, to the Government
of the country in favor of whose citizens the greater amount may have
been awarded.

Arbitrator, United States and Guatemala (Shufeldt Claim), Exchange
of Notes:

Article 13
The amount granted by the award, if any, shall be payable in gold coin

of the United States.at the Department of State, Washington, w1thin one
year after the rendition of the decision by the Tribunal, with interest at
six per centum per annum, beginning to run one month after the rendition
of the decision.

Special Tribunal, Guatemala and Honduras (Honduras Borders Case),
Treaty:

Article XII
The High Contracting Parties shall invest the Tribunal with the necessary

power to settle by itself any dispute that may arise as to the interpretation
or execution of the present Treaty or of the decisions of the said Tribunal.

Article XV
The High Contracting Parties are agreed that the actual work of frontier

demarcation shall be carried out by a Technical Commission in conformity
with the Additional Convention to the present Treaty signed on the same
date.11

Arbitrator, Belgium and France l..Differend concernant l'Accord Tardieu
Jaspar), Arrange?llent:

Artde 6
Les Gouvernements signataires declarent accepter, pour ce qui les

concerne, l'interpretation qui sera donnee par M. a la dispo-
sition litigieuse. Dans le cas OU l'avis de M. comporterait
des mesures d'execution exigeant, d'apres les lois constitutionnelles de la
France, l'approbation du Parlement franc;ais, le Gouvernement de la
Republique proposera a celui-ci de clonner effet ala dite interpretation, ce
Gouvernement se reservant toutefois les droits constitutionnels du Parle
ment. Le Gouvernement beIge donne acte au Gouvernement franc;ais de
cette reserve, sans toutefois renoncer, en ce faisant, a la faculte pour lui
de faire valoir integralement tous les droits qu'il estime tenir de l'accord
du 12 janv.ier 1930 par telle voie qui lui serait regulierement ouverte, dans
l~ cas ou le Parlement franc;ais ne donnerait pas l'approbation prevue
Cl-dessus.

Arbitrators, Bolivia and Paraguay (Chaco Case), Treaty of Peace:

Article 5
Une fois la decision formulee et notifiee aux parties, celles-ci nommeront

immediatement une Commission mixte composee de cinq membres designes

11 Additional Convention: See Reports I. A. A" Vol. IT, pp. 1313 et seq.
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a raison de deux par Partie, le cinquieme etant designe d'un commun
accord par les six gouvernements mediateurs. Cett~ Commission sera
chargee Qe reporter sur le terrain la ligne frontiere indiquee par la decision
arbittale et de proceder a son abornement.

Article 6
Dans les trente jours qui suivront la date a laqueIle la decision aura ete

formulee, les Gouvernements du Paraguay et de la Bolivie accrediteront
leurs representants diplomatiques respectifs aLa Paz et aAsunci6n et, dans
les quatre-vingt dix jours, ils executeront les principales dispositions de la
decision sous le contr61e de la Conference de la PalX a laqueIle les Parties
reconnaissent la faculte de resoudre definitivement les questions d'ordre
pratique qui pourront se poser a ce sujet.

Section 11. COIIJpletiol/, reetijieatiol/, darificatiol/, il/terpretatioll,
revisio1J

Franco-German Mixed Arbitral Tribunal, Rules:

Article 78
Le tribunal peut interpreter ou rectifier une sentence dont le dispositif

paraitrait obscur, incomplet ou contradictoire, ou qui contiendralt une
erreur d'ecriture ou de calcul.

La demande d'interpretation doir etre adressee au tribunal par l'inter
mediaire d'un agent, dans le delai d'un mois apartir de la notification de la
sentence.

Le tribunal statue en chambre de conseil apres avoir provoque les expli
cations de la partie adverse.

Article 79
La demande de revision doir etre adressee au tribunal. BIle doir etre

motivee exclusivement par la decouverte d'un fait nouveau qui eut ete de
nature a exercer une influence decisive sur la sentence et qui, lors'de la
cl6ture des debats, etait inconnu du tribunal lui-meme et de la partie qui
demande la revision

Article 80
La procedure de revision ne peut etre ouverte que par une decision du

tribunal constatant expressement l'existence du fait nouveau et lui recon
naissant les caracteres prevus par l'article precedent et declarant a ce titre
la demande recevable.

Aucune demande de revision ne peut etre presentee plus d'un an apres
le. jour OU la sentence a ete rendue.

A:-tide 81
Si la demande de revision est admise, la procedure de revision est regIee

par le tribunal.

Article 82
See p. 252 supra.
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French-Mexican Claims Commission, Rules:

Article 46

La Commission pourra, d'office ou bien a la requete des Agents ou de

l'un d'eux, eclairclr ou rectifier une sentence, dont le texte serait obscur,

incomplet ou contradictoire, ou bien contiendrait une erreur materielle.

Si l'eclairclssement ou la rectification est requis par l'un des Agents, la

requete a cet effet, laquelle devra etre soumise a la Commission dans les

qUlnze jours de la signification de la sentence, sera communiquee al'autre

Agent, qui aura q~nze jours pour y repondre.

United. States-Mexican General Claims Commission, Rules:

Rtlle XI, para. 6

Upon the application of either Agent made within sixty (60) days after

the Joint Secretaries have furnished the Agents copies of the awards or

other decisions, and after giving the other Agent an opportunity to be

heard, the Commission may interpret or rectify a decision which is obscure

or incomplete or contradictory or which contains any error in expression

or calculation or in which the two texts do not correspond.

International Court of Justice, Statute:

Artt'cle 60

The judgment is final and without appeal. In the event of dispute as

to the meaning or scope of the judgment, the Court shall construe lt upon

the request of any party.

Artt'cle 61

1. An application for revision of a judgment may be made only when

it is based upon the discovery of some fact of such a nature as to be a

decisive factor, which fact was, when the judgment was given, unknown

to the Court and also to the party claiming revision, always provided that

such ignorance was not due to negligence.

2. The proceedings for revision shall be opened by a judgment of the

Court, expressly recording the existence of the new fact, recognizing that

it has such a character as to lay the case open to revision, and declaring

the application admissible on this ground.

[Cf. Court of the European Coal and Steel Community, Code, art. 38,

para. 1-2.]
3. The Court may require previous compliance with the terms of the

judgment before it admits proceedings in revision.

4. The application for revision must be made at latest within six mo~ths

of the discovery of the new fact.

[Cf. Court of the European Coal and Steel Community, Rules, art. 74

(dans un de1ai de trois mois apres la decouverte du fait nouveau).] .

5.' No application for revision may be made after the lapse of ten years

from the date of the judgment.

[cr. Court of the E-Jropean Coal and Steel Community, Code, art. 38,

para. 3.]
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Idem, Rules:
Article 78

1. A request for the revision of a judgment shall' be made by an
application.

The application shall state the judgment of which the revision is desired.
and shall contain the particulars necessary to show that the conditions laid
down by Article 61 of the Statute are fulfilled, and a list of the documents
in support; these documents shall be attached to the application.

[Cf. Court of the European Coal and Steel Community, Rules, art. 75.]
2. The request for revision shall be communicated by the Re~istrar to

the otr.~erJ'arties. The latter may submit observations within a ttme-limit
to be fixe by the Court, or by the President if the Court is not sitting.

3. If the Court admits the application for a revision, it will determine
the procedure, required for examining the merits of the application.

4. If the Court makes the admission of the application conditional upon
previous compliance with the judgment to be revised, this condition shall
be communicated forthwith to the applicant by the Registrar and proceed
ings in revision shall be stayed pending receipt by the Court of proof of
compliance with the judgment.

Article 79
1. A request to the Court to interpret a jud~ment which it has given

may be made either by the notification of a speClal agreement between the
parties of by an application by one or more of the parties.

2. The special agreement or application shall state the judgment of
which an interpretation is requested and shall specify the precise point
or points in dispute.

3. If the request for interpretation is made by means of an application,
the Registrar shall communtcate the application to the other parties, and
the latter may submit observations within a time-limit to be fixed by the
Court, or by the President if the Court is not sitting.

4. Whether the request be made by sl?ecial agreement or by application
the Court may invite the parties to fUrnIsh further written or oral explan
ations.

Article 80
If the judgment to be revised or to be interpreted was given by the

Court, the request for its revision or interpretation shall be dealt with by
the Court. If the judgment was given by one of the Chambers mentioned
in Articles 26 or29 ofthe Statute, the request for its revision or interpretation
shall be dealt with by the same Chamber.

Article 81
The decision of the Court on requests for revision or interpretation shall

be given in the form of a judgment.

Court of the European Coal and Steel Community, Code:
Article 37

In case of difficulty as to the meaning or scope of a judgment, such
judgment shall be interpreted by the Court upon the request of any party
or any institution of the Community establishing an interest therein.
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Idem, Rules:
Article 51

1. Sans prejudice des dispositions regissant l'interpretation des arr~ts,
les erreurs de plumf; ou de calcul, ou les inexactitudes similaires evidentes
peuvent etre redressees par la Cour, soit d'office, soit sur requete d'une
partie, dans un delai de quinze jours.

2. La Cour decide en chambre du conseil.
3. L'avocat general et les parties dument avertis par le greffier peuvent

presenter des observations ecrites dans un delai qui sera fixe dans la signi
fication.

4. En cas de rectification du texte, l'original de l'ordonnance 9,ui l'a
prescrite est annexe a l'original de l'arret rectifie; mention en est fatte en
marge de l'original.

Article 58
1. Si la Cour a omis de statuer, soit sur un point isole des conclusions,

soit sur les depens, la partie qui entend se plaindre de cette omission doit
saisir la Cour dans le mois acompter du jour de la signification de l'arret,
par une requete deposee au greffe. Le greffier la signifie aux parties en cause.

2. La Cour statue sur la recevabilite en meme temps que sur le bien-
fonde de la demande apres un sew echange de memoires. .

Article 76
1. Sans prejuger le fond, la Cour statue, l'avocat general entendu, au

vu des conclusions ecrites des parties, par voie d'ordonnance rendue en
chambre du conseil, sur la recevabilite de la requete.12

2. Cette ordonnance n'est susceptible d'aucun recours.
3. Toutes autres regles de procedure prevues au present reglement sont

applicables a la revision.

Article 77
La demande en interpretation d'un arret prevue a l':;.rticle 37 du Statut

est presentee a la Cour par une requete. Celle-ci doit etre conforme aux
regles prescritc~ pour les requetes et preciser les points sur lesquels l'inter
pretation est demandee. L'arret vise doit figurer en annexe.

Article 78
La Cour statue sur la demande d'interpretation par voie d'arret et ordonne

que l'original de cet arret soit annexe dans les archives al'original de l'arret
interprete. Mention de l'arret interpretatif est faite en marge de l'arret
interprete.

12 La requite, i.e., the application for revision. For articles 74 and 75 of the Rules,
cf. notes at articles 61, para. 4 of the Statute, and 78, para. 1 of the Rules of the International
Court of Justice, pp. 255-256 supra.
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CHAPTER V

MISCELLANEOUS SUBJECTS

Sec/ion 1. COII/pH/a/ion of time

Franco-German I'ilixed Arbitral, Rules:

Articie 4
Pour le calcul des delais ci-dessus, les mois sont comptes conformement

au calendrier de quantieme a quantieme.

French-Mexican Claims Commission, Rules:

Articie 52
Pour le calcul des delais fixes par le present reglement, le jour apartir

duquelle delai court, sera compte, mais non celui OU 11 expire. Les dimanches
et jours feries officiels seront deduits.

Uruted States-Mexican Gen~ral Claims Commission, Rules:

RRlt XIII
Wherever in these rules a period of days is mentioned for the doing of

any act, the date from which the period begins to mn shall not be counted
and the last day of the period shall be counted, and Sundays shall be
excluded.

Court of the European Coal and Steel Community, Rules:

Articie 84
Tous les delais prevus dans le present reglement sont calcules en excluant

le jour de l'acte qui en constitue le point de depart.

Article 85
See p. 165 supra.

Section 2. Amendments to, interpretatiun and silence of rules

Franco-German Mixed Arbitral Tribunal, Rules:

Articie 98
Le tribunal peut deroger aux regles fixees par le present reglement,

lorsqu'il estime que, dans les circonstances speciales de la cause, cela est
equitable ou necessaire pour la connaissance complete et l'appreciation
exacte des faits. n peut meme admettre des productions nouvelIes et une
procedure nouvelle.
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Article 99

Pour tous les cas qui ne sont prevus ni dans le traite, ni dans le present

reglement, le tribunal s'inspirera des principes de justice et d'equite. 11

prendra toutes mesures et dispositions qu'it jugera utiles a la decouverte

de la verite et a une saine application des principes du droit.

General Claims Commission, United States and Panama, Rules:

Article 37

The respective Agents shall be heard on any proposed amendment to

these rules before action is taken thereon by the Commission.

[Cf. French-Mexican Claims Commission, Rules, art. 53, and United

States-Mexican General Claims Commission, Rules, rule XIV.]

Article 38

With regard to any matter as to which express provision is not made in

these rules, the Commission shall proceed as international law, justice and

equity require.
[Cf. United States-Mexican General Claims Commission, Rules, rule XV.]

Section 3. Reference to Hague Conventions

Arbitrator Germany and Commissaire aux revellus gages, CotJJprolJJis:

Article 7

La procedure du presel't arbitrage sera c'unforme aux dispositions du

titre ID de la Convention de La Haye du 18 octobre 1907, sauf dans la

mesure ou ces dispositions se trouvent modifiees par le present

arrangement...

Arbitrator France and Great Britain (Chevreau Case), C011Jpr01JJis:

Article VI

En toute matiere non visee par les termes du present compromis, l'arbitre

appliquera la procedure determinee par le Chapitre III de la Convention

pour le reglement pacifique des differends internationaux, signee aLa Haye,

le 29 juillet 1899.

Section 4. Publication of decisions, documents, minutes

Arbitral Tribunal, Chile and France, Rules:

Article 15, para. 2

Le tribunal se reserve le droit d'ordonner ou d'autoriser la publication

des documents deposes au secretariat.

French-Mexican Claims Commission, Rules:

Article 49
See. p. 244 supra.

International Court of Justice, Rules:

Article 22
See p. 146 supra.
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Arnrl6 59, para. 2
See p. 198 supra.

Court of the European Coal and Steel Community, Rules:

Article 17, para. 2
See p. 146 slljJra.

Article 27, para. 3
Les publications prevues al'article 17 du present reglement se font clans

les quatre langues officielles.1

Article 59
See p. 146 supra.

1 Cf. same Court, art. 27, para. i, p. 167 mpra.
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