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! The mandate is contained in Commission on Human Rights resolution 2005/69. All documentation produced by
and for the mandate is posted on the Business and Human Rights Resource Center's website: http://www.business-
humanrights.org/Gettingstarted/Unspecial Representativ. The Specia Representative thanks &l those who
contributed to the mandate.

? E/CN.4/2006/97; A/HRC/4/35 and addenda 1-4; AIHRC/4/74.
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¥ A/HRC/8/5/Add.1 and A/HRC/8/16.
* Each of these consultations was co-convened with a non-governmental organization (NGO).

® The duty to protect is well established in international law and must not be confused with the concept of the
“responsibility to protect” in the humanitarian intervention debate.
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® Piero Foresti, Laura De Carli and others v. Republic of South Africa (International Centre for Settlement of
Investment Disputes, case No. ARB (AF)/07/1).
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" E/CN.4/2006/97.
8 See Addendum 2 to this report.

°® Multi-stakeholder initiatives like the Kimberley Process reflect elements of all three principles; they were
discussed at length in last year’s report (A/HRC/4/35, paras. 52-61).
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0 A/JHRC/4/35 and A/HRC/4/35/Add.1. Some States hold that this duty is limited to protecting persons who are
both within their territory and jurisdiction.

1 A/HRC/4/35/Add.1

12 Recognized bases include where the actor or victim is a national, where the acts have substantial adverse effects
on the State, or where specific international crimes are involved. See A/HRC/4/35/Add.2.

3 The entire human rights regime may be seen to challenge the classical view of non-intervention, but the debate
here hinges on what is considered coercive.

¥ For instance, the Committee on the Elimination of Racial Discrimination recently encouraged a State party to
“take appropriate legisative or administrative measures’ to prevent adverse impacts on the rights of indigenous
peoples in other countries from the activities of corporations registered in the State party (CERD/C/CAN/CO/18,
para. 17).

> A/HRC/4/35, paras. 19-32.
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® A/HRC/4/35/Add.3.
7 1LO Official Bulletin, SeriesA, No. 3 (2000).
'8 See Organization for Economic Co-operation and Development, DAFFE/IME/WPG(2000)15/ FINAL.

¥ International Organization of Employers, International Chamber of Commerce, Business and Industry Advisory
Committee to the Organization for Economic Co-operation and Development (OECD), “Business and Human
Rights: The Role of Government in Weak Governance Zones’, December 2006, paragraph 15, http://www.reports-
and-materials.org/Role-of -Business-in-Weak Governance-Zones-Dec-2006.pdf.

% See http://www.unglobal compact.org/About TheGC/TheTenPrinciples/humanRights.html.

2 A/HRC/4/35/Add.3, A/HRC/4/35/Add.4 and “Human Rights Policies of Chinese Companies: Results from a
Survey”, available at http://www.busimess-humanrights.org/Documents/Ruggie-China-survey-Sep-2007.pdf.
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22 A traditional definition of due diligence is “the diligence reasonably expected from, and ordinarily exercised by, a
person who seeks to satisfy a legal requirement or discharge an obligation”. Black’'s Law Dictionary, 8th edition
(2006).
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% Among other examples, the Johannesburg Securities Exchange mandates sustainability reporting, as does France's
law on new economic regulations.

* Guidelines for external reporting by Swedish State-owned companies’, adopted 29 November, 2007, available at
http://lwww.sweden gov.se/sb/d/8194/a/93506; and "Intstructing opinions about central State-owned enterprises
fulfilling social responsibility”, issued by China's State-owned Asset Supervision and Administration Commission of
the State Council, 4 January 2008 .

% Section 172 (1) (d) of the United Kingdom CompaniesAct (2006), which came into effect 1 October 2007..

% “Trends in the use of corporate law and shareholder activism to increase corporate responsibility and

accountability for human rights’ prepared for the Special Representative by the law firm Fried Frank, available at
http://www.busi ness-humanrights.org/Documents /Fried-Frank-M emo-dec-2007. pdf.

2 »Corporate culture as a basis for the criminal liability of corporations’ prepared for the Special Representative by
the law firm Allens Arthur Robinson, available at http://www.reports-and-material s.org/Allens-Arthur-Robinson-
Corporate-Culture-paper-for-Ruggie-Feb-2008.pdf ..

% For examples of the former, see section 12.3 of Australia’s Criminal Code Act 1995 (Cth) and article 102 of the
Swiss Penal Code. For an example of the latter, see chapter 8 of the United States Federal Sentencing Guidelines
Manual: (2006) 88C2.5(b)(1).
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% See Addendum 1 to this report.

%0 See “Stahilization clauses and human rights’, available at http://www.reports-and-matenial org/Stabilization-
Clauses-and-Human-Rights-11-Mar-2008.pdf.
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3. Similar concerns have been raised regarding international and regional trade agreements, specifically about the
State's ability to ensure access to essential services and protect the right to health. The Special Representative has
not had the opportunity to conduct independent research on these trade-related issues.

%2 |n June 2007, the Special Representative met with treaty body representatives to discuss their emerging guidance.
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% |n June 2007, the Special Representative met with other human rights mandate holders to share experiences.

% To explore these issues, the Special Representative held a consultation in collaboration with Global Witness; see
Addendum 1 to this report.

% 5/2008/18, particularly paragraphs 16-18. In some instances, the lists identifying individuals and companies for
sanctions has been criticized on due process grounds.

% |bid, para. 20.
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% For example, the International Council on Mining and Metals conducted a study of 38 cases of allegations of
human rights or related abuses involving mining companies in order to uncover patterns of human rights impacts.
Second submission to the Special Representative, October 2006, available at

http://www.icmm.com/newsdetail .php?rcd=119.

% The companies in the Business Leaders Initiative on Human Rights (BLIHR) are developing this approach. See
http://www.blihr.org.
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¥ There are situations where national laws and international standards conflict. Further guidance for companies
needs to be developed, but companies serious about seeking to resolve the dilemma are finding ways to honour the
spirit of international standards.

40 “There are due diligence processes that a corporation must undertake to meet its general legal obligations that
either accommodate or are at least amenable to consideration of human rights laws or standards’. Allens Arthur
Robinson, “Corporate duty and human rights under Australian law”, prepared for the Special Representative, p. 1,
available at http://www.busi ness-humanrights.org/Updates/Archive/Special RepPapers.



A/HRC/8/5
Page 17

3 o302 wlad ol e dSas 6 L1 Y A el Lgaisl b Sud ol & kdll BLL s LY el
= Bladl SU5 s OLusY) @i e JUT o Lgalaiad] sg,uugéa.gw is yast| uf.o“mg\ 3 si> Jlz
Q_ﬂo\ffw\@wgug@uws:w,@.mb.)ujyg}ujauwfm)@su)ﬂ%
A gl VLS gy sy 5y el eS80 e St B3y clgrlatil alas U LRGeSt e ol 5\

(gl e (a3 g el o Gas ol sl O L8l anll e o =Y aleld) 1 LYY,

ie i) o5 OF (ol dST oSl e ) ) Bk hen) 250l 2L Glan by —0A
) e 1LY fets bid o 2ol 0F i sl o) el 2l Y1 LYYy OLusY) & it 4 5l
LY Gy e LT o U872 Gl Lo oS (3 6 Y1 gz 1 alelill O LY ) s

Juz 3 BVl 2l ) 2l ihes OF ) ol o) Wl sl ol ol gladly &) sy -0
VI bl e OF e OLSY) B sie

Ol

o) o g ke Balley 3 pisiind dB5 L OLSY) 5% o0 Rl 1Y) () 08 ) 2
LIV S e sl 532 Bddy oV (3 ks ST ao g AV 0l ST 0L G s

S s Olkes

SV @ B 3 ol el Blis] s OLY) Baa> B 3 oS all Gl 58 Pl s 1)
0 i i)y 2l dats W) Of CaS™ vl Bl il dse Of S8 ey gy 15 LeeasY e
b Bl iy 2l e DY) Buim e Y1 1 e JU ety 0LV Giam e S
o) S e ol Bl i kel ] e T Sl Sl e by, Sk @y 7 L
o ghall L) Isbzal 5 W g3 L O 2l QLYY Bsi ] sl y 1)L e OF oy W1 YL olaz Y

) el QLY 3 si e Alaztt Bl UV Cad g 20 Ll (pnd IS8l e oy a2eSU

CLA::}H

1S by @ SV gl [ ey 3T e ahasl ST @ OLsY) Bsi olulew zlosl O =Y
i L1t DLy Gt oolylasl 06 ol e o1 sl STy 0Ly G ois ol s Lnd s g
Lo BT 0 gdotly ¥ 8 olomnil) ) glaad tiadline o do jlame sl o) (1) &5 (6o J3y .S 201 =ls W e
SBbl e SUde @ Jpldl bl ol zall of olad) 83 3,05 Y Wy Glze¥) @ Ol Gyis e

“! The principles are the same for all companies, athough specific procedures may differ in small and medium-sized
enterprises.

“2 The Special Representative submitted a separate report on this subject in 2007 (A/HRC/4/74).
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4 BLIHR, OHCHR, and the Global Compact, A Guide for Integrating Human Rights into Business Management,
available at www.ohchr.org/Documents/Publications/GuideHRB usinessen. pdf.

“ AIHRC/8/16.
5 See http://www.unglobal compact.org/About TheGC/TheTenPrinci ples/index.html.
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6 A/HRC/4/35, paras. 22-32.

“" The Norwegian Government pension fund excludes and has divested from companies, including Wal-Mart,
for complicity in human rights violations. Council on Ethics for the Government Pension Fund, annual reports
2006 and 2007, avalable a http://www.regjeringen.no/en/sub/Styrer-rad-utvalg/ethics_council/annual-
reports.html 2id=458699..

“ For example, International Criminal Tribunal for the former Yugoslavia, Trial Chamber judgement Kvocka et al
(IT-98-30/1-T), 2 November 2001, paras. 257-261.
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“ For instance, the Committee on the Rights of the Child increasingly recommends that States parties comply with
article 3 (4) of the Optiona Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography, which requires them to take measures, where appropriate and, subject to national
law, to establish crimina, civil or administrative liability of legal persons for treaty offences. See
A/HRC/4/35/Add.1, para. 64.
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% For example, Connelly v. RTZ Corporation plc and others [1998] AC 854, and Lubbe v. Cape plc [2000] 4 All ER
268 (House of Lords, United Kingdom).
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*1 The European Court of Justice has confirmed that national courtsin an EU member State may not dismiss actions
against companies domiciled in that State on forum non conveniens grounds. Owusu v. Jackson [2005] ECR-1-1283.
And in Australia, defendants must now prove that the forum is “clearly inappropriate”. Voth v. Manildra Flour Mills
Pty. Ltd. (1990) 171 C.L.R. 538 (H.C.A.).

*2 More than 40 cases have been brought against companies under this statute since 1993, when the first was filed.

% The process involved experts from all stakeholder groups and regions. These principles, based on more specific
guidance developed for companies, apply across non-judicial mechanisms of different kinds. See
http://mwww.busi ness-humanrights.org/Links/Repository/308254/link_page_view.
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> The Paris Principles relate to the status of national human rights institutions (NHRIs) and establish criteria for
their composition, guarantees of independence and pluralism, competence, responsibilities and methods of
operation. See http://www.nhri.net/default.asp?PI D=312& DID=0

*® Business and Human Rights: A Survey of NHRI Practices’, at
http://www.busi ness-humanrights.org/Gettingstarted/UN Special Representative
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