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LETTER OF TRANSMITTAL

New York, 17 October 1952

Sir,
I have the honour to transmit herewith the final re-

port on my mission for consideration by the General
Assembly at its seventh regular session.

The report is submitted in accordance with para-
graph 15 of resolution 390 A (V) of 2 December 1950,1
which lays down that the United Nations Commissioner
shall make appropriate reports to the General Assem-
bly of the United Nations concerning the discharge of
his functions and that when the transfer of authority
has been completed, he shall so report to the General
Assembly and submit to it the text of the Eritrean
Constitution.

This report, which contains a general account of the
mission's work, supplements the report submitted to
the General Assembly at its sixth regular session in
documents A/1959 and A/1959/Add.l. Since the latter
report was submitted, the following general develop-
ments have taken place.

The main item of the Commissioner's terms of ref-
erence under the resolution was the preparation of a
draft Constitution to be submitted to a representative
assembly of Eritreans chosen by the people.

After discussing the interpretation of the terms of
resolution 390 A (V) with a panel of legal consultants,
a first draft Constitution was drawn up at Geneva. In
a revised form, it was then transmitted to the Admin-
istering Authority and to the Government of Ethiopia,
as provided in the resolution.

The consultations took the form of veritable negotia-
tions and resulted in the drafting of a text which was
acceptable to the parties concerned. That text was
submitted to the Eritrean Assembly elected by the
people and convened and arranged through the good
offices of the Administering Authority in accordance
with the provisions of paragraph 11 of the resolution.

Some amendments were made to the draft constitu-
tion and the final text as a whole was adopted unani-
mously by the Eritrean Assembly on 10 July 1952.
The Constitution was approved by the Commissioner
on 6 August 1952 and ratified by the Emperor on 11
August 1952. It could not enter into force, however,
until ratification of the Federal Act, which took place
on 11 September 1952 at Addis Ababa.

Thus all the action provided for in the General
Assembly resolution with respect to the Constitution
has been carried out and the attached report gives a
detailed account of all the relevant events ; it also con-
tains, in annex, the final text of the Constitution.

The other terms of reference under which the Com-
missioner was acting, not in these instances personally
and in consultation with other authorities, but as an
authority consulted by the Administering Authority,
are also dealt with in the report.

I should like to say how much I appreciated the con-
sistently co-operative spirit of the Administering
Power and Administering Authority and to emphasize
the cordial relations which prevailed throughout the
consultations with the Ethiopian Government and the
parties concerned. I should also like to mention the
high quality of the work accomplished by the Assem-
bly and the conciliatory spirit shown by the representa-
tives and by the people. I also wish to thank you most
warmly for your co-operation and unstinted assistance
and for the competence and hard work of the members
of the United Nations Secretariat whom you assigned
to help me in the performance of my mission, and to
pay a tribute to the learning of the legal experts who
assisted me in drafting the Constitution.

I have the honour to be, Sir. . .

The Secretary-General of the United Nations
New York

E. ANZE MATIENZO
United Nations Commissioner in Eritrea

1 The text of United Nations General Assembly resolution 390 A (V) is annexed to the report.
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INTRODUCTION

SECTION 1 : HISTORICAL AND POLITICAL

1. The General Assembly of the United Nations, at
its fifth regular session, recommended that Eritrea
should constitute an autonomous unit federated with
Ethiopia under the sovereignty of the Ethiopian Crown.
The relevant resolution, 390 A (V), of 2 December
1950, the text of which is annexed to the present re-
port, was the culmination of four years' endeavour by
the Council of Foreign Ministers, the Paris Confer-
ence and, finally, the United Nations, to decide on the
disposal of this former Italian colony, administered
by the United Kingdom since 1941.
2. Eritrea lies between the Red Sea to the east, the
Sudan to the north and west and Ethiopia to the
south, and has an area of 117,248 sq. km. (45,800 sq.
miles). From Massawa on the Red Sea to the frontier
town of Sabderat in the west, the distance is almost
the same as from the Sudanese frontier in the north
to the Setit and Mareb rivers in the south (about
500 km. ). But the Red Sea Division is wedged between
Ethiopia and the coast from north-west to south-east,
having a length of some 600 km. and a breadth of a
little more than 100 km. at certain points.

3. Although there are no accurate census figures, the
British Administration estimated the population at
about one million. It is made up of Christians and
Moslems in roughly equal numbers, the plateau being
inhabited mainly by Christians and the lowlands by
Moslems.
4. The populations of the plateau (the Hamasien,
Serae and Akele Guzi divisions), as well as of the
"Abyssinian Districts" of the Keren region, all have
practically the same social structure. The basic unit
is the village community made up of kinship groups of
families, among which only the settlers and their fam-
ilies have rights in the surrounding lands. The villages
were administered in the past by a chief, assisted by
elders.

5. The nomad tribes of the north and west (Sahel,
Béni Amer, Mensa, etc.) comprise nobles and serfs
who owed them services and tribute now for the most
part abolished; class distinctions have not completely
-disappeared, however.
6. Thirdly, the Red Sea coast area is inhabited by
the Danakils, the semi-nomadic Saho-speaking tribes
and the Samhar people. Under Italian rule, tribal chief-
tains were added to the democratically-organized kin-
ship groups, which had their own chiefs.

7. Finally, the peoples of the south-west (Baria and
Kunama) living in semi-permanent villages, are organ-
ized in family and tribal groups, each family group
having its council of elders.
8. Among the foreign communities, whose economic
activity is important to the country, the Italian, Arab,
Indian, Greek, Jewish and Sudanese have official or-
ganizations. The largest communities are the Italian,

numbering approximately 17,000, and those coming
originally from Asia, mainly Arab and Indian.
9. The Italian Administration, facilitated by the ac-
quisition of the Bay of Assab by the Rubattino Com-
pany, began with the foundation of the colony of Eritrea
(January 1890). The Italian population in Eritrea,
besides being large in number, has played a big part in
the development of the country (communications net-
work, ports, town planning) and in its progress in
agriculture (concessions) and industry. The Italian
Administration ended in 1941 with the entry of the
Allied armed forces.
10. It is at this time, in 1941, that the Unionist Party
claims to have begun its activities, though pointing out
that a "movement" for union with Ethiopia had long
existed in Eritrea. The Four Power Commission of
Investigation, however, referring to the actual found-
ing of the party, set the date at 1946.x The party's aim
was unconditional union with Ethiopia.
11. Towards the end of 1946, a Moslem League of
Eritrea was founded at Keren, in the Western Prov-
ince; it demanded the independence of Eritrea or, if
that were not considered possible, "an international
trusteeship for ten years with internal independence
under the control of the British Government".2 In 1949,
this Moslem League joined with a number of less im-
portant parties to form an Independence Bloc, and
changed its programme, demanding immediate inde-
pendence for Eritrea.
12. Finally, the Moslem League of the Western Prov-
ince, consisting of former members of the Moslem
League of Eritrea and founded at the beginning of
1950, advocated a separate solution for the Western
Province, namely, a period of British Administration
followed by independence, the rest of the territory to
be left free to decide its own future.
13. Since the Council of Foreign Ministers had not
been able to reach agreement in spite of the dispatch
of a Commission of Enquiry (November 1947 to Jan-
uary 1948), the question was submitted to the United
Nations General Assembly, in accordance with annex
XI, paragraph 3 of the Treaty of Peace with Italy which
states :

"If with respect to any of these territories the
Four Powers are unable to agree upon their disposal
within one year from the coming into force of the
Treaty of Peace with Italy, the matter shall be re-
ferred to the General Assembly of the United Na-
tions for a rcommendation, and the Four Powers
agree to accept the recommendation and to take ap-
propriate measures for giving effect to it."

14. At its third regular session, the General Assem-
bly, after discussion, postponed the question of the
disposal of the former Italian colonies until the fourth
regular session.

1 Four Power Commission of Investigation for the former
Italian colonies, vol. I, Report on Eritrea, p. 13.2 Ibid, vol. I., app. 20, p. 3.



15. The United Nations Commission for Eritrea,
established at the fourth regular session by resolution
289 A (IV), Section C, of 21 November 1949, to
"ascertain all the relevant facts" and submit proposals
"appropriate for the solution of the problem of Eri-
trea", concentrated its attention on the two following
factors :

(1) The rights and claims of Ethiopia based on
geographical, historical, ethnic or economic reasons;

(2) The need to find an acceptable compromise be-
tween the solutions recommended by the population,
which ranged from independence to union with
Ethiopia.3

16. The solution of Federation, adopted by the Gen-
eral Assembly by 46 votes to 10, with 4 abstentions,
(resolution 390 A (V)), on the basis of proposals by
the representatives of Burma and the Union of South
Africa on the United Nations Commission for Eritrea,
and of a draft resolution submitted by a number of
delegations,4 took into account the wishes and welfare
of the inhabitants of Eritrea, the interests of peace and
security in East Africa and the rights and claims of
Ethiopia. It was essentially a middle-of-the-road for-
mula, and the Commissioner, having acquainted him-
self with the facts in Eritrea, stated on many occasions
that in his view it appeared to be the best possible
"compromise".6

SECTION 2: RESOLUTIONS 390 A (V) AND 390 В
(V) OF THE GENERAL ASSEMBLY OF THE

UNITED NATIONS. TERMS OF REFERENCE
AND ELECTION OF THE UNITED NATIONS
COMMISSIONER IN ERITREA

17. The text of resolution 390 A (V) of 2 December
1950, the first seven paragraphs of which form the
Federal Act, is reproduced as annex I to the present
report.
18. Paragraph 10 of the resolution provided for the
appointment by_ the General Assembly of a United
Nations Commissioner in Eritrea. By resolution 390
В (V), adopted at the same meeting on 2 December
1950, it was decided to establish a Committee to assist
in making the appointment. When the report of the
Committee was received, the General Assembly, at its
325th plenary meeting on 14 December 1950, by secret
ballot elected Mr. Eduardo Anze Matienzo to the office
of United Nations Commissioner in Eritrea.6

19. The duties of the Commissioner and the powers
conferred upon him were set out in paragraphs 12, 13
and 15 of section A of the resolution. Thanks to the
co-operation and goodwill which he received from the
other interested parties and from the Eritreans them-
selves, the Commissioner did not find it necessary to
exercise the power of consultation with the Interim
Committee conferred by paragraph 15 of the resolution.

20. The main duties and powers of the Commissioner
are summarized below in chronological order (subject

3 Report of the United Nations Commission for Eritrea,
Official Records of the General Assembly, Fifth Session, Sup-
plement No 8 (A/1285).

4 Bolivia, Brazil, Burma, Canada, Denmark, Ecuador, Greece,
Liberia, Mexico, Panama, Paraguay, Peru, Turkey, United
States of America (A/AC.38/L.37 and Corr. 1.)

5 See document A/AC.44/R.S5, p. 4.
6 Official Records of the General Assembly, Fifth Session,

Supplément No. 8 (A/1285).

to overlapping) and in the order in which they are
dealt with in this report.

( 1 ) The duty, in consultation with :
(a) The Administering Authority;
(b) The Government of Ethiopia; and
(c) The inhabitants of Eritrea,

of preparing a draft of the Eritrean Constitution which
ehall:

(a) Be based on the principles of democratic
government ;

(b) Include the guarantees contained in paragraph
7 of the Federal Act ; and

(c) Contain provisions adopting and ratifying the
Federal Act on behalf of the people of Eritrea.

(2) The duty of submitting the draft Constitution
to the Eritrean Assembly.

(3) The duty of advising and assisting the Eritrean
Assembly in its consideration of the draft Constitution.

(4) The power and, if in the Commissioner's opin-
ion it conformed to the principles of the resolution, the
duty of approving the Constitution as adopted by the
Eritrean Assembly.

(5) The duty of making appropriate reports to the
General Assembly of the United Nations concerning
the discharge of his functions and, having maintained
his headquarters in Eritrea until the transfer of power
had been completed; the duty of so reporting to the
General Assembly and submitting to it the text of the
Eritrean Constitution.
21. Moreover, under the provisions of paragraph 11,
the Administering Authority was required to consult
the United Nations Commissioner on certain matters as-
signed to it, namely the organization of an Eritrean ad-
ministration, the induction of Eritreans into all levels of
the administration and the convocation of a represen-
tative assembly of Eritreans chosen by the people. The
Administering Authority was also authorized, in agree-
ment with the Commissioner, to negotiate on behalf of
the Eritreans a temporary customs union with Ethiopia.
22. The Government of the United Kingdom of Great
Britain and Northern Ireland was responsible for the
transfer of power to the appropriate authorities as soon
as the Eritrean Constitution and the Federal Act had
entered into effect. Although not required to do so, the
Administration consulted or notified the Commissioner
informally at each stage of its preparations for the
transfer of power.7

23. The difficulty of the Commissioner's task is evi-
dent from a glance at the legal framework of the reso-
lution and the circumstances in which he was called
upon to act.
24. So far as the legal framework is concerned, it may
be said that the United Nations General Assembly, in
its resolution 390 A (V), not only drafted the Federal
Act, but laid down the principles on which the Constitu-
tion of Eritrea was to be based.
25. Within this framework, the Commissioner was
himself a "subsidiary organ" of the United Nations, for

7 The steps taken by the Administering Authority to im-
plement the provisions of the resolution concerning it are the
subject of a separate report to the General Assembly on the
administration of Eritrea from December 1950 to September
1952 submitted by the Administering Authority and reproduced
as a United Nations document (A/2233).



the resolution made no provision for him to have a coun-
cil. His mandate was of a dual nature. In the first place,
he was required to act as counsel by preparing a draft
Constitution, in the consideration of which he was to
advise and assist the Eritrean Assembly. Secondly, the
resolution gave him real powers of decision, since he
was called upon to agree to any negotiation of a tem-
porary customs union between Eritrea and Ethiopia,
and to approve the Constitution of Eritrea.

26. To confer power on a United Nations Commis-
sioner to take decisions concerning the preparation of a
constitution for a political unit is a new departure.
27. The legal questions to be settled were complex :

( 1 ) First, the Commissioner had the duty of prepar-
ing legal texts compatible with the principles and rules
formally laid down by the General Assembly of the
United Nations, in conformity with the wishes of the
inhabitants and—since it was for the Emperor to ap-
prove the Constitution by ratification—acceptable to
the Ethiopian Government. Moreover, provision for
consultation with the Administering Authority was
expressly made in the resolution of 2 December 1950.

(2) Secondly—a new departure in constitutional his-
tory—the Commissioner had to prepare a Constitution
for an autonomous unit—Eritrea—which was a member
of a Federation whose organs had not yet been fully
created. The Federal Act, incorporated in the resolution
of 2 December 1950, determined only the principles of
the future Federation; the resolution did not stipulate
how they should be put into effect by creating the nec-
essary organs, as it did in the case of the Eritrean
Constitution.

28. Beside these legal features of the resolution there
was also an extremely complicated de facto situation,
hardly susceptible of rapid change owing to the tradi-
tions and rights established or perpetuated during the
successive phases of the country's history.
29. The main task of the United Nations Commissioner
in Eritrea was the preparation of a constitution which
in conformity with resolution 390 A (V) would firmly
establish for the future the foundations of autonomy for
Eritrea federated with Ethiopia under the sovereignty
of the Ethiopian Crown.
30. In accordance with paragraph 15 of the resolution,
which provided that the Commissioner should make
appropriate reports to the General Assembly concerning
the discharge of his functions, the Commissioner sub-

mitted a Progress Report8 to the General Assembly at
its fifth regular session.
31. The present report covers the whole of his mission
and describes first the work leading up to the entry into
effect of the Constitution and the enactment of the
organic laws:

Chapter I. Preparatory work and consultations for
the preparation of a draft Constitution.

Chapter II. Drafting of the Constitution.
Chapter III. Convening by the Administering Au-

thority of a representative Assembly of Eritreans
chosen by the people.

Chapter IV. Submission of the draft Constitution to
the Eritrean Assembly. Discussions. Adoption of the
amended text.

Chapter V. Approval of the Constitution by the
Commissioner. Ratification of the Constitution and of
the Federal Act by the Emperor of Ethiopia.

Chapter VI. Characteristic features and the legal basis
of the Eritrean Constitution of 10 July 1952.

Chapter VII. Organic laws complementary to the
Constitution.
32. Furthermore, in accordance with paragraph 11 of
the resolution, the Administering Authority consulted
the Commissioner on matters coming within its com-
petence. These consultations form the subject of:

Chapter VIII. Consultations with regard to a tem-
porary customs union and the organization of an
Eritrean Administration.
33. In accordance with paragraph 15 of the resolution,
the Commissioner maintained his headquarters at As-
mara until 15 September 1952, the date on which the
transfer of power took place.
34. Paragraph 15 also required the Commissioner to
submit the text of the Eritrean Constitution to the
General Assembly. The final chapters therefore deal
with the following matters :

Chapter IX. Transfer of power.
Chapter X. Submission of the Eritrean Constitution

to the General Assembly of the United Nations.
There is also a concluding chapter containing general

observations.

8 A/19S9 and Add.l.



Chapter I

PREPARATORY WORK AND CONSULTATIONS FOR THE PREPARATION OF A
DRAFT CONSTITUTION

Section 1. Preparatory work by the Commis-
sioner (January-June 1951)

A. PRELIMINARY CONTACTS WITH THE GOVERNMENTS
OF THE UNITED KINGDOM, ITALY AND ETHIOPIA

35. At the outset of his mission, the Commissioner ac-
cepted invitations from the Governments of the United
Kingdom and Italy to pay short visits to London and
Rome on his way to Eritrea, for informal talks on
matters of common concern connected with the imple-
mentation of the resolution.
36. In London, the informal talks covered all aspects
of the terms of reference of the Commissioner and the
Administering Authority; the Commissioner and offi-
cials of the United Kingdom Government found them-
selves in general agreement on the matters discussed.
Hopes for close co-operation between the Administer-
ing Authority in Eritrea and the Commissioner were
expressed on both sides.
37. During informal talks in Rome, the Italian Gov-
ernment assured the Commissioner of its desire to col-
laborate with him in the fulfilment of his mission.
38. Shortly after arriving in Eritrea, the Commissioner
paid an official courtesy visit to the Emperor of Ethio-
pia and the Ethiopian Government, and had talks con-
cerning the resolution. On his return to Eritrea, the
Commissioner stated at a Press conference that he was
counting on the understanding and co-operation of the
Ethiopian Government for the success of his mission.

B. STATEMENT BY THE COMMISSIONER ON ARRIVAL
IN ERITREA

39. The Commissioner arrived in Asmara on 9 Febru-
ary 1951, and on the same day made a public statement9

in which he explained his terms of reference, describing
the United Nations resolution as a middle-of-the-road
plan which should give satisfaction both to those who
had wished Eritrea to be united with Ethiopia, and to
those who had desired her independence. He also
welcomed the fact that the plan gave satisfaction to
Ethiopia by recognizing both her claims to' an outlet to
the sea and the historic and traditional ties uniting
Ethiopia and Eritrea.

40. Describing the meaning of the provisions of the
resolution in simple terms, the Commissioner said that
his principal task was to draft a constitution for Eritrea
and to assist and advise in its adoption. He could not,
however, succeed in his task unless all Eritreans, irre-
spective of party or creed, were prepared to accept the
United Nations decision, which was in keeping with the
principles of the Charter. The United Nations had set
an example of conciliation and compromise in finding
a fair and equitable solution of the problem of the future

9 A/1959, chapter II, section 2.

of Eritrea; it was for the Eritreans, in that same spirit,
to set aside personal differences, joining together
peacefully with the single purpose of serving their
country during the momentous period when the founda-
tions would be laid for the autonomy of Eritrea in
federation with Ethiopia. He added that he had received
pledges of support in his task from the Governments of
Ethiopia, the United Kingdom and Italy.

41. In conclusion, the Commissioner said that he
would spare no effort to bring his task to a successful
conclusion. He had come as a friend to help the Eritre-
ans, and his door would always be open to all. He
appealed to all the population to assist him and the
British Administration by showing restraint, equa-
nimity, loyalty and brotherly love, so that the interests
of Eritrea and of Ethiopia might be served and the
recommendations of the United Nations put into effect.

С INITIAL VISITS OF THE COMMISSIONER TO VARIOUS-
PARTS OF ERITREA

42. Shortly after his arrival in Eritrea, the Commis-
sioner undertook a series of personal visits throughout
the territory, extending over a period of eleven weeks
from the end of February to the middle of May 1951.10

His purpose in doing so was to acquaint himself with
the country, its people and their aspirations, and to
explain to as many Eritreans as possible the meaning of
the United Nations resolution and his own terms of
reference.

43. Having expressed a desire not to confine himself to
seeing the large centres and the various aspects of the
country's agricultural and industrial life, but also to
visit the most remote districts in order to meet those
people who could not come to the towns, the Commis-
sioner accepted the suggestions of the British Adminis-
tration for tours which would cover most of the territory
and enable him to meet a large majority of the popula-
tion at public meetings. Thus he visited each of the five
divisions of Eritrea, holding meetings in the principal
towns, villages and traditional meeting places, where he
was able to talk to district and tribal chiefs, elders, reli-
gious and political personages, peasants, artisans, and
the representatives of minority groups.

44. Wherever he went the Commissioner's main con-
cern was to persuade all groups of the population to
declare their willingness to cease political strife, to accept
the United Nations recommendation unreservedly and
to co-operate with him in putting it into effect. All sec-
tions of the population voiced their approval and accept-
ance of the General Assembly's resolution and gave the
Commissioner assurances of their support in the per-
formance of his task. In spite of all of these assurances,
however, the Commissioner gained the impression that
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the population was mainly pessimistic, particularly on
account of the insecurity caused by brigandage. He alse
had the feeling that part of the population had no real
confidence in the idea of federation or in the possibility
of applying it. On all occasions, therefore, he endeav-
oured to instil a spirit of optimism and self-confidence
into all those he met.
45. After his initial visits, the Commissioner felt that
he had made the inhabitants of Eritrea more alive to the
meaning of the United Nations recommendations, awak-
ened them to a sense of their future responsibilities and
convinced them of the need for constructive considera-
tion of their wishes concerning the future Constitution.
He also felt that the local experience he had acquired
would help him in his consultations regarding the draft
Constitution.

Section 2. Formal consultations (May-December
1951)

A. INTRODUCTION

46. The resolution made it the Commissioner's main
duty to prepare a draft Constitution, and instructed him
to do so in consultation with the Administering Au-
thority, the Government of Ethiopia and the inhabitants
of Eritrea.
47. The Commissioner's original intention was to hold
simultaneous consultations with all the parties concerned,
in the hope that he would thus benefit from the results
of parallel exchanges of views. This plan could only
be partly carried out, however, owing to a number of
developments. In particular, the unfavourable security
situation during the early part of the year led the
Commissioner to postpone his consultations with the
inhabitants until later.
48. The Commissioner began his consultations with
the Administering Authority on 27 June 1951, with the
Government of Ethiopia on 28 May 1951 and with the
inhabitants of Eritrea on 11 July 1951.

B. CONSULTATIONS WITH THE ADMINISTERING
AUTHORITY

49. On taking up his duties in Eritrea, the Commis-
sioner established a relationship of cordiality and mutual
confidence with the Administering Authority, and kept
it constantly informed of his activities and the progress
of his work.
50. In order to discharge his duties in accordance with
paragraph 12 of the resolution and in order that there
might be a documentary record of his consultations, the
Commissioner held two formal meetings with the Ad-
ministering Authority.
51. The first took place on 27 June 1951,11 before the
Commissioner had begun his consultations with the in-
habitants ; the basis of discussion was a document12 he
had drawn up containing a detailed examination and
interpretation of the provisions of the resolution, to-
gether with a provisional outline of the Constitution
and a tentative list of subjects on which he proposed to
ask for the views of the population.
52. After the Commissioner had accepted certain
amendments it proposed, the Administering Authority
stated that it considered the document to be a reasonable
interpretation of the resolution. The Administering
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Authority pointed out to the Commissioner that it would
be difficult to organize an Eritrean administration with-
out knowledge of the relevant provisions of the Consti-
tution ; he therefore undertook to submit in advance an
outline of the rules and principles relating to the ad-
ministration which he intended to incorporate in the
draft Constitution. Accordingly, in a letter dated 5
August 1951, the Commissioner transmitted a provi-
sional draft of the section of the Constitution relating to
the administration of the territory, pointing out that it
had not yet been decided whether that section would be
included in the Constitution or in an organic law.

53. The Administering Authority, acknowledging the
draft in a letter dated 13 August 1951, stated that it
would prefer not to comment on the draft Constitution
which was in preparation, until the consultations with
the population had been completed. It added that one
of its immediate objects was to take the first steps
towards organizing an Eritrean administration and that
it was not thought that a limited interim objective of
that nature could conflict with the principles embodied
in the Commissioner's draft.

54. In the meantime, in a letter dated 30 July 1951, the
Commissioner transmitted to the Administering Au-
thority an outline of the constitutional problems on
which agreement had been reached during his consul-
tations with the Government of Ethiopia.
55. When he had completed his consultations with the
inhabitants, and shortly before he left for Geneva to draft
the Constitution, the Commissioner held a second formal
meeting13 with the Administering Authority, at which
he gave his impressions of the consultations and dis-
cussed means of settling the controversies which had
arisen over the questions of the flag, the official lan-
guages, and the representative of the Emperor.

56. With regard to the question of the flag, he said
that personally he felt it would be wiser to leave it to be
decided by the Eritrean Assembly, if agreement could
not be reached beforehand—a suggestion to which the
Administering Authority agreed.
57. It also agreed with a proposal by the Commissioner
not to include any provision in the draft Constitution
establishing one or more official languages, but to await
the views of the Eritrean Assembly on the subject.
58. With regard to the question of the Emperor's rep-
resentative, the Commissioner mentioned the different
opinions he had heard during the consultations and
pointed out that while he considered it his duty to sup-
port the establishment of a representative without pow-
ers, it was impossible, both on legal grounds and for
political and psychological reasons, to consider granting
him powers. The Administration replied that any cleav-
age such as existed between the Moslem and the Chris-
tian population in Eritrea weakened the State ; it might
therefore be useful to have at the head of the Government
someone of prestige appointed by the Emperor from out-
side Eritrea, as a neutral figure and stabilizing force.

59. After some discussion, it was agreed in principle
that the draft Constitution should make provision for a
representative of the Emperor, in order to give the
latter formal status in Eritrea.
60. The Commissioner also briefly outlined his pro-
visional ideas for the establishment, in the draft Consti-
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tution, of various organs or councils with specific func-
tions—ideas which he would explore further with a
panel of legal consultants at Geneva; he also sketched
the general form which the Constitution would take.
The Administration made various comments on the
Commissioner's proposals, but stated that it would need
to give them further consideration.

C. CONSULTATIONS WITH THE GOVERNMENT OF
ETHIOPIA

61. In accordance with paragraph 12 of the resolution,
the Commissioner opened formal consultations with the
Government of Ethiopia at Addis Ababa on 28 May
1951, on the subject of the draft Eritrean Constitution.
The first two meetings were held on 28 and 30 May
1951, and were followed by two further meetings at
Asmara on 3 July 1951.14 In addition, a series of infor-
mal discussions took place at Addis Ababa and Asmara
between the Commissioner and the Ethiopian Minister
for Foreign Affairs or, in his absence, the Vice-Minister
for Foreign Affairs, and their advisers, for the purpose
of exchanging views and reaching agreement on consti-
tutional questions, principally of a technical or non-
controversial nature.

62. At the first meeting the Commissioner outlined, as
a basis for preliminary discussion, his general views on
the draft Constitution, giving a detailed exposition of
the matter which he considered it should contain, divided
into four sections. The first section would be devoted to
nationality, human rights, respect and safeguards for
institutions, traditions, religions and languages; official
and recognized languages, determination of the respec-
tive jurisdictions of the Eritrean and the Federal Gov-
ernments, and the question of the flag. The second
section would cover the general structure of the con-
stitutional organs of Eritrea, the Executive and the
Administration. The third and fourth sections would
contain, respectively, provisions concerning the judica-
ture and revision of the Constitution.

63. At the second meeting, held on 30 May 1951, the
Minister for Foreign Affairs submitted a number of
observations on the Commissioner's statement, together
with the views of the Ethiopian Government on certain
fundamental principles which should be taken into
account in drafting the Constitution. The two prelimi-
nary meetings showed where there was agreement in
principle and where there was a divergence of views,
and contributed to the gradual reduction of the latter at
the subsequent meetings at Asmara and Geneva.

64. The third and fourth formal meetings took place
at Asmara in July 1951. The observations submitted by
the Minister for Foreign Affairs may be summarized
as follows :
65. The compromise solution of federation was one
involving the sovereignty of Ethiopia. That solution had
been written into the Federal Act, every point of which
had been closely studied and discussed and every word
adopted by the General Assembly. Hence it could not
be called in question, directly or indirectly, by the in-
habitants whom the Commissioner was required to con-
sult, under the terms of the resolution, in preparing a
draft of the Eritrean Constitution.

66. Similarly, the question of the respective jurisdic-
tions of the Federal and the Eritrean Governments, and
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matters in the field of foreign affairs, such as the re-
cruitment of foreign experts, should not be dealt with
in the Constitution.
67. Although the Federal Act established a very close
federation in certain respects, since it did not provide
for a separate Federal Government, it did not, on the
other hand, give the Federal Government any safe-
guards for respect for federal laws, decrees and privi-
leges in Eritrea. This absence of safeguards resulted
from the very broad measure of autonomy granted to
Eritrea with the consent of Ethiopia, especially in such
matters as policing, the budget and tax collection.
68. The Ethiopian Government could make no further
concessions beyond those it had already accepted, with-
out endangering the viability of the Federation. To
ensure future stability, it was important to maintain the
links established by the resolution between the Federal
and the Eritrean Governments. In that connexion, the
Minister for Foreign Affairs recalled that the word
"powers" had been deliberately substituted for the word
"autonomy" in paragraph 2 of the Federal Act. The
resolution thus indicated the link which was to exist
between the three branches of the Federal and of the
Eritrean Governments, a link which was not implied
by the term "autonomy" and such a view was confirmed
by the fact that the Federal Act referred to an autono-
mous unit and not to a State in the case of Eritrea. The
de jacto substitution of the word "autonomy" for the
word "powers", contrary to the terms of paragraph 2,15

would result in severing the sole link retained by the
Federal Act, i.e., that between the Federal and Eritrean
Executives. Moreover, if that link were to be effective,
provision must be made for a régime which would make
the Eritrean Executive sufficiently independent of the
Eritrean Legislature.

69. Such independence could not be secured by a
parliamentary system, in which the executive did not
exist as an independent power. Besides, the Commis-
sioner had agreed with the Vice-Minister for Foreign
Affairs, at Addis Ababa, that such a system should not
be adopted. But in order to ensure the independence of
the Executive, it would still be necessary to define his
principal powers. Among the powers normally conferred
on the Executive was the right of veto ; the Constitu-
tions of sixty-five out of seventy independent States,
or States which were members of Federations, conferred
this right. Precedent was not the only argument for
granting the right of veto to the Executive of Eritrea.
To deny him that right would be to make it the servant
of an Assembly which could flout Federal jurisdiction,
while the Federal Government could oppose no effective
sanction. While the right of veto would give the Ex-
ecutive the necessary independence in his relations with
the Assembly, it in no way implied that the Executive
would become the slave of the Federal Government. The
Government of Ethiopia reaffirmed that it had neither
the intention nor the means to impair Eritrean autonomy
in any way. The Government of Ethiopia was not
thinking of the right of veto as absolute and final, but
only as a suspensive power by which the Assembly

15 The first two paragraphs of the Federal Act are as
follows :

"1. Eritrea shall constitute an autonomous unit federated
with Ethiopia under the sovereignty of the Ethiopian Crown.

"2. The Eritrean Government shall possess legislative,
executive and judicial powers in the field of domestic
affairs."



could be induced to reconsider decisions it had taken, a
prescribed majority then being required for their con-
firmation. Recognition of the right of veto in this sense
was essential for the protection of minorities, on which
so much stress had been laid in the United Nations
General Assembly when the principle of federation was
adopted. It would provide an unquestionable safeguard
for minorities, since measures discriminating against
them could not then be adopted hastily, by a chance
majority in the Assembly.

70. With regard to the appointment of officials, the
Minister for Foreign Affairs stated that their appoint-
ment by the Executive was the only procedure by which
discrimination could be avoided in a country where there
was a diversity of races and religions. Provision should
not be made for appointments by election. Appointment
by a simple majority might, for instance, mean imposing
on the Western Province a Christian official whom it
would not accept. In many cases, it would be impossible
to obtain a two-thirds majority. Hence it was necessary
either to adopt the Ethiopian Government's recommen-
dation that the Governor-General should make appoint-
ments, or to face the fact that there might be no Eritrean
officials.

71. The Minister of Foreign Affairs concluded his
statement by expressing the conviction that once the
question of the Executive had been settled, it would be
relatively easy to reach agreement on the two other
powers—the Legislature and the Judiciary.

72. In reply to the Minister for Foreign Affairs, the
Commissioner said that as representative of the United
Nations he was fully aware that the resolution was un-
alterable and there was no question of his accepting any
change in well-defined formulas resulting from close
negotiation. Thus, he had never been in any doubt about
the fact that the inhabitants could not call in question
any of the provisions of the resolution, or in particular,
the federation plan. Indeed, the vast majority of the
population had accepted that solution. But he had a dis-
tinct impression that their acceptance had been based on
the existence of real autonomy, as contemplated in the
resolution, and he was far from sure that they would
take the same view if that autonomy were limited in
any way.

73. The provisions of paragraphs 1 and 2 of the Fed-
eral Act were clear. They established an autonomous
unit and then enumerated the powers which the Eritrean
Government would possess. But those provisions must
be considered together with paragraph 12 of the reso-
lution, which provided that the Constitution of Eritrea
should be based on democratic principles. Hence the
powers of Eritrea must necessarily originate directly or
indirectly from the Eritrean people and could not be
established by another authority ; for otherwise it would
be possible to impair Eritrean autonomy, which in his
view was an essential element in the federal structure.
Autonomy would, in fact, disappear if the central power
were exercised through its agents, whether they were
called provincial governors, prefects or district chiefs.
In that case autonomy would merely be set aside in fa-
vour of one of the systems of decentralization found in
unitary States.

74. So far as the future régime of Eritrea was con-
cerned, the Commissioner pointed out that the question
was not settled by the resolution ; paragraphs 1 and 2 of

the Federal Act only provided for the separation of
powers. That separation could be safeguarded just as
well by a parliamentary régime as by a presidential or
directorial one, and it could not be asserted that the
resolution made a choice between the three régimes and
rejected the parliamentary system.
75. He therefore considered that the choice between
the three systems remained open. He was, however,
required by the resolution to base the draft Constitution
on the principles of the separation of powers and demo-
cratic government.
76. With regard to the argument of the Ethiopian Gov-
ernment's international responsibility, the Commissioner
considered that the necessary safeguards could be pro-
vided without preventive measures amounting to inter-
ference in the domestic affairs of Eritrea. When the
government of a member of a federation committed
abuses in the exercise of its powers, involving the inter-
national responsibility of the federation, the Federal
State was only justified in taking measures a posteriori
in order to fulfil its international obligations.

77. The fact that foreign affairs came within the juris-
diction of the Federal Government only meant that it was
competent in matters of public law concerning relations
between States. With regard to the access of foreign
nationals to the civil service, it must be concluded that
the Federal Government would have jurisdiction only
if the engagement of foreign experts were to be preceded
by the negotiation of an international convention. As a
general rule, the employment of foreign nationals in
administrative posts constituted a private law relation-
ship coming within the domestic jurisdiction of the
federal member State concerned.

78. With regard to the fundamental question of rela-
tions between the Federal and the Eritrean Executives,
the Minister for Foreign Affairs had stressed the neces-
sity of establishing a link between the two. But although
it was clear that in a federation there must be continuous
relations, and hence effective liaison between the federal
executive and the executives of its various members, that
did not mean that the federal power could intervene in
the appointment of the executives of member States, still
less exercise any form of supervision over them. The
only exception would be possible intervention by the
Federal Government if a member government took any
action involving the international responsibility of the
Federation.

79. Although the possibility of a violation of the Fed-
eral Act by the Eritrean Executive could not be dis-
missed out of hand, the assumption should be, on the
contrary, that both parties would respect the Federal
Act. In constitutional law, the maintenance of the law
depended, in certain cases, not on the existence and
operation of supervision machinery, but on the goodwill
of the various organs and agents. The fear of possible
abuses did not entitle anyone to diminish an established
autonomy by preventive action.

80. The Commissioner concluded his statement by ex-
pressing the belief that if the Emperor were represented
in Eritrea by a personage with formal powers invested
with the authority of the Crown, such representation,
by virtue of the high degree of impartiality it guaranteed
and the confidence it would inspire by reason of the
Emperor's prestige among all the Eritrean people, would
be a decisive stabilizing influence in the Federation.



81. During subsequent informal discussions before the
Minister for Foreign Affairs left for Addis Ababa, it
became clear that there was general agreement on the
following points :

( 1 ) Recapitulation in the Constitution of the human
rights and fundamental liberties listed in the resolution
at paragraph 7 of the Federal Act;

(2) Recapitulation in the Constitution of the nation-
ality and citizenship provisions included in the resolu-
tion, and which constitute paragraph 6 of the Federal
Act;

(3) Principle of universal suffrage;
(4) Legislature to consist of a unicameral assembly

with small membership, elected by majority vote, with-
out power to overthrow the government ;

(5) Chief Executive to be elected for a fixed term
of office, with normal powers and the right to appoint
and dismiss heads of executive departments;

(6) The Emperor to have a representative in
Eritrea ;

(7) Powers of the administration to extend, inter alia,
to the following :

(a) Appointment of officials by Executive without
distinction as to race or religion, and their subjection
to regulations in conformity with the law;

(b) Number and composition of executive depart-
ments or services to be established by law ;

(8) Principles concerning the organization of the
judicature.
82. The Commissioner pointed out that while the
Ethiopian Government and himself held very similar
views on the above points, important groups of the pop-
ulation were still opposed to the establishment of a uni-
cameral-legislature and to the insertion of a provision in
the Constitution recognizing a representative of the
Emperor in Eritrea.
83. Further discussion might therefore be necessary,
since agreement had not been reached on such questions
as the rights and duties of the Emperor's representative
in Eritrea, the extent to which the Ethiopian Govern-
ment would be identified with the Federal Government
and the official languages.
84. One further meeting16 was held between the Ethio-
pian Vice-Minister for Foreign Affairs and the Com-
missioner, before the latter left for Geneva to prepare
the draft Constitution. Moreover, between the July and
October meetings with representatives of the Govern-
ment of Ethiopia, the Commissioner had carried out his
consultations with the inhabitants of Eritrea and he
included a section thereon in his Progress Report17 to
the General Assembly for the year 1951.
85. At the meeting on 25 October 1951,18 the Com-
missioner stated that he thought it advisable to give
the representative of the Ethiopian Government a for-
mal, written statement19 based on the legal aspects of the
resolution, which would serve as a reply to the points
raised during his formal and informal consultations with
the Ethiopian Government.
86. With regard to the question of the Emperor's rep-
resentative in Eritrea, the Commissioner recalled that
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when the matter had first been raised at the meetings at
Addis Ababa in May 1951, he had been surprised at a
statement by the Minister for Foreign Affairs to the
effect that during the discussion of the resolution in the
General Assembly, it was a generally accepted principle
that the Emperor would be represented in the Eritrean
Government. Nevertheless, he had agreed to consider
the matter with an open mind, in the belief that respect
for the Emperor as head of the Federation was a vital
factor for the implementation of the resolution. For
reasons which he gave in great detail he could not, how-
ever, agree to the Ethiopian Government's proposal that
the representative of the Emperor should be granted
powers in the Eritrean Government, e.g., power to
nominate the head of the Government or to approve his
appointment, power to stay the enactment of laws or to
veto laws passed by the Eritrean Assembly, or power
to confirm the appointment of judges. Summing up his
views on the subject, the Commissioner said that the
Imperial Representative in Eritrea, as the agent of the
Emperor, would occupy a position of the highest promi-
nence, and be able to perform functions and hold a posi-
tion which would enhance the respect due to the Em-
peror as head of the Federation. On the other hand, any
intervention in the domestic affairs of Eritrea that im-
paired the autonomy of the country's democratic gov-
ernment in the slightest degree would be in conflict with
the resolution.
87. With regard to the question whether the Govern-
ment of Ethiopia should be recognized as the Federal
Government, the Commissioner said that since the reso-
lution provided that the Constitution and institutions of
Ethiopia must be respected, and since it contained many
references to the Federal Government, he considered
that the organs of the Ethiopian Government dealing
with Federal affairs would constitute the Federal
Government, in which Eritreans would participate in
accordance with paragraph 5 of the resolution.
88. With regard to official languages, the Commis-
sioner observed that in the course of his work he had
found that Tigrinya and Arabic were firmly established
in the country. While Arabic might not be in everyday
use among the Moslems, it had strong religious asso-
ciations for the Moslem population. Moreover, the con-
sultations of the United Nations Commission and his
own Mission had all been carried out in Arabic and
Tigrinya. He could not overlook those facts, though he
was ready to agree not to include any specific provision
on languages in the draft Constitution and to leave the
decision to the Eritrean Assembly.

89. In reply to the Commissioner's formal statement
of views, the Vice-Minister for Foreign Affairs re-
served the right to make any comments he considered
necessary.
90. It is true to say that when the Commissioner left
for Geneva to prepare the draft Constitution, the onl)
question of substance on which agreement had not been
reached with the Government of Ethiopia was that of
the status of the Emperor's representative. While the
Commissioner had agreed in principle to provide, in the
draft Constitution, for a representative of the Emperor
in Eritrea with certain official functions, the actual scope
of those functions had not been finally determined.
91. Early in December 1951, the acting head of the
Ethiopian delegation to the sixth regular session of the
General Assembly made it known to the Commissioner
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that his Government would welcome an opportunity for
further formal consultations at Geneva with a view
to mutual clarification of certain issues. Hence two
meetings were held at Geneva on б and 7 December
1951.20

92. In the first place, the representative of the Ethio-
pian Government recalled that the Commissioner had
stated that the Federal Government had wide functions
and powers under the United Nations resolution, that
it would not be difficult for that Government to main-
tain the unity of the Federation and to fulfil its inter-
national obligations and that, in consequence, he saw
no need to give it powers lato sensu in the autonomous
unit of Eritrea. The only concern of the Ethiopian Gov-
ernment was for the respect and maintenance of federal
jurisdiction and responsibility and the unity of the
Federation, and for the fulfilment of its international
obligations. It did not wish to be burdened with any
additional domestic powers.

93. With regard to the question of what he preferred
to term the "Crown" rather than the "Emperor", the
representative of the Ethiopian Government suggested
that the representative of the Crown in Eritrea should,
for instance, make the speech from the throne, propose
legislation to the Eritrean Assembly, promulgate laws,
carry out investitures including the oath of office, have
the power to summon special sessions of the Eritrean
Assembly and that his consent be required before any
of the human rights proclaimed in the Constitution
could be suspended. He also commented on some of
the Commissioner's views regarding organs and coun-
cils to be established, and raised a number of points
concerning the respective jurisdictions of the Federal
and Eritrean Governments.

94. At the second meeting at Geneva, during a frank
discussion, the divergence of views on functions which
could normally be assigned to the representative of the
Emperor was considerably narrowed. The Commis-
sioner undertook to examine the points raised with a
panel of legal consultants, though he still maintained
his view that the Emperor's representative could be
granted no powers giving him any share in the functions
of the Eritrean Executive and thus impairing the
autonomy of Eritrea. He said that he would still agree
to the Emperor having a representative in Eritrea
without powers, but with certain official functions,
though he foresaw grave difficulties when the draft
Constitution was submitted to the Eritrean Assembly,
since the idea of a representative, even without powers,
was strongly opposed.

95. No useful purpose would be served by giving a
more detailed account in this report of the many argu-
ments and counter-arguments used on both sides during
the consultations with the Ethiopian Government prior
to the preparation of the draft Constitution. A full
account is available to delegations, in the summary
records of the formal meetings and statements annexed
to them. The Commissioner, while aware that, in
principle, consultations only entail asking for the views
of the party consulted, without any obligation to accept
them, nevertheless wished to give his consultations with
the Ethiopian Government the character of real negotia-
tions. Both the Ethiopian Government and the Com-
missioner, while maintaining their principles throughout
the negotiations, eventually reached an agreement satis-
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factory to both parties, thanks to a spirit of compromise,
goodwill and mutual understanding, as will be seen from
the text of the final agreement21 reached on the draft
Constitution prior to its submission to the representative
Assembly.

D. CONSULTATION WITH THE INHABITANTS OF
ERITREA

1. Postponement of formal consultations
outside Asmara

96. With a view to preparing the draft Constitution
in accordance with the terms of paragraph 12 of reso-
lution 390 A (V), a comprehensive programme of
formal consultations with every section of public opin-
ion was drawn up by the Commissioner early in April
1951.
97. He found it necessary to postpone the consulta-
tions, however, on account of the banditry and terror-
ism of the shifta.
98. The shifta problem was certainly one of those
which the Administration had found it most difficult to
solve.
99. During recent years, shifta activity had progres-
sively increased, in scope and intensity, to such an ex-
tent that lives and property in unguarded areas were
endangered and the economic life of the country had
suffered in consequence. Shifta activity had been aimed
against Eritreans as well as against foreign nationals.

100. It was hoped that final agreement on the Federa-
tion plan would lead to the restoration of more normal
conditions. Unfortunately, that expectation was not re-
alized during the first half of 1951.

101. From the time of his arrival in Eritrea, the Com-
missioner was deeply concerned over this state of
affairs. While realizing that under the terms of the
United Nations resolution he had no direct responsi-
bility for security in the territory, he nevertheless felt
entitled to take cognizance of the situation and to con-
demn such activities. On his initial visits to various
parts of Eritrea, he urged all sections of the population
to work together towards a solution of the problem,
in a spirit of understanding and co-operation. In that
connexion he said that shifta terrorism was deplorable
for the whole country, and expressed the earnest de-
sire to see security re-established in order that the Fed-
eration plan could be carried out, unimpeded by in-
ternal strife and bloodshed.

102. On 31 March 1951, the Commissioner addressed
a communication to the British Administration. While
making it clear that he realized that action to combat
organized banditry was the exclusive responsibility of
that Administration, he pointed out that renewed shifta
activity had coincided with the moment when the rec-
ommendations of the General Assembly should be im-
plemented in an atmosphere of confidence. Although
such activity might for the time being be due to
common banditry, the Commissioner feared that dur-
ing the consultations, or when the Eritrean Assembly
was convoked, it could again be politically exploited
as it had been in the past. The elections must be pre-
ceded by a period of electoral campaigning, during
which it was particularly important that the atmosphere
of insecurity caused by banditry should be dissipated.

2 1 See chapter II, section 4 B.



103. In order to ensure security, certain sections of
the population favoured repressive measures, partic-
ularly the execution of sentences already pronounced.
Moreover, the Commissioner was aware that the
British Administration considered the co-operation of
the population to be essential in combating the shifta.
He himself considered it possible to combine both fac-
tors by broadening the terms of the existing amnesty,
as he felt that public support would grow more effective
as the success of police measures increased. The people
were equally convinced that a very liberal amnesty,
coinciding with a vigorous policy of repression, could
re-establish security in the country.

104. Now the Commissioner's main task was to draft
a constitution for Eritrea and to ensure that the coun-
try became part of a federation. That mission had a
political aspect, and its success might be endangered
by the existence and renewal of banditry at that time.
While fully aware that his competence did not extend
to matters of internal security, he believed it to be his
duty to take moral action, and he offered the British
Administration, which had to face this serious situa-
tion, the support of the United Nations.

105. At a press conference on 4 April 1951, the Com-
missioner made a statement on the problem of organ-
ized banditry, noting its recent intensification after the
period of calm following the adoption of the resolution.

106. He recalled that the United Nations Charter con-
stituted a great endeavour to improve the lot of man-
kind through peace and security. At the moment when
the Eritrean people were about to assume responsibility
for their own affairs, however, they were a prey to the
deadly scourge of banditry. In the name of civilization
and the ideals of the Charter, therefore, and with all
the moral authority of the United Nations, he con-
demned the cowardly attacks of the shifta against life
and property.

107. He also pointed out that insecurity might be an
obstacle to the convocation of an Eritrean Assembly
by the Administering Authority and that any renewal
of terrorism would make it difficult for him to carry
out the consultations which he intended to initiate
with the inhabitants in the near future. If the United
Nations resolution was to be implemented within the
prescribed time, the Eritreans, who were to assume
self-government, must be initiated into their new tasks
during a preparatory period ; but how could suah train-
ing be given in an atmosphere of fear and insecurity?

108. Finally, the problem would complicate the task
of the Eritrean Government, if order were not restored
before its constitution.

109. After going into the methods by which the evil
could be attacked, the Commissioner stressed that the
British Administration was aware of the gravity of the
problem. He had, however, felt it his duty to make
such a statement in order to place the moral authority
of the United Nations at the disposal of the Adminis-
tration which, in its struggle against banditry, already
had the support of the Ethiopian Government.

110. In a letter of 16 April 1951, the British Admin-
istration asked the Commissioner whether, when he
spoke of broadening the terms of the existing amnesty,
he had meant that it should include pardons for all
crimes committed by bandits, including murder.

111. Replying on the same date, the Commissioner
confirmed that by broadening the amnesty he meant
pardons for all acts of banditry, including murder, as
had been proposed to him by a number of the
population.
112. On 1 May 1951, at a further Press conference,22

the Commissioner made a statement in which he an-
nounced the postponement of the consultations outside
Asmara.
113. In this statement he recalled his first visits
throughout the territory, the sacrifices made by people
from remote villages in coming to meet him, their deep
desire to be enlightened, their faith in the future of
Eritrea and, even more encouraging, their almost unan-
imous acceptance of the solution chosen by the United
Nations. Nevertheless, he could not overlook the fact
that these favourable conditions were compromised by
the shadow of banditry which lay over Eritrea in de-
fiance of the principles of the Charter and the spirit
of the resolution.

114. The Commissioner observed that such illegal ac-
tivities imperilled the population, gave rise to certain
doubts and divided public opinion. Consequently, to his
great regret he did not feel in a position to proceed
with the plan he had announced and immediately to
hold formal consultations with the inhabitants of Eri-
trea, in accordance with the General Assembly's reso-
lution. He did not believe it advisable, from the psy-
chological point of view, to begin such consultations at
a time when a population which desired nothing so
much as peace and security was in danger. Moreover,
it would not be proper for a United Nations Commis-
sioner to travel over roads along which the victims of
the terrorists were falling. It was true that the United
Nations flag had sometimes to be flown in the midst
of battle, but that was in order to resist aggression and
protect human rights. Finally, the Commissioner did
not think it right that he should travel the country
under the protection of an armed escort while the in-
habitants ran the risk of shifta attacks when they came
to meet him.

115. The Commissioner emphasized that it was not
a question of cancelling, but only of postponing the
consultations ; for the secretariat was carrying on with
the preparatory work and it would be possible to con-
sult those of the people who would not run any risk.
In conclusion, he expressed the hope that the delay in
his work would be only a short one and that the situa-
tion would improve sufficiently to allow him to meet
the inhabitants in an atmosphere of optimism and se-
curity, foreshadowing a happy future for Eritrea.

116. In a letter dated 21 May 1951,23 the British Ad-
ministration stated that on his return to Eritrea the
Chief Administrator's attention had been drawn to the
statement which the Commissioner had made on 1 May
1951. While appreciating that the Commissioner's mo-
tive was to make a moral protest against lawlessness,
the British Administration feared that it would give
a reader, particularly one who was unfamiliar with
Eritrea, the impression that the lives and property of
the population at large were endangered and that the
inhabitants were threatened with violence for political
reasons. It was true that banditry had continued, but

22A/AC.44/R.13.
MA/AC.44/R.19.
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it was generally considered to have lost the political
complexion formerly attributed to it : political parties
which were formerly in bitter opposition had presented
an agreed, joint address at the Commissioner's recent
meetings at Asmara. The evidence available to the
Administration did not lead it to believe that the per-
sons consulted by the Commissioner had been subject
to intimidation, or that those whom he might wish to
meet would be endangered for political reasons. During
the previous three months, two persons had been killed
on the main roads ; the remaining fatal civilian casual-
ties had occurred in tribal and communal affrays and
in acts of armed brigandage which had no political
complexion.

117. In a letter to the British Administration, dated
24 May 1951, the Commissioner replied that while he
was still concerned at the gravity of the problems of
banditry and public security, he had taken note of the
optimistic picture drawn by the Administration in its
letter of 21 May 1951. He was particularly happy to
receive the letter at a time when the United Kingdom
Government had just approved a measure which would
undoubtedly help to pacify the country, and in the
execution of which he was prepared to * give all the
assistance in his power.

118. On 19 July 1951, the Chief Administrator pro-
claimed a general amnesty. Under the terms of the
proclamation, amnesty was granted to all shifta in re-
spect of their past activities as such. No action would
be taken by the police or by the courts against those
who presented themselves within one month of the date
of the prpclamation and had not committed any offence
after the publication of the general amnesty. They
would be required to hand over their arms. The most
rigorous action would be taken, however, against shifta
who did not avail themselves of the amnesty, or who
committed offences after the proclamation had received
general publicity. If the offer of amnesty were success-
ful in bringing about a cessation of shifta activities, a
commission would be set up to review the sentences on
shifta in prison at that time, with a view to extending
the benefits of the amnesty to them. Those who took
advantage of the amnesty must, in principle, return
to their homes and resume their normal peaceful occu-
pations. Nevertheless, temporary assistance was con-
templated in certain cases. Provision was made for the
customary methods of conciliation and compensation
in respect of disputes of feuds arising from shifta
activity.

119. The proclamation was accompanied by a "Notice
to the Public", in which the Chief Administrator re-
ferred to the traditional methods of clemency, and the
wishes expressed both by the public and by the Em-
peror of Ethiopia that peace should be restored to Eri-
trea by those means. He appealed to the people of
Eritrea to extend forgiveness to those who took advan-
tage of the amnesty and to co-operate in making the
amnesty successful. He asked the population to assist
the Administration in preventing further crimes, by
refusing to help shifta who did not give themselves up,
and in capturing those who committed new criminal
acts.

120. Simultaneously with the proclamation of a gen-
eral amnesty on 19 June, the Commissioner published
an announcement in which he recalled that in his ca-
pacity of United Nations Commissioner in Eritrea he

had always been, and continued to be, deeply concerned
over shifta activity at a time when, under the auspices
of the United Nations, the history of Eritrea was enter-
ing on an entirely new phase. The General Assembly's
resolution concerning the future of Eritrea was in-
tended to reconcile the wishes of the Eritrean people
and to ensure peace and progress in that region of
Africa; but before the resolution could be put into
effect, it must have the support of all Eritreans.

121. The Commissioner stated that he was in com-
plete agreement with the United Kingdom Government
in affirming that all sections of public opinion wished
to see peace in Eritrea re-established by traditional
methods of clemency and pardon, though these must
on no account lead to anarchy or disorder.
122. The whole population should therefore support
the Commissioner in his task, by uniting to preserve
human life and property. Similarly, the Commissioner
believed it his duty to support measures of clemency
and pardon intended to restore the peace and tran-
quillity necessary for implementing the General As-
sembly's resolution and for laying the foundations of
the Eritrean Constitution. To that end, with the moral
support of the United Nations and invoking the prin-
ciples of the Charter, the Commissioner appealed to the
shifta to take advantage of the general amnesty and
become loyal and peaceful citizens, and to the inhabi-
tants of Eritrea to co-operate with the British Admin-
istration.
123. In order to implement the section of the General
Amnesty Proclamation providing for rigorous action
against shifta who failed to surrender or who commit-
ted offences following the Proclamation announcement,
the Chief Administrator, in another proclamation pub-
lished on 14 June 1951, established special courts to deal
with armed bands or persons who sheltered or assisted
armed bands. This proclamation prescribed communal
responsibility; collective fines could be imposed on a
community if there were reason to believe that offences
had been committed within the community area. Com-
munity bonds could also be demanded in order to
secure public order. A number of shifta, who subse-
quently committed offences employing threats of armed
force, were tried and convicted under the provisions
of the Proclamation.

124. In a letter dated 26 July 1951,24 the British
Administration wrote that before replying to the Com-
missioner's letter of 24 May 1951,25 it had wished to
be in a position to gauge the effect of the measures
taken, and stated that they had met with considerable
success. It suggested that the letter of 21 May 195123

had drawn no optimistic picture of banditry or of public
security. The letter had simply explained that, in the
view of the Chief Administrator, the persons consulted
in Eritrea by the Commissioner had not been subjected
to political intimidation from bandits and that those
whom he wished to meet were not in danger of being
attacked because they were going to take part in the
consultations. The British Administration had felt it
necessary to make that explanation because the Com-
missioner's public statement of 1 May 19512e might
have given the impression that such political intimida-
tion was rife.

2*A/AC.44/R.54.
*e A/AC.44/R.19.
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125. The Commissioner, in a letter to the British
Administration, dated 1 September 1951, pointed out
that in his statement of 1 May 1951 27 he had had no
intention of giving the impression that persons trav-
elling to his consultations were in danger for political
reasons. He had been mainly concerned over the fact
that insecurity in the territory had led to pessimism
and fear ; consequently, in view of the prevailing atmos-
phere in Eritrea at that time, he had not thought it an
opportune moment to begin consultations.

2. The consultations
126. As a result of the measures taken by the Admin-
istration, the situation improved so much that, at a
conference held at Asmara on 29 June 1951, at which
prominent personalities and members of the Press were
present, the Commissioner announced his intention of
beginning his consultations with the inhabitants of
Eritrea, with a view to preparing a draft of the Eri-
trean Constitution. The consultations actually began
on 11 July 1951.

(a) Documents used in the consultations
127. It had been necessary to prepare public opinion
for the consultations and, to this end, the Commissioner
had drafted a document28 entitled: "Detailed examina-
tion of the General Assembly resolution of 2 December
1950, on the future of Eritrea" (resolution 390 A
(V)) . The document set out briefly the background
and nature of the Eritrean question as it had been
dealt with by the four Powers and later by the United
Nations. An explanation of the meaning of the provi-
sions of the United Nations resolution followed, in
which the Commissioner emphasized that the primary
objective of the draft Constitution was to be the lawful
formation of an Eritrean Government and that it would
also define a status for Eritrea, assuring the maximum
autonomy attainable.

128. With regard to a representative assembly of
Eritreans to be convened for the purpose of consider-
ing the adopting of the draft Constitution, the Com-
missioner considered that it must be truly representa-
tive of the people and that, once it had adopted the
Constitution, it should act as a continuing legislative
body after the transfer of power.
129. Concerning the relationship between the autono-
mous unit of Eritrea and the Federation, the Commis-
sioner considered that in order to ensure the stability
of the Constitution, the prescribed plan must be closely
adhered to. For purposes of foreign affairs, Eritrea,
under Federation, would become an integral part of a
State which had long been internationally recognized.
The Eritrean Constitution must in no way impair the
international status and identity of the Ethiopian Em-
pire. He outlined the provisions of the resolution that
would ensure close political and economic association
between Eritrea and Ethiopia, such as the representa-
tion of Eritrea in the Imperial Federal Council, the
participation of Eritreans in the Federal Government,
the single nationality prevailing throughout the Fed-
eration, the human rights set out in the Federal Act
which would also be included in the Constitution, and
the complete economic unity of the Federation.

130. The Commissioner also gave details of the re-
spective jurisdictions of the Federal and the Eritrean

27 Ibid.28A/AC.44/L.6.

Governments as defined in paragraph 3, section A of
the resolution. He concluded that the Constitution must
contain all the provisions necessary for the establish-
ment of a viable autonomous unit under the sover-
eignty of the Ethiopian Crown. It must also be given
the necessary stability to enable it to serve the interests
of peace and security in East Africa and the wishes
and welfare of the inhabitants of Eritrea, as provided
in the preamble to the resolution.

131. There followed a tentative outline of the Consti-
tution. The Commissioner explained that certain prin-
ciples of the Eritrean Constitution were clearly set out
in the United Nations resolution and could therefore
be considered as unalterable; hence the consultations
would relate to other constitutional problems which
had not been settled by the resolution.

132. The Commissioner desired to obtain opinions on
the following questions :

(1) The Assembly
Should there be one or two Assemblies?
For what period should the Assembly or Assem-

blies be elected?

(2) The Executive
Of what should the Executive consist?
How should it be nominated?
Should it be nominated for a set term of office or

should the Assembly be able to dismiss it at any time ?
What should be the relations between the Execu-

tive and the Assembly?
Should the Emperor of Ethiopia be represented in

the Executive and should he take part in constituting
the Government?
(3) Electorate

Should universal suffrage be established?
If so, what form should it take, if the traditions

of the territory are to be respected ?
Since it seems advisable, in principle, to adopt the

system of indirect voting, what would be the best
method of putting it into effect, taking into account
the movements of the nomadic tribes who form part
of the electorate?

(4) General Points
What should be the official languages of Eritrea?
Should Eritrea have a special flag?

(b) Announcement and commencement of consulta-
tions

133. A summary of the document29 was presented by
the Commissioner on 29 June 1951. He subsequently
made certain amendments to the original text and, after
being translated into Tigrinya and Arabic and printed
as a bilingual pamphlet, it was widely distributed
among representatives of the population, not only at
Asmara but in the various divisions of the territory,
through the good offices of the British Administration.
(c) Methods used in consulting the inhabitants
134. The system adopted was to hold meetings with
each group of public opinion at Headquarters in
Asmara, alternating with meetings in the divisions to
hear the people. First of all, invitations to meetings on
specific dates were sent to all the political parties, the
religious leaders and the heads of foreign communities.
A note was published, inviting all economic, cultural

«• A/AC.44/L.4.
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and professional organizations wishing to state their
views to apply for a hearing. Secondly, the inhabitants
were notified of the dates and places of the hearings
in each division, through Press announcements and
notifications to the senior divisional officers, who then
instructed the district and tribal chiefs to notify the
people and to see that representatives were freely
elected.
135. With a view to ensuring some degree of order
at the meetings and to making the consultations effec-
tive and profitable, the Commissioner evolved a uniform
scheme which he followed throughout the consultations.
He opened each meeting with an explanation of the
United Nations resolution, emphasizing its essential
points. He then asked those representatives who had
already submitted, or wished to submit, a written
statement, to present it formally, thus giving him an
opportunity to comment on the contents. He thought
it necessary on each occasion to stress that the purpose
of the consultation was to obtain opinions on those
aspects of the Constitution which had been the subject
of questions in his basic document. He reserved the
right to comment and to make any necessary explana-
tions. All opinions would be recorded and given careful
consideration when assessing majority opinion on each
aspect of the Constitution.

136. As the consultations reached their peak, the
Commissioner was, on several occasions, requested by
local leaders to hold separate meetings for the opposing
factions of the population; but although he once con-
sented under pressure, he subsequently made successful
efforts to bring all sections of the population together,
feeling that this was necessary in order to prevent the
division of people who were to share autonomy, and to
encourage them, on the contrary, to work together and
hear different views with tolerance.

137. The Commissioner pointed out to the British
Administration that in order to prevent the inhabitants
from claiming later that they had been influenced in
their views or unable to express themselves freely on
account of the presence of officials of the British Ad-
ministration, it would be well to hold large open assem-
blies in the different divisions without local officials or
Eritrean police, except when he considered it necessary
for them to be present. The British Administration, at all
times willing to assist the Commissioner, gave instruc-
tions that no officials other than Eritrean administra-
tive assistants should be present. It can therefore be
claimed that the meetings provided a means of truly
democratic expression of the people's will.

138. The representatives were nominated according to
the traditional system of the country and while it was
sometimes alleged that their appointment was not valid,
the mass of the people were satisfied that they had
been heard through their duly appointed representa-
tives. Moreover, the Commissioner was always willing
to hear private persons or notables who had particular
views to add to the general statements.

(i) Political parties
139. All the officially registered political parties, num-
bering fifteen, were invited to consultations. The Eri-
trean Democratic Front (the former Independence
Bloc), composed of the Moslem League of Eritrea,
the Liberal Progressive Party, the New Eritrea Party,
the Independent Party, the Italo-Eritrean Association

and the War Veterans Association, expressed the wish
to be heard as a single political group, however. Thus
consultations with the Democratic Front were carried
out at two meetings, the Moslem League being heard
at one and the remaining five parties at the other. All
the other political parties accepted the invitation except
the Unionist Party, which suggested to the Commis-
sioner, through its secretary-general, both orally and
in writing, that its members be heard in the various
districts. Always willing to listen to representatives
of the people, the Commissioner held consultations with
the other political parties at Asmara, but agreed to hear
the members of the Unionist Party during his consulta-
tions in the divisions. He also announced that if the
Unionist Party wished to make any additional com-
ments, either orally or in writing, on the conclusion of
the consultations he would give the Party itself every
opportunity to state its views.

140. Meetings with the political parties 30 took place
between 11 and 20 July 1951. In each case, a written
memorandum31 was submitted by the parties which,
together with the summary32 of the Commissioner's
basic document, served as a basis for the consultations.

(ii) Religious leaders
141. Meetings with the leaders of the religious com-
munities took place between 30 July and 3 August
1951 ; the only leader who did not accept the invitation
for an oral consultation was the acting head of the
Coptic Church.
142. Most of the religious leaders submitted written
statements 33 which served as a basis for the consulta-
tions.34

(iii) Foreign communities
143. As previously stated, the officially registered for-
eign communities were invited to consultations with
the Commissioner. The Italian (Casa degli Italiani),
Jewish, Arab and Indian communities accepted the
invitation, in some cases submitting written statements"
which served as the basis of the oral consultations.36

The Greek and Sudanese communities submitted
written statements only. Most of these communities
answered the specific questions asked by the Commis-
sioner in his basic document.37 Their views are given in
the analysis which follows, except for those of the
Sudanese community which stated in its written reply
that it did not wish to express any views on the Con-
stitution, since its own statutes forbade any expression
of political opinion. It confined itself to stating that it
would conform to any rules and regulations enacted by
the Government and trusted that the rights and interests
of the various communities would be protected by
special provisions.

(iv) Economic, cultural and professional organisa-
tions

144. In view of the multiplicity of economic, cultural
and professional organizations and their limited inter-
est in the Constitution, the Commissioner decided not
to send them individual invitations. Instead, he issued

80 A/AC.44/SR.6-12, SR.13 (also SR.56) , SR.14, SR.1S.
31 A/AC.44/R.20-29, R.26/Rev.l and R.S1.
32 A/AC.44/L.4 .
33 A/AC.44/R.30 , R.32, R.33, R.3S, R.42.
34A/AC.44/SR.19-26.
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a Press release, on 1 July 1951, inviting organizations
which wished to submit their views to apply for a
hearing.
145. A number of organizations applied to be heard,
the most important being the Eritrean Chamber of
Commerce. The majority submitted written state-
ments 38 which served as a basis for the consultations.39

All the organizations, the Eritrean Employees Associa-
tion (British Administration, Eritrea) and the Asmara
University Circle, gave written replies to the questions
raised by the Commissioner in his basic document and,
during the oral consultations, departed very little from
constitutional questions.
146. The majority of the organizations heard had a
small membership, generally made up of young people
whose main aim was to improve the standard of educa-
tion and culture in Eritrea. The Eritrean Chamber of
Commerce was the only organization of a different
character which applied for a hearing, and in view of
the importance of its activities, the Commissioner gave
most careful consideration to its opinions.

(d) Questions asked at the consultations
(1) The Assembly

(a) Should there be one or two Assemblies?
(i) Views of the political parties

147. The political parties were divided into two groups
on the question of the number of Assemblies. The
Eritrean Democratic Front asked for two Assemblies :
a senate and a house of representatives. The Moslem
League of the Western Province also asked for two
Assemblies—because there were two large racial groups
—but it had subscribed to a joint memorandum pre-
sented by the Independent Moslem League and the
National Party, proposing that there should be two
separate administrations—one for Moslem and one for
Christian regions, with safeguards for the rights of the
religious minority in each case. The Commissioner
informed these parties that he could not consider the
memorandum, as it appeared to be contrary to the spirit
of the resolution. Apart from this memorandum the
Independent Moslem League and the National Party
asked for one Assembly, basing their request on finan-
cial grounds. The Intellectual Party asked for two
chambers—a senate and a house of representatives—
since it felt that an upper chamber would exercise some
control over draft legislation passed by the lower cham-
ber. The Voce Fedérale Eritrea Party also asked for
an upper and lower chamber. Apart from the Inde-
pendent Moslem League and the National Party, those
in favour of one Assembly were the Liberal Unionist
Party, which thought that one would suffice for the
time being, and the Independent Party—Eritrea united
with Ethiopia. Finally, the Unionist Party, in accord-
ance with its reply to the Commissioner's invitation,
presented a memorandum dated 11 October 1951, in
which it set out its views on the questions raised by
the Commissioner. It also favoured a single Assembly.

(ii) . Views of the religious leaders
148. The acting head of the Coptic Church, in his
memorandum, stated his preference for a single Assem-
bly, whereas the Grand Mufti of Eritrea considered
that there should be two. The other religious leaders
consulted expressed no opinion on the question.

38 A/AC.44/R.43-50 and R.52.
30 A/AC.44/SR.40, SR.S0-S5, SR.63 and 67.

(iii) Views of the foreign communities
149. The Jewish and Indian communities thought that
one Assembly would be sufficient, while the Arab and
Greek communities asked for two Assemblies : a senate
and a house of representatives. The Greek community
observed that two chambers would ensure easier and
more faithful application of the Constitution. The other
foreign communities submitted no comments on the
subject.

(iv) Views of the economic, cultural and pro-
fessional Organizations

150. Few of the organizations which applied for hear-
ings -expressed any opinion on the number of Assem-
blies, but the majority of those that did so, thought
it better to set up only one Assembly.

(b) For what period should the Assembly or
Assemblies be elected?

(i) Views of the political parties
151. Different views were expressed with regard to
term of office. The Eritrean Democratic Front proposed
a term of two years, as did also the Moslem League of
the Western Province, the Independent Moslem League,
the National Party and the Independent Party. The
Unionist Party proposed a term of two or three years,
while the Liberal Unionist Party suggested five years
and the Voce Fedérale Eritrea Party three years.

(ii) Views of the religious leaders
152. The acting head of the Coptic Church considered
that a two-year term was preferable, while the Grand
Mufti of Eritrea replied that the house of representa-
tives should be appointed for a fixed term of four years
and the senate for a fixed term of six years.

(iii) Views of the foreign communities
153. Only the Jewish and the Greek communities gave
any reply on the question of the term of office, the
former suggesting two years and the latter four years.

(iv) Views of the economic, cultural and pro-
fessional organizations

154. Few of these organizations expressed any opinion
on the term of office : one of them suggested two years
and another five years.

(2) The Executive
Of what should the Executive consist?
How should it be nominated?
Should it be nominated for a set term of office or

should the Assembly be able to dismiss it at any
time?

What should be the relations between the Executive
and the Assembly?

(i) Views of the political parties
155. The Eritrean Democratic Front considered that
the chief of the Executive should be nominated jointly
by the Assemblies. He should choose his ministers,
taking into consideration the existence of Moslem and
the Christian groups in the population, and should be
required to submit his programme and the names of the
ministers to the Assembly for approval. The Executive
should remain in office, in principle, for the same period
as the Assemblies, and in no case longer ; it would, how-
ever, resign if defeated on a vote of no confidence by
the Assemblies.

156. The Unionist Party proposed that the head of
the autonomous unit of Eritrea should be chosen by
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the Assembly, that his appointment should be subject
to the Emperor's approval, and that he, in turn, should
appoint the heads of the various administrative depart-
ments. This party also suggested that the Executive
should not be subject to dismissal by the Assembly
during its period of office and that a special term of
two or three years should accordingly be prescribed for
the Executive. Relations between the Executive and
the Assembly should be close and effective, the Execu-
tive having the right to initiate legislation.

(ii) Views of the religious leaders
157. The acting head of the Coptic Church considered
that the Assembly should appoint the Executive and
that legislation drafted by the Executive should be
subject to approval by the Assembly. The Grand Mufti
proposed that the Executive should consist of twelve
ministers, including the Chief Executive, and that it
should be elected by both chambers for a period of
about five years. It should be subordinate to the Assem-
bly. None of the other religious leaders replied to the
question.

(iii) Views of the foreign communities
158. The Jewish community considered that the Ex-
ecutive should be elected for five years and that the
Assembly should have the power to demand its resigna-
tion. The Arab community suggested that the Executive
should be composed of five members, not including the
head of the Government. They should be appointed by
the head of the Government, who would himself be
appointed by Parliament. His term of office would
depend on Parliament. The Indian community thought
that the Chief Executive should be elected by the
Assembly and that his appointment should be confirmed
by the Emperor. Members of the Executive should be
appointed by the Chief Executive from among members
of the Assembly. The Greek community stated that the
Prime Minister should be elected unanimously by both
chambers. He should nominate his own ministers, and
the Executive should remain in office for the same term
as the Assemblies ; the latter should, however, have the
power to dissolve before that term had expired. The
Executive would submit draft legislation and give effect
to laws after their adoption by the Assemblies.

(iii) Views of the economic, cultural and pro-
fessional organizations

159. Only three organizations expressed views con-
cerning the Executive. The Cultural Association of
Asmara, considered that the Emperor should approve
the nomination of the Chief Executive. The Eritrean
Lawyers of Asmara, stated that the Executive should
be under the direction of the Assembly and that the
appointment of the Chief Executive should be subject
to approval by the Emperor. The Chief Executive
should choose the members of the Executive. The
Executive should have no fixed term of office, but
merely require the confidence of the Assembly. The
Eritrean Teachers' Cultural Association of Asmara,
suggested that the same as that of the Assembly, i.e.,
two years. The Chief Executive should nominate his
ministers.

(3) The Representative of the Emperor
Should the Emperor of Ethiopia be represented

in the Executive and should he take part in
constituting the government?

(i) Views of the political parties
160. Several political parties, including the Democratic
Front, the Moslem League of the Western Province,
the Independent Moslem League and the National Party,
were opposed to the Emperor being represented in the
Executive or even having a representative in Eritrea;
some of them argued that the United Nations resolu-
tion contained no such provision or that it would not
be in conformity with the spirit of the resolution. The
Liberal Unionist Party took a mid-way position, having
no objection to a representative of the Emperor pro-
vided that he was merely an observer without powers,
while the Independent Party considered that the Em-
peror should have a representative in the Executive,
who would act in an advisory capacity. The Unionist
Party stated, in its written memorandum, that it con-
sidered that the question had been asked in the spirit of
the resolution and that, in the same spirit, the answer
could be only in the affirmative; it added that the
stronger the federal link between Eritrea and the
Ethiopian Government and people, and the closer the
political and economic association of the two countries,
the better. The Unionist Party did not say what the
status or functions of the Emperor's representative
should be, but in consultations with the people in the
divisions and at Asmara, members of the Party or its
supporters generally asked that he be given certain
powers, their proposals ranging from extensive to more
formal functions.

(ii) Views of the religious leaders
161. There was a distinct divergence of opinion be-
tween the acting head of the Coptic Church and the
Grand Mufti, the former considering that the represen-
tative of the Emperor should be given powers com-
mensurate with his capacity, in order to administer the
country, whereas the Grand Mufti saw no reason for
intervention in the internal affairs of Eritrea by the
representative of the Emperor. During the consultation,
the Mufti opposed the insertion in the Constitution of
a provision establishing a representative of the Em-
peror. The other religious leaders expressed no views
on the subject.

(iii) Views of the foreign communities
162. Three of the foreign communities gave an affirm-
ative reply to the question. The Jewish community
considered that there should be a representative of the
Emperor, who would take part in constituting the
government. The Arab community felt that the Eritrean
Government should deal directly with the Emperor, but
that if he wished to have a representative in Eritrea,
the latter must possess full powers to act on his behalf.
The Greek community thought that the Emperor should
have a representative in the Executive.

(iv) Views of the economic, cultural and pro-
fessional organizations

163. The answers from these bodies, which were
mostly Asmara organizations, generally favoured a
representative of the Emperor, but did not define his
powers.

(4) The Electorate
Should universal suffrage be established?
If so, what form should it take, if the traditions of

the territory are to be respected ?
Since it seems advisable, in principle, to adopt the

system of indirect voting, what would be the best
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method of putting it into effect, taking into
account the movements of the nomadic tribes
which form part of the electorate ?

164. It is fair to say that the great majority of the
inhabitants were agreed on the question of elections,
believing that the best electoral system for the country,
at least for the time being, was the indirect one, based
on the customs and traditions of the country. In elabo-
rating its views, the Eritrean Democratic Front sub-
mitted a plan comprising different systems for the
highland plateau and the lowlands, and asked for
proportional representation of the Moslem minorities
on the plateau and the Christian minorities in the
lowlands. It also considered that autonomous areas and
urban centres such as Asmara, Massawa and Keren,
should have direct elections. In two isolated cases, there
were requests that the voting age should be fixed at 19
years and the age of eligibility for election at 35 years.
The Eritrean Chamber of Commerce urged that the
economic activities of Eritrea should be represented in
the Assemblies.

(5) General points
(a) What should be the official languages of

Eritrea ?
165. At the outset, the main Moslem political parties
asked for Arabic and Tigrinya as the official languages,
while the Christian parties with Unionist sympathies
favoured Tigrinya only, claiming that Arabic was a
language used only for religious purposes and foreign
to the territory. Individual views were also expressed,
including a suggestion that Tigrinya and Tigre should
be adopted. One foreign community favoured English
as a second language, after Tigrinya; another con-
sidered that, in addition to the local official languages, a
European language should also be officially adopted in
the interests of the minorities.

166. The Italian community and the Eritrean Chamber
of Commerce both urged that a European language
should be officially adopted in addition to the local
languages, and that it should be Italian, which was
widely used in the territory. The Asmara University
Circle was very anxious, for technical reasons, that
Italian should be used for teaching in the public schools.
167. Owing to the position taken by the majority of
Christians regarding the Arabic language, there was a
marked hardening in the attitude of the Moslems.
Though they had at first proposed Arabic and Tigrinya
as the official languages, they subsequently rejected
Tigrinya.
168. The Unionist Party, however, left the way open
for conciliation, stating in its written memorandum
that "Facts and common sense suggest that one
language should be the official language for Eritrea.
The question of language should not contribute to
divide rather than unite the Eritrean people, and the
Unionist Party most sincerely hopes that common
ground agreeable to all parties concerned will be arrived
at". It also declared that it would leave the question of
language to be settled by the Assembly.

(b) Should Eritrea have a special flag?
169. There was a similar cleavage of opinion on the
subject of the flag. The Eritrean Democratic Front
asked not only for a distinctive flag for Eritrea, but
also for a separate flag for the Federation. The Moslem
League of the Western Province, the Independent

Moslem League and other parties recognized that the
Federal flag should be that of Ethiopia, but claimed that
Eritrea should have a flag of her own. On the other
hand, the Unionist Party, the acting head of the Coptic
Church and a number of their supporters opposed the
creation of a separate Eritrean flag, which they con-
sidered contrary to the spirit of Federation. In their
view, Eritrea should be placed under the Ethiopian
flag. Opinion was similarly divided in the consultations
throughout the territory.

(e) Consultations with the people in the various re-
gions of the territory

170. The Commissioner does not'think it necessary to
give a detailed account of the consultations which he
held with the representatives of the people in different
parts of the five divisions of Eritrea and at Asmara,
since, in general, they reflected the views of the political
parties. The Commissioner had hoped to separate the
views of the political parties from those of the1 popula-
tion by hearing the former at Asmara and the latter
during his journeys through the territory; but it became
increasingly clear, during the hearings in the different
divisions, that the views of the two main political
groups — the Unionist Party and the Eritrean Demo-
cratic Front — more or less dominated the discussions.
It should be observed, however, that the meetings in
the Western Province and the Red Sea Division were
exceptions. The Moslem League of the Western Prov-
ince in the former, and the Independent Moslem
League in the latter, expressed rather different views.
It should be noted that the majority of the people's
representatives presented the Commissioner, at the
meetings, with written statements of the views of the
different political parties.

171. On the plateau, which is a predominantly Chris-
tian area, the majority favoured one Assembly, freely
elected by the population for a term of two years; they
wished the Eritrean flag to be that of Ethiopia, and the
official language to be Tigrinya. Various views were
expressed with regard to the Executive; the majority
considered that the chief of that branch should be
elected by the Assembly, but a few, on the contrary,
wished him to be either appointed, or approved by the
Emperor. Generally speaking, the representatives were
in favour of representation of the Emperor in Eritrea ;
some wished the representative to have extensive pow-
ers, while others wished him to be merely an observer
or adviser. A few Moslems supported these views.

172. Most of the Moslem minority on the plateau,
together with a few Christians, asked for two Assem-
blies — a house of representatives and a senate — to
serve for terms of two years and five years respectively,
and both to be freely elected by the people. They con-
sidered that the head of the Government should be
elected by the Assembly for a term of two years, and
that he should in turn appoint the heads of the various
ministries. The Moslem majority asked for Arabic and
Tigrinya as the official languages, wished Eritrea to have
a flag distinct from that of Ethiopia and opposed any
intervention by the Emperor in the internal affairs of
Eritrea, stating that his representation in Eritrea would
be a violation of Eritrean autonomy.

173. In the lowlands—Western Province and Red Sea
Division—which are predominantly Moslem areas, the
majority were of the opposite opinion, being in favour
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ot two Assemblies, though a few Christians supported
the single Assembly.
174. In the Western Province, the Moslem League of
the Western Province and the Moslem League in
Eritrea held similar views ; they asked for two Assem-
blies, no intervention by the Emperor, a separate flag
for Eritrea, and Arabic as the official language. At
Keren, however, where there are large Christian
settlements, a number of people shared the Unionist
Party's views.
175. In the Red Sea Division, including Assab, the
followers of the Independent Moslem League took a
middle course between the extreme views of the
Unionist Party and the Democratic Front. Though they
asked, through their representatives, for a separate flag
for Eritrea, and Arabic as the official language (in a
few instances, Arabic and Tigrinya), and opposed
representation of the Emperor in Eritrea since it was
not prescribed in the resolution, they declared them-
selves in favour of a single Assembly. The Moslem
League in Eritrea was also heard at all the meetings in
the Red Sea Division, with the exception of those at
Assab. The Unionist Party presented views on behalf
of the minority, composed mainly of Christians who
have come from the plateau to work in Massawa, and a
few Moslems.
176. It should perhaps be added that at several of the
meetings in various parts of the territory there were
individual expressions of anti-foreign sentiment. Some
people expressed the wish that the United Nations
should guarantee the Constitution, or that there should
be United Nations observers in Eritrea to see that the
country's autonomy was respected.

177. The Commissioner agreed to hear the represen-
tatives of the two Wards of Asmara at two meetings40

held at the Palace on 8 October 1951. These meetings
were on almost exactly the same lines as those held in
the divisions, though it became apparent that the
Moslem and Christian views had hardened, perhaps
because the Asmara hearings were to end the consulta-
tions. A member of the Moslem League sharply
criticized certain parts of the Commissioner's interpre-
tation of the United Nations resolution.41 The Christian
elements were most firmly opposed to recognition of
Arabic as an official language. They also claimed very
wide powers for the Emperor, even suggesting that he
should appoint the members of the Executive. Generally
speaking, these two meetings, which ended the consul-
tations, were also their climax and brought out the deep
cleavage between the two main political parties, each of
which sought to interpret the United Nations resolution
to its own advantage, as implying either independence
or union with Ethiopia.

178. If the value of the consultations with the in-
habitants is to be fairly assessed, it is important to note
that there were certain major obstacles. It was not
easy to translate or interpret into the local languages
such concepts as "federation", "autonomy" and "sover-
eignty", so the Commissioner tried to overcome these
difficulties whenever he could by defining the expres-
sions in practical terms.
179. Furthermore, although the Commissioner merely
outlined, as examples, certain questions on aspects of

40 A/AC.44/SR.68 and SR.69.
41 A/AC.44/L.6.

the Constitution on which he would call for opinions,
very few of the organs or representatives of the people
consulted departed from the questions asked. Almost
without exception, the views submitted to the Com-
missioner concerned the Assembly, the Executive, the
electorate, the representative of the Emperor, the official
languages and the flag, the last three questions being
the most controversial. In other words, those consulted
showed a very definite tendency to concentrate on the
points raised by the Commissioner.

Section 3. Main points dealt with by the Com-
missioner in public statements made
in Eritrea (January—October 1951 )42

180. Being accustomed to receiving commissions of
inquiry instructed to ascertain the wishes of the popula-
tion and note all suggestions objectively, the Eritreans
at first sometimes misunderstood the nature of the new
United Nations mission, believing that the Commis-
sioner had also come to question them on their wishes
for the future of their country.

181. This was a dangerous attitude of mind, for
experience had shown that owing to the diversity of
races and religions in Eritrea there was a danger that
political differences might divide the people into rival
groups.
182. The Commissioner therefore took care to explain
clearly that since the United Nations had adopted
resolution 390 A(V), all that really remained to be done
was to put it into effect as quickly as possible.
183. Thus, and only thus, on the basis of a compromise
resulting from long and difficult negotiations, could all
the parties reach agreement.
184. The Commissioner therefore invited the popula-
tion to give him its confidence and co-operation, so that
the final decision of the United Nations might be
equitably interpreted.
185. It was true that the resolution adopted by the
General Assembly, being relatively short, was only a
general plan, and the reason for holding consultations
was, precisely, to help the Commissioner in deciding
certain points. The proposals submitted would, however,
be taken into account only in so far as they appeared
to be in keeping with the general spirit of the plan.
186. Among the guiding principles of the resolution of
2 December 1950, the Commissioner did not hesitate to
piace in the forefront the unity of the Eritrean people,
which, gradually prevailing over the diversity of tradi-
tions, religions and customs, would enable all Eritreans
to dwell, so to speak, in one and the same house.
187. The Commissioner accordingly condemned and
firmly rejected a plan43 submitted by certain political
parties, which, in spite of its technical qualities, would
have made for division and "cantonization" of the
country.
188. It is only fair to add that, in spite of isolated
incidents, the peaceful coexistence of different religions
is a time-honoured tradition in Eritrea and that the
great majority of Eritreans were themselves convinced
that Christians and Moslems could collaborate, as
already suggested by the peaceful atmosphere of the
impressive meetings held at Asmara.

« A/AC.44/R.5S.
43 See paragraph 147 above.
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189. On the other hand, whenever the Commissioner
met with isolated instances of ill will against any section
of the population, if there was anti-foreign feeling,
he did not fail to reply that all discrimination, hostile
feeling or reaction against the foreign communities,
whether European or Asian, might be a bar to progress
in a country of relatively small economic, technical and
educational development. Might not the advice and co-
operation of certain foreigners, particularly those al-
ready living in Eritrea, such as the English and the
Italians, possibly be useful later on? As he spoke, the
Commissioner often had before him the remarkable
achievements of the concessionaires or had himself
been making use of the communications network built
by the Italians. In drawing the attention of his hearers
to these characteristic features of Eritrean life, the
Commissioner was not only thinking of promoting good
relations among the inhabitants; he also had in mind
the General Assembly's concern to ensure "the continu-
ing collaboration of the foreign communities in the
economic development of Eritrea".

190. On the other hand, since the foreign communities
needed only a peaceful atmosphere in which to go about
their business, it was in their interests and, as the
Commissioner stressed on many occasions, it was also

their duty, to spare no effort to make the unity of the
Eritrean people as complete and firm as possible.

191. Finally, going beyond the narrow limits of
Eritrean autonomy, the Commissioner encouraged the
whole population to regard the Ethiopians as their
brothers, as suggested by the Ethiopian representative
at the fifth regular session of the General Assembly.

192. In reply to certain isolated expressions of anxiety
concerning the possible domination of one partner in
the Federation by the other, the Commissioner pro-
tested against such misgivings, pointing out that they
were incompatible with goodwill, mutual confidence and
good faith, which formed the very soul of the Federa-
tion without which it might be endangered.

193. It was therefore in a spirit of deep respect for
the Emperor of Ethiopia, Sovereign of the Federation,
and for the principle of Eritrean autonomy, that the
Commissioner invited the numerous audiences which
gathered to hear the representative of the United Na-
tions, to look to the future with that optimism which
now seemed justified by the return of security and the
acceptance of autonomy within the Federation by all
the population.



Chapter II

DRAFTING OF THE CONSTITUTION

Section 1. Preliminary discussions at Geneva
with the First Panel of Legal Consul-
tants. Statement of general principles
by the Panel (23 November - 20
December 1951)

194. Although the Commissioner and the Government
of Ethiopia had reached agreement on most of the
questions4* before them, there was one important
substantive problem upon which their views still dif-
fered. Referring to paragraphs 1 and 2 of the resolu-
tion, and relying on the fact that the resolution
described Eritrea as an autonomous unit and not as a
State, the Government of Ethiopia maintained that the
Emperor was to exercise certain powers in Eritrea. The
Federation was indeed established under the sovereignty
of the Ethiopian crown. The Government of Ethiopia
later assumed certain international obligations in respect
of Eritrea and was further under an obligation to
preserve the integrity of the Federation. That would
only be possible if the Federal Government were in a
position to exercise some measure of control over the
Eritrean Government.

The Commissioner disputed that interpretation. He
pointed out that paragraphs 1 and 2 of the resolution
provided for the establishment of an Eritrean Govern-
ment possessing legislative, executive and judicial pow-
ers, which accordingly was to be entirely separate from
the Federal Government. Furthermore, paragraph 12
of the resolution stated that the Constitution of Eritrea
was to be based on the principles of democratic govern-
ment, which meant that its authority should emanate
from the Eritrean people.

195. The Commissioner thought, however, that be-
fore taking a decision he ought to obtain the opinion
of qualified and impartial experts. He therefore asked
the Secretary-General of the United Nations to appoint
a Panel of Legal Consultants whose opinion he could
take on the points still at issue between the Govern-
ment of Ethiopia and himself. On 7 November 1951
the Commissioner left Asmara for Geneva where, as-
sisted by his Legal Adviser, he held preliminary discus-
sions with a Panel of three Legal Consultants chosen
for their experience in constitutional and international
law.

196. When the Panel first met, on 23 November 1951,
to draw up its programme of work, it was agreed that
it should first give the Commissioner an opinion on
the different and controversial interpretations of the
United Nations resolution which he had encountered in
carrying out his mandate. But the Panel decided that
before taking a position on the legal problems directly
facing the Commissioner, it must examine the questions
of international law raised by the United Nations reso-
lution, which was closely connected with the questions
of constitutional law.

4 4 See above paragraphs 81, 82 and 85 to 90 inclusive.

197. Round table discussions were held, with the
Commissioner present, and by 25 December 1951 the
Panel had reached full agreement. Its views, which in
many ways confirmed the correctness of the Commis-
sioner's interpretation of his terms of reference, are
summarized in the paragraphs which follow.

198. The first question considered by the Panel was
whether the resolution of the United Nations General
Assembly created legal obligations for the Members
of the United Nations and, in particular, for the States
concerned. The following are among the conclusions
reached by the Panel:

(1.) The General Assembly's recommendation is
binding upon the four Great Powers which are parties
to the Treaty of Peace with Italy, since in that Treaty
they agreed to accept the recommendation ;

(2.) The Governments which voted for the resolu-
tion had a political and moral duty to comply with it;
if they failed to comply, they would be going back on
their decision and jeopardizing the conduct of interna-
tional affairs. Yet they are not legally bound by the
mere fact of their vote, since for the Members of the
United Nations as such, the General Assembly's reso-
lution only formulates a recommendation;

(3.) If Ethiopia refused to ratify the Federal Act
or the Constitution adopted by the Eritrean Assembly,
the whole question of the disposal of Eritrea would
have to come before the General Assembly again.
Hence the importance of the duty, previously mentioned
in paragraph 20 ( l)b of this report, of consulting the
Government of Ethiopia when preparing the draft
Constitution.

199. The Panel then endeavoured to define the duties
of the Commissioner under the resolution.
200. The Panel considered the question of the force
to be attributed to the preamble to the resolution. It
found that the preamble contained both (a) statements
of principle which could be referred to in determining
the sense and scope of the resolution and (b) formal
rules having the same force as the provisions in the
body of the resolution, although they were not repro-
duced or amplified therein. These formal rules are set
out and discussed in chapter II, section 4 В of this
report, which explains how they have been introduced
into the Constitution.

201. With regard to the application of the General
Assembly's resolution after the entry into force of the
Federal Act and the Constitution of Eritrea, the Panel
expressed the following view: It is true that once the
Federal Act and the Eritrean Constitution have come
into force the mission entrusted to the General Assem-
bly under the Peace Treaty with Italy will have been
fulfilled and the future of Eritrea must be regarded as
settled ; but it does not follow that the United Nations
will no longer have any right to deal with the question
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of Eritrea. The Federal Act and the Eritrean Constitu-
tion will still be based on the resolution of the United
Nations and that international instrument will retain
its full force. That being so, if it were necessary either
to amend or to interpret the Federal Act, only the
General Assembly, as the author of that instrument,
would be competent to take a decision. Similarly, if the
Federal Act were violated, the General Assembly could
be seized of the matter.
202. The question of the identity of the Empire of
Ethiopia in relation to the establishment of a Federal
Government was examined, and the Panel's opinion
was that at the international level the Federation would
not create any new legal entity replacing Ethiopia or
existing in conjunction with Ethiopia.
203. The Panel studied the provisions of the Federal
Act concerning the Federal Government and agreed
that the legal interpretation of the "sovereignty" of the
Ethiopian Crown must not entail any change in the
respective jurisdictions of the Federation and of Eritrea
as laid down in paragraohs 2 and 3 of the resolution.

204 The term "sovereignty", while affirming the
formal unity of the Federation, also means that acts
by the Federal Government can be performed in the
name of the Emperor. It does not prejudge the scope
of the Emperor's powers in federal matters, which will
be fixed by federal law in conformity with the Federal
Act. The Federal Government will clearly be able to
maintain Federal services in Eritrea.
205. The Panel considered that the provision in para-
graph 3 of the resolution according to which "the
Federal Government shall have the power to maintain
the integrity of the Federation" did not mean that
respect for the respective jurisdictions of the Federa-
tion and of Eritrea was a question to be decided by the
Federal Government alone; for if it were interpreted
as having that meaning there would no longer be a true
federation. The Panel admitted that respect for the
jurisdiction of both parties could only be effectively
ensured by the establishment of a federal court inde-
pendent of both the Federal and the Eritrean Govern-
ments and competent to settle disputes between them.
Members agreed, however, that the provision would
enable the Federal Government to take the necessary
measures to maintain the integrity of the Federation
in case of any situation in Eritrea involving disorder,
revolution or secession. Nevertheless, such intervention
would only be justified if the Eritrean Government
were unable or unwilling to deal with any such situation.

206. On examining the provisions of the Federal Act
concerning human rights and fundamental liberties, the
Panel found that since, under paragraph 12 of the
resolution, the Commissioner is bound to include the
provisions of paragraph 7 in the Constitution, the rules
stated in that paragraph would have double force : they
would be part not only of the constitutional law of the
Federation but also of the constitutional law of Eritrea.
It was considered, moreover, that since these rules are
included in the Federal Act, it would not be possible
to change them merely by amending the Constitution.
They could be changed by constitutional amendment
only if the Federal Act were amended first.

207. With regard to the human rights enumerated in
paragraph 7 of the Federal Act, the Panel had no
doubt that the list was not restrictive and that the

Commissioner could formulate, in the draft Constitu-
tion, human rights other than those prescribed in the
General Assembly's resolution.
208. The question whether the Constitution could in-
clude provisions safeguarding the institutions, tradi-
tions, religions and languages of the inhabitants of
Eritrea was considered.
209. It was observed that although such safeguards
did not come within the scope of human rights, the
two ideas were closely related. Since it had already
been agreed that certain provisions in the preamble,
including that concerning safeguards for institutions,
traditions, religions and languages, must be regarded
as having the same force as the recommendations con-
tained in the body of the resolution, the Panel consid-
ered that this provision could only be implemented if
the various sections of the Eritrean population were
granted special rights. This system would differ from a
régime for the protection of minorities, however, in
having a wider scope, since it would be established
for the benefit of all sections of the Eritrean population.

210. A special study was also made of the basic prin-
ciples of the Constitution of Eritrea, namely, Eritrean
autonomy and democracy. As regards democratic prin-
ciples in particular, the resolution provides that the
Constitution shall be based on these principles, but does
not define them. Nor did any discussion on the subject
arise during the preparatory work. It is universally
recognized, however, that democracy is based on two
foundations : respect for human rights and fundamental
liberties and government of the people by the people.

211. Finally, the Panel took the view that if the Eri-
trean Government wished to obtain technical assistance
in matters placed under Eritrean jurisdiction by the
Federal Act, it must apply to the Federal Government,
which would forward the application to the United
Nations or to the specialized agencies.

Section 2. Communication to the Government of
Ethiopia of the general principles
stated by the First Panel of Legal Con-
sultants

212. _ In January 1952 the Commissioner, pursuing his
cordial relations with the Government of Ethiopia,
communicated the report of the Panel to that country's
delegation to the sixth regular session of the General
Assembly, for the information of the Ethiopian Gov-
ernment, explaining that the purpose of the report was
to assist him in drafting the Constitution.
213. In March 1952, the Ethiopian Minister for For-
eign Affairs sent to the Commissioner at Asmara a
memorandum on the subject, the gist of which is as
follows :
214. In commenting on the report of the Panel of
Legal Consultants, the Minister for Foreign Affairs
remarked that inasmuch as the report had been made
on a consultative basis for the sole personal use of the
United Nations Commissioner, the Ethiopian Govern-
ment, whilst in disagreement on many aspects of the
report, would make its views known in regard thereto
without formulating express reservations. If, however,
any official status or publicity were to be given to the
report, then the Ethiopian Government would be
obliged to express formal reservations and to request
that equal publicity be given to its views.
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215. In particular, doubts were expressed as to
whether the legal consultants had any competence to
advise upon matters other than those concerning, ex-
clusively, problems of constitutional law in so far as
the Eritrean Constitution was concerned or to advise
upon matters of exclusive federal jurisdiction.
216. Further remarks were made in regard to consti-
tutional law precedents cited or ignored by the legal
consultants. Finally, the Minister for Foreign Affairs
expressed the most formal exception to the apparent
attempt on the part of the legal consultants to turn
the problem of the amendment of the Constitution of
Eritrea or of the Federal Act into an occasion for
presenting a highly biased argument for subjecting
Ethiopia to a perpetual servitude of the United Nations
over one of the Members of that organization. The fact
that the legal consultants had cited jurisprudence of
the Permanent Court of International Justice, solely
in the matter of Mandates, lent strength to that
conclusion.

217. The Minister for Foreign Affairs pointed out
that the United Nations resolution of 2 December 1950
did not constitute an offer of a contract by which
Ethiopia agreed to compromise her sovereignty con-
trary to the provisions of that resolution requiring
respect for "the Constitution, institutions, traditions
and the international status and identity of the Empire
of Ethiopia". It was a recommendation to be carried
out by the four great Powers if the members of the
Federation agreed to accept such a solution. This is
evidenced by the fact that, by virtue of the Treaty of
Peace with Italy, it was a recommendation only to the
four great Powers, who alone were authorized to take
action in the matter, and by the further fact that the
recommendation, by its express terms, would have no
effect unless formally adopted and ratified by both
parties to the Federation in conformity with the prin-
ciple of self-determination. The four great Powers
would have no continuing jurisdiction over Eritrea
once they had executed the United Nations resolution
and, indeed, following the entry into force of the Fed-
eration, the British Administration was to withdraw
completely from the territory and the British Govern-
ment was to retain no vestige of control there. If such
was the case, the United Nations which, by the Treaty
of Peace, could make only a recommendation to the
four great Powers, could have no greater power or
continuing jurisdiction than the four great Powers
themselves.

218. On the other hand, the express requirement that
the recommendation be adopted and approved by both
parties to the Federation is a direct application of the
principle of self-determination. To assert that these
parties to the Federation may not, by agreement, effect
any necessary amendment to the Federal Act or the
Eritrean Constitution, but must accept at all times the
veto of the United Nations, would be a violation of
that same principle. No settlement or adjustment of a
settlement can have any moral or legal value unless
freely arrived at by the parties directly concerned. This
view as to the power of amendment by the two parties
to the Federation was clearly expressed by the delega-
tions of the United States of America and of Turkey,
both sponsoring delegations for the draft resolution,
at the time of presenting the same to the United
Nations. This fact had been conveniently left aside by
the legal consultants.

219. Finally, the Minister for Foreign Affairs pointed
out that any servitude over or infringement of the sov-
ereignty of a Member of the United Nations would
require clear and specific language to that effect. In
the present case, quite on the contrary, any attempt to
foist a servitude upon a Member of the United Nations
was directly contrary to the specific language of the
resolution of 2 December 1950, providing for the re-
spect of "the Constitution, institutions, traditions and
the international status and identity of the Empire of
Ethiopia".
220. The Minister for Foreign Affairs declared that
it was self-evident that the mere adoption of a recom-
mendation by the United Nations concerning a Member
thereof, or its territory, could not constitute a perpetual
servitude over such Member. Were that to be the case,
then the various resolutions of the United Nations.
recommending solutions for certain disputes involving
Members of the United Nations or providing technical
assistance to Members thereof, would similarly consti-
tute perpetual jurisdiction over such Members.

221. The Minister for Foreign Affairs made it clear
that the foregoing discussion related not to Eritrea
alone, but to the broader questions of principle con-
cerning national sovereignty, independence and free-
dom of self-determination, and that his remarks on
these questions did not signify that the Imperial Ethi-
opian Government or the Federal Government would
intend to seek to bring about changes in the Federation,
the Federal Act or the Constitution of Eritrea once
they have been ratified by His Imperial Majesty.
222. Since the rest of the memorandum cited above
related to the views of the Panel as reflected in certain
draft articles of the Constitution, it can be conveniently
dealth with later, in the section on consultations with
the Ethiopian Government45 on the basis of the Com-
missioner's preliminary draft and third draft Consti-
tution.

Section 3. Preparation of a provisional draft
Constitution in consultation with the
Second Panel of Legal Consultants
(January-February 1952) 4 e

223. At the opening of the meeting of the Second
Panel of Legal Consultants, which was to collaborate
in preparing the actual text of the draft Constitution,
the Commissioner drew the Panel's attention to the
main characteristics of the population for which that
text was intended.

224. In the first place, the population had not as yet
had any opportunity for self-government and it conse-
quently lacked the experience which could only be
gained through familiarity with free institutions. The
relative inexperience of the Eritreans therefore im-
posed on those drafting the Constitution a need for
clarity and simplicity which was all the greater because
the complex and subtle nature of the federal system
was calculated to confuse more mature citizens.

225. The Commissioner called the Panel's attention
to the need both to draw on existing traditions and
to be progressive, by drafting a text which, while not

4 5 See chapter I I , section 4, В below.
4 6 All quotations and article numbers in this section re fer t o

the first draft Constitution ( text adopted at first reading; see
document A/AC.44/L.20).
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of undue length, would have an educative value. This
implied that besides containing precise and concrete
rules, the Constitution would also state certain prin-
ciples.
226. Secondly, as all the bodies which had visited
Eritrea had had occasion to observe, the population was
a mixed one from three points of view : ethnic, religious
and linguistic. The United Nations had, however,
adopted a plan by which the different groups, including
the foreign communities, would form a single political
unit. Hence the Constitution should make it easier for
them to live together in peace and concord and should
carefully avoid any ground for strife between the dif-
ferent sections of the population, particularly in re-
ligious matters.
227. Finally, in the interests of the new Federation
itself, Eritrea had to be able to exercise self-govern-
ment in a manner in keeping with the intentions of the
General Assembly. It also had to be decided to what
extent a solution which faithfully interpreted the reso-
lution of 2 December J. 950 could take into account the
legitimate desires and concerns of the Government of
Ethiopia, which was so intimately associated with the
new venture and to a large degree responsible for en-
suring its success.

A. PREAMBLE TO THE DRAFT CONSTITUTION

228. Religious fervour being an attribute common to
all elements of the Eritrean population, the Preamble
to the draft Constitution included an invocation to the
Deity. Since, however, the various sections of the pop-
ulation were of different faiths, the invocation was
drafted in general terms and, furthermore, an appeal
was made for the "brotherly collaboration"47 of all
religious and ethnic groups.

229. The Preamble also acknowledged the careful and
impartial study and mature consideration given to the
question of Eritrea by the United Nations, and recalled
the fact that the establishment of a Federation was
based on a resolution of the General Assembly. It con-
cluded by indicating the conditions (a democratic
régime, respect for the rights of all sections of the
population, and the collaboration of the foreign commu-
nities in economic development) under which the po-
litical and economic association of Eritrea and Ethiopia
under the sovereignty of the Ethiopian Crown was to
be brought about.

B. ADOPTION AND RATIFICATION OF THE FEDERAL ACT

230. Paragraph 12 of resolution 390 A (V) specifies
that the Constitution shall contain "provisions adopting
and ratifying the Federal Act on behalf of the people
of Eritrea". In view of the categorical nature of the
Assembly's provision, all that remained to be decided
was whether it was sufficient simply to provide in
the Constitution for the adoption and ratification of
the Federal Act, thereby naturally implying the obliga-
tion to observe the Act, or whether it would be better
to draft a special paragraph embodying a specific
undertaking (article 1).

С STATUS OF ERITREA

231. The main idea underlying this chapter of the
Constitution might be described as reciprocity of rights

47 Paragraph 6 of the Preamble.

and duties. The draft, while reproducing the provisions
of the Federal Act concerning the existence and powers
of Eritrea as an autonomous unit (articles 3 and 4),
with certain clearly defined frontiers (article 2), also
enunciated the obligation on the part of the Eritrean
people scrupulously to observe the provisions of the
Act (article 1, paragraph 2), to refrain from hampering
the free movement of persons and goods within the
Federation (article 7), to bear its share of Federal
expenses (article 8, paragraph 1) and, to that end, to
assess and levy federal taxes (article 8, paragraph 2).

232. A list (not meant to be exhaustive) of matters
coming within the jurisdiction of Eritrea was likewise
included in the draft, it being felt that to put Eritrean
autonomy in more tangible form, so to speak, might
allay apprehension and prevent misunderstanding (arti-
cle 5).

D. REPRESENTATION OF THE EMPEROR IN ERITREA

233. The right of the Emperor to have a representa-
tive in Eritrea was stated in article 9 of the draft.
234. The draft drew a clear distinction between the
two types of- function which such a dignitary might
perform.
235. The first category—honorary functions of a
formal nature—was covered by article 10 (Rank of the
Emperor's representative), article 11 (Oath of mem-
bers of the Executive), and article 12 (Opening of
sessions of the Assembly) while article 13 (Negotia-
tions with the Eritrean Government), was obviously
inspired by the opinion of the first Panel that the
provision of a representative of the Emperor might fa-
cilitate the settlement of questions of common interest
to the Federation and to Eritrea.

E. THE DEMOCRATIC RÉGIME IN ERITREA

236. Articles 14 and 15 (Principles of democratic
government and Respect for human rights) on the one
hand, and article 17 (Rule of law) on the other, were
complementary. The first two might indeed appear to
constitute an adequate translation into the Constitution
of the provisions concerning the principles of demo-
cratic government contained in the resolution (para-
graph 12), human rights and fundamental freedoms

" being dealt with in greater detail in the following
chapter.
237. Article 17, however, figured as an extra safe-
guard and might be said to illustrate the negative aspect
of those same rights and principles. Clearly, if public
authorities and officials exceed their powers or arro-
gate certain functions to themselves and commit unlaw-
ful acts, the government ceases to be democratic, be-
comes an arbitrary power and human rights are jeop-
ardized. Nonetheless, the Panel thought it preferable
to be explicit. The purpose, then, of article 17 was to
illustrate more clearly an essential aspect of democratic
government and to serve as a useful warning.

238. Finally, article 16, concerning elections, provided
a striking illustration of the Panel's concern not to
offend against local custom but rather to make use of
it so far as was compatible with the principles of demo-
cratic government as laid down in the resolution. While
retaining the possibility of indirect election, in accord-
ance with tribal and district tradition, it stated clearly
that democracy cannot exist without free and fair
elections.
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F. HUMAN EIGHTS AND FUNDAMENTAL FREEDOMS

239. The drafting of this section involved a two-fold
task:

(1) To reproduce literally the rules set forth in
paragraph 7 of the resolution ; and

(2) To include complementary provisions.
240. The draft began by stating that, since the provi-
sions of paragraph 7 formed an "integral part" of the
Constitution of Eritrea (article 18, paragraph 1), they
should be reproduced, word for word, in the draft
Constitution (article 18, paragraph 2).
241. In order to amplify the text of the resolution
in the light of the facts of the situation in Eritrea, the
following provisions were included in the draft :

(1) Persons before the law
Concrete aspects of the principle of respect for the

individual as a legal entity, irrespective of his member-
ship of any group (article 19).

(2) Prohibition of certain punishments
Article 20 regarding physical cruelty repeated article

5 of the Universal Declaration of Human Rights.
(3) Right to freedom of movement
Article 21 repeated article 13, paragraph 1, of the

same Declaration.
(4) Freedom of conscience and religion, non-dis-

crimination, recognition of religious institutions
as persons before the law, and religious instruc-
tion

In a country such as Eritrea where the population
was deeply religious, without the peaceful co-existence
of the various faiths there could be no civil harmony.
It was therefore necessary to accord the different faiths
and religious orders both solid protection and legal
status (articles 23 and 24) and, since the social struc-
ture of Eritrea was characterized by a great variety
of religious beliefs, to respect the freedom of conscience
of all citizens (articles 22 and 25).

(5) Freedom to express opinions
This article (26) was largely based on article 19 of

the Universal Declaration of Human Rights. Though
it employed the very comprehensive expression "by
any means whatever", it nevertheless aptly developed
to some extent the phrase "right to freedom of opinion
and expression" used in paragraph 7 (d) of the reso-
lution (section A).

(6) Education
In this article (27), like that relating to the electoral

system, the over-riding consideration clearly was the
need to accommodate modern ideals (compulsory free
education) with local realities and to ensure that prog-
ress was reasonable and gradual.

(7) Freedom of association
The various Eritrean parties owed their formation

to constitutional, or even international, debate (on the
future of Eritrea) and, for this very reason, their inter-
estsdid not lie in social questions. However, the intrin-
sic importance of the question appeared to justify the
inclusion of a special article (article 28).

(8) Duties of individuals
It has long been a question whether the Declaration

of Human Rights should not have as a counterpart a

"Declaration of Duties". Article 29 was drafted with
this idea in view, an idea already expressed in article
29 of the Declaration of Human Rights.

G. SPECIAL RIGHTS OF THE VARIOUS POPULATION
GROUPS IN ERITREA

242. The draft concerning special rights was based on
the following considerations :

( 1 ) It had to be accepted as established that certain
provisions in the preamble to the resolution had the
same force as those contained in the body of the resolu-
tion. This applied, for instance, to the clause in the
preamble relating to respect for the institutions, tradi-
tions, religions and languages of the inhabitants, which
was not reproduced in the operative part of the reso-
lution ;

(2) That clause had therefore to be respected;48

(3) Since responsibility for safeguarding these in-
stitutions was to lie with the Eritrean Government, the
best means of ensuring such respect was to include the
necessary guarantees in the Constitution.
243. The following provisions were made in the light
of the above considerations:

(1) Personal status
(a) As this question was not one of those covered

by the draft resolution on economic and financial pro-
visions relating to Eritrea submitted to the General
Assembly by the United Kingdom delegation, it was
felt all the more essential to include some reference
to it.49

(b) The idea which the Panel had in mind in draft-
ing article 30, as indeed in drafting article 27, was to
ensure respect for personal status, as part of a freedom
which all groups of the population were accustomed to
enjoy, without, however, prejudicing any possible fu-
ture development. The article was, after all, in no way
an innovation in Eritrea and offered no legal ground
whatsoever for the establishment of courts exempt
from the jurisdiction of the Eritrean Government.

(2) Rights in rem
It was agreed that the possibility of development with

time must not be ruled out. The draftsmen of article
31 considered, however, that, if the various groups of
the population were really to enjoy the protection en-
visaged in the preamble to the resolution, it was just
as important to protect the systems established by
custom or law in the sphere of rights in rem as to pro-
tect personal status.

(3) Respect for acquired rights in regard to in-
heritance

This article was based on the paragraph relating to
the economic development of Eritrea in the preamble
to the resolution. It was a question of framing provi-
sions to correspond to those in the United Kingdom
draft resolution, the principles of which were embodied
in General Assembly resolution 530 (VI) of 29 Janu-
ary 1952 on economic and financial provisions relating
to Eritrea (article 32).

(4) Languages
(a) Any solution of this thorny problem, which

had given rise to serious controversy during the con-
«A/AC.44/SC.1/R.1.
49 See General Assembly resolution 530 (VI) of 29 January
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sultations with the inhabitants, had to take into account
the following factors: (a) the social need to preserve
peace and unity in Eritrea; (b) the legal need to adhere
to the text of the resolution; (c) the practical need to
respect established custom, and; (d) the administrative
need to avoid complicating unduly the organization and
running of the public services.

(b) From the social point of view, it seemed nec-
essary, in view of the differences of opinion among the
population revealed by the consultations, to allow for
the possibility of reconciling the opposing viewpoints
at a later stage. Since the solution of the whole Eri-
trean question was itself a compromise, it must also
be possible, with goodwill on all sides, to meet each
individual difficulty half-way. It was therefore decided
simply to state the problem of the official or subsidiary
language or languages in paragraph 3 of article 33 and
to leave it to the Eritrean Assembly to settle the matter.

H. SPECIFIC PROVISIONS

(1) Eritrean citizenship
244. The qualifications required for citizenship were
not the same as those for the right to vote. Citizenship,
unlike the right to vote, did not depend on age or sex,
while under certain conditions, nationals of the Federa-
tion who were not Eritrean citizens could become
electors.

(2) Emblems of Eritrea
245. This question, as the Commissioner had had
ample opportunity to observe, was an extremely con-
troversial one. With a view to a possible compromise
between the views of the Government of Ethiopia and
those of the differing groups of the population, it was
agreed to refer the question to the future Eritrean
Assembly (article 35).

(3) Ratification of the Federal Act—Promulgation
of the Constitution—Transfer of power

246. As it had been the constant concern of the Panel
to avoid dealing with federal matters in the draft Con-
stitution, the latter did not touch on the question of the
ratification of the Federal Act.
247. It was also considered in keeping with the spirit
of the resolution for the Constitution to be promulgated
by the Administering Authority once the conditions
laid down in section A, paragraph 1 of the resolution
had been fulfilled.
248. Moreover, in view of the practical difficulties
which the British Administration would experience in
transferring power to a legally constituted authority
and of the absence of any stipulation in resolution 390
A (V) that ratification of the Constitution (paragraph
13) and the transfer of power (paragraph 14) must
be simultaneous, the draftsmen included a provision
regarding the period between the entry into force of
the Constitution and completion of the transfer of power.

(4) Additional laws giving effect to the Constitu-
tion

249. The Commissioner, who was anxious to help
the Eritrean Assembly, was prepared to lend his assist-
ance in drafting organic laws complementary to the
Constitution. The Panel, moreover, noted that the
enactment of organic laws to give effect to a constitu-
tion was a general and useful practice and one, indeed,
which could hardly be dispensed with.

250. This procedure made it possible to produce a
shorter draft Constitution and to leave the application
of the general principles enunciated in the Constitution
to laws which could be amended without resort to the
process of constitutional revision.

(5) Maintenance of legislation when the Constitu-
tion comes into force

251. The drafting of article 38 was made easier by the
existence of numerous constitutional precedents for the
maintenance in force of the laws and regulations in
existence at the time of entry into force of a constitu-
tion (paragraph 1) and by the fact that the absolute
necessity to ensure continuity of the legal and adminis-
trative machinery could be adequately met by such
action. Cases of conflict between the Constitution and
laws and regulations enacted prior to it were covered
by paragraph 2.

(6) Retention of officials in office
252. The Panel considered it just as essential to pre-
serve the continuity of the administrative and judicial
services as to ensure the uninterrupted working of the
legal machinery (article 39).

(7) Term of the Constituent Assembly
253. Article 40 was inspired by political considera-
tions and by concern to avoid any pretext for strife
or even partisan agitation among Eritreans or, indeed,
any issue which might distract them from more urgent
tasks.

(8) The electorate
254. While article 41 followed the normal practice in
federal constitutions by giving Ethiopians resident in
Eritrea the right to vote (sub-paragraph (a) ) and was
designed to draw the younger generation into political
life (by the relatively low minimum age for eligibility
laid down in sub-paragraph (c)), the question of disa-
bility was left to be defined by law (sub-paragraph
(d) ) in order to avoid any abuse by judges for political
motives.

255. This article was drafted with the idea that a
number of additional provisions, such as the prohibition
of dual voting, would be included in a later electoral
law.
256. Finally, if the political balance between the main
groups of the population was to be maintained, it did
not seem possible, at that stage of development, to in-
clude in the Constitution a provision concerning votes
for women.

(9) An Assembly representative of the Eritrean
people

257. The text treats the powers of the Assembly
(article 61) and its essential function of representing
the Eritrean people as a whole (article 42) as two dis-
tinct questions.

(10) Number of representatives
258. It was left to the Representative Assembly to
decide on the number of representatives, and the draft
article does no more than suggest the limits within
which the number should be kept (article 43).

(11) Constituencies
259. The Panel, in its draft, came down on the side
of a system of constituencies each returning one repre-
sentative, as this would ensure some representation of
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the minorities, and was, moreover, the one chosen by
the British Administration in the draft proclamation
on the election of the Representative Assembly. In this,
as in other matters, the authors of the draft were anx-
ious not to enter into any premature detail regarding
the size of the various constituencies (article 44).

(12) Eligibility
260. While it seemed legitimate to expect candidates
to have resided a certain time in Eritrea, it was thought
that it would be going too far for article 45 also to
require residence in the constituency itself. The Panel
had before it some tentative definitions of certain cases
of ineligibility and gave them serious study. Neverthe-
less, the task of defining the grounds for disqualifica-
tion was finally left to the law.

(13) The two voting systems
261. Article 16, as already pointed out, had been
drafted in such a manner that it did not rule out the
possibiîity of holding indirect elections. In this con-
nexion, two equally sound points of view were put for-
ward by members of the Panel. On the one hand, the
indirect system, quite apart from the advantage it has,
in any country, of enabling the citizens to choose well-
known public figures as their representatives, would
seem best suited to the idiosyncrasies of the Eritrean
social structure. It was therefore theoretically possible
to contemplate the adoption of the indirect system
throughout the country.

262. On the other hand, it could be argued that, as
a matter of principle, direct elections constituted a
fuller application of the doctrine of the sovereignty of
the people.
263. The real source of this duality of opinion was
the subtlety of the resolution itself, which called for
a Constitution based on "the principles of democratic
government" (paragraph 12) and at the same time de-
sired that the Federation "assure to the inhabitants of
Eritrea the fullest respect and safeguards for their
institutions and traditions". Article 46 accordingly pro-
vided that, for the time being, either system of voting
might be used.

(14) Election by direct ballot and election by in-
direct ballot

264. The Panel had no difficulty in reaching agree-
ment on this formula (article 47).

(15) Electoral High Commission
265. While providing for the High Commission and
its representatives to be assisted in the various con-
stituencies by persons representing the people, the draft
specified that such local committees, on which the
various political parties would be represented, would
serve in an advisory capacity only, the representatives
themselves acting under the impartial authority of the
High Commission itself (article 48).

(16) Disputed elections to the Legislature
266. The risk of possible partiality by the majority
party was diminished by the requirement of a set,
though not too high, majority. The possibility of appeal
to the High Court (in the definitive text the Supreme
Court) provided an additional safeguard (article 49).

(17) Term of the Assembly
267. The article was drafted in the desire to avoid
fostering election fever by too frequent elections. On

the other hand, it was thought that the replacement
of half the members every two years, for example,
would make it easier to train newly elected members
in parliamentary traditions. The provision of two al-
ternatives in paragraph 1 of article 50 reflected these
somewhat conflicting considerations.

(18) R egular sessions
268. It was thought preferable to provide for two
regular sessions each year and to specify that one of
them should be devoted exclusively to considering the
budget (article 51).

(19) Special sessions
269. The view adopted was that special sessions
should always be summoned by the same authority, in
this case the Chief Executive. Nevertheless, article 52,
paragraph 2, gave members of the Assembly an oppor-
tunity of convoking a special session.

(20) General powers of the Assembly
270. In this article the panel considered the possibility
of defining and distinguishing between laws and regu-
lations. It was finally decided, however, so to arrange
matters that the distinction would emerge clearly from
the wording of the relevant articles. It was felt essential
that the principle functions of the Assembly should be
listed in an article of a general nature (article 61).

(21) Approval of legislation by the Chief Executive
271. Although some reservations were expressed dur-
ing the drafting of this text, it was finally agreed that
the Chief Executive would be in the best position to
know whether a bill was in suitable form or not
(article 63).

(22) Examination and adoption of the budget by
the Assembly

272. The fact had to be taken into account that, in
practice, delays in adopting the budget are always
possible. As an incentive to the Government to abide by
the time limit, the procedure agreed on stipulated that
the revised draft budget would be deemed to be adopted
if the Assembly had not voted it before the beginning
of the fiscal year (article 65, paragraph 4).

273. An earlier version of paragraph 3 of Article 65
provided that, on submission of the revised draft
budget, the general debate on the budget could be re-
opened in the Assembly. The Panel, however, realizing
the need to avoid the possibility of a protracted second
debate entailing a general discussion as well as a de-
tailed examination of the budget, stipulated that the
second debate should cover only separate chapters of
the budget and not the budget as a whole. It was essen-
tial to prevent the smooth working of the administra-
tion being jeopardized by delay in voting the budget.

(23) Form of the budget
274. In view of the importance, from the point of
view of discussion in the Assembly, of a regular form
for presentation of the budget, the draft provided for
the form of the budget to be regulated by a special law
(article 66).

(24) Supplementary estimates
275. In order to avoid the need for the Chief Execu-
tive either to summon the Assembly to a special session
or to seek authority from the officers of the Assembly,
the Panel agreed that the budget should include a fund
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which the Chief Executive would have the right to
use for unforeseen emergency expenditure on condition
that he sought the Assembly's approval a posteriori.
It also agreed that the amount of the fund should be
fixed at a certain percentage of the budget (article 68).

(25) Supervision of the Executive by the Assembly
276. The purpose of this article was to provide legal
authority for oral questioning of the Government in
order to allow the Assembly an opportunity of express-
ing its views on government policy (article 71).

(26) Appointment of the Chief Executive
277. The decision that the Chief Executive should be
elected by the Assembly was all the more readily
adopted because it was in accordance with the wishes
of the population, the great majority of whom had
advocated this procedure during the official consulta-
tions (article 73, paragraph 1).
278. The decision regarding the term of office of the
Chief Executive was left to the Assembly (article 73,
paragraph 4).

(27) Secretaries of Executive Departments
279. Since the number of Secretaries of Executive
Departments could not be determined until the form
of the future administration had been settled, article 74,
paragraph 3, provided for the former to be prescribed
by law.
280. Paragraph 1 of the same article embodied an
essential feature of the semi-presidential system of gov-
ernment, by making the Secretaries assistants of the
Chief Executive, who would have power to appoint and
dismiss them.

(28) Incompatibility
281. The draft provided that members of the Assem-
bly who might become Chief Executive or Secretary
of an Executive Department would thereby be excluded
from exercising the functions of a representative and
would be replaced in the Assembly by their alternates
(article 75) and appropriate provisions concerning al-
ternates were included (articles 4, 47, 49, 50 and 60),

(29) Deputy Chief Executive
282. The duty of acting as deputy for the Chief
Executive was entrusted to the President of the
Assembly (article 76).

(30) Council of the Executive
283. It was thought advisable that the Chief Executive
should consider government policy with his Secretaries
and seek their advice, though retaining the power to
take decisions (article 79).

(31) Removal from office of the Chief Executive
284. The extensive powers conferred upon the Chief
Executive made it all the more necessary to provide for
his penal responsibility. In applying this principle in
the draft, however, care was taken to avoid anything
which might resemble political responsibility or even
allow the Assembly to place any improper interpreta-
tion on article 80 that would amount to de facto amend-
ment of the clauses establishing the semi-presidential
system of the Constitution.

(32) Enumeration of powers of the Chief Executive
285. During the discussion, attention centred, in the
first place, on the police powers of the Chief Executive

and his function of summoning sessions of the Assem-
bly. It was also considered that the Assembly should
retain the right to make certain appointments and to
receive, each year, a message from the Chief Executive
giving an account of his conduct of affairs and of the
general situation in Eritrea. Finally, it was decided that
official documents issued by the Chief Executive must
be countersigned by the Secretary of the executive
department concerned (article 81).

(33) Power of the Chief Executive to issue Orders
when the Assembly is not in session

286. Here, it was necessary to avoid giving the Chief
Executive unconditional powers to amend legislation
by Order between sessions of the Assembly : that would
have been encroaching on the Assembly's sphere of
competence in a manner contrary to democratic prin-
ciples. On the other hand the Executive could not be
left powerless in the intervals between sessions of the
Assembly. In addition to certain other limitations, there-
fore, the draft made such Orders subject to approval
by the Assembly (article 82).

(34) Suspension, in time of emergency, of certain
constitutional provisions

287. The text, which subordinated action by the Chief
Executive to prior authorization by the Assembly
(article 83), was prompted both by the need to meet
exceptional situations and by the caution born of respect
for democratic principles.

(35) Suppression of brigandage
288. When this article was being drafted, the Com-
missioner recalled the harm done to Eritrea, especially
in the economic sphere, by the brigandage which had
been rife in the country until recently. This made it
necessary to provide the Government with the means
of preventing any recurrence of such incidents. It was
therefore laid down that the Chief Executive, after
proclaiming a state of alarm, should adopt the special
measures needed to remedy the situation. He would,
however, be required to report on such measures to the
Assembly, which would thus exercise a posteriori super-
vision in all cases (article 84).

36. Advisory Council of Eritrea
289. One of the paragraphs of the preamble refers to
the economic development of Eritrea. This fact, together
with the Commissioner's own local observation of
Eritrea's needs in the field of modern technology,
explains the text of article 85.

(37) Conditions of appointment of officials
290. The provisional text of article 86 was drafted
with the sole aim of ensuring that the civil service of
the new autonomous unit would function satisfactorily.
The authors of the draft were fully aware that this
article, perhaps more than any other, would benefit
from consideration in close consultation with the
Administering Power and the Ethiopian Government.

(38) Local communities
291. This article was drafted with particular concern
for the preservation of existing institutions. The very
marked desire of the inhabitants of the various regions
and localities to manage their local affairs had to be
taken into account. It was considered inopportune,
however, to lay any stress on decentralization, since the
very spirit of the resolution was that all Eritreans, with-
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out distinction as to religion, language or ethnic origin,
should live together in one and the same political unit.
In other words, even though the Eritrean population
was heterogeneous from other points of view, its
political institutions were the one element which all
sections of the population would have in common.
Hence these common institutions must make it possible
for all those conscious of their civic responsibilities
gradually to unite, or at least to associate more closely,
in a spirit of tolerance, goodwill and devotion to the
higher interests of the country (article 88).

(39) Qualifications required of judges
292. The object of this provision was to invest the
office of judge with high dignity (article 90, para-
graph 1).

(40) Compliance with the resolution of the United
Nations

293. Here arose a fundamental problem which, in spite
of study by the first Panel of Legal Consultants, still
remained a delicate one. The chief concern of the
draftsmen was to call the attention of Eritreans to the
special situation arising, first, from the fact that the
Constitution was to be put into effect by virtue of a
resolution of the United Nations General Assembly
and, secondly, from the fact that Eritrea was to be
part of a federation having the Federal Act as its
charter.

294. Consequently, some of the provisions of the
Constitution, namely, those necessary to ensure observ-
ance of the principles and rules laid down in the
resolution and those reproducing the provisions of the
Federal Act (article 95), were sui generis.

(41) Amendments50 to the Constitution

295. The procedure employed to prevent any unjusti-
fied amendment of the Constitution, the text of which
the General Assembly had been careful to surround
with safeguards of every sort, was essentially of two
kinds. First, the submission of amendments was made
subject to strict conditions with regard both to their
origin and to the period which must elapse before their
discussion in the Assembly could begin (article 96).
Secondly, precautions were taken to ensure that only
amendments which really reflected the earnest desire of
a large section of Eritrean opinion could be adopted
(article 97).

I. CONCLUSION

296. Thus, wherever no principles, rules or machinery
essential to the democratic system were at stake,
established traditions were respected in the draft. The
authors sought to accomplish their task by leaving the
way open for development through gradual and orderly
progress, rather than by abruptly introducing ideas and
practices foreign to Eritrea. It is important, however,
to stress that the Panel of Legal Consultants reached
unanimous agreement on all the articles of the draft
Constitution, which points to the legal soundness of the
solutions adopted.

50 In the French text the term "amendment" was later sub-
stituted for that of "revision".

Section 4. Submission of the third draft to the
Administering Authority and the Ethi-
opian Government for their com-
ments : consultations (March-April
1952)

A. CONSULTATIONS WITH THE ADMINISTERING
AUTHORITY

297. In accordance with the previously established
practice of an informal exchange of information between
the Commissioner and the Administering Authority,
the British Administration was kept fully informed by
the Commissioner of the progress made in drafting the
Constitution at Geneva.
298. The first and second drafts of the Constitution
were communicated to the British Administration in-
formally; the third draft,51 which formed the agreed
basis for consultations, was then officially transmitted
to the British Administration on 13 March 1952.
299. The Commissioner held consultations concur-
rently with the Administering Power and with the
Ethiopian Government, in March and April 1952,
during the visit of the Ethiopian Minister for Foreign
Affairs to Asmara. The Commissioner was in constant
and close consultation with the British Administration,
but the conversations were so informal and so frequent
that no official records were kept.
300. At the beginning of April 1952, the British
Administration suggested certain changes in the pro-
visional draft, asking the Commissioner to consider
them before the official version of the Constitution was
produced for submission to the Assembly.

301. A number of the British proposals put forward
during the Commissioner's consultations with the Ad-
ministering Authority in London and with the British
Administration in Asmara may be described as drafting
amendments. Some of the comments made, however,
involved important issues which will be dealt with in
the following paragraphs.

302. In the first place it was suggested, in connexion
with the budget, that there should be an Auditor-
General independent of the Executive. The post existed
in Ethiopia, and was a customary and necessary one in
most governments.

303. The second point concerned article 83 (1) —
Status of Officials — which provided that the general
status of administrative officials should be fixed by a
special law. The British Administration considered
that provision should also be made for a civil service
commission, as free from political influence as possible,
to protect civil servants from the vagaries of political
control.

304. Both these proposals were adopted by the Com-
missioner and embodied in the final draft of the
Constitution.

305. Thirdly, the British Administration expressed its
concern that the independence of the judiciary should be
better protected from political influence. The judiciary
should also be completely independent of the Executive.
After informal conversations with the Administration,
the Commissioner decided to add to the article concern-
ing the qualifications and oath required of judges, a
paragraph proclaiming the independence of the judi-

61 All quotations and article numbers in this section refer to
the third draft of the Constitution. See document A/ACM/L21.
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ciary; for the appointment of judges, he suggested
procedure comprising successive action by a special
committee, the President of the Assembly and the Chief
Executive. Agreement was reached on that formula,
which was incorporated in the draft Constitution sub-
mitted to the Assembly (article 89).
306. The fourth point concerned the setting up of an
Executive Committee. In December 1951, the British
Administration sent to the Commissioner, informally,
a copy of a note putting forward tentative views on
procedure for establishing a "period of grace" for the
setting up of an Eritrean Government separate from
the Administration and for the transfer of power by the
British Administration in conformity with the provi-
sions of the resolution.
307. The various interested parties having studied the
note, a series of discussions, to which the Commissioner
was invited, took place in London in February 1952,
when the matter was further considered.
308. The basis for discussion was a Foreign Office
draft containing a proposal to set up a provisional
government in Eritrea, with which the Administering
Authority could transact business prior to the date of
transfer of power ; it was pointed out in the draft that,
to make the scheme effective, the Constitution should
provide for the establishment of such a government.
The Foreign Office believed that since the Ethiopian
Government had already declared itself in agreement,
this requirement could be met by the insertion in the
Constitution of an appropriate transitional provision.
It was recognized that the consent of the Commissioner
and of the Eritrean Assembly were required. If the
Commissioner agreed that the suggestion was feasible,
Foreign Office officials would draft a transitional clause
for his consideration ; their view was that, legally, the
procedure was perfectly sound.

309. The Commissioner replied that he doubted the
legality of the scheme proposed, for under the provi-
sions of paragraph 13 of the resolution, the establish-
ment of a legally constituted Eritrean government
required fulfilment of all the conditions laid down in
that paragraph. If one of the conditions were not ful-
filled, neither the Government of Eritrea nor the
Federal Government could be established. Indeed, he
found it difficult to envisage the coexistence of two
legal governments in Eritrea before the transfer of
power, one of them being the British Administration,
which would have full powers until 15 September 1952,
and the other a provisional government deriving its
status from the Eritrean Constitution and possessing
legal capacity to enter into undertakings with the
British Administration. He also asked what would
happen if, after the scheme had been put into effect,
one of the conditions laid down in paragraph 13 of the
resolution were not fulfilled. The Commissioner added
that the draft Constitution would contain transitional
provisions under which officials of the British Adminis-
tration who wished to remain after the transfer of
power could only be dismissed subject to three months'
notice. He felt that such constitutional guarantees
would be more reliable than contracts with a provisional
government established on a doubtful legal basis.

310. Although the Commissioner's first impression
was that the disadvantages of the scheme outweighed
the advantages, he undertook to discuss the draft at
Geneva with his legal consultants, bearing in mind,

particularly, paragraph 9 of the resolution, according to
which "There shall be a transition period . . . during
which the Eritrean Government will be organized".
He also offered to send one of his legal consultants to
London to discuss the matter further. Finally, it was
agreed that an appropriate constitutional clause embody-
ing the proposals of the United Kingdom Government
should be drafted and submitted to the Commissioner
for consideration.

311. Early in March 1952, on his return to Asmara,
the Commissioner sent a letter to the Administering
Authority for transmission to the Foreign Office, in
which he stated that he would be happy to co-operate
in any action which might be taken to establish a form
of executive commission, composed of members of the
Eritrean Assembly, with appropriate powers. He was
also prepared to draft an article for inclusion in the
draft Constitution, to the effect that all arrangements
and all commitments negotiated between the British
Administration and such a commission would be legally
valid after the Constitution entered into effect. He
considered that such a procedure would enable the
British Administration to negotiate with a duly empow-
ered Eritrean body whose acts would be approved and
recognized as legally valid by the Eritrean Assembly,
the Commissioner and the Emperor of Ethiopia.

312. In March 1952 the Foreign Office, in accordance
with the undertaking it had given in London, tele-
graphed the text 52 of the proposed draft article of the
Constitution, under which a provisional government
might be set up.
313. Shortly after the proposed draft article had been
received, the Commissioner's legal adviser went to
London to discuss the whole question with Foreign
Office officials. Agreement was reached and a memo-
randum53 dated 18 March 1952 was drawn up jointly
by the two legal advisers, in which they recorded their
agreement on the method by which the practical diffi-
culties of the transitional period could be overcome,
while complying with the United Nations resolution.

314. The main points of the agreement were that the
term "provisional government" was perhaps inappro-
priate and that, since such a body would derive its
powers solely from the Administering Authority, it
should rather be called an executive or administrative
commission.

315. The Commission would be constituted by a
proclamation by the Chief Administrator, which would
be formally approved in draft by the Eritrean Assem-
bly and informally approved both by the Commissioner
and by the Emperor of Ethiopia. The proclamation
would cease to have effect on the entry into force of the
Constitution and, in any case, not later than 15
September 1952. The proposed draft article was worded
as follows :

"Any undertaking regularly concluded by the Exe-
cutive Commission (or Administrative Commission)
before the date of the coming into force of this
Constitution shall remain valid (bind the Govern-
ment of Eritrea) after that date."

316. The British Administration and the Government
of Ethiopia being in agreement, the Commissioner

52 A/AC.44/L.22.
sa A/AC.44/L.23.
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included this text in the final draft of the Constitution
submitted to the Representative Assembly, accepting
the proposal of the British Administration that the body
to be set up should be termed the "Executive Com-
mittee".
317. The British Administration kept the Commis-
sioner informed of its plans for setting up the Execu-
tive Committee, and on 9 June 1952, sent him a copy of
the draft proclamation for his informal approval. In its
letter, the British Administration referred to the agree-
ment54 reached by the legal advisers in London, para-
graph 5 of which provided that all powers conferred by
the Administering Power should be conferred on the
Chairman, pointing out that that principle had been
incorporated in the draft. The British Administration,
nevertheless, wondered what purpose the Executive
Committee could serve other than that of electing its
Chairman, if the latter had sole power to take decisions.
It pointed out, moreover, that the draft article of the
Constitution validated only undertakings concluded by
the Executive Committee and suggested that some such
phrase as "on behalf of and with the concurrence of the
Executive Committee" be added to the article of the
draft proclamation dealing with the powers of the new
body.

318. In his reply, the Commissioner explained that he
had co-operated in establishing the Committee in order
to help the British Administration carry out its task and
to ensure that any such temporary body would be
compatible with the resolution and would not be in
conflict with the principles of the draft Constitution.
While expressing the wish that the proclamation should
conform to the Legal Advisers' agreement as closely as
possible, he said that he considered it his duty to leave
the Administering Authority to make whatever arrange-
ments it considered most appropriate.

319. On the conclusion of the consultations sum-
marized above, the Commissioner, when transmitting
copies of the final draft55 to the Administering Authority
on 25 April 1952, stated that he had been glad to adopt
almost all the proposals of the British Administration
and felt that they had improved the draft Constitution
in many respects.

B. CONSULTATIONS WITH THE GOVERNMENT
OF ETHIOPIA

320. During his visit to London in mid-February
1952, the Commissioner handed the provisional draft to
the Constitution to the Ethiopian Ambassador, for
transmission to his Government. Copies of the subse-
quent revised text (third draft) were also transmitted
to the Government of Ethiopia.
321. The Ethiopian Minister for Foreign Affairs
stayed at Asmara in late March and early April 1952,
in order to discuss federal matters with the British
Administration. During this visit, he and the Com-
missioner continued their consultations on the draft
Constitution at informal meetings and by an exchange
of memoranda.38

322. The Minister for Foreign Affairs handed the
Commissioner two memoranda, the first of which con-
tained comments on the report of the first Panel of
Legal Consultants concerning the interpretation of the

MSee paragraph 313 above.
B5A/AC.44/L7.
S6A/AC44/SC.1/R.2.

United Nations resolution. The Minister stated that
these comments had been submitted in consequence of
a statement by the Commissioner to the effect that the
views of the Panel had been faithfully reflected in the
Constitution.57 In so far as they concern the draft
Constitution, these comments are discussed below. The
second memorandum contained comments dealing more
particularly with various articles.
323. In submitting the memoranda, the Minister for
Foreign Affairs emphasized that they should be re-
garded as the continuation of the latest exchange of
views in Geneva between the Commissioner and the
acting head of the Ethiopian delegation to the sixth
regular session of the General Assembly, which, agajn,
had followed on the discussions held in Asmara with
the Minister for Foreign Affairs and later with the Vice-
Minister for Foreign Affairs, in 1951. He added that
those discussions had done much to clarify the problems
at issue.
324. The Commissioner's written reply to the memo-
randa of the Minister for Foreign Affairs dealt in
detail, article by article, with the comments of the
Ethiopian Government. In order to illustrate the
differences still outstanding and the subsequent degree
of agreement reached, both on the principles and on the
text of the draft Constitution, the comments of the
Government of Ethiopia and the Commissioner's replies
are set out together in the paragraphs which follow, but
only in so far as they concern questions of substance,
since it was thought unnecessary to include details of
form and drafting.

PREAMBLE TO THE DRAFT CONSTITUTION

325. The Government of Ethiopia considered that an
invocation to the Deity was unnecessary and inappro-
priate, since Moslems, Christians and pagans were
much at variance in their conceptions of God. More-
over, since the resolution was only a recommendation,
it was hardly correct to state that the United Nations
had constituted Eritrea as an autonomous unit. Lastly,
a reference to foreigners in the preamble to a Constitu-
tion for the people of Eritrea seemed out of place.

326. The Commissioner believed that the invocation
to the Deity would reflect popular feeling in a country
where the idea of a secular State was unknown. He
preferred to leave it to the Representative Assembly to
decide whether the invocation should be omitted. It was
also for the Assembly to draft the text which it might
wish to insert with regard to the United Nations. He
agreed to delete the reference to the importance of
assuring the continuing collaboration of the foreign
communities in the economic development of Eritrea.

PART I OF THE DRAFT CONSTITUTION : GENERAL

Chapter I. Status of Eritrea
Article 5. Matters coming within the jurisdiction

of Eritrea
Article 6. Delegation of jurisdiction by the Fed-

eral Government
Article 7. Free movement of goods and persons

327. The Government of Ethiopia considered that in
view of the difficulty of defining the jurisdiction of the
member Government of the Federation exactly, it
would be in the interests of both parties to delete all

67 Chapter II, section 2, paragraph 219.
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these three articles. The Commissioner agreed to the
deletion of articles 6 and 7, but preferred to retain
article 5, considering that it gave Eritreans a clear
enumeration of the principal matters within the juris-
diction of their Government.

Article 9. Representation of Eritrea in the Im-
perial Federal Council and in the
Federal Legislation

328. The Government of Ethiopia maintained that the
article was not in conformity with the Federal Act. It
would be an advisory body, and it was a generally
accepted rule that an adviser must be appointed by
those whom he was to advise. Hence, although the
Federal Government might not object to the Eritrean
authorities selecting the Eritrean representatives on the
Council, their names must certainly be submitted to
the Crown, for it was by the Crown that they must be
accepted as advisers and invested in office.

329. With regard to paragraphs 2 and 3 of article 9,
the Government of Ethiopia maintained that the elec-
tion and recruitment of Eritreans to serve in the legisla-
ture and in the executive and judicial branches of the
Federal Government must be in conformity with federal
law, and that both paragraphs should therefore be
deleted from the draft Constitution.
330. The Commissioner did not dispute the first point
regarding the status of the Imperial Federal Council,
but observed that the Eritrean members were termed
"representatives", and that if they were nominated by
the Emperor they would not represent Eritrea. He
pointed out that it was quite usual in democratic
countries for advisory councils not to be nominated by
those whom they were to advise, and maintained that
it would be perfectly normal practice for the Eritrean
Executive to nominate the Eritrean representatives. It
was subsequently laid down, in the revised text, that
they should be invested in office by the Emperor.

331. The Commissioner agreed to the deletion of
paragraphs 2 and 3, it being understood that the Federal
law must make provision for effective representation of
Eritrea in the Federal legislature.

Chapter II. Representation of the Emperor in Eritrea
Articles 10 -14 inclusive

332. The Government of Ethiopia repeated and ampli-
fied the arguments advanced at former consultations
concerning the prerogatives of the Emperor's Represen-
tative, and stressed that it had always been careful not
to go beyond universally ackowledged constitutional
precedents, claiming only the most modest prerogatives
for the Crown.
333. In the first place, the Government of Ethiopia
recalled that during the negotiations it had frequently
referred to the powers of the Governor-General of
Canada as representative of the Crown, saying that it
would be reasonable to follow that precedent by adopt-
ing some — though not all — of those prerogatives for
the representative of the Crown in Eritrea. Canada was
a Member of the United Nations and if her Governor-
General was granted such prerogatives, what objection
could there be to following the precedent in the case of
Eritrea which, for purposes of foreign affairs, was to
become an integral part of a State enjoying long-
standing international recognition? There could surely
be no objection to giving the Representative of the

Crown the prerogatives recognized in the British
Dominions. For if prerogatives of that kind were
granted to the Governor-General of Canada, for in-
stance, which was a Member of the United Nations,
there was all the more reason for following the prece-
dent in Eritrea which had no independent international
status. The Government of Ethiopia cited the "normal
constitutional prerogatives of the Crown", such as
opening and closing sessions of the Assembly, the
speech from the throne, formal investiture, swearing-in
before the representative of the crown, promulgation
and calling for reconsideration of laws.
334. The Commissioner replied that he had frequently
explained his views on the subject and that, with regard
to fundamental principles at least, they had not changed.

( 1 ) In his opinion, it could not be denied that under
the terms of the resolution of the United Nations
General Assembly, the future régime must be based
both on the principle of the autonomy of Eritrea as a
member of a Federation and on the principles of demo-
cratic government. The Government of Ethiopia had
cited the precedent of the British Commonwealth, in
which the Crown enjoyed important formal preroga-
tives; it was said that in the draft Constitution, the
Commissioner had not granted those prerogatives to
the Representative of the Emperor of Ethiopia.

(2) In the first place, since his task was to draft a
constitution for a member of a federation, the Com-
missioner had considered typical federations such as
Canada, the United States of America and Switzerland,
rather than the British Commonwealth, which was
unique of its kind. He did not, however, rule out
consideration of examples from the British Common-
wealth, whose constitutional principles were the same as
those of its individual members which formed separate
federal unions, such as Canada and Australia.

(3) He had not thought fit to adopt the British
model, howeyer, since he felt that the system formed a
complete whole, from which it was impossible to borrow
certain features while rejecting others which were
inseparable from them. A special feature of the British
constitutional system was a parliamentary régime, with
a King who reigned but did not govern. It was true that
the King appointed the Prime Minister, while in the
Dominions the Governor-General, representing the King,
did the same. But the Prime Minister could not remain
in power for one moment without the confidence of
Parliament, so that the King was bound to call upon
the leader of the party which had obtained a majority
at the elections.

(4) The Commissioner had judged it advisable to
reject the parliamentary system; for in view of the
country's need for a stable and efficient government he
thought that that system, which was difficult to apply,
was unsuited to Eritrea.

(5) The Government of Ethiopia suggested that
the draft Constitution was based on parliamentary
concepts. In varying degrees, of course, all democratic
régimes had certain features in common: but the
fundamental principles of the parliamentary system had
been deliberately excluded from the draft Constitution.

(6) The Commissioner thought that the Govern-
ment of Ethiopia had always held the view that the
Eritrean Constitution should not establish a parliamen-
tary régime. That being so, it could hardly claim for
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the representative of the Emperor certain formal pre-
rogatives which, in any but a parliamentary system,
would be a denial of autonomy.

(7) The system of the British Commonwealth was
not merely based on legal machinery and procedure,
but was characterised by historical traditions, customs
and certain circumstances which made it unique and
inimitable. The King, who was represented with the
governments of each member of the Commonwealth,
was at the head of a system that was democratic in all
its parts. It was now well understood and recognized
that there would never be any interference by the
Crown in the affairs of any member of the Common-
wealth.

Article 12. Taking the oath before the Emperor's
Representative

335. The Commissioner said that while he did not
think it possible to follow the precedents of the United
Kingdom and France cited by the Government of
Ethiopia and give the Emperor's Representative the
right to nominate the Chief Executive, he could agree
to a purely formal investiture which would not give
the Emperor any power to reject a candidate duly
elected by the Assembly. He accordingly proposed an
alternative text, which was accepted by the Minister
for Foreign Affairs.

New Article. Right of the Emperor's Represen-
tative to make comments on draft
legislation submitted to the As-
sembly

336. In order to meet the desire of the Government of
Ethiopia that the Emperor's Representative should have
the right to call for reconsideration of Eritrean draft
legislation involving federal or international responsi-
bility, the Commissioner stated that he was prepared
to insert a new article in the Constitution conferring
that right upon the Emperor's Representative. The new
draft article was accepted by the Minister for Foreign
Affairs.

New Article. Promulgation of legislation
337. The Government of Ethiopia had also asked that
the Representative of the Crown should have the right
to promulgate laws. In proposing the new articles to
meet that request, the Commissioner said that it was
necessary to establish clearly in the text that the right
of promulgation was a formality which did not in any
way entitled the Emperor's Representative to obstruct
the enactment of a law, and that it was not a disguised
right of veto.

Article 14. Relations with the Eritrean Govern-
ment

338. In order to meet the wishes of the Government
of Ethiopia, the Commissioner proposed that the draft
article be replaced by a new text providing that the
Representative of the Emperor would discuss with the
Eritrean Government all matters of common interest to
the Federation and to Eritrea, with a view to their
settlement.

Chapter III. The democratic régime in Eritrea
Articles 15 to 18

339. The Minister for Foreign Affairs suggested that
the wording of these articles was too general to convey

any precise meaning; since precision was desirable in
so important a matter, it would be better to delete such
formulas from the text.

340. The Commissioner did not, however, feel able to
make any changes in the general rules and principles
laid down which, in his view, were undisputed elements
of modern democratic rights.

341. Moreover, since it was not on the Commissioner's
initiative or of his free choice that the Constitution was
based on the principles of democratic government, but
in execution of an imperative mandate from the General
Assembly (resolution 390 A (V), paragraph 12) he
would be obliged to make it clear, in the chapter on
amendment of the Constitution, that the article embody-
ing those principles could not be amended.

Chapter IV. Human rights and fundamental freedoms

Section I. Provisions taken from the Federal Act
Article 22

342. The Minister for Foreign Affairs repeated his
Government's previous view that matters which were
the exclusive concern of the Federal Government, such
as deportation, commutation of sentences and appeal to
the Sovereign of the Federation, should not be dealt
with in the Constitution of a member of a Federation.

343. The Commissioner replied that neither he nor
his legal consultants had had the least doubt of the
effect of paragraph 12 of the resolution, which stipulated
that "The Constitution of Eritrea . . . shall include the
guarantees contained in paragraph 7 of the Federal
Act, . . ." In view of that provision, he felt bound to
reproduce the guarantees contained in paragraph 7
without any change. He saw every advantage in
proclaiming all the human rights listed in the Federal
Act, and considered that, in practice, there would be
no derogation of the Emperor's prerogatives. In the
circumstances, he could not agree to amend the article.

Section II. Other provisions

Articles 23 to 34 inclusive

344. In his comments on the human rights added, in
this section, to those already proclaimed in the Federal
Act, the Minister for Foreign Affairs declared that there
could be no possible disagreement between the Govern-
ment of Ethiopia and the Commissioner on the subject
of Human Rights, since his Government was fully
prepared to agree to the widest possible guarantees of
human rights being given in the Constitution of Eritrea.
He wished to point out, however, in the interests of the
Eritreans themselves, that the text, as drafted, might
lead to abuses.

Article 24. Prohibition of torture and certain
punishments

345. The Commissioner could not accept the sugges-
tion that, since torture was rare in the Middle East, the
article was unnecessary.

Article 25. Right to freedom of movement

346. The Minister for Foreign Affairs pointed out
that unlimited freedom of movement was not granted
in any country in the world. The Commissioner recog-
nized the truth of this observation and amended the
article accordingly.
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Article 28. Recognition of religious institutions
as persons before the law

347. The Minister for Foreign Affairs objected to the
provision which would give foreign religious societies
the right to acquire real estate — a right which, he
pointed out, was not conceded even to private persons
of foreign nationality.
348. The Commissioner met the objection at that stage
by adding the words "consistent with common law" to
the relevant clause of the article.

New Article. Rights of federal nationals who are
not Eritrean citizens

349. It was suggested that the "equal privileges and
immunities" clause, prescribing basic equality of all
nationals of a federation who are citizens of its various
members, should be included in the draft ; such a clause,
it was pointed out, was found in all federal constitutions.
The Commissioner agreed to add an article conferring
such rights, on a basis of reciprocity, on nationals of
the Federation.
350. Finally, in reply to various other comments, the
Commissioner drew attention to article 33 bis (Cor-
rigendum 3), which reproduced the final sub-paragraph
of paragraph 7 of the Federal Act: "The respect for
the rights and freedoms of others and the requirements
of public order and the general welfare alone will
justify any limitations to the above rights". In order to
make the effect of that provision clearer, he proposed
adding a second paragraph to the article, worded as
follows: "In applying the aforementioned provision,
the enjoyment of fundamental rights and freedoms may
be regulated by law provided that such regulation does
not impede their normal enjoyment".

Chapter V. Special rights of the various population
groups in Eritrea

Article 35. Personal status
351. The Minister for Foreign Affairs considered that
article 35, together with articles 36, 84 and 89, laid the
foundation for extraterritoriality in Eritrea. Far-reach-
ing problems which had been regarded as definitely
settled by agreement with both the Commissioner and
the British Administration would thus be raised again.
Since the purpose of the article was to ensure respect
for customary rights and since such rights could, at any
time, be abolished by law, it was suggested that it would
be highly desirable to delete the words "and for the
special legislation . . ."

352. The Minister also stated that the term "domestic
law", used in paragraph 2, did not correspond to any
well established concept of private international law. It
might be simpler to overcome these difficulties by
omitting the article and relying on the provisions of
paragraph 6 of the Federal Act; "The rights and
interests of foreign nationals resident in Eritrea shall
be guaranteed in accordance with the provisions of
paragraph 7".

353. The Commissioner replied that it was his duty to
retain a system which would ensure to foreign residents
in Eritrea, particularly Italians, certain rights which
were most valuable to them. The intention of the
resolution was to guarantee the enjoyment of those
rights and they must be recognized in the Constitution,
though without the slightest derogation of territorial
sovereignty or any prejudice to Eritrean interests.

354. The Commissioner based his views on two points
in the preamble to the resolution : (a) the importance
of assuring the continuing collaboration of the foreign
communities in the economic development of Eritrea;
and (b) the desire that the association should assure to
the inhabitants of Eritrea the fullest respect and safe-
guards for their institutions, traditions, religions and
languages. Without discriminating against them, it was
impossible to deprive two classes of inhabitants — aliens
or federal nationals of foreign origin — possessing
their own institutions and traditions, of a right granted
to the Native inhabitants of the country.
355. He recalled that the Native inhabitants of Eritrea
had a personal status established by custom, whereas
the status of the inhabitants of foreign origin was, for
the most part, established by law. That being so, to
provide for the maintenance of custom, but not of
legislation, would be an indirect and concealed means
of depriving the inhabitants of foreign origin of a right
recognized by the resolution. Furthermore, recognition
of the special personal status of the inhabitants of
Eritrea could not be regarded as creating a privilege
for any group and, in any case, their personal status
was not a matter that came within the jurisdiction of
the Federation.
356. In conclusion, the Commissioner suggested com-
bining the two paragraphs of article 35, retaining the
term "special legislation" for both nationals of the
Federation and foreign nationals and omitting any
reference to the "domestic law" of aliens. He also
retained the term "legislation" in article 36.

PART II OF THE DRAFT CONSTITUTION : THE ASSEMBLY

Chapter I. Composition and election of the Assembly
Article 41. Constituencies

357. The Minister for Foreign Affairs suggested that
the question of the electoral constituencies should be
approached on a geographical basis, but not necessarily
on the basis of present administrative divisions; the
Commissioner redrafted paragraph 2 accordingly.

Article 42. Eligibility
358. It was suggested that candidates should be
eligible only in the constituency where they resided.
359. The Commissioner accepted the suggestion, and
added a phrase to sub-paragraph (b) to the effect that
members of the electorate, to be eligible for election,
must have resided in the constituency for two years
during the last ten years.

Articles 41, 44, 46, 47, 57 and 72
360. The Commissioner agreed, in order to meet the
objections raised by the Government of Ethiopia, te
delete all mention of the "alternate" system from the
above-mentioned articles.
Chapter II. Sessions and meetings

Article 49. Special sessions
361. Taking into account the amendments to article 13
already accepted, giving the representative of the
Emperor the right to open and close sessions of the
Assembly, the Commissioner stated that this preroga-
tive could also be exercised for special sessions.

Article 50. Quorum
362. It was suggested that a quorum of only two-
fifths might be detrimental to one or other of the two
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large religious groups. The Commissioner accordingly
agreed to raise the quorum to one-half.

Chapter III. Status of Members of the Assembly
Article 53. Incompatbility of membership of the

Assembly with the holding of any
other public office

363. The Minister for Foreign Affairs thought that
the text of the article reversed the usual practice where-
by a government official becoming a candidate for the
legislature had first to resign from his post. Moreover,
his Government felt that to include federal officials in
the article would be inappropriate.
364. The Commissioner agreed to redraft the article
to meet the first point, but insisted that it was necessary
to include federal officials in the provision, since they
could not be allowed to become members of the Eritrean
legislature while under the authority of the Federal
Government.

Article 54. Swearing-in of members
365. The Commissioner accepted the proposal that
article 54, as well as articles 74 and 75, should be re-
drafted in order to take adequately into the account the
loyalty due to the Federation.

Chapter IV. Powers of the Assembly
Article 58. General powers of the Assembly to-

gether with articles 60, 68, 70, 71
and 78

366. The Government of Ethiopia, in drawing the
Commissioner's attention to the above-mentioned ar-
ticles, criticized under three heads the system of govern-
ment provided for in the draft Constitution prepared
by the Commissioner. In the first place, the Commis-
sioner had combined the presidential and parliamentary
systems of government. Secondly, the Chief Executive
would neither be responsible to the people, as was the
President of the United States of America, nor could
he be removed from office by the Assembly (except by
impeachment). He would not be responsible even to the
Sovereign. Thirdly, since the parliamentary system had
been followed to some extent, the Crown should have
the same prerogatives as in the British Commonwealth.
367. The Commissioner replied in considerable detail,
giving the following main reasons for proposing the
establishment of a semi-presidential form of govern-
ment: first, the system he had suggested had none of
the essential features of the parliamentary systems, for,
since the Executive was not politically responsible to
the Assembly, the Assembly could not, by a vote of no
confidence, bring about the resignation of the Executive,
and the Executive could not dissolve the Assembly.
Members of the Assembly could submit questions to
the Government, and a debate could be held by the
Assembly on the Government's policy, in which the
Government could reply to criticism. It was a form of
supervision by the Assembly, a modern formula pro-
vided for under the presidential régime, which he had
adopted because it conformed to democratic principles,
being a system of free discussion which made for
harmonious co-operation between the two bodies.

368. He had three reasons for preferring that the
Chief Executive be elected by the legislature rather
than by the people. In view of their political inexperi-
ence and racial and religious differences, direct election

by the Eritrean people might provoke political strife
and lead to a state of anarchy in the country. Election
of the Chief Executive at the opening of each new
legislature had been provided for so that he might enjoy
the continued confidence of the Assembly.
369. With regard to the powers given to the Chief
Executive, the Commissioner had always maintained
that if he was to perform his functions satisfactorily the
Chief Executive must have stable authority. The Gov-
ernment of Ethiopia had always agreed to that principle.

Section III. Election and supervision of the Executive
Article 67. Election of the Chief Executive

370. The Minister for Foreign Affairs thought that
election of the Chief Executive by the Assembly en-
tailed the risk of arousing interminable discussion and
disputes between the various groups in Eritrea.
371. The Commissioner replied that he had already
given reasons why any procedure other than that of
election would threaten the very basis of autonomy.
PART III OF THE DRAFT CONSTITUTION : THE EXECUTIVE

Article 71. Appointment of Secretaries of Execu-
tive Departments

372. Here again the Government of Ethiopia criticized
what it called the attempt "to couple two régimes,
namely the presidential and the parliamentary systems".
If the Chief Executive were to be elected by the
Assembly, it would be logical for Secretaries of Execu-
tive Departments to be elected in the same manner.
There was a risk that the Chief Executive, according
to whether he were Christian or Moslem, might choose
only persons of his own religion as Heads of Depart-
ments. The desirability of the solution suggested by the
Administering Authority,68 i.e., a neutral head of the
government who would be above party disputes, was
pointed out.

373. The Commissioner could not accept the first pro-
posal, for he was convinced that if the Government's
policy were to be thwarted by the collective decisions
of a government council, in which all members were
equal, the Eritrean Executive would lack the necessary
authority and efficiency. Under the system proposed
by the Government of Ethiopia, the decisions of the
Chief Executive would depend on the agreement of
colleagues not appointed by him. Moreover, the Gov-
ernment's authority would be weakened and its' respon-
sibility seriously reduced. He agreed that it was possi-
ble that the Chief Executive might appoint only Chris-
tians or only Moslems, but thought that, if he was a
man of good judgment wishing to spare Eritrea inter-
nal disturbances, he would not fail to ensure represen-
tation in the Government of the main religious and
social groups of the country.

Article 77. Removal from office of the Chief
Executive

374. The Minister for Foreign Affairs stated that the
Eritrean Governement had no competence to determine
what constituted an "infringement" of the integrity of
the Federation, and thought that the term was so broad
that it might lead to great abuse.
375. The Commissioner agreed to delete the phrase,
believing that this would not weaken the effect of the
article.
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Article 80. Suspension in time of emergency of
certain constitutional provisions

376. The Minister for Foreign Affairs objected to this
article, recalling that the Commissioner had already
admittedбЭ that in matters of Human Rights there was
joint jurisdiction between the Federal and the Eritrean
Governments. He considered, therefore, that there
should be no suspension of human rights by the Eri-
trean Executive without the consent of the Federal
Government.
377. It did not seem to the Commissioner that the word-
ing of that article, which recognized the jurisdiction
of Eritrea in this matter, in any way restricted the
jurisdiction of the Federal Government in the field of
Human Rights dealt with in paragraph 7 of the Federal
Act.

PART IV OF THE DRAFT CONSTITUTION :
THE ADVISORY COUNCIL OF ERITREA

Article 85. Advisory Council oj Eritrea
378. The Minister for Foreign Affairs mentioned the
reasons already given for the opposition of his Govern-
ment to this article. He added that the impression
should not be created that an attempt was being made
to supersede the many traditional institutions which
flourished in Eritrea. Moreover, he felt that such prob-
lems of an administrative nature should be left to the
discretion of the future Eritrean Government, instead
of being solved by constitutional provisions.
379. The Commissioner replied that, in his view, the
setting up of an Advisory Council would not run coun-
ter to any of the existing traditional institutions of
Eritrea. Nevertheless, since the composition and or-
ganization of the council might well give rise to con-
siderable discussion, on second thoughts he thought it
preferable to omit those details from the Constitution.
He proposed, therefore, to delete the second paragraph
and to add a provision to the effect that the composi-
tion and organization of the Advisory Council should
be determined by law.

PART V OF THE DRAFT CONSTITUTION :
THE JUDICATURE

Article 89. Composition of the Supreme Court
380. The Minister for Foreign Affairs considered
that nine judges was too large a number for Eritrea.
He also suggested that the provision that judges should
represent the "various systems of law in force in Eri-
trea" would perpetuate a régime of extraterritoriality.
Only customary law should be applied, as he had al-
ready stated in his comments on articles 35 and 36.
Moreover, the provision would crystallize the systems
of law in force at the time of the adoption of the
Constitution.
381. The Commissioner agreed to leave the number of
judges open. In order to meet the point concerning the
various systems of law in force in Eritrea, he also
proposed to add the following sentences to article 86 :

"Judicial power shall be exercised by a Supreme
Court and by other courts which will apply the vari-
ous systems of law in force in Eritrea at the time
of the entry into force of the Constitution. The
organization of these courts shall be established by
law."

se A/AC.44/SR.74.

Article 91. Other courts
382. Since it was clear that the objections of the Min-
ister for Foreign Affairs did not relate to the substance
of the article, but only to its inclusion in the Constitu-
tion, the Commissioner agreed to delete it.

PART VI OF THE DRAFT CONSTITUTION :
AMENDMENT OF THE CONSTITUTION

Article 92. Compliance with the resolution of the
United Nations

383. The Minister for Foreign Affairs pointed out
that according to paragraph 12 of the resolution, the
Constitution of Eritrea was subject to, and must be
consistent with, the Federal Act. He proposed an alter-
native draft of the whole article to embody his point.
384. The Commissioner felt that the chief thing was
to endorse the fact that article 15 was based on the
principles of democratic government and could not
therefore be amended if the vital provision of paragraph
12 of the resolution were to be safeguarded.
385. He thought that he could meet the Ethiopian Gov-
ernment's point by redrafting paragraph 2 of article
92.

Article 94. Conditions governing the adoption oj
amendments

386. The Minister for Foreign Affairs considered
that, if the draft Constitution itself could be adopted
by a two-thirds majority, the same majority should
suffice for amendments to it. Furthermore, he suggested
that since the Constitution could not enter into force
until it had been ratified by the Emperor, the same pro-
vision should apply to amendments.
387. The Commissioner could not accept the first
point, since he believed that the revision of the Consti-
tution was a serious matter. After careful considera-
tion, however, he agreed to the second point, and pro-
posed the addition of a third paragraph providing for
ratification by the Emperor of any amendments to the
Constitution.

PART VII OF THE DRAFT CONSTITUTION :
TRANSITIONAL PROVISIONS

Article 95. Entry into force of the Constitution
388. The Minister for Foreign Affairs suggested that
fundamental changes in the draft would be necessary,
for the entry into force of the Constitution was depend-
ent, not on its promulgation but on its ratification, and
on ratification of the Federal Act, by the Emperor,
following approval of the Constitution by the Commis-
sioner and its adoption by the Assembly, as laid down
in paragraph 13 of the resolution. In fact, he observed,
nowhere in the resolution was there any mention of
the formality of promulgation by the Administering
Power.

389. The Commissioner agreed to adopt the sugges-
tion of the Government of Ethiopia by following the
exact wording of paragraph 13 of the resolution.

Article 96. Additional laws giving effect to the
Constitution

390. The Commissioner also agreed to amend article
96 in order to bring it into line with the amendments
to the previous article, by which the formality of pro-
mulgation was omitted.
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Article 98. Respect for obligations contracted on
behalf of Eritrea

391. The Minister for Foreign Affairs feared that
the drafting of the article was at fault, and might per-
petuate obligations of any kind contracted by the Ad-
ministering Power regardless of a time-limit.

392. The Commissioner, in reply, recalled that provi-
sions of this type are often found in treaties which
provide for the transfer of a territory from one sov-
ereignty to another. In the case in point the obligations
undertaken clearly referred to Eritrea alone. Since
those obligations remained valid they continued un-
changed.

CONCLUSIONS. CHIEF RESULTS OF THE CONSULTATIONS
WITH THE ETHIOPIAN GOVERNMENT

393. The main amendments to the draft Constitution
resulting from the consultations described above are
summarized below:

Status of Eritrea

394. The Minister for Foreign Affairs agreed that
since the Eritrean members of the Imperial Federal
Council would be representatives of Eritrea, they
should, as such, be appointed by the Chief Executive,
while the Commissioner accepted the proposal of the
Government of Ethiopia that they should be formally
invested in office by the Emperor. It was also agreed
to delete any reference in the Constitution to the ap-
pointment of Eritreans to positions in the legislative,
executive and judicial branches of the Federal Govern-
ment.

395. An article was added to the draft conferring
certain rights, on the basis of reciprocity, on nationals
of the Federation who were not Eritrean citizens.

Representation of the Emperor in Eritrea
396. The Commissioner, in agreeing that the Represent-
ative of the Emperor should have certain additional for-
mal prerogatives such as investing the Chief Executive in
office, opening and closing sessions of the Assembly,
delivering the speech from the throne, requesting re-
consideration of draft legislation, promulgating laws
and discussing matters of common interest with the
Eritrean Government, did not depart in any way
from the principle he had maintained throughout the
consultations. Although he was prepared to accord the
Emperor's Representative all the formal prerogatives
necessary to uphold the prestige and authority of the
Emperor as sovereign head of the Federation, he could
in no circumstances grant him the right to intervene
in the functions of the Eritrean Executive.

Human rights.

397. The Commissioner made the following change
in this chapter : he moved the last sub-paragraph 7 of
the resolution ("The respect for the rights and free-
doms of others and the requirements of public order
ajid the general welfare alone will justify any limita-
tions to the above rights") to the end of the chapter
on Human Rights and Fundamental Freedoms, speci-
fying that the above-mentioned provision applied to the

whole of that chapter. The Commissioner also added a
paragraph stipulating that if, in applying this provision,
the enjoyment of fundamental rights and freedoms
might be regulated by law, such regulation could not
impede their normal enjoyment.

Special rights of the various population groups

398. The Commissioner maintained his opinion that
it was his duty, in drafting the Constitution, to protect
the right of foreign nationals to respect for the special
legislation applicable to them.

The Assembly

399. In the oath to be taken by the Chief Executive,
by members of the Assembly and by Secretaries of
Executive Departments, a formula acknowledging re-
spect for the Federation was inserted.

The Executive

400. The Commissioner could not agree to the ap-
pointment of the Chief Executive otherwise than by
election by the Assembly. Furthermore, he maintained
his opinion that the Chief Executive should select or
appoint the Heads of the Executive Departments.

The Advisory Council of Eritrea

401. The proposal that no such council should be es-
tablished was not accepted by the Commissioner.

Amendment of the Constitution
402. It was agreed that amendments to the Constitu-
tion must be ratified by the Emperor.

End of the consultations

403. Further informal discussions followed after the
exchange of memoranda, and by the time the Minister
for Foreign Affairs of Ethiopia left for Addis Ababa
on 10 April 1952 the Commissioner was able to state
in a Press release that he and the Minister had made a
comprehensive and detailed examination of the various
problems of mutual interest presented by the proposals
relating to the Constitution under study. As the out-
come of these consultations, which had been marked by
a spirit of cordiality and mutual understanding, very
good progress had been made towards the implementa-
tion of the United Nations resolution. Full agreement
had in fact been reached on all the points in the draft
Constitution.

404. The Commissioner proceeded to prepare a final
draft text60 on the basis of the results of his consulta-
tions with the Administering Power and the Govern-
ment of Ethiopia. On 25 April 1952, he transmitted
copies to the Government of Ethiopia in a letter in
which he drew attention to further minor changes
which he had made since his conversations with the
Minister for Foreign Affairs, and stated that he had
been able to accept to a great extent the suggestions
of the Government of Ethiopia.

405. Subsequently, on 28 April 1952, the Commis-
sioner had an informal meeting with the Ethiopian
Liaison Officer at which he explained the changes he
had made in the text subsequent to the agreement
reached with the Minister for Foreign Affairs.

«° A/AC.44/L7.

35



Chapter III

CONVENING BY THE ADMINISTERING AUTHORITY OF A REPRESENTATIVE ASSEMBLY OF
ERITREANS CHOSEN BY THE PEOPLE

Section 1. Arrangements for the elections
406. One of the tasks which the British Administra-
tion was required to carry out in consultation with the
United Nations Commissioner was to "make arrange-
ments for and convoke a representative assembly of
Eritreans chosen by the people" (resolution 390 (V),
paragraph 11).
407. In accordance with its mandate, the British
Administration, by Proclamation No. 121, dated 28
January 1952, adopted the procedure which, taking into
account local conditions—social, geographical and po-
litical—as well as the time and means available to the
officials responsible for the arrangements, it considered
most appropriate. In a letter to the British Administra-
tion dated 4 February 1952, the Commissioner stated
that the proclamation "shows great experience of the
problem and a deep knowledge of the traditions of the
country".
408. Direct elections, in a single stage, by secret bal-
lot, were held in the towns of Asmara and Massawa
only. In all other constituencies the elections were car-
ried out in two stages, in the following way :

(1) The various districts (settled population) or
tribes (nomads) elected delegates to the electoral col-
leges. Generally speaking, this first stage was conducted
in accordance with local custom;

(2) At the second stage, the electoral college
elected the members of the Assembly by secret ballot.
409. The participation of Eritreans in the primary
stage in the case of indirect elections was governed,
however, not by custom, but by rules established for the
purpose. The qualifications required, the same as in the
case of the direct elections, were as follows :

A person shall be qualified to vote if he :
1. Is an inhabitant of Eritrea; and
2. Is not a person who possesses foreign nationality

and who is not descended from a parent or grandparent
wholly of blood indigenous to Eritrea ; and

3. Is a male ; and
4. Is not less than 21 years of age ; and
5. Has been ordinarily resident in the constituency

for a period of not less than one year ; and
6. Is of sound mind; and
7. Is not serving a term of imprisonment.

410. With regard to eligibility for election to the
Assembly, the first three conditions laid down for the
electorate were repeated in Proclamation No. 121 ;
certain other requirements, such as those of age (30
instead of 21 years) and residence (not less than two

years in the constituency during the last ten years'),
were raised; conditions were added which disqualified
undischarged bankrupts or persons whose property was
subject to certain measures or who were party to a
subsisting contract with the Administration (unless
they had disclosed the existence and nature of such
contract) ; as regards officials employed by the Admin-
istration, they could apply for a leave of absence without
pay for the purpose of furthering their candidature.

Section 2. Election and composition of the Eri-
trean Assembly

411. The various Eritrean parties had been founded
and, prior to the United Nations resolution of 2 De-
cember 1950, had pursued their activities along the
lines of the different solutions proposed for the future
of Eritrea.
412. As soon as he arrived in Eritrea, the Commis-
sioner was obliged to emphasize the fact that from the
day on which the United Nations General Assembly
had adopted the recommendation regarding Federation
the problem had completely changed in character. The
various parties, in their replies to the Commissioner's
questions on the Constitution were, no doubt, still able
to attempt to steer the Federation towards a pattern
differing as little as possible from their previous ideas.
The very fact, however, that during the official consul-
tations with the Commissioner the political parties were
under the necessity of stating their views on the basic
aspects of the Constitution gave the electorate, in full
knowledge of the facts, freedom of choice among the
views of the candidates from the different parties. It
seems certain, moreover, that the actual influence of
the political parties as such was considerably stronger
in the direct than in the indirect ballot constituencies,
for in the latter a number of traditional considerations
played a part.

413. It seems clear that, although the way in which
the Administration had divided up the territory into
electoral constituencies aroused some protests, mainly
from the Moslems, in most cases it was impossible to
please everyone. For instance, whereas the towns in
the Western Province which asked to be represented
in the Assembly had far too small a population—less
than 9,000 in Keren and less than 6,000 in Agordat
and Tessenei, the proportion having been fixed at one
representative for about 15,000 people—the complaints
about tribal grouping in the constituencies generally
arose because the population had different views on the
subject of division. In those circumstances, any con-
cession to one point of view would have aroused dis-
content among those of the opposite opinion.

414. In other cases, the claims of the Moslems raised
a question of principle. In point of fact the Moslems
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who are geographically dispersed throughout the Ha-
masien and Serae divisions—unlike the Christians of the
Western Province who are centred in the "Abyssinian
districts"—could not have voluntarily accepted a repre-
sentative except on the basis of religion, which would
have been anomalous in the system of territorial con-
stituencies adopted.
415. Taking into account the fact that there were
two ballots, the direct elections on 25 and 26 March
1952, and the second stage of the indirect elections on
26 March 1952, produced, in so far as it has been pos-
sible to determine precisely the political complexion
of those elected, the following results :

Unionists and Liberal Unionists 32
Democratic and Independent Front (Moslem League and

other parties of the Front) 18
Moslem League of the Western Province 14
National Party 1
Independent Moslem League 1

TOTAL 66

416. In addition, a representative from the Demo-
cratic Front and a member of the Moslem League of
the Western Province were elected by second ballot
(indirect election) on 12 May 1952, thus amending the
foregoing figures to nineteen for the Democratic Front
and fifteen for the Moslem League of the Western
Province.

Section 3. Preliminary proceedings of the As-
sembly

417. At the first meeting of the Eritrean Assembly,
which was inaugurated with due ceremony on 28 April
1952, the Chief Administrator in his opening address,
stated that the convocation of the Assembly by the
British Administration marked the beginning of demo-
cratic institutions in Eritrea as well as a step towards
the Federation of Eritrea and Ethiopia under the sov-
ereignty of the Ethiopian Crown. He referred to the
sympathy with which the Government of the United
Kingdom and the British people were following this
process of development and trusted that the Assembly
would discharge its task speedily so that the transfer
of power could take place not later than 15 September
1952.

418. The Commissioner then made a statement in
which he paid tribute to the successful holding of the
elections rendered possible by the co-operative spirit
displayed by the Eritrean people and the organizing
ability of the British Administration. That comment
was equally true of the indirect elections, but the way
in which the population had adapted itself to the en-
tirely new method of direct and secret ballot was natu-
rally even more remarkable than the normal working
of the traditional tribal and district meetings.

419. Contrasting the atmosphere of peace and broth-
erly feeling with the unhappy days of banditry and
tribal feuds, the Commissioner exhorted the members
to prove themselves worthy of the sense of responsi-
bility and patriotism already shown by their electors.
420. He stated that the draft Constitution he would
shortly be submitting to the Assembly was based

strictly on the principles of the resolution, the interests
of the parties concerned and the wishes of the Eritrean
people. Nevertheless, since the General Assembly had
adoptd a compromise solution, party strife in the As-
sembly would be all the more dangerous, for it might
destroy the balance set up by the resolution of 2 De-
cember 1950.

421. In conclusion, the Commissioner stressed the fact
that Eritrea was fortunate in acquiring at the same
time autonomy and a Constitution based on democratic
principles. He pointed out, however, that the belief of
the people in their institutions was an indispensable
factor for the success of an undertaking in which, in
accordance with his mandate from the General Assem-
bly, he would do his utmost to co-operate.

422. Finally, the Representative of the Emperor of
Ethiopia, bringing to the Assembly the good wishes
of the Emperor, emphasized the importance and ur-
gency of the task to be carried out. There had been
a long period of waiting before it had been possible,
thanks to the efforts of Ethiopia, the United Kingdom,
the United States and many other Members of the
United Nations, to bring about a settlement of the
Eritrean question, on the basis of the aspirations of
the inhabitants of Eritrea and the principle of close
association with Ethiopia.

423. The Emperor was convinced of the sincerity and
perspicacity with which the Commissioner had applied
himself to drafting a Constitution, and of the need for
the Assembly to succeed quickly in its task, since the
future of the population, as well as peace and security
in East Africa, depended upon it. The Emperor there-
fore exhorted the members of the Assembly to set aside
all party strife, and assured Eritreans that he would
regard them as his sons just as he did their Ethiopian
brothers.

424. On 29>April 1952,61 by secret ballot, the Assembly
elected Ato Tedia Bairu as President—by 49 votes to 11,
with 2 abstentions, and 4 spoiled papers—and Sheikh
Ali Mohamed Mussa Redai as Vice-President by 48
votes to 17 with one abstention.

425. The two who were elected had, in common, youth
—both being under 40 years of age—and a knowledge
of languages; they also represented different religions,
the President being a Christian and the Vice-President
a Moslem. A spirit of mutual tolerance among Eritreans
was thus evident, which augured well for the subsequent
work of the Assembly.

426. The Assembly had before it draft Standing Orders
drawn up by the British Administration. The draft,
while stating that the proceedings of the Assembly would
be conducted in English, Arabic and Tigrinya (article
9) made provision in the same article for members to
speak in Italian if they wished, in which case the speech
would be interpreted into the other languages of the
Assembly. The latter provision was rejected by the
Assembly which, on 30 April 1952,62 adopted the draft
Standing Orders without further amendment by 56
votes to none, with 9 abstentions.
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Chapter IV

SUBMISSION OF THE DRAFT CONSTITUTION TO THE ERITREAN ASSEMBLY. DISCUSSIONS.
ADOPTION OF THE AMENDED TEXT

Section 1. Submission of the draft to the Eri-
trean Assembly

427. The Commissioner, on 3 May 1952, submitted to
the Assembly the draft Constitution which he had pre-
pared in consultation with the Administering Authority,
the Government of Ethiopia and the inhabitants of
Eritrea.68

428. In the statement64 which he made on that occa-
sion, the Commissioner, recalling the consultations held
by him, referred once again to the importance of equal
respect for the two fundamental principles of the reso-
lution—Eritrean autonomy and the sovereignty of the
Ethiopian Crown—which reflected and endeavoured to
reconcile the two dominant tendencies of the population.
429. The Commissioner pointed out the advantages of
having a representative of the Emperor in Eritrea and
made it clear that in no way would it imply intervention
of any kind in the local government of the autonomous
unit of Eritrea.
430. Having drawn attention to the principles of Erit-
rean autonomy, democratic government and respect for
human rights embodied in the draft Constitution, the
Commissioner also made it clear that the supplementary
safeguards for the various population groups based on
the preamble to the resolution, did not imply any form
of extraterritorial rights. But the technical and scien-
tific knowledge of foreign nationals made their co-opera-
tion, on the basis of respect for Eritrean authority on the
one side and guarantees granted to aliens on the other,
a necessary condition for the economic development of
Eritrea.
431. There was all the more reason, then, why Eritrean
Christians and Moslems should co-operate in a fraternal
spirit both in the central government and in the local
communities.
432. The Commissioner then described the "semi-
presidential" form of government, in which the Chief
Executive, elected by the Assembly—the Assembly itself
having been elected by the people—would not be politi-
cally responsible to it and would himself appoint the
secretaries of executive departments. Precautions of
every kind had been taken against the abuse of power
by the Chief Executive; an electoral High Commission
would be responsible for the proper conduct of the
elections, while a civil service commission would protect
officials from arbitrary action, an annual budget would
be approved according to democratic principles and the
Assembly would elect an Auditor-General.
435. Finally, the Commissioner enumerated the pro-
visions for safeguarding the independence of the indic-
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iary, and for furthering the economic and social develop-
ment of the country by the establishment of an Advisory
Council of Eritrea.

Section 2. General survey of the discussions in
the Assembly

434. The Assembly, meeting at the Palace, Asmara,
during the course of forty meetings between 12 May
and 10 July 1952, considered and adopted the Constitu-
tion of Eritrea.
437. In its deliberations the Assembly was assisted by
officials provided by the British Administration.
436. On 14 May 1952,65 the Assembly adopted unani-
mously by roll call, article 1 of the draft Constitution
concerning the adoption and ratification of the Federal
Act. Likewise, article 23 containing the provisions re-
produced from the Federal Act with regard to human
rights and fundamental liberties, was adopted by accla-
mation, the representatives all standing. A large number
of other articles were also adopted without amendment
and in some cases without discussion. The following
analysis is mainly intended to show and explain the
changes made in the draft by the Eritrean Assembly, in
some cases at the suggestion of the Commissioner him-
self. It accordingly represents only one aspect of the
members' work, though that aspect may be regarded as
an essential one, because a small number of controversial
questions actually took up a large part of the time de-
voted by the Assembly to its historic task.

Section 3. Detailed analysis of the discussions in
the Assembly on the draft Constitu-
tion. Amendments made to the draft

437. In order to bring out more clearly the nature of
the discussions in the Assembly, by comparing them with
the official consultations with the inhabitants of Eritrea,
analysed in detail in chapter I, section 2 D of this report,
the main problems raised by the draft Constitution have
been divided into the three following categories :

A PROBLEMS THE SOLUTION OF WHICH, IN SPITE OF
APPARENT DIFFERENCES OF OPINION, DID NOT GIVE
RISE TO SERIOUS DIFFICULTIES IN THE ASSEMBLY

438. All these problems relate to the Assembly. The
apparent preference of a certain section of the popula-
tion—for the most part Moslems—for the establishment
of two Assemblies was reflected in an amendment, de-
signed to set up, in addition to a chamber of forty
elected members, another chamber composed of experts
and men of experience, numbering thirty. Nevertheless,
although the question was discussed fully at two meet-
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38



ings on 24 6 e and 266 Г May 1952, it was decided by a
significantly heavy vote (60 votes to 1, with 5 absten-
tions) in favour of a single chamber (article 41).
439. So far as this part of the Constitution is con-
cerned, the only points to be noted—except for articles
59 and 60 which are connected with the question of
powers of the Emperor's representative—are the
following :

( 1 ). The Assembly approved the suggestion of the
Commissioner with regard to the term of the Assembly
proposed in the draft Constitution (4 years) (article
49).

(2). The Assembly tightened up the arrangements
for the sessions, the following precautions being added :

(a) The date of the regular session would be spe-
cified by law ;

(b) The Chief Executive, before fixing the closing
date of the regular session would consult the President
of the Assembly (article 50).

(3). The Assembly decided that a written request
by one-third of its members (instead of an absolute
majority) would be sufficient for the Chief Executive
to convene a special session (article 51).

(4). The Assembly raised the quorum from one-
half to two-thirds of its members (article 52).

B. QUESTIONS NOT DEALT WITH, OR MERELY TOUCHED
ON DURING TUE CONSULTATIONS, BUT WHICH GAVE
RISE TO IMPORTANT DISCUSSIONS IN T H E ASSEM-
BLY e s

1. Status oj Eritrea
440. There were such lengthy discussions on 15 May
1952 e 9 on certain articles of this chapter that the Com-
missioner felt it necessary to suggest the following
amendments to the draft Constitution:
(a) Matters coming within the jurisdiction oj Eritrea

The Commissioner proposed that a sub-paragraph
(b) worded as follows be added to paragraph 2 of the
article: "(&) the organization of the public services".
The article as amended was adopted by the Assembly
with no opposing votes and with one abstention (article
5).
(b) Contribution by Eritrea to the expenses oj the

Federal Government. Assessment and levying oj
jederal taxes

The Commissioner proposed that a third paragraph
relating to customs duties be added to the article, repro-
ducing a provision included in paragraph 4 of resolu-
tion 390 A (V). The new paragraph, together with the
rest of the article, was adopted by 62 votes to one
(article 6).
(c) Representation oj Eritrea in the Imperial Federal

Council
At the Commissioner's suggestion^ a second paragraph

relating to the participation of Eritreans in the Federal
e«A/AC.44/S?.69.
e*A/AC.44/R.7O
6 8 The questions of langages, wh«h l#d pjwoked se iflush

controversy during the consultations,, actually belongs to the
third category (controversial questions commoir ta both the
consultations, and the proceedings of: tfie Assembly), it wifl,
however, be examined with the rest of the chapter dealing with
special rights, the whole of which was submitted to the same
committee for examination.

e9A/AC.44/R.S8and59.

Government was added to the article, reproducing a pro-
vision included in paragraph 5 of the resolution.

Finally, the Commissioner also felt it necessary dur-
ing the debate to suggest that the appoinment by the
Chief Executive of the Eritrean representatives in the
Imperial Federal Council be submitted to the Assembly
for approval.

The whole article as amended was adopted with no
opposing votes (article 7).

2. Nationality (and rights of jederal nationals),
citizenship and the electorate

(a) Eritrean citizenship
441. The article concerning Eritrean citizenship had
been drafted by the Commissioner as follows :

"Persons possessing Federal nationality who fall
within one of the following categories shall be citizens
of Eritrea:

"(a) Persons who have acquired Federal nation-
ality in Eritrea under the Federal Act (section A,
paragraph 6 of the General Assembly resolution
3 9 0 A ( V ) ) ;

"(b) Persons born in Eritrea;
"(c) Persons granted Eritrean citizenship in ac-

cordance with the law."
442. After a lengthy debate in the Assembly on 1970

and 2071 May 1952, the article was amended and adopted
as follows :

"Persons who have acquired Federal nationality
in Eritrea under the Federal Act (section A, para-
graph 6 of the General Assembly resolution 39Q A
(V)) and have been granted Eritrean citizenship in
accordance with the laws of Eritrea shall be citizens
of Eritrea" (article 20).

(b) Rights oj jederal nationals who are not Eritrean
citizens '

443. The article was submitted in the following form
in the draft Constitution:

"1 . On the basis of reciprocity, nationals of the
Federation who are not Eritrean citizens shall enjoy
in Eritrea the same rights as Eritrean citizens.

"2. Such nationals shall enjoy political rights pro-
vided that they satisfy the conditions concerning fran-
chise laid down in article 21 and the conditions
concerning eligibility for election laid dowiï in article
44. They may be members of the Executive subject
to actiele 70, paragraph 2."
Following the discussions on 2072 and 2173 May 1952,
the article was amended as follews :

"1 . On the basis of reciprocity, Federal nationals
who are not Eritrean citizens shall enjoy the same
rights as Eritreans.

"2. Federal nationals sfaall eajoy political* rights in
accordance with the Eritrean Constitution' and laws
on the basis of reciprocity" (article 8).

(c) The electorate
444. On 21 May 1952," the article dealing with the
electorate was adopted with the following amendment:

™A/AC.44/R.61 and 62.
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the words "The electorate shall consist of those persons
possessing Federal nationality" were replaced by "The
electorate shall consist of those persons possessing Erit-
rean citizenship" (article 21).
445. The Assembly had thus shown a general tendency
to leave it to the Eritrean representatives to decide the
conditions of future participation in the political life of
the autonomous unit.

3. Special rights of the various population groups of
Eritrea

446. The Assembly, at its meeting on 24 May 1952,75

decided to postpone consideration of the article relating
to personal status, already discussed at the previous
meeting,76 and also the other articles included in that
chapter.
447. It was not until 7 June 1952rr that the Assembly
reverted to the chapter, and, although the articles on
personal status and non-discrimination with respect to
rights acquired were adopted without change during
that meeting, consideration of the articles dealing with
property rights and the official languages of Eritrea was
again postponed (articles 37 and 39).
448. The Assembly, having on 9 June 195278 yet again
postponed the discussion on property rights, the Com-
missioner proposed on 10 June 1952,79 that the article
relating to non-discrimination with respect to rights ac-
quired be deleted, the problem being dealt with, together
with property rights, in a single article reading as
follows :

"Property rights and rights of real nature estab-
lished by custom or law and exercized in Eritrea by
the tribes, the various population groups and by nat-
ural or legal persons, shall not be impaired by any law
of a discriminatory nature."

449. The Assembly, having re-opened the discussion
on the question of non-discrimination, finally decided at
the same meeting to adopt the text propsed by the Com-
missioner instead of the two draft aricles (articles 38
and 39). One of the most serious difficulties encountered
during the proceedings of the Assembly was thus re-
solved without opposition,
450. In order to allay certain misgivings which still
existed, the Commissioner explained on 10 July 1952,80

during the voting, chapter by chapter, on the Constitu-
tion, that property rights on State lands would be cov-
ered by the new article, This later amended text was
adopted by the Assembly during its vote on part I,
chapter V.
451. On 11 June 1952,8X the Assembly considered the
article concerning the languages of Eritrea which, it
will be recalled, had given rise to controversy during
the consultations.

452. The question was again discussed, likewise at
length and without result, during the meeting on 14
June 1952.82 The Commissioner, finding himself once
more in the position of having to help the Assembly

75 A/AC.44/R-69.
™ A/AC.44/R.68.
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to solve a delicate problem, suggested withdrawing the
text which he had purposely drafted in broad terms
and replacing it by the following:

"1 . Tigrinya and Arabic shall be the official lan-
guages of Eritrea.

"2. In accordance with established practice in
Eritrea, the languages spoken and written by the
various population groups shall be permitted to be
used in dealings with the public authorities, as well
as for religious or educational purposes and for all
forms of expression of ideas" (article 40).

453. Here again the debate, adjourned until the fol-
lowing meeting on 16 June 1952,88 ended with the adop-
tion of the amended text which the Commissioner, in
an endeavour to interpret the various views of members,
had substituted for the original text.

4. Communities with local authority
454. At the meeting on 19 June 1952, s* the Commis-
sioner submitted to the Assembly a new text of the
corresponding article in which paragraph 2 had been
amended as follows :
Original draft

"2. Municipalities shall retain their own organi-
zation for the management of their affairs."

Revised text submitted at the meeting
"2. Municipalities shall be accorded the manage-

ment of their own affairs."
455. The alternative text was intended to assuage the
strong local feeling evinced in the Assembly, especially
among the Moslem members, of which there was further
proof when the Assembly amended paragraph 3, making
the appointment of local government officials from per-
sons of the local community itself compulsory instead of
by "preference" (article 85).

С CONTROVERSIAL QUESTIONS COMMON TO BOTH THE
1 CONSULTATIONS AND THE PROCEEDINGS OF THE

ASSEMBLY

1. The Executive
456. The very principle of a semi-presidential system
gave rise to certain misunderstandings which the Com-
missioner was obliged to dispel. For instance, when a
member of the Assembly suggested that the appointment
of secretaries of executive departments should be ap-
proved by the Assembly, the Commissioner had to state
flatly that such a provision would partake of a parlia-
mentary régime.
457. After the misconceptions had been removed, how-
ever, the Assembly soon came round to the Commis-
sioner's view and, in fact, in that chapter only the text
concerning the election of the Chief Executive raised
certain difficulties. The discussion on the article, which
opened on 3 June 195286 and was continued on the fol-
lowing day, gave the Commissioner the opportunity
to note certain tendencies displayed by the Assembly,
and in particular its feeling that a larger majority was
required. He accordingly submitted an amendment con-
sisting mainly of a stipulation for a two-thirds majority
and provision for giving it practical effect. The amended

s» A/AC.44/R.91.
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text was adopted at the same meeting without opposition
and with only one abstention (article 70).

2. Representation of the Emperor in Eritrea
458. As a result of the work of a committee set up by
the Assembly on 21 May 1952,86 the members of which
had been designated on 29 May 1952,87 and which pre-
sented a final, unanimous report on 2 July 19S2*sa pro-
posing either the deletion—in the case of only one
article—or the amendment or adoption of the Commis-
sioner's text, the following changes were made in the
draft Constitution.
(a) Comments on draft legislation and request for

reconsideration
459. On 2 July 1952,89 the Assembly amended article
13 of the draft Constitution. While maintaining the
right of the Emperor's representative to request recon-
sideration of draft legislation already voted by the As-
sembly—as in the cases already provided for by the
draft Constitution—the Assembly deleted the provision
concerning possible comments by the Emperor's repre-
sentative on draft legislation submitted to the Assembly
(at the same meeting for article 13 and at the meeting
on 3 July 1952 for article 59).90

(b) Relations with the Eritrean Government
460. At the meeting on 2 July 1952,91 the Assembly
decided to delete article 15 of the draft Constitution
under which the Emperor's representative would dis-
cuss with the Eritrean Government all matters of com-
mon interest to the Federation and to Eritrea. On this
point also the Assembly displayed its tendency to assert
the autonomy of Eritrea.

3. Symbols of the Federation and of Eritrea
461. Following the report of the same committee that
had considered the question of the powers of the Em-
peror's representative, the Assembly, on 2 July 1952,81

adopted the article relating to the symbols of Eritrea
in the following form :

"1. The Federal flag shall be respected in Eritrea.
"2. There shall be a flag, seal and arms of Eritrea,
details of which shall be decided upon by law"
(article 22).

D. GENERAL CHARACTER OF THE DISCUSSIONS, ESTAB-
LISHMENT OF THE EXECUTIVE COMMITTEE, THE
ERITREAN ASSEMBLY BECOMES THE ASSEMBLY OF
ERITREA FOR A TERM OF FOUR YEARS

462. The committee, three meetings of which the Com-
missioner had attended in order to give any explana-
tions required, thus ended its work by establishing texts
approved by the Commissioner and acceptable to the
Assembly. The difficulties encountered, however, were
so serious that it may be useful to recall briefly the cir-
cumstances in which they were finally overcome.
463. When the interim report92 of the committee was
submitted and it became obvious that there was persist-
ent disagreement on some of the articles under consid-

86 A/AC.44/R.65.
87 A/AC.44/R-73.
8 8 A/AC.44/R.129 and 130.
89 A/AC.44/R.130.
9 0 A/AC.44 /R .131 .
91 A/AC.44/R.129 and 130.
92 A/ACM/R.127 and R.128.

eration, the Commissioner felt obliged to appeal83 to
the sense of responsibility of the members of the com-
mittee. At the meeting on 1 July 1952, he spoke of the
difficult situation facing him on his arrival in Eritrea,
and reminded his hearers that he had placed all his ex-
pert knowledge and that of highly qualified consultants
at the disposal of the Eritreans. For their part, until
then, the members of the Assembly had worked in a
spirit of helpful compromise. Why then should that
goodwill seem to be lacking when it came to part I,
chapter II of the draft Constitution? The circumstance
was all the more regrettable since the rights of all were
protected by the Constitution, and the Emperor of Ethi-
opia, in whom the United Nations had shown full con-
fidence, had by his acceptance of the resolution, given
proof of his respect for the autonomy of Eritrea. Recall-
ing that no consideration had ever prevented him from
accepting in a democratic spirit all reasonable amend-
ments, the Commissioner urged the members of the
committee and of the Assembly not only to produce
an agreed text, but to look to the future in the same
spirit of confidence and optimism.

464. The committee, after hearing the Commissioner's
appeal, and receiving the thanks of the President of the
Assembly, who urged it not to go back on the agree-
ment already reached, made a further effort which, as
already noted, resulted in the submission to the Assem-
bly on the afternoon of the following day of its final
report.
465. In addition, the following two further points
should be mentioned. First, the Assembly adopted pro-
visions relating to the Executive Committee94 which
had already been the subject of consultations between
the British Administration and the Commissioner. On
9 July 1952, when the debate on "Part VII—Transi-
tional Provisions", was opened in the Eritrean Assem-
bly, a letter9' from the British Administration was
read out, transmitting for the information of members
a copy of the draft Proclamation which the Chief Ad-
ministrator proposed to enact as soon as the Assembly
had adopted the article concerning respect for obliga-
tions contracted by the Executive Committee. The letter
explained the reasons for the establishment of the Com-
mittee and outlined its main duties; it stated that a
General Notice specifying the responsibilities of the
Committee would be published simultaneously with the
Proclamation, and added that it was the intention of
the Chief Administrator to request the Assembly, as
soon as the Proclamation was enacted, to elect ten
members for the Executive Committee and to nominate
the Chairman.
466. The Chief Administrator, supported by the Com-
missioner, addressed the Assembly on the same day
and gave a commentary on the articles, stating that he
would hold himself at the disposal of the Assembly in
order to furnish any further explanation required.98

467. The three relevant articles were debated and a
new text was adopted, on a proposal by the President,
combining articles 97 and 98 relating to respect for
obligations contracted "on behalf of Eritrea" and "by
the Executive Committee", respectively with certain
minor amendments. The wording was as follows :

s» A/AC.44/R-127, pages 1-3.
84 See chapter II, paras. 306 to 318.
88A/AC.44/R.14O, appendix A.
8eA/AC.44/R.14O, appendix B.
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"Respect for obligations contracted on behalf of
Eritrea

"1. Obligations of any kind regularly contracted
by the authorities administering Eritrea up to the
date on which the Constitution enters into force shall
remain valid for the Government of Eritrea and must
be respected provided that such obligations relate to
matters within the jurisdiction of Eritrea.

"2. As from the date of the entry into force of
the Constitution any undertaking regularly conlcuded
by the Executive Committee established by the Ad-
ministering Authority, before the date of the entry
into force of the Constitution shall remain valid and
must be respected.

"3. The provisions contained in paragraph 1
above shall not apply to obligations terminated by
the Peace Treaty with Italy of 10 February 1947 or
by the resolution adopted by the United Nations
General Assembly on 29 January 1952."

468. Article 98 was adopted without change.

469. The Proclamation was published by the Chief
Administrator on 11 July 1952, and on 16 July 1952
the Assembly elected the Chairman and the ten mem-
bers of the Executive Committee, submitting at the
same time a request to the Chief Administrator to the
effect that two officials of the Administration, one Mos-
lem and one Christian, be appointed as advisers to the
Committee. A General Notice empowering the Execu-
tive Committee to undertake certain of the responsibili-
ties of the Chief Administrator was published on 18
July 1952. The Executive Committee was convened
for a preliminary meeting with the Chief Administrator
and his advisers on 23 July 1952, in order to draw up
a programme of work and to discuss an agenda, and it
continued to act until 15 September 1952, the date of
the transfer of power.

470. In the second place, the Eritrean Assembly also
had before it a proposal from the Commissioner that
it should exercise the powers of the Assembly as pro-
vided in the Constitution for a period of one or two
years. The Commissioner's proposal was prompted by
the following considerations : the inadvisability of hold-
ing new elections, with the accompanying campaign,
so short a time after the election of the Representative
Assembly, the experience acquired by the members of
the Assembly through their work on the Constitution,
and, finally, the dignity conferred on those same mem-
bers by their participation in that historic task. The
Commissioner stated, however, at the meeting on 9
July 1952,97 that the question was a political one and
that it was for the members of the Assembly, who
were better acquainted' than he with the elements of
the problem ana the feeling of the population, to take

" A/AC.44/R.139.

a decision on the sole grounds of the public weal. At
the same meeting, it was decided by 51 votes to 6 with
4 abstentions, that the term of the Eritrean Assembly
should be extended for a period of four years (article
102).

Section 4. Adoption of the Constitution by the
Assembly

471. At its meeting on 10 July 1952,98 the Assembly
adopted the Preamble and each chapter of the Constitu-
tion, as amended, almost without dissent. The whole
Constitution, as amended, was then adopted unani-
mously, all the members standing.
472. The United Nations Commissioner, in a state-
ment to the Assembly, congratulated it on the historic
task which it had accomplished with tact and mutual
understanding. Far from destroying the balance of the
draft Constitution, the amendments which had been
made had, on the contrary, improved it by reconciling
the different points of view and varying interests.
473. Thus, the United Nations, far from imposing a
solution, had to the broadest extent considered the
wishes of the Eritrean people.
474. The Constitution, in addition to laying down
fundamental principles of government, was the ex-
pression of ideals inspired by the United Nations
Charter and the Universal Declaration of Human
Rights. If the leaders of Eritrea remained faithful to
those ideals, it was possible to view the future with
that same optimism from which he himself had never
departed and which up to the present had been fully
justified by events.
475. The Commissioner ended his statement by con-
gratulating the President, the Vice-President and the
Clerk of the Assembly.
476. The President of the Assembly, replying to the
Commissioner, said that Eritreans had now shown that
they were capable of self-government. In warm terms
he thanked the United Nations—in particular, Ethiopia
and the United Kingdom—the Commissioner, who had
shown himself to be a true friend of the Eritrean people,
the secretariat of the United Nations Commissioner,
the British Administration and, especially, the Clerk
of the Assembly and the members.
477. Finally, on 15 July 1952, the Commissioner in-
formed the Assembly that he had received a telegram
from the Secretary-General of the United Nations con-
gratulating the President and Vice-President of the
Assembly on the way in. which they had conducted the
proceedings, and the members on their exemplary sense
of civic responsibility. The President asked the Com-
missioner to convey to' the Secretary-General the As-
sembly's deep appreciation of his message.

98 A/AC.44/R.t4t.
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Chapter V

APPROVAL OF THE CONSTITUTION BY THE COMMISSIONER—RATIFICATION OF THE
CONSTITUTION AND OF THE FEDERAL ACT BY THE EMPEROR OF ETHIOPIA

478. Paragraph 13 of the United Nations resolution
establishes a link between the Federal Act and the
Eritrean Constitution so far as their entry into effect
is concerned. The conditions which had to be complied
with were:

(1) The Constitution had to be:
(a) Adopted by the Eritrean Assembly;
(b) Approved by the United Nations Commissioner ;

and
(c) Ratified by the Emperor of Ethiopia.
(2) In the case of the Federal Act, there was only

one condition, that of ratification by the Emperor of
Ethiopia.

When all those conditions had been fulfilled, both
the Federal Act and the Constitution of Eritrea would
enter into effect simultaneously.

Section 1. Approval and ratification of the Con-
stitution

479. The order of events was that after the Eritrean
Assembly had adopted the Constitution unanimously,
on 10 July 1952," the Commissioner signed the Instru-
ment of Approval on é August 1952,100 of which the
text is given below:

The United Nations Commissioner in Eritrea

Whereas by virtue of paragraph 13 of the resolution
390 A (V) (section A) of the General Assembly of the
United Nations, the Federal Act and the Constitution
of Eritrea shall enter into effect following ratification
of the Federal Act by the Emperor of Ethiopia, and
following approval by the Commissioner, adoption by
the Eritrean Assembly and ratification by the Emperor
of Ethiopia of the Constitution of Eritrea.

Having received notice that through the work of the
Representative Assembly of Eritrea the Constitution
of Eritrea attached hereto was adopted on 10 July
1952 :

Approves the said Constitution.
Asmara, 6 August 1952

Eduardo ANZE MATIENZO
United Nations Commissioner

By the United Nations Commissioner
The Principal Secretary
(signed) A. J. LUCAS

The text of the Instrument of Approval, together
with the text of the Eritrean Constitution, were depos-
ited in the Archives of the United Nations.

~MA/AC.44/R.141.
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480. Copies of the Instrument of Approval were sent
to the President of the Representative Assembly of
Eritrea, to the Minister for Foreign Affairs of Ethiopia
and to the Chief Administrator of the British Adminis-
tration, Eritrea.
481. The Commissioner was invited to attend the
ceremony of ratification of the Eritrean Constitution by
the Emperor of Ethiopia on 11 August 1952, the Chief
Administrator, British Administration, the President
and Vice-President of the Representative Assembly of
Eritrea also being present.

482. After an address by the Minister for Foreign
Affairs of Ethiopia in which he formally apprised the
Emperor that the conditions required for ratification
of the Eritrean Constitution had been complied with,
the Emperor set the Imperial Seal to the "Instrument
of Ratification of the Eritrean Constitution 101 by the
Emperor of Ethiopia," of which the text is given below :

TEXT OF THE INSTRUMENT OF RATIFICATION OF THE
ERITREAN CONSTITUTION

(Imperial Seal)

CONQUERING LION OF THE TRIBE OF JUDAH
HAILE SELLASSIE I

ELECT OF GOD, EMPEROR OF ETHIOPIA

To all to whom these presents shall come, greeting:
Be it known that:

Whereas, on 10 July 1952, the Eritrean Assembly
established in accordance with the provisions of reso-
lution 390 (V) adopted at the Fifth Session of the
General Assembly of the United Nations on 2 Decem-
ber 1950, duly adopted the Constitution for Eritrea
prepared and discussed in accordance with the provi-
sions of said resolution; and,

Whereas, in accordance with the provisions of said
resolution, the United Nations Commissioner in Eritrea
has, on 6 August 1952, approved the said Constitution
for Eritrea as so adopted by the Eritrean Assembly;
and,

Whereas paragraph 13 of the aforesaid resolution
provides that the Federal Act and the Constitution of
Eritrea shall enter into effect following ratification of
the Federal Act by the Emperor of Ethiopia, and fol-
lowing approval by the Commissioner, adoption by the
Eritrean Assembly and ratification by the Emperor of
Ethiopia of the Eritrean Constitution ;

Now therefore We Haile Sellassie I, Elect of God,
Emperor of Ethiopia, after having duly considered the
aforesaid text of the aforesaid Constitution as approved
by the United Nations Commissioner in Eritrea and
adopted by the Eritrean Assembly, do hereby, as Crown

wi A/AC.44/L.12.
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and Sovereign of the Empire of Ethiopia, as now and
as hereinafter constituted following the entry into effect
of the Federation as provided by paragraph 13 of the
aforesaid resolution, do hereby approve, adopt and
ratify said Constitution and do hereby command of all
Our loyal subjects in Eritrea full respect of and obedi-
ence to the same.

In witness whereof We have caused the Seal of Our
Empire of Ethiopia to be hereunto affixed and have
hereunto subscribed Our Signature.

Given at Our Imperial Court at Addis Ababa, on this
the Eleventh Day of the Month of August in the Year
of Grace One Thousand Nine Hundred and Fifty-two,
and pf Our Reign the Twenty Third.

HAILE SELLASSIE I, EMPEROR

Certified correct translation :
(Signed) AKLILOU

Minister for Foreign Affairs
483. Addresses by the United Nations Commissioner,
the Chief Administrator of the British Administration
and the President of the Eritrean Assembly of Eritrea
followed,102 in which the importance of the ceremony
and its constitutional and political implications were
referred to.
484. The main points brought out by the Commis-
sioner were as follows:
485. The ratification of the Constitution by the Em-
peror not only complied with the wishes of the United
Nations, as expressed in the recommendation in para-
graph 13 of the resolution, but it also had great political
significance, for it was the foundation of the legal exist-
ence of the autonomous unit of Eritrea federated with
Ethiopia under the sovereignty of the Ethiopian Crown.
486. The ratification was also important in that it
marked the peaceful settlement by the United Nations
of a problem bound up with the wishes and welfare of
a people, the rights and claims of Ethiopia and the
interests of peace and security in East Africa.
487. The contribution of the Commissioner had been
made in a democratic spirit, prompted by the desire to
understand the needs of the population. A United Na-
tions "home" had been opened in Eritrea in order to
explain to the Eritreans that the resolution had been in-
spired by the confidence of the United Nations both
in the high prestige of the Emperor and in the sense of
responsibility of which Eritreans would surely give
proof. The two cornerstones of the Federation must be
the authority of the Ethiopian Crown and the auton-
omy of Eritrea.

488. It was with deep satisfaction that he could de-
clare, on the occasion of the ceremony of ratification of
the Constitution, that the confidence with which he had
embarked upon his task had been fully justified. The
Emperor had never failed to give proof of his affection
for the Eritrean people and his respect for the Federa-
tion. The Government of Ethiopia had always been
guided in its work by the wholehearted acceptance of
the United Nations resolution. The Eritrean people had
accepted with sincerity and in confidence the recom-
mendation of the General Assembly. They had put an
end to their internal strife, and in order to follow their

102 Jbid.

destiny in a spirit of patriotism had united under the
protection of the United Nations flag. The members of
the Eritrean Assembly of Eritrea had understood the
feelings of the Eritrean people and had discussed the
draft Constitution with a keen sense of responsibility
and in a remarkable spirit of conciliation.

489. The Commissioner then expressed his confidence
in the peaceful future of the Federation which would
be ensured by the integrity with which, he felt certain,
the Government of Ethiopia would respect the auton-
omy of Eritrea and would create the necessary organs
to establish the Federal Act and to implement it by
appropriate legislation. The Commissioner assured the
Emperor of his admiration for the manner in which his
affection for the Eritrean people had enabled the
United Nations to reach an agreement and had facili-
tated the carrying out of the resolution. He also paid
tribute to the British Administration and to the United
Kingdom Government whose active collaboration had
enabled him to accomplish his task and who should
share the credit due equally with the United Nations.
The Government of Italy and the foreign communities
in Eritrea should also be congratulated on their moder-
ation, and their desire to contribute to the progress of
Eritrea in accordance with the wishes expressed in the
resolution. The Eritrean Assembly and the Eritrean
people likewise deserved praise for their confidence in
the United Nations and the patriotic and conciliatory
spirit they had displayed.

490. Thus all interests had been reconciled under the
high authority of the Emperor, and that picture of the
situation justifying confidence in the future, deserved
to be made known at the next regular session of the
United Nations General Assembly.

491. In his reply, the Emperor expressed his appreci-
ation of the way in which the British Administration
had discharged its responsibilities, and paid tribute to
the statesmanship, perseverance and faith displayed by
the Commissioner. He had noted with satisfaction the
dignified and competent manner in which the Eritrean
Assembly had accomplished its task, and he congratu-
lated the President and Vice-President on their conduct
of the proceedings. Finally, the Emperor invoked the
blessing of God upon his sons in Eritrea for whom the
Constitution and the Federation would henceforth chart
the course.

492. The three acts relating to the Eritrean Constitu-
tion were thus accomplished. But, as noted above, the
ratification of the Federal Act was still necessary be-
fore the Constitution and the Federal Act could enter
into effect.

Section 2. Ratification of the Federal Act

493. Ratification took place in Addis Ababa on 11
September 1952, at a solemn ceremony at the Menelik
Palace in the capital of the Federation. Following an
announcement by the Minister for Foreign Affairs that
"the instrument of ratification of the Federal Act, as
well as the instrument proclaiming the establishment
of the Federation of Eritrea with Ethiopia . . ." awaited
the Imperial signature, the Emperor set his seal to the
Federal Act in a document, the contents of which are
as follows :
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TEXT OF THE FEDERAL ACT RATIFIED
11 SEPTEMBER 1952

(Imperial Seal)

CONQUERING LION OF THE TRIBE OF JUDAH
HAILE SELLASSIE I

ELECT OF GOD, EMPEROR OF ETHIOPIA

To all to whom these presents shall come, greeting:

Be it known that:
Whereas, on 2 December 1950, Our Delegation to

the United Nations by its affirmative vote given under
Our Order, approved the resolution 390 (V) on Eritrea
•of the General Assembly of the United Nations, Fifth
Session, which resolution was duly adopted on that
•date by the requisite two-thirds majority of the Mem-
bers of the United Nations present and voting ; and

Whereas paragraphs 1 to 7 inclusive of part A of
said resolution read as follows :

"1. Eritrea shall constitute an autonomous unit
federated with Ethiopia under the sovereignty of the
Ethiopian Crown.

"2. The Eritrean Government shall possess legis-
lative, executive and judicial powers in the field of
domestic affairs.

"3. The jurisdiction of the Federal Government
shall extend to the following matters : defence,
foreign affairs, currency and finance, foreign and
interstate commerce and external and interstate com-
munications, including ports. The Federal Govern-
ment shall have the power to maintain the integrity
•of the Federation, and shall have the right to impose
uniform taxes throughout the Federation to meet the
expenses of federal functions and services, it being
understood that the assessment and the collection of
such taxes in Eritrea are to be delegated to the
Eritrean Government, and provided that Eritrea
shall bear only its just and equitable share of these
expenses. The jurisdiction of the Eritrean Govern-
ment shall extend to all matters not vested in the
Federal Government, including the power to main-
tain the internal police, to levy taxes to meet the
expenses of domestic functions and services, and to
adopt its own budget.

"4. The area of the Federation shall constitute a
single area for customs purposes, and there shall be
no barriers to the free movement of goods and
persons within the area. Customs duties on goods
«ntering or leaving the Federation which have their
final destination or origin in Eritrea shall be assigned
to Eritrea.

"5. An Imperial Federal Council composed of
equal numbers of Ethiopian and Eritrean representa-
tives shall meet at least once a year and shall advise
•upon the common affairs of the Federation referred
to in paragraph 3 above. The Citizens of Eritrea
shall participate in the Executive and Judicial
branches, and shall be represented in the legislative
branch of the Federal Government, in accordance
with law and in the proportion that the population
of Eritrea bears to the population of the Federation.

"6. A single nationality shall prevail throughout
the Federation :

"(a) All inhabitants of Eritrea, except persons
possessing foreign nationality, shall be nationals of
the Federation;

"(b) All inhabitants born in Eritrea and having
at least one indigenous parent or grandparent shall
also be nationals of the Federation. Such persons, if
in possession of a foreign nationality, shall, within
six months of the coming into force of the Eritrean
Constitution, be free to opt to renounce the nation-
ality of the Federation and retain such foreign
nationality. In the event that they do not so opt, they
shall thereupon lose such foreign nationality;

"(c) The qualifications of persons acquiring the
nationality of the Federation under sub-paragraph
(a) and (E>) above for exercising their rights as
citizens of Eritrea shall be determined by the Con-
stitution and laws of Eritrea;

"(d) All persons possessing foreign nationality
who have resided in Eritrea for ten years prior to the
date of the adoption of the present resolution shall
have the right, without further requirements of resi-
dence, to apply for the nationality of the Federation
in accordance with federal laws. Such persons who
do not thus acquire the nationality of the Federation
shall be permitted to reside in and engage in peaceful
and lawful pursuits in Eritrea;

"The rights and interests of foreign nationals resi-
dent in Eritrea shall be guaranteed in accordance
with the provisions of paragraph 7.

"7. The Federal Government, as well as Eritrea,
shall ensure to residents in Eritrea, without distinc-
tion of nationality, race, sex, language or religion,
the enjoyment of human rights and fundamental
liberties, including the following :

"(a) The right to equality before the law. No
discrimination shall be made against foreign enter-
prises in existence in Eritrea engaged in industrial,
commercial, agricultural, artisan, educational or
charitable activities, nor against banking institutions
and insurance companies operating in Eritrea;

"(b) The right to life, liberty and security of
person ;

"(c) The right to own and dispose of property.
No one shall be deprived of property, including con-
tractual rights, without due process of law and with-
out payment of just and effective compensation;

"(d) The right to freedom of opinion and ex-
pression and the right of adopting and practising
any creed or religion;

"(e) The right to education;
"(f) The right to freedom of peaceful assembly

and association;

"(g) The right to inviolability of correspondence
and domicile, subject to the requirements of the law;

"(h) The right to exercise any profession sub-
ject to the requirements of the law;

" (0 No one shall be subject to arrest or deten-
tion without an order of a competent authority, ex-
cept in case of flagrant and serious violation of the
law in force. No one shall be deported except in
accordance with the law;

45



"(;') The right to a fair and equitable trial, the
right of appeal to the Emperor for commutation of
death sentences ;

"(k) Retroactivity of penal law shall be excluded.
"The respect for the rights and freedoms of others

and the requirements of public order and the general
welfare alone will justify any limitations to the above
rights"; and
Whereas paragraph 8 of part A of said resolution

provides that the foregoing paragraphs 1 to 7 inclusive
of said resolution shall constitute the Federal Act
which shall be submitted to the Emperor of Ethiopia
for ratification; and

Whereas, as provided by paragraph 13 of part A of
said resolution, Our ratifications of the Federal Act and
of the Constitution of Eritrea are the essential con-
ditions for the entry into force of the same and for the
entry into force of the Federation of Eritrea with
Ethiopia; and

Whereas, on 11 August 1952, by instrument issued
over Our Imperial Subscription and Seal, We did
approve, adopt, and ratify the Constitution of Eritrea;
and

Whereas said Constitution as so approved, adopted
and ratified contains provisions adopting and ratifying
the Federal Act on behalf of the people of Eritrea ;

Now therefore We, Haile Sellassie I, Elect of God,
Emperor of Ethopia, as Crown and Sovereign of the
Empire of Ethiopia as constituted prior to the present
action by Ourselves of Ratification of the Federal Act
as above-recited and quoted, and as henceforth and
from this date constituted by the action and fact of the
present ratification of said Federal Act, do hereby
approve, adopt, and ratify said Federal Act and by such
action and fact do hereby declare, in full force and
effect, the Federation of Eritrea with Ethiopia under
the Sovereignty of the Ethiopian Crown as represented
by Ourselves ; and We do further command of all Our
faithful subjects throughout the Empire of Ethiopia
as henceforth and from this day constituted, full
respect of and obedience to said Federal Act, as now
placed by Ourselves into full force and effect and to all
federal laws issued pursuant thereto.

In witness whereof We have caused the seal of Our
Empire of Ethiopia to be hereunto affixed and have
hereunto subscribed Our Signature.

Given at Our Imperial Court at Addis Abeba, on
this Eleventh Day of the Month of September in the
Year of Our Lord One Thousand Nine Hundred and
Fifty-two, and of our Reign the Twenty-third.

HAILE SELLASSIE I, EMPEROR

Certified correct translation:

(Signed) AKLILOU
Minister for Foreign Affairs
494. The Emperor then went out on the balcony of
the Palace where he addressed the crowd. Giving thanks
for the happy end to twelve years of struggle, he thanked
in particular the United Kingdom Government which
had constantly assisted him, and also paid tribute to
the United States of America which, supported by
France and many other States Members of the United
Nations, has lent its assistance to Ethiopia during the

search for the solution which had been reached that
day. In acknowledging the action of the United Nations,
he observed that the wishes of the peoples of the Federa-
tion had been fully recognized by the two Commissions
of Inquiry, as well as by the Commissioner who, as a
sincere friend of Ethiopia and Eritrea, had carried out
his task in a high-minded and objective spirit.

495. During seven years, from the moment that he
had issued his first statement on the Eritrean question,
the Emperor and his Government had defended the
principles which had now been accepted, rejecting all
offers incompatible with respect for the sacred principle
of the self-determination of peoples. The Government
of Ethiopia had asked that that right be respected in
the case of Libya and Somaliland. With regard to
Eritrea, however, it had claimed not only liberation
from foreign domination, but independence in the sense
of rejoining its homeland.

496. Not only had the inhabitants of Eritrea accepted
union with Ethiopia in the form of Federation, but the
Emperor, in ratifying the Federal Act, had endorsed
it on behalf of his country. The solution was therefore
one of free consent expressed by the peoples them-
selves. Its force and its validity had sprung from the
mutual consent of the peoples involved. Moreover, the
right of self-determination was being expressed in yet
another sense. Not only would Eritreans constitute and
participate in their local government but they, Christians
and Moslems alike, would receive the fruits of self-
determination and freedom through the fullest participa-
tion in all branches and at all levels of the Imperial
Ethiopian Government. In fact, at the present time,
and for many years past, Eritreans were to be found
in significant numbers throughout the branches of the
Government of Ethiopia. Such an unprecedented situa-
tion had justified a statement by the representative of
Cuba, three years previously, that even outright union
of Eritrea with Ethiopia would not constitute annexa-
tion.

497. In order that such participation might be assured
to Eritreans of whatever faith or background, the neces-
sary texts already drawn up by the Emperor gave them
posts in all the organs of the Federal Government and
in the new services resulting from the application of
the Federal Act. For instance decrees had been signed
for the designation of ministers for federal affairs, for
the appointment of Eritreans as members of the
Imperial Senate and as judges of Federal Courts
including the Supreme Federal Court. The Imperial
Parliament, in which Eritrean senators and deputies
would sit, had been convoked by an Order. So that
Eritreans should be assured of the fullest freedom of
choice, it had been decided that they themselves should
elect their representatives to the Ethiopian Chamber
of Deputies. Other Orders would establish the Federal
judiciary, certain existing legislation in Eritrea being
adopted to cover vital matters of federal legislation.

498. The Emperor stated that he was fully aware
that in its recommendation, the United Nations had
recognized the progress achieved by Ethiopia since its
liberation. The necessary sacrifices would be made for
Eritrea, and all its inhabitants—Eritrean citizens and
foreigners alike—would share in the progress and the
mutual benefits deriving from the association of the
two territories.

46



499. That association would give the Federation access
to the sea. The Ethiopian Empire, now grown larger,
would not lose sight of its international responsibilities
and would contribute to the furtherance of the ideal
and to the fulfilment of the principles of collective
security embodied in the Charter of the United Nations.
Ethiopia had an unalterable devotion to that ideal which
would continue to inform and guide its policy.

500. The Doyen of the Diplomatic Corps congratu-
lated the Emperor on that occasion which had consider-
able political and historical significance. The Federation
which would come into being on the ratification of the
Federal Act was a great human achievement doing
honour to those who had conceived it and to those
who had carried it out. The free and willing union of
two brotherly peoples, in these troubled times, was a
striking example of peaceful co-operation and concilia-
tion.

501. The Eritrean Chief Executive followed with an
address in which he pointed out that the Federation
of Eritrea and Ethiopia marked the end of sixty-seven
years of struggle. The natural ties of ethnology and
history would thus be re-established, thereby recogniz-
ing a natural state of affairs. The Eritrean people knew
and appreciated all that the Emperor had done for
them and offered him their loyalty.

502. Conflicting political trends had ceased to exist
among the Eritrean people. They were now united in
their acceptance of Federation with Ethiopia.
503. Both the letter and the spirit of the United Na-
tions resolution, which made provision for the Federa-
tion, had been put into effect by Eritrea. The ratifica-
tion of the Eritrean Constitution and the Federal Act
by the Emperor was an historic event which gave the
Eritrean people faith in their future.
504. The Emperor then thanked the Doyen of the
Diplomatic Corps and the Eritrean Chief Executive.
505. The final legal act for the establishment of the
Federation was thus formally completed. Further, dur-
ing the ceremony, the Emperor gave proof of the
integrity with which Ethiopia intended to observe the
clauses of the United Nations resolution, when, in his
declaration to the people of Ethiopia, he announced the
establishment of federal organs, supplementing the
Federal Act, and the full participation of Eritreans in
the Federal Government. That was the reply full of
promise for the future, given by the sovereign head of
the Federation, to the passage in the Commissioner's
speech on 11 August 1952, in which he had expressed
his confidence in the integrity with which the Govern-
ment of Ethiopia would, he felt sure, respect the au-
tonomy of Eritrea and establish the organs required
to implement the Federal Act.
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Chapter VI

CHARACTERISTIC FEATURES AND LEGAL BASIS OF THE ERITREAN CONSTITUTION OF
10 JULY 1952

Section 1. Provisions of the Eritrean Constitu-
tion deriving from the establishment
of the Federation

A. APPROVAL AND RATIFICATION OF THE FEDERAL ACT

506. Since Eritrea forms part of a Federation, the
legal basis of the Eritrean Constitution must first be
considered within the framework of that Federation.
507. Under the terms of paragraph 12 of the resolu-
tion of the General Assembly of the United Nations,
the Constitution of Eritrea must contain provisions
adopting and ratifying the Federal Act on behalf of
the people of Eritrea. Under the terms of paragraph
8 of the resolution, the Federal Act must also be sub-
mitted to the Emperor of Ethiopia for ratification. Thus
the two parties are invited to adhere to the Federation
of their own free will.
508. The conditions laid down in the resolution have
been duly fulfilled, since the Assembly, by unanimously
adopting article 1 of the Eritrean Constitution—by
which the Federal Act is adopted and ratified—has
confirmed the adherence to the principle of federation
noted by the Commissioner during his consultations
throughout the country.

B. STATUS OF ERITREA

509. The Federal Act establishes the main elements
of the Federal Constitution. These are as follows:

(1) The organs of the Federation, which comprise
the Emperor of Ethiopia, the Imperial Federal Coun-
cil, and the Federal executive, legislative and judicial
branches (paragraphs 1 and 5) ;

(2) The respective jurisdictions of the Federation
and of Eritrea (paragraphs 2, 3 and 4) ;

(3) The nationality of the Federation (paragraph
6).
510. Implementation measures are clearly essential to
complete the structure of the Federation. They must
provide, in particular, for the appointment of the Im-
perial Federal Council and the establishment of the
Federal executive and legislative branches. Just before
the transfer of powers, the Federal Government was
represented solely by the Emperor of Ethiopia, who
is the sovereign of the Federation. It was the duty of
the Emperor to enact the constitutional and other laws
required to supplement the main foundations and es-
tablish the Federal institutions in accordance with the
provisions of the Federal Act.103

511. In view of their importance for Eritrea, the pro-
visions of the Federal Act establishing federal institu-

103 These implementation measures have been initiated. They
were announced by the Emperor in his speech on the ratification
of the Federal Act, cf. chapter V, paragraph 497.

tions, defining the jurisdiction of Eritrea and determining
its financial obligations and rights have been incorpo-
rated in the Constitution.
512. Thus the constitutional status of Eritrea within
the Federation is restated in articles 3, 4 and 5 of the
Constitution which reproduce paragraphs 1, 2 and 3
of the Federal Act almost word for word.
513. The list of matters within the jurisdiction of
Eritrea given in article 5, paragraph 2 of the Con-
stitution, is not exhaustive. It is clearly stated in para-
graph 1 of that article that the jurisdiction of Eritrea
extends to all matters not reserved to the Federal Gov-
ernment.
514. Article 6 of the Constitution reproduces the pro-
visions of paragraphs 3 and 4 of the Federal Act. It is
obvious that the effect of these provisions can in no
way be modified by their incorporation in the Con-
stitution of Eritrea. Article 6 of the Constitution should
be interpreted in the same way as the corresponding
provisions of the Federal Act.
515. Nevertheless the Federation certainly does not
possess a unilateral power of decision as regards the
application of these provisions and the matter was
raised during the discussions of the Representative As-
sembly. Any difficulties which may arise in this coa-
nexion will have to be settled by a federal tribunal
appointed for the purpose by the Federal Government
and consisting of both Ethiopian and Eritrean judges.
516. Finally, the provisions of paragraph 5 of the
Federal Act are incorporated in article 7 of the Con-
stitution. Article 7, paragraph 2, merely reproduces the
second part of paragraph 5 of the Federal Act. Para-
graph 1 of this article supplements the first part of
paragraph 5 by stipulating that Eritrean representa-
tives in the Imperial Federal Council shall be appointed
by the Chief Executive with the approval of the As-
sembly. The supplementary provision does not encroach
upon federal powers. It is natural for the Eritrean repre-
sentatives in the Imperial Federal Council to be ap-
pointed by a procedure fixed by Eritrean law.104

517. It is not unusual for provisions laid down in the
Constitution of a Federal State to be incorporated in
the Constitution of a member State. Many examples
are to be found in the constitutions of the member States
of the American Union.105

i»* A/AC.44/SC.1/R.1, page 26.
105 Thus, article VI, 2 of the Federal Constitution is repro-

duced in whole or in part in the constitutions of Arizona (11,3),
California (1,3), Georgia (XII.l), Idaho (1,3), Maryland (2),
New Mexico (1,1), Oklahoma (1,1), South Dakota (VII,27),
Utah (1,3), West Virginia (1,1), Washington State (1,2),
Wyoming (1,2). Amendment X to the Federal Constitution is
reproduced in the constitutions of Maryland (3), New Hamp-
shire (1,7), and West Virginia. The provisions of amendment
XIV (I) to the Federal Constitution are to be found in the
constitutions of nearly all the States.
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518. During its discussions, the Representative As-
sembly even considered the possibility of including all
the provision of the Federal Act in the Constitution.106

All the provisions of the Federal Act, in fact, are to
be found in the Constitution whether the actual word-
ing of the Federal Act has been reproduced or its sub-
stance retained. Under one form or another these pro-
visions are therefor binding on Eritrea, Ethiopia and
the Federation simultaneously.

C. FEDERAL NATIONALITY AND ERITEEAN CITIZENSHIP

519. Article 8 of the Constitution refers to the pro-
visions of paragraph 6 of the Federal Act concerning
nationality in the Federation. It recognizes the existence
of a single nationality throughout the Federation. The
regulations of nationality rights is clearly a function
of the Federal legislature.
520. Article 8 of the Constitution also refers to the
Eritrean citizenship expressly mentioned in paragraph
б (с) of the Federal Act. It leaves the conditions for
acquiring Eritrean citizenship to be fixed by law.
521. Federations frequently recognize citizenship of
their member States, apart from the nationality of the
Federation. This is true for instance of Switzerland107.
Conditions for the acquisition of such citizenship are
laid down sometimes in the Constitution, sometimes by
law and sometimes by the Constitution and the laws
giving effect to it.108 In the organic law which amplifies
clauses of the Constitution relating to the1 election of
the Assembly, Eritrean citizens are defined as follows:
"Any person who has acquired Federal nationality in
Eritrea under the provisions of paragraph б of the
Federal Act or who has acquired Eritrean citizenship
under any other law for the time being in force".
522. Article 9 of the Constitution of Eritrea provides
that on the basis of reciprocity, Federal nationals who
are not Eritrean citizens shall enjoy the same rights
as Eritreans. The two paragraphs of article 9 are com-
plementary, not contradictory. The exercise of political
rights in Eritrea by nationals of the Federation and
by Eritreans is governed by the Constitution and the
laws in force.
523. The equality of rights thus accorded in Eritrea
to nationals of the Federation is subject to the grant,
in Ethiopia, of the same privileges to nationals of the
Federation who are not Ethiopian citizens. This is the
sense of the reciprocity clause.
524. Similar provisions are to be found in most
Federal Constitutions.109 The only difference is that
the reciprocity clause is not included ; it is not required,
since the provisions of a federal constitution are equally
applicable to all member groups, and reciprocity is thus
compulsory. But since the Constitution of Eritrea is
not law in the other part of the Federation, it is under-

go6 A/AC.44/R.56, page 3.
1 0 ? Constitution of Switzerland, Article 43 of paragraph 1.
1 0 8 The Constitution of the Canton of Appenzell, Switzerland,

provides at the end of article 4 that "Detailed provisions for
acquiring the status of citizen of the Canton shall be fixed by
law". Cf. Constitution of Geneva, articles 18-20.

1 0 9 Article IV, section 2, paragraph 1 of the United States
Constitution provides t h a t : " T h e Citizens o í each State shall
be entitled to all Privileges and Immunities of Citizens in the
several States". Article 43 of the Constitution of Switzerland
provides that : "A Swiss national having an established domicile
shall, in the place of such domicile, enjoy full rights as a citizen
of the Canton and as a burgess of the commune". Article 45
guarantees the right to establish domicile.

standable that the reciprocity clause in article 9 had
to be included. It guards against any violation of equal-
ity of rights to the detriment of Eritrean citizens. More-
over in the absence of any provision in the Federal
Act, the provisions of article 9 could not have been
unilaterally enacted as Federal law without the agree-
ment of Eritrea. This agreement is given by the Con-
stitution.
525. The reciprocity clause establishes equality of
treatment of nationals of the Federation, whether they
are resident in Eritrea or in Ethiopia. It does not re-
quire persons possessing federal nationality to be guar-
anteed the same rights in both parts of the Federation.
It provides that equality of treatment shall be reciprocal
and this is sufficient.110

D. REPRESENTATION OF THE EMPEROR OP ETHIOPIA
IN ERITREA

526. Article 10 of the Constitution provides that there
shall be a representative in Eritrea of the Emperor of
Ethiopia. The legal justification and effect of such
representation must now be considered.
527. The problem was to give the Emperor's Repre-
sentative constitutional status by including this office
in the Eritrean constitutional system without impairing
the autonomy of Eritrea, and thus to establish a link
between the Crown, at the head of the Federation, and
the democratic institutions of Eritrea. On this, as on
various other questions, the Federal Act contains no
express provision. The Federation it establishes is,
however, a monarchy under the sovereignty of the
Ethiopian Crown.
528. In federal monarchies, the Sovereign and the
Crown are the symbol of federation. They are repre-
sented in the different parts of the federation.111

529. In his capacity as Sovereign of the Federation,
the Emperor may constitutionally instal a representa-
tive in Eritrea with the duty of co-ordinating112 Federal
services in that country, providing liaison with the
Eritrean Government and receiving the petitions to
the Emperor provided for in paragraph 7 (/) of the
Federal Act. Such an appointment would be compatible
with the provisions of the Federal Act and would in
no way encroach on Eritrean jurisdiction.
530. Thus, there was no legal reason why provisions
concerning the representation of the Emperor should
not be included in the Eritrean Constitution, provided
that the autonomy of Eritrea and the democratic char-
acter of its institutions were not directly or indirectly
impaired. It will be observed that as regards Eritrean

110 This is the interpretation placed upon article IV, section
2, paragraph 1 of the Constitution by the Supreme Court of the
United States. (See W. W. Willoughby. The Constitutional
Law of the United States, New York, 1929, Vol. I, section 160,
page 287.)

111 This is true of the Federal States of the Commonwealth
(Canada and Australia). There are representatives of the
Crown in the Provinces of Canada and in the member states :
Constitution of Canada (British North American Act of 1867
and subsequent amendments), articles 58 to 60; Constitution of
the Commonwealth of Australia, (article 110) and Constitutions
of the various member states.

112 The appointment of co-ordinators for federal services in
the member states, Le., of true representatives of the President,
has often been considered in a republican federal State such as
the United States of America. The constitutional nature of
such an appointment has never been called in question. More-
over, the President of the United States takes precedence at
official ceremonies of member states.
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affairs the functions assigned to the Emperor's Repre-
sentative by the articles of chapter II are purely formal.
531. Article 10 does not prescribe the procedure for
appointing the Emperor's Representative. This appoint-
ment rests with the Emperor; but the usual practice
would be for the Imperial Government unofficially to
consult the Chief of the Eritrean Executive.113

532. Articles 12 and 72 of the Constitution concern-
ing the investiture and swearing-in of the Chief Execu-
tive, article 73 concerning the swearing-in of Secretaries
of Executive Departments, article 13 concerning the
speech from the throne and the opening and closing of
sessions of the Assembly and articles 15 and 58 con-
cerning the promulgation of legislation assign only
formal duties to the Emperor's Representative.
533. The Emperor's Representative invests the Chief
Executive, but plays no part in his appointment. The
Chief Executive is elected by the Assembly, and it is
the duty of the President of the Assembly to proclaim
the election of the candidate obtaining the necessary
number of votes, in accordance with article 68 of the
Constitution. The President of the Assembly will offi-
cially inform the Emperor's Representative of the name
of the candidate elected. The Emperor's Representative
is obliged to carry out the investiture but has no right
to supervise or investigate the election of the Chief
Executive. Under the terms of article 12 of the Con-
stitution, the investiture is a mere formality. It marks
the formal assumption of office by the Chief Executive.
534. The same legal interpretation should be placed
upon the swearing-in prescribed in articles 12, 72 and
73 of the Constitution. The wording of the oath is pre-
scribed in the Eritrean Constitution. The oath is sworn
to the Assembly before the Emperor's Representative.
The latter cannot, by his abstention, prevent the Chief
Executive or the Secretaries of Executive Departments
from taking office.
535. The speech from the throne provided for in
article 13 of the Constitution enables the Emperor,
through his Representative, to deal with affairs of com-
mon interest to the Federation and to Eritrea. The
speech may not deal with the domestic affairs or internal
policy of Eritrea and may not be followed by any dis-
cussion or vote of the Assembly, whether favourable
or unfavourable. The speech does not bind the Chief
Executive or the Eritrean Assembly in any way.11*
536. Promulgation by the Emperor's Representative,
as provided in article 15 and article 58, paragraphs 4
and 5, of legislation adopted by the Assembly, is a mere
formality. The Emperor's Representative is required
to promulgate such legislation within the time limits
prescribed in the above-mentioned provisions.
537. In order that a law may not be prevented from
coming into effect by failure to promulgate, the Con-
stitution provides (article 58, paragraph 6) that if it
is not promulgated within the time limit laid down,
a law shall eotne into effect after publication by the
Chief Executive."*

«» With regard to the States of the Commonwealth, the Im-
perial Conference of 1930 (Ctnd. 3717 HMSO, London, 1930)
stated that: "The parties interested m the appointment of a
Governor-General erf A Dominion are His Majesty the Kiag,
whose representative he is, and the Dominion concerned".

114 It would be in conformity with parliamentary practice for
the speech from the throne to be communicated in advance to
the President of the Assembly and to the Chief Executive.

538. Article 14 and article 58, paragraphs 2 and 3
of the Constitution give the Emperor's Representative
the right to request that legislation adopted by the
Assembly be reconsidered.
539. This provision does not give the Emperor's
Representative the power to intervene in the domestic
affairs of Eritrea. It establishes a political procedure
for settling conflicts of jurisdiction which may arise
between the Federation and Eritrea.
540. The Constitution of Eritrea provides certain safe-
guards for this procedure. A request for reconsideration
is only admissible if it relates to a law which "encroaches
upon Federal jurisdiction, or involves the international
responsibility of the Federation". The reasons for the
request must be stated and it must be transmitted to
the Chief Executive within twenty days after the voting
of the law by the Assembly.
541. During its second debate, the Assembly must
consider whether the law complained of is in conformity
with the Federal Act or not. It merely verifies the con-
stitutionality of the law adopted, taking the observations
of the Emperor's Representative into consideration.
542. This procedure is clearly incomplete and limited.
It only applies to Eritrean and not to Federal laws.
It does not necessarily result in a final decision on the
constitutionality of the law complained of, for the As-
sembly can nevertheless proceed to adopt the law
alleged to be unconstitutional by a two-thirds majority
vote.
543. The existence of the Imperial Federal Council
will allow the representatives of Eritrea to express their
opinion on federal laws which they might regard as
encroaching on Eritrean jurisdiction.
544. The existence of this procedure does not, how-
ever, remove the need to establish appeal procedure
with the necessary safeguards.
545. These safeguards can only be provided by the
setting up of an impartial Supreme Court with powers
to settle conflicts of jurisdiction between the Federation
and Eritrea in the final instance.116

115 It is the duty of the Chief Executive to publish any laws
not promulgated by the Emperor's Representative within the
constitutional time limit. Failure to discharge this duty would
be a serious violation of the Constitution coming within the
scope of article 75 concerning removal from office of the Chief
Executive.

« e Report of the Panel of Legal Consultants, A/AC.44/SC.
1/R.l. Generally speaking, comparative constitutional law
shows that the constitutionality of laws is tested both by court
procedure and by political machinery. The President of the
United States of America who, under article I, section 7, para-
graph 2 of the Constitution, has power to ask for reconsideration
of laws adopted by Cortgress, makes frequent use of this power
to return, for reconsideration, laws he considers to be unconsti-
tutional. President Taf t's message to Congress on 28 February
1913, alleging the unconstitutional nature of the Webb-Keayoa
Act concerning the transportation of spirituous liquors in
inter'State commerce, elearly showed up the effect oí this polit-
ical safeguard as compared with judicial safeguards. (W. W.
WHlougbby, The Conttitutioital Law e/ the United States, yol.
2, page 974). Under article 36, paragraph 2 of the Constitution,
the President of the FreBch Republic, acting on the advice ef
the Pre$ident of the Council, may ask Paiiiament to reconsider
a tew. This procésente ate© enables him to request the Assem-
blies to reconsider lew» regarded as unconstitutional (Message
of 1 August, 1949, J.O.R.F. Deb. Parí. Ase, Nat., 14 October
1949). Under the Constitution of the USSR, the ««stitetien-
ality of laws of the Federated Republics is tested by political
procedure ; authority for this purpose is vested in the Supreme
Soviet of the Union by article 14 (rf) of the Constitution of 1936.
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E. RATIFICATION BY THE EMPEROR OF ETHIOPIA OF
AMENDMENTS WHICH MIGHT BE MADE TO THE
CONSTITUTION

546. Article 93, paragraph 3 of the Constitution pro-
vides that any amendments thereto will enter into effect
after ratification by the Emperor of Ethiopia. The reso-
lution of the United Nations General Assembly provides
(paragraph 13) that the Constitution of Eritrea shall
enter into effect following ratification of the Federal
Act and the Constitution by the Emperor of Ethiopia.
The Constitution follows up this provision by giving
permanence to the intervention of the Sovereign of the
Federation.

547. From a strictly legal standpoint the intervention
of the Emperor of Ethiopia appeared essential. The
Constitution could not enter into force without ratifica-
tion by the Emperor. His ratification was given to a
particular text and any modification or amendment of
that text must therefore be ratified by him. This is the
application of a traditional principle of law, namely the
principle of the converse act or identity of procedure.117

Against this principle of the converse act it could, how-
ever, be objected that ratification by the Emperor of
Ethiopia is not prescribed in the Federal Act. Such
ratification is required by the General Assembly's reso-
lution, together with approval by the United Nations
Commissioner, as a condition for the entry into force
of the new Constitution. It is not prescribed for the
future.

548. The main legal basis of article 93, paragraph 3,
of the Constitution is to be found in the practice of
Federal States. The Constitutions of the member States
are directly or indirectly subject to examination by the
federal State. The purpose of such examination is to
ensure that local constitutions respect the principles
laid down in the Federal Constitution.118

549. Thus the provision contained in article 93, para-
graph 3, might appear in the Federal Constitutional
Laws enacted to implement the Federal Act. In order
to avoid any difficulty of interpretation, however, it

117 The same legal principle was applied by the Panel of
Legal Consultants when considering amendment of the Federal
Act. The principle is defined by Professor Ch. Rousseau as fol-
lows : "Rules of law, whether derived from treaties or laws,
remain legally binding so long as they have not been duly abro-
gated by the procedure used for their formulation" (Principes
généraux du Droit international public, Vol. I, No. 234).

118 Article 6 of the Federal Constitution of Switzerland pro-
vides that: "The Cantons must request the Confederation to
guarantee their Constitutions".

The Constitution of the USSR provides as follows:
"Article 14. The jurisdiction of the Union of Soviet Social-

ist Republics, as represented by its higher organs of State
power and organs of State administration, embraces : (d)
Control over the observance of the Constitution of the USSR
and ensuring conformity of the Constitutions of the Republics
of the Union with the Constitution of the USSR.

"Article 16. Each Republic of the Union has its own Con-
stitution, Which takes account of the specific features of the
Republic and is drawn up in full conformity with the Consti-
tution of the USSR."
Article IV, section 4, of the Constitution of the United States

of America provides that :
"The United States shall guarantee to every State in this

Union a Republican Form of Government".
The Constitution of Libya contains the following provision :

"Article 177. Each province shall formulate its own Or-
ganic Law provided that its provisions are not contrary to the
provisions of this Constitution."
All these provisions are designed to ensure conformity of the

Constitutions of member States with the Federal Constitution.

seemed advisable to insert this provision in the Con-
stitution as well. The Assembly supported this view
unanimously, except for four abstentions.119

550. Ratification of amendments to the Constitution
by the Emperor of Ethiopia is all the more necessary
because paragraph 7 of the Federal Act requires the
Federal Government to ensure respect for human
rights and fundamental liberties in Eritrea. The
Federal Government must therefore be in a position
to prevent suppression or restriction of these rights
and freedoms by the Eritrean Constitution.
551. The purpose of federal ratification, however, de-
fines its scope. Refusal of ratification will only be
possible in respect of amendments at variance with the
provisions of the Federal Act, and in such a case rati-
fication must be refused.

Section 2. Provisions of the Eritrean Constitu-
tion concerning human rights and
fundamental freedoms

552. Paragraph 7 of the Federal Act contains a decla-
ration of the human rights and fundamental freedoms
established in Eritrea. These rights and freedoms must
be guaranteed by the Federal Government.
553. These guarantees appear in paragraph 7 in a
twofold form. First, the general principle of respect
for human rights and fundamental freedoms is laid
down. Secondly, these rights and freedoms are enu-
merated in a non-restrictive list. Article 22 of the Con-
stitution reproduces paragraph 7 of the Federal Act
in full and the succeeding articles explain and amplify
its provisions.
554. In principle, these provisions concerning funda-
mental rights and freedoms guaranteed by the Federal
Act and the Eritrean Constitution, have the force of
imperative legal rules with immediate effect, applicable
by the Supreme Court. By way of exception certain
provisions of paragraph 7 of the Federal Act and
chapter IV of the Eritrean Constitution must be put
into effect by legislation before they can be applied.
Examples are paragraph 7 (e) of the Federal Act,
articles 22 (e) and 31, paragraph 1, of the Constitution
concerning the right to education and freedom to teach
and article 33, paragraph 1 of the Constitution concern-
ing the protection of working conditions.120 It will be
for the judicial branch to recognize any such exceptional
cases.
555. The fundamental rights and freedoms directly
guaranteed by the Constitution may be amplified and
defined by ordinary laws. The final sub-paragraph of
paragraph 7 of the Federal Act lays down that no limita-
tions may be applied to these rights unless they are
justified by respect for the rights and freedoms of others
or by the requirements of public order and the general
welfare. This provision is reproduced in article 34 of
the Constitution, which stipulates, in a second para-
graph, that the law may in no case impede the normal
enjoyment of fundamental rights and liberties. Finally,
article 77 of the Constitution prohibits legislation by
the Chief Executive in this field, in which the Assembly
has sole competence.

i « A/AC.44/R.136, page 2.
120 Such provisions may be compared with certain constitu-

tional texts in force which are recognized as guiding principles
in social policy : Constitution of Ireland, article 45 ; Constitu-
tion of India, part IV.
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556. Thus the Constitution provides for the protec-
tions of rights and freedoms. In case the other organs
of the State, the Assembly and the Executive, should
fail in their duties, it gives the Supreme Court the means
of exercising effective control over legislation concern-
ing these rights. For it affirms that liberty is the rule;
any restrictive provision of the law must be justified,
must come within the scope of the exceptions expressly
prescribed and may not suppress the rights guaranteed.
The judicial branch is therefore made the guardian of
individual rights and fundamental freedom. It can only
perform this task if it is completely independent, as
prescribed" in article 86, paragraph 3, of the Constitu-
tion. The function thus assigned to the judicial branch
is in conformity with constitutional practice in many
modern States.121

557. It will also be the duty of the Federal Govern-
ment to ensure that Eritrean laws respect human rights
and fundamental freedoms. This duty is expressly laid
upon it by paragraph 7 of the Federal Act. Among
the means by which the Federal Government may dis-
charge this duty is the power given to the Emperor's
Representative to request reconsideration of Eritrean
laws.122

558. If the Federal Government should fail to provide
the guarantees prescribed in paragraph 7, the Federa-
tion may be held responsible internationally.

559. The content and sources of the rights and free-
doms guaranteed have already been analysed. It is
sufficient to point out that the Universal Declaration
of Human Rights is the direct source of the correspond-
ing articles of the Federal Act and the Eritrean Con-
stitution.123

560. From a legal standpoint, it is necessary to con-
sider what persons enjoy these rights and freedoms.
Paragraph 7 of the Federal Act begins as follows:
"The Federal Government, as well as Eritrea, shall
ensure to residents in Eritrea... "124 In principal
Human Rights are guaranteed to all persons in Eritrea
In certain respects, however, the status of persons who
reside in Eritrea differs from that of those who are
merely transients. Certain restrictions may be applied
to the latter in keeping with a practice which is wide-
spread in democratic States especially as regards public
freedoms. 0\

561. Article 36 of the Constitution provides that na-
tionals of the Federation as well as foreign nationals
shall have the right to respect for their personal status.
This provision was particularly necessary in a country
embracing communities with wide social and religious
differences. It applies the principles laid down in the
last paragraph of the preamble to the United Nations
General Assembly's resolution and guarantees respect

121 Examples are provided by the United States of America,
Eire, Canada, Australia, India, many South American Repub-
lics, Italy and Switzerland (Cantonal legislation). Moreover,
in countries where it is left mainly to the ordinary law to de-
fine the scope of liberties, the judicial branch always plays an
important part in protecting individual liberties against arbitrary
regulations and acts of the executive authorities.

122 Articles 14 and 58 of the Constitution.
123 See Chanter IV, section 3 of this report.
124 The French translation states : "à toutes les personnes qui

résident en Erythrie".

for the traditions and religions of the inhabitants.125

Moreover, article 36 of the Eritrean Constitution per-
mits the development of personal status.
562. With regard to foreign nationals, the terms of
the article imply that their own national law will be
applied to their personal status. This rule is recognized
by the private international law of many modern States
and is traditionally accepted in Ethiopia.126

Section 3. Provisions of the Eritrean Constitu-
tion embodying the principles of
democratic government

563. The United Nations General Assembly's resolu-
tion instructs the Commissioner that "the Constitution
of Eritrea shall be based on the principles of democratic
government" (paragraph 12).
564. The classical forms of democratic government are
direct government, semi-direct government and repre-
sentative government. The first two forms obviously
had to be rejected in Eritrea as far as the central
government is concerned. Representative democracy
requires all political institutions to be directly or in-
directly based on election by the people, i.e., on the
franchise. It requires that the franchise shall not be
limited for reasons of birth, means or education. These
fundamental requirements may be satisfied, from a legal
standpoint, by a wide variety of political systems, the
commonest of which are the parliamentary system, the
presidential and directorial systems and the intermedi-
ate types partaking of both these systems.127

565. In the present instance, the choice was suggested
by the social structure of the country. The aim was to
establish stable government institutions exercising
mutual restraint on one another and based on a free
vote. A parliamentary system without deep historical
roots dangerously weakens the executive power. A
presidential system in a new democracy might facilitate,
autocratic schemes. The Constitution adopted in Eritrea
endeavours, as far as legal technique permits, to avoid
both these dangers. It establishes a what may be called
a semi-presidential system.
566. The Eritrean Constitution creates a strong Ex-
ecutive having wide powers, but elected for a fixed term
by the Assembly. It strengthens the electorate, and
hence the Assembly, by entrusting the supervision of
electoral rolls and proceedings to an organ independent
of the Executive, namely the Electoral High Commis-
sion. It limits the powers of the Executive by placing
the Civil Service and the corps of public officials under
the authority of an independent Civil Service Commis-
sion.
567. The analysis of the provisions of the Constitu-
tion concerning government organs and functions will

125 The Declaration of Constitutional Principles adopted by
the United Nations General Assembly for Somaliland lays down
a similar rule. Article 9, paragraph 1 guarantees to the inhabi-
tants : "The preservation of their personal and successional
status with due regard to its evolutionary development." (A/
1294) Similarly, article 192 of the Constitution of Libya pro-
vides that : "The State shall guarantee rspect for the systems
of personal status of non-Moslems." (A/C.32/Council/R.174).

126 M. Marein, General Adviser to the Imperial Ethiopian
Government: The Judicial System and the Laws of Ethiopia
(Rotterdam, 1951) pp. 113-114, 116-117, 119-121.

127 English writers use the terms parliamentary (or execu-
tive) government and non-parliamentary (or fixed) government
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show how the desired balance between the powers has
been achieved.

A. T H E ELECTORATE

568. Under the Eritrean Constitution the composition
and organization of the electorate and electoral proceed-
ings are outside the control of the Executive.
569. The composition of the electorate is based on
the principle of universal suffrage. Under the terms of
article 20 of the Constitution all men are entitled to
vote provided that they possess Eritrean citizenship,
have attained the age of twenty-one years and are under
no legal disability.128 The only limitation of the prin-
ciple of universal suffrage is the exclusion of women
from the electorate, but this merely means that it is
not yet possible in Eritrea to achieve the common ideal
proclaimed by the Universal Declaration of Human
Rights.

570. The independence of the electorate and the effec-
tiveness of its action depend to a large extent on a com-
plete and accurate census of all voters.
571. In order to ensure that the electoral rolls are
accurately drawn up, the Constitution establishes, in
article 45, an Electoral High Commission consisting
of three persons appointed by the Supreme Court. This
method of appointment ensures its independence and
impartiality, thus providing the electorate with all the
desirable guarantees ; the High Commission is respon-
sible not only for compiling the electoral rolls, but also
for supervising all electoral proceedings and for pre-
venting or putting a stop to irregularities.

572. The whole machinery of the electoral system is
described in chapter VII on the organic laws, in the
analysis of the Electoral Act.129

B. REPRESENTATIVE ORGANS

573. The Constitution establishes two organs repre-
senting the Eritrean people at different stages, the As-
sembly and the Chief Executive. The Assembly, which
is elected by the electorate, in turn elects the Chief
Executive.

(1) The Assembly
574. The Constitution establishes a uni-cameral
system (article 39). There are many reasons for this
choice.130 On financial grounds it was necessary to avoid
overloading the political structure of a country with
limited resources. It was advisable to take account of
the number of qualified persons available to per-
form parliamentary, governmental and administrative
duties.131

575. Articles 42, 53-55 and 70 define the status of
members of the Assembly.
576. In accordance with a traditional constitutional
rule, eligibility to the Assembly presupposes firstly
qualification for being registered as a member of the

1 2 S The Commissioner, in collaboration with the British Ad-
ministration, has prepared a draft electoral law which defines
such disabilities See chapter VII, section 3 С (Ь) below.

1 2 B The draft Organic Law jointly prepared by the Commis-
sioner and the British Administration laid down conditions for
establishing and revising the electoral rolls, the rules applicable
to electoral proceedings and the legislative, administrative and
judicial powers of the Electoral High Commission.

1 3 0 See above, chapter I, section 2. С and D. 2, (d) (1).
* 3 1 A/AC.44/R.69 page 3 and R.70.

electorate. Such qualification is sufficient without in-
scription on an electoral roll. In other words the Con-
stitution requires possession of the right to vote but
not its exercise. In addition to possession of the right
to vote there are other conditions (article 42). The age
for eligibility is fixed at 30 years; officials of the Eri-
trean or Federal Government are not eligible unless
they have resigned at the time of presenting their candi-
dature; candidates for election to the Assembly must
prove that they have been resident in Eritrea for three
years and have resided in their constituency for two-
years during the last ten years. Members of the As-
sembly are eligible for re-election (article 47, paragraph
2).

577. The incompatibility of the office of a public offi-
cial with membership of the Assembly is especially
important in Eritrea, where it is necessary to protect
from political influences the new corps of officials on
whose integrity and efficiency the sound administration
of the autonomous unit will depend.

578. The meaning of the term "official" will have to-
be accurately defined by law. The Constitution refers,
in principle, to persons having the status of public offi-
cial and coming under the authority of the Civil Service
Commission provided for in article 82.132

579. The Chief Executive and the Secretaries of Ex-
ecutive Departments are also officials of the Eritrean
Government. They are ineligible unless they have re-
signed at the time of presenting their candidature. In-
eligibility of the Chief Executive and the Secretaries
of Executive Departments and the incompatibility of
their functions with membership of the Assembly also<
follow from articles 69 (1), 70 and 75 of the Constitu-
tion. The Chief Executive and Secretaries of Executive
Departments are not responsible to the Assembly.
Hence parliamentary status and discipline could not
be applied to them. Their functions are therefore in-
compatible witn membership of the Assembly.

580. Again, other grounds of incompatibility may be-
established by law.

581. The Constitution confers on members of the
Assembly those immunities (irresponsibility and in-
violability) that are essential to the free exercise of
their functions (article 54). It ensures their material
independence by according them a remuneration fixed
by law (article 55).

582. The Constitution fixes the term of office of the
Assembly at four years (article 47, paragraph 1). But
the Assembly does not sit continuously during that
period. The provisions governing its sessions are laid
down in the Constitution (articles 48, 49, paragraph
4, and 78, paragraph 3).

583. In accordance with regular constitutional prac-
tice, the Assembly is granted wide powers of self-
organization. These powers it exercises in adopting its
own rules of procedure (article 51). The Constitution
merely stipulates that a quorum shall comprise two-
thirds of the members of the Assembly (article 50).
It provides for the election of officers at the opening-
of the first regular session of each year (article 52)
and grants such officers the right, when the Assembly

133 This principle is followed in the organic law drafted
jointly by the Commissioner and the British Administration-
See chapter VII, section 3 G below.
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ia not in session, to raise the immunity of members of
the Assembly (article 54, paragraph 2, second sub-
paragraph) .

584. Article 60, paragraph 1, refers to a Finance Com-
mittee. In addition, the Constitution implicitly contem-
plates the creation of other committees by empowering
the Chief Executive, whose right of access to the As-
sembly is recognized, to be represented in the Assembly
and its Committees by the Secretaries of Executive
Departments (article 76, paragraph 7) . These pro-
visions, in conjunction with the Chief Executive's right
to intervene during debates and again before the closure,
limit the Assembly's powers of self-organization.

(2) The Chief Executive

585. The executive power is vested in a single person,
the Chief Executive (article 67). The Constitution
rules out the collégial or directorial system. Such is
the contemporary tendency. Even in parliamentary gov-
ernments the reins of government are left more and
more in the hands of the Prime. Minister or the Presi-
dent of the Council. His ministers are associates, not
equals.
586. The Chief Executive is assisted by Secretaries
of Executive Departments.

587. The appointment of the Chief Executive rests
with the Assembly. He is appointed by election at the
opening of each new legislature (article 68, paragraph
3). The intention in making the duration of the legisla-
ture and the term of office of the Chief Executive iden-
tical was to establish a constant link of mutual confidence
between the two powers.

588. Eritrean citizens having attained the age of thirty-
five years and in possession of their political rights are
eligible for the office of Chief Executive (article 68, para-
graph 2).133 Members of the Assembly, public officials
and judges are eligible. But in the event of a candidate
who performs one of these functions being elected to
the office of Chief Executive he must choose between
his new and his former post, the office of Chief Execu-
tive being incompatible with any other public office or
legislative function.

589. The election procedure is governed by article 68,
paragraph 1 of the Constitution. Election is by secret
ballot, a two-thirds majority of the votes cast being
required. Votes must be cast by at least two-thirds of
the members of the Assembly in office, that is to say,
the constitutional quorum (article 50). If no candidate
obtains the required majority at the first ballot, another
ballot is held among all the candidates, except the can-
didate receiving the least number of votes, and so on
until a candidate obtains the required majority.

590. It should be pointed out that the Constitution
does not forbid the introduction of new candidates after
each ballot. But if any such new candidate receives the
least number of votes he is eliminated from the next
ballot. No candidate thus eliminated can stand again,
at least not in the next ballot.134

133 The Chief Executive is eligible for re-election (article 68,
paragraph S) .

134 This question should be carefully settled, within the frame-
work of the constitutional provisions, in the Assembly's rules of
procedure.

591. The Constitution provides no solution should
this procedure fail after several ballots. The Chief Ex-
ecutive can be elected only by a two-thirds majority;
a simple majority was regarded as insufficient by the
constituent Assembly, which has thus made it necessary
for future Eritrean Assemblies to display a spirit of
conciliation and compromise.135 But if no candidate
obtains the constitutional majority the Chief Executive
in office will retain his post provisionally.

592. Should the office of Chief Executive fall vacant
during the term of office of a legislature a new election
is held by the same procedure. This election must be
held within fifteen days of the office falling vacant
(article 68, paragraph 4, and article 75, paragraph 3).

593. The designation of an acting Chief Executive
lies with the Chief Executive in office, who designates
one of the Secretaries of Executive Departments to act
for him if he is temporarily prevented from discharging
his duties or if his post falls vacant, until such time as
a new Chief Executive is elected (article 71). The Chief
Executive has practically a free choice. He has merely
to give the person he selects a post as Secretary of an
Executive Department, if he does not already hold one.
But it is essential that such designation should take
place as soon as the Chief Executive has been elected.
Furthermore, the Chief Executive may modify his choice
at any time during his period of office.136

594. The Chief Executive may cease to hold his office
for various reasons.

595. The Chief Executive's term of office normally
comes to an end on the election of a new Chief Execu-
tive, which takes place, in accordance with the Con-
stitution, at the opening of each new legislature (article
66, paragraph 3 ). It may also be terminated during the
legislature by the death, resignation or removal from
office of the Chief Executive. The exceptional procedure
governing removal from office is described in detail in
article 75 of the Constitution. It is based on the classic
traditional provisions with regard to disqualification.
The Assembly may only decide to impeach the Chief
Executive before the Supreme Court by a two-thirds
majority of its members.

596. On the other hand, the Assembly may in no
case dismiss the Chief Executive. The latter is aot
responsible to the Assembly. He is independent of the
Assembly throughout the whole of his term of office.
In other words, in relation to the Assembly he is in
the same position as members of the Assembly in rela-
tion to the electorate. The Chief Executive represents
the Assembly as the latter represents the electorate.
This situation is characteristic of a non-parliamentary
system.

135 This system is not exceptional. I t is found in parliament-
ary constitutions. The appointment of the President of the
Council in France requires an absolute majority of the mem-
bers comprising the Assembly (article 45 of the French Consti-
tution) . A similar system is applied, under the Italian Constitu-
tion, for the election of the President of the Republic (article
83) . The Basic Law of Western Germany for the election of
the Chancellor (article 63) and the Korean Constitution for the
election of the President of the Republic (article S3) provide
that a simple majority shall finally suffice, if no candidate would
otherwise be elected.

136 The acting Chief Executive, on assuming office after the
resignation or death of the Chief Executive, must also designate
an acting Chief Executive.
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597. The Constitution defines the organizational prin-
ciples of the Executive. It leaves to the law the task
of applying these principles.187

598. The Secretaries of Executive Departments are
appointed and dismissed by the Chief Executive. They
assist, and are responsible to, him (article 69). They
may be periodically convened in council by the Chief
Executive. This council has no power of decision
(article 74).

C. LEGISLATIVE FUNCTIONS AND CONSTITUENT POWER

(1) Functions of the Assembly
599. The Assembly votes the laws (article 56). It
constitutes the supreme legislative authority. The pro-
cedure for the drafting and adoption of laws is laid
down in the Assembly's rules of procedure (article 57,
paragraph 2). Nevertheless, the Constitution provides
that the initiative in submitting laws lies with the in-
dividual members of the Assembly and the Chief Execu-
tive (article 57, paragraph 1).
600. The laws adopted by the Assembly are imme-
diately transmitted by the President of the Assembly
to the Chief Executive. The date on which a law is
voted is of considerable importance, since it initiates
a period of twenty days within which the Emperor's
Représentative may, on the grounds already stated,
request reconsideration of the law and the Chief Execu-
tive himself may also request reconsideration (article
58, paragraphs 3 and 4). This right conferred on the
Chief Executive is met with in other Constitutions.138

601. Where no request for reconsideration has been
submitted before the expiry of this time-limit of twenty
days, the law must be promulgated and published in
accordance with the procedure set forth in article 58,
paragraphs 4, 5 and 6, and article 76, paragraph 5. The
same applies where, after reconsideration has been re-
quested, the law has been adopted by the Assembly
by a two-thirds majority.
602. The law which has been promulgated and pub-
lished may be challenged as unconstitutional before the
Supreme Court (article 90, paragraph 3). Should the
law conflict with the Constitution, the latter shall pre-
vail.
603. Among the legislative functions of the Assembly,
special mention must be made of its competence in
budgetary matters. The Constitution of Eritrea lays,
down principles and rules governing the drafting and
adoption of the budget, its implementation and the
supervision of its implementation. Provision is made
for laws to be enacted embodying those principles and
rules.139

604. In accordance with a practice constantly encoun-
tered in comparative budgetary law, the budget is drafted

is? Thus article 69, paragraph 4, leaves the number and the
functions of Secretaries of Executive Departments to be pre-
scribed by law. The Commissioner has prepared a draft law on
this point in conjunction with the British Administration. See
chapter VII, section 3 В below.

líe jfor example, in varying forms, in the Constitutions of
Czechoslovakia (articles 58 and 59), Finbnd (article 19),
France (article 36), Iceland (article 26), Italy (article 74),
Norway (articles 78 and 79) and the United States of America
(article 7, section F ) .

i»9 "phe organic law on the Budget drafted jointly by the
Commissioner and the British Administration is examined in
chapter VII, section 3 D of this report.

by the government (article 59). The Chief Executive's
draft budget is examined by the Assembly Finance
Committee, a general debate on it being held in the
Assembly, at the beginning of the second regular session
(article 60, paragraphs 1 and 2). Following this general
debate, the Chief Executive must submit to the Assem-
bly a revised draft budget including any suggestions
made by it which he may see fit to incorporate. It thus
rests with the Assembly to adopt suggested amendments
to the budget, in the form of resolutions, during the
debate. At this stage in the debate, the Assembly may
propose to the Chief Executive that the expenditure
estimates in the draft budget be either reduced or
increased, subject in the latter case to the stipulation
legarding the balancing of income and expenditure
contained in article 60, paragraph 3, which will be con-
sidered later.

605. During the second phase, the Assembly takes a
decision on the various items of the revised budget
(article 60, paragraph 3). In other words, it votes
appropriations for each Executive Department in turn.
606. It may reduce the expenditure estimates, except
those included in the budget to cover national debt
payments.
607. It may not increase the expenditure estimates
in the draft budget without the consent of the Chief
Executive and unless it votes an equivalent increase in
the revenue estimates. On this particular point, then,
the right of amendment of members of the Assembly
is limited. The expenditure estimates submitted by the
Executive represent a maximum, and the Assembly is
thus invited to play the role of moderator in public
expenditure (article 60, paragraph 3 (a)). Similar pro-
visions are to be found in a number of Constitutions.140

608. The budget must be adopted before the beginning
of the financial year; otherwise, the Constitution stipu-
lates that the deaft budget, amended by the Chief Ex-
ecutive, "shall be deemed to be adopted" (article 60,
paragraph 4). The object of this provision is to prevent
governmental action being paralysed for lack of funds
through delay by the Assembly in voting the budget.
It is thus incumbent on the Assembly to carry out its
examination of the budget promptly enough to fore-
stall adoption of the Chief Executive's draft budget by
tacit consent.141

609. When the delay in adopting the budget is due
to the failure of the Chief Executive to observe the
time-limit laid down in the Constitution142 for submis-
sion of the draft budget, adoption by tacit consent is
ruled out. In such a case, if the budget has not been
adopted before the beginning of the financial year, the
Chief Executive must request the Assembly to grant
him, by extension of the previous budget, provisional
appropriations for a limited period (e.g., one month).

i*o Western Germany (article 113) ; Bavaria (article 78) ;
Rhineland-Palatinate (article 118) ; France (article 17) ; Ire-
land (article 17, para 2) ; the Sarre (article 110).

l é l A number of Constitutions provide for an analogous
system, in the same eventuality, in the form of a prolongation
of the previous year's budget; Western Germany (article 11) ;
Bavaria (article 78(4) ) ; Rhineland-Palatinate (article 116, last
paragraph) ; Saxony (article 81) ; Denmark (article 47, second
paragiaph) ; the Sarre particle 107).

142 The draft budget must be submitted to the Assembly at
least one month before the opening of the second regular ses-
sion of the Assembly (article 59, para. 1), and the revised draft
budget within ten days following the closure of the debate in
the Assembly.
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610. The estimates for the expenses of the Assembly
must be included in the budget. In accordance with
parliamentary usage, proposals for such expenditure
must be drafted by a committee of the Assembly and
handed by the President of that body to the Chief Ex-
ecutive for inclusion in his draft budget.1*3

611. The Executive is responsible for implementation
of the budget. Taxes may be levied only under the con-
ditions fixed by the Assembly. Appropriations may
not be exceeded or diverted from the purpose assigned
to them in the budget law (article 61).
612. To enable the Executive to meet urgent expendi-
ture, the Constitution authorizes the Assembly to in-
clude in the budget a special credit not to exceed 10
per cent of the total expenditure estimates authorized
by the budget law (article 63).
613. In case of emergency, entailing commitments in
excess of this special credit, it would be possible for
the Chief Executive to submit a supplementary draft
budget to the Assembly.

614. In addition to the control exercised by the Ex-
ecutive's finance and accounting services, a check on
the implementation of the budget is kept by an Auditor-
General elected by the Assembly (article 64 of the
Constitution).

615. Final approval of the accounts for each financial
year is given by the Assembly on the basis of a report
submitted by the Chief Executive with the assistance
of the Auditor-General (article 64, paragraphs 1 and
3).

616. Apart from its functions in the sphere of ordinary
legislation, the Assembly has constituent power, since
this is not vested in an ad hoc body, such as an Assem-
bly elected for the purpose. The Constitution confers
on the Eritrean Legislative Assembly the power to
amend the Constitution, but the manner in which this
-action can be. taken differs from ordinary legislative
procedure.

617. The initiative as regards amendments to the Con-
stitution lies with the Chief Executive and the members
of the Assembly. A proposed amendment emanating
from ihe members of the Assembly is inadmissible
•unless submitted by at least one quarter of the actual
number of members (article 92, paragraph 1).

618. The proposed amendment cannot be discussed by
the Assembly until twenty days at least after it has
been submitted. This time allowed for reflection is de-
signed to obviate the adoption of any amendment under
pressure of extraneous circumstances.

619. Amendment procedure varies according to the
majority obtained by the proposal in the Assembly.

620. If the Assembly adopts the proposal by a ma-
jority of three-quarters of the members in office, this
decision is final and the proposed amendment is
.approved.

621. If an amendment is approved by an absolute
•majority of the members in office or by a majority of
two-thirds of the members present and voting, it must
be debated again.

143 The rules of procedure of the Assembly will have to lay
down the conditions under which this section of the budget
must be drafted.

622. This second debate can only take place after the
next legislature has been elected. Thus the amendment
is indirectly put to the electorate.144

623. The maximum period that may elapse between
the two debates is slightly over four years if the amend-
ment is first adopted at the beginning of a legislative
period, and the minimum period a few months if it is
first adopted at the end of a legislative period.
624. The majorities required are the same for the
second vote as for the first (article 93, paragraph 2).
625. A similar revision procedure is to be found in
many Constitutions. In view of the fact that a single
Assembly has power to carry out revision, the condi-
tions laid down in the Eritrean Constitution are not
excessive.145 The Eritrean Assembly did not by any
means consider the revision procedure laid down in
the Commissioner's Draft to be too inflexible, but would
have preferred to see amendment of the Constitution
made more difficult.
626. In exercising its power to revise the Constitu-
tion, the Assembly may not amend the Federal Act.
This restriction is stated in article 91, paragraph 1.

144 In some Constitutions it is expressly provided that Assem-
blies undertaking to amend the Constitution must be re-elected.
After the elections, a final decision on the proposed revision is
taken. (Constitution of Belgium, article 131; Constitution of
the Netherlands, article 204; Constitution of Denmark, article
94; Constitution of Norway, article 119; Constitution of Colom-
bia, article 190). The Constitution of Honduras lays down pro-
cedure similar to that adopted for Eritrea in this instance
(article 200).

145 The basic law in Western Germany requires a two-thirds
majority of both Assemblies for revision (article 79) ; the
Constitution of Bavaria requires a two-thirds majority of the
members of the Diet and a public referendum (article 75) ;
the Constitutions of the Rhineland-Palatinate (article 129) and
of Saxony (article 96) require either a two-thirds majority of
the members of the Assembly or a public referendum ; the Con-
stitution of France requires, first, the adoption of a resolution
by an absolute majority of the members of the National As -
sembly, then the adoption of a bill to revise the Constitution
either by a twb-thirds majority of the National Assembly, or by
a three-fifths majority of both Assemblies or by a simple
majority, in which case revision must be approved by a public
referendum (article 90) ; the Italian Constitution requires a
two-thirds majority of the members in office in both Chambers,
failing which there may be a referendum ; the Hungarian Con-
stitution requires a two-thirds majority of the National As-
sembly (aiticle 1S-III) ; the Constitution of Norway requires a
two-thirds majority of the Storthing (article 119) ; the "Little
Constitution" of Poland requires a majority of two-thirds of
the statutory number of deputies ; the Constitution of the Sar re
requires a majority of three-quarters of the statutory number

• of members of the Assembly (article 103) ; the Constitution of
Czechoslovakia requires a majority of three-fifths of the total
number of deputies (article 54, paragraph 2) ; the Constitution
of Turkey requires that a proposal for revision be submitted
by at least one-third of the members of the Assembly and
adopted by two-thirds of the members (article 102) ; the Con-
stitution of the U S S R requires a two-thirds majority vote in
each Chamber of the Supreme Soviet. In the member States
of the American Union a simple majority of members in each
Chamber is sometimes required for the adoption of amendments
(23 States) ; sometimes a majority of two-thirds is required
(18 States) and sometimes a majority of three-fifths (7
States) ; in some States the amendment must he adopted again
by a second legislature (14 States). Subject to approval by the
States _ in certain _ cases, the Constitution of India requires a
two-thirds majority in both Houses of Parjiament, comprising
at least half the members (article 368) ; the Constitution of
Ceylon requires a majority of two-thirds of the members of the
House of Representatives (article 29, paragraph 4 ) . In most
South American States more than a simple majority is also re-
quired for revision of the Constitution (cf. Bolivia, article 174;
Brazil, article 217; Chile, article 108; Cuba, articles 285-286;
El Salvador, article 171; Guatemala, article 206; Honduras,
article 200 ; Mexico, article 135 ; Paraguay, article 94 ; Uruguay,
article 281 ; Venezuela, article 248).
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627. Moreover, article 16 of the Constitution may not
be amended (article 91, paragraph 2). This provision
gives the authority of constitutional law to the rule
laid down in the United Nations resolution (paragraph
12) : "the Constitution of Eritrea shall be based on the
principles of democratic government".

(2) Powers of the Chief Executive
628. The Constitution confers wide powers on the
Chief Executive in the matter of legislation and issuing
of regulations.146 In the first place, the Chief Executive
is empowered to issue the regulations required to im-
plement the laws (article 76, paragraphs 2 and 8).
Secondly, the Chief Executive is authorized to fill in
any gaps in the laws in force (article 77). This power
can be exercised only in the interval between sessions
of the Assembly. The Chief Executive must submit any
orders thus issued to the Assembly, which may repeal
them. Such orders may not relate to any of the matters
dealt with in chapter IV of part I of the Constitution,
and must be compatible with the Constitution and the
laws in force.

629. Finally, articles 78 and 79 of the Constitution
endow the Chief Executive with emergency legislative
powers, subject to supervision by the Assembly.

D. POWERS OF THE EXECUTIVE

630. The Constitution makes the Chief Executive re-
sponsible for the direction of the administrative depart-
ments and public services (article 76). He also possesses
power of decision, within the limits set by the Con-
stitution and the laws of the Assembly.
631. However, to prevent the Chief Executive from
having unlimited powers, the Civil Service is placed
under the authority of an independent Commission
(article 82). This Commission is under the chairman-
ship of the Chief Executive or his representative, but
its composition and the conditions under which it is
to function are determined by law. The Civil Service
Commission is responsible for the appointment, pro-
motion, transfer and discharge of officials and for taking
disciplinary action. Such a system, which tends to dis-
courage favouritism and the creation of a group of
hangers-on, has been adopted by the legislation of a
number of countries.147

632. Moreover, although the Assembly may not inter-
fere in the exercise of executive functions, it enjoys
the right of supervision under the Constitution. In
accordance with article 66, it may submit questions
orally or in writing and ask for a debate on the Gov-
ernment's policy.
633. In a semi-presidential system such as that
adopted for the Constitution of Eritrea, relations be-
tween the Executive and the Assembly should naturally
be strictly defined. Failure to include provisions to that
end, or the introduction of different provisions, would
have transformed the semi-presidential system into a
parliamentary one. The limited intercourse provided
for under article 66 of the Constitution is, however,
sufficient to keep the Chief Executive in touch with
public opinion and to enable the pressure of the latter
to be adequately felt.

148 The extension of the powers of the Executive with regard
to legislation and issuing of regulations is a characteristic fea-
ture of the contemporary period.

14T For instance, in the United States of America, the Repub-
lic of India and Ceylon.

Section 4. The Judiciary
634. Article 85 of the Constitution of Eritrea provides
that judicial power shall be exercised by a Supreme
Court and by other courts which will apply the various
systems^ of law in force in Eritrea. Article 86 provides
that the judiciary shall be completely independent and
free from all political influence and from any pressure
or intervention on the part of the Assembly or the
Executive.
635. The judges are appointed by the Chief Executive
on the recommendation of the President of the Assem-
bly to whom a list of at least three candidates for
appointment must be supplied by a Committee com-
posed of the President of the Supreme Court and two
judges chosen by the members of the Supreme Court
and of the court or courts immediately inferior thereto.
The judges are appointed for a period of seven years,
which term may be renewed.
636. It was left to the law to establish the status of
the judges and the organization of the courts. A de-
scription of the measures taken in this law to ensure
the independence of the judiciary, in accordance with
the provisions of the Constitution, is given in chapter
VII of this report.
637 Apart from its jurisdiction as a court of last re-
sort, the Supreme Court has exclusive jurisdiction in
the following matters forming an integral part of the
Constitution on which action may be required to ensure
the observance and application of its provisions:

( 1 ) Disputes concerning the constitutionality of laws
and orders ;

(2) Conflicts of jurisdiction between Eritrean courts;
(3) Actions based on administrative acts brought

against the Government of Eritrea or the public ser-
vices, unless special courts have been established by
law to try such cases;

(4) Criminal and disciplinary responsibility of
judges; and

(5) Trial of the Chief Executive when impeached
by the Assembly under article 75 of the Constitution.

Section 5. The Advisory Council of Eritrea
638. The Advisory Council of Eritrea, established by
article 84 of the Constitution, is an institution designed
to enable the necessary plans to be drawn up for eco-
nomic and social progress in Eritrea, and to endow
the country with the technical, economic, administrative
and social resources commensurate with its new status.
639. By the very establishment of this Advisory Coun-
cil, the Constitution of Eritrea stresses the importance
of such problems for the country's future.148

640. It lays the foundations and formulates the guid-
ing principles of an essential institution which it will
be the task of the Assembly and the Chief Executive
to organize, maintain and develop.
641. An organic law1*9 has been drawn up by the
Commissioner, in collaboration with the British Ad-
ministration, to develop the principles laid down by

148 The Advisory Council of Eritrea may be compared to
the economic councils set up; either under the constitution or by
law, in many countries during the last thirty years. The Ad-
visory Council of Eritrea, like these economic councils, is not
a political organ but a technical adviser to the public authorities,

i*» A/AC.44/L.16.
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the Constitution and to indicate the manner in which
the Advisory Council shall function. The main features
of this law are described in chapter VII, section 3 of
this report.

Section 6. Transitional provisions
642. Article 96 of the Constitution stipulates that the
laws and regulations in force shall remain in force so
long as they have not been repealed or amended—pro-
vided they do not conflict with the Constitution. A
similar provision is to be found in a number of other
constitutions. It embodies an indisputable principle of
law.150

leo çj xhe Constitution of Ireland (article 73) ; Constitution
of Korea (article 100) ; Draft Constitution of Israel (article
77), Constitution of Libya (article 210)

643. Article 99 extends the term of office of the As-
sembly responsible for adopting the Constitution of
Eritrea. The Commissioner had proposed that the ex-
tension should not exceed two years. The Assembly,
however, was of the opinion that this period would not
be sufficient to enable it to establish the constitutional
institutions and to examine and adopt the essential
organic laws. It decided that, in view of Eritrea's
special position, a period of at least four years would
be necessary.

644. The other transitional provisions (articles 97
and 98) concern the Administering Authority in
Eritrea, their object being to facilitate the transfer of
the power vested in that Authority under paragraph
14 of the resolution of the United Nations General
Assembly.



Chapter VII

ORGANIC LAWS COMPLEMENTARY TO THE CONSTITUTION

Section 1. General
645. A number of articles of the Eritrean Constitution
refer to laws151 which, according to article 56 of the
Constitution, must be voted by the Eritrean Assembly.
646. The Commissioner wished the Constitution to be
brief. It therefore laid down only general principles,
while the development of those principles was left to
the law.
647. Some of these laws were both important and
urgent, for they were to govern the organization and
functioning of the Eritrean Administration within the
framework of the Constitution. Certain others, though
of less urgency, were so closely linked to the Constitu-
tion that they, too, were in the nature of organic laws.
648. The organic laws are as follows :

(1) The Administration of Justice Proclamation;
(2) The Eritrean Functions of Government Act;
(3) The Eritrean Electoral Act;
(4) The Eritrean Budget Act;
(5) The Eritrean Audit Act;
(6) The Eritrean Advisory Council Act;
(7) The Eritrean Civil Service Act.

649. The Commissioner always attached particular
importance to the drafting of these laws. He decided
against incorporating them in the Constitution only in
order to avoid an excessive amount of detail and con-
sequent prolongation of the debates in the Assembly.
Moreover, although the resolution, if narrowly inter-
preted, did not require the Commissioner to take any
action in the matter once the Constitution was adopted,
he considered that he should himself take part in
drafting these laws, not only because they would assist
the new Eritrean Administration but also, as already
explained, because they were so closely connected with
the Constitution.

650. The laws are, in fact, the outcome of constant and
very close collaboration between the Commissioner and
the Administering Authority, which did a great deal of

151 Article 7 (Law on the Participation of Eritreans in the
Federal Government), article 8 (Eritrean Citizenship Law),
article 9 (Law on the Rights of Federal Nationals who are not
Eritrean Citizens), article 21 (Law on the Flag, Seal and Arms
of Eritrea), article 34(2) (Law regulating the enjoyment of
human rights and fundamental freedoms), article 40(2) (Law
on the Number of Members of the Assembly), articles 41(2),
42(c), 43(2 and 3), 45(4), 48(2) (Eritrean Electoral Act),
article 55(1) (Law on the Remuneration of Members of the
Assembly), article 61 (Authorization of Taxation and Expen-
diture Law), article 62 (Budget Law), article 64(4) (Audit
Act), article 69(4) (Eritrean Functions of Government Act),
article 78 (2 and 4) (Law on the Limitation in time of emer-
gency of certain constitutional provisions), article 81 (Civil
Service Act), article 83(3) (Local Communities Law), article
84(3) (Advisory Council Act), articles 85, 86(4) and 89
Administration of Justice Act).

the drafting. The law on the administration of justice
was issued as a proclamation by the British Administra-
tion, but drafts of the other six laws were submitted
jointly by the Commissioner and the Administration,
following an exchange of letters, first to a Committee
of the Eritrean Assembly and then to the Assembly
itself.

Section 2. Statement by the Commissioner to the
Eritrean Assembly

651. On 4 September 1952, the Commissioner had an
opportunity of addressing the Eritrean Assembly in
general terms on the subject of the organic laws.
652. He emphasized the following points :

( 1 ) It had not been easy to define the legal status
of the organic laws. The opinion had been expressed
that since they were complementary to the Constitution,
they should have been submitted to the Emperor for
ratification with the Constitution. The Commissioner
considered, however, that the organic laws were not of
the same fundamental importance as the Constitution
since, like any other law, they could be amended by a
simple majority vote of the Assembly and the procedure
prescribed for amendment of the Constitution had not
been made applicable to them.

(2) The Constitution made numerous references to
the law. The Commissioner had accordingly prepared
the first draft organic laws, which were a necessary
complement to the Constitution. He had done so in
order to co-operate in establishing the Government and
Administration of Eritrea.

(3) It was not possible, however, for the Com-
missioner to go into the details of the administrative
problems raised by the final drafting of the laws. The
British Administration had therefore been called upon
to assist and the first drafts had been communicated to
it. After examining the drafts, the Administration had
amended or even redrafted them. They had been re-
turned to the Commissioner in their new form and after
a further exchange of views the texts had been approved
by both parties

(4) In order to acknowledge the full value of this
collaboration, the Commissioner had proposed that the
draft laws should be submitted jointly, first to the
Committee which was to examine them and then to the
Eritrean Assembly. No doubt could be cast on the great
value of these drafts for the future of Eritrea.

(5) Doubts had been expressed regarding the legal
capacity of the Assembly to approve the organic laws
before the transfer of power. It must be noted, however,
that article 95 of the Constitution provided that those
laws should enter into effect simultaneously with the
Constitution. Thus in order to comply with that article
it was necessary to vote the laws before the Constitution
entered into effect. The Assembly was faced with an
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important task, for it was called upon to complete the
constitutional system of the autonomous unit by-
strengthening the legal foundations on which it rested.
653. After this meeting, the organic laws were trans-
mitted by the Administration to the Executive Commit-
tee for consideration before they were submitted to the
Eritrean Assembly. Before the transfer of power took
place the Assembly adopted the bill on the functions of
the Eritrean Government.

Section 3. Analysis of the organic laws comple-
mentary to the Constitution

A. THE ADMINISTRATION OF JUSTICE PROCLAMATION
ISSUED BY THE BRITISH ADMINISTRATION, ERITREA

654. This Proclamation carried into effect, inter alia,
the following objects:

(1) The integration into one system of courts of
the medley of courts which had grown up following,
first, the superimposition of the Italian judicial proce-
dure, codes and system of courts upon the indigenous
customary and Mohammedan systems, and secondly,
the supervening British Military and, later, Civil Ad-
ministrations ; and the adaptation of the new system
to the conditions which would prevail after the entry
into effect of the Constitution.

(2) The establishment of the Judiciary as a separate
organ of government, independent of the Executive,
under the supervision and administrative control of the
President of the Supreme Court, and through him
directly and solely responsible, by the machinery of an
annual report, to the Chief Executive for the adminis-
tration of justice in Eritrea and the performance of its
functions ;

(3) The recognition of the Judiciary as the guardian
of the Constitution and its inherent powers as such
guardian to protect and enforce the rights granted to
individuals and other juridical persons by the provi-
sions of the Constitution ;

(4) The implementation of the provisions of article
36 of the Constitution that federal and foreign nationals
shall have the right to respect for their customs and
their own legislation governing personal status and
legal capacity, the law of the family and the law of
succession ;

(5) The certainty of the law by means of com-
prehensive provisions for. the ascertainment in liniine
of the law, whether customary, Mohammedan or statu-
tory, to be administered in any civil suit or proceeding.

B. THE ERITREAN FUNCTIONS OF GOVERNMENT ACT

655. This law implements the following provisions of
the Constitution :

( 1 ) Article 69 which provides for the appointment
by the Chief Executive of secretaries of the executive
departments and for their number and functions to be
prescribed by law.

(2) Article 74, which provides for the summoning
of a Council of Secretaries advisory to the Chief
Executive on questions of policy.

(3) Article 66 which provides for the submission
of questions to the Executive by members of the
Assembly.

656. Under the law as passed and adopted by the
Assembly, four executive departments of the Eritrean
Government, in addition to the Office of the Chief
Executive, were established ; namely, the Department of
the Interior, the Finance Department, the Department
for Economic Affairs, and the Department for Social
Services.
657. The different subjects and functions of govern-
ment are appropriately allocated amongst the Office of
the Chief Executive and the four executive departments,
and the necessary elasticity to cover development and
changing conditions is provided by giving the Chief
Executive power to establish one or more additional
departments and to transfer a subject or function of
government from one department to another.

658. Further provision is made for the case where the
post of Chief Executive falls vacant or where he is
temporarily prevented from discharging his duties and
for the remuneration, rules of conduct, responsibilities
and vacation of office by the Secretaries.
659. An Executive Council composed of the Chief
Executive and the Secretaries is established under the
Presidency of and subordinate and advisory to the Chief
Executive, and provision is made for the conduct of its
proceedings.
660. Lastly, it is provided that the Chief Executive or
the Secretary instructed by him shall attend in person
to answer questions submitted by members of the
Assembly and that the intervention on behalf of the
Executive in any debate held on the policy of the
Executive may be made by the Chief Executive and by
one or more Secretaries.

С THE ERITREAN ELECTORAL ACT

661. Articles 20, 40 - 43 inclusive and 45 of the
Constitution provide respectively that the electoral dis-
abilities of Eritrean citizens, the number of the members
of the Assembly, the boundaries of the constituencies,
the disqualifications for membership of the Assembly,
the system of voting in each constituency, the establish-
ment of electoral rolls, and the implementation of
article 45 establishing the Electoral High Commission,
shall be prescribed by law.

662. The law as passed by and adopted by the Assem-
bly is based upon articles 39 to 47 inclusive of the
Constitution and follows to a substantial extent the
provisions of the Proclamation issued by the Adminis-
tering Authority in respect of the election of the
Eritrean Representative Assembly. It constitutes a
comprehensive Electoral Code.
663. Under article 45 of the Constitution the responsi-
bility for the proper conduct and for the supervision of
all electoral proceedings (including the compiling of
electoral rolls) is confided to an Electoral High Com-
mission of three persons appointed by the Supreme
Court. The Electoral High Commission is directed ta
appoint a representative in each constituency, from
among the electors of that constituency, who in turn is
assisted by an Advisory Election Committee chosen by
him from among the electors of the constituency and
every candidate is entitled to be represented on the
Advisory Election Committee during the election period.

664. The law provides that every Eritrean citizen of
not less than 30 years of age shall be eligible for
membership to the Electoral High Commission unless-
he is one of the following persons :
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(1) The Chief Executive;
(2) A Secretary of an Executive Department of

the Eritrean Government or a member of the Eritrean
Representative Assembly ;

(3) A member of the Federal legislature or of the
Imperial Federal Council or a minister or other official
or employee of the Federal Government ;

(4) A member of the Federal or Eritrean armed
or police forces ;

(5) A person who at any time has been sentenced
to a term of imprisonment and has not been granted
a pardon;

(6) A person who at any time has been convicted
of a corrupt practice or any abetment thereof in respect
of any election to the Assembly or other public body ;

(7) An undischarged bankrupt or person whose
property is subject to a composition or arrangement
with creditors ;

(8) Any person of unsound mind ;
(9) An illiterate.

665. The electoral representative of the Electoral
High Commission in each constituency and every mem-
ber of an Advisory Election Committee must possess
similar qualifications and also be a qualified voter.
666. A qualified voter is defined as an Eritrean citizen
who possesses the qualifications laid down in sub-
paragraphs (a), (b) and (d) of article 20 of the
Constitution, who is neither of unsound mind nor
serving a term of imprisonment and whose name, in a
constituency where an electoral roll has been estab-
lished, is entered in the electoral roll.
667. For the purposes of this law, an Eritrean citizen
is defined as meaning any person who has acquired
Federal nationality in Eritrea under the provisions of
paragraph 6 of the Federal Act or who has acquired
Eritrean citizenship under any other law.
668. Detailed provisions are included governing the
appointment, duties and responsibilities of the Electoral
High Commissioner, the electoral representatives and
the Advisory Election Committees, and the Electoral
High Commission is given power to make regulations
in regard to certain electoral matters.
669. The Administering Authority in defining sixty-
eight constituencies for the election of the Eritrean
Representative Assembly had been concerned to ensure,
so far as possible, that, whilst being approximately
equal in population, they should produce a fair represen-
tation of the different elements of the electorate, and
the law continues both the number and definition of the
constituencies prescribed in the Proclamation. At the
same time it directs the Electoral High Commission,
upon their nomination, and thereafter after each general
election, to inquire into the division of the Territory
into constituencies and to report to the President of
the Assembly the result of their inquiries and, in
particular, whether the division correctly and sufficiently
establishes constituencies approximately equal in popu-
lation and is made in such a manner as to produce a
fair representation of the different elements of the
electorate or whether any modification in the number
of constituencies or in the manner of the division of the
territory into constituencies or in the definition of any
constituency should be made for the better carrying out
of those objects.

670. In a territory populated partly by sedentary
agriculturists and partly by nomadic tribes it is not
possible to define the constituencies by sole reference
to territorial boundaries and the definition of the
different constituencies is therefore partly by reference
to territorial boundaries and partly by reference to a
particular tribe or tribes. Where any constituency or
part of a constituency is defined by reference to a tribe,
it is provided that the residential qualification required
by article 20 of the Constitution shall be satisfied if the
member of the tribe in question has been resident during
the year preceding the election in the administrative
division which includes the constituency in question
and that in the case of the member of a nomadic tribe
such ordinary residence shall include any period in
which such member in the course of customary tribal
migration shall have resided outside the territorial limits
of such administrative division.

671. The following persons are disqualified from
membership of the Assembly:

(1) Members of the Judiciary;
(2) The Auditor-General ;
(3) Undischarged bankrupts or persons whose

property is subject to a composition or arrangement
with creditors;

(4) Persons who have within the past seven years
been sentenced to a term of imprisonment, whether the
sentence was suspended or not, for a period of not less
than two years;

(5) Persons who have within the past seven years
been convicted of a corrupt practice or any abetment
thereof at any general election or by-election to the
Assembly or other public body;

(6) Persons of unsound mind.
672. As provided in article 43 of the Constitution,
two voting systems, direct ballot in one stage and
indirect ballot in two stages, are permissible and the
law specifies the systems to be adopted in each consti-
tuency established thereunder.
673. In constituencies where the voting is by direct
ballot, each qualified person is entitled to have his name
entered upon the electoral roll and such entry entitles
him to vote. All voting by direct ballot is personal, single
and secret.
674. In constituencies where the voting system is by
indirect ballot, the constituency is divided into electoral
units in accordance with the directions of the Electoral
High Commission and the number of delegates to the
Electoral College is prescribed by the Electoral High
Commission in such a manner as to secure, as far as
possible, that each delegate shall represent an approxi-
mately equal number of qualified voters. The primary
election in each such electoral unit is held in accordance
with local custom. Where no such local custom exists,
the Electoral High Commission may direct that the
primary election be conducted by direct ballot. The
qualification of a delegate to the Electoral College is
that he should be a qualified voter in the electoral unit in
question. The secondary elections in the Electoral
College are conducted by direct ballot. The electoral
representative in each constituency in which the voting
system is by indirect ballot is required to report to the
Electoral High Commission the nature of the customary
method of election, if any, in each electoral unit in his
constituency.
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675. The law provides that the Electoral High Com-
mission shall within certain limits fix the dates of both
general elections and by-elections and that after the
holding of the primary elections at a general election
the same date shall be fixed for the holding throughout
Eritrea of elections in constituencies where the voting
is by direct ballot and for the holding of the secondary
elections in constituencies where the voting is by
indirect ballot.

676. Candidates, whose qualifications are laid down
by article 42 of the Constitution, are at liberty to con-
duct their campaigns for election freely and openly, but
the Electoral High Commission is given power to pre-
scribe, without discrimination, a general limit to the
amount of expenditure to be made by or on behalf of a
candidate in the conduct of his campaign and to pre-
scribe the manner in which any such expenditure is to
be ascertained, recorded and reported to them. Where
the expenditure made by any candidate or on his behalf
in the conduct of his campaign for election exceeds the
prescribed amount, his election is invalidated.

677. The electoral representative in each constituency
is generally responsible for the conduct of the election.
In constituencies where the voting system is by indirect
ballot, he is required to nominate a member of the
Advisory Election Committee to supervise the primary
election of delegates in every electoral unit, and such
member is required to submit a report to the electoral
representative certifying that the primary election was
freely and fairly conducted either in accordance with
local custom or the law governing election by direct
ballot and that the delegates to the Electoral College are
properly qualified.

678. Any person qualified to take part in any election
may submit a verbal or written complaint against the
conduct of the election to the electoral representative
direct or through the member of the Advisory Election
Committee supervising a primary election. In the case
of primary elections, the electoral representative, after
considering the report of the member of the Advisory
Election Committee supervising the election and any
complaints against the conduct of the election, is re-
quired to confirm or invalidate the election in each
electoral unit of the delegate to the Electoral College
and, in the latter event, to arrange for the holding of a
further primary election. The electoral representative
is directed to forward to the Electoral High Commission
any complaint received by him in respect of any election.

679. The law contains detailed provisions for the
proper conduct and supervision of polling stations which
are designed to secure a free and secret ballot.

680. Immediately after the result of the election in
each constituency has been declared by the electoral
representative, he is directed to forward a certified list
of the votes cast for each candidate to the Electoral
High Commission and, if any discrepancy or irregularity
has occurred which, in his opinion, might have affected
the result of the election, a full report to that effect and
such a report is deemed to constitute a challenge to the
election of the candidate declared to have been elected.

681. The Electoral High Commission, in its turn, is
directed to forward to the Clerk of the Assembly the
name of the candidate declared to have been ejected in
each constituency together with:

(1) A copy of the certified lists of votes recorded
for each candidate;

(2) A copy of every report by an electoral repre-
sentative constituting a challenge to the election of any
candidate; and,

(3) A copy of any challenge to the election of any
candidate submitted by a qualified voter.
682. In order to complete the picture, it is necessary
to recall the provisions of article 46 of the Constitution
which provides that, in the case of challenge, the election
of the member in question shall be confirmed either by
a two-thirds majority of a quorum of not less than
one-half of the members of the Assembly in office or,
failing such majority, by a decision, upon appeal by the
member, of the Supreme Court.
683. Finally, the law contains a comprehensive list of
corrupt electoral practices each one of which is punish-
able with imprisonment for a term of one year or with
a fine or both fine and imprisonment.

D. THE ERITREAN BUDGET ACT

684. Article 62 of the Constitution provides that a law
shall be enacted governing the form in which the budget
shall be submitted and voted on each year and, in
accordance with accepted standards of procedure, the
Eritrean Budget Law lays down that estimates of the
total revenue and expenditure of the Government of
Eritrea, properly classified under appropriate and sep-
arate chapters, heads and items, shall be presented in
such a manner as to show clearly the estimated amount
to be derived from each source of revenue and to be
expended under each head of expenditure.

685. Under the procedure laid down by the law, the
Financial Secretary, upon the basis of estimates of
revenue and expenditure submitted to him by the
secretaries of the executive department of government,
prepares and submits to the Chief Executive a pre-
liminary draft Budget, which, as amended and then
adopted by the Chief Executive forms the draft Budget
to be submitted by him, in the first instance, to the
Finance Committee for their examination and report
and then to the Assembly.

686. Following any amendments incorporated in the
draft Budget by the Chief Executive as a result of the
initial debate thereon in the Assembly and its re-
submission as the revised draft Budget, the Assembly
first votes upon the estimates of expenditure other than
the following matters which constitute excepted expen-
diture and are paid under the authority of the Budget
Law itself, namely:

(1) The salary payable to members of the judi-
ciary ;

(2) The salaries payable to the Civil Service Com-
mission ;

(3) The salary payable to the Auditor-General.
687. The Assembly may vote only upon the total
amount of the estimated expenditure by each executive
department or other organ or service of government and
may not increase the amount of any draft estimate of
expenditure unless the Chief Executive consents thereto
and the amount of the increase is balanced by a cor-
responding estimate of revenue, but it may either adopt
or refuse to adopt any draft estimate or it may vote a
lesser amount.
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688. The Assembly then considers the estimates of
revenue and, where any alteration in the tax laws is
involved, first votes the necessary legislation and then
the relevant chapter of revenue.
689. The total allocations of expenditure voted by the
Assembly must not exceed the total of the approved
estimates of revenue unless the difference is covered by
a proposal, approved by the Assembly, for a transfer
from reserve or the raising of a loan or grant-in-aid.
690. Provided that the revised draft Budget is duly
presented to the Assembly, the Budget enters into force
at the commencement of the financial year whether it
has been adopted by the Assembly or not and in the
latter case the revised draft Budget is deemed to have
been adopted.
691. The control of financial legislation is vested in
the Chief Executive and, save with his consent, no
member of the Assembly may introduce any draft
legislation or move any amendment to any draft
legislation, having the object or effect of imposing or
increasing any tax, or imposing any change upon any
government reserve.

692. Provision is also made for the following matters :
(1) The attendance of the Secretary of the ex-

ecutive department concerned and of the Financial
Secretary during the consideration of the draft Budget
by the Finance Committee and by the Assembly, and
during the voting of the revised draft Budget ;

(2) Secrecy in the case of the imposition of new or
altered taxation and the bringing into force of such
taxation so as to prevent evasion ;

(3) Supplementary estimates of expenditure wherf
it is impracticable, inappropriate or inexpedient for the
Chief Executive to have recourse to the credit for
urgent expenditure voted by the Assembly ;

(4) The control by the Assembly of government
reserves; and,

(5) The possibility of covering any amount by
which the actual expenditure exceeds the estimated
revenue either, with the approval of the Assembly, by a
supplementary estimate of revenue or by a transfer
from reserve or by a loan or grant-in-aid.
693. Not later than eighteen months after the close of
the financial year, the Chief Executive is required to
present the final accounts for that year to the Assembly
and the corresponding report by the Auditor-General
under the Eritrean Audit Act is required to be sub-
mitted to the Assembly at the same time. The Assembly
may pass such resolution in respect of the final accounts
as it shall think fit but cannot thereby affect any revenue
received or expenditure made thereunder.

E. THE ERITREAN AUDIT ACT

694. Article 64 of the Constitution provides that an
Auditor-General, independent of the Executive, shall
be elected by the Assembly, whose principal duties are
to examine the public accounts and report thereon to
the Assembly, and that the method of his election and
the matters within his competence shall be established
by law.

695. Only candidates nominated by the President of
the Assembly on the recommendation of the Finance
Committee are eligible for election by the Assembly as

Auditor-General and no person who during the previous
two years has been a member of the Assembly is so
eligible.
696. The law provides that the Auditor-General shall
serve either under a special contract for a period of not
less than three years or permanently until he attains the
age of 60 and in either case upon the terms and condi-
tions approved by the Assembly at the time of his
appointment. He may, however, be removed from office
at any time by a resolution passed by a two-thirds
majority of the Assembly.
697. In order to further ensure and reinforce the
independence of the Auditor-General, the law estab-
lishes the Audit Department as a separate and indepen-
dent department of the Government of Eritrea which,
through the Auditor-General, is directly and solely
responsible to the Assembly for the performance of its
functions and duties, and it is provided that when the
draft budget and the revised draft budget are respec-
tively submitted to the Finance Committee and the
Assembly, a statement from the Auditor-General shall
be annexed thereto stating either that he agrees with
the provision made for the Audit Department or what
alternative provision he desires the Assembly to
approve.
698. The law lays down that matters of financial policy
shall not be within the province of the Auditor-General
and that the Financial Secretary and the Finance De-
partment are responsible for the general supervision
and control of the establishment and keeping of the
public accounts, but that it shall be the duty of the
Auditor-General in his report to the Assembly upon
the annual accounts or, in case of urgency, in a special
report to the President of the Assembly, to call attention
to any losses or excessive financial burdens which
threaten or may threaten the financial resources or
stability of th^ Government of Eritrea.
699. The Auditor-General is directed to examine and
check all public accounts in such detail as he may
consider necessary to satisfy himself that:

(1) All payments are properly supported by
vouchers or other proofs of payment;

(2) All expenditure and all sums debited to the
accounts have been authorized by competent authority,
have been charged to the correct account, are properly
chargeable to Government and are either within the
limits provided in the budget or other relevant and
approved estimate of expenditure or authorized by the
Chief Executive as a payment out of the credit for
urgent expenditure;

(3) All monies have been applied for the purposes
for which they were granted ;

(4) All entries relating to the receipt and issue of
stores are correct and properly supported by an efficient
system of vouchers;

(5) All income has been brought into account and
that adequate explanations are forthcoming for out-
standing arrears;

(6) All sums received or receivable by officials or
other persons on behalf of the Government of Eritrea
from whatsoever source derived, have been properly
accounted for and correctly credited in the accounts;

(7) All sums credited in the accounts have been
authorized by a competent authority;
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(8) All immovable property of the Government has
been properly recorded.
700. He is directed, thereafter, to audit the financial
accounts of the whole Government in such a manner as
to be in a position to certify on the Annual General
Account that the accounts have been examined in
accordance with the provisions of the law, that he has
obtained all the information and explanations that he
has required, and that in his opinion the General
Account is correct. He may, however, make such quali-
fications in his certificate as he may deem necessary.
701. After the Auditor-General has given his certifi-
cate on the Annual General Account, the Financial
Secretary is required to publish the Account in the
Eritrean Gazette in such abridged form as the Auditor-
General may agree and the Auditor-General is required
to draw up and present his report thereon to the
Assembly, and he is given the right to appear before
the Finance Committee to give such further explanation
of his report as he may consider necessary.
702. Provision is also made in the law in respect of
the following matters:

( 1 ) The audit of the accounts of municipalities and
other public bodies;

(2) Free access by the Audit Department to all
books, vouchers, and other documents;

(3) Powers of disallowance and surcharge; and,
(4) The issue by the Auditor-General with the

approval of the Assembly of regulations for the enforce-
ment of the law and the proper inspection and audit of
the public accounts.

F. THE ERITREAN ADVISORY COUNCIL ACT

703. Article 84 of the Eritrean Constitution establishes
an Advisory Council of Eritrea and provides that the
function of the Council shall be to assist the Chief
Executive and the Assembly, with a view to achieving
economic and social progress in Eritrea. The Constitu-
tion further provides that to this end the Council may
draw up plans for the development of the country's
resources and for the improvement of public health and
hygiene; put forward proposals concerning finance and
the budget and the organization of the Administration
and the public services; give advice on draft laws
submitted to the Assembly ; and, on the request of the
Chief Executive or of the Assembly, prepare drafts of
laws, regulations or orders. Finally, article 84 provides
that the composition and organization of the Council
shall be fixed by law.
704. Owing to a conjunction of political, geographical
and natural circumstances, Eritrea is at present a poor
and undeveloped country with a lop-sided economy and
a dearth of resources both in natural products and in
trained and educated human material. To remedy these
defects and to balance both her economy and her budget,
she needs and for many years to come will need the
help and advice of foreign experts. The purpose of
article 84 of the Constitution is to provide a body which,
without interfering in the internal politics of the terri-
tory, will possess such authority, permanence, knowl-
edge and readiness of access as to enable the Executive
and the Legislature in Eritrea to co-operate in a
continuous effort to surmount the existing social and
economic difficulties of the country.

705. The law establishes a Council of nine members,
of whom, in view of the nature of its functions, the
Financial Adviser to and the Senior Law Officer of the
Eritrean Government are ex-ofñcio members and five
members are appointed by the Chief Executive and
comprise experts on economic affairs, agricultural
affairs, social welfare and labour relations, education
and public health chosen from the Technical Assistance
Administration of the United Nations or such other
appropriate sources as the Chief Executive may arrange.

706. The necessary degree of collaboration with the
Assembly, on the one hand, is achieved:

(1) By the appointment by the President of the
Assembly of two members of the Assembly to be
members of the Council;

(2) By enabling ten members of the Assembly by
resolution to request the advice of the Council upon a
particular subject; and

(3) By providing that copies of all reports, plans
and proposals submitted by the Council to the Chief
Executive, including a copy of the annual report of the
Council, should be delivered to the President of the
Assembly for transmission to the Assembly.

707. A balance is struck between the two necessities
of preserving the authority of the Chief Executive and
of endowing the Council with a proper degree of inde-
pendence by providing that the Council shall hold
special and ordinary meetings. Special meetings of the
Council are convened by the Chief Executive at which
he will preside and be assisted by his Secretaries of
executive departments as ad hoc members of the Coun-
cil. The agenda of a special meeting is laid down by the
Chief Executive and will ordinarily include :

(1) A review of the work of the Advisory Council
and reports received therefrom since the previous
special meeting;

(2) Consideration of draft legislation to be laid
before the next session of the Assembly;

(3) The determination of the future matters upon
which the Chief Executive will require the advice of
and a report from the Council;

(4) Consideration of any matters which the Council
of its own motion may wish to lay before the Chief
Executive.

708. Ordinary meetings of the Council are held under
the Chairmanship of a member elected by the members
of the Council and at such meetings the Council
determines its own agenda and procedure.

709. In order to make the best use both of its own
members' particular knowledge and of locally instructed
opinion, provision is made for the Council to work
through sub-committees which will ordinarily be under
the Chairmanship of the expert concerned with powers
to co-opt as members of the sub-committee one or more
members of the public possessing special knowledge of
the subject under consideration.

710. Finally, the Council is empowered in fulfilment
of any of its functions under sub-paragraphs (a) and
(b) of paragraph 2 of article 84 of the Constitution to
act upon its own motion as well as upon a request of
the Chief Executive.
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G. T H E ERITREAN CIVIL SERVICE ACT

711. Article 82 of the Constitution provides that a
Civil Service Commission shall be created under the
Chairmanship of the Chief Executive, which shall be
responsible for the appointment, promotion, transfer
and discharge of officials, and the taking of disciplinary
action against them, and that the composition of the
Commission, the procedure for the appointment of its
members and the conditions under which it shall func-
tion shall be determined by law.

712. This organic law establishes a Civil Service Com-
mission composed of:

( 1 ) The Chief Executive or his representative who
shall be Chairman of the Commission;

(2) The Financial Secretary;

(3) The Auditor-General;

(4) The Senior Law Officer of the Government;
and

(5) Two officials who shall be appointed by the
Civil Service Association and, pending the formation of
such Association, by the senior official of the Govern-
ment. One such official shall be appointed from amongst
the officials in divisions A and В of the Civil Service
and the other from amongst the officials in division С
thereof.

713. It also provides that it shall have the following
powers and duties :

(1) They shall exercise general control over and
supervision of the Civil Service;

(2) They shall in particular be responsible for and
shall make all appointments, promotions, transfers and
discharges of officials;

(3) They shall be responsible for taking disciplinary
action against officials; and

(4) Such other powers and duties relating to the
Civil Service or to the terms and conditions of service
of or the performance of their duties by officials as are
vested in them by the Act or as may from time to time
be prescribed.

714. The constitution of the Commission ensures that
the purpose of article 82 of the Constitution, namely
that the Civil Service shall be given a reasonable
measure of independence of the Executive, is carried
into effect, but at the same time respects the authority
of the Executive in the matter.

715. The Commission is given a wide power to make
personnel regulations governing the terms and condi-
tions of service of the officials and for the proper
administration of and the carrying out of their functions
by the Civil Service including procedure by which
disciplinary action is to be taken against them, and
provision is made that any regulation imposing a
specific financial obligation upon the Government re-
quires the consent of the Financial Secretary.

716. Officials are required to enter into contracts of
service with the Government and, except in so far as the
personnel regulations are inconsistent with any provi-
sions of the official's contract, those regulations are
deemed to form part of his contract.

717. Provisions are made governing the suspension
and dismissal of officials and for the case where criminal
proceedings are instituted against an official.

718. Any official aggrieved by any decision relating to
disciplinary action taken under the provisions of any
regulation made under the law is entitled to appeal to
the Commission.
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Chapter VIII

CONSULTATIONS WITH REGARD TO THE ORGANIZATION OF AN ERITREAN ADMINISTRATION
AND TO A TEMPORARY CUSTOMS UNION

719. The manner in which the Commissioner carries
out his main duties under paragraphs 12 and 13 of the
resolution of the United Nations General Assembly
has been described in the previous chapters. The dis-
charge of these duties entailed (a) the personal exercise
of his powers, e.g., advice and assistance given to the
Eritrean Assembly in its consideration of the Constitu-
tion, as provided in paragraph 12, or the approval of
the Constitution as provided in paragraph 13, and (5)
functions performed in consultation with the Adminis-
tering Power, the Government of Ethiopia and the
inhabitants of Eritrea, in preparing a draft of the
Eritrean Constitution as laid down in paragraph 12.

720. The present chapter deals with the Commission-
er's functions in so far as he was called upon to give
advice. These functions were laid down in paragraph
11 of the resolution.
721. The two following sections, therefore, deal with
the Commissioner's functions in respect of the organiza-
tion of an Eritrean Administration and the possible
negotiation of a temporary custom union. For reasons
of convenience, and also because the adoption of a
Constitution depended on the convening of a repre-
sentative assembly of Eritreans chosen by the people,
as provided in paragraph 11 of the resolution, that
question has already been dealt with in sections 1 and
2 of chapter IV of this report, which is one of the
chapters relating to the Constitution.

Section 1. Organization of the future Eritrean
Administration by the Administering
Authority

A. INTRODUCTION

722. The Administering Authority faithfully carried
out its mandate, first by consulting the Commissioner
with regard to its basic plans and subsequently by
keeping him regularly informed of the action taken to
put the plans into effect and of the progress made in so
doing.
723. A full account of such action during 1951 was
given in the Commissioner's Progress Report for that
year,152 and he does not consider it necessary to repeat
these details since the Administering Authority will
deal with the matter when reporting at length on its
mandate. A summary of the principal events will, how-
ever, be given in the paragraphs which follow.

B. INITIAL PLAN

724. In March 1951, the British Administration trans-
mitted to the Commissioner a survey of the existing
Eritrean Civil Service, together with a number of
observations on matters such as a definition of the term
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"Eritrean", educational resources available to Eritreans,
and the type of posts which Eritreans were then
qualified to fill. It informed the Commissioner that a
preliminary scheme for training Eritreans for various
types of posts in the Administration had been drawn up
and that a committee had been appointed to put the
scheme into practical form.

725. In its letter, the British Administration referred
to a verbal agreement with the Commissioner to the
effect that before drafting the Constitution he should
know what officials were available in Eritrea and be
informed of the views of the Administering Authority,
based on ten years' experience of administering the
territory.

726. It was added that the first fact to emerge from a
study of the capabilities of Eritreans for induction into
the Administration was that there were no Eritreans
qualified, by European standards, as judges, civil or
mechanical engineers, doctors, finance officers, ac-
countants, advocates, draughtsmen, works managers,
agriculturists, veterinary surgeons, postal managers,
telephone and telegraph engineers, port managers and
engineers, railway managers and engineers, airport
managers, etc. Steps would be taken to increase the
share of the Eritreans in the administration of the
country, but it could not be assumed that any of them
would be qualified for the higher technical posts by
15 September 1952.

727. The Commissioner, in his reply to the Chief
Administrator, offered a number of comments, of which
the following are of particular interest.

728. In the first place, the Commissioner agreed that
the existing administrative system should be simplified.
As many as possible of the inhabitants of Eritrea with
administrative capacity and technical knowledge should
be employed, regardless of their nationality. In that
connexion, he took the view that persons coming under
paragraph 6(b) of the resolution should be considered
as Eritreans until they had decided whether they wished
to renounce the nationality of the Federation in favour
of a foreign nationality. Moreover, the Commissioner
thought that certain technical or specialized posts might
be filled by foreigners, provided that the sovereignty of
the Eritrean Government was protected.

729. The Commissioner undertook to supply the Ad-
ministration, in due course, with a draft of the articles
of the_ Constitution relating to the future Eritrean
Administration.

С INVITATION TO ERITREANS TO REGISTER FOR
EMPLOYMENT

730. On 14 April 1951, the Commissioner was noti-
fied by the British Administration of a plan (publicly
announced on 25 April 1951) under which Eritreans
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who had reached certain educational standards, or
artisans and craftsmen with a reasonable knowledge of
a trade, were invited to register their names for future
employment with the Administration. At the same time,
a selection committee, consisting of the Director of
Education and two Eritreans of high standing (one
Christian and one Moslem), was set up to examine the
applications and to select those persons who appeared
suitable either for immediate appointment or for a
course of training.
731. Unfortunately, there was little response to the
Administration's announcement, mainly, it is thought,
because the educational standards required were too
high.
732. After receiving a deputation of inhabitants of
various districts of the Hamasien Division, who had
asked for a hearing concerning the induction of Eri-
treans into the Administration, the Commissioner sent
a communication to the British Administration on 1
May 1951, drawing attention to the fact that the per-
sons concerned had asked for revision of the educa-
tional standards required under the provisions of the
Public Notice of 25 April 1951 concerning registra-
tion for future employment.
733. The British Administration replied that it must
ensure that applicants were at least possible material
for training and that it was reluctant to consider those
below the established standards until an effort had been
made to find qualified candidates. A further Notice
was, however, published by the Administration on 22
May 1951, modifying the standard of education re-
quired in the original Notice.

D. PLAN FOR REORGANIZATION OF THE
ADMINISTRATION

734. Exchanges of view took place from time to time
between the British Administration and the Commis-
sioner, with regard to the plans of the Administration
for reorganization on an interim basis during the
transition period, by separating the departments deal-
ing with the domestic affairs of Eritrea from those
dealing with the affairs of the British Administration
and affairs which would become federal responsibility
after the transfer of power.

735. In August 1951, the Commissioner submitted to
the British Administration those parts of the draft Con-
stitution which related to the organization of the future
Eritrean Administration. In acknowledging receipt, the
Chief Administrator stated that, in his opinion, the
principles of the draft were not in conflict with his own
interim and limited objectives of organizing an adminis-
tration to facilitate the final implementation of the
Eritrean Constitution.
736. Another comment by the Commissioner con-
cerned the plan for training staff under British officials
in the Administration. It was planned that there should
be a trial period during which British staff would hold
the senior posts, with Eritreans working with them
as principal secretaries and secretaries; this would be
followed by a period during which Eritreans would
be appointed to the senior posts, with British staff as
their advisers. The Commissioner urged the Adminis-
tration to make the first period as short as possible and
the second period as long as possible, in order that
Eritreans might hold responsible positions at the earli-
est possible date.

737. The British Administration agreed that this was
desirable, but stated that everything would depend on
how soon Eritreans could prove their fitness for re-
sponsibility ; it added that the overriding consideration
was the responsibility of the Administering Power for
conducting the affairs of Eritrea efficiently during the
transition period.

E. PERSONS OF MIXED BLOOD COMING WITHIN THE
SCOPE OF PARAGRAPH 6 ( 6 ) OF THE RESOLUTION

738. The resolution of the United Nations General
Assembly provides that: "All inhabitants born in Eri-
trea and having at least one indigenous parent or grand-
parent shall be nationals of the Federation. Such per-
sons, if in possession of a foreign nationality, shall,
within six months of the coming into force of the
Eritrean Constitution, be free to opt to renounce the
nationality of the Federation and retain such foreign
nationality. In the event that they do not so opt, they
shall thereupon lose such foreign nationality."
739. It has been mentioned above that the Commis-
sioner, in giving his views on the initial plan for reor-
ganization of the Administration and the induction of
Eritreans into it, pointed out that the persons in ques-
tion must not be considered as foreigners having to
acquire Federal nationality, but as Eritreans who could
renounce that nationality should they wish to retain
their foreign nationality. In his view, such an inter-
pretation of the resolution would induce qualified per-
sons in that category, who had been appointed to posts
in the Administration, to remain Federal nationals.
740. On 3 August 1951, the British Administration
sent a letter to the Commissioner, in which it stated
that persons of mixed blood coming under paragraph
6 (Ъ) of the resolution, who had no claim to foreign
nationality, would be regarded as Eritreans for all pur-
poses, while those possessing foreign nationality who
gave an undertaking in writing that they did not in-
tend to renounce federal nationality and retain their
foreign nationality would be regarded as Eritreans for
induction purposes. The Commissioner was invited to
comment.
741. The Commissioner replied that he preferred to
consider all inhabitants of Eritrea who possessed no
foreign nationality as having the status of "pre-na-
tionals". Persons of mixed blood, like those with in-
digenous parents, should be regarded as Eritreans for
all purposes. Furthermore, he did not think that persons
of mixed blood possessing foreign nationality need be
required to give a formal undertaking not to renounce
federal nationality in order to be eligible for induction
into the Administration.
742. Secondly, the Commissioner thought that the
requirement of a formal undertaking would serve to
deter persons of mixed blood from seeking induction.
They might well ask why a written undertaking was
required of them and not of other persons who were
not yet nationals. There was some justification for the
view that these persons of mixed blood would, legally,
become nationals of the Federation upon the adoption
and ratification of the Federal Act and the Eritrean
Constitution. Whatever the final conclusion on that
point, the Commissioner believed that most of the per-
sons of mixed blood employed in the Administration
would willingly renounce their foreign nationality in
order to retain their positions.
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743. Finally, the Commissioner stated emphatically
that no obstacle should be put in the way of foreign
nationals applying for posts in the Eritrean Administra-
tion, since the country needed the help of competent
and experienced men who offered to serve it.
744. In a letter dated 17 August 1951, the Adminis-
tration stated that it could "now agree that there is no
necessity to call for an undertaking from any half-
castes or foreigners qualified to take federal nationality
after the Federation is effective, regarding their na-
tionality rights". The British Administration would
regard them as eligible for employment or continued
employment in the Administration without requiring
them to make any declaration regarding their nation-
ality.

F. RESULTS OF REGISTRATION FOR EMPLOYMENT
AND EXAMINATIONS

745. During 1952, the Administration sent the Com-
missioner regular reports on progress in the induction
of Eritreans.
746. In January 1952, it reported that 780 Eritreans
had registered with the Labour Office in response to
the Press notice of April 1951, and that 506 of them
had been placed with various departments.
747. In April 1952, the Commissioner was informed
of the full results of the examinations held between
August 1951 and the end of March 1952. Out of a
total of 1,140 Eritreans (865 Christians and 275 Mos-
lems) who had sat for the examinations in English
and Italian, 149 Christians and 40 Moslems had been
successful and had been given government employment.
They were receiving further training to fit them for
departmental duties.
748. In the examinations held in Tigrinya and Arabic,
61 candidates out of 124 had passed in the former
language, and 12 out of 99 in the latter. Each successful
candidate had received a certificate for presentation
when applying for suitable vacancies as they occurred,
though no guarantee of employment had been given to
those who passed the examinations in the vernacular,
owing to the difficulty of assimilating them into an Ad-
ministration which was being conducted in English and
Italian during the transition period.
749. The speed of assimilation of Eritreans then in-
creased considerably, and in July 1952 the Commis-
sioner was notified that the total intake of Eritreans
between 1 July 1951 and 31 May 1952 had amounted
to 1,486. During the same period, a total of 688 Italians
and 24 employees other than Eritreans or Italians, had
left the Administration.

G. TECHNICAL TRAINING OF ERITREANS

750. The British Administration also informed the
Commissioner of the satisfactory results obtained in the
schemes for technical training in the various branches
of the Administration; these included wireless tele-
graphy, transport, repair and maintenance of telephones
and other equipment in the Posts and Telecommunica-
tions Department, mechanics in the Railway Depart-
ment and training for electricians, masons, plumbers
and carpenters in the Department of Public Works.
751. With regard to the training of the Police Force,
the results had been so good that several stations were
already in charge of Eritreans, and some senior Eri-

trean inspectors were understudying British senior in-
spectors and prosecuting in important cases before the
British Courts. Furthermore, the Police Field Force
Wireless Service was entirely manned by Eritrean
staff.

752. In assessing the progress made, it is important
to take account of the comments of the British Admin-
istration on the difficulties experienced.

753. In the first place, during the transitional period
the recruitment of personnel proficient only in Arabic
and Tigrinya presented difficulties. Secondly, although
the principle adopted in recruiting was to keep an even
balance between Moslems and Christians and every
effort was made to do so, the lower level of education
among Moslems inevitably gave the Christians an ad-
vantage. Thirdly, the rate of progress in setting up an
Eritrean administration depended on the available num-
ber of trained officials and the material suitable for
training. It should also be noted that the British Ad-
ministration actively explored the possibility of ap-
pointing to the Eritrean Administration some trained
Eritreans who were in Ethiopia, many of whom were
in government service there and might be willing to
transfer to Eritrea.

H. SECRETARIAT FOR ERITREAN AFFAIRS

754. During 1952, the Administration took steps to
organize a secretariat for Eritrean affairs, with the dual
purpose of separating British and federal affairs from
those of purely Eritrean concern, and of forming a
division which would become the nucleus and training
centre of the future Eritrean Administration. The re-
organization plan was published in the Press and put
into effect on 8 April 1952. Although only a few
Eritreans were appointed to senior posts in the Bureau
in the early days, it was stated that as Eritreans be-
came proficient they would gradually be appointed to
fill the posts manned by British officials.153

Section 2. Temporary customs union with Ethiopia

755. It is provided, at the end of paragraph 7 of the
resolution of the United Nations General Assembly
that the Administering Authority ". . . may, in agree-
ment with the Commissioner, negotiate on behalf of the
Eritreans a temporary customs union with Ethiopia
to be put into effect as soon as practicable".

756. It is provided in paragraph 4 of the resolution
that, when the transfer of power has taken place : "The
area of the Federation shall constitute a single area for
customs purposes, and there shall be no barriers to the
free movement of goods and persons within the area".
757. By virtue of the provision contained in paragraph
11, the resolution makes the negotiation of a temporary
customs union with Ethiopia, during the transitional
period, an optional act and gives the Administering
Authority discretion to decide whether a temporary
customs union shall be negotiated. On this question the
Commissioner, in his detailed examination of the reso-
lution,154 dated 20 June 1951, took the following posi-
tion:

153 The latest information concerning the organization of the
Eritrean Administration will be found in the Report of the
Administering Authority (see document A/2233).

164 A/1959/Annex 9, paragraph 7.
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758. "With regard to the question of a temporary
customs union, the Commissioner is required to agree
to the negotiation by the Administering Authority,
on behalf of the Eritreans, of such a temporary cus-
toms union with Ethiopia. On the other hand, should
the Administering Authority not initiate negotiations
in this matter, I do not consider that the Commissioner
is called upon to approve or disapprove its action."

759. The British Administration, in a letter dated 6
July 1951, informed the Ethiopian Minister for Foreign
Affairs that the Administering Authority did not pro-
pose to initiate negotiations with the Imperial Ethi-
opian Government for a temporary customs union be-
tween Eritrea and Ethiopia. The conclusion reached
by the Administering Authority, was that the benefit

which Eritrea might derive from a temporary customs
union would be far outweighed by the disadvantages.
Moreover, while Eritrea and Ethiopia remained under
their own separate governments, each with widely dif-
fering economic, financial and currency systems, the
practical difficulties of establishing a temporary cus-
toms union were so great as to be almost insuperable.
In order to give effect to paragraph 4 of the resolution,
however, the Administering Authority was prepared
to discuss with the Government of Ethiopia the prepa-
ratory action necessary to ensure the smooth transition
of the existing Eritrean customs organization into the
federal system on the date of inception of the Federa-
tion. A copy of the letter of 6 July 1951 was formally
transmitted to the Commissioner for his information.



Chapter IX

THE TRANSFER OF POWER

760. Paragraph 15 of the resolution of the United
Nations General Assembly states that: "The United
Nations Commissioner shall maintain his headquarters
in Eritrea until the transfer of power has been com-
pleted", and upon completion "he shall so report to
the General Assembly".
761. The opinions expressed during the discussions
by several delegations and the traditions of the United
Nations General Assembly, born of the experience of
previous missions, showed that in the matter of the
transfer of power the Commissioner was to be re-
garded more or less as an "observer".
762. Owing to some nervousness among certain sec-
tions of the population during the transition period,
on 27 August 1952 the Commissioner issued a Press
release covering the following main points:

(1) The transfer of services had been the subject
of discussions between the Commissioner and the Chief
Administrator, the Eritrean authorities and members
of the representative Assembly, and Ethiopian and
Italian officials;

(2) During these conversations, the Commissioner
had made clear that the terms of the resolution laid
upon him no direct responsibility with regard to federal
matters or the transfer of power ;

(3) Nevertheless, in so far as the application of
paragraph 15 of the resolution was concerned, it was
his duty, in his capacity as United Nations observer, to
report to the General Assembly on the whole operation ;

(4) The Federation, in the form recommended by
the General Assembly and accepted by the Eritrean
population, struck a balance between the Federal Gov-
ernment and the autonomous unit of Eritrea. It was
the duty of all the interested parties to co-operate in
a spirit of mutual understanding in setting up this
equilibrium, the possibility of which was clearly brought
out by paragraphs 3 and 5 of the United Nations reso-
lution in which the division of responsibility between
the Federal Government and the Government of Eri-
trea was precisely defined, and which also provided for
Eritrean participation in the setting up of an Imperial
Federal Council and in the Federal Government;

(5) Recent conversations which the Commissioner
had Had gave evidence that all parties were equally
animated by a spirit of goodwill.

763. This Press release undoubtedly had a soothing
effect on those sections of opinion which were the most
apprehensive, and the feeling of confidence was
strengthened by the statement made by the Chief Ad-
ministrator to the Eritrean Assembly on 4 September
1952.

764. The following are the main points of this state-
ment:

(1) The British Administration was bound by the
resolutions of 2 December 1950 and 29 January 1952,
and had to take steps to set up the Federation and
create federal services.

(2) It was the duty of the Administering Authority
to decide which among the present public services in
Eritrea should become federal and which should remain
Eritrean. Although this decision lay with the United
Kingdom Government, the United Nations Commis-
sioner and the Government of Ethiopia had been con-
sulted.

(3) The resolution of 29 January 1952 provided
for the transfer of State property, with certain excep-
tions, by the British Administration to Eritrea,
"Eritrea" being defined in the resolution as being either
the Federal Government or the Government of Eritrea,
according to the nature of the jurisdiction and respon-
sibilities vested in the respective governments by the
resolution of 2 December 1950.

(4) The provisions for the transfer made due al-
lowance for the legitimate needs of the Federal and
Eritrean authorities. The transfer was merely the trans-
mission of a right of occupation and possession and
of an administrative responsibility ; there was no impli-
cation of right of ownership properly so called. That
was a matter to be settled between the Federal Govern-
ment and the Government of Eritrea after the setting
up of the Federation.

(5) The Chief Administrator then gave particulars
of the services already transferred to the Federal Au-
thorities and emphasized the fact that the admission
of the autonomous unit into a Federation with a 'sov-
ereign State which was a Member of the United Na-
tions had brought considerable benefit to Eritrea, and
that in return the Federal Government was entitled
to enjoy every facility in Eritrea to enable it to cope
with the responsibilities devolving upon it under the
resolution of 2 December 1950.
765. Moreover, the statement of the Emperor of
Ethiopia on Eritrean participation in the machinery of
federal government, made at the time of ratification of
the Federal Act,155 strengthened the favourable psycho-
logical effect already produced by the assurances of the
Commissioner and Chief Administrator.
766. The ceremony of the transfer of power, held at
4.45 p.m. on 15 September 1952 at Government House,
thus took place in an atmosphere of confidence.
767. After the signing of the Termination of Powers
Proclamation by the Chief Administrator, copies were
presented to the Emperor's representatives, to the Chief
Executive of the Government of Eritrea and to the
United Nations Commissioner.
768. After this ceremony, the Chief Administrator
thanked all those who had assisted him in his work, and

165 Chapter V of the present report, paragraph 497.
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especially the United Nations Commissioner. He also
offered his best wishes to the successors of the British
Administration in Eritrea.

769. The following is the text of the Proclamation : " 6

TERMINATION OF POWERS PROCLAMATION (NO. 136,
1952) BY THE BRITISH ADMINISTRATION, ERITREA

Whereas by a resolution of the General Assembly
of the United Nations dated 2 December, 1950, Eritrea
shall constitute an autonomous unit federated with
Ethiopia under the sovereignty of the Ethiopian Crown
as therein provided :

And whereas the Federal Act has been ratified by the
Emperor of Ethiopia and the Eritrean Constitution has
been approved by the United Nations Commissioner
adopted by the Eritrean Assembly and ratified by the
Emperor of Ethiopia:

And whereas it is provided by the Eritrean (Termi-
nation of Administration) Order, 1952, that the Au-
thority of Her Majesty in Eritrea shall determine as
from such date as shall for the purpose of enabling the
Federal Act and the Constitution of Eritrea to enter
into effect be proclaimed therein by the Chief Adminis-
trator :

And whereas by the said resolution of 2 December,
1950, it is provided that the jurisdiction of the Federal
Government in Eritrea shall extend to certain matters
and that the jurisdiction of Eritrean Government shall
extend to all other matters:

And whereas by the said resolution of 2 December,
1950, it is provided that the Administering Power shall
make arrangements for the transfer of power to the
appropriate authorities :

And whereas by a resolution of the United Nations
dated 29 January, 1952, it is provided that Eritrea
(which term for the purposes of the resolution is to be
interpreted in conformity with paragraph 3 of the said
resolution of 2 December, 1950), shall receive without
payment' certain movable and immovable property lo-
cated in Eritrea owned by the Italian State either in
its own name or in the name of the Italian Administra-
tion in Eritrea and that such property shall be trans-
ferred to Eritrea not later than the effective date of the
final transfer of power from the Administering Power
to the appropriate Authorities :

Now therefore, I, Duncan Cameron CUMMING, Com-
panion of the Most Honourable Order of the Bath,

156 As regards the plans drawn up for the transfer dealt
with in the resolution, see the Administering Authority's Report
(document A/2233).

Commander of Most Excellent Order of the British
Empire, Chief Administrator of Eritrea, hereby pro-
claim as follows :

1. To the intent that Eritrea shall become an auton-
omous unit in the manner provided in the Resolution
of the United Nations dated 2 December, 1950, and
in order that the Federal Act and the Constitution of
Eritrea shall enter into effect the authority of Her
Majesty in Eritrea shall determine.

2. The powers and jurisdiction of the Administer-
ing Power are hereby transferred to the Federal Gov-
ernment and the Eritrean Government.

3. The property set out in the first Schedule hereto
is hereby transferred to the Federal Government and
the property set out in the Second Schedule hereto is
hereby transferred to the Eritrean Government.

4. This Proclamation may be cited as the Termina-
tion of Powers Proclamation, 1952, and shall come into
force at midnight on 15/16 September, 1952.

770. Thanks to the spirit of collaboration shown by
the interested parties directly responsible, the Com-
missioner was thus able not only to take cognizance
of the transfer of power but also, through the informa-
tion with which he had been spontaneously provided,
to testify to the faithful application, both of the spirit
and of the letter of the resolution.

771. In concluding this chapter, mention must be made
of the telegram sent by the Secretary-General of the
United Nations to the Commissioner on the occasion
of the transfer of power, which reads as follows :

"Please express to representatives of United King-
dom as Administering Power and to appropriate Fed-
eral and Eritrean Authorities my deep gratification on
occasion transfer of power in Eritrea in compliance
decisions of" General Assembly within specified time
limits stop This historic step has been made possible
by the co-operation and high sense of responsibility of
all the parties concerned working with the United
Nations towards a common objective stop Please ex-
tend my congratulations to the Eritrean people on this
achievement which your own devoted service in Eri-
trea has so greatly contributed to bring about stop

Trygve LIE
Secretary- General"

772. The Commissioner communicated the contents of
this message to the Chief Administrator, to the Em-
peror's Representative, and to the Chief Executive of
the Government of Eritrea.
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Chapter X

SUBMISSION OF THE ERITREAN CONSTITUTION TO THE GENERAL ASSEMBLY

773. With the completion of the transfer of power, the Commissioner, acting
under paragraph 15 of the resolution, submits to the General Assembly the text of
the Eritrean Constitution. The document as approved by the Commissioner,
adopted by the Eritrean Assembly and ratified by the Emperor of Ethiopia, con-
stitutes annex II of the present report.
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CONCLUSIONS

774. With the ratification of the Federal Act by the
Emperor of Ethiopia on 11 September 1952, and the
promulgation of the Termination of Powers Proclama-
tion by the Administering Power on 15 September
1952, the General Assembly's resolution of 2 December
1950 was put into effect and the task entrusted to the
Commissioner completed.

775. The foundations of the Federation of Ethiopia
and of the autonomous unit of Eritrea have thus been
laid. So far as Eritrea is concerned, the Constitution
approved by the Commissioner, adopted by the Assem-
bly and ratified by the Emperor, completes the struc-
ture. That Constitution, together with the organic laws
passed by the Eritrean Assembly, faithfully reflects
not only the letter, but also the spirit of the resolution ;
so far as any document can, it gives Eritrea a fair and
promising start in its existence as an autonomous unit
within the Federation. Much more than a mere docu-
ment will be required, however, to ensure life and
continuity for the institutions thus created. The Fed-
eration and Eritrea will have to learn to live side by
side, each respecting the proper sphere of activity and
jurisdiction of the other. As the first Panel of Legal
Consultants pointed out, "the régime prescribed in the
General Assembly's resolution . . . can only operate

satisfactorily if Ethiopia accepts it freely and without
any unexpressed reservation, and intends to apply it
in good faith".
776. My conversations with His Majesty the Em-
peror of Ethiopia have convinced me that such good
faith exists and that it is the Emperor's sincere desire
that the Federal Act should be implemented in accord-
ance with both the letter and spirit of the resolution.
777. On the Eritrean side, the discussions I held with
the people from the outset, and the spirit in which the
Eritrean Representative Assembly adopted the Consti-
tution have convinced me that there is a genuine readi-
ness for full co-operation with the federal authorities
and a real respect for the unity of the Federation under
the sovereignty of the Emperor.
778. The procedure for setting up the necessary or-
gans of the Federal Government is laid down in the
resolution, except for the means whereby, if mediation
fails, conflicts of jurisdiction can be satisfactorily
settled by a tribunal whose impartiality is manifest in its
proceedings and composition. For this purpose, a joint
act by the two legislatures will be required ; it is to be
hoped that, with the goodwill of both parties, this final
guarantee of faithful implementation of the resolution
will soon be provided.
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ANNEXES

1. Text of resolution 390 A (V) adopted on 2 December 1950 by the General Assembly
of the United Nations

390 (V). ERITREA: REPORT OF THE UNITED NA-
TIONS COMMISSION FOR ERITREA; REPORT OF
THE INTERIM COMMITTEE OF THE GENERAL
ASSEMBLY ON THE REPORT OF THE UNITED
NATIONS COMMISSION FOR ERITREA

A
Whereas by paragraph 3 of Annex XI to the Treaty

of Peace with Italy, 1947, the Powers concerned have
agreed to accept the recommendation of the General
Assembly on the disposal of the former Italian colonies
in Africa and to take appropriate measures for giving
effect to it,

Whereas by paragraph 2 of the aforesaid Annex XI
such disposal is to be made in the light of the wishes
and welfare of the inhabitants and the interests of peace
and security, taking into consideration the views of in-
terested governments,

Now therefore
The General Assembly, in the light of the reports 15r

of the United Nations Commission for Eritrea and of
the Interim Committee, and

Taking into consideration
(a) The wishes and welfare of the inhabitants of

Eritrea, including the views of the various racial, reli-
gious and political groups of the provinces of the ter-
ritory and the capacity of the people for self-govern-
ment,

(b) The interests of peace and security in East
Africa,

(c) The rights and claims of Ethiopia based on geo-
graphical, historical, ethnic or economic reasons, includ-
ing in particular Ethiopia's legitimate need for adequate
access to the sea,

Taking into account the importance of assuring the
continuing collaboration of the foreign communities in
the economic development of Eritrea,

Recognising that the disposal of Eritrea should be
based on its close political and economic association with
Ethiopia, and

Desiring that this association assure to the inhabi-
tants of Eritrea the fullest respect and safeguards for
their institutions, traditions, religions and languages, as
well as the widest possible measure of self-government,
while at the same time respecting the Constitution, in-
stitutions, traditions and the international status and
identity of the Empire of Ethiopia,

A. Recommends that:
1. Eritrea shall constitute an autonomous unit fed-

erated with Ethiopia under the sovereignty of the Ethi-
opian Crown.

2. The Eritrean Government shall possess legislative,
executive and judicial powers in the field of domestic
affairs.

3. The jurisdiction of the Federal Government shall
extend to the following matters : defence, foreign affairs,
currency and finance, foreign and interstate commerce
and external and interstate communications, including
ports. The Federal Government shall have the power to
maintain the integrity of the Federation, and shall have
the right to impose uniform taxes throughout the Fed-
eration to meet the expenses of federal functions and
services, it being understood that the assessment and
the collection of such taxes in Eritrea are to be dele-
gated to the Eritrean Government, and provided that
Eritrea shall bear only its just and equitable share of
these expenses. The jurisdiction of the Eritrean Gov-
ernment shall extend to all matters not vested in the
Federal Government, including the power to maintain
the internal police, to levy taxes to meet the expenses
of domestic functions and services, and to adopt its own
budget.

4. The area of the Federation shall constitute a single
area for customs purposes, and there shall be no bar-
riers to the free movement of goods and persons within
the area. Customs duties on goods entering or leaving
the Federation which have their final destination or
origin in Eritrea shall be assigned to Eritrea.

5. An Imperial Federal Council composed of equal
numbers of Ethiopian and Eritrean representatives shall
meet at least once a year and shall advise upon the com-
mon affairs of the Federation referred to in paragraph
3 above. The citizens of Eritrea shall participate in the
executive and judicial branches, and shall be represented
in the legislative branch, of the Federal Government, in
accordance with law and in the proportion that the
population of Eritrea bears to the population of the
Federation.

6. A single nationality shall prevail throughout the
Federation :

(a) All inhabitants of Eritrea, except persons pos-
sessing foreign nationality, shall be nationals of the
Federation ;

(b) All inhabitants born in Eritrea and having at
least one indigenous parent or grandparent shall also
be nationals of the Federation. Such persons, if in
possession of a foreign nationality, shall, within six
months of the coming into force of the Eritrean Con-

• stitution, be free to opt to renounce the nationality of
the Federation and retain such foreign nationality. In
the event that they do not so opt, they shall there-
upon lose such foreign nationality;

157 See Official Records of the General Assembly, Fifth Ses-
sion, Supplements, Nos. 8 and 14.



(c) The qualifications of persons acquiring the na-
tionality of the Federation under sub-paragraphs (a)
and (b) above for exercising their rights as citizens of
Eritrea shall be determined by the Constitution and
laws of Eritrea;

(d) All persons possessing foreign nationality who
have resided in Eritrea for ten years prior to the date
of the adoption of the present resolution shall have the
right, without further requirements of residence, to
apply for the nationality of the Federation in accord-
ance with federal laws. Such persons who do not thus
acquire the nationality of the Federation shall be per-
mitted to reside in and engage in peaceful and lawful
pursuits in Eritrea;

The rights and interests of foreign nationals resi-
dent in Eritrea shall be guaranteed in accordance with
the provisions of paragraph 7.

7. The Federal Government, as well as Eritrea,
shall ensure to residents in Eritrea, without distinction
of nationality, race, sex, language or religion, the
enjoyment of human rights and fundamental liberties,
including the following:

(a) The right to equality before the law. No dis-
crimination shall be made against foreign enterprises
in existence in Eritrea engaged in industrial, com-
mercial, agricultural, artisan, educational or charitable
activities, nor against banking institutions and insurance
companies operating in Eritrea;

(b) The right to life, liberty and security of person;
(c) The right to own and dispose of property. No

one shall be deprived of property, including con-
tractual rights, without due process of law and without
payment of just and effective compensation;

(d) The right to freedom of opinion and expression
and the right of adopting and practising any creed or
religion ;

(e) The right to education;
(/) The right to freedom of peaceful assembly and

association ;
(g) The right to inviolability of correspondence and

domicile, subject to the requirements of the law;
(h) The right to exercise any profession subject to

the requirements of the law;
(i) No one shall be subject to arrest or detention

without an order of a competent authority, except in
case of flagrant and serious violation of the law in
force. No one shall be deported except in accordance
with the law;

(/) The right to a fair and equitable trial, the right
of petition to the Emperor and the right of appeal to
the Emperor for commutation of death sentences;

(k) Retroactivity of penal law shall be excluded;
The respect for the rights and freedoms of others and

the requirements of public order and the general wel-
fare alone will justify any limitations to the above
rights.

8. Paragraphs 1 to 7 inclusive of the present resolu-
tion shall constitute the Federal Act which shall be
submitted to the Emperor of Ethiopia for ratification.

9. There shall be a transition period which shall not
extend beyond 15 September 1952, during which the

Eritrean Government will be organized and the
Eritrean Constitution prepared and put into effect.

10. There shall be a United Nations Commissioner
in Eritrea appointed by the General Assembly. The
Commissioner will be assisted by experts appointed by
the Secretary-General of the United Nations.

11. During the transition period, the present Ad-
ministering Authority shall continue to conduct the
affairs of Eritrea. It shall, in consultation with the
United Nations Commissioner, prepare as rapidly as
possible the organization of an Eritrean administration,
induct Eritreans into all levels of the administration,
and make arrangements for and convoke a representa-
tive assembly of Eritreans chosen by the people. It may,
in agreement with the Commissioner, negotiate on be-
half of the Eritreans a temporary customs union with
Ethiopia to be put into effect as soon as practicable.

12. The United Nations Commissioner shall, in
consultation with the Administering Authority, the
Government of Ethiopia, and the inhabitants of Eritrea,
prepare a draft of the Eritrean Constitution to be sub-
mitted to the Eritrean Assembly and shall advise and
assist the Eritrean Assembly in its consideration of the
Constitution. The Constitution of Eritrea shall be based
on the principles of democratic government, shall in-
clude the guarantees contained in paragraph 7 of the
Federal Act, shall be consistent with the provisions of
the Federal Act and shall contain provisions adopting
and ratifying the Federal Act on behalf of the people of
Eritrea.

13. The Federal Act and the Constitution of Eritrea
shall enter into effect following ratification of the Fed-
eral Act by the Emperor of Ethiopia, and following ap-
proval by the Commissioner, adoption by the Eritrean
Assembly and ratification by the Emperor of Ethiopia
of the Eritrean Constitution.

14. Arrangements shall be made by the Government
of the United Kingdom of Great Britain and Northern
Ireland as the Administering Authority for the transfer
of power to the appropriate authorities. The transfer of
power shall take place as soon as the Eritrean Constitu-
tion and the Federal Act enter into effect, in accordance
with the provisions of paragraph 13 above.

15. The United Nations Commissioner shall maintain
his headquarters in Eritrea until the transfer of power
has been completed, and shall make appropriate reports
to the General Assembly of the United Nations con-
cerning the discharge of his functions. The Commis-
sioner may consult with the Interim Committee of the
General Assembly with respect to the discharge of his
functions in the light of developments and within the
terms of the present resolution. When the transfer of
authority has been completed, he shall so report to the
General Assembly and submit to it the text of the Eri-
trean Constitution;

B. Authorizes the Secretary-General, in accordance
with established practice:

1. To arrange for the payment of an appropriate re-
muneration to the United Nations Commissioner ;

2. To provide the United Nations Commissioner with
such experts, staff and facilities as the Secretary-Gen-
eral may consider necessary to carry out the terms of
the present resolution.
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II. Constitution of Eritrea

(TEXT OF THE CONSTITUTION AS ADOPTED BY THE ERITKEAN ASSEMBLY ON 10 JULY 1952)
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PREAMBLE

In the name of Almighty God,
Trusting that He may grant Eritrea peace, concord

and prosperity,
And that the Federation of Eritrea and Ethiopia may

be harmonious and fruitful,
We, the Eritrean Assembly, acting on behalf of the

Eritrean people,
Grateful to the United Nations for recommending

that Eritrea shall constitute an autonomous unit feder-
ated with Ethiopia under the sovereignty of the Ethi-
opian Crown and that its Constitution be based on the
principles of democratic government,

Desirous of satisfying the wishes and ensuring the
welfare of the inhabitants of Eritrea by close and econ-
omic association with Ethiopia and by respecting the
rights and safeguarding the institutions, traditions,
religions and languages of all the elements of the
population.

Resolved to prevent any discrimination and to ensure,
under a régime of freedom and equality, the brotherly
collaboration of the various races and religions in Eri-
trea, and to promote economic and social progress,

Trusting fully in God, the Master of the Universe.
Do hereby adopt this Constitution as the Constitution

of Eritrea.

PART I. GENERAL

Article 1
Adoption and ratification of the

Federal Act

1. The Eritrean people, through their representatives,
hereby adopt and ratify the Federal Act approved on
2 December 1950 by the General Assembly of the United
Nations.
2. They undertake to observe faithfully the provisions
of the said Act.

CHAPTER I. STATUS OF ERITREA

Article 2
Territory of Eritrea

The territory of Eritrea, including the islands, is that
of the former Italian colony of Eritrea.

Article 3
Autonomy and federation

Eritrea shall constitute an autonomous unit federated
with Ethiopia under the sovereignty of the Ethiopian
Crown.

Article 4
Legislative, executive and judicial

powers

The Government of Eritrea shall exercise legislative,
executive and judicial powers with respect to matters
within its jurisdiction.

Article 5
Matters coming within the juris-

diction of Eritrea

1. The jurisdiction of the Government of Eritrea shall
extend to all matters not vested in the Federal Govern-
ment by the Federal Act.

2. This jurisdiction shall include:
(a) The various branches of law (criminal law, civil

law, commercial law, etc.) ;
(b) The organization of the public services;
(c) Internal police;
(d) Health;
(e) Education;
(f) Public assistance and social security;
(g) Protection of labour;
(h) Exploitation of natural resources and regulation

of industry, internal commerce, trades and professions ;
(i) Agriculture;
(/) Internal communications;
(k) The public utility services which are peculiar to

Eritrea ;
(/) The Eritrean budget and the establishment and

collection of taxes designed to meet the expenses of
Eritrean public functions and services.

Article 6
Contribution by Eritrea to the ex-

penses of the Federal Govern-
ment

1. Eritrea shall bear its just and equitable share of
the expenses of Federal functions and services.
Assessment and levying of Federal

taxes

2. The Government of Eritrea shall assess and levy
in Eritrea, by delegation from the Federal Government,
such taxes as are established to that end for the benefit
of the whole of the Federation.
Revenue from customs duties

3. Within the revenue which accrues to Eritrea shall be
included the customs duties on goods entering or leav-
ing the Federation which have their final destination or
origin in Eritrea, in accordance with the provisions of
paragraph 4 of the resolution of 2 December 1950 of
the General Assembly of the United Nations.

Article 7
Representation of Eritrea in the

Imperial Federal Council
1. The Eritrean representatives in the Imperial Fed-
eral Council, composed of equal numbers of Ethiopians
and Eritreans, shall be appointed by the Chief Executive
with the approval of the Assembly. They shall be form-
ally invested in office by the Emperor.
Participation of Eritreans in the

Federal Government

2. Eritreans shall participate in the executive and
judicial branches and shall be represented in the legis-
lative branch, of the Federal Government, in accord-
ance with law and in the proportion that the population
of Eritrea bears to the population of the Federation.

Article 8
Eritrean citizenship

Persons who have acquired Federal nationality in
Eritrea under the Federal Act (Section A, paragraph
6 of the General Assembly Resolution 390 A (V)) and
have been granted Eritrean citizenship in accordance
with the laws of Eritrea shall be citizens of Eritrea.
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Article 9
Rights of Federal nationals who

are not Eritrean citizens

1. On the basis of reciprocity, Federal nationals who
are not Eritrean citizens shall enjoy the same rights
as Eritreans.
2. Federal nationals shall enjoy political rights in
accordance with the Eritrean Constitution and laws
on the basis of reciprocity.

CHAPTER II . REPRESENTATION OF THE EMPEROR
IN ERITREA

Article 10
The Emperor has a representative

in Eritrea

There shall be a representative in Eritrea of His
Imperial Majesty, the Emperor of Ethiopia, Sover-
eign of the Federation.

Article 11
Rank of the Representative of the

Emperor

The Representative of the Emperor shall, on all oc-
casions, have the place of precedence at official cere-
monies in Eritrea.

Article 12
Administering of the oath of office

to the Chief Executive before
the Representative of the Em-
peror. Formal investment of the
Chief Executive in office

The Chief Executive, elected by the Assembly in ac-
cordance with Article 68, shall take the oath of office
in accordance with the provisions of Article 72. The
Representative of the Emperor, having noted that the
Chief Executive has been elected by the Assembly,
shall formally invest him in office in the name of the
Emperor, Sovereign of the Federation.

Article 13
Opening and closing of sessions of

the Assembly

At the opening and closing of sessions of the Assem-
bly, the Representative of the Emperor may deliver the
speech from the throne in which he will deal with affairs
of common interest to the Federation and to Eritrea.

Article 14
Transmission of legislation to the

representative of the Emperor

1. When draft legislation has been voted by the As-
sembly, the Chief Executive will transmit it immediately
to the Representative of the Emperor.
2. If the Representative of the Emperor considers that
draft legislation voted by the Assembly encroaches upon
Federal jurisdiction, or that it involves the international
responsibility of the Federation, he may transmit a re-
quest to the Chief Executive within twenty days after
the vote by the Assembly for reconsideration of the
draft legislation by the Assembly, indicating his reasons
for doing so.

Article 15
Promulgation of legislation

The Representative of the Emperor will promulgate
legislation in the manner laid down in Article 58.

CHAPTER III . DEMOCRATIC GOVERNMENT IN ERITREA

Article 16
The principles of democratic gov-

ernment

The Constitution of Eritrea is based on the principles
of democratic government.

Article 17
Respect for human rights

The Constitution guarantees to all persons the enjoy-
ment of human rights and fundamental freedoms.

Article 18
Organs of government are pro-

vided for by the people and
shall act in the interests of the
people

1. All organs of government are provided for by the
people. They are chosen by means of periodic, free and
fair elections, directly and indirectly.
2. The organs of government shall act in the interests
of the people.

Article 19
Rule of law
1. The organs of government and public officials shall
have no further powers than those conferred on them
by the Constitution and by the laws and regulations
which give effect thereto.
2. Neither a group of the people nor an individual
shall arbitrarily assume the exercise of any political
power or of administrative functions.
3. Public officials shall perform their duties in strict
conformity with the law and solely in the public interest.
4. Public officials shall be personally answerable for
any unlawful acts or abuses they may commit.

Article 20
Franchise

The electorate shall consist of those persons possess-
ing Eritrean citizenship who:

(a) Are of male sex;
(b) Have attained the age of twenty-one years;
(c) Are under no legal disability as defined by the

law; and
(d) Have been resident for one year preceding the

election in the constituency where they shall vote.

Article 21
Federal flag

1. The Federal flag shall be respected in Eritrea.
Flag, seal and arms of Eritrea
2. There shall be a flag, seal and arms of Eritrea, de-
tails of which shall be decided upon by law.

CHAPTER IV. HUMAN RIGHTS AND FUNDAMENTAL
FREEDOMS

Section. I. Provisions reproduced from the
Federal Act

Provisions reproduced
Federal Act

Article 22
from the
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The following provisions of paragraph 7 of the Fed-
eral Act shall be an integral part of the Constitution of
Eritrea :

"The Federal Government, as well as Eritrea,
shall ensure to residents in Eritrea, without distinc-
tion of nationality, race, sex, language or religion,
the enjoyment of human rights and fundamental liber-
ties, including the following:

"(a) The right to equality before the law. No
discrimination shall be made against foreign enter-
prises in existence in Eritrea engaged in industrial,
commercial, agricultural, artisan, educational or char-
itable activities nor against banking institutions and
insurance companies operating in Eritrea;

"(b) The right to life, liberty and security of
person ;

"(c) The right to own and dispose of property.
No one shall be deprived of property, including con-
tractual rights, without due process of law and with-
out payment of just and effective compensation;

"(d) The right to freedom of opinion and express-
ion and the right of adopting and practising any
creed or religion ;

" (e) The right to education ;
"(f) The right to freedom of peaceful assembly

and association;
"(gf) The right to inviolability of correspondence

and domicile subject to the requirements of the law;
"(h) The right to exercise any profession subject

to the requirements of the law;
"(i) No one shall be subject to arrest or detention

without an order of a competent authority, except in
case of flagrant and serious violation of the law in
force. No one shall be deported except in accordance
with the law ;

"(/) The right to a fair and equitable trial, the
right of petition to the Emperor and the right of ap-
peal to the Emperor for commutation of death
sentences ;

"(k) Retroactivity of penal law shall be excluded."

Section II. Other provisions

Article 23
Freedom and equality before the

law. Everyone is a person before
the law
All persons are born free and are equal before the

law without distinction of nationality, race, sex or relig-
ion and, as such shall enjoy civil rights and shall be sub-
ject to duties and obligations.

Article 24
Prohibition of torture and certain

punishments

No one shall be subject to torture or to cruel, inhu-
man or degrading treatment or punishment.

Article 25
Right to freedom of movement

Everyone resident in Eritrea has the right to freedom
of movement and to the choice of place of residence in
Eritrea subject to the provisions of Article 34.

Article 26
Freedom of conscience and religion

The right to freedom of conscience and religion shall
include the right of everyone, either alone or in com-
munity with others and in public or private, to mani-
fest his religion or belief in teaching, practice, worship
and observance.

Article 27
No discrimination to the detriment

of any religion

No economic, financial or political measure of a dis-
criminatory nature shall be taken to the detriment of
any religion practised in Eritrea.

Article 28
Recognition of religious bodies as

persons before the law

Religious bodies of all kinds and religious orders shall
be recognized as possessing juristic personality.

Consequently, any religious denomination or any
group of citizens belonging to such denomination shall
be entitled:

(a) To establish and maintain institutions for relig-
ious, educational and charitable purposes;

(&)To conduct its own affairs in matters of religion;
(c) To possess and acquire movable and immovable

property ;
(d) To administer its property and to enter into

contracts.

Article 29
Religious instruction and worship

in public schools

No pupil attending a public school shall be required
to take part in any religious instruction at such school
or attend any religious service at such school.

Article 30
Freedom to express opinions

Everyone resident in Eritrea shall have the right to
express his opinion through any medium whatever
(Press, speech, etc.) and to learn the opinions expressed
by others.

Article 31
Right to education and freedom to

teach

1. Everyone resident in Eritrea shall have the right to
education. The Government shall make every effort to
establish schools and to train teachers.
2. The Government shall encourage private persons
and private associations and institutions, regardless of
race, nationality, religion, sex or language, to open
schools, provided that they give proof of the required
standards of morality and competence.
3. The instruction in the schools shall conform to the
spirit of the Constitution.

Article 32
Associations and companies

1. Everyone resident in Eritrea shall have the right to
form associations or companies for lawful purposes.
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2. Companies or associations shall enjoy fundamental
freedoms in so far as their nature permits.
3. Such companies or associations shall be regarded
as persons before the law.

Article 33
Protection of working conditions

1. Everyone resident in Eritrea, regardless of nation-
ality, race sex, or religion, shall have the right to op-
portunity of work, to equal pay for equal work, to regu-
lar holidays with pay, to payment of dependency al-
lowances, to compensation for illness and accidents in-
curred through work and to a decent and healthy stand-
ard of life.
Trade unions
2. Everyone resident in Eritrea shall have the right
to form and to join trade unions for the protection of
his interests.

Article 34
Control by law of the enjoyment

of human rights and fundamental
freedoms

1. The provisions in the last sub-paragraph of para-
graph 7 of the Federal Act apply to the whole of
Chapter IV of Part I of the Constitution. This sub-
paragraph reads as follows:

"The respect for the rights and freedoms of others
and the requirements of public order and the general
welfare alone will justify any limitations to the above
rights."

2. In applying the aforementioned provisions, the en-
joyment of human rights and fundamental freedoms
may be regulated by law provided that such regulation
does not impede their normal enjoyment.

Article 35
Duties of individuals

Everyone shall have the duty to respect the Constitu-
tion and the laws, and to serve the community.

CHAPTER V. SPECIAL RIGHTS OF THE VARIOUS
POPULATION GROUPS IN ERITREA

Article 36
Personal status

Nationals of the Federation, including those covered
by sub-paragraphs (b) and (¿) of paragraph 6 of the
Federal Act, as well as foreign nationals, shall have the
right to respect for their customs and their own legis-
lation governing personal status and legal capacity, the
law of the family and the law of succession.

Article 37
Property rights

Property rights and rights of real nature, including
those on State lands, established by custom or law and
exercised in Eritrea by the tribes, the various population
groups and by natural or legal persons, shall not be im-
paired by any law of a discriminatory nature.

Article 38
Languages

1. Tigrinya and Arabic shall be the official languages
of Eritrea.

2. In accordance with established practice in Eritrea,
the languages spoken and written by the various popu-
lation groups shall be permitted to be used in dealing
with the public authorities, as well as for religious or
educational purposes and for all forms of expression of
ideas.

PART II. THE ASSEMBLY

CHAPTER I. COMPOSITION AND ELECTION OF THE
ASSEMBLY

Article 39
Creation of an Assembly represent-

ing the Eritrean people

1. Legislative power shall be exercised by an Assembly
representing the Eritrean people.
2. Members of the Assembly shall represent the Eri-
trean people as a whole, and not only the constituency
in which they are elected.

Article 40
Number of members of the As-

sembly

1. The Assembly shall be composed of not less than
fifty and not more than seventy members.
2. Within the limits prescribed in the preceding para-
graph, the number of members shall be fixed by law.

Article 41
Constituencies
1. The territory of Eritrea shall be divided into elec-
toral constituencies, each electing one representative.
2. These constituencies shall be established in such a
way that they will be approximately equal in population.
The boundaries of the constituencies shall be fixed by
law.

Article 42
Eligibility

All members of the electorate shall be eligible for
election to the Assembly provided that :

(a) They have reached the age of thirty;
(b) They have been resident in Eritrea for three

years and have been resided in the constituency for two
years during the last ten years;

(c) They are not disqualified for any reason laid
down by law ; and

(d) They are not officials of the Eritrean or Federal
Governments, unless they have resigned at the time of
presenting their candidature.

Article 43
The two voting systems

1. The members of the Assembly shall be elected either
by direct or indirect ballot.
2. The system of voting to be used in any given con-
stituency shall be laid down by law.
3. Voting by direct ballot shall be personal, equal and
secret.

For this purpose, a roll of qualified voters shall be
drawn up, and revised from time to time.

The system for establishing electoral rolls shall be
fixed by law.
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4. The first stage of voting by indirect ballot shall be
conducted in accordance with local custom. At the
second stage, voting shall be personal, equal and secret.

Article 44

Election by direct ballot and elec-
tion at second stage in the case
of indirect ballot

1. If a candidate for the Assembly obtains an absolute
majority of the votes cast he shall be declared elected.
2. If no candidate obtains an absolute majority, as
defined in paragraph 1, a second ballot shall be held, and
the candidate who then obtains the greatest number of
votes shall be declared elected.

Article 45

Electoral High Commission

1. An electoral High Commission consisting of three
persons appointed by the Supreme Court established
under Article 85 shall be responsible for supervising all
electoral proceedings (including the compiling of elec-
toral rolls), and for preventing or putting a stop to
irregularities.
2. The High Commission shall appoint, in each con-
stituency, from among the electors of that constituency,
a representative to act under its authority.
3. The said representative shall be assisted by an ad-
visory election committee, consisting of members chosen
by him from among the electors of that constituency.

As soon as an election period has been declared open
in accordance with the law every candidate shall be en-
titled to be represented on the committee.

4. The implementation of the present article shall be
prescribed by law.

Article 46

Disputed elections to the Assembly

1. At the opening of the session following an election,
the Assembly shall confirm its members. All members
whose elections are unchallenged shall be confirmed
simultaneously.
2. In any case where an election is challenged, the As-
sembly shall decide, by a two-thirds majority of the
members present, whether the challenged election is
valid, provided that such two-thirds majority shall be
not less than one half of the members of the Assembly
in office.
3. In the event of a member's election not being con-
firmed, he may, within three days following the adoption
of the decision by the Assembly, appeal to the Supreme
Court established under Article 85, but shall not take
his seat until the Supreme Court has given its decision.

Article 47

Term of the Assembly

1. The Assembly shall be elected for a term of four
years.

2. Members shall be eligible for re-election.
3. If there is a vacancy during the term of an As-
sembly, a by-election shall take place. No by-election
can, however, take place within six months of the
election of a new Assembly.

CHAPTER I I . SESSIONS AND MEETINGS

Article 48

Regular sessions

1. The Assembly shall hold two regular sessions each
year.

2. The Assembly shall meet in regular session on a
date to be specified by law.

This session shall continue for at least one month.

3. The opening date of the second regular session shall
be fixed by the Chief Executive after consulting the
President of the Assembly.

This second session shall be devoted primarily to
voting the budget and the Assembly shall consider no
other matter until the budget has been voted. The
session shall not close until the budget has been voted
as prescribed in Article 60.

4. The closing date of regular sessions shall be fixed
by the Chief Executive after consulting the President
of the Assembly.

5. With the consent of the President of the Assembly,
the Chief Executive may suspend a session for a period
not exceeding twenty days.

Article 49

Special sessions

1. The Chief Executive may convene the Assembly
to a special session.

2. The Chief Executive shall convene the Assembly
to a special session whenever a written request is sub-
mitted by not less than one-third of the members.

3. When the Assembly is convened to a special session
by the Chief Executive on his own initiative, only the
questions set forth in the notice convening the Assembly
shall be discussed. The Chief Executive shall fix the
closing date of the session.

4. When the Assembly is convened to a special session
at the request of not less than one-third of its members,
it shall determine its own agenda. The Chief Executive
shall fix the closing date of the session in agreement
with the President of the Assembly.

Article 50

Quorum

Two thirds of the members of the Assembly shall
compose a quorum.

Article 51

Rules of procedure

The Assembly shall adopt its own rules of procedure.

Article 52

Officers of the Assembly

The Assembly shall elect its officers at the opening
of the first regular session of each year or at the
beginning of a new Legislature. The officers shall con-
sist of a President, a Vice-President and, if the Assem-
bly so desires, other officers.
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CHAPTER III. STATUS OF MEMBERS OF THE ASSEMBLY

Article 53
Swearing-in of members

Before taking up their duties, members of the As-
sembly who have not served in the previous Legislature
shall take, in accordance with the faith and the cus-
tomary practice of the individual concerned, the follow-
ing oath before the President of the Assembly:

"I undertake before Almighty God" (or an invoca-
tion conforming to the faith and the customary
practice of the member of the Assembly concerned)
"to respect the Federation under the sovereignty of
the Imperial Crown, loyally to serve Eritrea, to
defend its Constitution and its laws, to seek no per-
sonal advantage from my office, and to perform all
my duties conscientiously."

Article 54
Parliamentary immunity

1. Members of the Assembly shall not be liable to
prosecution for opinions expressed or votes cast by
them in the performance of their duties.
2. Members of the Assembly shall not be arrested
or prosecuted without the authorization of the Assem-
bly; save that in case of flagrant delict they may be
arrested, but the prosecution, even in this case, shall be
authorized by the Assembly.

When the Assembly is not in session, such authoriza-
tion may be given by its officers. The Assembly may
subsequently decide that proceedings shall be discon-
tinued.

Article 55
Remuneration of members of the

Assembly
1. Members of the Assembly shall receive a remunera-
tion fixed by law.
2. No increase of remuneration shall take effect until
the term of office of the Assembly voting it has expired.

CHAPTER IV. POWERS OF THE ASSEMBLY

Article 56
General powers of the Assembly

The Assembly shall vote the laws and the budget,
elect the Chief Executive and supervise the activities
of the Executive.

Section I. Legislative junctions

Article 57
Drafting and adoption of legisla-

tion
1. Draft legislation may be introduced into the Assem-
bly by members of the Assembly or submitted to the
Assembly by the Chief Executive.
2. Such legislation shall be considered, discussed and
put to the vote as provided in the Assembly's rules
of procedure.

Article 58
Request for a reconsideration

1. Draft legislation adopted by the Assembly shall be
immediately transmitted by the President of the Assem-
bly to the Chief Executive.

Approval of legislation by the
Chief Executive

2. The Chief Executive will transmit it as soon as
received to the Representative of the Emperor who may
request, in accordance with the provisions of Article 14,
that it be reconsidered by the Assembly.
Publication

3. If the Representative of the Emperor, exercising
the prerogatives for which provision is made under
Article 14, has transmitted a request to the Chief Ex-
ecutive for reconsideration, giving his reasons for doing
so, the Assembly must take a further vote. The draft
legislation must obtain a two-thirds majority vote to
be adopted.
4. If the draft legislation has been adopted after recon-
sideration, as provided in the preceding paragraph, or
if the Representative of the Emperor has not exercised
his prerogatives under Article 14, the Chief Executive
must within twenty days after the vote taken by the
Assembly, either approve the draft legislation and trans-
mit it to the Representative of the Emperor for pro-
mulgation within five days of its receipt, or return it
to the Assembly with his comments.
5. If the Chief Executive shall have returned the draft
legislation to the Assembly, the Assembly shall recon-
sider the draft legislation and take a further vote on it.
If the draft legislation is then adopted by a two-thirds
majority, the Chief Executive shall transmit it to the
Representative of the Emperor for promulgation within
five days of its receipt.
6. All draft legislation adopted in accordance with the
provisions of this article but not promulgated within
the time limit laid down in paragraphs 4 and 5 of this
Article, shall come into effect after publication by the
Chief Executive.

Section II. Budget

Article 59
Submission of the draft budget by

the Chief Executive
1. At least one month before the opening of the second
regular session of the Assembly, the Chief Executive
shall submit a draft budget for the next financial year.
2. The draft budget shall cover the whole of the
revenue and expenditures of the Government of Eritrea
for the next financial year.

Article 60
Examination and adoption of the

budget by the Assembly

1. During the month preceding the second regular
session of the Assembly, the Assembly Finance Com-
mittee shall examine the draft budget submitted by the
Executive and report to the Assembly.
2. A general debate on the draft budget shall be held
at the beginning of the second regular session of the
Assembly.

Within ten days following the closure of the debate,
the Executive shall submit a revised draft budget in-
cluding the amendments it may decide to make to its
first draft as a result of the observations made by the
Assembly.
3. The Assembly shall then proceed to examine the
various items of the budget:
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(a) It shall first adopt the expenditure estimates,
with or without amendments, only the total estimate
for each Executive Department being put to the vote.

The Assembly may not increase the estimates pro-
posed in the draft budget unless increase is balanced by
corresponding estimates of revenue and has received
the consent of the Executive.

(b) The Assembly shall then adopt, with or without
amendments, the revenue estimates chapter by chapter,
each of which shall be put to the vote separately.
4. The complete budget shall be adopted before the
beginning of the financial year ; otherwise, the amended
draft budget submitted by the Executive as provided in
paragraph 2 above shall be deemed to be adopted, pro-
vided the Executive has itself observed the time-limit
laid down in Article 59 and in the present article.

Article 61
All taxation and expenditure must

be authorized by law
No tax shall be levied and no expenditure shall be

incurred unless authorized by law.
Article 62

Form of the budget
A law shall be enacted governing the form in which

the budget is to be submitted and voted on each year.

Article 63
Credit for urgent expenditure
1. When voting the budget, the Assembly shall in-
clude a credit for urgent expenditure.
2. The amount of this credit shall not exceed 10 per
cent of the expenditure estimates.
3. At the beginning of the following session of the
Assembly, the Chief Executive shall report on the use
he has made of this credit. The Assembly shall take a
vote on this report.

Article 64
Accounts for past financial years
1. Within eighteen months following the close of each
financial year, the Executive shall submit the accounts
for that financial year to the Assembly for approval.
2. An Auditor-General, independent of the Executive,
shall be elected by the Assembly.
3. The principal function of the Auditor-General shall
be to examine the annual accounts, and to make a re-
port to the Assembly containing his observations on
them at the time of their presentation to the Assembly.
4. The method of election and the matters within the
competence of the Auditor-General shall be established
by law.

Section III. Election and supervision of the Executive

Article 65
Election of the Chief Executive

The Assembly shall elect the Chief Executive as pro-
vided in Article 68.

Article 66
Supervision of the Executive by

the Assembly
1. Members of the Assembly may submit questions in
writing or short questions orally to the Executive,
which shall reply.

2. At the request of ten members of the Assembly, a
debate may be held on the Executive's policy.

The Executive shall be entitled to intervene both in
the course of the debate and before its closure.

PART III. THE EXECUTIVE

CHAPTER I. COMPOSITION AND APPOINTMENT

Article 67
Composition of the Executive

The Executive shall consist of a Chief Executive
assisted by Secretaries of Executive Departments.

Article 68

Election of the Chief Executive

1. The Chief Executive shall be elected by the Assem-
bly by secret ballot; if a candidate obtains two thirds
of the votes cast he shall be declared elected. If no can-
didate obtains the requisite number of votes the candi-
date receiving the least number of votes shall be removed
from the list and the Assembly shall vote again on the
remainder repeating the process if necessary until a
candidate obtains the required number of votes.
2. Only Eritrean citizens having attained the age of
thirty-five years and in possession of their political rights
shall be eligible for the office of the Chief Executive.

3. The Assembly shall elect a Chief Executive at the
opening of each new legislature.
4. In case of death or resignation of the Chief Execu-
tive, the Assembly shall elect a successor within fifteen
days. If the Assembly is not in session, the President
of the Assembly shall convene it to a special session.

The newly elected Chief Executive shall remain in
office until the expiry of his predecessor's term.
5. The Chief Executive shall be eligible for re-election.

Article 69

Appointment of Secretaries of Ex-
ecutive Departments

1. The Chief Executive shall have power to appoint
and dismiss Secretaries of Executive Departments, who
shall be responsible to him.

2. Only persons qualified to be members of the Eri-
trean electorate shall be eligible to hold office as Secre-
taries of Executive Departments.
3. The Chief Excutive shall select the Secretaries of
Executive Departments in such a way as to ensure as
far as possible a fair representation in his council of the
principal groups of the population and the various geo-
graphical areas of the territory.

4. The number and the functions of Secretaries of
Executive Departments shall be prescribed by law.

Article 70

Incompatibility

The office of the Chief Executive or of Secretary of
an Executive Department is incompatible with the hold-
ing of any other administrative or judicial office.
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Article 71
Acting Chief Executive

The Chief Executive, on being elected, shall designate
one of the Secretaries of Executive Departments to act
for him if he is temporarily prevented from discharging
his duties or, if his post fall vacant, until such time as a
new Chief Executive is elected.

Article 72
Swearing-in of the Chief Executive

Before taking up his duties, the Chief Executive shall,
according to his faith and customary practice, take the
following oath in the Assembly before the Representa-
tive of the Emperor :

"I undertake before Almighty God" (or an invo-
cation conforming to the faith and the customary
practice of the Chief Executive) "to respect the Fed-
eration under the sovereignty of the Imperial Crown,
loyally to serve Eritrea, to defend its Constitution and
its laws, to seek the welfare of the Eritrean people
in the unity of its inhabitants bound together by ties
of brotherhood, whatever their race, religion or lang-
uage, and to seek no personal advantage from office."

Article 73
Swearing-in of Secretaries of Ex-

ecutive Departments

Before taking up their duties, Secretaries of Execu-
tive Departments shall, according to their faith and their
customary practices, take the following oath publicly in
the Assembly before the Representative of the Emperor :

"I undertake before Almighty God" (or an invoca-
tion conforming to the faith and customary practice
of the individual concerned) "loyally to respect the
Federation under the sovereignty of the Imperial
Crown, loyally to serve Eritrea, to respect its Con-
stitution and its laws, to seek no personal advantage
from my office and to perform all my duties
conscientiously."

Article 74
Council of the Executive

The Chief Executive shall from time to time summon
a council of the Secretaries of Executive Departments.
This Council shall advise the Chief Executive on matters
of general policy and on any questions he may submit
toit.

Article 75
Removal from office of the Chief

Executive

1. The Chief Executive shall not be answerable for any
act performed by him in the course of his duties except
for a grave violation of the Constitution. He shall be
answerable for failure to dismiss any Secretary of an
Executive Department committing a grave violation of
the Constitution.
2. In such circumstances ,the Chief Executive may be
impeached by a two-thirds majority of the members of
the Assembly in office, and tried by the Supreme Court
established under Article 85.
3. If the Supreme Court finds the charge to be proved,
it shall order the removal from office of the Chief Ex-
ecutive. It may, furthermore, disqualify him from per-
forming any executive function or legislative duty.

4. Removal from office shall be without prejudice to
any proceedings which may be instituted if the acts com-
mitted by the Chief Excutive constitute offences under
criminal law.

CHAPTER II . POWERS OF THE EXECUTIVE

Article 76
Enumeration of powers

1. The Chief Executive shall ensure that the Constitu-
tion and the laws are enforced. He shall have respon-
sibility for the direction of the Executive and Adminis-
trative Departments and public services. He "shall be
Chairman of the Civil Service Commission for which
provision is made in Article 82, and shall make appoint-
ments in accordance with the Constitution and the laws.
2. He shall be responsible for the internal police of
Eritrea and, to this end, he shall issue regulations con-
forming to the Constitution and the laws to ensure the
maintenance of public order and security.
3. He shall convene the sessions of the Assembly as
provided in Articles 48 and 49 of the Constitution.
4. Each year, at the opening of the first regular session,
he shall give an account to the Assembly of his conduct
of affairs and report on the general situation of Eritrea.
5. He shall have the power to propose legislation. He
may request the Assembly to reconsider draft legisla-
tion. He shall publish the laws after their promulgation
or under the provisions of Article 58.
6. He shall submit to the Assembly a draft annual bud-
get and the accounts for the preceding financial year, as
provided in Articles 59, 60 and 64.
7. He shall have access to and the right of addressing
the Assembly. He may be represented in the Assembly
and its Committees by the Secretaries of Executive
Departments.
8. He shall issue the regulations required to implement
the laws.
9. He shall issue orders as provided in Article 77.
10. He may temporarily limit certain provisions of the
Constitution as provided in Article 78.
11. He shall take the necessary measures for the sup-
pression of brigandage, as provided in Article 79.
12. Official documents issued by the Chief Executive
must be counter-signed by the Secretaries of the Execu-
tive Departments concerned.

Article 77
Power of the Chief Executive to

issue orders when the Assembly
is not in session

1. In the interval between sessions of the Assembly,
the Chief Executive shall have authority to issue, when
necessary, orders governing any matter within the juris-
diction of the Government of Eritrea except matters
dealt with in Chapter IV of Part I of the Constitution,
provided that such orders are compatible with the Con-
stitution and the laws in force.
2. Such orders shall be submitted to the Assembly
which must approve or repeal them within a period of
two months from the opening of the session following
their promulgation.
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3. Failing a decision by the Assembly within the
above-mentioned period, orders issued by the Chief
Executive shall be deemed to be confirmed.

Article 78
Limitation in time of emergency

of certain constitutional provi-
sions

1. In the event of a serious emergency which endan-
gers public order and security, the Assembly may, on
the proposal of the Chief Executive, adopt a law au-
thorizing him to impose, under the conditions provided
for in Article 34, temporary limitations on the rights
set forth in Chapter IV of Part I of this Constitution.
2. The authorization thus given by law shall be valid
for a maximum period of two months. If necessary, it
may be renewed under the same conditions.
3. During the interval between sessions, the Chief
Executive may, if it is urgently necessary, issue an order
prescribing the measures referred to in paragraph 1.

In such cases, a special session of the Assembly shall
be convened, as soon as possible and, at the latest, within
twenty days following the promulgation of the order,
to adopt a law approving, amending or repealing the
said order.

Article 79
Suppression of brigandage

1. If public order and the security of persons and
property in Eritrea are threatened by organized bri-
gandage, the Chief Executive shall, after making a
proclamation to the people, adopt the exceptional meas-
ures necessary to suppress such brigandage.
2. The Chief Executive shall inform the Assembly of
the measures he has taken.

CHAPTER III. THE ADMINISTRATION

Article 80
Conditions of appointment of offi-

cials

Officials shall be chosen for their ability and charac-
ter; considerations of race, sex, religion or political
opinion shall not influence the choice either to their
advantage or to their disadvantage.

Article 81
Status of officials

1. The general status of administrative officials shall
be fixed by law.
2. The special status of the various categories of ad-
ministrative officials shall be fixed by regulations.

Article 82
Civil Service Commission

1. _ A Civil Service Commission, under the chairman-
ship of the Chief Executive or his representative, shall
be created.

2. _ This Commission shall be responsible for the ap-
pointment, promotion, transfer and discharge of officials,
and for taking disciplinary action against them.
3. The composition of this Commission, the procedure
for the appointment of its members, and the conditions
under which it will function will be determined by law.

Article 83
Local communities
1. The Constitution recognizes the existence of local
communities.
2. Municipalities shall be accorded the management
of their own affairs.
3. Officials responsible for the administration of village
and tribal communities shall be selected from persons of
those local communities.
4. The conditions for the application of the preceding
provisions may be determined by law.

PART IV. THE ADVISORY COUNCIL OF ERITREA

Article 84
Advisory Council of Eritrea

1. An Advisory Council of Eritrea is hereby estab-
lished.
2. The function of the Council shall be to assist the
Chief Executive and the Assembly, with a view to
achieving economic and social progress in Eritrea. To
this end it may :

(a) Draw up plans for the development of the
country's resources and for the improvement of public
health and hygiene;

(b) Put forward proposals concerning finance and
the budget and the organization of the administration
and the public services ;

(c) Give advice on draft laws submitted to the
Assembly ;

(d) On the request of the Chief Executive or of the
Assembly, prepare drafts of laws, regulations or orders.
3. The composition and organization of the Council
shall be fixed by law.

PART V. THE JUDICIARY

SOLE CHAPTER

Article 85
Judicial power

Judicial power shall be exercised by a Supreme Court
and by other courts which will apply the various sys-
tems of law in force in Eritrea. The organization of
these courts shall be established by law.

Article 86
Qualifications required of judges

1. Judges shall be chosen from persons of the highest
moral reputation and known to be well versed in the
customs and legislation peculiar to the various systems
of law which they are required to apply.
Oath

2. Before taking up office, judges shall, according to
their faith and their customary practice, take the follow-
ing oath :

"I swear before Almighty God" (or an invocation
conforming to the faith and the customary practice
of the judge concerned) "to be a faithful guardian
of the law and to administer it impartially and inde-
pendently in order to ensure that justice shall reign
supreme in Eritrea."
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Independence of the judiciary

3. The judiciary shall be independent and must be free
from all political influence. The Assembly and the Ex-
ecutive shall not give orders or injunctions to the
judges, nor shall they bring any pressure to bear on
them.
Status of judges

4. The status of judges shall be established by law.'

Article 87
Appointment of judges
1. Judges shall be appointed by the Chief Executive
on the recommendation of the President of the Assem-
bly who shall be supplied with a list of candidates by a
Committee composed of the President of the Supreme
Court and two judges chosen by the members of the
Supreme Court and of the court or courts immediately
inferior thereto.
2. The President of the Assembly shall recommend
to the Chief Executive two candidates for each appoint-
ment.
3. The list of candidates drawn up by the committee
provided for in paragraph 1 must include at least three
names for each appointment.

Article 88
Responsibility of judges

The Supreme Court provided for in Article 85 shall
have jurisdiction in respect of criminal or disciplinary
responsibility of judges for acts in connexion with the
discharge of their duties.

Article 89
Composition of the Supreme Court

1. The Supreme Court shall consist of not less than
three and not more than seven judges. On the proposal
of the Court, the number of judges may be decreased
or increased by law.
2. Judges shall be appointed for a period of seven
years, which period may be renewed.

Article 90
Jurisdiction of the Supreme Court

The Supreme Court shall have jurisdiction in the
following matters :

( 1 ) As a court of last resort with respect to appeals
from final judgments on points of law, and also to the
extent provided by law with respect to appeals both on
questions of law and fact.

(2) Conflicts of jurisdiction between courts.
In the event of a question involving conflicting jurisdic-
tion, proceedings shall be suspended and the issue shall
be presented to the Supreme Court, which shall deter-
mine the competent jurisdiction.

(3) Disputes concerning the constitutionality of laws
and orders.
If the constitutionality of a law or order- is chal-
lenged before a Court, proceedings shall be suspended
and the issue shall be presented to the Supreme Court,
which shall decide whether such act is constitutional.

(4) Actions based on administrative acts brought
against the Government of Eritrea or other public

bodies, unless courts have been established by law to
try such cases.

(5) Criminal and disciplinary responsibility of
judges as provided in Article 88.

(6) Responsibility of the Chief Executive as pro-
vided in Article 75.

PART VI. AMENDMENT OF THE CONSTITUTION

SOLE CHAPTER

Article 91
Compliance with the Federal Act

and the principles of democratic
government

1. The Assembly may not, by means of an amendment,
introduce into the Constitution any provision which
would not be in conformity with the Federal Act.

2. Article 16 of the Constitution, by the terms of
which the Constitution of Eritrea is based on the princi-
ples of democratic government, shall not be amended.

Article 92
Amendments to the Constitution

1. Any amendment to the Constitution must be sub-
mitted in writing either by the Chief Executive or by
a number of members of the Assembly equal to one
quarter of the actual number of members.

2. A period of twenty days must elapse between the
submission of an amendment and the opening of the
Assembly's discussion thereon.

Article 93
Conditions governing the adoption

of amendments

1. If an amendment is approved by a majority of three
quarters of the members of the Assembly in office, the
amendment shall be declared adopted.

2. If an amendment is approved by two successive
legislatures by a majority of two thirds of the members
present and voting or by a majority of the members
in office, the amendment shall be declared adopted.
Entry into effect of amendments

3. Any amendments to the Constitution adopted by
the Assembly according to the provisions of the fore-
going paragraphs will enter into effect after ratification
by the Emperor, Sovereign of the Federation.

PART VII. TRANSITIONAL PROVISIONS

Article 94
Entry into force of the Constitu-

tion

1. This Constitution shall enter into effect following
ratification of the Federal Act by the Emperor of Ethi-
opia, and following approval by the United Nations
Commissioner, adoption by the Eritrean Assembly and
ratification by the Emperor of Ethiopia of the Eritrean
Constitution.

2. The Administering Authority shall continue to con-
duct the affairs of Eritrea until the transfer of power
to the Government of Eritrea has taken place.
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Article 95
Xews giving effect to the Constitu-

tion
1 Any laws giving effect to the present Constitution,
adopted by the Eritrean Assembly convened by the
Administering Authority, shall enter into effect simul-
taneously with the Constitution.
2 Such laws shall conform strictly to the principles
and provisions of the Constitution.

Article 96
Legislation remaining in force

when the Constitution comes
into effect

1. Laws and regulations which were in force on 1
April 1941, and have not since been repealed by the
Administering Authority and the laws and regulations
enacted by that Authority, shall remain in force so
long as they have not been repealed and to the extent
that they have not been amended.
2. In the event of conflict between such laws and
regulations and this Constitution, the Constitution shall
prevail in accordance with Article 90 (3).

Article 97
Respect for obligations contracted

on behalf of Eritrea

1. Obligations of any kind regularly contracted by the
authorities administering Eritrea up to the date on

which the Constitution enters into force shall remain
valid for the Government of Eritrea and must be re-
spected provided that such obligations relate to matters
within the jurisdiction of Eritrea.
2. As from the date of the entry into force of the
Constitution any undertaking regularly concluded by
the Executive Committee established by the Adminis-
tering Authority before the date of the entry into force
of the Constitution shall remain valid and must be
respected.
3. The provisions contained in paragraph 1 shall not
apply to obligations terminated by the Peace Treaty
with Italy of 10 February 1947 or by the Resolution
adopted by the United Nations General Assembly on
29 January 1952.

Article 98
Retention of officials in office

Administrative officials and judicial officials whether
Federal nationals or not, holding office when the Con-
stitution enters into force, shall continue in office. They
may be dismissed only on three months' notice.

Article 99
Term of the first Assembly

The Assembly responsible for adopting the Constitu-
tion shall exercise the powers of the Assembly as pro-
vided in the Constitution for a period of four years
after the Constitution enters into force.
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