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* A/HRC/4/34, para. 56.
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® See E/CN.4/2006/6, paras. 39-40.
® Seedso European Court of Human Rights: Soering v. UK, 1989 and Costello v. UK, 1993.

" |.e.violencethat is gender-specific in its form or purpose in that it isaimed at “correcting” behaviour perceived as
non-consonant with gender roles and stereotypes or at asserting or perpetuating male domination over women.
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& Committee against Torture general comment No. 2 (2007) on the implementation of article 2 by States parties,
para. 18.

® Convention on the Elimination of All Forms of Discrimination against Women general comment No. 19 (1992) on
violence against women, para. 9.

19" See Inter-American Court of Human Rights (series C), Veldquez Rodriguez v. Honduras, 29 July 1988, No. 4. In
MC v. Bulgaria, the European Court of Human Rights found that the failure to establish and apply a crimina law
system punishing all forms of rape and sexual abuse constituted a violation of the prohibition of degrading treatment.



A/HRC/7/3
Page 9

¢ L Sy b — sl
OVEald) 3L \gabalae Bslul g 81 L1 Cdas —
et cually clas¥l ()

o on—t s olait¥l LY e S (3 Ledy Ll s ST 3T 0 a5 ) il Of -8
Sty geDa o pade Ay (el e Gy ey Dlaze VU dgillS i) el ST
U oty Blai e a ol ey TR ikt sl 13 DU YL sleadly emidl ik
Lo 0y oLz W) 0f can3Y) alad)l sl sl 2y OV siadl 8ot spiall cpisld) ool oy, L
VARV ple ¢ plo 518 3 Teslo) o bk o e e e o 0 0l e 4 sk Lotis
o b e pl] last s b OLGY) Gad 105, 5V 2K o 3T Gl Y BT Olazél s (3
ool S o 8 pamdd T Alalall el JSCAT e Ly y 5 et Ay IS8 ozt ass olazé) e
Lol Llwall s 3 8 olazs¥I'y "Ryl e Byu 3 (haiy Al oy Lalis L Jazey O

" iy i) Gl e s f ST 0T L ok ol 2 el ) g Y

ol sl sl 2 WS RAE) ) o)A gl (gl LA 0 gld S 3y Yo
Ul o SIS Lt 00 Lyl 5131 3 "5, 5 e g 3 L) LD g
e G5 ()3 e a5 ol OF e Lo IS e il AL (ST ey 15 LS V)
OV el bl L Jats ot Wlatél Lho s WL LU e 25D (S ) il il
Voa) o 22V Bl @ el ey Vsl G LT e O b 6l ol alasnal a2 41

1 The large majority of the communications sent by the Special Rapporteur on torture in relation to violence

against women involve the active participation of State officials both in and outside of classic detention settings,
which include prisons, police and military detention facilities, psychiatric clinics, social care centres etc. During the
last four years the Special Rapporteur on torture has sent 122 joint communications together with the Special
Rapporteur on violence against women (22 in 2007, 27 in 2006, 27 in 2005 and 46 in 2004).

12 See for instance Committee against Torture concluding observations on Mexico, CAT/C/MEX/CO/4; on Guyana,
CAT/CIGUY/CO/1; on Togo, CAT/CITGO/CO/1; on Burundi, CAT/C/BDI/CO/1.

3 See E/CN.4/1992/SR.21, para. 35 and E/CN.4/1995/34, para. 19.

¥ For instance, the Committee against Torture found in its decision V.L. v. Switzerland (CAT/C/37/D/262/2005) that
“the sexua abuse by the police in this case constitutes torture even though it was perpetrated outside formal
detention facilities’, para. 8.10; see also Mejia v. Perd, Inter-American Commission on Human Rights, annual report
1995, OEA/Ser.L/V/11.91. Doc. 7. rev., case 10, 970.

> European Court of Human Rights, Aydin v. Turkey (57/1996/676/866), 25 September 1997.

!¢ See judgements on Prosecutor v. Delalic, et al., case No. 1T-96-21-T, 16 November 1998 and Prosecutor V.
Furundzja, case No. 1T-95-17/1-T, 10 December 1998.

" |nternational Criminal Court, Elements of Crimes, article 8 (2) (b) (xxii)-1 of the ICC Elements of Crimes.
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8 For instance, the Inter-American Court of Human Rights resorted to the international jurisprudence on rape to
conclude that “the acts of sexual violence to which an inmate was submitted under an alleged finger vagina
‘examination’ congtituted sexual rape that due to its effects congtituted torture.” See Miguel Castro-Castro Prison v.
Peru, Inter-American Court of Human Rights judgement of 25 November 2006, para. 312.

9 As for example in a case currently under consideration in Mexico (Ana Maria Velasco contra Doroteo Blas
Marcelo, 79/2006, juzgado Primero Penal de Tenango de Valle, Estado de México), where a policeman forced his
penis into her mouth and was charged with having committed a “libidinous act”. In relation to the same incident, the
Special Rapporteur on the question of torture and the Special Rapporteur on violence against women sent a joint
alegation letter to the Government of Mexico on 18 December 2006 concerning, inter alia, the sexual abuse of a
group of women by police officers during incidents in San Salvador Atenco on 3 and 4 May 2006, to which the
Government responded on 17 May 2007.

% See for example, Evelyn Mary Aswad, “Torture by means of rape”, Georgetown Law Journal, vol. 84, No. 5
(May 1996), p. 1913. Available at: http://spr.org/pdf/Torture%620by%20M eans%200f%20Rape. pdf.

! See also A/54/426, AI55/290, A/59/324, E/CN.4/1995/34 and E/CN.4/1998/54.
2 Prosecutor v. Akayesu, |CTR-96-4, 13 February 1996, amended 17 June 1997.
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% The Special Rapporteur has sent nine communications in the last four years, linked to miscarriages as a result of
torture or ill-treatment in detention. See for example A/HRC/4/33/Add.1, para. 11. He has also received information
regarding female detainees forced to undergo abortions, so that they could be sent to labour camps. See for example
E/CN.4/2005/62/Add.1, para. 286.

% CAT general comment No. 2 (2007) on implementation of article 2 by States parties, para. 22.
% See for example, concluding observations on Peru, CAT/C/PER/CO/4, para. 23.

% See concluding observations on Chile, CAT/C/CR/32/5, para. 6 (j), in which the Committee expressed concern
over “Reports that life-saving medical care for women suffering complications after illegal abortions is administered
only on condition that they provide information on those performing such abortions.”

%" See European Court of Human Rights, case No. 5410/03, Tysigc v. Poland, 20 March 2007.

% See Human Rights Committee (HRC) general comment No. 28 (2000) on article 3 (The equality of rights
between men and women). See also HRC concluding observations on Slovakia, CCPR/CO/78/SVK, para. 12; on
Japan, CCPR/C/79/Add.102, para. 31; and on Peru, CCPR/CO/70/PER, para. 21. See aso Committee against
Torture concluding observations on Peru, CAT/C/PER/CO/4, para. 23.

% Surveys conducted in Europe, North America and Australia have shown that over half of women with disabilities
have experienced physical abuse. See Human Rights Watch, Women and Girls with Disabilities, available at
http://www.hrw.org/women/disabled.html.

% See also Convention on the Rights of Persons with Disabilities, articles 12, paragraphs 4 and 23, para. 1 (b) and
(c) and report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health, E/CN.4/2005/51, paras. 9 and 12.
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31 “UNHCR Note on Refugee Claims Based on Coercive Family Panning Laws and Policies’, para. 13, available at:
http://www.unhcr.org/cgibin/texi s/vitx/refworld/rwmain?docid=4301a9184; see also: Reproductive Health in Refugee
Stuations. An Inter-Agency Field Manual, available at:

http://www.unhcr.org/cgi-bin/texis/vtx /refworld /rwmain? docid=403b6ceb4.

2 Matter of Y-T-L-, 23 | & N Dec. 601 (BIA 2003), US Board of Immigration Appeals, available at
http://www.usdoj.gov/eoir/vil/intdec/vol 23/3492. pdf .

¥ United States Court of Appeal for the Ninth Circuit, Qu v. Gonzales, No. 03-71141, March 2005.
¥ Rome Statute of the International Criminal Court, article 7, paragraph 1 (g).

% Statement by Yakin Ertiirk, Special Rapporteur on violence against women, Istanbul, 26 November 2007,

pp. 2-3.

% See A/60/316, paras. 18-28.
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3" Megan Bastick, Women in Prison: A commentary on the Sandard Minimum Rules for the Treatment of Prisoners,
Quaker United Nations Office, 2005.

% Tenth General Report on the activities of the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment covering the period 1 January to 31 December 1999, para. 27, available at:
http://www.cpt.coe.int/en/annual /rep-10.htm#_Toc490017789. See also concluding observations of the Committee
against Torture, CAT/C/USA/CO/2, para. 33.

¥ See the report of the Special Rapporteur on his mission to Jordan in June 2006, A/HRC/4/33/Add.3,
paras. 39 and 72.
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4" The United Nations estimates that as many as 4 million women and children become victims of human

trafficking every year, most of whom are exploited for sexual purposes. According to the World Heath
Organization, the number of girls and women who have undergone female genital mutilation (FGM) is estimated at
between 100 and 140 million. Each year, a further 2 million girls and women undergo FGM. However, the most
current form of violence against women around the world is that perpetrated by husbands or other intimate partners.
See, for example, WHO Multi-country Sudy on Women's Health and Domestic Violence against Women: Initial
results on prevalence, health outcomes and women’ s responses (Geneva, 2005).

“l See E/CN.4/1996/53, para. 50.

“2 For a comparison between official torture and domestic violence see Rhonda Copelon, “Recognizing the

egregious in the everyday: domestic violence as torture”, Columbia Human Rights Law Review, 1994,
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“3 Not a minute more: Ending violence against women, UNIFEM, New Y ork, 2003, p. 43.

4 European Court of Human Rights, case No. 100/1997/884/1096, A. v. the United Kingdom, judgement 23
September 1998, para. 21.

“ |bid., para. 24.
“®" | nter-American Commission on Human Rights, case No. 12.051, Maria da Penha v. Brazl, 16 April 2001.

4" E/CN.4/1996/53, para. 50.
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“ Human Rights Committee general comment No. 28 (2000) on article 3 (The equality of rights between men and
women), para. 11.

9 See CCPR/CO/75/YEM, para. 6; CCPR/CO/79/LKA, para. 20; and CCPR/CO/80/DEU, para. 14.
% See CCPR/CO/79/LKA, para. 20.

*! See CCPR/CO/74/HUN, para. 10 and CCPR/CO/80/LTU, para. 9.

%2 See CCPR/CO/81/LIE, para. 8.

% See, concluding observations on the Russian Federation, CAT/C/RUS/CO/4, para. 11; South Africa,
CAT/CIZAFICOI1, para. 23; Qatar, CAT/C/QATI/COI1, para. 22; Georgia, CAT/C/GEO/CO/3, para. 19; Republic
of Korea, CAT/C/IKOR/CO/2, para. 17; Greece, CAT/C/CR/33/2, paras. 5 (k) and 6 (1); and Zambia, A/57/44, para.
65 (Zambia).

* See CAT/CIQAT/COI1, para. 22.
®  See Alice Edwards, “Age and gender dimensions in international refugee law”, Refugee Protection in
International Law: UNHCR's Global Consultations on International Protection, Erika Feller, Volker Turk and
Frances Nicholson eds., (United Kingdom, Cambridge University Press, 2003), p. 60.
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% The World Health Organization defines female genital mutilation (FGM) as al procedures involving partial or
total removal of the external female genitalia or other injury to the female genital organs for non-medical reasons.

> See for example, J. Whitehorn, O. Ayonrinde and S. Maingay, “Female genital mutilation: cultural and
psychological implications’, Sexual & Relationship Therapy, vol. 17, No. 2, (May 2002), pp. 161-170; Alice
Behrendt and Steffen Moritz, “Post-traumatic stress disorder and memory problems after female genital mutilation”,
The American Journal of Psychiatry, vol. 162, No. 5 (May 2005), pp. 1000-1002; Haseena L ockhat, Female Genital
Mutilation: Treating the Tears, (United Kingdom, Middlesex University Press, 2006); A. Elnashar and
R. Abdelhady, “The impact of female genital cutting on health of newly married women”, International Journal of
Gynecology & Obstetrics, vol. 97, No. 3, (June 2007), p. 169.

% According to the World Health Organization, there are different types of female genital mutilation practised
today. See http://mww.who.int/reproductive-heal th/fgm/terminol ogy.htm.

% See http://www.who.int/mediacentre/factsheets/fs241/en/. See also the report of Special Rapporteur on violence
against women E/CN.4/2002/83, p. 15.

% UNICEF, Changing a Harmful Social Convention: Female Genital Mutilation/Cutting, (Italy, Innocenti Digest,
2005), p. 18.
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¢ The Demographic and Health Survey carried out in 1997 in Y emen found that as many as 76 per cent of girls

underwent FGM in their first two weeks of life. UNICEF mentions that about 90 per cent of girls in Egypt are cut
between the ages of 5 and 14 years, while in Ethiopia, Mali and Mauritania, 60 per cent or more of girls surveyed
underwent the procedure before their fifth birthday. In Sudan, a 2004 study found that at least 75 per cent of girls
had undergone FGM by the age of 9 to 10 in South Darfur. Ibid., p. 6.

% |bid., p. 11.
% |bid., pp. 7 and 17.

% The Special Rapporteur also recalls that article 5 of the Protocol to the African Charter on Human and People’s
Rights on the Rights of Women in Africa stipulates that States shall prohibit, through legidlative measures backed by
sanctions, all forms of female genital mutilation, including its medicalization and paramedicalization.

% See E/CN.4/1986/15, para. 38. See also the report of the Special Rapporteur on violence against women
(E/CN.4/2002/83, para. 6).

% See press releases of 12 March and 18 April 2007.
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67 See for example concluding observations on Cameroon, CAT/C/CR/31/6, para. 7.

% See Human Rights Committee general comment No. 28 (2000) on article 3 (The equality of rights between men
and women), paragraph 11; see also concluding observations on Uganda, CCPR/CO/80/UGA, para. 10; Mali,
CCPR/CO/77IMLI, para. 11; Sweden, CCPR/CO/74/SWE, para. 8; Y emen, CCPR/CO/84/YEM, para. 11.

% Office of the United Nations High Commissioner for Refugees (UNHCR), Memorandum on female genital
mutilation, 10 May 1994, para. 7.

™ United States Court of Appeals of the Ninth Circuit, Mohamed v. Gonzales, Nos. 03-70803 and 03-72265, March
2005; see aso “Report and analysis of immigration and nationality law”, Thomson West: Interpreter Releases, vol.
83, No. 9, 27 February 2006, pp. 385-391. Ditto. Ed.

™t With respect to the situation of domestic workers, see for example the report of the Special Rapporteur
on trafficking in persons, especially women and children regarding her mission to Bahrain, Oman and
Qatar, A/HRC/4/23/Add.2, paras. 69-75. For information regarding forced marriage in the context of
trafficking, see A/HRC/4/23, paras. 13-60.

2 United Nations Interregional Crime and Justice Research Institute (UNICRI), Trafficking in Women from
Romania into Germany, March 2005, p. 46, available at: http://www.gtz.de/de/dokumente/en-svbf-unicri-
trafficking-romania.pdf.
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™ See article 3 (a) of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and
Children.

™ See for example, United Nations Office on Drugs and Crime, Toolkit to Combat Trafficking in Persons (New
York, 2006), p. 156.

 1hid.
® European Court of Human Rights, case No. 73316/01, Siliadin v. France, 26 July 2005.

" See article 3, paragraphs (b) and (c) of the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children.

® Barar v. Sweden, case No. 42367/98. Cases and Comment, European Human Rights Law Review, vol. 3 (1999),
p. 330.

™ See concluding observations on the Russian Federation, CAT/C/RUS/CO/4; Togo, CAT/C/TGO/CO/1; Qatar,
CAT/CIQATICO/1; Republic of Korea, CAT/C/IKOR/CO/2; Tgikistan, CAT/C/TIK/CO/1; South Africa,
CAT/C/ZAFI/CO/1; and Austria, CAT/C/IAUT/CO/3.
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8 See also UNHCR Guidelines on International Protection No. 1: Gender-Related Persecution within the Context of
Article 1A (2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees (HCR/GIP/02/01),
available at http://www.unhcr.org/cgi-bin/texis/vtx/refworl d/rwmai n?doci d=3d36f 1c64.
See adso UNHCR Guidelines on International Protection No. 7: The Application of Article 1A (2) of the 1951
Convention and/or 1967 Protocol Relating to the Status of Refugees to Victims of Trafficking and
Persons At Risk of Beng Trafficked (HCR/GIP/06/07), available at http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=443679fa4.

8 See UNHCR's Position on Categories of Persons from Bosnia and Herzegovina in Continued Need of
International Protection, September 2001, para. 82. For a discussion of the obstacles to return arising from past
persecution, see United Nations High Commissioner for Refugees and United Nations High Commissioner for
Human Rights, Daunting Prospects - Minority Women: Obstacles to their Return and Integration (Sargjevo, April
2000), p. 16.

% For detailed guidance on internal flight, see UNHCR Guidelines on International Protection No. 4 “Internal
Flight or Relocation Alternative” within the Context of Article 1A (2) of the 1951 Convention and/or 1967 Protocol
relating to the Status of Refugees (HCR/GIP/03/04), available at http://www.unhcr.org/publ/PUBL/3f28d5cd4.pdf.
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8 V.L. v. Switzerland, CAT/C/37/D/262/2005, para. 8.8.

8 See concluding observations on Burundi, CAT/C/BDI/CO/1, para. 11; Guatemala, CAT/C/GTM/CO/4, para. 19;
and Cameroon, CAT/C/CR/31/6, para. 7 (C).
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% |n this regard see aso rules 70 and 71 of the ICC Rules of Procedures and Evidence, as well as article 69,
paragraph 4, of the Rome Statute.

8 Seerule 70, paragraphs (a), (b) and (c) of the ICC Rules of Procedures and Evidence.
8" See article 43, paragraph 6, of the Rome Statute.

8 CAT/CIIPN/CO/1, para. 24.
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8 Background paper on women's right to reparation, International Meeting on Women's and Girls Right to a
Remedy and Reparation, Nairobi, March 2007.

% Available at http://www.womensrightscoalition.org/site/reparation/signature_en.php.

%! See also General Principles 3, para. C and 1, para. F of the Nairobi Declaration on Women's and Girl’s Right to a
Remedy and Reparation.
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%2 For instance, discrimination in law; legal grounds which create impunity for violence against women; the

existence of domestic violence legidation; anti-trafficking legislation; legislation against traditional harmful
practices, criminalization of rape/spousal rape; legal norms relating to abortion, prostitution, etc.; and the quality of
these laws.



