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United Nations Commentary
(Comparison of Convener’s 2007 Draft to 2001 Commentary)

Article 26
EXCHANGE OF INFORMATION

A. GENERAL CONSIDERATIONS

1. Article 26 embodies rules under which information may be exchanged to the widest
possible extent, both to facilitate the proper application of the treaty and to assist the
Contracting States in the enforcement of their domestic tax laws. Consequently, the
obligation to exchange income under this Article should be interpreted broadly, and the
limitations on that obligation should not be extended by analogy beyond their specific
meaning. In particular, the Article should be understood to require the Contracting States
to promote an effective exchange of information.

1.1. In a global economy, cooperation among nations on fiscal matters has become
increasingly important, and the former reluctance of nations to concern themselves with
the revenue laws of other countries mostly has disappeared. Article 26 provides a basis for
the effective exchange of information between the Contracting States, whereas Article 27
provides for assistance in collection. From the perspective of many developing countries,
Article 26 is particularly important not only for curtailing cross-border tax evasion and
avoidance but also to curtail the capital flight that is often accomplished through such
evasion and avoidance.

1.2. Much of the language of Article 26 is also found in the comparable article of the
OECD Model Convention. Consequently, the OECD Commentary to that article generally
is relevant in interpreting Article 26 of the United Nations Model Convention

Article26—of. It should be understood, nevertheless, that Article 26 is intended to be
broader in a number of respects than the comparable provision in the OECD Model

Convention-with-three-substantive-changes—in-paragraph—L—namely—the—insertion-of-the
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- it, it does
not allow a developed country to refuse to provide information to a
developing country on the ground that the developing country does not have
an administrative capacity comparable to the developed country. Reciprocity
has to be measured by reference to the overall effects of a treaty, not with
respect to the effects of a single article.

1.4. The text of paragraph 1 of Article 26 makes clear that the exchange of information is
not restricted by Article 1,—se—that (Persons covered) or Article 2 (Taxes covered).

Consequently, the information may-ncludeparticulars-about-non-residentsfpara—2}

betweenexchanqed mav relate to loersons who are not reS|dent in elther

Contracting State and to the administration or enforcement of taxes not
mentioned in Article 2. Some countries may object to the extension of
paragraph 1 to all taxes, for constitutional reasons or other reasons. Those
concerns are addressed in Section B, below.

1.5. Following the pattern of the 2005 OECD revisions, paragraph 1 of Article 26 was
broken up into three separate paragraphs, now paragraphs 1, 2, and 7. This paragraphing
change was made for clarity and has no substantive significance.

2. Article 26 was modified substantially in 2007, with a view to clarifying certain
issues, expanding the scope of the Article, and limiting exceptions to the obligation to
exchange information. In some cases, the changes made were not intended to be
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substantive but rather were intended to remove doubts as to the proper interp

retation of the

Article. For example, the term “necessary”

in paragraph 1 was changed

to

“may

DE

relevant” to c

arify the intended meani

ng of the prior language. In

contrast, the change in

that paragraph providing for an exchange of information wit

h respect to taxes not

mentioned in Artic

e 2 was intended to

be a substantive change.

2.1.

In some cases, the issue of wheth

er a change made to Article 26 is intended as

su

bstantive or interpretative depends on the prior practi

ces of the Contractin

g Sta

tes. For

example, in some cases, the add

ition of paragraph 5, w

hich removes, inter a

ia, d

omestic

bank secrecy laws as a basis for refusi

ng to exchange information, may simp

y clarify the

meaning of the limitations on the exchange of informatio

n contained in paragraph 3. In

other cases, it may modify that paragraph substantively.

The effect of the chang

e depends

in part on the particular

rior practices of the Cont

racting States. The position ta

ken in the

OECD Commentary is that paragraph 5 is pri

mari

y interpretative with respect to treaties

between its member states. This issue may

be of particular i

mportance in interpreting

treaties that were entered into prior to the adoption of the 2007 ¢
One difference in the wording of Article 26 and the comparable provision of the

2.2.

hanges to Article 26.

OECD Mode

Convention is that Arti

cle 26 includes in paragraph

1 the following

sentence: “In

particular, information s

hall be exchanged

that would

be helpful to a

Cont

racting State in preventin

fraud

or evasion of such taxes or in combatting tax

avoidance.” T

he phrase “or

combatting tax avoi

dance” was inserted in 2007. That change

was thought to be usefu

by members of the committee, especi

ally members from

developing countries, to make clear in the text of Article 26 a point that already was clea

in the Commentary and was

r
implicit in the language of the last sentence of prior paragraph

1, now moved to paragraph 7. The statement of the purposes of information exchanges in

text of Article 26

|s intended to provide qmdanc to the: Con

actlng States on the basis

('D—1

taxaﬂen%envenﬂen—whenevemroger mtergretatlon of the Artlcle

2.3. Although tax evasion is illegal an

d tax avoidance is not, both result in the same loss

of revenue to the government, and, by definition, both defeat the intent of the government

in _enacting

its taxing statutes.

Consequent

y, mutual

assistance

in _combatting tax

avoidance is an important aspect of mutua

cooperation on

tax matters.

In addition, some

forms of aggressive tax avoidance are so ¢

ose to the line

between avoidance and evasion

that a Contracting

Ctatac 'Flnrl

|f prnfnrahlc\ ”

[para—3}-State

otatco 11

whether the information it is requesting deal

TTCTTOIOTCT

arcG o

is unlikely to know for sure

s with avoidance or evasion unti

after i

obtains the requested information. Information on

tax avoidance may be extreme

v usefu

to a Contracting State in its efforts to close possib

3. The term “exchange of infc
exchange of documents and an exc

d provide information u

e loopholes in its taxing statutes.

rmation” should be understood broadly to include an
hange of information unrelated to specific taxpayers.

3.1. If specifically requested by the competent authority of a Contracting State, the
competent authority of the other Contracting State shoul

nder

Article 26 in the form of depositi

ons

of witnesses and authenticated copies of uned

ited

original documents (incl

uding

books, papers, statements, record

s, accounts or writings), to

the extent feasible. Under paragraph 3, the requested State may decline to provide the
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information in th

e specific form requested if, for instance, the requested forn

n is not known

or permitted und

er its law or adminis

trative practice. A refu

sal to

provide the information

in the form requested does not affect t

he obligatio

n to provide the i

nformation.

3.2. Contractin

g States may wish to use e

ectronic _or other communication a

nd

information technologies,

ncluding appropriate security systems,

to improve the

timeliness and qua

ity of exc

hanges of information. Indeed

, the Contracting States may

be

obligated to provid

e requested information in electronic form if such action is necessary

~
)

for an effective exchange o

f information. Contracting States which

are required, according

to their law, to observe d

ata protection laws, may wish to inc

ude provisions in their

bilateral conventions conc

e

rning the protection

of personal

data exchanged. Data

protection concerns the ri

ghts a

nd fundamenta

freedoms of

an individual, and in

particular, the rig

ht to privacy, wit

h regard to automatic processing of personal d

ata. In no

event is a Contracting Party relieved of its obligation to exc

ha

nge information simply

because its domestic laws do not allow it to provide the information in the form requested.

3.3. The scope of exc

hange of information covers all tax matters without p

rejudice to the

general rules and lega

provisions governing the rights o

f defendants and

witnesses in

judicial proceedings. Exc

hange of information for crimina

tax m

atters can also be based

on bilateral or multilatera

treaties on mutual legal assistance (to the extent they a

so apply

to tax crimes).

3.4. Article 26 specifically provides for the exchange o
exchange by specific requ

modes:

est,

automatic exc

hange,

f information in at least three

and other exchanges,

und

erstood to include spontaneous exc

hanges. Acco

rding to t

he Commentary to the OECD

Model Convention, that sa

me result is reached

by imp

ication, without any specif

fic

anguage authorizing the t

hree n

nodes of exchange in t

he tex

t of the OECD Mode

Convention. It is anticipated

that t

he competent a

uthorities will ad

opt procedures that wil

provide for the mode of exchange best suited

information.

3.5. Nothing in t

he United Nations Model Convention

to achieve an effective exchange of

prevents the application of the

provisions of Artic

e 26 to the exchange of information t

hat existed prior to the entry into

force of the Convention, as long as the assistance with respect to this informatio
provided after the Convention has entered into force and the provisions of the Article

n is
have

become effective. Contra

cting States may find it useful, however, to clarify the exten

t to

which the provisions of t

he Article ar

e applicable to such information, in particular w

hen

the provisions of t

hat convention wi

have effect with respect to taxes arising or levied

from a certain time.

4. The Committee of Experts has suggested some guidelines for arrangements

regarding the implementation of appropriate exchanges of information. See Section C,

below. Those guidelines are in the form of an inventory of options available to the

competent au

thorities. The inventory is not intended to be ex

haustive or to im

pose any

procedural obli

gations on a Contracting State.

Instead, the

nventory is a

isting of

suggestions to

be examined by competent authorities in d

EVeIOo

ping procedures for an

effective exc

hange of information.
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B. COMMENTARY ON THE PARAGRAPHS OF ARTICLE 26

Paragraph 1

%—A%”G*Qdﬁbgwﬁl lph—wmem%pmﬁmw”ﬁ%&w : et itiane T

Commentary on that paragraph is therefore relevant: “The mamrule 1 1

5.  The first sentence of paragraph 1 sets forth the basic obligation of the Contracting
States concerning the exchange of information-is-centained-in-thefirst sentence-of-the

paragraph—. It requires, subject to the limitations of paragraph 3, that the competent
authorities exchange such information as may be relevant for the proper application of the
Convention or for the administration or enforcement of their domestic tax laws, as long as
taxation under those laws is not inconsistent with the Convention.

5.1. Prior to the 2007 changes to Article 26, the term “necessary” was used instead of the
term “may be relevant”. The view of the committee and the OECD Commentary has been
that these terms have similar if not identical meanings. That is, the term “necessary” is
understood to mean “appropriate and helpful,” not “essential”. In any event, whatever the
phrase chosen, the requesting state is not obliged to demonstrate its need for the requested

information before the obligation to provide that information arises.

5.2. The standard of “may be relevant” is intended to provide for exchange of
nformation in tax matters to the widest possible extent and, at the same time, to clarify

hat Contracting States are not at liberty to request information about a particular taxpayer
hat is highly unlikely to be relevant to the tax affairs of that taxpayer. Contracting States
nay agree to an alternative formulation of this standard that is consistent with the scope of
he Article. For example, they might replace “may be relevant” with “necessary” or
“relevant” or “foreseeably relevant” (the OECD formulation) if those terms are understood

to require an effective exchange of information. In the interests of clarity, however, the
term “may be relevant” is preferred.

5.3. The information covered by paragraph 1 is not limited to taxpayer-specific
information. The competent authorities may also exchange other sensitive information
related to tax administration and compliance improvement, for example, risk analysis
techniques or tax avoidance or evasion schemes. They may also share information they
have obtained about aggressive tax avoidance schemes, such as those promoted by some
international accounting firms. In addition, the competent authorities may exchange
information relating to a whole economic sector (e.q., the oil, fishing, or pharmaceutical

industry, the banking sector, etc.) and not to particular taxpayers.

6. The scope of the obligation to exchange information is not limited by Articles 1 or

2. That is, the obligation applies not only with respect to information relevant to the proper
application of the Convention or to the administration or enforcement of domestic taxes

mentioned in Article 2 but also to all other domestic taxes, including subnational taxes. In
this respect, the United Nations Model Convention and the OECD Model Convention, as
amended in 2005, are identical.

—+ (= [[—t ||t ||

6.1. Some membe_rs of 'ghe committee from developinq countries gxoressed concern that
sharing of information with respect to all taxes, particularly subnational taxes, might prove
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burdensome or might raise constitutional and political issues for them. They suggested that
the obligation to provide information might be limited to taxes covered by the Convention
plus one or two important taxes, such as the value-added tax (\VAT). To accomplish that
outcome, the following language might be substituted for paragraph 1:

1. The competent authorities of the Contracting States shall exchange such
information as is-recessary-to-secure-the-correct-appheationmay be relevant
for carrying ofut the provisions of theis Convention or for the administration
or enforcement of the domestic laws of the Contracting States concerning

taxes covered by the Conventlon eve##—mJeheLlattepease—a—pa-rHequa-r—Amele

[lnsert snecmc taxes] 01 a Contractlnq State in so far as the natrenal—tax—m
ta*atren—law&eeneemedtaxatlon thereunder |s not contrary to the Conventlon
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The obligation to provide requested information applies whether or not the person,

with respect to whom the information is requested, is a resident of either Contracting State
or is engaged in economic activity in either Contracting State. For examlole. a Contracting

6.2.

(o)

\/ 32 comnanvy ora aroun-of comnanies in a dominant

Yy A CUTTParTy U A grou g UT CUTTTPairco i A goTart

information ab_out th_e

State may requesy

nricac charaad

COTNTPI ToUTT (g, Pricto Trniargco

comparicon (e o

It chaotld hae haorna in mind that tha avehanaa of informationin thic caca minht
TUO JTMTOUOUTO UL ouUTTIie 1 rrimmra armuacT oaTy \l,\\lllullu\l T 1IirTormmTuacroTT T amnmny ouooe 1T :Jllt.

ha 3 difficult and delicate matter owinain-narticular tothe nrovicions of cuhnaranran

nosition)

POOTOroTT)S

y bank deposits of an

DT O oIt amo O IToatT TattC i Ovv g i g arouTal tU i PTovIioTuTo U ouiopPaiagiapTi ()

13

individual who is residen't in soMe third state.

oy ot TTITCotCO Caim o UTTIaC U oot oy

finallv he affoctad can he decided tnon-hyv

The obligation imposed under paragraph 1 is for an effective exchange of

ATt CoO o T OIiCc SOV e TiarorT—vviT

7.

information anrand tn in tha Convaention il

g Stae may

A Cont_ractin

: e .F_ od L .
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m#epmatremreeewed—lielthe#er—bethe#not av0|d |ts obllqatlons under Daraqraoh 1
through unreasonable time delays or by imposing unreasonable or burdensome procedural
barriers.

8. The examples in paragraphs 8.1 and 8.2, below, illustrate the application of
paragraph 1 of the Convention in particular cases. Some of these examples are drawn
from, but are not identical to, the examples provided in paragraphs 6 and 7 of the OECD
Comme1tarv on Artlcle 26 In all of these examples, the requested state (the Contractlng

1. Application of the Convention (between State A and State B)

(a) State A, where the recipient of royalties under a royalty contract is
resident, is attempting to applying Article 12 (Royalties). It asks State B,
where the payer of the royalty is resident, for information concerning the
amount of royalty transmitted.

(b) In deciding whether it is proper to grant to the recipient of a royalty the
relief claimed under Article 12, State B asks State A whether the recipient is in
fact a resident of State A and is the beneficial owner of the royalties.

(c) In computing the taxable profits of a permanent establishment that is
located in State A and has its head office in State B, State A may request
information from State B about the expenses and profits of the head office and
the dealings of the head office with other permanent establishments and
associated companies.
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d) Similarly, if an associated company, within the meaning of Article 9, is
ocated in State A and another associated company is located in State B, then
State A may request information from State B about the profits and expenses
of the associated company located in State B and about the dealings of that
associated company with any other associated companies and permanent
establishments.

(e) State A or State B may request information that weuld-assist-the-treaty

partners in combating such practices. Since a number of countries were
concerned-with-the-needmay be relevant for the purposes of applying Article
25 (Mutual agreement procedure).

(f) State B is attempting to tax an employee resident in State A in accordance
with Articles 15 (Dependent personal services). The employment has been
exercised for more than 183 days in State B. That state may request that State
A provide it with information on the amount of the income exempted from
taxation in State A in accordance with Article 23 A (Exemption method for
relieving double taxation).

(g) State A is attempting to impose a corporate income tax on an entity
claiming to be a partnership. State A may request information from State B
that would be helpful to it in properly classifying the entity for tax purposes,
including information about the way the entity is classified for tax purposes

by State B.

(h) State A is being asked to provide to one of its residents a tax credit under
Article 23 B for income taxes allegedly paid to State B. State A may request

from State B information about whether the alleged payment of the tax
actually occurred.

8.2. Implementation of domestic laws

a) A company in State A supplies goods to an independent company in State

B. State A wishes to know from State B what price the company in State B
paid for the goods supplied, with a view to a correct application of the
provisions of its domestic value-added tax.

b) A company in State A sells goods through a company in State C (possibly a
ow-tax country) to a company in State B. The companies may or may not be
associated. There is no convention between State A and State C, nor between
State B and State C. Under the convention between State A and State B, State
A, with a view to ensuring the correct application of the provisions of its
domestic laws to the profits made by the company situated in its territory, asks
State B what price the company in State B paid for the goods.

(c) State A, for the purpose of taxing a company situated in its territory, asks
State B under the conventlon between A and B for mformatlon teas&stJthe
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the

prices charged by a company in State B, or a group of companies in State B with which the

company in State A has no business contacts in order to enable State A to check the prices

charged by the company in that state by direct comparison (e.q., prices charged by a

company or a group of companies in a dominant position).

(d) A resident of State A holds a bank account in State B, and the income from
that account is exempt from tax under the domestic laws of State B. State A
may request that State B provide information on the amount of interest income
earned on that account.

(e) A financial intermediary invests money of its account holders in State A,
earning therein dividends and interest. State A requires that the financial
intermediary keep records of the beneficial owners of the accounts but does
not routinely request those records in enforcing its domestic laws. State B
suspects that some of the beneficiaries of the account holders of the financial
intermediary are its residents and are properly taxable under its domestic laws.
State B may request that State A obtain for it the information about the
account holders from the financial intermediary.

(f) A corporation resident in State A has affiliated companies located in State
B and State C. State B believes that the affiliated company doing business in
its territory has been skimming profits into the affiliated company located in
State C. State B may request that State A provide it with information about the
profits and expenses of the affiliated company located in State C.

Paragraph 2 (Obligation to confidentiality)

11
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9. A Contracting State cannot be expected to provide confidential financial information
to another Contracting State unless it has confidence that the information will not be
disclosed to unauthorized persons. To provide the assurance of secrecy required for
effective information exchange, paragraph 2 provides that information communicated
under the provisions of the convention shall be treated as secret in the receiving State in
the same manner as information obtained under the domestic laws of that State. Sanctions
for the violation of such secrecy in that State will be governed by the administrative and
penal laws of that State.

10. Of course, the information received under Article 26 would be useless to the
requesting State (the Contracting State requesting the information) if the prohibition
against disclosure were absolute. Paragraph 2 provides that information received under
Article 26 can be disclosed to persons and authorities involved in the assessment or
collection of, the enforcement or prosecution in respect of, or the determination of appeals
in relation to the taxes mentioned in paragraph 1. In addition, it is understood that the
information may also be communicated to the taxpayer, his proxy, or to witnesses in a
civil or criminal proceeding.

10.1. As stated in paragraph 10, the information obtained can be communicated to the
persons and authorities mentioned and on the basis of the last sentence of paragraph 2 of
the Article can be disclosed by them in court sessions held in public or in decisions which
reveal the name of the taxpayer. Once information is used in public court proceedings or in
court decisions and thus rendered public, it is clear that from that moment such
information can be quoted from the court files or decisions for other purposes even as
possible evidence. But this disclosure to the public does not mean that the persons and
authorities mentioned in paragraph 2 are allowed to provide on request additional
information received.

10 2 If elther or both of the Contractlng States Sh@HJd—GHdG&-VGHI’—t@—GGH&Gt—GH—b&h&H—Gf

seereey—\,tml%egalﬂd—teoblect to mformatlon obtamed under Artlcle 26 belnq
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made public by courts, or, once the information has been made public in this
way, to the information being used for other purposes, they should state this
objection expressly in their convention.

11. 1In deneral _the mformatlon recelved emder—thrsArHele—ArGen#aenng&ate%hat

-arewsemav be used onIv for thelourlooses mentloned in paragraph 15 above.”
fpara-t6} oy NP o
“The-requested-State-is-at-liberty-to-refuse-to-give-information-in-the-casesl. If

the information appears to be of value to the receiving State for purposes other

than those those referred to in %heparagraphsabeve—l#eweve#ﬁ—rpdeesgwe%he

“I the structure-ofthat paragraph, that State may not use the information

systems-of-twofor such other purposes without the authorization of the
competent authority of the supplying State. That authorization should not be
unreasonably withheld.

11.1. In some cases, a Contractlng Sta%e&rs#eryd#ferem—theeendmensrunder

atState may prosecute a
taxoaver for tax eva3|on and also for an addltlonal crlme such as money laundering, that
arises out of the same set of facts. In such circumstances, the receiving state may use the
information provided for both purposes.

11.2. The information received by a Contracting State may not be disclosed to a third
country without the authorization of the competent authority of the other Contracting State
unless there is an express provision in the bilateral treaty between the Contracting States

13
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exchange very little information or perhaps none at all. Insuchacase, | 1

disclosure.

11.3. Contracting States wishing to broaden the purposes fo

r which they may use

information exchanged und

er this Article may do so

by adding the fo

owing text to the

end of paragraph 2:

12.

Notwithstanding th

e foregoing, informati

on received by a Contracting State

may be used for other

urposes when suc

h infor

mation may be use

d for such

ther purposes under th

e laws of b

oth States and

the competent aut

hority of

0
t

he supplying State aut

horises suc

N USE.

The OECD Model Conventi

on, as amen

ded in 2005, inc

udes a provision that would

allow the sha

ring of information obtained und

er Article 26 wit

h persons charged with the

pversiqht of the

persons allowed

to obtain suc

h information.

This provision is not included

N pa

ragraph 2, due to o

pposition f

[0M SOMe Mem

bers of the Committee of Experts from

d

eve

oping ¢

ountries, w

ho feared that the oversig

ht bodies, which typi

cally are politica

entities, wou

d not be subject under d

omestic law to the same strict ru

es of confidentiality

as tax officials.

12.1. Excluding ove

rsight b

odies from the persons entitled to receive confidential

information obtained t

rough information exchange presents problems in some countries

because their oversight

bodies typically expect to have access to such

information

in order

to fulfill their oversight duties. Contracting States wishing to address t

his issue without

providing a

blanket authorization for oversi

ght bodies to receive con

fidential information

might add the fo

lowing language to the end

of paragraph 2 of Artic

e 26:

12.2. Coun

n appropriate cases, the competent authorities

may agree to allow the

[72)

haring of information received under paragrap

h 1 with an oversigh

body if that in

formation is necessary for the oversight body to fulfi

its oversight d

uties. In su

ch cases, members of the oversight

body

must

be subject to confid

entiality requirements at least as strict as

those app

icable to tax administration and enforcement officials.

tries wishing to adopt the position taken in the OECD Model Conven

tion with

respect to t

he sharing of information obtained un

aer paragra

h 1 with oversight

bodies

may modify paragraph 2 as fo

ows (the changed

anguage S

hown in italics):

2. Any information received under paragraph 1 by a Contracting

State shall

be treated as secret in the same manner as information

obtained under the domestic laws of that State. However, if the

information

is originally regarded as secret in the transmitting State,

it shall be d

isclosed

only to persons or authorities (including courts

and

administrative

bodies) concerned with the assessment or

Cco

ection of, the enforcement or prosecution in res

ect of, or the

determination of appeals in relation to, the taxes referred to in

paragraph 1, o

r the oversight of the above. Such

ersons or

authorities sha

| use the informatio

n only for such

purposes. They

may disc

ose the information in pu

blic court proceedings or in

judicial decisions.
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12.3. If paragraph 2 is amended to permit information to be disclosed to oversight bodies,
that disclosure should be limited to information necessary for those bodies to fulfill their
oversight duties. Such oversight bodies include authorities that supervise tax
administration and enforcement authorities as part of the general administration of the
Government of a Contracting State. Such sharing is permitted only if the persons engaged
in oversight activities are subject to confidential requirements at least as strict as those
applicable to tax administration and enforcement officials. The competent authorities shall
agree as to the bodies that constitute an oversight body within the meaning of this

paragraph.
Paragraph 3 (Limitations on obligation to exchange information)

13. Paragraph 3 of Article 26 contains provisions that limit the obligation of the
requested State under paragraph 1. The limitations provided in paragraph 3, however, may
be superceded by the provisions contained in paragraphs 4, 5, and 6. The provisions of
paragraph 3, read in conjunction with the provisions of paragraphs 4, 5, and 6, should not
be read in a way that would prevent an effective exchange of information between the
Contracting States-may-find-it-appropriate-to-broaden-the-scope-of. In addition, a
Contracting State must disclose to the other Contracting State before it enters into a
convention any specific provisions of its laws and administrative practice that it believes

entitle it to avoid an obligation otherwise imposed by paragraph 1.

14. Paragraph 3(a), subject to the limitations provided in paragraph 4, 5, and 6, contains
the clarification that a Contracting State is not bound to go beyond its own internal laws
and administrative practice in putting information at the disposal of the other Contracting
State. For example, if a requested State is not permitted under its laws or administrative
practice to seize private papers from a taxpayer without court authorization, it is not
required to make such a seizure without court authorization on behalf of a requesting State
even if the requesting State could make such a seizure without court authorization under
its own laws or administrative practice. The purpose of this rule is to prevent Article 26

from creating an unintentional conflict between a Contracting State’s obligation under
Article 26 and its obligations under domestic law.

14.1. Domestic provisions requiring that information obtained by the tax authorities be
kept secret should not be interpreted as constituting an obstacle to the exchange of
information"fpar ]

D

2-contains-a-reservation-concerning under paragraph 3(a) because the tax

authorities of the requesting State are obligated under paragraph 2 to observe
secrecy with regard to information received under this Article.

14.2. Paragraph 1 obligates a requested State to provide information with respect to all of
the taxes of the requesting State, even if the requested State does not have a comparable
tax. Paragraph 3(a) does not remove the obligation to provide information relating to taxes

that the requested State does not impose. For instance, a requested State cannot avoid its
obligation to provide information helpful to the requesting State in the enforcement of its

value-added tax merely because the requested State does not have a value-added tax. Of
course, the requested State may avoid the obligation to supply such information if it

15
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canno

t obtain that in

meaning of paragraph 3(b).

14.3.

n
N S

The purpose of paragrap

formation under its normal administrative procedures, within the

(a) is to avoid traps for the unwary, not to create such

traps.

A Contracting State that be

ieves that it is not required to obtain certain types of

information on behalf of the other Con

tracting State because of its own laws or

administrative practice (includ

ing the

aws and administrative practice of its subnational

governments) m

ust disclose that position in writin

prior to ente

ring into a conventi

on

containing Artic

e 26. It must also disclose the like

Yy

effects of t

hat position on its abi

ity

to pro

vide an effective

exchange of information. For

ins

tance, if a Contracting State

DE

ieves that one of its

aws prevents it from prov

id

ing t

he other Contracting State with

inforn

nation as to the beneficial owners

of its resid

ent

companies or other jurid

ical persons,

itiso

bligated

to give written notice of that position d

uring the neg

otiation of the

conve

ntion, with an explanation of the impact of that law on its o

bligations

in relation to

mutual assistance. Depending on t

he facts and circumstances of the particular case, a

fai

ure to d

isclose may eliminate the ri

ght of a Contracting State to invo

ke paragraph 3(a)

to avoid its obligations und

er paragraph 1

14.4. A Contracting State that changes its laws or adm
into a convention containing paragraph 3(a) must disc

ose that

inistrative practice after entering
change to the other

Contracting State in timely fashion. De

D

endin

g on the facts and

circumstances of the case,

such a chang

e may constitute a materia

breac

h of the conven

tion. In any event, a failure to

provide time

v notice of such a chang

e may eliminate the rig

ht of a Contracting State to

invoke paragraph 3(a) to avoid its ob

igations arising under paragraph 1.

14.5.

A Contracting State that wishes to expand the scope of the limitation c

urrently

provided in paragraph 3(a) mig

ht modify that subparagraph as follows (new

anguage in

italics):

15. Some countries are required by law to notify the
and/or the taxpayer subject to an enquiry prior to the re

(a) To carry out administrative measures at variance with th

e laws and

administrative practice of that Cont

racting State o

r of the ot

her Contracting

State even if that Contracting State

knows and

fails to d

isclose that specific

provisions o

f its laws or administrative practice are

ikely to prevent an

effective exchange of information;

person supplying information
ease of that informa

tion to another

country. Such notification procedures may be an imp

ortant aspect of the rig

hts provided

under

domesti

¢ law. In some cases, notifica

tion may

help prevent mistakes

e.g., in cases

of mistaken id

entity) and may facilitate exc

hange (by a

owing taxpayers w

ho are notified

to co-operate voluntarily with th
procedures may not be applied,

e tax authorities in the requesting State). Notification

however, in a manner that, in the particular circu

mstances

of the

request, would frustrate the efforts of the requesting Stat

e to prevent fraud

or

evasion of taxes or to com

bat tax avoidance. That is, they shou

d not prevent

or unduly

delay an effective exchange of information. For instance, notification proced

ures should

permi

t exceptions from prior notificatio

n in cases in which th

e information

request is of a

very urgent nature or the notification is

ikely to undermine t

he chance of success of the

investigation conducted by the requesting State.
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15.1,

A Contracting State that un

der its domestic law is

required to notify the person who

provid

ed the information and/or t

he taxpayer that an exc

hange of information is proposed

should

inform its treaty pa

r

tners in writin

g that it has this requirement an

d

what the

consequences ar

e for its o

b

igations in re

ation to

mutual assistance. Suc

h informat

ion

should be provid

ed to the ot

her Contracting State

I
9,

efore a convention is concluded

and

thereafter whenever the relevant rules are modified

. Depending on the fa

cts an

d

circumstances of the particular case, a failure to disclose may eliminate t

he rig

ht o

Contracting State to invo

ke paragraph 3(a) to avoid its obligations under paragrap

fa
hi.

16. In gene

ral, the requested State is not obligated to carry out administrative measures

on behalf of t

he requesting State t

hat are not permitted under the laws o

r adn

ninistrative

practice of the requesting State. T

hus, a request

ed State that is permitted

unad

er its own

adn

ninistrative practices to seize documents in t

he possession of a taxpayer without court

aut

horization may ref

u

se to seize suc

h d

ocuments on behalf of a requesting State if the

requesting State wou

s

U

be precluded

)Y

aw from making such a seizure itself wit

hout

CO

urt authorization. T

he purpose of this

rule is to preven

t a requesting State from using the

ad

ministrative measures of the requested State to avoid

imitations imposed on the

requesting State by its own government.

16.1. Different countries will necessarily have d

ifferent mechanisms for obtaining an

d

providing information. Variation

s in laws and ad

ministrative practice may not be used

as a

basis for the re

q

|-

ested

State to d

eny a request for information unless th

e eff

fect of these

variations wou

d

be to limit in a significant way the requestin

g State’s

€ga

authority to

obtain and provide the information if t

he requesting State itse

f received a legitimate

request from the requested State.

16.2. The general rule of paragraph 16 has no app

lication when the legal system or

administrative practice of on

Yy one cou

ntry provid

es for a specific procedure. For instance,

a Contracting State requested

to provid

e information about an ad

ministrative ruling or

advance pricing agreement (APA) it has gra

nted

cannot point to the absen

ce of a ruling or

APA regime in the requesting State to avoid

its o

bligation under paragrap

h 1 to provide

such information.

17.

Most countries recognise under their domestic laws t

hat in

formation cannot be

obtained from a person to the exte

nt that such person can ¢

aim t

he privilege against se

f-

incrimination. A requested State, t

herefore, may decline to provide information if its se

f-

incrimination rules preclude it from obtaining that information or if the self-incrimi

nation

rules of t

he requesting State would preclude i

t from obtaining such information und

er

similar circumstances. In practice, however, t

he privilege against self-incrimin

ation should

have

ittle, if any, application in connection with

MOosS

inform

ation requests. T

he privilege

against self-incrimination is personal and cannot

be ¢

aimed

by an individual who himself

is not at risk of

f criminal prosecution. In the overwhel

ming majority of information

requests, the o

bjective is to obtain information fro

m t

hird parties s

uch as

hanks,

intermediaries, or

the other party to a contract and

not from the ind

ividua

under

investigation. Furt

attach to persons other than natural persons.

18.

Subparagraph 3(b) a

lows a requested Sta

hermore, the privilege against self-incrimination generally does not

te to avoid an obligation otherwise

imposed by paragraph 1 w

hen it cannot obtai

N t

he requested items of informa

tion in the

normal course of its administration or when t

he other Contracting State could

not have

17
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obtained that information in the normal course of its admi

nistration. The purpose of this rule is

to prevent the requesting State from imposing unreasona

D

e burd

ens on the requested State.

18.1. Information is deemed to be obtainable in the normal course of ad

ministration if the

inform

ation is in the possession of

f the tax auth

ori

ties or can be obtained

by them in

the normal

procedure

of tax determination, w

hich

may inc

ud

e specia

investigations or specia

examination of the

business accounts

kept by the taxpayer or other persons. For instance, if t

he

requested

State, as part

of its audit po

icies, obtains inf

ormation about the appropriat

eness of

the transfer prices used

by

its taxpavers in dealings wit

h associated con

npanies, itis d

eemed to

be able to

obtain similar information about its taxpayers and associated

companies on beha

f of

a requesting State.

18.2. Unless otherwise agreed to by the Contracti

n

0

States, it ca

n be assumed that the

information requ

ested by a Cont

racting

State cou

d

be obtained

by that State in a similar

situation unless t

hat State has informed

the other Contracting State to the contrary.

18.3. ltis

often anticipated, when a

con

vention is entered into between a developed country

and a dev

elopi

ng country, that the d

eve

oped

cou

ntry will have a greater administra

tive

caoag:itv t

han t

he developing coun

try. Suc

had

fference in administrative capacity d

oes not

prov

de a basis und

A

€r subparagrap

3(b) for eit

her Contracting State to avoid an obligati

on to

supp

v information und

er paragrapn

1. Thatis,

pa

ragraph 3 does not require that each of

the

Contracting States receive reciprocal benef

fits und

er Article 26. In freely adopting a convention,

the Co

ntracti

ng States presumably have con

cluded that the convention, viewed

as a whole,

provides e

ach of them with recip

rocal benef

fits. There is no presumptio

n

. however, that each of

t

he articles, or each subparagrap

h of each article, provides a reciproca

benefi

.. On the contrary,

it is com

monplace for a

Contracting State to give u

p some benef

it in one artic

e in order to

obtain a

benefit in

anot

her article. Read

in

g a specif

fic reciproci

Ly requi

rement into paragraph 3

of Article

26 would b

e inconsistent wit

Nt

he normal understand

ing of

how convention

negotiations are conducted.

18.4. Alth

ough subparagraphs 3(a) and 3

b) do not explicitly provide for reciprocity in

benefits, t

he OECD C

ommentary to Artic

e 26 has taken the p

osition that a reciprocity

requirement can be inf

ferred from the language of subparagrap

h 3(b

), which, inter alia, limits

the obligation of a Contracting State to supply information obtaina
administration of that other Con

[ract

ing State. In effect, the OECD Com

me

ble in the normal course of
ntary is reading the

term “obtainable” to mean that t

he ot

her Contracting State has the ac

tua

adn

ninistrative

capacity to obtain that i

nformation. The alternative reading is that “o

btaina

3 en

means that the

tax administration

nas t

he authority to obtain_ th

e information, whether or not it

nas

the capacity

to exercise that a

uthority. As noted a

bove, this

atter reading is more consistent with the

U

rpose of Artic

e 26. It should also

be noted

that the OECD Commentary has interpret

ed the

D S

eged reciprocity requirement narrowly to prevent it from reducing Article 26 to a nu

lity.

8.5. In light of the position taken in the OEC

D Commentary, some cou

ntries may wish to

a

rify the matter of a reciprocity requirement

by amending subparagrap

h 3(b) to read

as

llows:

b) To suppl

information that cannot be obtained in the norma
administration of that Contracting State or is not obtainable und

Contracting State or of the other Contracting State;

| course of the
er the laws of that
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19.
that cons

titutes a confidential commu

ion between a

In general, a requested State may decline, under paragraph 3(b), to disclose information
nicat

n attorney, solicitor, or other admitted

eqgal rep

resentative in his role as suc

N and

his client to t

he extent that the communication is

protected

19.1. The scope of protected confidential commu

from disclosure under domestic law.

nications should be narrowly defined. Su

ch

protectio

n does not attach to documen

ts or record

s delivered to an attorney, solicitor, or ot

ner

admitted

egal represen

tative in an attempt to protect such documents or records from

disc

U

osure required by

aw. Also, inf

ormation on

the identity of a person such as a director or

beneficial owner o

f a company is not protected f

rom d

isclosure. Although the scope of

protectio

n afforded

under domestic law to conf

idential ¢

ommunications may differ among

states, th

€ pro

tection provided under subparagraph 3(

h) does not extend so broad

Yy SO as to

hamper t

he eff

ective exchange of information.

19.2. Notwithst

tanding the provisions of domestic law in the requested State, th

at State may

decli

ne to supp

y requested com

municati

ons between attorneys, solicitors or ot

her admitted

€ga

representatives and

their c

ients on

v if, and to the

extent that, such representatives act in

—+

heir capacity as attorneys, solicitors or other ad

mitted

lega

representatives and not in a

12

accounta

nts, or under a power of attor

ney to represent a

ifferent capacity, such as nominee shareholders, trustees, settlors, company directors, or

company in its business affairs. More

specifica

y, the communication must

have been

produced in good fai

th for

the purpose of seeking or providing legal advice or for use in

existing or contemp

ated

egal proceedings.

19.3. In

no event may a request

ed State decline to disclose commu

nications between attorneys,

solicitors or other admitted

ega

representatives and their clients if

those persons have

themselves participated with their clients in a plan to commit tax evasion or fraud.

19.4. Aclai

m that information is p

rotected as a confidential communication

petween an

attorney, so

icitor or ot

her admitted

legal representative

and its client should be adjudicated

exclusively in the Contracti

ng State und

er the laws of whic

h the ¢

aim arises. Thus, i

is not

intended that the courts of t

ne requested

State should adjudicate c

aims based on the

aws of the

reguesting State.
20. Subparagraph

3(c) permits a requested State to decli

ne to prov

ide inform

disclosure of certa

n-caer
A%

at info rmnflnn Qnr\

rnfc manti rope
orevi T

thic sy

ation if the

chaul
T JTrTouar

f\nnrnnra
aragirae

d t+ ha
A% C U

\Avamsavapg

CTroT rmmoriracrot

TTCTTCroTTC

||| LIII

S sd=a

taken—m—t_ee—vwde—a—seaseth at mformatlon would reveal anx_trade_! bu5|r_less! in_dl_JstrlaI,
commercial or professional secret or trade process. Before invoking this provision, a

Contracting State should carefully weigh if the interests of the taxpayer really justify its

application. Otherwise-His—clear-thattoe-wide-anSecrets mentioned in this su
not be taken in too wide a sense. A wide interpretation weould-in-many-casesof
many cases would be inconsistent with the purpose of Article 26 because i

bparagraph should

the provision in
t would render

meffectlve the exchange of mformatlon prowded for |n the—Gen#entlen—'Fhe—ebsewatlens—made

that Artlcle
20.1. At

rade or busin

ess secret or trade process is generally

understood to mean information

which ha

s considerab

e economic importance and which

can be exploited

practica

vy and the u

nauthorised use of which may

ead to serious damage (e.g., may lead to

severe financial hardship). The purpose of the secrecy exception is to prevent an exchange of

19
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information from imposing unfair hardship on taxpayers by revealing to their competitors or
potential competitors valuable secret information and thereby significantly diminishing the
commercial value of that information. Secret information that once had substantial commercial
value may be disclosed if that information does not have substantial commercial value at the
time the information is requested. Information is not secret within the meaning of subparagraph

3(c) simply because the disclosure of it would be embarrassing to the taxpayer or to a third
arty or may result in the taxpayer having to pay additional taxes. A Contracting State may

M@ requested |nf0rmat|on—but—#in—dees—supply—ﬂ%e-m#e#naﬁen-deubemtely4he

HQ (@]

whe it flnds that there is no reasonable ta5|s for
assuming that the taxpaver involved may suffer adverse consequences incompatible with
information exchange.

20.2. Secret information may be disclosed to the requesting State if the requested State
determines that the risk of disclosure to the public or to competitors is highly unlikely due to
the confidentiality requirements set forth in paragraph 2. A document that is protected from full
disclosure because it contains protected secret information may be disclosed if the secret
information is removed.

20.3. Financial information, including books and records, does not by its nature constitute a
trade, business or other secret. In certain limited cases, however, the disclosure of financial
information might reveal a trade, business or other secret. For instance, a request for
information on certain purchase records may raise such an issue if the disclosure of such
information would reveal the proprietary formula used in the manufacture of a product. The
protection of such information may also extend to information in the possession of third
persons. For instance, a bank might hold a pending patent application for safe keeping, or a
secret trade process or formula might be described in a loan application or in a contract held by
a bank. In such circumstances, details of the trade, business or other secret should be excised
from the documents and the remaining financial information exchanged accordingly.

21. Paragraph 3(c) also includes a limitation with regard to information which concerns the
vital interests of the State itself. Fo-thisend—+tis-stipulatedUnder that limitation, Contracting
States do not have to supply information the disclosure of which would be contrary to public

policy (ordre publicy*fpara—19}

). This limitation should only become relevant in extreme cases. For instance, such a case could
arise if a tax investigation in the requesting State were motivated by political, racial, or
religious persecution. The limitation may also be invoked when the information constitutes a
state secret. For instance, there is no disclosure requirement when sensitive information is held
by secret services, the disclosure of which would be contrary to the vital interests of the
requested State. Thus, issues of public policy (ordre public) rarely arise in the context of

information exchange between treaty partners.

22. As discussed above, paragraph 3 may give a requested State the right to refuse to supply
information under some circumstances. It is not required, however, to invoke any of the
imitations of that paragraph. If the requested State declines to exercise its right under
aragraph 3 and supplies the requested information, the information exchanged remains within
he framework of Article 26. Consequently, the information is subject to the confidentiality

— S

20



E/C.18/2007/5

rules of paragraph 2. In ad

dition, the affected taxpayer or other a third party has no

round for

contending that the tax authorities in the requested State have failed

to observe the o0

bligation

to secrecy imposed on them by domestic law.
Paragraph 4 (Removal of domestic tax interest requirement)

23. Paragraph 4 was added to the United Nation

s Model Convention in 2007. It is taken

directly from the comparable provision added to the OECD M

odel Convention in 2005. As a

result, the OECD Commentary to paragraph 4 is fully applica

ble in interpreting paragraph 4 of

Article 26. The position taken in the OECD Commentary is that t

he addition of this paragraph

was intended to assist in the interpretation of Article 26 and d

oes not result in a substance

change in the obligations implicit in the prior version of Article 26.

23.1. According to paragraph 4, a requested State must use its informatio

n ga

thering measures

to obtain requested information even though those meas

ures are invoked so

e

y to provide

information to the other Contracting State. The term “in

formation gathering measures” means

aws and administrative or judicial procedures that enab

e a Contracting State to obtai

n and

provide the requested information. That is, a requested Stat

e does not need to have a d

omestic

tax interest in obtaining the requested information for the o

bligation to supply information

under paragraph 1 to apply.

23.2. As stated in the second sent

ence of paragraph 4, the obligation imposed by that

paragraph generally is subject to the limitations contained in paragraph 3.

An

exception applies,

however, that prevents a requested State from avoiding an ob

igation to supp

y infor

mation due

to domestic laws or practices that include a domestic tax interest requ

irement. T

nus,

a

requested State cannot avoid an obligation to supply information on the g

round that

its

gjomestic laws or practices on
its own tax purposes.

23.3. For many countries, the combination of paragraph 4 and thei

y permit it to supply information in which it has an interest for

r domestic law provides a

sufficient basis for using their information gathering measures to o

btain the requested

information even in the absence of a domestic tax interest

in the information. Other countries,

however, may wish to clarify expressly in the convention t

hat Contracting States must ensu

re

that their competent authorities have the necessary powe

's to do so. Contracting States wis

hing

to clarify this point may replace paragraph 4 with the following text:
4. In order to effectuate the exchange of information as provid

ed in par

agraph 1,

each Contracting State shall take the necessary measures, including

legis

ation,

rule-making, or administrative arrangements, to ensure that its com

etent auth

ority

has sufficient powers under its domestic law to obtain information f

for the exc

nange

of information, regardless of whether that Contracting State may need such

information for its own tax purposes.

Paragraph 5 (Secrecy Limitations)
24. Paragraph 4 was added to the United Nation

s Model Convention in 2007. It is taken

directly from the comparable provision added to the OECD M

odel Convention in 2005. As a

result, the OECD Commentary to paragraph 5 is fully applicable in interp

reti

ng paragraph 5 of

Article 26. The discussion below of secrecy limitations draws heavi

y fron

n the O

ECD

Commentary. The position taken in the OECD Commentary is that t

he add

ition of

[ this
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paragraph was intended to

assist in the i

nterpret

ation of Article 26 and does not result in a

substance change in the obligati

ons imp

icitint

he prior version of Article 26.

24.1. Paragraph 1 imposes a positive

information. Paragraph 5 is inte

nded

fo ensure f

hat the li

mitati

e obligation on a Contractmg State to exchange all types of
ons of paragraph 3 cannot be

used to prevent the exchange of

informa

ion he

d by ban

KS, Ot

her financial institutions,

nominees, agents and fiduciarie

S, as we

as ownership information.

24.2. Paragraph 5 states that a reques

ted State shall not d

ecli

ne t

o supply

informatio

n {o a

requesting State solely because

the inf

ormation requested

is held by

a ban

k or other f

inancial

institution. Thus, paragraph 5 overrid

es paragraph 3 to the extent that

aragraph 3 would

otherwise permit a requ

ested Contracting State to decli

ne to sup

ply inf

ormation on grounds of

domestic bank secrecy

aws. Access to information he

d by ban

ks or other financial institutions

may be by direct means or indi

rectly through a

judicial or administrative process. The

procedure for indirect access s

hould not be so

burdensome and time-consuming as to act as an

impediment to access to bank information.

24.3. Paragraph

5 also provides that a Contracting State shall not decline to supply information

solely because the information i

s held

by persons actin

in s

\n agency or fi

a

uciary capacity. For

instance, if a Contracting State

has a la

w under which all i

informatio

n held

by a fiduciary is

treated as a “professional secret

” mere

y because it was

held by a fi

1G

uciary, such State could

not use such

aw as a basis for declining to p

rovide the information he

d

py the fiduciary to the

other Contracting Sta

te. A person acts in a “fi

duciary capa

city” w

nen t

he busi

ness which the

person transacts, or the

money or property w

I~

ich t

he person

hand

€S,

isn

ot its own or

for its

own benefit but is held f

or the benefi

t of anot

Ner person and

when

the fid

uciary stand

sina

relationship to that other person

imp

ving and necessitating co

nfid

ence and trust on the one part

and good faith on the ot

her part. A trustee is a comn

non examp

e of

a person acting in a

fid

uciary capacity. The term “agency”

is very broad

and inc

udes al

forms of

corporate service

providers (e.g., company formation agents, trust companies, registered agents, lawyers).

24.4. Paragraph 5 states that a Contr

acting State shall not decline to supply informati

on solely

because the requested informati

onre

ates to an ownership interes

t in a person, includ

ing

companies and partnerships, f

oundations or Si

milar organisationa

structures. Information

requests cannot

be declined merely because d

omestic laws or practices may treat ownership

information as a trade or other secret.

24.5. Although paragraph 5 lim

its the ab

ty of a requested State to rely on paragraph 3 to

refuse to supply information he

d by a ba

n

kK, financial institution, a person

acting in an agency

or fiduciary capacity or to refus

e to supp

v information relating to owners

hip

interests, that

paragraph does not elimin

ate all protection under parag

raph 3. The

[eques

[EC

State may

continue to refuse to supply suc

h information if that

ref

usal is based

onsu

bstantia

reasons

unrelated to the status of the ho

der of the requested

inf

ormation as a bank, financial institution,

agent, fiduciary or nominee, or to the fact that the inf

24.6. A requested State is not necessarily prevented by

a

ragra

ph 5 from declini

formation relates to ownership interests.

ng under

paragraph 3(b) to supply information

con

stituting a conf

identia

communication

between an

attorney, solicitor, or other adm

itted lega

representative a

nd his clie

nt even if

that person is

acting in an agency capacity. To qualify for protection und

er paragre

ph 3(b),

however, a

re

guested State must demonstrate that the co

mmunication

between t

he attorney, solicitor, or

ot

her admitted legal representative and his ¢

ient meets a

| the requirements of that paragraph,
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including that the comn

nunication is protec

ted from disclosure un

der dom

estic law, that the

refusa

is unrelated to t

he status of the lega

re

presentative as an agent, 1

Fid

uciary, or nominee,

n

that any docume

nts at issue were not delivered

to the legal representative to avoid disc

osure,

and that nondisc

osure would not frustrate an effective exchange of information.

24.7. Contracting States wishing to r
ween a client and

communications bet

an a

efer expressly to the protection afforded to confidential

ttorney, solicitor or other admitted legal

representative may d

0 so by adding the fo

lowing text at the end of paragraph 5:

othing in the

bove sentence shal

n
[o

preven

t a Contracting Stat

te from declining to

N
0

btain or provid

e information which

would reveal confiden

tial com

munications

between a client and

an attorney, so

icitor or other admitted

egal re

presentative

wh

ere such con

nmunications are prot

ected

from disclosure und

er pa

ragraph 3(b)

and

when the ¢

aim for protection un

der that paragraph is u

nrelated

to the status of

t

he legal representative as an agent, 1

fiduciary, or nominee.

25. The following examples illustrate the application of paragraph 5:

(a) Company X owns a majority of the stock in a subsidiary company Y, and both
companies are incorporated under the laws of State A. State B is conducting a tax

examination of

husiness ope

rations of com

pany Y in State B. In the course of this

examination the question of

both direct and

indirect owne

rship in co

mpany Y

becomes relevant, and State B makes a request to State A1

for owners

hip

information of

any person in com

pany Y’s chain of o

wnership. In its reply, State A

should

provide to State B owners

hip

information for

poth company X and company

Y.

(b) An individual subject to tax in State A maintains a bank account with

Bank B in

State B. State A is examinin

the income tax retur

n of the i

ndividual and

makes a

request to State B for all ban

K account incom

e and asset inf

formation held

by Bank

B in order to d

etermine whet

her there were d

eposits of untaxed earned income.

State B should

provide the requested

bank information to S

tate A.

(c) Bank A i

n State A is suspected of entering into secret letters of a

reement with

some of its d

epositors that direct the ba

nk to pay interest ea

irned by

those

depositors to an unrelated offshore

Dan

k. State B requests t

hat State

A provide it

with copies of

those secret letters of

agreement. Ba

nk A asserts that the letters of

agreement are

egal documents prote

cted from disc

osure under the lawyer-client

privilege. State A s

Paragraph 6 (Dual criminality)

26. The U

hould provide the requested documents.

nited Nations Model Convention does not require the existence of criminal activity

in either of the Co

ntracting States for the o

bligation to exchan

ge inform

at

ion to arise.

Paragraph 6 is inc

ude

d in the text of Artic

e 26 primarily to deal

with tho

se limited number of

treaties w

here crimina

activity in the requested State is required un

der t

he terms of the treaty

or under th

e domestic

aw of a Contracting

State. It is also included

, as a cautionary n

neasure,

to ensure that a requ

e_sted State cannot use

the absence o

f criminal activity in one or t

he other

State to avoid its ob

gation to exchange information und

er Article 26. Some co

untries may

conclude that the inc

usion of paragraph 6 is unnecessary and should be omitted.
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Paragraph 7
27. The first

sen

tence of

paragraph 7 was taken, with minor changes, from the last sentence

of paragraph 1

of the Mo

de

Convention before its am

endment in 2007. The remain

ing two

sentences were a

aad

ed in 2007. Paragrap

h 7 specifica

y grants to the competent aut

horities the

authority to esta

D

ish procedures for a

n effective exc

hange of

f information. The OECD Mode

Convention does not contain paragrap

h 7 or an equivalent. T

he position taken in the OECD

Commentary is that this authority is implicit in Article 26.

27.1. The rule laid down in paragraph 7 allows informatio

n

to be exchanged “on a routine

pasis or on req

uest with

reference to

articular cases, or oth

erwise.” “Or otherwise” would

include sponta

Neous exc

nan

ges of inf

formation coming into

the possession of one Contracting

State and provided

to the

ot

her Contracting State without request and outside the esta

blished

program for routine exc

27.2. To achieve an effective excha

nanges.

nge of information, th

e competent authorities of the

Contr

acting States must work toget

her to establish proced

ures for t

he exchange of information,

includ

ing routine exchanges, typically in electronic f

form. Paragra

ph 7 not only authorizes the

competent aut

horities to make such arrangements but also gives t

hem a mandate to do so.

27.3. Some mem

bers of the Committee of Experts have expressed

a concern that information

requests from a d

eveloped country to a developing country could p

ace excessive purdens on

the tax department in the developing co

untry. That concern

might be alleviated by making the

requesting stat

e

responsible for extraord

inary costs associated with a

L request for information.

In this context,

t

he guestion of whe

ther a

L cost of obtaining requ

ested information is

extraordinary would be determ

ined not

by reference to some a

bsolute amount but by reference

to the cost relative to the overa

budget of the t

ax department

being asked to provide

nformation. Fo

I exam

ple, a

relative small absolute cost

might

be extraordinary for a tax

department wi

th very lim

ited

resources, whereas even a

arge a

bsolute cost might not be

extraordinary f

for a well-1

fund

ed department.

27.4. Countri

€S conce

rned about in

nposing substantia

costs on developing countries might

include the fo

lowing

anguage at t

he end of paragraph 7.

Extraordinary costs incurred in providing in

formation shall be borne by

the Contracting Party w

hich requests the informa

tion. The competent

au

thorities of the Con

tracting Parties shall consu

t with each other in

ag

vance if the costs of

providing information wit

h respect to a specif

reqguest are expected to be extraordinary.
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C. INVENTORY OF EXCHANGE MECHANISMS

Routine transmittal of information®

-628.- A method of exchange of information is that of the routine or automatic flow of
information from one treaty country to another. The term "transmitting country" refers to the
country transmitting information, and the term "receiving country” refers to the country
receiving information. The following are various aspects that the competent authorities should
focus on in developing a structure for such routine exchange. In considering routine exchanges
of information, it should be recognized that some countries not desiring to receive such
information in a routine fashion (or unable to receive it routinely because the transmitting
countries do not routinely collect such information) may desire to obtain information of this
type under a specific request. Hence, in these situations, items mentioned in the present section
should be considered as available for coverage under the next section, “Transmittal on specific
request”.

Items covered

#29.- Regular sources of income. The items covered under a routine transmittal or exchange of
information may extend to regular sources of income flowing between countries, such as
dividends, interest, compensation (including wages, salaries, fees and commissions), royalties,
rents and other possible items whose regular flow between the two countries is significant. It
should be recognized that at present a few countries are not in a position to supply routine
information of this type because their tax collection procedures do not provide the needed data.

Transactions involving taxpayer activity. A routine exchange of information may cover
certain significant transactions involving taxpayer activity.

(a) _Transactions relevant to the treaty itself:
— e
1. Claims for refund of transmitting country tax made by residents of receiving country;
- —Claims
2. Claims for exemption or particular relief from transmitting country tax made by residents
of receiving country;
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(b)-_Transactions relevant to special aspects of the legislation of the transmitting country:
—Items of income derived by residents of the receiving country that receive
exemption or partial relief under special provisions of the national law of the
transmitting country;

(c) Transactions relating to activities in the transmitting country of residents of the
receiving country:

3. Opening and closing by receiving country residents of a branch, office etc. in the transmitting

country;

— Cebep

4, Creation or termination by receiving country residents of a corporation in the transmitting
country;

— Cebep

5. Creation or termination by receiving country residents of a trust in the transmitting
country;

— e

6. Opening and closing by receiving country residents of bank accounts in the transmitting
country;

—Property

7. Property in the transmitting country acquired by residents of the receiving country by
inheritance, bequest or gift;

— lneplens

8. Ancillary probate proceedings in the transmitting country concerning receiving country
residents;

_____ (d)-_General information:
——Tax

9. Tax laws, administrative procedures, etc. of the transmitting country;
————Changes
10. Changes in regular sources of income flowing between countries, especially as they affect

the treaty, including administrative interpretations of and court decisions on treaty

provisions and administrative practices or developments affecting application of the treaty;

11. Activities that affect or distort application of the treaty, including new patterns or
techniques of evasion or avoidance used by residents of the transmitting or receiving
country;

12. Activities that have repercussions regarding the tax system of the receiving country,

including new patterns or techniques of evasion or avoidance used by residents of either
country that significantly affect the receiving country’s tax system.

General operational aspects to be considered
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830.- The competent authorities should consider various factors that may have a bearing on the
operational character of the routine exchange, including its effectiveness. For example:

(a)-_Countries that are more interested in receiving information on a specific request
basis than on a routine basis, in their consideration of the specific request area,
should keep in mind items mentioned in this inventory under the heading of routine
information.

(b) _A minimum floor amount may be fixed to limit minor data.

(c)-_The routine source of income items may be rotated from year to year, for example,
dividends only in one year, interest in another etc.

(d)-_The information to be exchanged routinely need not be-striethy reciprocal in all
items. Country A may be interested in receiving information on some items but not
others; the preferences of country B may extend to different items; it is not necessary
for either country to receive items in which it is not interested, nor should either
country refuse to transmit information on certain items simply because it is not
interested in receiving information on those items.

(e)- While the information to be exchanged on income items may not always be
significant in itself as regards the income flows escaping tax, the routine exchange
may provide indications respecting the degree to which the capital or other assets
producing the income flows are escaping tax.

(f )- Whether the information on items of income should cover the payee only or also the
payer is a further point to be taken into account.

(9) _Another factor to be considered is whether the information should cover only
residents of the receiving country or also those domiciled therein or citizens thereof,
or be limited to any of these categories.

(h)-_The degree of detail involved in the reporting, e.g., name of taxpayer or recipient,
profession, address, etc., may need to be taken into account.

(i)-_The form and the language in which the information should be provided is a further
point to be considered.

Factors to be considered by the transmitting country

931.- The transmitting country may wish to give consideration to factors affecting its ability to
fulfil the requirements of a routine exchange of information. Such a consideration would
presumably lead to a more careful selection of the information to be routinely exchanged rather
than to a decision not to exchange information that could be of practical use.

1032.-  Among the factors to be considered are the administrative ability of the transmitting
country to obtain the information involved. This, in turn, is governed by the general
effectiveness of its administrative procedures, its use of withholding taxes, its use of
information returns from payers or others, and the overall costs of obtaining the information
involved.
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Factors to be considered by receiving country

1133.-  The receiving country may wish to give consideration to factors affecting its ability
to use the information that could be received under a routine exchange of information, such as
the administrative ability of the receiving country to use the information on a reasonably
current basis and effectively to associate such information with its own taxpayers, either
routinely or on a sufficient scale to justify the routine receipt of the information.

Transmittal on specific request

1234.- A method of exchange of information that is in current use is that of a request for
specific information made by one treaty country to another. The specific information may relate
to a particular taxpayer and certain facets of his situation, or to particular types of transactions
or activities, or to information of a more general character. The following are various aspects of
the question that the competent authorities should focus on in developing a structure for such
exchange of information pursuant to specific requests.

Items covered

1335.-  Particular taxpayers. The information that may be desired from a transmitting
country with respect to a receiving country taxpayer is essentially open--ended and depends on
the factors involved in the situation of the taxpayer under the tax system of the receiving
country and the relationship of the taxpayer and his activities to the transmitting country. A
specific enumeration in advance of the type of information that may be within the scope of an
exchange pursuant to specific request does not seem to be a fruitful or necessary task. The
agreement to provide information pursuant to specific request may, thus, be open--ended as to
the range, scope and type of information, subject to the overall constraints to be discussed
herein.

1436.- The request for specific information may arise in a variety of ways. For example:

(a)-_Information needed to complete the determination of a taxpayer’s liability in the
receiving country when that liability depends on the taxpayer’s worldwide income or
assets; the nature of the stock ownership in the transmitting country of the receiving
country corporation; the amount or type of expense incurred in the transmitting
country; and the fiscal domicile of an individual or corporation;

(b)-_Information needed to determine the accuracy of a taxpayer’s tax return to the tax
administration of the receiving country or the accuracy of the claims or proof
asserted by the taxpayer in defence of the tax return when the return is regarded as
suspect or is under actual investigation;

(c)-_Information needed to determine the true liability of a taxpayer in the receiving
country when it is suspected that his reported liability is wrong.

Particular types of transactions or activities. The exchange on specific request need not

be confined to requests regarding particular taxpayers but may extend to requests for
information on particular types of transactions or activities. For example:
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(a)-_Information on price, cost, commission or other such patterns in the transmitting
country necessary to enable the tax administration of the receiving country either to
determine tax liability in a particular situation or to develop standards for
investigation of its taxpayers in situations involving possible under--or over--
invoicing of exported or imported goods, the payment of commissions on
international transactions and the like;

(b)-_Information on the typical methods by which particular transactions or activities are
customarily conducted in the transmitting country;

(c)-_Information on whether a particular type of activity is being carried on in the
transmitting country that may have effects on taxpayers or tax liabilities in the
receiving country.

1537.-  Economic relationships between the countries. The specific request may extend to
requests for information regarding certain economic relationships between the countries which
may be useful to a country as a check on the effectiveness of its tax administration activities,
for example:

(a)-_The volume of exports from the transmitting country to the receiving country;
(b)-_The volume of imports into the transmitting country from the receiving country;

(c)-_Names of banks dealing in the transmitting country with branches, subsidiaries, etc.
of residents of the receiving country.

It should be noted that since items in this category, such as the volume of exports
between the countries, are presumably not regarded as secret to the tax authorities in the
transmitting country, they may be disclosed generally in the receiving country, as provided in
aArticle 26.

Rules applicable to the specific request

1638.-  The competent authorities should develop rules applicable to the transmission of
specific requests by the receiving country and to the response by the transmitting country.
These rules should be designed to facilitate a systematic operational procedure regarding such
exchange that is both efficient and orderly. While the rules may be general in character in the
sense that they set standards or guidelines governing the specific request procedures, the rules
should also permit discussion between the competent authorities of special situations that either
country believes require special handling.

The rules should pertain to:

(a)-_The specificity of detail required in the request by the receiving country, the form of
such request and the language of the request and reply;

(b)-_The extent to which the receiving country must pursue or exhaust its own
administrative processes and possibilities before making a specific request;
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presumably the receiving country should make a bona fide effort to obtain the
information for itself before resorting to the specific request procedure;

(c)-_The conditions affecting the nature and extent of the response by the transmitting
country. This aspect should cover the ability of the transmitting country to provide
documentary material when the receiving country needs material in that form for use
in judicial or other proceedings, including the appropriate authentication of the
documents.

Transmittal of information on discretionary initiative of
transmitting country (spontaneous exchange)

1739.-  The competent authorities should determine whether, in addition to the routine and
specific request methods of exchange of information under which a transmitting country is
automatically transmitting information or systematically responding to specific requests by the
receiving country, they desire a transmittal of information on the discretionary initiative of the
transmitting country itself. Such a transmittal could occur when, in the course of its own
activities, the tax administration of the transmitting country obtains information that it
considers would be of importance to the receiving country. The information may relate to facets
of a particular taxpayer’s situation and the relationship of that situation to his liability in the
receiving country or to the liability of other taxpayers in the receiving country. Or the
information may relate to a pattern of transactions or conduct by various taxpayers or groups of
taxpayers occurring in either country that is likely to affect the tax liabilities or tax
administration of the receiving country in relation either to its national laws or to the treaty
provisions.

1840.-  The competent authorities will have to determine, under the standards governing the
exchange of information developed pursuant to the treaty, whether it is the duty of a
transmitting country affirmatively to develop a procedure and guidelines governing when such
information is to be transmitted, whether such transmittal is to be considered by the
transmitting country but is fully discretionary, or whether such transmittal need not even be
considered by the transmitting country. Even if it is agreed that it is the duty of the transmitting
country to develop a system for such transmittal, presumably the decision on when the
conditions under that system have been met will rest on the discretionary judgement of the
latter country.

Use of information received

1941.-  The competent authorities will have to decide on the permissible use of the
information received. The decisions on this matter ba3|cally depend on the legal requirements
set forth in aArticle 26 itself. Underthe-guideline;*tThe extent of the use of information
depends primarily on the requirements of national law regarding the disclosure of tax
information or on other “security requirements” regarding tax information. This being so, it is
possible that the extent of the disclosure or the restrictions on disclosure may vary between the
two countries. However, such possible variance need not be regarded as inappropriate or as
negating exchanges of information that would otherwise occur if the countries involved are
satisfied with such a consequence under aArticle 26 as adopted in their convention.

Recipients of information received through exchange
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2042.-  The competent authorities will have to specify, either in detail or by reference to
existing comparable rules in the receiving country, who the qualifying recipients of information
in that country are. Under aArticle 26 the information can be disclosed, for example:

(a)-_To administrators of the taxes covered in the convention;

(b)-_To enforcement officials and prosecutors for such taxes;

(c)-_To administrative tribunals for such taxes;

(d)-_To judicial tribunals for such taxes; _

(e)-_In public court proceedings or in judicial decisions where it may become available to

the public if considered appropriate;

(f)-_To the competent authority of another country (see the section below entitled
“Consultation among several competent authorities”).

The form in which information is provided

21343.-  The permissible extent of the disclosure may affect the form in which the
information is to be provided if it is to be useful to the receiving country. Thus, if the
information may be used in judicial tribunals, and if, to be so used, it must be of a particular
character or form, then the competent authorities will have to consider how to provide for a
transmittal that meets this need. (See also the comment on documents in the section above

dealing with rules applicable to the specific request.)

Consultation among several competent authorities

authorities for consultations covering more than the two competent authorities under a
particular treaty. Thus, if countries A, B and C are joined in a network of treaties, the
competent authorities of A, B and C might desire to hold a joint consultation. FhisA joint
meeting could be desired whether or not all three countries are directly intertwined— by their
treaty network For example the |0|nt meetrnq mlqht be desrrable where there are A-—B A--C
and B : ple
treaties or where there are A-—B and B--C treatles but not an A-—C treaty Countrles desrrlng to
have their competent authorities engage in such consultations should provide the legal basis for
the consultations by adding the necessary authority in their treaties. Some countries may feel
that aArticle 26 permits joint consultation where all three countries are directly linked by
bilateral treaties. However, the guideline does not cover joint consultation where a link in the
chain is not fully joined, as in the second situation described above. In such a case, it would be
necessary to add a treaty provision allowing the competent authority of country B to provide
information received from country A to the competent authority of country C. Such a treaty
provision could include a safeguard that the competent authority of country A must consent to
the action of the competent authority of country B. Presumably, it would so consent only where
it was satisfied as to the provisions regarding protection of secrecy in the B--C treaty.

2244 - Countries may wish to give consideration to procedures developed by the competent

Overall factors

31



E/C.18/2007/5

2345.-  There are a variety of overall factors affecting the exchanges of information that the
competent authorities will have to consider and decide upon, either as to their specific
operational handling in the implementation of the exchange of information or as to their effect
on the entire exchange process itself. Among such overall factors are:

Factors affecting implementation of exchange of information

(a)-_The competent authorities should decide on the channels of communication for the
different types of exchanges of information. One method of communication that may
be provided for is to permit an official of one country to go in person to the other
country to receive the information from the competent authority and discuss it so as
to expedite the process of exchange of information.

(b)-_Some countries may have decided that it is useful and appropriate for a country to
have representatives of its own tax administration stationed in the other treaty
country. Such an arrangement would presumably rest on authority, treaty or
agreements other than that in the article on exchange of information of the envisaged
double taxation treaty (though, if national laws of both countries permit, this article
would be treated as covering this topic), and the arrangement would determine the
conditions governing the presence of such representatives and their duties. In this
regard, it should be noted that it would not seem necessary that the process be
reciprocal, so that it would be appropriate for country A to have its representatives in
country B but not vice versa if country A considered the process to be useful and
country B did not. If arrangements do exist for such representatives, then the
competent authorities may want to coordinate with those representatives where such
coordination would make the exchange of information process more effective and
where such coordination is otherwise appropriate.

(c)-_Some countries may decide it is appropriate to have a tax official of one country
participate directly with tax officials of the other country in a joint or “team”
investigation of a particular taxpayer or activity. The existence of the arrangement
for most countries would presumably rest on authority, treaty or agreements other
than that in the envisaged treaty article on exchange of information, although, if
national laws of both countries permit, this article could be treated by the countries
as authorizing the competent authorities to sanction this arrangement. In either event,
if the arrangement is made, it would be appropriate to extend to such an
investigation the safeguards and procedures developed under the envisaged treaty
article on exchange of information.

(d)-_The process of exchange of information should be developed so that it has the
needed relevance to the effective implementation of the substantive treaty
provisions. Thus, treaty provisions regarding intercompany pricing and the allocation
of income and expenses produce their own informational requirements for effective
implementation. The exchange of information process should be responsive to those
requirements.

(e)-_The substantive provisions of the treaty should take account of and be responsive to

the exchange of information process. Thus, if there is an adequate informational base
for the exchange of information process to support allowing one country to deduct
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expenses incurred in another country, then the treaty should be developed on the
basis of the substantive appropriateness of such deduction.

(f)-_The competent authorities will have to determine to what extent there should be cost
sharing or cost reimbursement with respect to the process of exchange of
information.

Factors affecting structure of exchange of information process

2446.-  (a)-_It should be recognized that the arrangements regarding exchange of
information worked out by country A with country B need not parallel those
worked out between country A and country C or between country B and country
C. The arrangements should in the first instance be responsive to the needs of
the two countries directly involved and need not be fully parallel in every case
just for the sake of formal uniformity. However, it should be observed that
prevention of international tax evasion and avoidance will often require
international cooperation of tax authorities in a number of countries. As a
consequence, some countries may consider it appropriate to devise procedures
and treaty provisions that are sufficiently flexible to enable them to extend their
cooperation to multicountry consultation and exchange arrangements.

(b)-_The competent authorities will have to weigh the effect of a domestic legal
restriction on obtaining information in a country that requests information from
another country not under a similar domestic legal restriction. Thus, suppose country
A requests information from country B, and the tax authorities in country B are able
to go to their financial institutions to obtain such information, whereas the tax
authorities in country A are generally not able to go to their own financial
institutions to obtain information for tax purposes. How should the matter be
regarded in country B? It should be noted that aArticle 26 here permits country B to
obtain the information from its financial institutions and transmit it to country A.
Thus, country B is not barred by its domestic laws regarding tax secrecy if it decides
to obtain and transmit the information. HtThus, it becomes a matter of discretion in
country B as to whether it should respond, and may perhaps become a matter for
negotiation between the competent authorities. It should be noted that many
countries in practice do respond in this situation and that such a course is indeed
useful in achieving effective exchange of information to prevent tax avoidance.
However, it should also be noted that country A, being anxious to obtain information
in such cases from other countries, should also recognize its responsibility to try to
change its domestic laws to strengthen the domestic authority of its own tax
administration and to enable it to respond to requests from other countries. It should
be noted that countries that have entered into a tax convention that includes
paragraph 5 of Article 26 of the United Nations Model Convention are required to

provide information to its treaty partner notwithstanding its domestic bank secrecy
aws.

(c)-_In addition to situations involving the legal imbalance discussed above, the
competent authorities will have to weigh the effects of a possible imbalance growing
out of a divergence in other aspects of tax administration. Thus, if country A cannot
respond as fully to a request as country B can because of practical problems of tax
administration in country A, then might the level of the process of exchange of
information be geared to the position of country A? Or, en-the-ether-hand.-in general
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_ (d)-

)

(O

or in particular aspects, should country B be willing to respond to requests of
country A even when country A would not be able to respond to requests of country
B? This matter is similar to that discussed in the preceding paragraph, and a similar
response should be noted.

It should be noted that aArticle 26 authorizes a transmitting country to use its
administrative procedures solely to provide information to the requesting country,
even when the person about whom information is sought is not involved in a tax
proceeding in the transmitting country. Moreover, the transmitting country should,
for the purpose of exchange of information, use its own administrative authority in
the same way as if its own taxation were involved.

The competent authorities will have to weigh the effect on the process of exchange
of information of one country’s belief that the tax system or tax administration of the
other country, either in general or in particular situations, is discriminatory or
confiscatory. It may be that further exploration of such a belief could lead to
substantive provisions in the treaty or in national law that would eliminate the
problems perceived by the first country and thereby facilitate a process of exchange
of information. One possible example of this is the treatment of non--permanent
residents.

The competent authorities will have to weigh the effects that the process of exchange
of information may have on the competitive position of taxpayers of the countries
involved. Thus, if country A has a treaty with country B providing for exchange of
information, country A will have to weigh the effect on the structure or process of
that exchange of the fact that country C does not have a treaty with country B, so
that firms of country C doing business in country B may be subject to a different tax
posture in country B than firms of country A. Similarly, even if a treaty with an
exchange of information article exists between countries C and B, if the tax
administration of country A has more authority to obtain information (to be
exchanged with country B) than does the tax administration of country C, or is
otherwise more effective in its administration and, therefore, has more information,
then a similar difference in tax posture may result. As a corollary, it seems clear that
the adequate implementation of exchange of information provisions requires a
universal effort of tax administrations to obtain and develop under national laws a
capacity for securing information and a competence in utilizing information that is
appropriate to a high level of efficient and equitable tax administration.

Periodic consultation and review

2547 .- Since differences in interpretation and application, specific difficulties, and
unforeseen problems and situations are bound to arise, provision must be made for efficient and

expeditiou

s consultation between the competent authorities. Such consultation should extend

both to particular situations and problems and to periodic review of the operations under the
exchange of information provision. The periodic review should ensure that the process of
exchange of information is working with the requisite promptness and efficiency, that it is

meeting th

e basic requirements of treaty implementation, and that it is promoting adequate

compliance with treaty provisions and the national laws of the two countries.
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