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Note by the Secretary-General

The Secretary-General has the honour to transmit herewith !I, for the

informatioll of the members of the Security Council, a copy of the judgment of the

International Court of Justice in the Anglo-Iranian Oil Company Case, given on

22 July 1952. It is noted that the Court's Order of 5 July 1951 indicating

Provisional Measures of protection in the Anglo-Iranjan Oil Company Case,

circulated as document S/2239 on 11 July 1951, ceased to be operative upon the

delivery of this Judgment and that the Provisional Measures lapsed at the same time.

!/ Distributi"o of the t".7!xt of the judgment referred to aboye is necessarily limited by the
number of copies aTailable.

ARRET DE LA COUR INTERNATIONALE DE JUSTICE
DANS L'AFFAIRE DE LA ANGLO-IRANIAN OIL COMPANY, EN DATE DU 22 JUILLET 1952

Note du Secretaire general

Le Secretaire general a l'honneur de transmettre par la presente!/, pour

l'information des membres du Conseil de securite, une copie de l'Arret de la

Cour internationale de Justice, rendu le 22 juillet 1952 dans l'affaire de la

Anglo-Iranian Oil Company. Il convient de nO',er que l'Ordonnance du 5 juillet 1951

dons laquelle la Cour indiquait les mes~res conservatoires a prendre, a titre

provisoire, dans l'affaire de la Anglo-Iranian Oil Company, et dont le texte a ete

reproduit dans le document S/2239 en date du 11 juillet 1951, a cesse d'Stre

executoire au prononce dudit Arret, les mesures provisoires etant devenues caduques

ao meme momen t.

!J L~ 6:xte de 1 t ArrSt suamentionne ne peut etre distribue que dans la limite des esemplairea
diaponiblea.
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INTERNADONAL COURT OF JUSTICE

YEAR 1952

July 22nd, 1952

ANGLO-IRANIAN
OIL Co. CASE

(UNITED KINGDOM v. IRAN)

PRELIMINARY OBJECTION

Interpretation 0/ the Iranian Declaration 0/ acceptance 0/ the Court's
compulso. r jurisdiction: words to which the expression "posterieurs a la
ratification df' cette declaration" re/er.-Declaratiolllimited to the applica­
tion of treaties 01' conventions accepted by Iran after ratification 0/ the
Declaration.-Jlost-/avourl'd-natioll clause contained in a treaty earlier in
date Ihan the rali/icatiOIl 0/ the Declaration: impossibility 0/ founding
thereupon a claim to invoke subsequent treaties /01' the pltrpose 0/ establishing
the COllrt's jurisdictioll.-Treaties and conventions.-Nature 0/ the
Concession Contract 0/ I933.-Questioll whether any agreement between
the Parties resulted from the action taken by the Council 0/ the League of
Sations.-Inapplicability 0/ the principle of forum prorogatuI11.

JUDGMENT

Present: Vice-President GUERRERO, Acting President; President
Sir Arnold l\1cNAIR; ]-udges ALVAREZ, BAsDEvANT,

HACKWORTH, WlNlARSKI, ZORH~IC, KLAESTAD, BADAWl

PASHA, READ, Hsu Mo, LEVl CARNEIRO, ARMAND­

CGON; 1\1. Karim SANDJABI, ]ttdge ad hoc; Registrar
HA:\IBRO.
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COUR INTERNATIONALE DE JUSTICE

ANNEE Ig52

22 juillet 1952

AFFAIRE DE
L'ANGLO-IRANIAN OIL Co.

(ROYAUME-UNI c. IRAN)

EXCEPTION PRELIMINAIRE

Il/terprNatioll de la declaratiull d'acceptatioll parI'1rail de la juridic/ion

obligaloire de la Cour: lermes que qualifie l'expressioll "posterieurs a la
rati/icatioll de celte dt'claralioll ll. - Dt1claratiolllimilee li l'applicatioll des

trailes ou convel/tiol/s acaPles par l'Irall apres la mti/icatioll de la decla­
ratiol/. - Clause de la I/atioll la plus /m10risee cOl/tenue dal/s Ull trail,}

al/tdriellr li la rali/icatiol/ de la declamtion: impussibilile d'en laire etat

pOllr illvoqul'l' le bCml/ice de tmites post6riellrs en vue d'elablir la compelence
de la COliI'. - Tmites cl conVCl/lions. - Caracth'e du col/trat de cOl/ces­

sion de I933. - Qllestion de savoir si 111/ accord el/trc les Parties cst
nlSl/lte de l'action dn COl/sell de la Socit!te des Xations. -lllapplicabililif

dn pril/C'ipe dlt forulll prorogatulll.

ARRET

Presents: M. GUERRERO, Vice-President, jaisant jonction de Presi­
dent en l'affaire,. Sir Amolcl :McNAIR, President,.
1\'11\'1. ALvAREz, BASDEVANT, PACKvVORTH, \VINIARSKI,

ZORICIC, KU.ESTAD, BADAWI PACHA, MM. READ, Hsu

Mo, LEVI CARNEIRO, ARl\lAND-VGON, ]uges,. Karim
SANDJABI, ]llge ad hoc; M. HAl\IBRO, Greffier.

193 2

Le 22 j uillet
Role general

n° 16
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In the Anglo-Iranian Oil Company case,

between
the United Kingdom of Great Britain and Northern Ireland,
represented by :

Sir Eric Beckett, K.C.M.G., Q.C., Legal Adviser of the Foreign
Office,

as Agent,

assisted by :
Sir Lionel Heald, Q.c., M.P., Attorney-General,
Professor C. H. M. Waldock, C.M.G., O.B.E., Q.c., Chichele

Professor of International Law in the University of Oxford,
1\'1r. H. A. P. Fisher, Member of the English Bar,
Mr. D. H. N. ]ohnson, Assistant Legal Adviser of the Foreign

Office,

as Counsel,

and by:
1\'1r. A. D. M. Ross, Eastern Department, Foreign Office,

Mr. A. K. Rothnie, Eastern Department, Foreign Office,

as Expert Advisers;

and

the Imperial Government of Iran, represented by :
M. Hossein Navab, Envoy Extraordinary and Minister Plenipo-

tentiary of Iran to the Netherlands,

as Agent,

and

Dr. Mossadegh, Prime Minister,

assisted by :
1\'1. Nasro1l2.h Entezam, Ambassador, former Minister,

and by:
M. Heari Rolin, Professor of International Law at Brussels

University, former President of the Belgian Senate,

as Advocate,

.s



ARRET DU 22 VII 52 (ANGLO-IRANIAN OIL CO.) 94

En l'affaire de l'Anglo-Iranian Oil Company,

enlre

le Royaume-Uni de Grande-Bretaglh: et d'Irlande du Nord,
represente par

Sir Eric Beckett, K. C. :M. G., Q. C., jurisconsulte du ministere
des Affaires etrangeres,

comme agent,

assiste par

Sir Lionel Heald, Q. C., 1\1. P., Attorney-General,
M. C. H. M. Waldock, C. M. G., O. B. E., Q. C., professeur de droit

international public a l'l.Trliversite d'Oxford (chaire Chichele),
:M. H. A. P. Fisher, m;:lilbre du barreau anglais,
M. D. H. N. Johnson, jUl'iscllnsultt.- •.Ijoint au ministere des

Affaires etrangcres,

comme conseils,

et par

1\'1. A. D. M. Ross, du ministere des Affaires etrangeres, departe­
ment d'Oricnt,

:M. A. K. Rothnie, du ministere des Affaires etrangeres, departe­
ment d'Orient,

commc experts;

et

le Gouvernemcnt imperial de l'Iran, n:presente par

1\1. Hossein Navab, eIlvoye extraordinaire et ministre pleni-
potentiaire de l'Iran aux Pays-Bas,

comme agent,

et par

1\1. le Dr :Mossackgh, premier ministre,

assist~ par

1\1. Nasrollah Entezam, ambassadeur, ancien ministre,

et par

1\1. Hemi Rolin, profcsseur de droit international a l'Universite
de Bruxelles, ancien president du Senat belge,

comme avocat,
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95 JUDGlIIENT OF 22 VII 52 (ANGLO-IRANIAN OIL CO.)

and by:

M. Allah Yar Saleh, former Minister,
Dr. S. Ali Shayegan, former Minister, Member of Parliament,
Dr. Mosafar Baghai, Member of Parliament,
M. Kazem Hassibi, Engineer, Member of Parliament,
Dr. Mohamad Hossein Aliabadi, Professor of the Tehran Faculty

of Law,
M. Marcel Sluszny, of the Brussels Bar,

as Counsel,

THE COURT,

composed as above,

adjudicating on the Preliminary Objection of the Government of
the Empire of Iran,

delivers the following Judgment:

On May 26th, 1951, the Government of the United Kingdom of
Great Britain and Northern Ireland filed an Application instituting
proceedings before the Court against the Imperial Government of
Iran. The Application referred to the Declarations by which the
Government of the United Kingdom and the Government of Iran
accepted the compulsory jurisdiction of the Court in accordance
with Article 36, paragraph 2, of the Court's Statute. The Court is
asked:

"(a) To declare that the Imperial Government of Iran are under
a duty to submit the dispute between themselves and the
Anglo-Iranian Oil Company, Limited, to arbitration under
the provisions of Article 22 of the Convention concluded on
the 29th April 1933, between the Imperial Government of
Persia and the Anglo-Persian Oil Company, Limited, and
to accept and carry out any award issued as a result of such
arbitration.

(b) Alternatively,
(i) To declare that the putting into effect of the Iranian

Oil Nationalization Act of the 1st May 1951, in so far
as it purports to effect a unilateral annulment, or alter­
ation of the terms, of the Convention concluded on
the:: 29th April 1933, between the Imperial Government
of Persia and the Anglo-Persian Oil Company, Limited,
contrary to Articles 21 and 26 thereof, would be an
act contrary to international law for which the Imperial
Government of Iran would be internationally responsible;

(ii) To declare that Article 22 of the aforesaid Convention
continues to be legally binding on the Imperial Govern-

6
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et par

M. Allah Yar Saleh, ancien ministre,
M. le Dr S. Ali Shayegan, ancien ministre, membre du Parlement,
M. le Dr Mosafar Baghai, membre du Parlement,
M. Kazem Hassibi, ingenieur, membre du Parlement,
M. le Dr Mohamad Hossein Aliabadi, professeur a la Faculte de

droit de Teheran,
lVI. Marcel Sluszny, du barreau de Bruxelles,

comme conseils,

LA COUR,

ainsi composee,

statuant sur l'exception preliminaire du. Gouvernement imperial
de l'Iran,

rend l'arret sttivanf:

A la date du 26 mai 1951, le Gouvernement du Royaume-Uni de
Grande-Bretagne et d'Irlande du Nord a depose une requete
introduisant une instance devant la Cour contre le Gouvernement
imperial de l'Iran. La requete se refere aux declarations par les­
queUes le Gouvernement du Royaume-Uni et le Gouvernement de
l'Iran ont accepte la juridiction obligatoire de la Cour, conforme­
ment a l'article 36, paragraphe 2, du Statut de la Cour. La Cour
est price de :

« a) Declarer que le Gouvernement imperial de l'Iran est tetlU de
soumettre a 1'arbitrage le differend qui a surgi entre lui et
l'Anglo-lranian Oil Company, Limited, cela en vertu de
l'article 22 de la Convention conclue le 29 avril 1933 entre le
Gouvernement imperial de Perse et l'Anglo-Persian Oil Com­
pany, Limited, et qu'il est tenu d'accepter et d'executer la
sentence rendue a la suite de cet arbitrage.

b) Subsidiairement,
i) Declarer que la mise en vigueur de la loi iranienne sur la

nationalisation du petrole du I"r mai 1951, en tant que
cette loi a pour objet, contrairement aux articles 21 et 26
de la Convention conclue le 29 avril 1933 entre le Gouver­
nement imperial de Perse et l'Anglo-Persian Oil Company,
Limited, cl'annuler ou de modifier unilateralement les
termes de ladite Convention, serait un acte contraire au
droit international qui engagerait la responsabilite inter­
nationale du Gouvernement imperial de l'Iran ;

ii) Declarer que l'article 22 de la Convention precitee continue
a lier juridiquement le Gouvernement imperial d'Iran, et

6



96 JUDG:\IE:-\T OF 22 VII 52 (ANGLO-IRAmA:-\ OIL CO.)

mcnt of Iran and that, by denying to the Anglo-Iranian
Oil Company, Limited, the exclusive legal remedy
provided in Article 22 of the aforesaid Convention, the
Imperial Government have committed a denial of justice
contrary to international law;

(iii) To declare that the aforesaid Convention cannot law­
fully be annulled, or its terms altered, by the Imperial
Government of Iran, .,therwise than as the result of
agreement with the Anglo-Iranian Oil Company, Limited,
or under the conditions provided in Article 26 of the
Convention,

(iv) To adjudge that the Imperial Government of Iran should
give full satisfaction and indemnity for all acts com­
mitted in relation to the Anglo-Iranian Oil Company,
Limited, which are contrary to international law or the
aforesaid Convention, and to determine the manner of
such satisfaction and indemnity."

Pl1l'suant to Article 40, paragraphs 2 and 3, of the Statute, the
Application was communicated to the Iranian Government as
well as to the States entitled to appear before the Court. It was
also transmitted to the Secretary-General of the Pnited Nations.

The Memorial of the Government of the United Kingdom was
filed within the time-limit fixed by Order of July 5th, 1951, and
subsequently extended at the request of that Government by Order
of August 22nd, 195I. The Iranian Government, within the time­
limit f1xed for the presentation of its Counter-Memorial a~ finally
extended to February nth, 1952, by Order of December 17th,
1951, at the request of that Government, filed a document entitled
"Preliminary Observations: Refusal of the Imperial Government to
recognize the jurisdiction of the Court".

The deposit of this document having suspended the proceedings
on the merits, an Order dated February nth, 1952, fixedl\Iarch 27th,
1952, as the time-limit within which the "Gnited Kingdom Govern­
ment might submit a written statement of its observations and
submissions in regard to the Objection. Furthermore, the States
entitled to appear bdore the Court were informed of the deposit of
the Objection. Finally, in pursuallce of Article 63 of the Statute of
the Court, the ~Iembers of the United Nations were informed that
in its Objection, the Iranian Government relied, inter alia, upon its
interpretation of Article 2, paragraph 7, of the Charter of the United
~ations.

The Observations of the United Kingdom Government in regard
to the Objection were deposited within the specified time-limit and
the case was thus ready for hearing, as far as the Preliminary Objec-
tion was concerned. .

As the Court included upon the Bench a Judge of the nationality
of onc of the Parties, the other Party-the Government of lran---by
virtue of Article 31, paragraph 2, of the Statute of the Court,

7
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ARRlh De 22 VII 52 I ;". '-IRANIAN OIL co.) 96

qu'en deniant a 1'An",,,,-Tranian Oil Company, Limited,
l'usage de la voie exclusive de recours prevue a- 1'article 22
de la Convention precitee, le Gouvernement imperial a
commis un dl'ni de justice contraire au droit international;

iii) Declarer"que le Gouvernement imperial de l'Iran ne saurait
annuler licitenll'nt ladite Convention ni en modifier les
dispositions, sauf par la voie d'un accord avec l'Anglo­
Iranian Oil Company, Limited, ou dans les conditions
prevues a l'article 26 de la Convention;

iv) Dire et jugcr que le Gouvernemcnt imperial d'Iran est
tcnu d'accorcier pleinc satisfaction et indemnit6 pour tous
actes commis a- l'egard de l'Anglo-Iranian Oil Company,
Limited, et contraires aux regles de droit international 011 a­
la Convention precitee, et determiner la manicre dont ceUe
satisfaction et ceUe indemnitc devraient ctre accordces. »

Confonnl'ment ~l l'article 40, paragraphcs 2 et 3, du Statut, la
ryquete a. 6tc cOl11l11uniquee au Gouvernement de l'Iran ainsi qu'aux
Etats adl11is ~l ester en justice dcvant la Cour. Elk a l'te transl11ise
aussi au SecrCtaire general des Nations l'nies.

Le memoire elu Gouwrnement du I(oyaume-l'ni a Cte depose dans
le delai fixl' par ordonnance du 5 juillet 1951, puis proroge a la
demande de cc gouvernement par ordonnance du 22 aoClt 1951. Le
GOlwernement ell' l'Iran, dans le delai fixe pour la presentation de
son contre-ml'moire, ell'lai qui, par ordonnance (~11 17 decembre 1951,
avait finaIement 6t6 proroge au II fevrier J95~ :1 la ckmande de Cl'
g01l\'ernenwnt, a depose un document intitu16 « Observations preli­
mimtires: I(efus du G01l\'ernement imperial de reconnaitre la conl­
pl'tence de la Cour n,

Le depot de Cl' document ay'ant suspendu la procedure sur le
fond, une ordonnance ell! II fevrier 1952 a fixe. le 27 mars 1952
comme date el'expiration clu delai dans lequel le Gouwrnement du
I~oyaume-l'nipouvait prl'senter un expose l'crit contenal}t ses obser­
vations et conclusions sur l'exception. I)'autre part, les Etats admis
;\ ester l'n justice clevant la Cour ont ete informes du dl'pot de
l'excention. Enfin, les l\Iembres ell'S Xations l'nies ont, aux termes
(~e l'at:ticIe 63 du Statut, ete an'rtis que, dans I'exception, le> GoU\'er­
n'.m1l'nt de l'Iran invoquait, entre aut res consiell'rations. I'inter­
pretation qu'il donnait ell' l'article 2, paragraphe 7, de la Charte des
Xations l'nies.

Ll's obsen'ations du Gouvernement dn Ro\'aume-l'ni sur I'ex­
ception ont ete deposel's dans le ddai prescrit, "et I'affaire s'est ainsi
trouvee en l'tat en Cl' qui concerne l'exceptioll preliminaire.

La Cour cOl11l'tant sur le sil'ge un jl1ge cle> la nationalitl' cl'une ell'S

Parties, l'autre Partie -le Gou\,ernell1ent de I'Iran -, se prl~valant

de l'article 31, paragraphe 2, du Statut, Lt clesignt' pour sieger l'n

7



9i JUDGlIIENT OF 22 VII 52 (ANGLO-IRANIAN OIL CO.)

appointed Dr. Karim Sandjabi, Professor and former Dean of the
Law Facultv of Tehran, Member of Parliament and former
1\Iinist~r, to sit as a Judge ad hoc.

As tIll" President of the Court was a national of one of the Parties,
he tra "ferred the Presidency for the present case to the Vice­
Presi(~ent, in accordance with Article 13, paragraph I, of the Rules
of Court.

Public IH'arings were held on June 9th, 10th, nth, 13th, 14th,
16th, 17th, 18th, 19th, 21st and 23rd, 1952. The Court heard
1\1. Navab, Dr. Mossadegh and M. Henri Rolin on behalf of the
Iranian Government; and Sir Lionel Heald and Sir Eric Beckett
on behalf of the United Kingdom Government.

In the course of the argument before the Court, the following
submissions were presented:

On behalf of the Iranian Government:

May it please the Court
Subject to all reservations and without prejudice,
To find as fact and hold in law:
1° That the Government of the United Kingdom has altered

the subject of its claim, as set forth in its Application instituting
proceedings ;

That the said Application requested that the Iranian GO\'l'rn­
ment should be required to gi\'e full satisfaction and indemnity
for all acts committed in regard to the Anglo-Iranian Company
contrary to the rules of international law or to the Concession
Convelltion cf April 29th, 1933, and that t.he manner in which
this satisfact.ion and reparation were to be gi\'en should be
determined;

That the United Kingdom Government requested, in its Memo­
rial, as its principal demand:

restitution of the enterprise to the concessionary Company and
the determination of the damages due to the said Company for
loss and damage, either by the Arbitration Court provided for
in Article 22 of the Concession or in such other manner as the
Court may decide;

as an alternative, if the Court should not order restitution of
the enterprise, that the compensation due for regular expropria­
tion should similarly be determined by the arbitral procedure
laid down in Article 22 of the Concession Convention, or in such
other manner as the Court may decide;

as a further alternative, that, in any case, the provisions
contained in the Nationalization Act with regard to compensation
should be declared inadequate from the point of view of inter­
national law, and that the amount of such comp('nsation should
be determined by arbitration or by the Court;

that the two first claims are inadmissible, because the Govern­
ment of the United Kingdom by its Declaration of August 3rd,
1951, abandoned its request for adjudication of the said claims;

8
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qualite de juge ad hoc ll' Dr Karim Sandjabi, professeur a la Faculte
de droit de Teheran et ancien dO'ven de cette faculte, membre du
Parlement l't ancien ministrl'. -

Ll' President de la Cour se trouvant etre le ressortissant d'une
Pm"tie en causl' a, pour la presente affaire, cede la presidence au
Vice-Presidl'nt, conformement a l'article 13, paragraphe I, du
Reglement.

Des audil'ncl's publiques ont ett' tenues les 9, 10, n, 13, 14, 16,
17, IS, 19, 21 et 23 juin H)52. Ont Me entendus : pour ll' GoU\'erne­
ment de l'Iran, 1\1. Navab, le Dr Mossadegh et M. Henri Rolin;
pour le Gouvernement du Royauml'-Fni, sir Lionel Heald et sir
Eric Beckett.

Au cours des plaidoiries, les conclusions ci-apres ont ete
presentees:

Au nom du Gouvernl'ment ell' l'ri-an:

Plaise it la Cour
Sous toutes reserves et sans reconnaissance prejudiciable,
Constater en fait et dire pour droit:
I' Que le Gouvernement du Royaume-Uni a modifie l'objet de

son action, tel qu'il etait defini dans sa requHe introductive
d'instance;

Que la requete tendait ,\ obtenir que le Gouvernement de l'Iran
fUt condamne it donner pleine satisfaction et indemnite pour tous
actes commis [t l'egard de l'Anglo-Iranian Company et contraires
aux regles du droit i:J.ternational ou it l'acte de concession du
29 avril I933, et it determiner la maniere dont ceUe satisfaction
et reparation de\Tait etre accordee ;

Oue, dans son memoire, le Gouvernement du Rovaume-Uni
dClnande : .

en ordre principal, la restitution de l'entreprise it la Compagnie
concessionnaire et la determination de l'indemnite revenant ~t

ladite Compagnie pour privation de jouissance, soit par la voie
de l'arbitrage prevu it l'article 22 de la concession, soit de telle
autre maniere que la Cour deciderait;

en Ol-dre subsidiaire, et pour le cas ou la restitution ne serait
pas ordonnee, que l'indemnite pour expropriation rcguliere soit
de meme determinee par l'arbitrage prevu a l'article 22 de l'actc
de concession, ou de toute autre maniere que la Cour dccidcrait ;

en ordre plus subsidiaire encore, que tout au moins les dispositions
de la loi de nationalisation relatives it l'indemnisation soient
declarl'es insutnsantes (inadequates) au point de vue du droit
international, et que le montant de celle-ci soit determine par
l'arbitrage ou par la Cour ;

que les deux premieres demandes ne sont pas recevables, le
Gouvernement du Royanme-Uni s'etant rlesiste de toute action
tendant it l'adjudication de Cl'S demandc 5 par sa declaration du
3 aoM 195 r ;

8
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That the third claim is not admissible, no such request hewing
been fOI111Ulated in tIll' Application instituting proceedings;

That, in any case, the Court has no jurisdiction to deal with it,
as this claim was fonnuhltl'd subsl'qUL'nt to tIll' Iranian Gon-rn­
ment's denunciation on July 10th, Hl5l, of its Declaration of
adhl'rence to the Optional Clause under Article 3b of the Court's
Statute, and was not concprt1l'd with tIll' settlement of a dispute;

2° That the Court should declare that it lacks jurisdiction t.'x
o!licio in application of Article 2, paragraph 7, of the Chartl'r
of the l'nited Xations, the mattl'rs dealt with l}\' the Xational­
ization Laws of ~Iarch 20th and ~[ay 1st, Ill5I, ix'ing essl'ntially
within the domestic jurisdiction of States and incapable of being
the subject of an intl'n'cntion by any organ of thl' Fnited Xations ;

3° That the Court has jurisdiction only in so far as jurisdiction
is confenwl on it bv the declarations of the Parties;

That in the presl'nt case the Iranian Declaration limits the
jurisdiction of the Court to disputes arising after the ratiii.cation
of the said Declaration, with regard to situations or facts relating
directly or indirectly to the application of treatil's or cOll\'entions
accepted by Persia and subsequent to the ratification of tIll' said
Declaration;

That the claims of the l'nitecl Kingdom GO\'l'rnment are based
eitlll'r upon treaties concluded between Iran and otl1('r Powers,
the benefit of which can onlv be invoked by the Fnited Kingdom
by application of the most-fanmred-nation clause, a clause which
appl'ars only in the treaties concluded between Iran and thl'
t'nited Kingdom in IS57 and H)03, i,e, prior to the ratification
of the Iranian Declaration;

or upon an exchange of notes, which does not possess the
character of a treatv or cOlwention, dated JIav loth, H)2S, a date
which is prior to tiw ratification of tht' IranIan Declaration anlI
which confil1l's itself to noting the Iranian Go\'('rnn1t'nt's under­
taking to respect, in rt'gard to British nationals, the rules of
bl'm'ral international law, the \'iolation of which, as such, is not
im'oked by the l'nited Kingdom Gon-rnment, and would not
gi\'l' ground for tIll' institution of procet'dings l)('fore the Court,
ha\'ing regard to the Declarations of the two Partil's ;

or upon an alleged tacit agreement between the two GO\'l'rn­
ments in connection with thl' renewal of tIll' Anglo-Iranian Oil
Company's concession in H)33, which tacit agreen1l'nt is formally
disputed, and in emy case dOl>s not possess till' character of a
treaty or cOIl\'ention, becausl' it was not concludell betwel'n States,
was 'not put in writing, and was not registl'rell in conformity
with Article IS of the Covenant of the League of :\ation~, which
was applicable at that time;

That, accordingly, the Court, on these grounds, lacks juris­
diction;

.ro That furthermore, a primcl jacie examination ~uffices to show
that till' British claims ha\'(' no relation to the treaties, or alleged
treatil's, that are im'oked, as these in~trtlIl1ents manifestl" do
not possess the scope which the applicant State attributes to till'lll ;

That, on this ground also, the Court should declare that it
lacks jurisdiction;

9
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Que la troisiL'1l1e elemand~' n'est pas rece\'able, cette demancle
n'ayant pas etl\ formull\e dans la requete introductin' ;

Que la Cour n'est ~'n tout cas pas comp6tente pour en connaitre,
Cl'tte elemanc1l' ayant 6te fonnule~' post~\rieurement a la el6nonciation
par le GOll\'ernl'ment de I'Iran, 1L' 10 jllillPt HISI, dl' sa dl'claration
d'adhl'sion a la clause facultatiw dl' l'article 3() du Statut ele la
Cour et Ill' poursuh'ant pas IP r&glL'nwnt d'un diffl'renel ;

2'> QUl' la Cour doit Sl' l1L\clan'r incompetente e-r o/lirio, par appli­
cation de 'artick 2. paragraplll' 7, ell' la Charte ell'S Xations Fnies, la
mati&re rl'glce par Il's lois de nationalisation des 20 mars et !l'~ mai
H)SI rl'1l'\'ant essentiell~'ment de la compl\tl'ncl' nationak eles Etats
et nc pOll\'ant fain' l'objl't cl'une intl'lTelltion de la part d'un
organe q1ll'lconque de l'Organisation dl'S Xations Fnies;

3'" QUl' la Cour n'est competentl' que dans la m~'sur~' oil COlU­

petl'nce lui est attribl1l\e par Il's declarations des Parties;
Qu'en l'eSpeCl" la eleclaration iranienne limite la comp~\tence de

la Cour aux diffl\renels qui s'elcveraient apres la ratification ell'
laelite declaration au sujet ell' situations ou ell' faits ayant elirecte­
ment vU inelirecteml'nt trait ;\ l'application des traites ou conven­
tions acceptes par la Perse et postrrieurs a la ratification de cette
declaration;

Que les llPmaneles du Gouvernement elu Royaume-Uni sont
foml6cs soit sur dcs traites conclus entre l'Iran et d'autres Puis­
sances, et dont ll' Royaume-Uni ne pcut invoquer le benl'lke que
par application de la clause cle la nation la plus favoris~\e. qui n'est
inscrite que elans les traites conclus entre !'Iran et le Royaume­
Cni en 1857 et IQ03, c'l'st-a-elire anterieurement a la ratillcation
ele la eleclaration iranienne;

soit sur un echangc ell' notl's elu 10 mai 1928, lequel n'a pas le
caractere el'un traite ou el'une convention. elate d'avant la ratifi­
cation ell' la declaration iranienne, et se bOl:ne a constater l'engage­
ment elu Gouvernelllent iranien ele respecter, en Cl' qui concernc
les ressortissants britanniques, le elroit commnn international,
clont la violation comme tel n'est pas invoque~' par le Goun~rnl'ment

elu I{oyaume-Uni et ne elonnerait pas ouverture ;\ une action elcvant
la Cour, eu l'gard aux eleclarations dcs deux Parties;

soit sur le pretenelu accorel tacite qui serait intervenu entre les
deux gOll\'crnements, a l'occasion elu renouvellelllent ell' la conces­
sion dl' I'Anglo-lranian Oil Company en IL133, accord tacite qui
est fonuellement conteste et qui n'a en tout cas pas le Can!ctere
cl'un traite ou convention, pour ne pas etn' conclu entre Etats,
n'6tre pas ecrit et ne pas etre enregistre conforIl1l\ment a l'article IS
clu Pacte ell' la SOcil't6 ell'S Nations applicable ;'1 l'epoqUl';

Que la Cour est clonc de Cl' chef incompetente ;

4° Qu'au surplus, un examen prima facie suftit ;'t el6montrer que
les demanc1es hritanniques sont sans rapport avec les traites ou
pretenc1us trait{>~ invoqu6s. ceux-ci n'ayant manifestclllent pas
la portee que ['Etat demanc1eur Icur attribuc ;

Que ele cc chef aussi la Cour eloit se cl6clarer incompCtente;

9



99 Jt'DG"lE~T OF 22 VII 52 (:\"GLO-m:\~I:\~ OIL CO.)

5° That the claim concerning the amount of the compensation
due to the Anglo-Iranian Oil Company is also inadmissible, because
that Company has not yet exhausted the local remedies provided
bv Iranian law;
•1>0 That the Fnited Kingdom and Iran, having in their Decla­

rations resE'rwd questions which, according to international law,
are within the exclusive jurisdiction of StatE's, this reservation,
luwing regard to the substitution of Article 2, paragraph 7, of
the ChartE'r of the United Nations for Article IS, paragraph 8,
of the Cm'cnant of the League of Nations, must be understood
as l'xtending to <jUl'stions which are essentially within the domE'stic
jurisdiction of States;

That express declarations of this kind undoubtedly reinforce
the general provision in Article 2, paragraph 7, of the Charter of
the United Nations, and thereforE' constitute an additional reason
for the Court to dE'clare that it lacks jurisdiction;

In dew of the foregoing,

To declare that it lacks jurisdiction,
And, in any case, to find that the claims are inadmissible.

As a further alternativc,
To placc on record for the Iranian Government its declaration

that, in so far as may be necessary, it a\'ails itsE'lf of the right
reserved in its Declaration, to require the suspension of the
proceedings, since the dispute before the Court has, in fact, been
submitted to the Security Council and is under examination by
that body.

On behalf of the l'nitl'd Kingdom Government:

1. That the question of the Court's jurisdiction is the only
question which arises for decision by the Court at the present time
and no other qnestion, whether or not it is onc which could be
raised by preliminary objection, falls for decision by the Court
at the present timc.

2. That the Court has, une,.!' Article 3b, paragraph 2, of its
Statute, jurisdiction in respect of all disputes co\'ered by the
declaration of Iran accepting the Optional Clause.

3. That the Iranian declaration accepting the Optional Clausc
covers disputes arising after the ratification thereof in regard to
situations or facts subsequent to the ratification thereof and
having reference directly or indirectly to the application of treaties
or conventions accepted by Iran at any time.

4. That by reason of the third conclusion, the Court has juris­
diction to entertain the claim of the United Kingdom that Iran,
in putting into force the law of 1st May, H)5I, relating to the
nationalization of the oil industry in Iran, has violated its obli­
gations towards the United Kingclom resulting from the following
treaties or conventions accepted by Iran:
(a) The treaties and conventions between Iran and third States

enumerated in paragraph II of Annex 2 of the United Kingdom
10
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50 Que la demande relative au montant de l'indcmnite revenant
a l'Anglo-lranian Oil Company est en outre irrecevable, cette
societe n'ayant pas epuise les voies de recours internes prevues
par la legislation iranienne :

({ Que le Royaume-Uni et l'Iran, ayant dans leurs declamtions,
reserve les questions qui, d'apres le droit international, sont de
la competence exclusive des Etats, cette reserve doit s'entendre,
eu egard ,\ la substitution de l'article 2, paragraphe 7 de la Charte
des Nations Unies a l'article IS, paragraphe 8 du Pacte de la.
Societe des Nations, comme s'etendant aux qu~stions qui sont
essentiellement de la competence nationale des Etats;

Que de teIles clCclarations expresses renforcent incontestablement
la disposition generale de l'arti.cle 2, paragraphe 7, de la Charte
des Nations Unies et constituent done un motif supplementaire
de nature a deternliner la Cour a se declarer incompHente :

En consl'quence,

Se dl'clarer incompetente,
Dire en tout cas les demandes non recevables.

Tres subsidiairement,
Donner acte au Gouvernement de l'Iran de ce qu'il declare pour

autant que de besoin faire usage de la faculte que lui reserve sa
declaration, de demander la suspension de la procedure, le differend
soumis ~l la Cour l'tant par ailleurs soumis au Conseil de Securite
et faisant l'objet de l'examen de celui-ci.

Au nom elu Gouvernement elu Royaume-Uni:
r. La question relative a la competence de la Cour est la seule

que la Cour soit appelCe a trancher actuellement et aucune autre
question, qu'elle puissc ou non ctre soulevee par voie d'exception
pn§liminaire, n'appeIle une decision de la Cour au moment actuel.

2. Aux termes de l'article 36, paragraphe 2, de son Statut, la
Cour est competente pour connaitre de tous les differends que vise
la declaration par laquelle l'Iran a accepte la disposition facultative.

3. La declaration par laqueIle l'lran a accepte la disposition
facultative s'applique 'lUX dificrends qui se presentent apres la
ratification de cette declaration, a l'egard de situations ou de
faits postcricurs a ladite ratification et visant directemcnt ou incli­
rectement l'application de traites ou conventions acceptcs a n'im­
porte quel moment par l'Iran.

4. A raison de la troisieme conclusion, la Cour est competente
pour connaitre de la demande du Royaume-Uni sclon laquelle
l'Iran, en faisant entrer en vigueur la loi du 1"1' mai 1951, relative
a la nationalisation de l'industrie petroliere en Iran, a manque a
ses obligations envers le l~oyaume-Uni, resultant des traites ou
conventions suivants, acceptes par l'Iran:
a) Les traitcs et conventions conclus entre l'Iran et des Etats

tiers qui sont cnumeres au paragraphe II de l'annexe 2 elu
10
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Memorial, being treaties or cOI1\'entions upon which the
Cnitl'c1King(lom is entitll'c1 to rely' by reason of Article 9
of the Treaty of 1~57 lwtween the Cnited Kingdom and
Pl'rsia and Articll' .2 of the Trl'aty of 1(j03 between the United
Kingdom and Persia.

(b) TIll' exchange of notes lwtwl'en the Imperial Gowrnnll'nt of
Persia and the Unitl'd Kingdom elated loth :\Iay I<)2~

regarding the position of British nationals in Persia.
(e) The Treaty stipulation arising out of the' sl'ttlement in 1933.

through the n1l'diation of thl' Council of till' League of Nations.
of till' international dispute between the Cniteel Kingdom and
Pl'rsia, the conditions of which settlement art' contained in
the Concession COI1\"ention concluded by the Impl'rial GO\"l'rn­
ment of Persia with the Anglo-Persian Oil Company in that
year.

5. That tIll' contention in paragraph 3 of the Iranian conclusions
that thl' Persian declaration accepting the Optional Clause only
covers disputes arisin~ out of treaties accepted by Iran after the
date of thl' ratification of that declaration, is wrong.

6. That if, contrary to the fifth conclusion, the Persian clC'c1a­
ration is limited to treaties and conventions accepted by Iran
after the date of the ratili.cation of its declaration accepting the
Optional Clause, the Court has jurisdiction to envwtain the claim
by the Unitl'll Kingdom that Iran has infringed its obligations
towards the United Kingclom resulting from the following treaties
or conventions accepted by Iran:

(i) the Trl'aty of Friendship, Establishment and Comml'rce
cetween Persia and Denmark signed on the 20th February
1934; upon which the United Kingdom is entitled to rely
by reason of Article 9 of the Treaty of 1857 and Article 2
of the Treaty of 1903 bl'tween the Unitl'd Kingdom and
Persia, and

(ii) the trl'aty stipulation between the Government of Iran
and the Government of the United Kingdom referred to
in paragraph (e) of Conclusion 4.

7. That the contention in paragraph (1) of the Iranian conclu­
sions that, by reason of a statement in a note of the 3rcl August
1951, from the British Embassy in Tehran to the Iranian Govern­
ment or otherwise, the United Kingdom has abandonl'd the claims
fom1Ulated in letter A of its final conclusions contained in para­
graph 48 of the United Kingdom Memorial of the loth October
1951, and that therefore these claims cannot be entertained by
the Court
(a) dol'S not relate to the question of jurisdiction and therefore

does not fall for decision by the Court at the present time, and
(b) is ill-founded.

8. The contention in paragraph (1) of the Iranian conclusions
that the alternative claim (lilt. B) of the final conclusions in
paragraph 48 of the United Kingdom Memorial must be rejected
on the ground that it was not covered by the Application insti­
tuting proceedings

II
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l11l'l110ire du Royaume-Uni, traitt;s et conventions sur lesquels
le Ro:,-'aume-Uni a le droit de se fonder, e;tant donne 1'article 9
du traite de 1857, conclu entre le Royaume-Uni et la Perse,
et 1'article 2 du traite de 1903, conclu entre le Royaumc-Uni
et la Perse.

b) L'echangc de notes entre le Gouvernement impt'rial de Perse et
le Royaume-Uni, date elu 10 mai 1928, et relatif ,\ la situation
eles ressortiss'lnts britanniques en Persc.

c) La clause conventionnelle provenant du reglement, effectue en
1933 grace Q la mediation elu Conseil de la Societe ell'S Nations,
du differend international entre le Rovaume-Uni et la Perse;
les conditions ele cc reglement sont e'no'ncees dans le contrat de
concession conclu, au cours de la meme annee, par le Gouver­
nement impt;rial de Perse avec l'Anglo-Persian Oil Company.

5. La these e'noncee au paragraphe 3 des conclusions de i'Iran,
et scion laquelle la declaration par laquelle l'Iran a accepte la
disposition facultative ne viserait que les differends qui naitraient
au sujet de traites acceptes par l'Iran apres la date de ratification
de cette declaration, est erronee.

6. Si, contrairement a la cinquieme conclusion, la declaration
de la Perse l~tait limitee aux traites et conventions acceptes par
l'Iran, apres la date de ratification de la declaration par laquelle
cc pays a acceptl' la disposition facultative, la Cour est competente
pour connaitre de la demande du Royaume-Uni seIon laquelle
l'lran a manqu6 vis-,\-vis du Royaume-Uni aux obligations n'sultant
pour lui ell'S traites ou conventions suivants acceptl's par lui:

i) le traite el'amitie" d'etablissement et de commerce, conclu
entre la Perse et le Danemark et signe le 20 fevrier 1934; le
l~ovaume-Uni a le droit de se fonder sur Cl' traitc a raison
de 'I 'article 9 du traitc de 1857 et de ['article z du traitc de
I<)03, conclus entre le Royaume-Uni et la Perse, et

ii) la clause conventionnelle, entre le Gouverncment de l'Iran
et le Gouvcrncment elu Rovaumc-Uni, mentionnee ci-dessus
au paragraphe c) ell' la cOIlclusioll 4.

7. La these enoncee au paragraphe I) des conclusions de l'Iran,
et selon laquelle, a raison de Cl' qui aurait ete; clit dans une note
aelressee, le 3 aotH 1951, par 1'ambassade de Granele-Bretagne a
Teheran au Gouvernement iranien, ou autrement, le Gouvernement
du H.oyanme-Uni aurait renonce aux demandes formulees sons la
lettre A de ses conclusions f1nalcs, fonnulees dans le paragraphe 41:;
du ml'moire elu l~oyanme-Uni, en date du 10 octobre I<)5I et, en
consl'quence, Cl'S elemaneles ne pourraient etre retenues par la Cour,
a) n'a pas trait ,\ la question de competence et, partant, n'est pas

soumise a la decision ell' la Cour au stade actud, et
b) est infondee.

8. La these enoncee au paragraphe (I) des conclusions de l'Iran,
scIon laquelle la demanele subsidiaire (Wt. B) des conclusions
finales cnoncees au paragraphe 48 du m6moire du Royaume-Uni
devrait Ctre rejetee pour le motif Cju'elle n'etait pas visce par la
requcte introductive d'instance,

11
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(a) dol'S not rl'late to the question of jurisdiction, and therefore
does not fall for decision by the Court at the present time, and

(b) is ill-founded.
q. TIll' contention in paragraph 1 of the Iranian conclusions

that the Court has no jurisdiction to entt'rtain the aforesaid
claim B, on the ground that it was formulated after the dl'nun­
ciation by Iran of its declaration accepting the Optional Clause,
is ill-founded.

10. That the contention in paragraph 5 of the Iranian conclu­
sions that the said alternati,'c claim 13 is not receivable because
municipal renll'dies ha"e not been exhausted
(aJ does not relate to the question of jurisdiction and therefore

does not fall for decision by the Court at the present time, and
(b) is ill-founded.

11. That the last "subsidiary" contention in the Iranian conclu­
sions that, by reason of the penultimate paragraph of the Persian
declaration accepting the Optional Clause, Iran is entitled to
require that proceedings in the Court should be suspended on
the ground that the dispute between the Parties has been submitted
to the Security Council of the United Nations,
(a) does not relate to the question of the jurisdiction of the Court

and therefore does not fall for decision at the present stage, and

(b) is ill-founded.
12. That the present dispute between the United Kingdom and

Iran does not relate to a matter which, according to international
law, falls exclusively within the jurisdiction of Iran and therefore
the jurisdiction of the Court is not affected by exception (e) of the
Iranian declaration accepting the Optional Clause.

13. That the contention in paragraph 6 or the Iranian conclu­
sions that exception (e) of the Iranian declaration accepting the
Optional Clause must, having regard to the provisions of para­
graph 7 of Article .2 of the Charter of the U',Jited Nations, be
regarded as extending to questions which are essentially within the
jurisdiction of Iran, is ill-founded.

14- That if, contrary to Conclusion 13 above, the Iranian conten­
tion referred to in 13 above is correct, the present dispute does not
relate to a question which falls essentially within the domestic
jurisdiction of Iran.

IS. That paragraph 7 of Article 2 of the Charter of the United
Xations is not relevant to the jurisdiction of the Court.

lb. That if, contrary to Conclusion 15 above, paragraph 7 of
Article 2 of the Charter of the United Nations is relevant to the
jurisdiction of the Court, the present dispute is not a matter which
is essentially within the domestic jurisdiction of Iran.

17. That the Iranian Government, having in its conclusions
submitted to the Court for decision several questions which are
not objections to the jurisdiction of the Court and which could
only be decided if the Court had juriSdiction, has by this action
conferred jurisdiction upon the Court on the basis of the principle
of forI/Ht prorogattt1n.

12
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a) n'a pas trait ,l la question de competence et, partant, n'est pas
soumise a la decision de la Cour au stacIc aetuel, et

b) est infondee.
9. La these avancee au paragraphc· I des conclusions de l'Iran,

selon laquelle la Cour ne serait pas c0mpetente pour retenir ladite
c!emande B, pour le motif que cette dcmande aurnit ete presentee
apres la dt'nonciation, par l'Iran, de la elt'claration par laquelle Cl'
pays a accepte la elisposition facultative, est infondee.

ID. La these qui figure au paragraphe 5 des conclusions ell'
!'Iran, et scIon laquelle ladite demande subsidiaire 13 ne serait pas
l'C'cevable, parce que les fI:mede'3 internes n'auraient pas ere epuises,
a) n'a p:~s trait a la question de competence et, partant, n'est pas

soumisc it la dt'cision ell' la Cour au stade actuel, et
b) est infonclee.

n. La derniere these «( subsidiaire », enoncee dans les conclusions
de l'Iran, et seIon laquelle, it raison de 1'avant-dernier paragraphe
ele la declaration par laquelle l'lran a accepte la disposition facul­
tative, 1'Iran serait fondc ademander la suspension de la procedure
engagce devant la Cour, pour le motif que le differend entre les
Parties a ete soumis au Conseil de Securite des Nations Unies,
a) n'a pas trait 'l la question de la competence de la Cour et,

partant, n'est pas soumise a la decision de la Cour au stade
actuel, et

b) est infondee.
12. Le present diffcrend, entre le Royaume-Uni et 1'Iran, n'a pas

trait ,l U!le question qui, selon le droit international, ressortit exclu­
sivement a la competence de l'Iran et, partant, la competence de
la Cour n'est pas touchee par l'exception c) de la declaration par
laqueIle !'Iran a acceptc la disposition facultative.

13. La these enonc6e au paragraphe 6 des conclusions de l'Iran et
selon laquelle l'exception c) de la declaration par laquelle 1'1ran a
accepte la disposition facultative devrait, eu egarcl 'lUX dispositions
clu paragraphe 7 de 1'article 2 de la Charte des ~ations Unies, ctre
consideree comme s'etendant it des questions qui sontessentielle­
ment de la competence nationale de !'Iran, est infond6e.

14. Si, contrairement a la conclusion 13 ci-clessus, la thc.'se ira­
nienne indiquee au paragraphe 13 ci-dessus <"tait exacte, le present
diff6rend n'a pas trait a une question qui ressortit essentiellement
it la competence nationale de l'lran.

15. Le paragraphc 7 de l'article 2 de la Charte des Nations Unies
est sans pertinence a regard de la competence de la Cour.

16. Si, contrairement ala conclusion 15 ci-dessus, le paragraphe 7
cle l'article 2 de la Charte des Nations Unies presentait de la perti­
nence al'egard de la competence de la Cour, le present differend n'est
pas une question qui ressortit essentiellement 'l la competence
nationale de 1'Iran.

17. Le Gouvernement de l'Iran, ayant clans se's conclusions soumis
a la decision de la Cour plusieurs questions qui nc sont pas des
exceptions it la competence de la Cour et qui ne pourraient etre
tranchees que si la Cour etait competentc, a cc faisant confere com­
lx\tencc a la Cour sur la base du principe forum prorogat1tm.

12
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For these reasons, the Government of the United Kingdom
accordingly prays the Court:

(I) to declare that it has jurisdiction or, alternatively, to join
the question of jurisdiction to the merits; and

(2) to order the Iranian Government to plead on the merits and
fix the time-limits for the further written proceedings.

** *

On April 2qth, 1933, an agreement was concluded between the
Imperial Govcrnmcnt of Persia (now the Imperial Governnll'nt of
Iran, which name the Court will use hereinafter) and the Anglo­
Persian Oil Company, Limited (later the AniSlo-Iranian Oil Com­
pany, Limited), a company incorporated in the l'nited Kingdom.
This agreement was ratified by the Iranian Majlis on May 28th,
1933, and came into force on the following day after having received
the Imperial assent.

On March 15th and 20th, 1951, the Iranian l\1ajlis and Senate,
respectively, passed a law enunciating the principle of nationaliza­
tion of the oil industry in Iran. On April 28th and 30th, 1951, they
passed another law "concerning the procedure for enforcement of the
law concerning the nationalization of the oil industry throughout
the country". These two laws received till' Imperial assent on
May 1st, 1951.

As a consequence of these laws, a dispute arose between the
Government of Iran and the Anglo-Iranian Oil Company, Limited.
The Government of the l'nited Kingdom adopted the cause of this
British Company and submitted, in virtue of the right of diplomatic
protection, an Application to the Court on 1\1ay 26th, 1951, insti­
tuting proceedings in the name of the Governnll'nt of the United
Kingdom of Great Britain and Xorthern Ireland against the Imperial
Government of Iran.

On June 2znd, 1951, the Government of the United Kingdom sub­
mitted, in accordance with Article 41 of the Statute and Article 61
of the Rules of Court, a request that tlll' Court should indicate
provisional measures in order to preserve the rights of that Govern­
ment. In view of the urgent nature of such a request, the Court, by
Order or July 5th, 1951, indicated certain provisional measures by
virtue of the power conferred on it by Article 41 of the Statute. '1'11('
Court stated expressly that "the indication of such n1l'asures in no
way prejudges the question of the jurisdiction of tlw Court to deal
with the mprits of the case and leaves nnaffected the right of tlw
Respondent to submit arguments against such j urisdietiol1".

While the Court derived its power to indicate these provisional
measures from the special provisions contained in Article 41 of the
Statute, it must now derive its jurisdiction to deal with the merits
of the case from the general rules laid down in Article 36 of the
I3
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Pour ces motifs, le Gouvernement du Royaume-Uni demande a­
la Cour:
I) de se declarer competente ou, a titre d'alternative, de joindre la

question de competence an fond, et
2) d'ordonner an Gouvernement de l'Iran de plaider au fond et de

fixer les delais afferents aux pieces ult6rieures de la procedure
ecrite.

** *
Le 29 avril 1933, un accord fut conclu entre le Gouvernement

imperial de Perse (actuellement Gouvernement imperial de l'Iran­
c'est ainsi que la Cour le designera ci-apres) et l'Anglo-Persian
Oil Company, Limited (denommee plus tard l'AnglocIranian Oil
Company, Limited), societe enregistree au Royaume-Uni. Cet
accord fut ratifie le 28 mai 1933 par le :Majlis de l'Iran et entra en
vigueur le jour suivant, apres avoir rec;u l'assentiment imperial.

Les 15 et 20 mars 1951, le Majlis et le S6nat de l'Iran adopterent
respectivement une loi dans laquelle etait enonce le principe de la
nationalisation ell' l'industrie petroliere en Iran. Les 28 et 30 avril
1951, ils adopterent une autre loi « concernant la procedure ell' mise
en reuvre ele la loi portant nationalisation ele l'inelustrie petroliere
sur l'cnsemble du territoire n. Le Ief mai 1951, Cl'S eleux lois rec;u­
rent l'assentiment imperial.

Comme consequence ell' ces lois, un differend s'est eleve entre le
Gouvernement de l'Iran et l'Anglo-Iranian Oil Company, Limited.
Le Gouwrnemcnt du H.oyaume-Uni prit fait et cause pour cette
societe britannique et, en vertu ele son droit de protection diplo­
matiqm', il deposa pres la Cour, le 26 mai 1951, une requete intro­
duisant une imtance, au nom elu Gouvernement elu Royaume-Uni
de Grande-Bretagnc et d'Irlanele elu Nord, contre le Gouvernement
imperial de l'Iran.

Le 22 juin 1951, le Gouvernement du Royaumc-Uni pr6scnta,
conform6ment a l'article 41 dll Statut et al'article 61 du Rcglement,
une elemande priant la Cour el'indiquer ell'S mesures conserva­
toircs eles elroits de Cl' gouvcrnement. Vu la nature urgentc el'une
tellc demanele, la Cour, agissant en vertu du pouvoir que lui
confere l'article 41 du Statut, a, par une ordonnance du 5 juillet
1951, indiqu6 certaines mcsures conservatoires. Elle d6clara
expressemcnt « que l'indication ele tellcs mesures ne prejugeait en
rien la competence de la Cour pour connaitre au fond de I'affaire et
laissait intact le droit du dCfeneleur de faire valoir ses moyens a
l'effet ell' la contester n.

Alors que, pour indiquer ces mesures conservatoires, la Cour
tirait ses pouvoirs de la clause speciale figurant a l'article 41 elu
Statut, il lui faut maintt'nant, pour connaitrc ell' l'affaire au fond,
tirer sa competence ell'S rcgles generales cnoncees a 1'article 36 elu
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Statute. Thesl' gelll'ral rules, which are l'ntircly different from tll('
special provisions of Article 41, an' based on the principle that the
jurisdiction of till' Court to deal with and decide a case on the
merits depends on the will of the Parties. {'nless the Parties haYl'

conferred jurisdiction on the Court in accordance with Article 36,
the Court lacks such jurisdiction.

In the present caSt' the juriscliction of tlw Court depends on the
Declarations madl' by the Parties unch'r Article 36, paragraph 2, on
condition of reciprocity, which wen" in tlw case of the Cnited King­
dom, signed on February 28th, HH-0, and, in the case of Iran, signed
on October 2nd, HjjO, and ratifIed on September 19th, 1932. By
these Declarations, jurisdiction is conferred on the Court only to the
extent to which the two Declarations coincide in confl'ITing it. As
the Iranian Declaration is more limited in scope than the l'nited
Kingdom Declaration, it is till' Iranian Declaration on which the
Court must base itsl'lf. This is common ground between the Parties.

TIll' Iranian Declaration, which was drafted in Frellch, is as
follows:

[TranslationJ
"The Imperial Government of Persia recognizes as compulsory

ipso facto and without special agreement in relation to any other
State accepting the same obligation, that is to say, on condition
of reciprocity, the jurisdiction of the Pel1nanent Court of Inter­
national Justice, in accordance with Article 3b, paragraph 2, of
the Statute of the Court, in any disputes arising after the ratifi­
cation of the present declaration with regard to situations or facts
relating directly or indirectly to the application of treaties or conven­
tions accepted by Persia and subsequent to the ratification of this
declaration, with the exception of :

(a) dispntes relating to the territorial status of Persia, inclllll­
ing those concerning the rights of sovereignty of Persia over its
islands and ports;

(h) disputes in regard to which the Parties have agreed or
shall agree to have recourse to some other nwthod of peaceful
settlement;

(e) disputes with regard to questions which, by intl'rnational
law, fall exclusively within the jurisdiction of Persia;

However, the Imperial Government of Persia reserves the right
to require that proceedings in the Court shall be susjwndl'd in
respect of any dispute which has been submitted to the Council of
the League of Nations.

The present declaration is made for a period of six years. At the
expiration of that period, it shall continue to bear its full effects
until notification is given of its abrogation."

According to the first clause of this Declaration, till' Court has
jurisdiction only when a dispute relates to the application of a
treaty or convention accepted by Iran. The Parties arc in agreement
on this point. But they disagree on the question whdher this juris-
I4
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Statut. Cl'S r(~gles generales, qui different cntiercment de la clause
speciale cnoncec it l'm'ticle 41, partent du principe sdon lequel la
competence de la Cour, pour connaltre d'unc affaire au fond et
pour la juge'L depend (le la \'olonte elcs Parties. A moins que les
Parties n'aicnt confere competence> <1. la Cour en confonnite ell'
l'article 36, cctte compc>tence lui fait Mfant.

Dans le cas prc'scnt, la CC)Illpt'tl>llce ell' la Cour dc>pt>ad des declara­
ticms faites par les Parties conformement it l'article 36, paragraphe 2,
sous condition de rcciprocitl> : declarations qui furent l'une, de la
part du Royaunw-Cni, signl'c le 2.') feYrier H)40, l'autre, de la part
ell' l'Iran, signee k 2 octobn> 1930 et ratific'e le 19 septembre 1932.
Par Cl'S e1l'clarations, competence est conferee it la Cour sculement
clans la mesure oil elles coincident pour la lui conft'rer. La declara­
tion de l'lran etant de portl>e plus limitee que cdle du Royaunw­
1:ni, c'est sur la declaration ele l'lran que la Cour doit se fonder.
Sur Cl' point ks Parties sont cl'accord.

La declaratwn de l'Iran, qui est redigt,l' en fran<;ais, (,5t ainsi
con~'ut' :

'( Le Gouvernement imperial de Perse declare reconnaitre comme
obligatoire, ell' plein droit et sans convention sp6ciale, vis-<\-vis de
tout autre Etat acceptant la mcme obligation, c'est-it-dire sous
condition de n'ciprocit(', la juridiction de la Cour permanente de
Justice internationale, conformement it l'article 36, paragraphe 2
du Statut ele la Cour, sur tous les eliff('rends qui s'6leveraient aprcs
la ratification ell' la pr6sente declaration, au sujet de situations ou
de faits ayant directement ou indirectement trait it l'application
des traitcs ou cOI1\'('ntions acceptes par la Perse et postl'rieurs <\ la
ratification de c('tte d6claration, exception faite pour :

a) les diffl'r('nds ayrant trait au statut territorial de la Perse,
y compris ceux relatifs [t ses droits de souverainet(' sur ses lies et
ports;

h) les diffl'rends au sujet desquels les Parties auraient convenu
ou conviendraient d'avoir recours it un autre mode ell' reglement
pacifique;

c) les differends relatifs it des questions qui, d'apres le droit
international, releveraient exclusivement de la juridiction de la
Perse;
Toutefois, le Gouvern('ment imp6rial de Perse se r6serve le droit

de demander la suspension de la procedure devant hl Cour pour
tout differend soumis au Conseil de la Soci<:'t6 des Xations.

La prcsente dCclaration est faite pour line duree de six ans; it
l'expiration de cc d6lai, elle continuera it avail' ses plcins dfets
jusqu'it Cl' que notification soit donnee de son abrogation. ))

Selon la premiere clause de cette declaration, la ('our n'est
competente que quancl un differend se rapporte it l'applicatioIl
cl'un traite ou d'llne convention accepte par l'Iran. Les Parties
sont d'accord sur cc point. Mais elles sont en desaccorel sur la ques-

J4



IO-\- JL:DG:IlEXT OF 22 VII 52 (AX/'';LO-IRA)lIAX OIL CO.)

diction is limited to the application of treaties or conventions accepted
by 1ran after the ratification of the Declaration, or whether it com­
prises the application of treaties or conventions accepted by Iran
at any time.

Thl' GOVl'rtUnent of Iran contends that the jurisdiction of the
Court is limited to tIll' application of treaties or conventions accepted
bv Iran after the ratification of the Declaration. It refers to the fact
t11at the words "et posteriellrs et la ratification de ceUe declaration"
follow immediately after the expression "traites all cOllventions
acceptes par la Persc".

The Government of the l'nited Kingdom contends that the words
"et posteriellrs dla ratification de ceUe declaration" refer to the expres­
sion "all slIjet de sitllations all de jaits". Consequently, the Govern­
ment of the l'nited Kingdom maintain~, that the Declaration relates
to the application of treaties or conventions accepted by Iran at
any time.

If the Declaration is considered from a purely grammatical point
of view, both contentions might be regarded as compatible with the
text. The words "et posteriellrs et la ratification de cette declaration"
may, strictly speaking, be considered as referring either to the
expression "tmites ou conventions acceptes par la Perse", or to the
expression"au Sll jet de situations ou de jaits".

But the Court cannot base itself on a purely grammatical
interpretation of the text. It must seek the interpretation which is
in harmony with a natural and reasonable way of reading the text,
having dm' regard to the intention of the Government of Iran at the
time when it accepted the compulsory jurisdiction of the Court.

The text itself conveys the impression that the words "postirieurs
d la ratification de ccUe declaration" relate to the expression which
immediately precedes them, namely, to "traites 011 conventions
acceptes par la Perse", to which they are linked by the word "et".
This is, in the opinion of the Court, the natural and reasonable way
of reading the text. It would require special and clearly established
reasons to link the words "et posteriellrs et la ratification de ccUe
declaration", to the expression"au s1ljet de situations ou de faits",
which is separated from them by a considerable number of words,
namely, "ayant directement Oil indirectement trait a l'applicatioll des
lmites 011 coIH1cnlions acceptes par la Perse".

The Government of the United Kingdom has endeavoured to
invoke such special reasons. It I , . relied on the fact that the Iranian
Declaration is copied from the corresponding clause adopted by
Belgium in 1925 which refers to "t01lS les ditferends qui s'eleveraient
apres la ratificalion de la presenle declaration all slljel de situalions ou
de faits posterieurs acctle ral£fication". It is argued that thereafter
this formula or a similar one was adopted by numerous States and
that the Iranian Declaration must be understood in the same sense,
namely, that the expression "et posteriellrs et la ral£fical£on de ceUe
J5
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tion de savoir si la competence se limite a l'application des traites
ou conwntions acc('ptes par 1'1ran apres la ratification de la declara­
tion, ou si dIe s'etend a l'application de traites ou conventions
acceptes par l'1ran a une date quelconque.

Le GOlwernement de l'Iran soutient que la competence d(' la
Cour est limitee a l'application ell'S traites ou conventions acceptl's
par l'Iran apres la ratification de la declaration. Il invoque le fait
que l('s mats « et posterieurs a la ratification de cl'tte declaration n

suiYent immediatement I'expression « traites ou conyentions
acceptes par la Perse n.

Le Gouvernement du Royaume-Cni soutient que l('s mots « et
postl'rieurs a la ratification de cette declaration H se rapportent a
l'expression « au sujet de situations ou de faits H. En consequence,
le Gouvernement du Royaume-Vni soutient que la declaration se
rCfc'rl' a l'application de traites ou conventions acc('ptl~s par l'lran
a une date quelconque.

Si l'on ('nvisage la declaration au point de vue purement gram­
matical, on peut considerer que les deux theses sont compatibles
aVl'C le texte. A la rigueur, on peut soutenir que les mots ( et
posterieurs a la ratification de cette declaration H se rapportent soit
a l'expression « traites ou conventions acceptes par la Perse )), soit
a l'expression (( au sujet de situations ou de faits H.

::\Iais la Cour ne sat,rait se fonder sur une interpretation pure­
ment grammaticale du texte. Elle doit rechercher l'interpretation
qui est en harmonic avec la maniere naturelle et raisonnable de
lire le tl'xte, eu egard a l'intention du Gouvernement de l'lran a.
l'epoque all cdui-ci a accepte la competence obligatoire de la Cour.

Le texte par lui-mcme donne l'impression que les termes « poste­
rieurs ala ratification de cette declaration )) se rapportent al'expres­
sion qui les precede immeeliatement, asavoir : « traites ou conven­
tions acceptcs par la Perse H, expression a laquelle Cl'S termes
::lont relies par le mot (( et »), De l'avis de la Cour, telle est la fa<;,on
naturelle et raisonnable ell' lire le texte. Il fauelrait ell'S raisons
spcciales et Lien ctabli('s pour rattach('r l('s termes « et posterieurs
a la ratiJlcation de cette declaration )) a l'expression (( au sujet ell'
situations ou de faits H, laquelle est separee de CL'S termes par un
nombre considerable de mots, a savoir: ( ,want directement on
indirectenwnt trait a l'application des tra'itcs on conventions
acceptl's par la Perse H.

Le Gouvern('ment du Royaume-Vni s'est etlorcc d'invoquer de
tl'1les raisons spt'ciales. II a invoque le fait que la declaration ell'
l'Iran est calquee sur la clause corresponelante adoptee par la
Bdgique en 1925, clause qui vise ( taus les differenels qui s'6Ic've­
raient apres la ratification de la pr6sente declaration au sujet ell'
situations ou de faits postcrieurs ft, cctte ratiJ'tcation H. 11 a fait
valoir que, par la suite, ell' nombreux Etats ant adopt6 cette formule
ou unc formule semblable et qu'il faut comprenelre la declaration
de l'1ran comme ayant le mcme sens, a savoir que l'expression '( et
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dt;claratioll" relates only to the expression "all SIt jet dt' sitllatiolls Olt
de la its".

But thl'st' exprl'ssions, which in the lklgian Ikclaration are
closl'1~-link\'dto each other, an' in the Iranian Declaration sl'parated
by the words" ayallt clireetell/ent Oil il/directell/eJlt trait 'll"lpplicatioll
des traiNs 011 tom'fllt/oIlS acceptc!s par la Perse", By tIll' interpolation
of thesl' words, tIll' substancl' of tIll' usual formula was so much
alt\'n'd that it is impossibk to sel'k the rl'almeaning of the Iranian
Declaration in that formula. This Declaration must 1)(' interl~rl'ted
as it stands, having n'gard to tIll' wonls actually used.

TIll' Gowrnn1l'nt of the l"nited Kingdom has furtllL'r argued that
the Declaration would contain some superfluous words if it is inter­
pretl'c1 as contended by Iran. I t asserts that a kg-al text should be
interprl'ted in such a way that a n'ason and a meaning can be
attributl'\l to l'\"\'n' word in the tl'xt.

It may be said' that this principle should in general be applied
when interprl'ting the tl'xt of a treaty. But the t\'xt of the Iranian
Declaration is not a tn'aty text resulting from negotiations IJl'twecn
two or more States, It is the l'l'sult of unilateral drafting' by tIll'
l;owrnnll'nt of Iran, which appears to have shown a particular
degree of caution when drafting the text of the Ill'claration. It
appears to have inserted, ex ablllldanti calltela, \mrcls which, strictly
speaking, may seem to haw b\'l'l1 sUIK'rfluolls, This caution is
explailled by tIll' special reasons which led the GO\'ernmellt of Iran
to draft the Declaration in a very l'estricti\'e manner.

On :\fay rot h, 1<)27, tIll' Go'\'l'rnment of Iran denounced all
treaties with other States rl'1ating to the regime of capitulations,
the denunciation to take effect one veal' thereafter, and it had com­
nll'nced negotiations with thesl' States with a vie\\' to replacing thl'
dellOllllC'l'd treaties by new treaties baslxl on the principle of equal­
it~,. At the time when the Declaration was signed in October r930,
these lwgotiations had been brought to an l'nd with SOllle States,
but not with all. The Go\'\'rnment of Iran considered all capitulatory
treaties as no longer binding, but was uncertain as to the kgal dfect
of its unilateral denunciations, It is unlikelv that the Go\"\'rnIl1ent
of Iran, in such circumstances, should ha\"\' been willing-, on its own
initiative, to agree that disputes relating to such treatie~ mig-ht be
submitted for adjudication to an international court of justice by
virtue of a general clause in the Declaration.

It is reasonable to assume, therefore, that when the GO\'ernment
of Iran was about to accept the compulsory jurisdiction of the
Court, it desired to exclude from that jurisdiction all disputes which
might relate to the application of the capitulatory treaties, and the
Declaration was drafted on the basis of this desire. III the light of
these considerations it does not seem possible to hold that the term
"traites ou conventions", llsed in the Declaration, could mean treatil's
r6
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posterieurs a la ratification dl' rette declaration n Sl' rapporte
uniqUl'ment a l't'xpression (( au sujet de situations on de faits n.

:\Iais ct's exprt'ssions qui, dans la declaration beIge, sont etroite­
ment liees l'lult' a l'autre, sont separees dans la declaration iranienne
par ks mob « ayam directenwnt ou indirectenwnt trait a l'applica­
tion ell'S traitl~s ou conventions acceptc's par la Pl'rse l). Par l'inter­
polation dl' et'S mots, la substance ck la fUrInuk habitul'1k a Nc' si
profondement changl'l' qu'on ne saurait chercher le sens veritabk
de la declaration dl' l'Iran dans cettl' formuk. edtl' declaration
doit Ctre interprt>tee tl'Ue qn'eUe se presente, en t,-'nant comptl' des
mots effl'ctivement emploYl~s.

Le Gotwerneml'nt du Royaume-Cni a soutenu, en outrl', que la
declaration contiendrait ell'S mots superflus si on l'interprt~tait

comnw le vcut l'Iran. Il afnrme qu'un texte juridiqUl' eloit etre
intl'rpl'ete de maniel'c qu'une l'aison d'Ctre et un sens puissent rtre
attribues ,t chacun ell' ses mots.

On peut din' que cc principe doit s'appliquer en general quaml
il s'agit d'interprc'tl'r le texte d'un traitt~. Mais le textc de la ell'clara­
tion de l'Iran a'est pas un tcxte 90ntractucl rl'sultant de negocia­
tions entre ckux ou p]usieurs Etats. Il resulte d'une redaction
unilateralc par le Gouvernel11ent de l'lran, qui sembk avoir apporte
une prm!encl' particnlil'rl' a la redaction du texte ell' la dl~claration.

11 sl'mble y ,wail' insere ex abllndanti calltela des mots qui peuvent,
a strictement parler, sembler superflus. Cdte prudencl' s'expliqul'
par les raisons particuliercs qui ont concluit le Gouvernement de
l'Iran a n~digl'l' la dCclal'ation d'une fa<;on tres restrictive.

Le 10 mai 1927, le ,Gouvcrnement de l'Iran a denonce tous les
traites avec cl'autres Etats rl'latifs au regime des capitulations, la
denonciation clevant prendre dfet dan~ le delai d'un an, et il a
entrel'ris des negociations avee lesdits Etats afin de remplacer les
traitc's ainsi dl'nonces par de nouveaux traites fOlleleS sur le principl'
d'l·galite. A l'epoqtw 011 la declaration a lte Sigl}l~l', Cll octobrc H)30,

Cl'S negociations avaient abouti avec certains Etats, mais pas avec
tous. Le Gouvernement dl' l'Iran estimait que toutcs les COlwen­
tions capitulaires 6taient elesormais depourvucs de force obliga­
toire, mais i] n'6tait pas certain de l'effet juridique produit par ses
denonciations unilaterales. Dans Cl'S conditions, il cst pl'U probable
que le Gouvemenwnt ell' l'Iran 'lit ete dispose, de sa propre initia­
tive, a accepter ell' soumettre ~l unc cour internationale de justice
les elifferenels relatifs a Cl'S traites, en vertu d'une clause generale ell'
la declaration.

On peut donc raisonnablement admettre que, quanel le Gou\'crne­
ment de l'Iran se disposait a accepter la competence obligatoire ell'
la Cour, il entendait exclure ell' cette competence tom les diff6rencls
pouvant se rapporter a l'application des conventions capitulaires ;
la declaration a 6t6 redigee sur la base de cette intention. A la
lumiere des considerations qui precedent, il ne parait pas possible
d'aclmettre que l'expression ({ trait6s ou conventions)) employee
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or cOI1\'t'ntions concluded at any time, as contended bv the Govern-
ment of the l'nited Kingdom, . ,

It is objected that the (;owrnnwnt of Iran, at or about the time
when it signed tht' Declaration, concluded with a number of other
States bilateral treaties which provided for arbitration of disputes
relating to treaties aln'ady conclutkd or to be concluded. This
attitude is said to lw contran' to tht' view that the Government of
Iran desired to exclude from'the jurisdiction of the Court treaties
aCCl'pted by it bdore the ratification of the Declaration.

This objt'ction loses all weight when it is viewed in the light of
the special reasons which prompted the formulation by the Iranian
(;owrnment of its Declaration on the one hand, and of the arbitra­
tion clauses inserted in certain treaties on the otht'r. That Gowrn­
nwnt was dealing with two different situations, one being particular,
tht' other gelll'ral. It is quitL' understandable that it was disposed
to accept the arbitration clause as it is t'xpressed in the treaties
concluded with certain States which wert' willing to give up capitu­
latory rights. But the Government of Iran was confronted with an
entirely different problem when it was preparing a Declaration
under Article 36, paragraph 2, of the Court's Statute, binding
itself to submit to the jurisdiction of the Court in relation to all
States which had signed similar Declarations or which might do
so in the futurt" whether such States had concluded with Iran
treatit's replacing the regime of capitulations or HOt.

Having regard to these considerations, the Court is satisfied
that it was the manifest intention of the Government of Iran to
exclude from the jurisdiction of the Court disputes relating to the
application of all treaties or conventions accepted by it before the
ratifrcation of tilt' Declaration. This intention has found an adequate
t'xpression in the text of the Declaration as interpreted above by
the Court.

That such was tilt' intention of the Governnlt'nt of Iran is
confIrmed by an Iranian law of JU11e 14th, 1931, by which the
l\Iajlis appro\'ecl the Declaration. This law was passl'd sonlt' months
after the Declaration was signed and some months before it was
ratifll'c1. It \\'as statt'c1 in that law that the l\rajlis apprond the
Declaration relating to the compulsory jurisdiction of the Court
"as it was signed by the representative of Iran" on October 2nd,
1930 ; it was further stated that the law comprised a single articll'
and the text of Article 36 of the Court's Statutt" "together with
the conditions of thl~ Iranian Government's accession to the afore­
said Articll'''. One of these conditions was mentioned as follows:

"In respect of all disputes arising out of situations or facts
relating, directly or indirectly, to the execution of treaties and
conventions which the Government will have accepted after the
ratification of the Declaration."
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dans la dt'claration pouvait signifier les traites ou conwntions
('onclus a lllle datc' quelconqUl" ainsi que le prl'tend le Gouverne­
ment du Ro",·aume-Fni.

Il a Ht' objecte cIUl' le Gou\'l'rnen1l'nt de l'Iran, a l'~'poque de
la signatul"t' de la declaration, avait conclu, an'c un cl'ltain nombre
d'autres Etats, des traitt's bilateraux qui prt'voyaient la soumission
a l'arbitrage (ks difft'renels sc' rapportant aux traites dt'ja conclus
on a conclure. Cette attituele a tote prl'sentt'c' C0111111e ('tant contraire
a l'idee qUl' le Gouvernen1l'nt dc' l'Iran souhaitait exclurl' de la
competencc' de la Cour les traitt's acceptt's par lui anmt la ratifica­
tion ell' la declaration.

Cette objection penl toute vall'ur si on 1\'xamine a la lumil're dc's
raisons particulil'res qui ont Mtl'nnint' d'une part la reduction de la
declaration du Gouvernenwnt ele l'Iran et el'autre' part cdle de la
clause d'arbitrage inserce dans certains traites. Cl' Gouvernement
dl'vait faire face a deux situations differentes, l'une d'ordre particu­
lier, l'autre el'ordre general. On comprencl aisement qu'il ait 6t{>
dispose a accepter la clause el'arbit,rage telle qu 'eUe est enoncl'e clans
les traites conclus avec certains Etats disposes a renoncer a. leurs
droits capitulaires. Mais le Gouvernement de l'lran avait devant lui
un problcnw entil'rement different quancl il redigeait une eh"clara­
tion aux tc'rmes de l'article 36, paragrapl1l' 2, du Statut cle la Cour,
par laquc11e' il s',obligeait a. accepter la competencc' de la Cour vis-a­
vis ell' tous les Etats qui avaient signe ou signeraient fl l'avenir des
declarations semblable's, que Cl'S Etats aient conclu ou non avec
l'Iran eks trait{>s se substituant au regime des capitulations.

Eu egard a Cl'S considerations, la Cour estime que l'intention
manifeste da GOll\'ernemc'nt de l'Iran etait d'exclure de la compe­
te'nce de la Cour les differends re1atifs fl l'application de tous traites
ou conventions acceptl's par lui avant la ratification de la dl'clara­
tion. CeUe intention a trOll\'l' son expression adl'quate dans le' texte
de la Mclaration tl'1 qu'il a 6tl' intl'rprete ci-dessus par la Cour.

Oue telle fut bien l'intention du (;ollvernement de l'Iran est
cO;lf1rme par la loi iranienne du 14 juin 1931 par laqudlL' le l\lajlis
a approuve la declaration. Cette loi fut passee quclques mois apres
la signature de la dcclaration et quelques l110is avant sa ratification.
Elk enonee que le l\Iajlis approuve la ell'claration sur la comp{>tence
obligatoire de la Cour «( teUe qu'elle a (>tl' signee par le representant
ell' l'Iran )) le 2 octobre 1930. Elle cnonce en outre qu'eUe comporte
un article unique:' et le texte ell' l'article 36 elu Statut ell' la Cour
« ainsi que les conditions de l'adhl'sion elu Gouvernement iranien a
l'article precite)). "Cne des conditions est formulee comme suit:

« Au sujet de tout differend provenant de situations ou de faits
ayant trait directement on indireetement il l'execntion des traites
ou conventions que le gouvernement aura acceptcs apres la rati­
fication de eettc declaration. ))

17
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This claus,,, rcfl'rring as it dot,S to "tn'aties and cOllYentions
which the Gowrnnwnt will haw accepted after the ratification of
thl' Declaration", is, in tlll' opinion of the Court, a decisive confir­
mation of the intention of the Government of Iran at the time
when it acceptl'd the compulsory jurisdiction of till' Court.

It is argued that till' terms used in the law are not identical
with the tl'xt of tIll' Declaration. That is tnlt'. Bnt it is irrelevant,
sincl' the la\\' only paraphrasl's the Declaration without rl'lll'ating
it tl'xtually. Hall till' Iranian <.iovl'rnment been of the opinion
that the terms of the law diffl'lw] from the true meaning of the
lkclaration, as it was signed in October 1930, it could easily
ha\'(' altered the Dl'claration. But it did not do so. It ratified it in
Septl'mlwr 1932 without any modification. It must therefore haw
consi(lered that the Declaration corresponded to the explanation
giwn in tl1(' law of H)3I.

I t is contended that this evidence as to tl1<' intl'ntion of the
Gowrnn1l'nt of Iran should be rejt'cted as inadmissible and that
this Iranian law is a purely domt'stic instrunwnt, unknown to
othl'r govl'rnments. Tht' law is described as "a private docunwnt
written only in tht' Pl'rsian language which was not communicated
to tht' L('ague or to any of the other States which had madt' decla­
rations".

The Court is unable to sce why it should bl' prevented from
taking this piecl' of evidence into consideration. The law was
published in the Corpus of Iranian laws voted and ratified during
the period from January 15th, 1931, to January 15th, 1933. It has
thus been antilable for the examination of other governments
during a period of about twenty years. Tht' law is not, and could
not be, relied on as affording a basis for the jurisdiction of the Court.
It was filed for the sole purpose of throwing light on a disputed
question of fact, namely, the intention of the Government of Iran
at the time when it signt'd the Declaration.

Ha\'ing regard to till' foregoing considerations, the Court con­
cludes that the Declaration is limited to disputt's relating to the
application of treaties or conventions accepted by Iran after the
ratification of the Declaration.

** *
The United Kingdom contends, however, that ewn if the Court

were to hold that the Declaration applies only' to disputes relating
to the application of treaties or conventions accepted by Iran
after the ratification of the Declaration, it would still have jurisdic­
tion in the present case. The contention of the United Kingdom is
that the acts of which it complains constitute a violation by Iran
of certain of its obligations to the United Kingdom resulting from
treaties or conventions accepted by Iran after the ratification of
the Declaration. The treatie~ and conventions relied upon in this
connection are:
18
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La Cour estinll' que cl'tte clause, qui se rapporte « aux traites et
conn'ntions que le gouyerne1l1ent aura acceptes ap1'&s la ratification
de cl'tte dl'claration n, est 1111l' confirmation cll'cisiYe de l'intention
du GOU\'l'rnl'ment de l'Iran, lorsqu'il a acceptl' la juridiction obli­
gatoire de la (our.

Il a l'te soutenu que ks termes dl' la loi ne sont pas identiques au
tL'xte de la dl~claration. Le fait est exact, mais il est sans pertinence,
puisque la 10i se borne a paraphraseI' la declaration sans la repro­
duire textuelkment. Si ll' Gouyerncment ell' l'Iran ayait Ne d'a\'is
que les termes de la loi s'ecartaient du sens yeritable de la declara­
tion, tellt> qu'elle ayait He signee en octobrC' 1930, il aurait pu
facilenwnt 1l10clifll'r la declaration. l\Iais il n 'en a rien fait. 11 l'a
ratifiee l'n septembre 1932 sans aucune modification. Il doit done
avoir considere que la declaration correspondait a 1'explication
donnee dans la loi de 1931.

11 a Cte allegue que cl'tte prem'e des intentions du Gouw'rnement
de 1'Iran doit Ctre l"('jetee parce qu'irrecevable et que cette loi
iraniel11ll' est un texte pure1l1ent interne, inconnu des alItres gouver­
nements. La loi est qualifiee de « document privc, redigc unique­
ment en langue persane et qui n'a pas etC communique a la Societe
des );'ationscni aaucun des autres Etats ayant souscrit des decl~u'a­
tions n.

La Cour ne voit pas pour queUe raison cUe serait empechee de
retenir pan'il ('lt~ml'nt de prem'e. La loi a ete publiee dans le H.ecueil
des 10is iraniennes votees et ratifiCes du 15 jr.nvier I93I au 15 jan­
vier 1933. Elk a donc ete accessible al'examen des autn's gouvenll'­
I1wnts pendant em'iron vingt ans. CeUe 10i n'est pas im'oqul'C', et
ne pouvait pas etre invoquee, comme offrant une base pour la com­
petence eIt> la Cour. Elle a ete produite simplement pour apporter la
lumiere sur un point de fait conteste, a savoir : 1'intention du Gou­
vernement de l'Iran lorsqu'il a signe la declaration.

Eu egard aux considerations qui prec<'~dent, la Cour conclut que
la (h~claration se limite aux differends se rapportant a1'application
des traites et conventions acceptes par l'Iran apres la ratifkation de
la declaration.

** *
Le Royaumc-Cni soutient toutefois que, meme si la Cour devait

considerer que la declaration se limite au differends relatifs ~l

l'application des traites ou conventions acceptes par 1'Iran apr('s la
ratiflcation de la declaration, dIe n'en serait pas moins competente
clans le cas present. Le I~oyaume-Uni soutient, en dfet, que lcs
actes dont il se plaint cOI1::>titueraient une violation par l'Iran cle
certaines obligations envers le Royaumc-Uni qui resulteraient de
traites ou conventions acceptes par l'Iran apres la ratification de la
declaration. Les traites ou conventions invoques a cet cffet sont:

IS
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(i) The Treaty of Friendship, Establishment and Commerce
concluded between Iran and Denmark on February 20th, 1934 ; the
Establishment ConVl'ntion concluded between Iran and Switzerland
on April 25th, 1934; and the Establishment COlwention concluded
between Iran and Turke.y on }Iarch 14th, 1937.

(ii) \Vhat the United Kingdom GO\"l'rnment describl's as tIll'
"treaty stipulation" bl'tween the Government of Iran and the
Gowrnment of the United Kingdom arising out of the settlement
in H)33, through the mediation of the Council of the League of
Xations, of the international dispute between the United Kingdom
and Iran relating to a concession known as the D'Arc~' Concession.

Article I\' of the Treaty of 1934 between Iran and Denmark, upon
which the United Kingdom Government relies, provides that:

[Tral/slatiol/} "The nationals of each of the High Contracting
Parties shall, in the territorv of the other, be received and treated,
as regards their persons and property, in accordance with the
principles and practice of ordinary international law. They shall
enjoy therein the most constant protection of the laws and author­
ities of the territory for their persons, property, rights and
interests."

The Establishment Conn'Iltions concluded bv Iran with Switzer­
land and Turkey each contain an article simila'r to Article IV of the
Iranian-Danish-Treat\'.

The t-nited Kingdom relies on these three treaties by virtue
of the most-favoured-nation clause contained in Article IX of
the Treaty concluded between the United Kingdom and Iran on
"jlarch 4th, 1857, and in Article :2 of the Commercial Convention
concluded between the United Kingdom and Iran on February 9th,
190 3.

Article IX of the Treaty of 1857 reads:
"The High Contracting Parties engage that, in the establishment

and recognition of Consuls-General, Consuls, Vice-Consuls, and
Consular Agents, each shall be placed in the dominions of the
other on the footing of the most-favoured nation; and that the
treatment of their respective subjects, and their trade. shall also,
in e\'Cry respect, be placed on the footing of the treatment of
the subjects and commerce of the most-fa\'oured nation."

Article II of the Commercial Convention of 1903 provides as
follows:

[Translation} " .... It is formally stipulated that British subjects
and importations in Persia, as well as Persian subjects and Persian
importations in the British Empire, shall continue to enjoy in
all respects, the regime of the most-favoured nation.... "

It is argued by the L'nited Kingdom Government that the
conduct of the Iranian Government towards the Anglo-Iranian Oil
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i) Le traite d'amitie, d'etablissement et de commerce entre
l'Iran et le Dancmark conclu le 20 fevrier 1934; la convention
d'etablissement entre l'Iran et la Suisse du 25 avril 1934; et la
convention cl'etablissement entre l'Iran et la Turquie du 14 mars
1937·

ii) Ce qui a ete qualifiC par le Gouvernement du Royaume-Uni
de ({ treaty st£pulatioJt» entre le Gouvernement de l'Iran et le
Gouvernement du Royaume-Uni resultant du reglement, intervenu
en 1933 grace a la mediation du Conseil de la Societe des Nations,
du differend international entre le Royaume-Uni et l'Iran se
rapportant a une concession connue sous le nom de concession
D'Arcy.

L'article IV du traite entre l'Iran et le Danemark de 1934, qui
est invoque par le Gouvernement du Royaume-Uni, est ainsi
conc;u :

« Lcs ressortissants de chacune des Rautes Parties contrac­
tantes seront, sur le territoire de l'autre, rec;us et traites relative­
ment a leurs personnes et a leurs biens conformement aux principes
et a la pratique du droit commun international. Ils y jouiront
de la plus constante protection des lois et des autorites territoriales
pour leurs personnes et pour leurs biens, droits et inten~ts. »

Le~ conventions d'etablissemcnt conclues par l'Iran avec la Suisse
et la Turquie contiennent chacune un article semblable a l'article IV
du traite entre l'Iran et le Danemark.

Le Royaume-Uni invoque ces trois traites en vertu de la clause
de la nation la plus favorisee contenue dans l'article 9 du traite
conclu par lui avec l'Iran le 4 mars 1857 et dans l'article 2 de la
convention commerciale conclue entre le Royaume-Uni et l'Iran
le 9 fevrier 1903·

L'article IX du tra:ite de 1857 declare que:
[Trad1fction} «Les Rautes Parties contractantes s'engagent ace

que dans 1'6tablissement et la reconnaissance des consuls generaux,
consuls, vice-consuls et agents consulaires, chacune d'eUes sera
placee dans les territoires de l'autre sur le pied de la nation la
plus favorisee et a cc que le traitement applique a leurs sujets
respectifs et a leur commerce sera a tous egards place sur la base
du traitement applique aux ressortissants et au commerce de la
nation la plus favorisee.»

L'article IT de la convention commerciale de 1903 enonce que:

({ .... il est formeUement stipule que les sujets et les importations
britanniques en Perse, ainsi que les sujets persans et les importa­
tions persanes dans l'Empire britannique continueront a jouir sous
tous les rapports du regime de la nation la plus favorisee.... ».

ScIon la these du Gouvernement du Royaume-Uni, la
conduite du Gouvernement de l'Iran envel'S l'Anglo-lranian Oil
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Company constitutes a breach of the principles and practice of
international law which, by her treaty with Denmark, Iran
promised to observe towards Danish nationals, and which, by the
operation of the most-favoured-nation clause contained in the
treaties between Iran and the "Cnited Kingdom, Iran became
bound to observe towards British nationals. Consequently, the
argument continues, the dispute which the Cnited Kingdom has
brought before the Court concerns situations or facts relating
directly or indirectly to the application of a treaty-the Treaty of
1934 between Denmark and Iran-accepted by Iran after the
ratification of her Declaration.

The Court cannot accept this contention. It is obvious that the
term tmites Oll com'entions used in the Iranian Declaration refers
to treaties or conventions which the Party bringing the dispute
before the Court has the right to invoke against Iran, and does not
mean any of those which Iran may have concluded with any State.
But in order that the United Kingdom may enjoy the benefit of
any treaty concluded by Iran with a third party by virtue of a
most-favoured-nation clause contained in a treaty concluded by
the United Kingdom \vith Iran, the United Kingdom must be in a
position to invoke the latter treaty. The treaty containing the most­
favoured-nation clause is the basic treaty upon which the United
Kingdom must rely. It is this treaty which establishes the juridical
link between the l'nited Kingdom and a third-party treaty and
cOllfers upon that State the rights enjoyed by the third party. A
third-party treaty, independent of and isolated from the basic
treaty, cannot produce any legal effect as between the Cnited King­
dom and Iran: it is res inter alios acta.

It is contended by th~ United Kingdom that upon the coming
into force of the Iranian-Danish Treaty on March 6th, 1935, Iran
became bound, by the operation of the most-favoured-nation
clause, to treat British nationals on her territory in accordance
with the principles and practice of international law. Without
considering the meaning and the scope of the most-fa\'oured-nation
clause, the Court confines itself to stating that this clause is contained
ill the Treaties of 1857 and 1903 behveen Iran and the United King­
dom, which are not subsequent to the ratification of the Iranian
Declaration. While Iran is bound by her obligations under these
Treaties as long as they are in force, the l:nited Kingdom is not
lmtitled to rely upon them for the purpose of establishing the juris­
diction of the Court, since they are excluded by the terms of the
I)eclaration.

The l:nited Kingdom argued that the question which the Court
had to consider was not "what are the treaties which confer
on Great Britain the rights in question", but "what arc
the treaties whose application is in dispute". But from the legal
point of view, what is in dispute is not the application of the
T1W.ty of 1934 between Iran and Denmark, but the application
of t.he Treaty of 1857 or the Convention of 1903 between Iran and
20
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Company est une violation ell'S principL>s et de la pratique elu droit
international que, dans son traite avec le Danemark, l'Iran s'est
engage a respectL>r a l'egarel ell'S ressortissants elanois et qUL" par le
jeu ell' la clause ell' la nation la plus favorisee contenue elans It's
traites entre l'lran et le Royaume-Uni, l'Iran est teIlU el'observer
envers les ressortissants britanniques. En consequence, suivant cet
argument, le elifferend dont le H.oyaume-l'ni a saisi la Cour se
rapporterait a des situations ou faits ayant elirectement ou indirec­
tement trait a l'application cl'un traite - le traite ele 1934 entre le
Danemark et 1'Iran - accepte par !'Iran aprcs la ratification ell' sa
d{>claration.

La Cour ne saurait accepter cc point ell' vue. L'expression « traites
ou conventions » l1gurant elans la declaration ell' l'Iran se rapporte
evidemment aux trait{>s et conventions elont la Partie qui saisit la
Cour d'un differend peut se prevaloir contre l'Iran, et ne ~omprend

pas tous ceux que l'Iran peut avoir conclus avec un EJat qul'l­
conque. Or, pour se pre\'aloir el'un traite entre l'Iran et un Etat tiers
en se fondant sur la clause de la nation la plus favorisee contenue
elans un trait{> conclu par le Royaume-Uni avec !'Iran, il faut que le
Royaume-lTni ait le droit d'invoquer Cl' dernier traite. Le traite
contenant la clause ell' la nation la plus favorisee est le traite ell'
base que le Royaume-Cni doit invoquer. C'est la le traite qui etn;bJit
le lien juridique entre le Royaume.:.Uni et un traite avec un ~tat

tier3, et qui confcre au I~oyaume-Uni les droits dont jouit l'Etat
tiers. l'n traite avec un Etat tiers, independamment et isolement
du traite de base, ne peut produire aucun effet juridique entre le
Royaume-Uni et !'Iran: il est res inter alios acta.

Le Royaume-Uni soutient que, lorsque le traite entre l'lran et
le Danemark est entre en vigueur le 6 mars 1935, l'Iran s'est
trouve teIlU, par le jeu de la clause de la nation la plus favorisee,
de traiter les sujets britanniques sur son territoire conformement
aux principes et ~lla pratique clu droit international. Sans examiner
le sens et laport{'e de la clause de la nation la plus favorisee, la Cour
se borne ~l constater que cette clause figure dans les traites ell' 1857 et
de 1903 entre l'Iran et le H.oyaunw-Uni, qui ne sont pas jJost{>rieurs a
la ratification ell' la declaration ell' !'Iran. Bien que l'Iran soit lil\
par les obligations resultant de Cl'S traites tant qu'ils restent en
vigueur, le Royaume-Uni n'a pas le droit de les invoquer pour
etablir la competence ell' la Cour, puisqu'ils sont exclus par les
tennes de la declaration.

Selon le Royaumc-Uni, la question a examiner par la Cour
n'est pas: ({ quds sont les traites qui conferent a la Grande­
Bretagne les droits dont il s'agit », mais bien « quels sont les
traites dont l'application est en cause ». l'dais, elu point de vue
juridique, cc qui est en cause, cc n'est pas l'application elu traitl'
de 1934 entre 1'1mn et le Danel11ark, mais l'application dll traitl' elL'
1857 Oll ell' la convention de 1903 entre l'Iran et le H.oyaul11l'-Cni,
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the l'nited Kingdom in conjunction with the Treaty of 1934
between Iran and Dl'nmark. There could bt.' no dispute betwet.'n Iran
and the lTnited Kingdom upon the Iranian-Danish Treaty alone.

The l"nited Kingdom also put forward, in a quite different
form, an argnment concl'rning thl' most-favourl'd-nation chmst.'.
If Denmark, It is argued, can bring before the Court questions as
to t11l' application of her 1934 Treaty with Iran, and if the l"nitl'd
Kingdom cannot bring before the Court questions as to the applica­
tion of the sanlt' Treat\' to the benefit of which she is entitled under
the most-favoured-nation clause, then the l"nited Kingdom woult.l
not be in the position of the most-favoured nation. The Court needs
onl\' observe that the most-favoured-nation clause in the Tniatil's
of iK57 and 1903 between Iran and the l"nited Kingdom has no
relation whate\'l'r to jurisdictional matters between the two
Governments. If Dt.'nmark is entitled under Article 36, paragraph 2,
of the Statute, to bring before the Court any dispute as to thl'
application of its Treaty with Iran, it is lwcause that Treaty is
subsequent to the ratification of the Iranian Declaration. This can
not give rise to any question relating to most~favoured-nation

treatment.

The word "indirecteml'nt" in the phrase "au sujet de situations
ou dt.' faits ayant directement ou indirectement trait a l'application
des trait(Ss ou conventions" has been relied upon in arguing that
the dispute brought before the Court may be considered as involv­
ing indirectly the application of a treaty subsequent to the Declar­
ation-the Iranian~DanishTreaty of 1934. The words "directement
ou indirectement" clearlv describe the manner in which a certain
situation or certain facts forming the subject-matter of a dispute
may be related to a treaty: such relation may be direct or indirect.
But such direct or indirect relation is not in issue in the present
case. What is in issue is whether the "Cnited Kingdom, for the
purpose of satisfying the requirements of the Declaration, can
ill\'oke a treaty to which it is not a party by way of a treaty to
'vvhich it is a party. The word "indirectement" cannot apply to
the solution of this question. If the United Kingdom is not entitled
to invoke its own Treaty of 11'57 or 1903 with Iran, it cannot
rely upon the Iranian-Danish Treaty, irrespective of whether till'
facts of the dispute are directly or indirectly related to the latter
treaty.

The Court must, therefore, find in regard to the Iranian-Danish
Treaty of 1934, that the Dnited Kingdom is not entitl('d, for the
purpose of bringing its present dispute with Iran under th(' terms
of the Iranian Declaration, to invoke its Treaties of 11'57 and 1903
witl' Iran, since those Treaties were concluded before the ratification
of ttle Declaration; that the most-favoured-nation clause contained
in t.llOS(~ Treati('s cannot thus be brought into opl'ration ; and that,
comequently, no treaty concluded by Iran with any third party
can. be relied upon by the United Kingdom in the present case.

21



,--------- ----

ARRfn DLT 22 VII 52 (ANGLO-IRANIAN OIL CO.) no

en liaison avee le traite de 1934 entre l'Iran et le Danemark. 11
ne saurait exister de differend entre l'Iran et le Royaume-Uni sur
la base du seul traitl' eonclu entre l'Iran et le Danemark.

Le Royaume-Gni a egalement a"anee, sous une forme toute
differentl" un argument relatif a la clause de la nation la plus
fa,'orisee. Si le Danemark pouvait porter devant la Cour eles
questions relatives a l'application du traite eonclu par lui en 1934
avec l'lran, et si k Royaume-1Jni ne pouvait soumettre a la Cour
des questions relatives a l'application du meme traite, au benefice
duquel il a droit en vertu de la clause ell' la nation la plus
favoris6e, le Royaume-1Jni ne serait pas dans la situation ell' la
nation la plus favorisee. 11 suffit a la Cour de faire observer que
la clause de la nation la plus favoris6e contenue dans les traites de
1857 et de 1903 entre l'Iran et le Royaun,~-eni n'a aucun rapport
quelconque awc les questions juridictionnelles entre les deux gou­
vernenwnts. Si le Danemark a le droit, d'apres l'article 36, para­
graphe 2, du Statut, de porter devant la Cour un eliffcH'nd relatif
,\ l'application du traitl' conclu par lui avec l'Iran, c'est parce que
Cl' traitc est posterieur a la ratification de la declaration de l'Iran.
Ceei ne peut hire surgir aUCllne question se rapportant au traite­
ment de la nation la plus favorisce.

Le mot « indirectement », contenu dans le membre ell' phrase
« au sujet ell' situations OU ell' faits ayant directement ou inelirectl'­
ment trait a l'application des traites ou conventions», a servi ell'
base a un argument seIon leqllelle differend soumis a la Cour pour­
rait Hre consid('rc comme entrainant indirectement l'application
el'un trait6 posteriellr a la declaration: le trait6 entre l'Iran et ll'
Danemark de 1934. 11 est clair que l'expression « directen1l'nt ou
inelirectement » deerit la fac;on dont une certaine situation ou cer­
tains faits formant l'objet d'un differend peuvent se rapporter aun
trait6 : Cl' rapport peut etre soit direct, soit inelirect. :\Iais un tel
rapport, direct ou indirect, n'est pas en cause. Cl' qui est en caUSl',
c'est ell' savoir si le Gotwernement du Royaume-l'ni peut, afin de
satisfain' aux conditions de la d6claration, invoquer un traite auqud
il n'est pas pm'tie, par le moyen d'un trait6 auqllel il l'St pm'til'. Le
mot (l indirectement » ne pent s'appliqnrr 8 la solution ell' la ques­
tion. Si le Gouvernement du Royaume-l'ni n'est pas fondl~ a
s'appuyer sur son propre trait6 avec l'Iran de 1857 on ell' 19°3, il
ne pent invoquer le traitl' entre l'Iran et le Danemark, ind6pen­
damment cln point de savoir si les faits de l'especl' ont elirectement
on inelirectement trait ~l cc lI,'rnier traitl,.

La Cour doit donc conclure, a l'egard du traite de 1934 entre
l'Iran et le Danemark, que, pour faire rentrer son present diff6renel
avee l'Iran dans les tennl'S ell.' la declaration ell' I'Iran, le Royaume­
l'ni n'est pns fond6 a invoquel' les traites conclus par lui
avec l'Iran en 1857 et 1903, puisque Cl'S traites ont etc conclus
anterieurl'l11l'nt ,\ la ratification de la declaration ; la clause de la
nation la plus fa,'orisee, que contienncnt Cl'S traites, ne peut clonc
entrer en jeu; et en consequence le H.oyaume-Uni ne peut, dans
la pr6sente espece, se foneler .,ur aucun traite conclu par l'Iran avec
une tierco partio.
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** *
The Court will now consic1l'r whether the settlement in IC)33 of

the dispute between the Gow'rnment of the l'nited Kingdom ancl
the (;overnnll'nt of Iran relating to the D' Arcy Conc('ssion. through
the Illecliation of the Council of the League of Nations, resulted.
as is claimed by the l'nited Kingdom, in any agreC'ment lwtwe('n
tlH' two Cow'rnnll'nts which may be regarded as a treaty or conven­
tion within the meaning of this expression in tlU' Iranian Ikclara­
tion.

\VIH'tlH'r or not tlH' concession contract of 1933 or the settlenll'nt
of tIle' dispute in that year constituted an agn'enll'nt Iwtween the
GoVC'rnnwnt of Iran and the GovC'rnnwnt of the l'nited Kingdom
is a question relating to jurisdiction, the solution of which does
not depend upon a consideration of the merits. It can be and must
lw dl'termined at this stage, quite indepenckntly of th facts
surrounding the act of nationalization complained of by the
('nitc'd Kingdom.

In :.\' oVC'm1wr 1932 the Iranian Government decided to cancel
the D'Arcy Concession. On Decembc'r 19th. 1932, the l'nited
Kingdom GoVC'rnment, having protested to the Iranian Gow'rnnwnt
without m'ail, submitted the case to the Council of the League of
:.\'ations. The Council placed the question on the agC'J1da and
appointed a I{apporteur. On February 3rd, 1933. the Rapporteur
informed the Council that the Governments of Iran and the l'nited
Kingdom had agrec'd to suspend all proceedings bdore the Council;
that tlle'Y agreed that tIll' Company should immediately c'nter into
nl'gotiations with the Iranian Government, the respectiVC' legal
points of \'iew being entirely reservl'd ; and that. in the event that
thl' negotiations should fail, the question should go back to the
Council. After prolonged discussion bl'tween the representatives of
the Iranian Government and the represl'ntatives of the Company.
an agrl'eml'nt--the Concession Contract-was signed by them at
Td1ran on April 29tl .. It was subsC'qul'ntly ratilkd by the Iranian
Government. On October 12th, the Rapporteur submitted his
report, together with the text of the llC'W concession, to tIll' Council,
declaring that "the dispute betwec'n His ),Iajesty's GO\'l'rnment
in the l'nitecl Kingdom and the Imperial Government of Persia
is now finally settled". Thereupon the representatives of Iran and
the l'nited Kingdom at the Council each exprl'ssC'd their satisfaction
at the settlement thus reached. The question was removed from
the agenda of the Council.

TIle' Cnited Kingdom maintains that, as a result of tlwse proceC'd­
ings, thC' Governnwnt of Iran undertook certain treaty obligations
towards the Government of the l'nited Kingdom. It enc1l'avours to
establish those obligations by contending that the agn'('!1wnt
signed by the Iranian Go\'C~rnl11ent with the Anglo-Persian Oil
22
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** *
La ('our recherchera maintenant si 10 rcgkm0nt, t'fkctut' en 1933

gri\.ct' a la ml\liation ciu Conseil de la Societe (ks Nations, dn diffe~

rend pntre le Goun'nlement elu Royanme-Pni t't le GOll\'crnenwnt
ell' l'Iran, an sujet dl' la concession I)'Arcy, a, comnw Jp :ioutiC'nl It'
Gonn'rnl'ml'nt du Ro\'aume-l'ni, abouti rt un accord 1.'1 I\' les deux
goun'rnl'ments qui pllisse Nn' considert· comme un traitt· ou lUll'
con\'ention an sens ell' Cl'S terme5 dans la dedaration dl' l'Iran.

Dt',terminer si k contrat (le concession de 1933 ou si le rcglenwnt du
diff6rend de la nH;me annee ont ou non constitue un accord entre
le Gonvernenwnt de I'Iran et k Gouvernement du Rovaume-Fni
c't'st rt'pondre <l. une question qui concerne la compt'tenc~et elont la
solution ne tlClwnel pas ell' l'examen du fond. Cette question pent etre
et doit Nre tranchee au stade actuel, inelepenelamnwnt ell'S faits qui
ont accompagnt' la nationalisation elont se plaint le Royanme-Uni.

Au mois de nowmbre 1932, le Gouvernement de l'Iran eleciela
d'annuler la concl'ssion D'Arcy. A la elate elu 19 decemhre 1932,
le Gouwrnement du Royaume-Uni, aprcs avoir, sans rt'sultat,
proteste auprt·s elu GOllvernement de l'Iran, sonmit l'affaire au
Conseil ell' la Societe des Nations. Celui-ci inscrivit la question n. son
ordre elu jour et dt'signa un rapporteur. Le 3 fevrier 1933, le
rapporteur porta ,\ la connaissance du Conseil que les Gouver­
nements de l'Iran et du Royaume-Uni etaient d'accorcl pour
suspendre touh~ procedure devant le Consei1; ils t·taient con­
venus que la compagnie devrait immediatement l'ntrer en
negociations avec le Gouvernement de I 'Iran, les points ell' vue
juridiques respectifs &tant enticrement reserves; au cas oil les
negociations echoueraient, la question reviendrait elevant le Conseil.
Aprl's des debats prolonges entre les representants du Gouverne­
ml'nt de l'Iran et ceux de la compagnie, un accord -- le coutrat de
concession - fut signe par eux, le 29 avril, a Teh6ran, et ratifit'·
plus tard par le GOll\'t'rnement ell' I 'Iran. Le 12 octobrc', le rapporteur
presenta au Conseil son rapport, en y joignant 10 texte du nouwau
contrat ell' concession, eleclarant que « le Conseil pouvait consiclt"rcr
comme definitivement rt'gle le differenel survenu entre le Gouvenw­
ment ell' Sa Majeste elans le Royaume-Uni et le Gouwrnement
imperial de Perse n. Sur quoi les representants ele l'Iran et du
Royaume-Uni au Conseil exprimerent la satisfaction que lenr
causait le rcglement ainsi intervenu. La question fut retirel' ck
l'ordre elu jour du Conseil.

Le Royaume-Pni soutient qu'a la suite de cette procedure, le
Gouvernement ell' l'Iran a assume certaines obligations con\'cntion­
neHes <l. l't"gard du Gouvernement du Royaume-lTni. Il s'efforct'
d'etablir Cl'S obligations en soutenant que l'accord signe par le
Gouvernement de l'Iran avec l'Anglo-Persian Oil Company, le
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Company on April 29th, 1933, has a double charactl'r, the charactl'r
of being at once a concessionary contract between the Iranian
Government and the Company and a treaty betwecn the two
Governments. It is further argued by the l'nited Kingdom that
evcn if the sl,ttlenwnt reached in 1933 only amounted to a tacit or
an implied agrel'ml'nt, it must be consicll'red to be within till'
meaning of the term "treaties or conventions" contained in tllt'
Iranian Declaration.

The Court cannot acccpt the view th:-,t the contract signed
between the Iranian Government and the Anglo-Persian Oil
Company has a double character. It is nothing more than a conces­
sionary contract between a government and a foreign corporation.
The l'nited Kingdom Government is not a party to the contract;
there is no privity of contract between the Government of Iran
and the Government of the United Kingdom. l'nder tIlt' contract
the Iranian Government cannot claim from the United Kingdom
Government any rights which it may claim from the Company,
nor can it be called upon to perform towards the United Kingdom
Government any obligations which it is bound to perform towards
the Company. The document bearing the signatures of the represen­
tatives of the Iranian Government and the Company has a sing\('
purpose: the purpose of regulating the relations between that
Government and the Company in regard to the concession. It does not
regulate in any way the relations between the two Governments.

This juridical situation is not altered by the fact that the conces­
sionary contract was negotiated and entered into through the
good offices of the Council of the League of Nations, acting through
its Rapporteur. The United Kingdom, in submitting its dispute
with the Iranian Government to the League Council, was only
exercising its right of diplomatic protection in favour of one of its
nationals. It was seeking redress for what it believed to be a wrong
which Iran had committed against a juristic person of British
nationality. The final report by the Rapporteur to the Council on
the successful conclusion of a new concessionary contract between
the Iranian Governmc'l1t and the Company gave satisfaction to the
United Kingdom Government. The efforts of the United Kingdom
Government to give diplomatic protection to a British national
had thus borne fruit, and the matter came to an end with its
removal from the agenda.

Throughout the proceedings before the Council, Iran did not
make any engagements to the United Kingdom other than to
negotiate with the Company, and that engagement was fully
executed. Iran did not give any promise or make any pledge of any
kind to the United Kingdom in regard to the new concession. The
fact that the concessionary contract was reported to the Council and
placed in its records does not convert its terms into the terms of
a treaty by which the Iranian Government is bound viS-Cl-vis the
United Kingdom Government.
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2() anil HU3, avait Ull carae-ten' doubk : il ctait ,\ la [ois un cOlltrat
dc' conC'l'ssion c'ntn' k (;oU\'c'rlll'nwnt ell' l'Iran l't la compagnic"
et un traitl~ entn' les deux gOUYl'rnl'ments, Ll' Royaunll'-l'ni sou­
til'nt c'n outn' qUl' mpnll' si It' regh'mc'nt de IlU3 ne constituait
qu'un ae-conl tacite ou implicitt>, il doit Nn' considl'rl' comml' COl11­

pris dans le sens dl's termes " traitl's PU con\'l'ntions II emplo~'esdans
In declaration dl' l'Iran,

La Cour Ill' saurait adnll'ttre 1'opinion suivant laquelle k contrat
signc entre k (;ouwrI1l'nll'nt dl' l'lran l't l'Anglo-I\'rsian Oil Com­
prmy aurait un caractl'n' double, Cc contrat n'est rien ek IJlus qu'un
contrat de conCl'ssion entn' un gou\'l'rnemel1t et 11lll' sociNc privl'l'
Ctrangen'. Ll' (~oU\'ernel11l'nt du Royaunw-l'ni n'est pas partie
au contrat ; aucun lien contractuc'l n'existe l'ntn' le' Gouvernenll'nt
clc' l'Iran et k GoU\'ernel11l'nt du Rovaunll'-l'ni. En vertu du contrat,
il' (;Oll\'l'rJll'ment e!l' 1'1 ran ne sauntit r<'vendiquer contre le Gou\'l'r­
IH'nll'nt clu Royaunll'-l.'ni aUCllll eks clroits qu'il Iwut n'wncliqul'r
contre la compagnie, pas plus qu'illll' peut etn' invitl' a s'acquitter
,\ l'egarcl elu (~oU\'l'rnel11l'nt du Royaume-l'ni cll's obligations dont
il est tt'nu c'll\'ers la compagnie, Le document portant la signature
lll's reprl'sl'ntants du Gouwrnement de 1'Iran pt de la compagnie
Ill' visc' qU'1llll' Sl'ule 1111 : regkr les rapports entre Cl' gouvC'rJ1l'llll'nt
l't la compagnie l'n Cc' qui est de la concession. lllll' regk C'n aucune
[a<;on Il'S rapports ('ntre les deux gouvernenll'nts,

Cettc' situation dc' droit n'est pas moelifice du fait que le contrat
ele conC'l'SSiOll a ctl~ ncgocil' l't conclu grtlCC' aux bems oflkes du
Conseil ell' la Socic~te des Nations, agissant par l'organl' de son
rapportt'ur. Le H.oyaunll'-l'ni, en soumettant au Conseil eIe la
SOCiC~tl' cle's Xations k clifferend qui 1'opposait au GouVl'rJll'nll'nt llt'
l'lran, Ill' faisait qu'exC'rcer son droit de protection diplomatiquc'
en faveur d'Ull ell' Sl'S ressortissants. Il chl'rchait ,\ ohtenir n~paration
ele Cl' qu'il estimait etre un prejudice cause par l'Iran aUIll' persol1lll'
jurieliquc' ele nationalitl' britanniqul'. Le rapport final prcsentr au
COllseil par IC' rapporte'ur et relatif ,\ 1'!wureusc' conclusion el'un
nouveau contrat c!l' concession cntre le GoU\'c'rnl'ml'nt de l'l ran et
la compagnic' donnait satisfaction all GouVl'l'nC'ml'nt du I~oyaunll'­

rni, Les efforts deployl's par le GouverJ1l'l1wnt du Royaunw-L'ni
pour aSsurer la protection diplomatiquc fl un rcssortissant britan­
nique a\'aient donc n~ussi et I'affaire fut tl'rmin('e ]lar sa radia­
tion de l'ordre du jour.

Au cours des d6bats elevant le Conseil, l'Iran IW prit cl1\'crs le
Royaume-l'ni aucun autre cngagement qUL' de nl'gocier avcc
la compagnie, et cet engagement fut entierl'ment rempli. L'Iran
ne prit aucun engagement ni ne fit aUCllnc prol11esse cl'aucllne sorte
ft l'egard du Hoyaume-Pni, au sujet de la nomelll' conccssion,
Le fait que le contrat de concession fit 1'objet cl'un rapport au
Conseil et se trollve dans ses archives n'c'n transfonnc pas les
termes en ceux d'un traite liant le Gouvel'lll'ment ell' l'1ran envc'rs
le Gouverncment du Hoyaume-l'ni.
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TIll' l'nited Kingdom has stressed the similarity between till'
caSl' of The Free Zones 0/ Upper Sm'oy elnd the District 0/ Gc.': and
the present caSl', and has cited the Order mack by the Permanent
Court of Intl'rnational Justicc on December 6th, 1930, in till'
forn1l'r casc' to show that the concessionary contract of I<)33
"laid clown what was to be the law between tIll' Cnited Kingdom
and Iran", TIll' Court does not Sl'e any analogy between tll<' two
cases, TIll' subject-matter of the dispute in that part of the 1'rl'e
Zones case which has been rdied upon by the Cnitl'd Kingdnm
related to customs matters, which were of direct concern to the
two countric's, while the subject-matter of the dispute between the
Fnited Kingdom and Iran in 1932 and 1933 arose out of a pri\'atl'
concc'ssion, The conclusion of tilt' ncw concessionan' contract
rl'mo\'ed the cause of a complaint by thl' t'nited Kingdt)D1 against
Iran. It did not regulate any public matters directly concerning
the two GO\'l'rnments. It could not possibly be considered to lay
down the law between the two States.

It is thus clear that the proceedings before the Council of till'
Leaguc' of Xations which led up to the settlement in 1933 of till'
dispute between the Fnited Kingdom and Iran rdating to the
D'Arcy Concession, did not result in the conclusion of any' treaty
or conyention between the two countries.

** *

The Court has found that the United Kingdom is not entitled to
inyoke any of the treaties concluded by Iran with Denmark and
Switzerland in 1934 and with Turkey in 1937 and that no trmty
or conyention was concluded in 1933 between Iran and the Fnited
Kingdom. Xo other treaties haying been relied upon by the "Cnited
Kingdom as treaties or conventions subseql1l'nt to the ratification
of the Iranian Declaration, the Court must conclude that the dispute
brought before it by the United Kingdom is not one of those
disputes arising "in regard to situations or facts relating directly
or indirectly to the application of treaties or conventions accepted
by Persia and subsequent to the ratifIcation of this Declaration".
Consequently, the Court cannot derive jurisdiction in the prl'sent
case from the terms of the Declaration ratifIed by [ran on Septem­
ber 19th, 1932.

** *
During the oral proceedings, the Fnited Kingdom GO"l'rnnwllt

presented a Submission "that the Iranian Government, having in
its Conclusions submitted to the Court for decision several questions
which are not objections to the jurisdiction of the Court, and which
could only be decided if the Court had jurisdiction, has by this
action confl'lTed jurisdiction upon the Court on the basis of the
principle of /orum prorogatum". Although the Agent of the Fnitecl
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Le H.oyaunw-l'ni a souligm~ la similarite qui existt, l'ntre l'affain'
des zOlles /rallchcs de Ha/lle-Savoie el d/l Pays de Gex et la prl'sente
affaire ; il a Citl' l'orllonnance rl'nelUl' elans cl'tk affaire par la Cour
Iwrmanente ell' Justice internationak le 6 decl'mbre 1930, pour
Llemontrer qUl' ll' contrat de concl'ssion ell' 1933 « enon<;ait Cl' qui
deyait Nre le droit l'11tre le Ro\'aume-rni l't l'Iran n. La ('our ne
saurait \'oir aucune analogie entre ks deux affaires, Dans la partil'
lle l'affain' des Will'S franches invoqul'l' par le Royaume-l'ni, l'objet
du diffl'n'ml \'isait des questions douanieres interessant directt'­
nwnt les deux pays; an contraire, l'objet du differend opposant
k R.oyannw-l'ni et ]'lran l'n 1932 et 1933 provenait el'une conces­
sion pri\'l'l', La conclusion du nonveau contrat de concession a
snppriml' le grid dn Royaunw-Fni envers l'Iran, 11 n'avuit pas pour
objd de rl'gler des questiolls publiques interessant directement les
lll'nx goU\·erlll'ments. 111W pouvait, en aucune fa<;on, Nre considl're
comml' 11xant le droit entn' les deux pays.

11 est donc clair qUl' la proceelurl' qui s'est dt'roulee eleYant k
Conseil de la ~elCil'te ell'S ~ations et a abouti au reglenwnt du dif­
fl'rend de 1933 entre le Royaume-Uni et l'Iran, relatif 'l la conces­
sion D'Arcy, n'a pas l'U pour resultat la conclusion d'un traitl' ou
d'une cOIwention entre ks deux pays.

** *
La ('our conclut quc k Royaume-Uni n'cst fonde a inyoqul'r

aucnn lks traitl's conclus par l'Iran awl' le Danel11ark et la Suisse
l'n H)34, et a\'l'C la Turquie en 1937, et qu'aucun traitl' ou COlwen­
tion n'a al' conclu en 1933 entre l'Iran et le Royaume-Fni. Le
Royallnw-l'ni n'ayant invoque aucun autre traitc:" ou convention
postprieur 'l la ratiflcation de la dc:"claration ell' l'lran, la Cour est
dans l'oblig"Lion dl' conclure que le diffl'rl'nd qui lui a et6 soumis
par k Royaumc-L'ni n'est pas un des elifft'rends (( au sujet ell' situa­
tions ou de faits ayant directcnll'nt ou indirectement trait a l'appli­
cation ell's traites ou conventions acccptc's par la Perse et poste­
rieurs 'l la ratiflcation de Cl'tte declaration ll. En consl~quence, la
('our lW saurait tirer sa competence, elans la presente affairl" des
tertlws ell' la declaration ratifiee par l'Ir<1.n le 19 septt'mbre 1932.

** *
Au cours ell'S elebats oraux le Gouvernement elu Royaume-Uni

a dc'pose une conclusion aux tennes ell' laquellc ( le Gouvernement
de l'Iran, avant, clans ses conclusions, soumis a la decision ell' la
('our plusielirs questions qui ne sont pas des exceptions a la compe­
tence ell' la Cour et qui ne pourraient etre tranchees que si la Cour
etait competente, a, cc faisant, confere competence a la Cour, sur
la base clu principe elu /01'lt1J1. prorogalu11t ll. Bien que l'agent elu
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Kingdom l;owrnment statl'd subsequently that he did not wish
to pn'ss his contention on this point, the Submission was not
formalh' withdrawn. The Court must, tlwrefoH" deal with it.

The in'inciple of fOrl/JIl prorogatltlll, if it could be applied to the
pn'sl'nt case, would han' to be based on some conduct or statement
of the Gowrnment of Iran which involves an element of consent
fl'garding the jurisdiction of the Court. But that GO\'ernml'nt has
consistently cknied the jurisdiction of the Court. Ha\'ingfiled a
Preliminary Objection for the purposl' of disputing the jurisdiction,
it has throughout the proceedings maintained that Objc'ction.
It is trul' that it has submitted other Objections which haw no
din'ct bearing on the question of jurisdiction. But they are clearly
desig!ll'd as measun's of defence which it would be !wcessary to
examine only if Iran's Objection to the jurisdiction were rejected.
Xo element of consent can be deduced from such conduct on the
part of the GO\'l'rnnll'nt of Iran. Consequently, the Submission of
the l'nited Kingdom on this point cannot be accepted.

Accordingly, the Court has arrived at the conclusion that it
has no jurisdiction to deal with the case submitted to it by the
Application of the Government of the l'nited Kingdom datl'd
:Uay 26th, 1951. It is unnecessary for the Court to consicler any
of the other objl'ctions raised to its jurisdiction. Since the Court is
without jurisdiction in tlll' pn'sent case, it need not examine any
arguments put forward by the Iranian Government against the
admissibility of the claims of the enited Kingdom GO\'l'rnnwnt.

** *
In its abow-mentioned Order of July 5th, IC)5I, the Court stated

that the pro\'isional measures were indicated "pending its final
dl'cision in the pnlcl'edings instituted on May 26th, 1951, by tIll'
Government of the l.:nited Kingclom of Great Britain and Xorthern
Ireland against the Imlwrial GO\'l'rnnwnt of Iran". It follows that
this Order ceases to Ill' operative upon the delivery of this Judg­
ment and that the Provisional l\Ieasun's lapse at the same time.
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Gouwrnement clu Royaunw-l'ni ait d6clarl' par la suite qu'il ne
tenait pas a insister sur cc point, sa conclusion n'a pas l-tl> formelle­
ment n>tiree. La Cour est clonc tenue de l'examineL

Pour pouyoir s'appliquer en l'espece, le principe du jumJn Pl'o/'o­
gall/ill deyrait etre fonde sur quelque acte ou dl'claration du Gouwr­
nement de l'Iran impliquant un EMment de consentement a l'egard
ell' la compl>tence de la Cour. l\Iais Cl' Gouyernement n'a pas cesse
tIP contester la competence de la Cour. Apres avoir depose une
exception preliminain> aux l1ns d'incompetence, il a maintenu cette
exception pendant toute la duree de la procMure. Il est vrai qu'il
a pn~sente d'autres objections sans rapport direct avec la question
de competence. Mais eUes 6taient clairement indiquees comme des
moyens de defense qui auraient a etre traites seulement si l'excep­
tion d'incompetence de l'Iran etait rejetee. Aucun element de
consentement ne saurait Nn' d6elnit de l'attitllde adoptee par l'Iran.
En consequence, la conclusion elu Royaul11e-Uni sur Cl' point ne
saurait etre admise.

La Cour en vient donc ala conclusion qu'eHe n'est pas competente
pour connaitre de l'instance introeluite par le Royaume-Uni, par
requNe elu 26 mai 1951. Il n'est necessaire pour eHe d'examiner
aucune des autres exceptions soulevees contre sa competence. La
competence de la Cour n'6tant pas etablie en l'espece, la Cour
n'estil11e pas nect'ssaire non plus d'examiner les objections elevees
par le GoU\'ernement de l'Iran contre la recevabilite des demaneles
presentl~es par le Gouvernel11ent du l~oyaume-Uni.

** *
Dans l'ordonnance du 5 juillet 1951 elont il a ete fait mention

plus haut, la Cour a dt>clare tlue les mesures conservatoires etaient
indiquees ({ en attendant l'arrN dCfmitif dans l'affairt' introduite
le 26 mai 1951 par le Gouvernement du Royaume-Uni de Grande­
Bretagne et d'Irlande du Kord contre le Gouvcrnement imperial
ell' l'Iran n. Il s'ensuit que cette ordonnance cesse ell' proeluire ses
effets des le prononce du present arret et que les mesures conser­
vatoircs sont en meme temp~ frappecs de caducite.
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** *
For these reasons,

THE COURT,

by nine Yotes to fiye,

finds that it has no jurisdiction in the present case.

Done in English and French, the English tL'xt being authoritatiYe,
at the Peace Palace, The Hague, this t\venty-seconcl day of July, 0I1l'

thousand nine hundred and fifty-two, in three copies, one of which
will be placed in the archiYes of the Court and the others will be
transmitted to the Goyernment of the Fnited Kingdom of Great
Britain and Northern Ireland and to the Imperial Government of
Iran, respectively.

(Si{!.ned) J. G. GUERRERO,

Vice-President.

(Signed) E. HAl\IBRO,

Registrar.

Sir Arnold l\IcKAIR, President, availing himsl'!f of the right
conferred on him by Article 57 of the Statute, appl'llcls to the J uclg­
ment the statement of his individual opinion.

Judges ALVAREZ, HACKWORTH, I~EAD and LEYI CARNEIRO,
availing themselves of the right conferred on them by Article 57
of the Statute, append to the Judgment statements of their dissent­
ing opinions.

(Initialled) ]. G. G.

(Initialled) E. H.
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** *
Par Cl'S motifs,

LA COeI~,

par lll'uf voix contre cinq,

se declare incompetcntc en la presente affairc.

Fait en anglais et en fran<;ais, le texte anglais faisant foi, au
Palais de la Paix, a La Haye, le vingt-deux juillet mil neuf cent
cinquante-deux, en trois exemplaires, d<,,,t l'un restera depose aux
archives de la Cour et dont les autres Sl'l It transmis respective­
ment au Gouvernement du H.oyaume-Uni ,le Grande-Bretagne et
d'lrlande du Norcl et au Gouvernement imperial de l'Iran.

Le Vice-President,

(Sigmf) J. G. GllERRERO.

Le Greffier,

(Signe) E. HAi\IBRO.

Sir Arnold l\IcNAIR, President, se prevalant du droit que lui
confcre l'article 57 du Statut, joint al'arret l'cxpose de son opinion
individuelle.

l\Il\J. ALVAREZ, HACKWORTH, I~EAD et LE\'I CARNEIRO, jug-cs, se
prevalant du droit que leur confcre l'article 57 du Statut, joignent
a l'an"et les exposes de leur opinion dissidente.

(ParapM) J. G. G.

(ParapM) E. H.
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INDIVIDUAL OPINION OF PRESIDENT l\IcNAIR

I concur in the conclusion reached in the Judgment of the Court
and wish to add some words of my own, as the reasons leading me
to this conclusion are not entirely the same as those contained in
that Judgment.

I shall begin by making some remarks of a preliminary character.
Fnder the Covenant of the League of Nations and the Statute of
the Permanent Court of International Justice no State was under
any obligation to accept the jurisdiction of that Court. However,
Article 36, paragraph 2, of the Statute afforded to States an oppor­
tunity of doing so by means of a voluntary act. That paragraph
(which is reproduced in the Statute of the present Court in terms
which are identical in all material respects) was in the nature of a
standing invitation made on behalf of the Court to Members of the
League of Nations to accept as compulsory, on the basis of recipro­
city, the whole or any part of the jurisdiction of the Court as therein
defined. It should be noted that the machinery provided by that
paragraph is that of "contracting-in", not of "contracting-out". A
State, being free either to make a Declaration or not, is entitled,
if it decides to make one, to limit the scope of its Declaration in
any way it chooses, subject always to reciprocity. Another State
seeking to found the jurisdiction of the Court upon it must shew
that the Declarations of both States concur in comprising the dispute
in question within their scope. Article 36, paragraph 5, of the
Statute of the present Court, which came into force in 1945, pro­
vides that Declarations made under Article 36 of the Statute of the
Permanent Court and which were then still in force should be deemed
to be acceptances of the compulsory jurisdiction of the present
Court, and it is common ground between the Parties that the
Iranian Declaration ratified on 19 September, 1932, was in force
when the United Kingdom filed its Application in this Court on
26 May, 1951. It is also common ground that the present dispute
falls within the scope of the United Kingdom's Declaration.

An international tribunal cannot regard a question of jurisdiction
solely as a question inter partes. That aspect does not exhaust the
matter. The Court itself, acting proprio motu, must be satisfied
that any State which is brought before it by virtue of such a
Declaration has consented to the jurisdiction. This aspect of the
matter was mentioned in the Judgment of the Permanent Court
in 1927 in the Chorz6w Factory Case (Jurisdiction), Series A,
27
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OPINION INDIVIDUELLE
DE SIR ARNOLD McNAIR, PRESIDENT

[TradztctionJ
Tout en me ralliant aux conclusions enoncees dans l'arret de

la Cour, je desire y ajouter quelques mots, car les raisons qui
m'amenent a cette conclusion ne sont pas absolument identiques
a celles de l'arret.

Je commencerai par quelques remarques de caractere prelimi­
naire. En vertu du Pacte de la Societe des Nations et du Statut de
la Cour permanente cle Justice internationale, aucun Etat n'etait
tenu cl'accepter la competence ,de la Cour. Neanmoins, l'article 36,
par. 2, du Statut, offrait aux Etats la possibilite de le faire par un
acte volontaire. Ce paragraphe (reproduit dans le Statut de la Cour
actuelle en cles termes identiques en substance a tous egards perti­
nents) etait, par nature, une invitation permanente adressee, au nom
cle la Cour, aux Membrcs cle la Societe cles Nations, aaccepter comme
obligatoire, sur la base cle la reciprocite, tout ou partie de la com­
petence de la Cour telle qu'elle y etait definie. Il convient cle noter
que ce paragraphr. prevoit la possibilite de « l'adhCsion con!rac­
tuelle» et non pas celle cle la «repudiation contractueUe ». Un Etat,
ayant loisir de faire une declaration ou cle s'en abstenir, est en droit,
dans l'affirmative, de limiter la portee de sa declaration en quelque
f?-90n qu'illui plaira, toujours sous reserve de nkiprocite. Un autre
Etat qui y cherche le fonclcment de l,a competence de la Cour doit
etablir que les declarations cles deux Etats concordcnt pour inclure
clans leur champ d'application le differend en question. L'article 36,
par. 5, du Statut de la Cour actuelle, entre en vigueur en 1945,
clispose que les declarations faites en vertu de l'article 36 du Statut
de la Cour permanente, et qui sont encore en vigueur, doivent etre
considerees ,";omme des acceptations cle la competence obligatoire de
la Cour actuelle, et il est communement admis par les Parties que la
declaration iranienne ratifiee le 19 septembre 1932 Ctait en vigueur
lorsque le Royaume~Uni a soumis sa requete a la Cour le 26 mai
1951. Il est egalement admis de part et d'autre que le differend
actuel est egalement du clomaine de la declaration du Royaume-Uni.

Un tribunal international ne saurait considerer une question de
competence comme une simple question inter partes. Cet aspect
n'epuise pas la matiere. La Cour elle-meme, agissant proprio motH,
doit s'assurer que tout Etat cite a comparaltre devant eUe en vertu
cl'une telle declaration a bien consenti asa competence. Cet aspect
de la question a ete signalc clans l'arret rendu en 1927 par la Cour
permanente clans l'affaire cle l' Usine de Chorzow (competence), S6rie
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XO. q, p. 32 (pot a case arising on a Declaration) in tIll' following
lKlssage:

"It has been argued repeatedly in the course "of the present
proceedings that ill case of doubt the Court should decline juris­
dictiou. It is true that the C011rt's jurisdiction is always a limited
oue, existing only in so far as States have accepted it ; consequently,
thl' Court will, in the event of an objection--or when it has auto­
matically [d'o!Jicc] to consider the questioll--only atJi rill its jurisdic­
tion provided that the force of the arguments militating in favour of
it is prl'IHlI1derant. The fact that weighty arguments can be advanced
to support the contention that it has no jurisdiction cannot of
itself create a doubt calculated to upset its jurisdiction. When
considering whether it has jurisdiction or not, the Court's aim is
always to ascertain whether an intention on the part of the Parties
exists to confer jurisdiction upon it. The question as to the exist­
l'Ilce of a doubt nullifying its jurisdiction need not be considered
when, as in the present case, this intention can be demonstrated
in a manner convincing to the Court."

** *
The principal question before the Court is the meaning of the

following words occurring in the Iranian Declaration of acceptance
of the jurisdiction of the Court, dated 2 October, 1930, and ratified
on I<) September, 1932 :

"sur tous les differends qui s'eleveraient apres la ratification de la
presente declaration, au sujet de situations ou ell' faits ayant
dirl'ctement ou indirectement trait a l'application des traitl's ou
conventions acceptes par la Perse et postericurs [l la rat"ification
de ccUc declaration, exception faite pour.... ".

Does the rl'fen'ncc to treaties or conventions denote treaties
or conventions accepted by Iran regardless 0/ the date 0/ their
acceptance, as the Cnited Kingdom contends, or only treaties or
cOIl\'entions accepted by Iran alter the date 0/ the ratification a/the
1)cclaralian, as Iran contends? That is, do the words" posterieurs a
la ratification de cctte dl'claration" refer to "situations ou faits",
as the United Kingdom contends, or to "traitcs ou conventions",
as Iran contends? The importance of this matter lies in the fact
that the United Kingdom relics, at any rate as a basis of the
jurisdiction of the Court, upon certain treaties accepted by Iran
before 19 September, 1932.

I need not repeat the discussion of the matter contained in the
Judgment of the Court because I accept the conclusion at which
the Court has arrived. Both interpretations are grammatically
pos~ible, as Counsel for the United Kingdom admitted. MOH'O\'er,
both are possible as a matter of substance; both make sense,
though the effects of the two interpretations arc quite different.
In ~hort, there is a real ambiguity in the text, and, for that reason,
28



OPINION INIH\'IDL'ELLE DE SIR ARNOLD l\ICNAIR, PRESIDENT Il7

A, n" 9, p. 32 (affairl' qui ne concernait pas UlW cll'claration)
clans le passage sui"ant :

« It a et6 allcgue a plusieurs reprises, dans la presente proC(\lurl"
que la Cour devrait dans le doute declincr sa competence. II est
"rai que la juridiction de la Cour est tOUjO~ll'S une juricIiction
limitee, n'existant que dans la mesure ou les Etats ]'ont admisc;
par consequent, la Cour ne l'affil1llera en cas de contestation -­
ou 10rsqu'elIe doit l'examincr cl'office - qu'a la condition que la
force des raisons militant en faveur de la competence soit prl'pon­
derante. Le fait que des arguments sl~rieux peuvent etre invoques
pour soutenir la these que la competence n'existe pas, ne saurait
deja Creel' un doute qui serait de nature a faire echec a la compe­
tence. C'est toujours I'existence d'une volonte des Parties de
conferer juridiction ,l la Cour, qui fait l'objet de l'examen ell' la
question de savoir s'il y a competence ou non. Le doute cIestructif
de la competencc n'entre pas en ligne de compte lorsqw' edtl'
volonte - comme clans le cas actuc1 - peut etre etablie d'UllC
maniere qui satisfait la conviction de la COurT »

** *
La question csscntieUe soumise a la Cour est celle elu sens ell'S

mats suivants, provenant ell' la declaration d'acceptation par l'Iran
ell' la competence ell' la Cour, elatee elu 2 oetobre 1930 et ratifiel' le
19 septembre 1932 :

« sur tous les cIifferenels qui s'eleveraient apres la ratification ell' la
presente declaration, au sujet de situations nu de faits ayant elirec­
tement ou illdireetement trait a l'appIication des traites ou conven­
tions acceptes par la Perse et posterieurs a la ratification de cette
declaration, exception faite pour.... ».

Cette mention eles traites ou conventions vise-t-elle (1,'s
traites ou conventions acceptes par l'Iran sans tenir compte dv Icl
date de leuy acceptation, comme le soutient le Royaume-Cni, Oil

seulement ell'S II traites ou conventions» acceptes par l'Iran pos!t!­
rieurement a la date de ratification de la declaration, ainsi qIll' Il'
pretend l'Iran ? Autrement elit, les mots « posterieurs a la ratiIica­
tion ell' cette declaration )) se rapportent-ils a II situations ott fai ts ".
camme le soutient le Royaume-Uni, ou a« traites ou conventions ",
ainsi que le pretenel l'Iran ? L'importance ell' cette question ti('nl
au fait que le Royaume-Uni invoque, au moins comme fonelell11'nt
de la competence ele la Cour, certains traites acceptes par l'Iran
avant le 19 septembre 1932.

Je n'ai pas besoin de repeter la eliscussion sur cc point. tdle
'Iu'eUe est eleveloppee dans l'arrH ele la Cour, car j'acceptl' la
conclusion ell' la COurT Les deux interpretations sont grammaticak­
ment possil.>les, comme l'a reconnu le representant elu RoyaulJ1e­
Uni. En outre, toutes deux sont possibles elu point ele vue <Ill fond;
toutes deux ant un sens, bien que les resultats eles eleux int(·rprt.'·ta­
tions soient fort elifferents. En resume, le texte conticnt unc ~ullhi-
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it is both justifiable and necessary to go outside the text and see
whether any light is shed by the surrounding circumstances.

In 1928 the As:::.embly of the League of Nations launched a
campaign for securing more acceptances of the compulsory juris­
diction of tIll' Permanent Court. This campaign bore fruit, for in
the years 1928 to 1932 inclusive some 26 States deposited Decla­
rations accepting the compulsory jurisdiction of the Court in some
form or another. Among the Governments which responded to the
appeal was the Iranian Government. Its contribution was a very
modest onc, though it enabled its delegate at Geneva to announce
to the Assembly on 16 September, 1930, that he had received a
telegram from Teheran to the effect that his country had "acceded
to the Optional Clause of the Statute of the Permanent Court of
International Justice".

Iran's limitation of its acceptance to situations and facts relating
directly or indirectly to treaties or conventions was unique, and
onc is naturally led to inquire whether there was any reason for
this unusually restrictive attitude, and whether there is anything
that indicates which of the two possible interpretations of the
formula is the correct one.

The explanation given by the Iranian Government in para­
graph 19 of its Preliminary Observations dated 22 February,
1952, in which this Objection to the jurisdiction was raised, is
as follows:

"The Iranian Government had, indeed, overwhelming reasons
of international policy to limit its acceptance in the way it did:
on October 2nd, 1928 l? 1930], it had denounced all existing trea­
ties, binding it to other States, which were based on a capitulatory
system; this resulted in a great number of negotiations for the
replacement of former conventions by nrw agreements based on
the equality of the contracting parties.

The Iranian Government drafted the clause under which it
adhered to the Statute of the Court in such a way as to exclude
the Court's jurisdiction in respect of international conventions
signed before that date, because it had denounced those conventions
and because it wanted to put an end generally and finally to the
capitulatory system. That is the reason why it was naturally
inclined to accept the Court's jurisdiction only in respect of treaties
subsequent in date to its adherence, that is to say, to confine
ourselves to the essentially political aspect, subsequent to the
change which came about in 1928 in Iran's negotiations with other
States."

This statement-made in 1952-requires investigation, and we
must ascertain whether there was during the relevant period
1928 to 1932 anything peculiar in the treaty positic'l r the
treaty-making activities of Iran. The gradual break-up of the
regime of Capitulations throughout the world during the decade

29



OPINION INDIVIDUELLE DE SIR ARNOLD MCNAIR, PRÉSIDENT u8

guïté véritable et, pour ce motif, il est à la fois justilîable et néces­
saire de s'écarter du texte et de voir si les circonstances exté­
rieures apportent quelque lumière.

En 1928, l'Assemblée de la Société des Nations lança une cam­
pagne en vue d'obtenir de plus nombreuses acceptations de la
compétence obligatoire de la Cour permanente. Cette campagne
porta ses f~uits car, au cours des années 1928 à 1932 inclusivement,
vingt-six Etats environ déposèrent des déclarations acceptant la
compétence obligatoire de la Cour sous une forme ou sous une autre.
Parmi les gouvernements qui répondirent à l'appel se trouvait le
Gouvernement iranien. Sa contribution était fort modeste; elle
permit cependant au délégué de ce pays à Genève d'annoncer à
l'Assemblée le 16 septembre 1930 qu'il avait reçu de Téhéran un
télégramme aux termes duquel son pays avait {( adhéré à la clause
facultative du Statut de la Cour permanente de Justice inter­
nationale ».

La limitation par l'Iran de son acceptation aux situations ou faits
ayant directement ou indirectement trait à des traités ou CO:t;lven­
tians était unique et le lecteur est naturellement amené à se deman­
der si cette attitude exceptionnellement restrictive s'expliquait par
quelque raison et si quelque indication pem1ettait de préciser la­
quelle des deux interprétations possibles de la formtùe était exacte.

L'explication donnée par le Gouvernement iranien au para­
graphe 19 de ses {( Observations préliminaires » en date du 22 février
1952, dans lesquelles cette exception d'incompétence a été soulevée,
est la suivante:

« Le Gouvernement iranien avait, en effet, cl'impérieuses raisons de
politique internationale pour limiter son option comme il l'a fait:
le 2 octobre 1928 [? 1930] il avait dénoncé tous les traités existants
qui le liaient aux autres htats et qui étaient basés sur le régime
des capitulations; de ce fait s'ouvrirent de multiples négociations
tendant à substituer aux anciennes conventions de nouveaux
accords fond és, eux, sur l'égalité des parties contrariantes.

Le Gouvernement iranien a rédigé la clause par laquelle il adhé­
rait au Statut de la Cour, de manière à exclure la compétence
de la Cour, pour toutes les conventions internationales signées
avant cette·date parce qu'il avait dénoncé ces conventions et qu'il
voulait mettre fin d'une manière générale et définitive au régime
capitulaire. C'est la raison pour laquelle il fut normalement conduit
à n'accepter la juridiction de la Cour que pour les traités posté­
rieurs à son adhésion, c'est-à-dire, pour nous en tenir à l'aspect
politique essentiel, postérieurs au renyersement intervenu en 1928
dans les négociations avec les autres Etats. »

Cet exposé - fait en 1952 - appelle un examen: nou&, dev?ns
rechercher si, au cours de la période pertinente de 1928 à 1~32, Il y
a eu quelque chose de particulier dans la situation convenhol1l~elle
ou dans les activités de l'Iran en matière de conclusion de traItés.
L'effondrement graduel du régime des capitulations à travers le
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following the Ilrst World War is described in Professor A. ]. 1'oyn­
bl'l"s Sun'e.\' oj International Affairs for 192~, pages 349 and 350,
and in Whel'1er-BellIll'tt's Documents on Intcmational Affairs,
Il)2~, pages 200-212. Iran moved in 1927, and on May 10 of that
year "formally notifIed all Stat(·s holding capitulatory privilegl's
in Pl'rsia [bl'1ien~d to number at least 13] that those privileges
\\"DulL1 be abolished on the loth lUay, 1928". As a sequel to this
dl'llulleiatioll it becan1(' necessary for Iran to overhaul her treah'
system, to rL'vise her treaties and to replace the former capl­
tnlato1"\' s\'stem bv a series of treaties of commerce and estabJish­
111l'nt l)l'fIttillg tIle new status of legal equality which she had
asserted and acquired.

In conselluence, as an examination of the League oj Nations
Treaty Serius shews, the years 1928 to 1932 were marked by intense
acti\'ity on the part of Iran in the negotiation of new treaties
of friendship or commerce or establishment. In the case of some
States formerly holding capitulatory privileges Iran had to be
content with pnl\'isional solutions embodied in Exchanges of
~otes, some of which had not been replaced by formal treaties
at tl1(' end of 1c)32 or much later. In short, Iran's treaty system
was in a state' of suspense and transition, and it was' c1i'f!lcult
for her to know precisely how she stood in relation to certain
StaLL's, and what vestiges of the old regime still remained.

I think it is also necessary to bear in mind the large part that
had been played by most-favoured-nation clauses in creating the
Ill'twork of the capitulatory system in Iran and elsewhere.

A pernsal of Hertslet, Treaties, etc., between Great Britain and
Persia, and between Persia and other Foreign PmC'trs (1891),
shews how widespread these clauses were in the treaties of Iran.
I t is true that these clauses are in no way confined to the system
of Capitulations and have been used for hundreds of years by
States in their treaty relations without any reference to Capi­
tulations. Nevertheless, from the point of view of a State which
had heen subject to a system of Capitulations for at k~lst a
century and had only recently denounced them and emerged
into a new status, it would be surprising if the most-favoured­
nation principle was not regarded as an obnoxious concomitant
of that system. Such a State, while still engaged in negotiating
a new tn'aty rt'gime restricting the most-favollred-nation principle
to normal commercial intercourse, would naturally be shy of
accepting any compulsory jurisdiction in terms wide enough to
expose itself to the invocation of any part of its old treaty system
that might still survive.
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mOnc1l" au cours de la dl'cade qui a suivi la premil'rL' gm'lTl' mon­
diale, l'St dl;crit dalls l'ouYrage elu Professl'ur A. J. ToynlH'e,
Sun'''.\' 0/ International Atfairs pour 1928, pages 349-350, pt dalls
cdui de \Vhl'der-Bel1lll'tt, Documents 011 International .,Itiairs, I<)2~,

pages ZOO-ZI2. I.'Iran agit en H)27) et le 10 mai de cl'tte annl\l'
(( notifia forn1l'llemellt a. tous les Etats dctenteurs de pri"ilc\gc's
capitulaires en Perse [s'l'levant, croit-on a. 13 au moil1sj <j11e Cl'S
privil&ges seraient aholis le 10 mai 19Z8 »). Comme COl1Sl'L]l1l'nCl' ch>
cette dl'110nciation, il deYint nccessaire pour l'Iran de prOCl-ller ,'t
une refonte ell' son systeme conw'ntionnel, de reYisc'r Sl'S traitl-s et
de remplacer le systeme capitulaire ant6rieur par lllle sl'rie ck
traitl;s ell' commerce et el'etablissement en rapport avce le noun'au
statut el'6galitc juridique qu'il avait affirme et acquis.

En consl'quence, ainsi qu'il ressort el'un exanwn elu ReClleil
des traiNs de la Societe des Nations, les annees 1928 a. 1932 fnrent
marqucl's, de la part ele l'Iran, par une activitl' intl'nse de l1l;go­
ciation dl' nouveaux trait6s d'amiti6, ell' comnwrcl' ou d'6tahlisse­
ment. Dans le cas de certains Etats, autrefois dl'tc'nteurs de
pridll'ges capitulaires, l'Iran elut se contenter dl' solutions provi­
soirL's contenues elans des echanges de notes elont certains n'avail'nt
pas l'ncore Ne remplaces par ell'S trait6s en due forn1l' a. la 11n
de 1932, ni m0me bl'auconp plus tard. En resuml" k syst('me
conyentionnel dl' l'Iran se trouvait elans un 6tat d'attl'ntl' l't
de transition et il 6tait elifftcile pour cet Etat de savoir eJe fa <;cm
pr6cise qlll'lle Ctait sa situation vis-a.-vis ell' certains Etats et
qnels vcstiges suhsistaient encore du regime ancien.

Je crois gu'il est l'galement n6cessaire ell' se rappeler k rtlk
important jouc par ks clauses de la nation la plus favorisce clans
l'l'tablissement du reseau tenelu par le systeme capitulairt~ C'11
Iran et ailleurs.

Une lecture attentive de l'ouvrage de Hertslet, Treaties, ('te.,
between Great Britain and Persia, and between Persia and other
Foreign Powers (1891), montre combien ces clauses Ctaient genl'ra1t's
dans les traites conclus par l'Iran. Il est vrai que cc's clauses
ne sont nullement limitees au systeme des capitulatiul1s et ont
Ne employees delmis des siecles par les lttats dans kurs relations
cOlwentionnelles, sans auc~11l lien avec les capitulations. i\l'anmoi11s,
du point de vue d'un Etat qui avait t,t6 soumis ,\ un SyStl'U1l'
de capitulations pendant un sieele au moins et venait sl'ukn1l'nt
de les denoncer et de s'clever a un statut nonveau, il serait
surprenant que le principe de la nation la plus fa\'l)risee ne soiL
pas cons)elere comme un accessoirc insupportable ell' Cl' systl'nll'.
Fn tcl Etat, encore occupe a. negocier un nonveau regime ('onVC'11­
tionnel limitant le principe de la nation la pIns favorisl'e aux
relations commerciales normalcs, E'erait naturcllement peu c'nclin
a. accepter une competence obligatoire, con«;:ue dans ell'S tertlll'S
assez larges pour s'exposer ~l voir invoquer toute partie elel'anciell
systeme conventionncl qui pourrait encore survivrL'.
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Thesc' historical considerations make it c'asier for me to under­
stand why the Iranian Government should ch'sire to start with
a clean slitte in regard to the compulsory jurisdiction of the Court
and to limit its obligations in that regard to treaties and con\'('n­
tions accc'pted by it after 19 September, 1932.

Thl' British comnwnt upon the Iranian Government's explanation
of tl1(' limitations contained in its Declaration, C]uoted above, is to
be found in paragraph 20 of the Observations of the 1.Jnited King­
dom of 2.j. March, 1952. (a) It is said there that the British inter­
pretation of that Declaration would sutllce to exclude from com­
pulsory jurisdiction disputes arising out of treaties relating to
Capitulations, because even on that interpretation the Declaration
is limited to disputes arising after 19 September, 1932, and relating
to situations or facts subsequent to that date. But Iran's new treaty
system was not yet complete on 19 Septembc'r, 1932, when the
Declaration was ratified-much less so on 2 October, 1930, when
it was deposited in Geneva; some of the new treaties had not been
ratified; some had not even been negotiated; and in a number of
caSl'S all that existed was an Exchange of Notes agreeing upon a
"Provisional Settlement". In my opinion, it is intelligible, for the
reasons givell above, that the Iranian Government, when it decided
on 2 October, 1930, to sign a Declaration, should have confined it
to tp'aties accepted after the ratification of that Declaration.

(b) Again, it is said by the Fnited Kingdom that during the
period 1929-1934 the Iranian Government entered into a large
number of treaties with various States in which it accepted some
form of international arbitration for disputes arising from the appli­
cation or interpretation of treaties, past, present or future. I do not
find this answer convincing. It is one thing to agree upon arbitration
with a specific State; it is another thing to accept the jurisdiction
of the Permanent Court in regard to treaties generally, with the
knowledge that that acceptance involves the risk of being compelled
to litigate with any Member of the League of Nations which had
made a Declaration containing the necessary element of reciprocity.
l\Ioreover, if the eleven treaties enumerated in paragraph 21 of the
same Observations and cited in support of this argument are
examined, it will be found that most of them are treaties made with
States formerly holding capitulatory rights in Iran and later willing
to substitute new treaties which would recognize Iran's new status
of equality; while three of them are with Estonia, Finland and
Lithuania-ne\" arrivals on the international scene-which had, so
far as I can ascertain, never held capitulatory rights in Iran. Thus the
States mentioned in this paragraph are precisely the kind of States
with which Iran might be disposed to agree upon some general form
of arbitration for disputes upon treaties. In my opinion these eleven
treaties are not inconsistent with the view that what the Iranian
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Cl'S considl~rations historiques me perml'ttl'nt ell' comprenelre
plus facilemcnt pourquoi le Gouvcrnemcnt iranien d&sirait com­
mencer une page nouYclle, en cc qui concerne la competence obli­
gatoirc de la Cour, et limiter ses obligations de cc chef aux trait{>s
et conwntions acceptes par lui apn\s le 19 septembre 1932.

Le commentaire de la Grande-Bretagne sur l'explication par
le Gouwrnenwnt iranien dl'S limitations contenues dans sa decla­
ration citee plus haut se trouve au paragraphe 20 des observations
(Ill H.oyaume-Uni en date du 24 mars 1952. a) n y est indique
que l'interprt'tation britanniquc ell' cette declaration sumrait a
exclure ell' la compl~tence obligatoire les elifft'renels s'elevant au
sujet eks traites rl'latifs aux capitulations, car, mcme suivant
c('tte interpretation, la declaration est limitee aux elifferends
s'&1l'vant aprcs le' I<) septembrc 1932 et au suje't de situations ou
faits postt'rieurs a cettl' date. l\Iais le nouveau systl'me conven­
tionnel de l'lran n'Nait pas encore complet le 19 septembre 1932
lors ell' la ratification ell' la declaration, a plus forte' raison ll'
2 octobre 1930, lors de son dt'p6t a Gencve ; certains ell'S nouvcaux
trait&s n'avai('nt pas et{> ratifies; ccrtains n'avaient mcme pas
Nt, negOCil~S et. duns un grand nombrc ell' cas, il n'existait qu'un
{'change ell' Ilotes portant accord sur un « reglement provisoirc )\.
A mOll avis, il est concevable. pour les raisons elonnees ci-dessus,
qll(' le Gouyernement iranien, lorsqu'il elecida, le 2 octobre 1930, de
sig-ne'r une declaration, se soit limite aux traites accrptes aprcs la
ratifkation de cette declaration.

b) l)'autre part, le Royaume-Uni declare qll(' pendant la pcriod('
1929 ,l 1934, le Gouverncment iranien conclut avec divers Etats
UIl grand nombre de traites dans lesquels il admcttait sous une
forme ou sous une autre le reglement par arbitrage international des
diffl'rends s'elevant a propos de l'application ou de l'interprt~tation

de trait&s passes, presents et a venir. Cette repon~e ne me parait pas
cOlwaincante. Accepter l'arbitrage ViS-,l-vis d'un 1£tat particulier est
UIle chose; accepter la competence ele la Cour permanente apropos
elC's traitl's en general, en sachant que cette acceptation comporte
le risque d'etre contraint it ester en justice contre tout l\Iembre
de la Socil'te ell'S Nations qui a fait une declaration comportant
1'61en1l'l1t necC'ssain' de rcciprocitc. En outn" si on examine les
onze traitcs enumcn~s au paragraphe 21 de ces observations et
invoqu{'S a l'appui de cette thl'se" on trouvera que la plupart
sont des traites conelus avec des 1£tats autrefois detenteurs de
droits capitlllaires en Iran, et plus tard desireux d'y substituer
de nouveaux traitcs qui reconnaitraient le nouveau statut cl'egalitc
de l'Iran; au contraire, trois d'entre eux ont 6t6 conclus avec
l'Estonie, la Finlanele et la Lithuanie - nouveaux venus sur la
scene internationale - lesquels, pour autant que je crois savoir,
n'ont jamais joui de elroits capitulaires en Iran. Les Etats mentionnes
dans cc paragraphe sont donc precisement la categorie d'Etats
avec lesquels l'Iran serait dispose a se mettre d'accord sur une

31



121 IXDIVIDPAL OPINIOX OF PRESIDEXT l\rCN:\lR

GoYt'rnment was afraid of when signing its Declaration on 2 October,
J()30, was tIll' possibility of being summoned bC'fore the Permanent
Court under that Declaration by virtue of some treaty, or part of
some treaty, dating from, or connected with, the regime of Capitu­
lations.

Accordingly I have formed the opinion that the Iranian Govern­
ment's interpretation of its Declaration is preferable to that of the
rnited Kingdom and that the Declaration refers only to situations
or facts relating directly or indirectly to the application of treaties
or conventions accepted by Iran after 19 September, 1932 (and thl'n
only subject to the reservations contained in the Declaration, which
arc not now in question).

In coming to this conclusion I have not relied on the Iranian Law
of IS January, 1931, communicated to this Court as late as 10 June,
1952, and I should have preferred that it should be excluded from
the consideration of the Court. Its admissibility in evidence is open
to question, and its evidentiary value is slight.

** *
I now come to the second question, namely, whether there arc

any treaties ratified by Iran after 19 September, 1932, upon which
the Fnited Kingdom can rely in order to establish the jurisdiction
of the Court. The Fnited Kingdom's first claim to be able to do
this (see paragraph 22 of the Observations of 24 March, 1952) rests
on what is there described as "the international engagement between
Persia and the United Kingdom to observe the terms of the Conces­
sion Convention of 1933".

'Vith regard to that Concession Convention, which was made
between the Iranian Government and the Anglo-Persian Oil
Company, Limited, I accept the finding of the Court and the
reasoning which supports it. I do not regard it as falling within the
expression "traites ou conventions acceptes par la Perse". Neither
the circumstances in which it was negotiated, nor the settlement
of the contemporaneous dispute between the United Kingdom and
Iran which was pending before the Council of the League of Nations,
resulted in the creation of a tacit or an implied agreement between
the United Kingdom and Iran that can be brought within the
formula "traites ou conventions acceptes par la Perse". Upon the
significance of the expression "acceptes par la Perse", I draw
attention to the observations of the Permanent Court of Inter­
national Justice in 1924 in the kIavro1Jl11latis Palestine COllcess£ons
Case, Judgment No. 2 (Jurisdiction), Series A, No. 2, at page 24,
on the meaning of the expression "international obligations accepted
by the Mandatory", and to the observations of Lord Finlay and
Judge Moore to the same effect at pages 47 and 68. The words

32



Ol'l~IO~ I:\DIYlDPELLE DE SIR ARNOLD lIICNAIR, PRESnlENT 121

forme gl'nl'rah' d'arbitrage d('s differends s'elevant au sujet ell'S

traites. A mon avis, cC's onze traites ne sont pas incompatibles
avec l'idel' que Cl' que redoutait le Gouvernement iranien lors
de la signature de sa declaration, le 2 octobre 1930, etait de
pOU\'oir etre cite devant la. Cour permanente, aux termcs de
cdte declaration, en vertu de tout ou partie d'un trait6 remontant
au rl'gime des capitnlations ou en rapport avec celui-ci.

En consequence, j'en arrive ,\ penser que 1'interpretation donnee
par le Gouvernement iranien de sa declaration est preferable a
ceUe du Royaume-rni et que la declaration n'a trait qu'aux
situations ou faits avant direetement ou indirectement trait a
l'application des traifl's ou conventions acceptes par l'Iran aprcs
le 19 septembre 1932 (et des lors sous les scull's reserves contenues
(lans la declaration, reserves qui ne sont pas contestees).

J 'en arrive a cette conclusion sans invoquer la loi iranienne du
15 jam'ier 1931, communiquee a la Cour a la date bien tardive du
10 jnin 1952 ; j'aurais pr6£6r6 que cette loi ne soit pas prise en consi­
dl'ration par la Cour. Son admissibilite comme moyen de preuve
est contestable et sa valeur probatoire est minime.

** *
J e passe maintenant a la seconde question, savoir, s'il existe des

traitl's ratifies par l'Iran apres le 19 septembre 1932, sur lesquels le
I<.oyaume-Uni puisse se fonder pour etablir la juridiction de la Cour.
La premi~'re pretention du Royaume-Uni a cc sujet (voir lcs obser­
vations du 24 mars 1952, par. 22) repose sur Cl' que 1'on appelle
dans cc texte « l'accord international entre la Perse et le Royaume­
l'ni sur l'observation des termes du contrat de concession de 1933 ».

En Cl' qui est de cc contrat de concession conclu entre le Gouver­
nenwnt iranien et l'Anglo-Persian Oil Company, Ltd., j 'accepte la
dl'cision de la Cour et le raisonnement qui l'etaye. 11 ne me parait
pas tomber sous le coup de l'expression « traites ou conventions
acceptcs par la Perse ». Ni les circonstances dans lesquelles il a Ne
nl'goci(~, ni le reglement du differend de meme date existant entre
le Rovaume-Uni et l'Iran et soumis au Conscil de la Socil'te des
Natiolls n'ont abouti ala creation d'un accord tacite ou d'un accord
implicite entre le Royaumc-Uni et l'Iran susceptible d'etre couvert
par la formule « traites ou conventions acceptes par la Perse ». A
propos de la signification de J'expression « acceptes par la Pcrse »,
j'attire l'attention sur les observations de la Cour pcrmanente de
Justice internationale, faites en 1924 dans l'affaire des Concessions
llIavro1ll1llatis en Palestine, arret nO 2 (competence), Serie A, nO 2,
page 24,sm: le sens de l'expression ( obligations internationales accep­
tees par l'Etat mandataire » et sur les observations de lord Finlay
et cIu juge Moore dans le meme sens (pp. 47 et 68). Les mats
« acceptes par la Perse» ne conviendraient pas pour designer un
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"acceptes par la Perse" would not be apt to describe a tacit or an
implied agreement, if any such agreement had arisen. Some meaning
must be given to the word "acceptes".

The United Kingdom's second claim to be able to base the
jurisdiction of the Court upon a treaty ratified by Iran alter 19 Sep­
tember, 1932, rests upon three treaties made by Iran with Den­
mark (1934), Switzerland (1934) and Turkey (1937) "upon the
provisions of which" (according to paragraph 22 of the above­
mentioned Observations) "the United Kingdom is entitled to rely
bv virtue of most-favoured-nation clauses in the treaties of
1857 and 1903 between the United Kingdom and Persia". These
treaties are said "to hring the present case within the terms of the
declaration". It will suffice, for the purpose of considering this
argument, to confine ourselves to the Treaty of 1934 between Iran
and Denmark (which came into force on 21 l\larch, 1935) and
Article 9 of the Anglo-Persian Treaty of 1857, which was expressly
preserved on a temporary basis by means of an Exchange of Notes
between Iran and the United Kingdom dated 10 May, 1928 (British
Parliamentary Paper, Cmd. 3606).

Unquestionably, if the jurisdiction of the Court in this case had
already heen established and if the Court was now dealing with
the merits, the United Kingdom would be entitled to iIwoke
against Iran the most-favoured-nation clause (Article 9) of the
Anglo-Persian Treaty of 1857, for the purpose of claiming the
henefit of the provisions of the !rano-Danish Treaty of 1934 as to
the treatment of foreign nationals and their property. But that is
not the question now before the Court. The question is whether the
Fnited Kingdom can effectively base the jurisdiction of the Court
on the Irano-Danish Treaty of 1934 as a treaty "posterieur a la
ratification de cette d6claration"-which is quite another matter.

Having regard to the view which I have expressed that the
Iranian Declaration applies only to treaties ratified by Iran alter
19 September, 1932, I consider that this contention of the United
Kingdom encounters two obstacles:

(a) the first is that the United Kingdom can rely on no treaty
between herself and Iran ratifIed after that date. In reply to that
objection, it may be argued that the Iranian formula does not in
express terms say that the treaties aimed at by it must be treaties
made between Iran and the other Party to the proceedings in this
Court. Nevertheless, I am strongly inclined to think that when a
State makes a Declaration agreeing, on a basis of reciprocity, to
refer disputes arising out of treaties to this Court, that Declaration
means disputes arising out of treaties made between the two
Parties to the proceedings. However, whether that view is right
or wrong, there is the further, and in my opinion fatal, obstacle:

(b) that the United Kingdom, bdore it can base its claim on
the Irano-Danish Treaty, must establish a connection with it,
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accord tacite ou un accord implicite si un td accord etait ne. Le
lllOt « accept6s » doit recevoir un sens.

Le sl'cond titre du Royaume-Cni apouvoir fonder la competence
de la Cour sur un trait6 ratitie par l'Iran apres le 19 septembre 1932
repose sur les trois traitl,s conclus par l'Iran avec le Danemark
(1934), la Suisse (1934) et la Turquie (1937) « des dispositions des­
quelles n (d'apres le paragraphe 22 des observations mentionnces
ci-dessus) « le Royaume-Uni a le droit de se prcvaloir en vertu des
clauses de la nation la plus favorisee inserees dans les trait6s de
1857 et de 1903 entre le Royaume-Uni et la Perse n. Cl'S traites sont
indiqu6s comme « aboutissant a faire tomber la presente aff,,· re
dans le champ d'applicatioll de la cleclaration n. 11 nous suffira, pour
examiner cette these, de nons limiter au traite de 1934 entre l'Iran
et le Danemark (entre en vigueur le 21 mars 1935) et a l'article 9
du traite anglocpersan de 1857 qui a ete expresscment maintenu a
titre temporaire par un echange de notes entre l'Iran et le Royaume­
Uni en date du 10 mai 1928 (comptes rendus parlementaires britan­
niques, Cmd. 3606).

11 est incontestable que si la competence de la Cour en cette
affaire avait d6ja 6t6 etablie et si la Cour procedait maintenant a
l'examen sur le fond, le RoyaumecUni serait en droit d'invoquer
contre l'Iran la clause de la nation la plus favorisee (article 9) du
traite de 1857 aux fins de demander le benefice des dispositions du
traite irano-danois de 1934 sur le traitement des ressortissants etran­
gers et de leurs biens. Mais telle n'est pas la question dont la Cour
s'occupe actuellement. La question est la suivante: le Royaume­
Uni peut-il fonder utilement la competence de la Cour sur le trait6
irano-danois de 1934 en tant que Cl' traite est « posterieur a la rati­
fication de cette declaration n ? - Cl' qui est tout different.

Considerant l'opinion deja exprimee par moi que la declaration
iranienne ne s'applique qu'aux traites ratifies par 'l'Iran apres
le 19 septembre 1932, j'estime que cette these du Royaume-Uni se
heurte a deux obstacles :

a) Le premier est que le Royaume-Uni ne peut invoquer aucun
trait6 conclu entre lui et l'Iran et ratifie apres cette date. En
reponse a cette objection on pourrait soutenir que la formule de
l'Iran ne dit pas express6ment que les traites vises par elle doivent
etre des traites conclus entre l'Iran et l'autre Partie au litige.
Neanmoins, je suis fortement enclin a penser que lorsqu'un Etat
fait une declaration par laquelle il accepte, sur la base de recipro­
cite, de soumettre a la Cour les differends s'clevant au sujet de
traites, cette declaration vise les diff6rends s'61evant au sujet des
traites conclus entre les deux Parties au litige. D'autre part, que
cette opinion soit fondee ou non, il reste l'obstacle ult6rieur et, a
mon avis, d6cisif que:

b) le Royaume-eni, avant de pouvoir fonder sa demande sur le
traite irano-danois, doit 6tablir un lien avec celui-ci et c'est Cl' que
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and this the United Kingdom attempts to do by invoking Article 9
of the Anglo-Persian Treaty of I857-a treaty which antedates
the Iranian Declaration.

Thus it would be necessary, in order to accept this contention
of the United Kingdom, for the Court to hold that the United
Kingdom can

(a) not only invoke a treaty of 1934 between Iran and a third
State, but also

(b) telescope together that treaty and a treaty between Iran
and herself of 1857 by praying in aid a most-favoured-nation
clause contained in the last-mentioned treaty.

Can either treaty alone, or both of them together, be called
"un traitc ou convention accepte par la Perse" after 19 September,
1932, within the meaning of the Declaration? I think not. Such
an interpretation seems to me to be artificial and much strained,
and I cannot accept it. I do not consider that a State making
a Declaration under paragraph 2 of Article 36 can be said to
contemplate such a roundabout application of it.

Nor do I consider that the words "directement ou indirectement"
help the United Kingdom because these words qualify the relation
between the situations or facts and the application of the treaty,
and are not apt to cover the indirect operation of a most-favoured­
nation clause in connecting a treaty of 1857 with a treaty of
1934 for the purpose of satisfying the formula contained in the
Iranian Declaration.

For these reasons I am unable to accept the United Kingdom's
claim to base the jurisdiction of the Court upon the treaties with
Denmark, Switzerland and Turkey accepted by Iran after 19 Sep­
tember, 1932.

Accordingly the Court has no jurisdiction in this case.

(Signed) ARNOLD D. McNAIR.

34



OPINION INDIVIDVELLE DE SIR ARNOLD 1IlCNAIR, PRESIDENT 123

le Royaume-Uni s'efforce de faire en invoquant l'article 9 dll traite
anglo-persan de 1857 - traite dont la date est anterieure a celle
de la declaration iranienne.

La Cour devrait clonc, avant de pouvoir accepter la these du
Ro,yaume-Uni, conclure que le Royaume-l'ni est en mesnre

a), non seulement dinvoquer un traite de 1934 entre l'Iran et
un Etat tiers, mais encore

b) emboiter ensemble cc traite et un traite conclu en 1857 avec
l'Iran en appclant a l'aide une clause de la nation la plus favorisee
contenue dans cc dernier traite.

L'un ou l'autre de Cl'S traites pris isolement, ou tous les deux
ensemble, peuvent-ils etre appeles l( un traite ou convention accepte
par la Perse » apres le 19 septembre 1932, au sens ell' la declaration?
Je ne le pense pas. Cette interpretation me parait artificielle et
forcee, et je 1)-e saurais l'admettre. A mon avis, on ne saurait sup­
poser qu'un Etat faisant une declaration en vertu du paragraphe 2
de l'article 36 envisage une application aussi indirecte de sa declara­
tion.

Je n'estime pas non plus que les mots « directement ou indirecte­
ment » viennent a l'appui de la these elu Royaume-Uni : Cl'S mots
qualifient la relation entre les situations ou faits et l'application
du trait6; ils ne sauraient couvrir la mise en jeu inelirecte el'une
clause de la nation la plus favorisee reliant un traite de 1857 a un
traite de 1934 aux fins de satisfaire a la formule contenue dans la
declaration iranienne.

Pour Cl'S motifs, je ne puis admettre la pretention du Royaume­
Cni a fnncler la competence de la Cour sur les traites avec le Dane­
mark, la Suisse et la Turquie, acceptes par l'Iran apres le 19 sep­
tembre 1932.

En consequence, la Cour n'a pas competence en l'espece.

(Signe) ARNOLD D. McNAIR.
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I

Nature dtt litige

L'affaire actuellemcnt soumisc ala Cour a donne lieu ade longues
discussions tant dans les ecritures des Parties que dans les debats
oraux. :Malgre cela, on n'a pas elucide dument, amon avis, tous les
points de droit relatifs ala competence que comporte ce differend.

11 y a quatre grandes (IUestions qui doivent retenir l'attention de
la Cour :

1° QueUe est la portee de la declaration cl'aclh6sion de l'Iran a
la clause de l'article 36, n° 2, du Statut de la Cour, ou plutot, com­
ment interpreter cette declaration?

2° La nationalisation de l'industrie du petrole par l'Iran et (lui
a affecte directement l'Anglo-Iranian Oil Company est-rIle u!w

mesure qui releve uniquement du domaine reserve cle l'Iran et
echappe, par suite, ~l la competence de la Cour ?

3° Quel est le caractere de l'intervention du Gouvernement du
Royaume-Uni dans cette affaire?

4° QueUe est la portee de l'article 36, n'o 2, clu Statut de la Cour ?
CeUe-ci est-elle competente pour connaitre cl'autres matieres que
celles indiquees expressement dans ledit article?

En suivant la methode que j 'ai employee dans mes precedentes
opinions individueUes ou dissidentes, je vais examiner les matieres
ci-dessus indiquees, au point de vue du droit, pour l'appliquer
ensuite aux cas concrets du differend.

Et d'abord, une remarque capitale s'impose a cet egard. Par
suite des transformations profondes et soudaines survenues der­
nierement dans la vie des peuples, il convient de consid6rer dans
les matieres ci-dessus, d'abord comment eUes ont 6te reg16es
jusqu'a ces derniers temps, c'est-a-dire d'apres le droit international
etassique, puis comment elles le sont actueIlement, c'est-a-dire
d'apres le droit international nouvea1t.

Une difference fondamentale existe entre ces deux droits. Le
droit international classique etait statique, ne changeait presque pas
parce que la vie des peuples subissait tres peu de modifications;
en outre, il etait fonde sur le regime individualiste. Le droit inter­
national nouveatt est dynamique,o il se transforme constamment et
rapidement en conformite avec les nouveUes conditions de la vie
internationale qu'il doit toujours refl6ter. Ce droit n'a donc pas
un caractere de quasi-immuabilite; il est une creation continue.
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[Tran slation1
I

N at1tre 0/ the dispute

The case now before the Court has given rise to long discussions,
both in the 'written proceedings and in the oral arguments. All the
legal questions relating to jurisdiction involved in the dispute have
not, however, in my opinion, been fully brought out.

There are four important questions which have to be considered
by the Court :

(1) What is the scope of the Declaration by which Iran accepted
the provisions of Article 36, paragraph 2, of the Statute of the Court,
or rather, how is this Declaration to be construed?

(2) Is the nationalization by Iran of the oil industry, which
directly affected the Anglo-Iranian Oil Company, a measure solely
within the reserved domain of Iran, and thus outside the jurisdiction
of the Court ? .

(3) What i,; the nature of the United Kingdom Government's
intervention in this case?

(4) What is the scope of Article 36, paragraph 2, of the Statute
of the Court? Is the Court competent to deal with questions other
than those expressly specified in the said article?

I shall follow the scheme of my previous individual and dissenting
opinions, and consider the que&tions indicated above from the point
of view of the law, after which I shall apply the law to the facts of
the present dispute.

One preliminary observation of cardinal importance must be
made in this connection. As a result of the profound and sudden
transformations which have recently occurred in the life of peoples,
it is necessary to consider in respect of the above questions, first
the way they have been settled until recent times, that is to say,
in accordance with classical international law, and secondly, how
they are settled to-day, that is to say, in accordance with the new
international law.

There is a fundamental difference between the two. Classical inter­
national law was static, it scarcely altered at all, because the life of
peoples was subject to few changes; moreover, it was based on the
1:ndividualistic regime. The new international lalv is dynamic; it is
subject to constant and rapid transformations in accordance with
the new conditions of international life which it must ever reflect.
This law, therefore, has not the character of quasi-immutability; it
is constantly being created. Moreover, it is based upon the regime
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En outre, il est fonde sur le regime d'-interdependance qui s'est fait
jour et qui a donne naissance au droit d'£nterdepelldance sociale,
fruit de la conscience juridique renouvelee, qui fait une large place
it l'intl'rCt general: c'est la just-ice sociale. Ce droit n'est donc pas une
pure speculation; il n'est pas, non plus, le droit ideal, de l'avenir,
mais une realite ; il est conforme a l'esprit de la Charte tel qu'il
ressort du preambule et du chapitre premier de celle-cL

La Cour doit appliquer non pas le droit international classique,
mais le droit tel qu'elle estime qu'il existe au moment de rendre sa
sentence, en tenant compte des modifications qu'il a pu subir par
suite des changements survenus dans la vie des peuples ; c'est-a-dire
e1le doit appliquer le dro# international nouveau.

II

Portee d~ la dlclaration d'adMs-ion de l'Iran a la clause de l'ar­
ticle 36, n° 2, dlt Statut de la Cour

C'est cette question qui a ete le plus longuement discutee. Les
Parties ont eu recours a des arguments de toutes sortes, surtout
de caractere grammatical. On a recherche, aussi, si la declaration
cl'adhesion faite par l'1ran avait un caractere unilateral ou bilateral.
Je ne m'attarG.~raipas sur ce dernier point: ladite dlklaration est
un ack plurilateral de caractere, special; elle est la base d'un
traite ., ~ l'Iran a passe avec les Etats qui avaient deja donne, et
avec Cl ,IX qui donneront par la suite, leur adhesion a la clause de
l'article 36, n° 2, du Statut de la Cour.

La declaration d'adhCsion de l'1ran ne doit pas etre interpretec
avec les procedes qu'on a employes jusqu'ici pour les aetes uni­
lateraux, les conventions et les textes legaux, mais avec d'autres
plus conformes aux nouvelles conditions de la vie internationale.

Les procedes traditionnels d'interpretation se resument dans
les points suivants:

rO On considere que les textes presentent un caractcre de peren­
nite et de fixite tant qu'ils n'ont pas ete expressement abroges.

2° Respect rigoureux des textes legaux ou conventionnels en les
prenant a la lettre.

3° Examen de ces textes pris isolcment, c'est-a-dire sans rapport
avec l'ensemble de l'institution ou de la convention.

4° Recours aux travaux preparatoires en cas de doute sur la
portee desdits textes.

5° Emploi, dans l'argumentation, de la logique a outrance, pres­
que comme on le fait pour les problemes de mathCmatiques ou de
philosophie.

6° Application des notions juridiques ou des preceptes du droit
des gens tels qu'ils ont et6 con<;:us traditionnellement.
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of interdependence which has arisen and which has brought into being
the law of social hltertlependcnce, the outcome of the revitalized juri­
dical conscience, which accords an important place to the general
interest. This is social justice. This law is not, therefore, mere specu­
lation ; nor is it the ideal law of the future, but it is a reality; it is
in conformity with the spirit of the Charter as it appears from the
Preambll' and from Chapter I thereof.

The Court must not apply classical international law, but rather
the law which it considers exists at the time the judgment is deli­
vered, having due regard to the modifications it may have undergone
following the changes in the life of peoples; in other words, the Court
mast apply the new internatiollallaw.

IT

Scope oj the Declaration by which Iran accepted the provisions of
Article 36, paragraph 2, oj the Statute of the Court

It was this question which gave rise to the most lengthy argu­
ment. The Parties resorted to arguments of all kinds, especially to
arguments based on the rules of grammar. The question whether
Iran's Declaration of adherence was unilateral or bilateral in char­
acter was also argued. I shall not dwell long upon this latter point;
the Declaration is a multilateral act of a special character; it is the
basis of a treaty made by Iran with the States which had already
adhered and with those which would subsequently adhere to the
provisions of Article 36, paragraph 2, of the Statute of the Court.

The Iranian Declaration of adherence should not be construed by
the methods hitherto employed for the interpretation of unilateral
instruments, conventions and legal texts, but by methods more in
accordance with the new conditions of international life.

The traditional meth rh of interpretation may be summarized
by the following poin 1 "; •

(r) It is considered that the texts have an everlasting and
fixed character as long as they have not been expressly abrogated.

(2) Strict respect for the letter of the legal or conventional
texts.

(3) Examination of these texts, considered by themselves
without regard to their relations with the institution or convention
as a whole.

(4) Recourse to travau).; preparatoires in case of doubt as to
the scope of these texts.

(5) Use, in reasoning, of out-and-out logic, almost as in the
case of problems of mathematics or philosophy.

(6) Application of legal concepts or doctrines of the law of
nations as traditionally conceived.
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7° Application de la jurisprudence de la Cour internationale
actuelle, ou de la Cour prec(~dente, dans les cas semblables qui Sl'
presentent, sans rechercher si cette jurisprudence doit subir des
modiflcations l'n raison des nom'eUes conditions ell' la vie inter­
nationale.

8° On ne prenel pas en considl'ration !Ps consequences sociales ou
internationales qui peuvent resulter de 1'interpretation que 1'on fait.

H faut reagir contre. tous ces postulats parce qu'ils ant fait leur
temps.

Et d'abord, !Ps textes ll~gaux ou conwntionnels doivent ctre
modifies, voire meme considercs comme ~brog6s si les nouvelles
conditions de la vie internationale, ou des Etats qui ont pris part a
leur ctablissement, ont profondcment change.

Ensuite, on ne doit pas s'attacher strictement a la teneur
littcrale des textes lcgaux ou conventionnels; ceux qui les ont
6tablis ne l'ont pas fait la granunaire et le dictionnaire a la main;
bien souvent, ils ont l'mploy6 des expressions vagues ou inadequates.
Cl' qui s'impose donc ('st de prendre en consideration surtout
l'esprit ell' Cl'S textes, la volonte ell'S parties s'il s'agit d'une conwn­
tion, en les dcgageant de l'ensemble de 1'institution ou de la conven­
tion, voire meme des nouveUes exigences de la "ie internationak.

On ne doit recourir aux travaux prl'paratoires que lorsqu'il s'agit
de rechercher la volont6 des parties dans les mati&res qui affect('nt
seulement leurs interets. ene institution juriclique, une convention,
une fois etablie, acqui('rt une vie propre et cvolue conformement,
non pas aux idees ou a la volont6 de ceux qui ont r6dige ses dispo­
sitions, mais aux conditions changeantes de la vie des peupks.

"en seul exemple suffira a prouver 1'exactitude de cl'tte affirma­
tion. Supposons que clans une convention d'orclre commercial on ait
stipule que toutcs les questions relatives au trafic maritime seront
rcglces par les principes du droit international en vigueur. Cl'S
principes auront pu etre suivis pendant un sil'cle, peut-etre, par Ics
parties sans que des differends s'el&vent entre clles ; mais actuelll'­
ment, en raison des changements survcnus rcccmment dans cette
maW~re, l'une de Cl'S parties pourrait se l)l'csenter devant la Cour
pour demander que la pratique scculaire suivie jus([u'ici soit changl~e
parce qu'on doit considerer que la volontc des parties n'est plus la
meme qu'a 1'epoque otlla convention a 6te signee. Il y a iciquelque
chose d'analogue a la clause rebus sic stantibus si connue dans le
-droit des gens.

11 faut remarquer, en outre, que l'emploi de la logiqUl' a outrance
n'est pas le meiUeur procede d'interpr6tation des textes legaux ou
con~entionnels, car la vie internationale n'est pas faite de logiquc ;
les Etats, dans leurs rapports reciproC]ues, agissent surtout cl'aprcs
lems interets et leurs sentiments. en raisonnement pOllss6 [l
l'extreme peut facilement coneluire a des absurditcs.
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(7) Application of the decisions of the present International
Court, or of the earlier Court, in similar cases which arise, without
regard to the question whether the law so laid down must be
modified by reason of the new conditions of international life.

(8) Disregard for the social or international consequences
which may result from the construction applied.

Some form of reaction is necessary against these postulates
because they have had their day.

In the first place the legal or conventional texts must be modified
and even regarded as abrogated if the new conditions of inter­
national life or of States which participated in the establishment
of those texts, have undergone profound change.

Then it is necessary to avoid slavish adherence to the literal
meaning of legal or conventional texts; those who drafted them
did not do so with a grammar and a dictionary in front of them;
very often, they used vague or inadequate expressions. The
important point is, therefore, to have regard above all to the spirit
of such documents, to the intention of the parties in the case
of a treaty, as they emerge from the institution or convention as a
whole, and indeed from the new requirements of international life.

H.ecourse should only be had to trava1tx preparatoires when it
is necessary to discover the will of the parties with regard to
matters which affect their interests alone. A legal institution, a
convention, once established, acquires a life of its own and evolves
not in accordance with the ideas or the will of those who drafted
its provisions, but in accordance with the changing conditions
of the life of peoples.

A single example will suffice to show the correctness of this
assertion. Let us assume that in a commercial convention there
is a stipulation that all questions relating to maritime trade are
to be governed by the principles of international law in force.
These principles may have been followed by the parties for a
century, perhaps, without any disputes arising between them;
but onc of the parties may, at the present time, by reason of
the changes which have recently taken place in such matters,
come to Court to claim that the century-old practice hitherto
followed should be changed on the ground that it must be held
that the will of the parties is no longer the same as it was at the
time when the convention was signed. This is in many ways
similar to the reblts sic sta1ltibus clause which is so well known
in the law of nations.

It is, moreover, to he observed that out-and-out reliance upon
the rules of logic is not the best method of interpretation of legal
or conventional texts, for international life is not based on logic;
States follow, above all, their own interests and feelings in their
relations with one another. Reason, pushed to extremes, may
easily result in absurdity.
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On doit, aussi, tenir compte du fait que certaines notions fonda­
mentales du droit ont changl' et que certa:nes institutions, ainsi
que certains problemes, ne sont pas compris de la meme manicre
partout : la democratic est cntl'ndue autrement en Europe qu'en
Amerique et differemment aussi dans les pays du groupe oriental
et dans ceux du groupe occidl'ntal europeen ; l'institution de l'asile
n'est pas comprise dl' la meme manicre et n'obl'it pas aux memes
directives en Europl' qll'en Amerique latine ; le probleme polaire,
notamn1l'nt ele l'Antarctique, n'est pas envisage en Amerique
comme clans les autres continents, etc.

11 est necessaire, enfin, de prendre en consideration les conse­
quences de l'interpretation que l'on fait, afin d'eviter des anomalies.

En appliquant les considerations precedentes a la determination
de la portee de l'aclhesion cle !'Iran a la clause ell' l'article 36, n° 2,
elu Statnt de la Cour, on cloit interpreter ceUe adhesion comml'
d0n,mnt competence a la Cour pour connattre de la presente
affaire. 11 ne faut pas restrcinelre la portee ele ceUe adhesion en
elormant une importance excessive a certaines considerations
d'orelre grammatical ou secondaires. La justice ne doit pas se
fonder sur des subtilites mais sur des n!al-ites.

le ne m'attarderai pas sur le point ci-dessus, car j'estime qu'il
y a lieu de considerer d'autres elements, peut-ctre plus importants
que la ')lont6 des parties, pour appnkier la competence de la
Cour, Cl tme on le verra par la suite.

IU

La nationalisation de l'indltstrie dlt petrole par l'Iran et le
« domaine reSerVe)) de eet Elal

Le Gouvernement iranien, dans ses « Observations preliminaires »

presentees a la Cour le 4 fevrier I952, a allegue expressement que
la nationalisation ell' l'inelustrie elu petrole qu'il avait effectuee
etait une mesure relevant exclusivement ell' son domaine resen,t!
et que, par suite, la Cour etait incompetente pour connaitre de la
presente affaire.

Il convient, el'abord, el'examiner brievement la nature du
domaine reserve, son origine et son etat actuel.

Cl' domaine a Cte etabli par le droit international classique comme
une consequence I1aturelle du regime hulividualiste et de souverai­
nete absolue des Etats qui se trouvait a la base de cc droit.

Cc domaine reserve 6tait tres etendu. Les actes que les Etats
pouvaient ff!.ire sans se preoccuper de la volonte ou eles inten~ts

des autres Etats etaient, notamment, les suivants :

It) Chaque Etat pouvait etablir l'organisation politique interne
qu'il estimait la plus adequate, sans avail' a en renelre compte [L
personne.
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I t is also necessary to bear in mind the fact that certain
fundamental legal co'nceptions have changed and that certain
institutions and certain problems are not everywhere understood
in the same way: democracy is differently understood in Europe
and in America, and in the countries of the Eastern group and
those of the \Vestern group in Europe; the institution of asylum
is not understood in the same way and is not governed by the
same rules in Europe and in Latin America; the Polar question,
particularly in the Antarctic, is not looked at in the same way
in America as on other continents, and so forth.

Finallv, it is necessary to take into consideration the conse­
quences' of the interpretation decided upon in order to avoid
anomalies.

Applying the foregoing considerations to the determination of
the scope of Iran's adherence to the provisions of Article 36, para­
graph 2, of the Statute of the Court, this adherence must be inter­
preted as giving the Court jurisdiction to deal with tlw present
caSl'. The scope of this adherence is not to be restricted by giving
too great an importance to certain grammatical or secondary
considerations. Justice must not be based upon subtleties but upon
realities.

I shall not dwell on this point, because I think it is necessary to
consider other elements, perhaps more important than the will of
the Parties, in order to decide as to the Court's jurisdiction, as will
subsequently be seen.

III

Iran's nationalizati(JIl 01 tile oil industry ami tile "reserved
domain" 01 that State

The Iranian Government, in its "Observations pr{'liminaires",
filed on February 4th, 1952, expressly asserted that the nationali­
zation of the oil industry which it had put into effect was a measure
exclusiveh' within its reserved domain and that the Court therefore
had no jurisdiction to deal with this case.

It is necessary in the first place briefly to examine the nature of
the reserved domain, its origin and its present state.

This domain ,vas established by classical international law as a
natural consequence of the individualistic regime and of the absolute
sovereignty' of States upon which this law was founded.

This reserved domain covered a very wide field. In particular.
States could, without regard to the will or the interests of other
States, do the following:

(a) Ev(:'ry State could set up the internal political organization
which it considered the most suitable without being accountable
to anybody.
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b) Il pouvait edicter les lois qn'il jugeait necessaires, meme si
elles etaient contraires an droit international, et ses tribunanx
devaient appliquer senlement ces lois.

e) Il pouvait determiner librement quels etaient ses ressortis­
sants.

d) Il pouvait, en tonte liberte, fixer les droits civils de ses
nationaux, ainsi que ceux des etrangers residant sur ton territoire,
l'n faisant souvent des distinctions importantes entre ces denx
categories de personnes.

.e) Les etrangers etaient entierement soumis a l'autorite de
l'Etat Oil ils residaient et ne pouvaient faire aucune reclamation
~ cet egard. meme s'ils avaient subi un prejudice de la part dudit
Etat.

fJ Chaquc f:tat pouvait, en vertu de ce qu'on appelle son
domaine eminent, disposer des richesses naturelles se trouvant sur
son territoire pour conceder, ou non, leur exploitation a des parti­
culiers et reprendre cette exploitation s'il le desirait.

g) Il pouvait exercer librement sa souverainete sur toute l'ete!ldue
de son territoire, sans avoir d'obligation envers les alltres Etats
ni envers la communaute internationale. Il pouvait, notamment,
prendre, ou non, les mesures necessaires pour assurer l'ordre
interieur, surveiller ses cotes, faciliter la navigation, etc.

h) Chaque Etat pouvait passer, a sa guise, des traites avec
d'autres Etats, sans qu'on puisse demander leur modification ou
leur abrogation.

A partir du milieu du XIXlllC siecle, par suite de l'apparition de
grands facteurs inconnus auparavant, le ~egime traditionnel indi­
"('idltaliste et de souverainete absolue des Etats commen<;a a ceder
la place a un nouveau regime, celui d'interdependance qui a donne
naissance, comme je viens de le dire, au droit d'interdependance
sodale. Des lors, toutes les matieres ci-dessus indiquees du domaine
reserve commencerent a s'internationa}iser totalement ou partiel­
lement. On admet aujourd'hui que l'Etat qui, gans l'exercice de
sa souverainete, cause un dommage a un autre Etat doit l'indem­
niser. En outre, commence as'introduire dans le droit international
la notion de l'abus dlt droit dont je parlerai plus loin. E~l raison
de ces diverses circonstances, le domaine reserve des Etats se
trouve modifiC et considerablement reduit; dans bien des cas,
il est possible de presenter une reclamation contre un Etat sur
des matieres pour lesquelles il allegue son domaine reserve.

Je me contenterai de donner un seul exemple: s'il est vrai que
chaque Etat pent etablir l'organisation interne qui lui convient,
celle-ci doit, cependant, etre telle qn'il puisse remplir ses obligations
internationales; antrement cet Etat ne pent etre admis comme
l\fembre des Nations l'nies ou il pent en etre exclu (art. 4 et 6 de la
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(b) It could enact such laws as it considered Ill'cessary, even if
these were contrary to international law, and its courts were required
to apply only these laws.

(e) It could freely determine who were its nationals.

(d) It could, in entire freedom, determine the civil rights of its
nationals and those of foreigners residing on its territory, often
differentiating in important respects between these two categories.

(e) Foreigners were in all respects subject to the authority of the
State in which they resided and had no redress even if they were
prejudiced as the result of the action of that State.

(/) Each State could, by virtue of what was called its domaine
eminent, make such use as it desired of the natural resources of its
territory, which might or might not be the subject of exploitation
concessions to pri\'ate persons and which might be reclaimed by
the State if it so desired.

(g) It could freely exercise its sovereign rights over the whole
extent of its territory, free from any obligation towards other
States or towards the international community. It could, in parti­
cular, take or refrain from taking the measures necessary to ensure
internal order, carry out surveillance of its coasts, facilitate naviga­
tion, etc.

(h) Each State could, as it pleased, conclude treaties with other
States without any means existing for their modification or abroga­
tion.

From the middle of the 19th century, as the result of the appear­
ance of important factors which had not previously existed, the
traditional individualistic regime of the absolute sovereignty of
States began to give place to a new regime, that of interdependence,
which gave rise, as I have said, to the law ot social interdependence.
This resulted in the beginning of the total or partial internation­
alization of all the matters referred to above as within the reserved
domain. It is now admitted that a State which, in the exercise of
its sovereignty, causes damage to another State, must indemnify
that other State. Moreover, the concept of abl/s du droit, of which I
shall have more to say later, is beginning to be introduced into
international law. As a result of these various factors, the reserved
domain of States has been modified and considerablv reduced;
in many cases it is possible to present a claim agaillst a State
relating to matters which it 811eges to be within its reserved domain.

I shall merely give one example: although it is true that every
State may establish the internal organization which it chooses, this
organization must nevertheless be such that the State can fulfil its
international obligations; if the State does not do so, it cannot be
admitted as a Member of the United Nations or it may be expelled
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Charte) et, en tout cas, si par suite de sa _defectueuse organisation
interne il cause un prl'judice a. un autre Etat, il doit l'indemniser.

IV
(araethc dc fillten'clltioll dll Gouvel'llcmcllt du Rovaume- [Tlli dalls

la PriSClltC atJal:re -
Cc point est d'une importance capitale.
Le Gouvernement elu H.oyaume-rni s'est aelresse a. la Cour a. la

elate elu 26 mai 1951 pour proteger les inten~ts ell' l'Anglo-Iranian
Oil Company, societe anglaise, parce qu'il estimait que l'Iran, en
proceelant a. la nationalisation de l'industrie du petrole, a \'iole les
droits ele cette compagnie resultant, notamment, ele la convention
ell' 1933 passee entre elle et !'Iran.

Le GoU\'ernement clu H.oyaume-Fni n'intervient clonc pas clans
c0tte affaire pour clefenclre ses propres inten~ts mais pour protegeI'
ceux de ses nationaux, Cl' qui est tout autre chose,

D'aprcs le droit international en vigueur, un Etat peut forl11uler
une reclamation contre un autre Etat clans trois cas:

aj Lorsqu'un ell' ses elroits a Me viole par cet Etat.
b) Pour proteger les elroits ele ses nationaux s'ils ont etc meconnus

ou violes par leclit Etat.
C) Pour dCfendre les elroits el'un Etat qui lui a confie cette elCfense

parce qu'il ne peut le faire elirectement, par exemple s'il a rompu
ses relations eliplomatiques avec l'Etat qui a violc ses clroits.

La situation ell' l'Etat reclamant est bien elifferente elans chacun
ell' Cl'S trois cas.

Dans le premier, c'est-a-elire lorsqu'un Etat agit pour elefenelre
ses propres interets, il faut s'en tenir aux accorcls qu'il a passes
avec l'autre Etat.

Dans le deuxicl11e cas, I'Etat clemaneleur agit en vertu el'un clroit
confere par le droit cles gens et universellement reconnu clans la
pratique, celui de la protection diplomatique cle ses nationaux,
SeIon Cl' droit, I'action de I'Etat reclamant ne peut etre entravee
par aucun des motifs qu'onpourrait lui opposer s'il agissait en son
propre nom; on ne peut opposer a cette demancle que les exceptions
qui elerivent du droit international ou cle la nature clu clroit que le
elemanclcur fait valoir.

Le troisieme cas ne presente pas cle cliffic1!ltes. L'Etat qui est
1'obje,t ell' la reclamation ne peut opposer a I'Etat qui agit au nom
ell' l'Etat reclamant que les conventions ou actes passes entre cc
elernier et lui-mcl11e.

Il y a lieu cle remarqucr, au sujet cle la protection cliplomatique,
que, cl'aprcs le clroit international nouveau, elle peut rcn"tir trois
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from the Fnited Nations (Articles 4 and 6 of the Charter) and, in •
any event, if by reason of defects in its internal organization it
causes injury to another State, it is under an obligation to com­
pensate that State.

IV
Nature 0/ the intervention by the United Kingdom Govemment in

the presCllt case.
This point is of cardinal importance.
The United Kingdom Government applied to the Court on

}[ay 26th, 1951, in order to protect the interests of the Anglo­
Iranian Oil Company, an English company, on the ground that
Iran, by nationalizing the oil industry, had violated the rights of
that Company, rights derived, in particular, from the Concession
Agreement uf 1933 concluded between the Company and Iran.

The United Kingdom Government is therefore not appearing in
this case in defence of its own interests, but to protect the interests
of its nationals, which is a very different matter.

In accordance with the international law in force, a State may
formulate a claim against another State in three cases:

(a) When onc of its rights has been violated by that State.
(b) To protect the rights of its nationals if these rights have been

disregarded or violated by that State.
(c) To defend the rights of a State which has entrusted it with

this defence because it cannot directly undertake its own defence,
for instance, if it has broken off diplOlllatic relations with the State
which has violated its rights.

The position of the claimant State is quite different in each of the
three cases.

In the first case, that is to say, where the State is acting in defence
of its own interests, attention must be confined to the agreements
which have been concluded between the two States.

In the second case, the claimant State acts in virtue of a right
conferred by the law of nations and uni\'ersally recognized in
practice, the right of diplomatic protection of its nationals. In
accorclance with this law, the action of the claimant State cannot
be met by any of the arguments that could be raised against it if
it were acting on its own behalf: the only objections which can be
raised to such a claim are those which are based upon international
law or which result from the nature of the right which the claimant
relies on.

No difficulty arises in respect of the third case. The State against
which the claim is made can, as against a State acting on behalf of
the claimant State, rely only upon conventions or agreements
concluded between the last-named State and itself.

It must be pointed out as regards diplomatic protection that,
according to the new international law, it may assume three different
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aspects differents selon l'organe aupres duqllel elle s'exerce:
a) protection, reclamation directc contre un Etat ; b) protection
devant le Conseil de Securite des Nations Unies; c) protection
devant la Cour internationale de Justice.

Ces trois aspects de la protectiun diplomatique disparaitront ou
subiront des changements quand le droit international nouveau
etablira clairement les droits internationaux de l'individu, c'est-a­
dire les droits que celui-ci pourra faire valoir directement contre
un Etat sans recourir a la protection diplomatique du pays dont il
est le ressortissant.

v
QueUe est la pOl·tee de l'article 36, nO 2, du StaNd de la Cour?

Celle-ci est-eUe competente pour connaUre d'antres matieres que ceUes
indiquees expressement dans ledit article?

Ces questions constituent, a mon sens, le point crucial de la
presente affaire.

Dans les discussions qui ont eu lieu, on est parti de la base,
consideree incontestee, que la competence de la Cour est deter­
minee seulement par l'article 36, nOS I et 2, de son Statut et, par
suite, derive presque uniquement du consentement des parties.
C'est pour ce motif qu'on a discute si longuement sur la portee de
l'adhesion de l'Iran a la clause dudit article.

Ce point de vue est inexact.
Il faut remarquer, d'abord, que les articles 36 et 38 du Statut

de la Cour, dans le chapitre II relatif a la competence de ce tribunal,
sont tres defectueux. L'article 38, qui est la reproduction de l'arti­
cle 38 du Statut de la Cour permanente de Justice internationale, a
ete depuis longtemps l'objet de vives critiques dont on n'a pas
tenu compte ~t la Conference de San-Francisco au moment de la
revision dudit article. C'est done la Cour internationale de Justice
qui doit determiner sa veritable pm'tee. Il faut en dire autant de
l'article 36.
, Cet article 36 pade des differends qui se produisent entre des

Etats ; ils sont relatifs a des droits resultant d'accords passes entre
eux ou de la reglementation ctablie par le droit international sur
des matieres donnees (domaine terrestre, domaine maritime, etc.).
II s'agit done de diffcrends se rapportant ordinairement a des actes
auxquels ont participe deux ou un plus grand nombre d'Etats.

Mais a cOte de ces droits, il y en a cl'autres etablis directement
par le droit international et qui n'ont pas ete mis suffisamment en
relief dans le cas actuel pour determiner la competence de la Cour.
Ces droits ne resultent pas de la volontc des Etats ou d'autres actes
juridiques, mais de la conscience renouvelee des peuples qui prend
en consideration l'interet general. Ces droits ne cn~ent pas d'obliga-
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forms which depend upon the crgan before which that protection is
exercised: (a) direct protection or claim against a State; (b) protec­
tion before the Security Council of the United Nations; (c) protec­
tion before the International Court of Justice.

These three aspects of diplomatic protection will disappear or
will undergo changes when the new international law clearly estab­
lishes the international rights of the individual, i.e. those rights
which he will be entitled to invoke directly against a State without
resorting to the diplomatic protection of the country of which he is
a national.

v

What is the scope 01 Al'#cle ]6, paragraph 2, 0/ the Statute 01 the
Court? Is the Court competent to deal with matters other than those
specifically hzdicated in that Article?

These questions, in my opinion, constitute the crucial point of the
present case.

The arguments which we have heard proceeded from the basis,
which was regarded as indisputable, that the Court's jurisdiction
is determined solely by Article 36, paragraphs I and 2, of its Statute
and that it is consequently derived almost entirely from the consent
of the Parties. This explains the long arguments as to the scope of
Iran's adherence to the provisions of that Article.

This view is incorrect.
It should be pointed out, in the first place, that Articles 36

and 38 of the Statute of the Court, in Chapter II relating to the
competence of the Court, are very defective. Article 38, which
reproduces Article 38 of the Statute of the Permanent Court of
International Justice, has long been the subject of strong criticism,
of which no account was taken at the San Francisco Conference
when that Article was revised. It is therefore for the International
Court of Justice to determine its true scope. The same must be
said of Article 36.

That article, Article 36, refers to disputes which may arise
between States; these relate to rights flowing from agreements
concluded between these States or from rules established by
international law with regard to given questions (land domain,
maritime domain, etc.). "Vhat are involved therefore are disputes
ordinarily relating to instruments to which two or more States
are parties.

But in addition to such rights there are others, directly established
by international law, which have not been sufficiently brought out
in the present case to determine the Court's jurisdiction. These
rights do not result from the will of States or from other juridical
acts, but from the revitalized conscience oi the people which
takes account of the general interest. These rights do not create
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tions directes entre les Etats ; ils ne peuvent pas etre discutes quant
a leur existence et doivent etre proteges s'ils sont violes.

Panni cC's droits, il faut citer, notamment, ceux dits fondamen­
taux des Etats (d'independance, de souverainete, d'egalite, etc.),
ainsi que certains autres droits conferes par le droit des gens, tels
celui de protection des nationaux, celui d'indemnisation pour un
prejudice subi, etc.

L'article 36 du Statut de la Cour ne pade pas des droits de cette
deuxieme categoric, car ils ne produisent pas de differends et, pour
ce motif peut-ch'c, on n'y a meme pas songe. Mais lcdit article 36
ne lC's exclut pas de la competence de la Cour; si on avait voulu
qu'il en soit ainsi, on l'aurait dit expressement.

Comment alors combler cette lacune, et en somme, comment
determiner la competence de la Cour a l'egard de cette deuxieme
categoric de droits ? Pour ccla, il faut recourir a l'esprit de la Charte
des Nations Cnies dont le Statut de la Cour fait partie integrante
(art. 92 de la Charte), ainsi qu'aux principes generaux du droit des
gens. 11 faut, en outre, tenir compte des consequences internationales
que l'interpretation restrictive dudit article 36 peut entrainer.

La Charte s'efforce de donner du prestige au droit des gens, comme
cela rcssort du preambule, alinea 3; clu chapitre premier, article
premier, nO I; article 2, nO 3; ainsi que de l'article 13, lettre a), et
des articles 36 et 38. Le droit international et la Cour internationale
de Justice sont aujourd'hui etroitement lies: on ne peut plus
concevoir une Cour internationale qui n'applique pas le droit des
gens ni ce droit sans une Cour qui l'applique.

D'apres l'esprit de la Charte, ainsi que cl'apres les principes gene­
raux du droit international, tous les droits des Etats cloivent etre
amplement reconnus et proteges et les conflits auxquels ils peuvent
donner lieu doivent etre resolus par dC's moyens pacifiques.

Dne difference fondamentale existe entre le droit international
classique et le droit international nouveau en ce qui concerne les
moyens qn'ont les Etats de faire valoir les deux categories de droits
ci-dessus indiques.

D'apres le droit international classiqlte, les differends entre Etats
qui naissent de conventions ou de faits qui cn§ent des rapports
juridiques, ou de la reglementation etablie par le droit des gens sur
des matieres donnees, doivent etre resolus par les moyens choisis
librement par les parties; mais si celles-ci ne peuvent pas se mettre
d'accord sur ces moyens, alors le difLerend reste sans solution et,
d~ cc fait, l'Etat le plus fort impose, en quelque sorte, sa volonte a
l'Etat faible.
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direct obligations between States; their existence may not give
rise to discussion but must be protected in the event of their
violation.

Among these rights, it is necessary to mention in particular
those which arc said to be fundamental rights of States (the
right to independence, to sovereignty, to equality, etc.), as well
as certain other rights conferred by the law of nations, such as
that of the protection of nationals, the right to be indemnified
for injuries, and so forth.

Article 36 of the Statute of the Court does not refer to the
rights falling within this second category, for they do not give
rise to disputes and, perhaps for this reason, no thought was
given to them. But Article 36 does not exclude them from the
Court's jurisdiction; if this had been the intention, it would
have been stated expressly. .

How then is this gap to be filled, or 1ll short, how is the Court's
jurisdiction with regard to this second category of rights to be
determined? In order to do this, it is necessary to have recourse
to the spirit of the Charter of the United Nations, of which the
Statute of the Court forms an intf'gral part (Article 92 of the
Charter), and to the general princ'r cs of the law of nations. It
is moreover necessary to have reg::.rd to the international conse­
quences which might result from a re5trictive interpretation of
Article 36.

The Charter seeks to add to the prestige of the law of nations,
as appears from the Preamble, paragraph 3, from Article I,
paragraph I, of Chapter I, from Article 2, paragraph 3, as well
as from Article 13 (a) and from Articles 36 and 38. International
law and the International Court of Justice are, at the present
tin1l', closely linked together: it is impossible to conceive of an
international Court which does not apply the law of nations,
or of this law without a Court to apply it.

In accordance with the spirit of the Charter, and with the
general principles of international law, all the rights uf States
must be fully recognized and protected and the conflicts to which
they may give rise must be settled by peaceful means.

There is a fundamental difference between classical international
law and the new international law with regard to the means
available to States to assert the two categories of rights indicated
above.

Under classical international law, c'isputes between States
arising from conventions or facts giving rise to legal relations,
or from rules established by the law of nations on given matters,
had to be settled by means freely chosen by the parties; but
if the parties could not agree as to these means, the dispute
remained unresolved and consequently the stronger State could
to some extent impose its will upon the weaker.
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It en est de m0me quand il s'agit de l'exercice cl'un droit expresse­
ment reconnu par le droit des gens, c'est-a-dire des droits de la
deuxil'me catl'gorie ci-dessus )ndiqu6s. lci encore, si une solution
pacitique n'interviellt pas, l'Etat fort impose sa volonte a l'Etat
faible; et si cdui-ci est le reclamant, son droit reste sans portl'e
pratiqul'.

Dans Il' droit international nouveau, il en est tout autrement.
D'apr&s Cl' droit, et n!ltammcnt d'apr&s l'esprit de la (harte, taus
les diffl~n'nds l'ntre Etats doiwnt Nre resolus pacil1quement et
tous ks droits consacrl's par le droit dt's gens doin'nt Nre respectes
et sanctionnes.

Dans Cl' but, la Charte a cr6e unc organisation internationalc
comprenant, entre autres organes, le Cons<'~il de Securite et la Cour
internationale de ] ustice.

Si le Statut de la Cour avait voulu reduire les attributions de la
Cour uniquen1l'nt a la solution des eliffert'nds relatifs aux ch'oits de
la premil're categorie ci-clesslls indiques, il I'aurait Nabli expresse­
ment, comme je l'ai dit plus haut. Cette (our ne st'rait alors, en
realite, qu'unc Cour internationale d'arbitrage. II aurait mieux valu,
dans Cl'S conditions, confirmer la Cour permanente d'arbitrage
crN'e l'n 11)99 et qui a l'avanj'age el'Ctre composee ell' juges choisis
dans chaque cas par les parties elles-memes. Or, la Cour actuelle
est, (l'apres son Statut, une (nur de Justice et, de cc fait, ainsi que
elu dynamisme ell' la vic internationale, clle a aujourel'hui une douhle
mission: dire le droit et dJl'elopper le c!roit. Sa premiere mission
comprend la s/Jllltion des d£tferends entre Etats et, en (lutrC', la prrdec­
tion des droits de cel1x-ci reconnus par le droit des gens. Et pour cc
qui concerne la seconde mission de la Cour, le del'c!oppelllent dll
droit, elk consiste a elegager le droit existant, a le modifier et memc
..\ crl'er des pr6ceptcs nOUVl'aux, si c'est necessaire. Cette seconde
mission est justifil'e par le grand elynamisme de la vic interna­
tionale. La troisieme Assemblee ell'S Nations Unies, elans sa resolu­
tion n° 1i1, a reconnu a la Cour cettc faculte ell' el6veloppl'r le
droit ell'S gens. De son c6t<~, l'Institut de droit international, dans
la session <[u'il a tenue dernierement a Sienne, a reconnu express6­
ment aussi a la Cour laelite faculte. En creant une commission,
l'Institut a aelopte, a l'unanimite, la resolution suivante : « L'Insti­
tut ell' elroit il~ternational, tres attentif a l'importance croissante
de la Cour internationale de Justice et ell' son r61e dans le developpe­
ment elu droit international.. .. » Dans l'exercice ell' cette facult6,
la Cour ne eloit pas proceele: arbitrairement mais s'inspirer ell'S
grands principes du elroit international nouveau.

Pour Cl' qui concerne ]a proteqtion des dl'o£ts, il n'y a pas lieu de
elistingucr si le plaignant ou si l'Etat contre lequella reclamation est
elirigee a accepte ou non la juridiction de l~ Cour, ni s'il est ou
non Membre ell'S Nations Cnies. Taus les Etats du monde font
partie aujourel'hui ell' la communaute - ou plutot ell' la societe -
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The same is true with regard to the exercise of a right expressly
recognized by the law of nations, that is to say those rights which
fall within the second catl'gory rderred to above. Here again, if
some pl'acdnl sl'ttlement is not reached, a strong State can impose
its will upon a wl'ak State; and if the Iattl'r be till' claimant, its
right remains of no practical yalm'.

In the net!!' i/ltemational la«' the matter is wholh' different. In
accordance with this law, and in particular with nil' spirit of the
Charter, all disputl's between States must lw rl'solYed by peaceful
means, and all tIll' rights recognized by tIll' law of nations must l){'
respected and must haye a sanction.

To this end, the Charter created an international organization
comprising, among other organs, tIll' Security Council and the
International Court of Justice.

If the Statute of the Court were intended to limit the powers of
the Court soldy to thl' solution of disputes relating to rights of tIll'
flrst category referred to aboye, it would, as 1 have said, han'
expressly so provided. The Court then would be, in effect, a mere
international court of arbitration. It would han' bel'n better, in
thesc' circumstances, to ha\'e confirmed the Pc'rm,lJlent Court of
Arbitration set np in I~99, which has the advantage of being
composed of judges sl'lected in each case by the parties themselves.
Bnt the present Court is, according to its Statute, a Court of justice
and, as such, and In' virtue of the dynamism of international life,
it has a double task: to declare the"law and develop the law. Its
first task indmll's the settlement 0/ disputes between States as wdl
as the protection 0/ the rights of those States as recognized by the
law of nations. As regards the Court's second task, namely, thr
den'lopn1l'nt of law, it 'consists of deciding the existing law, m"odify­
ing it and eyen creating Ill'W precepts, should this lw necessary.
This second mission is justil1ed by the great dynamism ot inter­
national life. The Third Session of the General Assembly of the
Cnited Nations has recognized tIll' Court's rights to clevd()p inter­
national law in its H.esolution No. 171. The Institute of Inter­
national Law has on its sick' in the recently hdcl Session at Siena
expressly recognized this right of the Court: In creating a commis­
sion, the Institute unanimously adopted the following Resolution:
[Translation] "The Institute of International Law, he'nlyaware
of the growing importance of the International Court of J tlstice
and of its role in the clevelopment of international law.... " In
discharging this t:1sk the Court must not proceed in an arbitrary
manner, but must seek inspiration in the great principles of the
new international law.

'vVith regard to the protection of these rights, it is unnecessary
to ascertain whether the complainant or the State against which
the claim is macIc> has or has not accepted the j uriscliction of the
Court, or \vhether it is or is not a Member of the Unitc'cl Nations.
Every State in the world is to-clay a member of the international
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internationall' ; tous sont soumis au droit des gens et ont les droits
l;t obligations 6tablis par celui-ci. On ne peut coneevoir qu'un
Etat non membre des Nations Unies ou qui n'a pas ac~ept6 In.
juridiction de la Cour puisse violer les droits des mItres Etats et
qu'il ne puissl' etre traduit ele\'ant la Cour ; ni, inversement, qu'un
Etat ~lembre des Nations enies puisse agir ell' meme a l'egard
d'un Etat non membre.

La Cour, dans son avis consultatif du II avril 1949 sur les
« H.eparations des elommages causes au service des Nations Unies )),
accepte expressement la maniere de voir ci-dessus indiquee. Elk a
declare « qu'au cas oh un agent des Nations Unies subit, dans l'exer­
cice de ses fonctions, un domm~ge dans des conditions de nature a
engager la respol1sabilite d'un Etat qui 1/'est pas membre de l'Orga­
nisation, celle-ci a qualit6 pour presenter contre le gouvernement
de jure ou de facto responsable une reclamation internationale en vue
d'obtenir la reparation du dommage cause aux Nations Unies ».

Il faut remarquer que, dans cet avis, la Cour a fait une veritable
creation du droit.

L'Etat responsable peut done etre actionne devant la Cour sans
qu'il y ait lieu de rechercher s'il a accepte ou non sa juridiction
Oll s'il a adhere a la clause de l'article 36, n° 2, de son Statuto

Si les Nati,ons Cnies presentaient devant la Cour une reclamation
contre un Etat pour les motifs ci-dessus indiques, ce tribunal
pourrait-il debouter cet organisme en se fondant sur l'article 34,
n° I, de son Statut qui etablit que « seuls les Etats ont qualite
pour se presenter devant la Cour)) et en alleguant que l'Organi­
sation des Nations Unies n'est pas un Etat ? Cl' serait un non-sens.

Il convient de remarquer aussi, all sujet des droits de la deuxieme
categoric ci-dessus indiqu6s, que le droit international nouveau
a renforce et amplifie ceux qui existaient deja et il en a reconnu
ou confere cl'autres qui sont d'une grancle importance et ne figment
pas dans le droit international classique, Ten mentionnerai seule­
ment trois, parce qu'ils sont en rapports etroits avec le fond du
litige actuel: celui de la protection des nationaux, qui se trouve
renforce, et celui resultant d'un deni de jltstice ainsi que celui
resultant d'un abus d'lt droit. CeHe derniere notion, qui est rela­
tivement recente dans le droit national (eUe est consacree dans les
codes civils de l'Allemagne et de la Suisse), tend a penetrer dans
le droit international, et il importe que la Cour la reconnaisse
formeUement, le moment venu.

D'autre part, on s'efforce aujourd'hui d'etablir une declaration
universelle des droits de l'inclividu et, pour proteger ces droits
internationalement, on veut cn~er une Cour speciale. Il est evident
qu'il suffira que I'Etat interesse se presente devant cette Cour ou,
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community, or rather, of the international society; all are subject
to the law of nations and have the rights and obligations laid down
by that law. It is impossible to suppose that a State not a :l\Iember
of the "Cnited Nations, or one which has not accepted the juris­
diction of the Court, should be able to violate the rights of other
States and that it should not be possible to bring it before the Court;
or, cOI1Vl'rsl'ly, that a State which is a l\lember of the United
Xations shOlild be able so to act with regard to a non-member
State.

The Court, in its Advisory Opinion of April nth, r949, on
"H.eparations for Injuril's suffered in the Service of the United
::.\ations" expressly adopted the above-mentioned point of view.
It held that "in the event of an agent of the United Nations in the
performance of his duties suffering injury in circumstances involv­
ing the responsibility of a State which is not a member, the United
Nations, as an Organization, has the capacity to bring an inter­
national claim against the responsible de jure or de facto government
with a view to obtaining the reparation due in respect of the damage
caused to the Vnited Nations".

It must be noted that in that Opinion, the Court actually created
the law.

The State responsible may therefore be brought before the Court
without its being necessary to inquire whether it has or has not
accepted the jurisdiction of the Court or whether it has adhered to
the provisions of Article 36 (2) of its Statute.

If the United Nations brought before the Court a claim against
a State on the grounds above referred to, could it be possible for
the Court to reject the claim brought by this Organization, on the
basis of Article 34 (r) of the Statute, which provides that: "only
States may be parties in cases before the Court", and on the ground
that the United Nations are not a State? This would be nonsense.

It should be pointed out too, with regard to rights of the second
category above referred to, that the new international law has
reinforced and amplified the rights which already existed and it
has recognized or conferred others which are of great importance
and which have no existence in classical international law. I shall
mention but three, because they are closely linked with the sub­
stance of the present dispute: that of the protection of nationals,
which is reinforced, that resulting from a denial of justice and that
resulting from an abus dlt droit. This last concept, which is relatively
new in mllnicipallaw (it finds a place in the Civil Codes of Germany
and Switzerland) is finding its way into international law and
the Court will have to give it formal recognition at the appropriate
time.

Efforts are moreover being made at the present time to establish
a universal declaration of the rights of the individual, and in order
to give these rights protection on an international level, it is sought
to create a special Court. It is clear that it will be enough for the
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a son defaut, devant la Cour internationale de Justice pour obtenir
satisfaction.

Enf1l1, si la Cour elL'vait se Lleclarer incompctente toutes les fois
qu'il s 'agit de droits de la deuxienw catl'gorie dont je vims de
parkr, il pourrait se presenter des cas tre's importants pour ksquels
cettL' declaration cl'incompetence causerait dL'S ell'sillusions et nuirait
considl'rabIL'ment au prestige ell' Cl' tribunal.

En somme, la Cour eloit intL'l"preter, "oire mC1l1e elevdopper,
l'articlc 36 ell' son Statut, elans le sens ci-elessus indique.

Pour terminl'r, je ne ferai qu'ineliquer brievement el'autres obser­
vations rdatives ala compL\tence de la Cour et elestinees acompleter
cc qu'on peut appder la llzt!orie gel1t!rale dL' la competencL' de cc
tribunal.

I' La Cour L'St c01l1petcnte pour elonner son avis sur toutcs It's
questions qui lui sont sou1l1ises par le Conseil elL' Seem-ite ou par
l'Assembll'e dl's :\ations Cnies. Sa COl11pl'tc'nce resultl' elu fait qUl'
la Cour est un ell'S organes ell'S Nations l'nies (art. 7 ell' la Charte).

2' Bic'n des rapports internationaux ont aujourcl'hui non SL'U­
lement un aspect jurielique l11ais aussi un aspect politique; cela a
L'tl' reconnu par la Cour dans son avis consultatif du 28 mai 194~.

Dans Cl' cas, la Cour eloit consicll'rer ces eleux aspects dans les
affain's qui lui sont soumises.

3" II peut arriwr qu'un eliffl'renel presente un aspect juricliqne et
un aspect politique bien sl'pan"s. Dans ce cas, la (our L'St compe­
tente pour connaltre dc' l'aspect jurielique et le Conseil ele Securite
l'est pour cc qui a trait a l'aspect politique.

..( Si UTIl' affaire somnise <\ la Cour vient menacer la paix clu monele,
le Conseil de Sl'curitl' peut s'en saisir et mdtre fIn a la competenCl'
de la Cour. La compl'tencc elu Consl'il resulte ell' la nature de l'Orga­
nisation internationalc' crL'L'c par la Charte et ch's attributions du
Conseil.

ConclusiuJls

Des considerations de elroit contenues elans k prt'sent expose
resultent les conclusions suivantl's relatives ft l'affaire soumise a la
Cour:

1° La Cour est cOl11petente pour connaitre ell' la reclamation pre­
sentee par le RO~'aume-l'ni contre l'lran en raison ele la declaration
el'adhesion ell' celni-ci a la clause de l'article 36, n° 2, elu Statut ell' la
Cour.

2° La Cour est competente surtout parce que le Royaume-Cni
agit dans la presente affaire non pas pour elefendre ses propres
intcrets, mais pour proteger ceux cl'un de ses nationaux, l'Anglo­
Iranian Oil Company.
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State concerned to present itself bdore that Court or, failing that,
before the International Court of Justice for it to obtain satis­
faction.

Lastly, if the Court should hold that it lacks jurisdiction when­
ever rights of the second category of which I have spoken are
concerned, very important cases might occur in which such a hold­
ing of lack of jurisdiction would cause disappointment and would
considerably damage the prestige of this tribunal.

In conclusion, the Court should interpret and even develop
Article 36 of its Statute in the sense indicated above.

In conclusion, I shall merely indicate briefly certain other obser­
vations with regard to the jurisdiction of the Court for the purpose
of completing what may be called a general theory of the Court's
competence.

(I) The Court i'5 competent to give an opinion on all questions
submitted to it by the Security Council or the Assembly of the
Cnited Nations. Its jurisdiction results from the fact that the Court
is onc of the organs of the Cnited Nations (Article 7 of the Charter).

(2) l\Iany international relations have at the present time a p )li­
tical as wdl as a juridical aspect; this was recognized by the Court
in its Advisory Opinion of May 28th, 1948. In such cases, the Court
must consider both these aspects of cases submitted to it.

(3) It may happen that a dispute has entirely separate juridical
and political aspects. In such a case, the Court is competent to deal
with the juridical aspect and the Security Council is competent to
deal with the political aspect.

(4) If a case submitted to the Court should constitute a threat to
world peace, the Security Council may seise itself of the case and
put an end to the Court's jurisdiction. The competence of the
Council results from the nature of the international organization
established by the Charter, and from the powers of the Council.

VI

Cruell/sioHs

The following conclusions result from the legal considerations
which I have set out, in the case now before the Court:

(I) The Court has jurisdiction to deal with the claim presented
against Iran by the Cnited Kingdom by reason of the Iranian
Declaration of adherence to the provisions of Article 36, para­
graph 2, of the Statute of the Court.

(2) The Court has jurisdiction, in particular, because the United
Kingdom is not acting in the present case in defen.ce of its own
interests, but to protect the interests (1f one of its nationals, the
Anglo-Iranian Oil Company.
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Dans l'exercice de Cl' droit de protection, le Royaume-Uni ne
peut se voir opposer la portee ell' la declaration el'aelhCsion ell' l'Iran
a la clause de l'article 36, n° 2, du Statut de la Cour, car il ne s'agit
pas d'un elifferenel entre ces deux pays mais de l'exercicl' par le
premier d'un droit reconnu par le droit des gens.

3° Etant elonne le caractere que revet aujourd'hni le doma£ne
reserve, la competence ell' la Cour ne peut etre entravee par l'alle­
gation de l'lran relative a cc domaine.

4° La Cour a une competence ,tres etenelue pour proteger les
droits conferes elirectement aux Etats par le elroit international
(ceux relatifs a la protection ell'S nationaux, <'1 la reparation d'un
prejudice injustement subi, au eleni de justice, a l'abus elu droit,
etc.).,Cette competence ne peut etre entravee par la non-adhesion
de l'Etat objet de la reclamation a la clause ell' l'article 36, n° 2,
du Statut de la Cour.

L'exercice de quelques-uns de Cl'S droits pent constituer le fond
du litige entre le Royaumc-Uni et l'lran.

(S£gne) A. ALVAREZ.
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Since the rnited Kingdom is exercising this right of protection,
it cannot be met with arguments as to the scope of the Iranian
Declaration of adherence to the provisions of Article 36, para­
graph 2, of the Statute of the Court, because what is involved is
not a dispute between these two countries, but the exercise of a
right recognized by the law of nations.

(3) In view of the nature of the reserved domain at the present
day, the Court's jurisdiction cannot be limited by the Iranian conten­
tions with regard to this domain.

(4) The Court has a very wide jurisdiction for tht' protection of
Tights directly conferred upon States by international law (those
relating to the protection of nationals, to reparation for injury
unjustly suffered, to denials of justice, to ab1ts du droit, etc.). Its
jurisdiction in this connection cannot be limited by the 11011­

adherence of the State against whom the claim is made to the provi­
sions of Article 36, paragraph 2, of the Statute of the Court.

The exercise of some of these rights may constitute the merits of
the dispute between the United Kingdom and Iran.

(Signed) A. ALVAREZ.



DlSSE~TI:\G OPINION OF JUDGE HACI{WORTH

The controversy between the l'nited Kingdom and Iran in its
pres('nt stage relates exclusively to the question whether the Court
has jurisdiction to entertain the complaint of the United Kingdom
that its national, the Anglo-Iranian Oil Company, has been denied,
through the nationalization of its properties in Iran in 1951, treat­
ment in conformitv with international law. Iran denies, and the
United Kingdom affirms, that the Court is competent to entertain
the complaint.

The Iranian Declaration accepting compulsory jurisdiction of the
Permanent Court of International Justice, under Article 36 of its
Statute (now applicable to this Court under Article 36 (5) of the
present Statute) was signed on October 2nd, 1930. It was approved
by a legislative act on June 14th, 1931, and ratification of the
Declaration was notified to the League of Nations on Septem­
ber 19th, 1932.

The pertinent part of the Declaration states that compulsory
jurisdiction of the Court is accepted, on condition of reciprocity,
with respect to :

" .... any disputes arising after the ratification of the present decla­
ration with regard to situations or facts relating directly or indirectly
to the application of treaties or conventions accepted by Persia
and subsequent to the ratification of this declaration".

The present controversy revolves around the question whether
this Declaration relates to treaties and conventions generally, to
which Iran is a party, or only to those to which that country has
become a party since tlw ratification of the Declaration.

** *
I agree \dth the conclusion of the Court that the Declaration

applies only to treaties Clnd conventions accepted by Iran subsequent
to the ratification of its Declaration. I do not, ho\vever, consider
that, in reaching this conclusion, it was necessary or even permis­
<;ible for the Court to rely upon the Iranian Parliamentary Act of
approval as evidence of the intention of the Iranian Government,
since that was a unilateral act of a legislative body of which other
nations had not been apprised. National courts may, as a matter
of course, draw upon such acts for municipal purposes, but this
Court must look to the public declarations by States made for inter­
national purposes, and cannot resort to municipal legislative enact-
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[Trad /let ion]

Le differend qui oppose le R.oyaume-l'ni a l'Iran, dans son
stade actud, porte exclusin'nwnt sur le point de savoir si la Cour
est competente pour connaitre de la demande du I{oyaume-eni,
suivant laquelle son ressortissant, l'Anglo-Iranian Oil Company,
du fait de la nationalisation de ses biens intervenue en Iran en
1951, n'aurait pas ete traite conformcment au droit international.
L'Iran conteste que la Cour soit competente pour connaitre d"
cettr demande, cc que soutient le Royaume-Cni.

Le 2 octobre 1930 a ete signee la declaration ell' l'Iran portant
accl'ptation de la competence obligatoire de la Cour permanentI.'
de Justice internatianale, conformement a l'article 36 de son
Statut (declaration valable aujourd'hui pour la presente Cour,
en vertu de l'article 36, paragraphe 5, de son Statut). (ette decla­
ration fut approuvee par une loi du 14 juin 1931, la ratification
de la declaration etant llotifiee a la Societ6 des Nations le 19 sep­
tembre 1932.

Le passage pertinent de la declaration 6nonce que la juridiction
obligatoire de la Cour est acceptee, sous condition de reciprocit<.\
a l't'gard de

(( .... taus les differends qui s'elcveraient aprcs la ratification de la
presente declaration, au sujet de situations ou de faits ayant
directement ou indirectement trait a l'application des traitcs on
conventions acceptes par la Perse et post6rieurs a la ratification
de cette declaration ».

Le prt'sent differend depend du point de savoir si la declaration
vise ell g6nt~ralles traites et conventions auxquels l'Iran est partie,
ou seulement ceux d'entre eux auxqucls l'lran est devenue partie
aprcs la ratification de la declaration.

** *
.le su;s d'accord pour admettre avec la Cour que la c1t'claration

ne s'applique qu'aux trait6s et conventions acceptes par l'Iran
posterieurement a la ratification de sa cl&claratioll. Pour arriver
a cette conclusion, je n'estime toutefois pas qu'il soit necessaire
ou mcme admissible, de la part de la (our, ell' se fonder sur la
lai adoptee par le Parlement iranien, portant approbation dp l<t
declaration, en tant que preuve de l'intention du Gouvernement
de l'Iran ; en effet, il s'agissait la d'un acte unilateral d'un corps
16gislatif, acte qui n'avait pas 6te porte a la connaissance dl'S
aut res nations. Les tribunaux nationaux peuvent naturellenwnt
se servir de tels actes a des fins internes, mais la presente (our
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ments to explain ambiguities in international aets. The fact that
this was a public law which was available after 1933 to people who
might have had the foresight and the facilities to examine it, is no
answer. \Vhl'n a State lkposits witli an international organ a docu­
ment, such as a declaration accepting compulsory jurisdiction of
the Court, upon which other States are expected to rely, those
States are entitled to accept that document at face value; they are
not required to go back to the municipal law of that State for expla­
nations of the meaning or significance of the international instru­
ment. Such a procedure would in many cases lead to utter confusion.
This is not a case of drawing upon the lravallx priparaloires of a
bilateral or multilateral agreement to explain ambiguities. Had the
Act of Parliament been attached to the instrument of ratification
filed by Iran with the League of Nations, a different situation would
have been presented. Other States would thus have been on notice
of the discrepancy between the Declaration and the act of approval.
But this was not done.

I also agree with the Court that the Concession Agreement
between Iran and the Anglo-Iranian Oil Company, Limited, of 1933,
cannot be regardl'd as a treaty or convention in the international
law sense, and consequently cannot be regarded as coming within
the purview of the Iranian Declaration.

** *
I regret that I cannot agree with the conclusion of the Court

that the United Kingdom is not entitled for jurisdictional purposes,
to invoke, by virtue of the most-favoured-nation clauses in earlier
treaties between that country and Iran, provisions of treaties
concluded by Iran with other countries subsequent to the ratifi­
cation of its Declaration accepting jurisdiction of the Court.

The conclusion that the treaty containing the most-favoured­
nation clause is the basic treaty upon which the United Kingdom
must rely amounts, in my judgment, to placing the emphasis on
the wrong treaty, and losing sight of the principal issue. The
gravamen of the complaint of the United Kingdom Government
is that Iran has not accorded to a British national, the Anglo­
Iranian Oil Company, the benefits of international law and that,
as a result, the Company has suffered a denial of justice. The
provisions with respect to the application of the principles of
international law are not to be found in the most-favoured-nation
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doit examiner les cleclarations publiques faites par cles Etats a
cles fins internationales; elIe ne saurait recourir a cles textes
legislatifs internes pour expliquer les ambiguites que comportent
des instruments internationaux. Ce point n'est pas refute par
l'affirmation qu'il s'agissait la cl'une loi publique, accessible apres
1933 aux personnes qui auraient pu avoir la prevoyance et les
facilites necessaires pour l'examiner. Lorsqu'un Etat clepose
aupres cl'un organisme international un clocument td que la
cleclaration portant acceptation cle la competence obligatoil:e cle
la (our, document clont on peut s'attenclre que cl'autres Etats
l'invoqueront, ceux-ci sont foncles al'accepter asa valeur nominale.
11s ne sont pas tenus de se re£erer au clroit interne cle l'Etat
dont il s'agit pour rechercher une explication quant au sens ou
a la portee de l'instrument international. ene telle methocle,
clans de nombreux cas, concluirait a la plus grancle confusion.
Il ne s'agit pas en l'espece cle recourir aux travaux preparatoires
cl'un accord bilateral ou multilateral en vue cl'en expliquer certaines
ambiguites. Si la loi du Parlement avait ete jointe en annexe a
l'instrument de ratification clepose par l'Iran auprl's de la Societe
qes Nations, une situation clifferente se serait presentee. D'autres
Etats auraient ainsi ete au courant cle la divergence existant entre
la declaration et l'ade cl'approbation. Mais il n'en fut pas ainsi.

Je suis egalement d'accord avec la Cour pour admettre que
l'acte de concession de 1933 entre l'Iian et l'Anglo-Iranian Oil
Company, Limited, ne saurait etre consiclere comme un traite ou
une convention au sens clu droit international; par consequent, il ne
saurait etre considere comme entrant dans le cadre de la declaration
de l'Iran.

** *
A mon regret, je ne puis me rallier a la conclusion de la Cour

selon laquelle le Royaume~Uni n'est pas fonde a invoquer a des
fins juridictionneiles, en vertu des clauses de la nation la plus
favorisee figumnt dans des traites anterieurs conclus entre le
Royaume-Cni et l'Iran, les dispositions de traitcs conclus par l'Iran
avec d'autres pays postcrieurement a la ratification de la declara­
tion portant acceptation de la competence de la Cour.

A mon avis, la conclusion selon laquelle le traite contenant la
clause de la nation la plus favorisee constitue le traite de base sur
lequel le Royaume-Uni doit se fonder, equivaut a mcttre l'accent
sur le faux traite et aperdre de vue le point principal. La denui.ndc
du Gouverncment du Royaume-Uni est fondee sur le fait que l'Iran
n'a pas accorde aun ressortissant britannique, l'Anglo-Iranian Oil
Company, les avantages du clroit international; en cons{quence,
la Compagnie aurait souffert un deni de justice. Les dispositions
relatives a l'application des principes clu droit international ne
cloivent pas etre recherchees dans la clause de la nation la plus
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clause of the earlier treaties of 1857 and 1903 between Iran and the
United Kingdom, but are embodied in the later treaties between
Iran and Denmark of 1934; between Iran and Switzerland of that
same year, and between Iran and Turkey of 1937. It is to these
treaties and not to the most-favoured-nation clause that we must
look in determining the rights of British nationals in Iran. These then
are the basic treaties. The most-favoured-nation clause in the earlier
treaties is merely the operative part of the treaty structure involved
in this case. It is the instrumentality through which benefits under
the later treaties are derived. It is in these later treaties that we
find the ratio decidendi of the present issue.

This conclusion will the more clearly appear if we further examine
the treaty provisions in the light of what has just been said.

Article IX of the Treaty of Peace of March 4th, 1857, between
Great Britain and Persia, provides:

"The High Contracting Parties engage that, in the establishment
and recognition of Consuls-General, Consuls, Vice-Consuls and
Consular Agents, each shall be placed in the dominions of the
other on the footing of the most-favoured nation; and that the
treatment of their respective subjects, and their trade, shall also,
in every respect, be placed on the footing of Ule treatment of the
subjects and commerce of the most-favoured nation."

Similar provisions are contained in Article 2 of the Commercial
Convention of May 27th, 19°3, between the two countries.

This is not a unique most-favoured-nation clause, peculiar to a
capitulatory regime, such as obtained in Persia during that era.
It is wholly reciprocal in character. It is the sort of provision that
is to be found in many treaties of commerce and navigation,
ancient and modern. But that which is even more significant is the
fact that in 1921), at a time when Persia was terminating the extra­
territorial privileges of aliens, there was an exchange of notes, on
:Mal' roth, between the British :\linister to Persia and the Persian
Acting Foreign Minister, by which it was agreed that the most­
favoured-nation provisions of Article IX of the Treaty of 1857
should remain in force. This has not been questioned by Iran.

The Treaty of Friendship, Establishment and Commerce,
concluded between Iran and Denmark on February 20th, 1934,
provides in Article IV that:

"The nationals of each of the High Contracting Parties shall,
in the territory of the other, be receh'ed and trrated, as regards
their persons and property, in accordance with the principles ane!
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fU\'oriset' f1gurant dans ks traitl's ancit'ns de rR57 et dt' H)03

conctus entre 1'lran et k Royaumt'-l.:ni; dIes apparaisst'nt dans
ks traitl,s plus rl'Cl'nts, conclus entrt' l'Iran et k DaIlL'll1ark t'n IC)34,
entn' 1'lran et la Suisse, la men1l' annel', ainsi qu'entre l'Iran
et la Turquil' en H)37. Cl' sont ct's traitl's et non la clausl' <Il' la
nation la plus fcworisl'l' ql1l' nous dl'vons l'XamiIll'r pour determinl'r
quels 50nt ks droits <Il'S rt'ssortissants britanniques '.'n Iran. Cl' sont
Cl'S derniers traitl's qui sont It's traitl's de base. La clause ck la
nation la plus fa\'orisl\' f1gurant dans It's t1'aitl's antl'ril'urs Sl'
borne a ll1ettre en l'CU\Te k systl'nll' cO!l\'L'ntionnd dont il s'ag-it en
l'l'Spl'Cl'. Cest l'intL'rml'diain' dont decouknt ks avantagcs accordes
en \'ertu des traitl's postl'rieurs. Cl' sont dans Cl'S traitl's posteril'urs
que nous trounms la ratio decidendi de la presentl' espcce.

Cette conclusion ressortira plus clairell1ent d'un nouvd l'xamen
(ks llispositions conwntiollllL'lles, a la lumiere dt's considerations
qui prl'cccknt.

L'articlL' IX. du traitl' de paix conclu le 4 mars lR57 entre la
GraIllk-Brl'tagne et la Perse, prl'voit Cl' qui suit:

:'Tradnclion/ « Ll's Hautes Parties contractantes s'engagcnt a
Cl' que clans 1't(tablissell1l'nt et la rl'connaissance dl's consuls genl'­
raux, consuls, vicl'-cousuls et agents consulaires, chacum' cl'elles
Sl'ra placcL' clans ks tL'1Titoires de l'autre sur le pied ell' la nation la
plus fa\'orisl'l' et [1 Cl' que le traiteITIl'nt appliquc ,t leurs slljets
respectifs et [1 leur comnwrCl' Sl'ra ,t taus cgarcls place sur la base
clu traitt'ment appliqul' aux ressortissants et au commerce de la
nation la plus favorisee.))

lh's dispositions analogues f1gurl'nt cl. l'article 2 <It' la conwntion
comnll'rciale llu 27 mai H)03 t'ntrt' les deux pays.

HIll' s'agit pas la d\ull' clausl' uniqul' dt' la nation la plus favo­
riSl'l', ClaUSl' qui sl'rait propre ~l un rl'ginll' capitulain' td que cdui
qui existait en Persl' a cetit' l'pOql1l'. II s'agit d'ul1L' clause dL' natun'
entil-r1'll1ent rl'ciproqlll'. Cl'St lllll' disposition d'une l'Spl'Cl' qu'on
rl'troU\'l' clans IlL'aucoup dL' traitl's de COmml'\Tl' et de navigation,
anciens et nlOclt'rnes. :'lais plus signil1catif encon' l'St It' fait qu't'n
IC)2~, a lllle l'poque otl la Perse Illl'ttait nn aux privilt'gl's extra­
tl'rritoriaux des l-trangers, intt'n'int un l'chang'l' elt' notes, ~I.la elate
lIn 10 mai, t'ntre le ministn' hritanniqUl' en Persl' et Jp ministre
atljointcll's Affain's etrang'l'res dc la 1'l'1'Se. En Ycrtu de cet l'changl'
tle notes, il fn~ cOlL\'enl\ qUl' les dispositions de la nation la plus
b\'orisee, l1guranc a l'article 9 du traitl' de r857, t1l'meurl'raient en
,Igueur. Cl' point n'a pas Ne conteste par l'Iran,

L'articlc IV elu traitc d'amitic, d'ctablisscment et de COmnWITl"
conc1u entre l'Iran et.le Danemark le 20 fl'Yricr 1934, enonce cc qui
suit:

« Les ressortissants de chacune des Hautes Parties contractantes
seront, sur le territoirc de l'autre, rC<,'l1s et traitl's, relativcment a
!eur person ne et [l !l'urs biens, conformcment aux principes et ;t
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practice of ordinary international law. They shall enjoy therein
tIll' most constant protection of the laws and authorities of the
tl'rritory, for their persons, property, rights and interests."

Similar pnwisions are contained in Article I of the Establishment
Convention of April 25th. 1934, between Iran and Switzerland, and
in Article I of the Establishment Convention of March 14th, 1937,
between Iran and Iurke\'.

It will thus be apparent, using the Danish Treaty as the criterion,
that Danish nationals in the territor,Y of Iran and their property
are entitled by Article IV of the Treaty of 1934 to be treated "in
accordance with the principles and practice of ordinary inter­
national law".

The Fnited Kingdom is entitled, by virtue of the most-favoured­
nation provisions quoted above, to claim for British nationals in
Iran no less fanmrable treatment than that promised by Iran to
Danish nationals.

The Government of the Fnited Kingdom has contended that the
treatment accorded by Iran to the Anglo-Iranian Oil Comp~.ny is
not in keeping with the requirements of international law, and has
invoked the Danish Treaty.

The Court is not called upon to say whether this contention is
or is not warranted. It need only say, for present purposes, whether
these treaty provisions to which Iran has subscribed bring the case
within the purvicw of the Iranian Declaration accepting compul­
sory jurisdiction of the Court.

I readily agree with the majority that the most-favoured-nation
pro\'isions of the earlier treaties and the provisions of the later
treaties are interrelated and must be considered together in order
that benefits under the latter may be claimed. But I cannot accept,
for reasons which follow, the conclusion that the necessity for
invoking the earlier treaties as a means of claiming benefits under
the later OI1('S, constitutes a bar to the exercise of jurisdiction by
the Court under the Iranian Declaration. This it secms to mc is
giving far more weight to the restrictive features of the Iranian
Declaration than is warranted.

One cannot dispute the fact that the jurisdiction of the Court is
a limited one. Acceptance of jurisdiction by ~Jtates is purely a
voluntary act on their part; and it necessarily follows that, unless
a State has by special agreement, by treaty or convention, or by a
declaration made under the Optional Clause of Article 36, para­
graph 2, of the StLtute, accepted jurisdiction, the Court is without
jurisdiction.

On the other hand, when a State has filed a declaration under the
Optional Clause of Article 36 of the Statute accepting jurisdiction,
it has performed a voluntary act. It has voluntarily and unilaterally
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la pratique du droit commun international. Ils y jouiront de la.
plus constante protection des lois et des autorites territoriales pour
lenr personne et pour leurs biens, droits l't intL~rets. »

Des dispositions analogues figurent a l'article premier de la
convention d'l't<l.blissement du 25 a\Til1c)34- entre l'Iran et la Suisse,
et a l'article premier de la convention (h~tablissement du 14 mars
1937 entre !'Iran et la Turquie.

11 est done clair, en prenant comme critere le traite conclu avec
le Danemark, que It'S ressortissants et les biens danois, sur le terri­
toire de l'Iran, ont le droit, scIon l'artide IV du trait(~ de 1934,
d'etre traites « conformement aux principes et a la pratique du droit
commun international ».

En vertu des clauses ell' la nation la plus fa\'orisPl" citees plus
haut, le Royaume-eni est fonde a reclamer pour les ressortis­
sants britanniques en Iran un traitement non mains favorable que
celui promis par l'Ira n aux ressortissants danois.

Le GoU\'ernement du Royaume-Uni a soutenu que le traitement
accorde par !'Iran c\l'Anglo-Iranian Oil Company n'est pas conforme
aux exigences elu droit international, et il a invoque c\ cet egardle
traitl' conc!u a\'ec le Danemark.

La Cour n'est pas appelee a dire si cette these est fonclt~e ou non.
En Cl' moment illui sufflt de decider si Cl'S dispositions convention­
nelles, souscrites pas l'Iran, font entrer l'affaire dans le cadre de
la eleclaration iranienne portant acceptation de la competence obli­
gatoire de la Cour.

Je suis volontiers el'accord avec la majorite pour admettre que
les clauses de la nation la plus favorisee figurant dans les traites
anterieurs et les dispositions des traites plus recents sont correla­
tives et doivent etre considerees dans leur ensemble pour qu'il soit
possible de rec!amer les avantages accordl's par Cl'S derniers traites.
Mais je ne saurais admettre, pour les raisons qui suin'nt, la conclu­
sion scJon laquelle la necessite d'invoquer les traites anterieurs afin
ell' pouvoir reclamcr les avantages accordes par les traites plus
recents, ferait obstacle a l'exercice par la Cour ell' sa competence en
vertu de la declaration iranienne. 11 me semble que cela equivaut a
attacher une importance fortement cxageree aux elements restric­
tifs de la declaration iranienne.

On ne saurait contestf'r le fait que la competence de la Cour est
limitee. L'acceptation de la competence de la part eles Etats est un
acte purement volontaire; il s'ensuit necessairement qu'a moins
qu'un Etat n'ait accepte, par la voie el'un compromis, el'un traite
ou convention ou d'une declaration faite en vertu de la disposition
facultative de l'article 36, paragraphe 2, du Statut, la competence
de la Cour, celle-ci est priv~e de competence.

D'autre part, lorsqu'un Etat a depose, en vertu de la disposition
facultative de l'article 36 du Statut, une declaration portant
acceptation de la competence, il a accompli un acte volontaire.
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notified the world that it is prepared to submit cl'rtain classes of
disputes to judicial examination by this Court.

Iran took full advantage of its liberty of action under the Statute
by submitting' a declaration, adroitly drafted, limited in scope to a
comparatinly narrow category of cases, and further safeguarded
hy three slwcific excl'ptions and a reservation, not pertinent to the
pn'Sl'nt discussion. 'Ve are concerned with the meaning and scope
of this Ikclaration. Precisdy we an' concerned with the meaning of
tIll' undertaking by Iran to accept the jurisdiction of tIll' Court with
I'l'Slwct to disputl's arising after ratification of the Declaration with
regarcl to situations or facts

relating directly or indirectly to the application of treatil's or
cOIwentions accepted by Persia and subsequent to the ratification
of this declaration".

It is common knowledge that this dispute arose after ratification
of the Declaration. It is also common knowledge that it relates
"directl~' or indirectly" to the application of tn'aties or conn'ntions
acceptl'd by Iran. The pivotal question is whether the tl'l'aties or
connntions relied upon by the United Kingdom were accepted by
Iran "sub,;equent to ratitication" of the Declaration.

It is no part of the functions of the Court to gin' to such a decla­
ration a broadl'r meaning or a more rL'stricti\'e meaning than tIll'
State itsl'1f has Sl'en fit to prescribe. Our duty is to find that plain
and reasonable meaning which more nearly comports with the
purpose of the State as disclosed by the language which it itself
has employed.

I find nothing in the Iranian Dl'claration to suggest that it is
necessary that action under it shall be premised exclusively on a
single treaty. I find nothing to suggest that it is necessary that such
an action shall be based on a treaty between the plaintiff State and
the defendant State. The Declaration, though drafted with meticu­
lous safeguards, does not specif~' any sucl~ condition, nor does it
specify that in considering a dispute as to the application of a
treaty or convention accepted by Iran subsequent to the ratillcation
of the Declaration, an earlier treaty may not be drawn upon. This
would indeed have been a strange limitation. All that the Declara­
tion requires in order that the dispute shall fall within the com­
petence of the Court, is that it shall relate to the application of
treaties or conventions accepted by Iran subsequent to the ratifica­
tion of the Declaration, and nothing more.

The Danish Treaty answers this dl'scription. It is in that Treaty
and not in the most-favoured-natioll. clause that the substantive
SI
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\'olontairenwnt et unilateralemcnt, il a fait savoir au rl'ste du
mondc qu'il etait dispose a soumettre ccrtaincs categories de
diff6rends a l'cxamen judiciaire de la Cour.

L'1ran a pleinement fait usage dc la liberte d'aetion qui lui
appartcnait en vertu du Statut en deposant unc dl'claratioll,
habilement redigce, limitee quant a sa portee a unc categoric
relativel11ent etroite d'affaires. 11 s'est en outre accord6 unc
garantie suppll'nwntaire en prevo:yant trois exceptions prl'cises,
ainsi qu'une reserve (sans pertinence aux fins de la presente
affaire). Nous de\'ons nous occuper du sens et de la portec de
cette declaration. Nous devons nous occuper plus prccisemcnt
du s('ns de 1'engagcl11cnt, pris par 1'1ran, d'accepter la compl'tencc
de la Cour pour les differends s'elevant aprcs la ratification ele
la declaration, au sujet de situations ou d~ faits

(( .... ayant directcment all inclirectemellt trait a l'application des
traites Oll cOlwentions acceptl's par la Perse et posterieurs a la
ratification de cette declaration».

Il est notoire que cc differend s'est 6leve aprcs la ratification
de la declaration. Il est egalement notoire qu'il a trait « directcment
ou indirectcment» a 1'application de traite ou conventions
acceptes par l'Iran. La question essrntielIe est celIe de savoir si
les traites ou conventions invoques l<u- le Royaume-Uni ont 6tc
acceptes par l'Iran "posterieurement a la ratification» dc la
declaration.

11 ne rentre pas clans les fonctions de la Cour d'attribuer a
une tdle d6clarat!oll une signification plus large ou plus restrictive
que celIe que l'Etat lui-l11eme a juge approprie de lui donner.
Notre tflche consiste a rechercher le sens ordinaire et raisonnable
qui correspond le plus etroitement aux intentions de 1'£tat telIes
qu'elIes sont traduites par la terminologie qu'il a lui-mel11e employee.

Or, rien dans la declaration de l'1ran ne me permet de
croire qu'un aete fonde sur elIe doive trouver sa justification
exclusive dans un unique traite. Rien ne permct de croire
(lU'il soiJ necessaire qu'un te! acte soit fondc sur un traite conclu
entre l'Etat demandeur et l'Etat clCfendeur. Bien que la redaction
de la declaration ait fait l'objet de precautions mcticuleuses,
celIe-ci ne precise pas de telIes conditions, non plus qu'elle ne
precise qu'au caurs de 1'examen d'un differend rclatif a l'appli­
cation d'un trait6 ou convention acceptc par 1'1ran posterieurement
a la ratilication de la declaration, un trait6 antcrieur ne pourrait
pas Nre utilise. 11 y aurait d'ailleurs eu la une curieuse limitation.
Tout cc que la declaration exige pour que le differend rentre dans
la compNence de la Cour, c'est qu'il ait trait a l'application des
(( traites ou conyentions acccptes par l'1ran) posterieurement a
la ratification de la declaration, et rien de plus.

Le trait6 cancIu avec le Danemark correspond a cette analyse.
C'est dans cc traitc, et non dans la clanse de la nation la plus
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righb of British nationals are to be found. l'ntil that Trl'aty was
c~ndUlkd, the most-favoured-nation clauses in the British-P~'rsian
tn'aties \n'n' but promises, in e[[t'ct, of non-discrimination, albeit
binding prol1list's. They related to rights ill flllllro. Tlwn' was a
right to claim something but it was an inchoate right. TIlL'n' was
nothing to which it could attach itself unless and until f<l\"ours should
Ill' grantt'd to nationals of another country. But when Iran confl'l"ltJ
upon Danish nationals by the Treaty of H)J-I- the right to claim
treatment "in accordance with the principks and practice of onli­
nary international law", the right thereupon ipso facto IJt'canll'
available to British nationals. This new right--based on intl'r­
national law concepts-came into existt'nce not by \'irtue of the
earlier treatit's alone or even primarily, but by them plus the IlL'W
trmties which gave tllL'm vitality. The new treaty is, in law antI in
fact, the fountain-head of the newly-acquired rights.

** :I:

To stllumarize, the United Kingdom has a right to claim the
!Jendits of the Danish Treaty of IC)3-1-. It matters not that that
right was acquired through the operation of a most-favoured-nation
clause of a treaty anterior to the ratification of the Iranian Declara­
tion. The important thing is that it is a right acquired subsequent
to ratitication of that Declaration. It is the latl'r treat\', and not the
1l1ost-favoured-nation clause, that embraces the assurance upon
which reliance is sought to be placed. A conclusion that jurisdiction
dOt'S not lie, amounts, in my judgment, to giving to the restrictive
fcatures of the Iranian Declaration a more far-reaching scope than
is warranted by the language there used.

(Sifilled) HACKWORTH.
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fa\'orisl'e, qu'il faut reclll'rC'lll'r les droits l11atl'rids lks rt'ssor­
t issants bri tanniq lll'S, Jusq u'au lllOl11ent lk la conclusion lk Cl'
traitl', ks clausl's de la nation la plus fa\'orisl'l' t1gurant dans les
traitl's conclus t'ntre la Perse l't la C;rande-Brl'tagne n'l'tai\'nt
l'll fait qUt' lks prOlllL'SSeS de llon-lliscritlliuation, encore qu\' lks
pronlL'sses ayant \'akur obligatoire, Elks \'isaient des clroi ts ill
jUlllro. Il s'agissait ll'tm droit de reclamer qud<Jue chosl" mais
c'l'tait un COtlll11l'nCl'tllent ell' droit. Cl' droit nl' pOll\'ait se rattacher
,\ rien, jusqu'au 1110tlll'nt Oil cer!ains anllltages sentient acconlcs
,\ des r\'ssortissants d'un autre Etat. :.\Iais lorsque, l'n n'rtu du
traitl' de 1934, 1'Iran acconla aux rt'ssortissants danois le droit
de rcclallll'r un traitellll'nt conformc « aux principes et a la pratiqlll'
du droit COtlll11un international H, Cl' droit est alms ipso jac!o
den'nu accessible aux ressortissants britanniques, Cc nOll\'l'aU
droit - fondl' sur ks principes du droit international - a pris
nai,isanc\', non en n'rtu dps traitl's antl'rieurs considl'rl'S isolt"lllent
ou mellle ,\ titre principal, tllais l'n \'ertu ell' Cl'S traites auxljuds
s'ajoutaient les nou',eaux traites qui !eur donnl'rent la \'italite
nl'Cl'ssaire. Le nOll\'l'aU traite l'st, en droit COtllme en fait, la
source lks droits nOll\'dlement acquis,

** *
En rl'SUllll', 1l' l{oyaullle-l'ni a le droit de reclamer !es a\'antagl's

du traitl' danois de IC)3+ Peu importe que Cl' droit fllt acqllis
par k jeu de la clause de la nation la plus fa\'orisee flgllrant dans
un tl'ai te conclu anterieurcnlL'nt a la ratification ell' la dl'claration
iranielllll'. Le point important, c'est l]u'il s'agit UL d'un droit
aCljuis po~tl'rieurement <\ la ratitication de laclitt, dl'claration.
("est le traitl' posterieur, l't non la clause de la nation la plus
fa\'orislol', (lui comporte 1'assurance lju'on cherche a in\'oquer. La
conclusion selon laqlldlc la Cour n'est pas complotente loqui\'aut,
~l lllon a\'is, a donner aux Ml'tllents restrict ifs de la dloclaration
de l'Iran une portee plus \'Llste llue ne le pe1'1nct sa terminologie,

(Sigllt) HACK\\,ORTlI,
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1 rcgret that I am unable to concur in the judgment of tIll' Court
in this caSl" and that it has become lleCeSSalT for llW to state the
n'asons which han' led me to tIll' conclusioil that the objections
to till' juris(liction of this Court, raisl'd by Iran, should be owrrull'd.

Before examining the Persian Declaration, it is necessary to
decide upon the method of approach to the problem of interpreta­
tion. There arc no specific rules of international law which bear
directh' on the issues which the Court must (1l'cide. There an"
howeY~'r, important general principles, which need to be takl'n
into account in the t:ircumstances of this case.

The first princ;!,i r was appli ' ~)y this Court in its Opinion­
Admission to the l'n;tcd Natio!: I.e.]. H.eports 1950, page ~-and
stated in the follo\\' ing words:

"The Court considers it necessary to say that the Ilrst duty of
a tribunal which is called upon to interpret and apply the provi­
sions of a treaty, is to endea\'our to give effect to them in their
natural and ordinary meaning in the context in which they occur.
] f the relevant words in their natura] and ordinary meaning make
sense in their context, that is an end of the matter. If, on the other
hand, the words in their natural and ordinary meaning arc ambi­
guous or lead to an unreasonable result, then, ancl then only, must
the Court, by rt'sort to other methods of interpretation, seek to
ascertain what the parties really did mean wlll'n they used these
words."

TIll' second principle is, in reality, a special aspl'ct of the first.
It was appliccl by this Court in its Opinion-Peace Treaties Il,
I.e.]. Reports 1950, page 229-and stated in the following words:

"It is the duty of the Court to in terpret the Treaties, not to
revise them."

I am unable to accept tile' contention that the principks of
international law which goyern the interpretation of treaties cannot
1w applied to the Per'· tan Dl'clar.Ltioll, because it is unilateral.
.\clmittedlv it was drafteclllnilaterallv. On the ot1]('r hand, it was
related, in" express terms, to Article :3() of the Statutl', and to the
declarations of other States which had already deposited, or which
might in the future deposit, reciprocal declarations. It was intendl'(l
to l'stablish l(>gal relationships with such States, consensual in
their character, within the regime established by the provisions of
Article 36.
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[Traductioll]
A mon regret, je ne puis Ull' rallier a l'arret rendu par la ('our

en eettl' aHain' et jl' dois enOUel'r ks motifs pour ll'squl'ls j'arrin~

a la conclusion que ks t'xcl'ptions soulevel'S par l'Iran C'ontre la
C'Oll1pCtt'I1Ce ell' la Cour doiwnt Ctrc rejetees.

Ayant cl'examiner la declaration persane, il faut choisir la
maniere cl'L'lwisager le probleme el'interprCtation. Le elroit inter­
national ne contient pas de regles precisl.'s portant clirectt'u1l'nt
sur la question que la Cuur eloit trancher. 11 y a toutefois dt's
prineipes gent'raux importants qu'il cOl1viel1t cle premlre en
consilleration clans les circonstanC'es de l'espece.

Lt' premiL'r principL' a etL~ app!ique par la Cour llans 30n avis
cousultatif sur l'aelmissillll el'uu Etat aux Nations Cnies (C. 1. J.
l{ecueil IL)50, p. 8). Il a ete enonce dans les tennes suivants :

L( La Cour emit 11l'cessaire de dire que le premier devoir el'un
tribunal, ap[wle a interprNer et a appliqui.'r les dispositions cl'un
trait6, l'st ell' s'efforcer de dOIlDer effet, selon lenr sens natnrel et
onlinain', ~\ ces dispositions pri!'es dans leur contexte. Si ll's mats
]1l'rtinl.'nts, lorsqu'on leur attribuc leur signification naturdle et
onlinain', ont un Sl'ns dans Iellr contexte, l'examen doit s'arreter
hi. En revanche, si les mats, lorsqu')n leur attribu0 Icur signification
natnrelle et orelinaire, sont eqlllvoqucs ou concluisent ~\ des r('sultats
clcraisonmlbks, c'est alars ~- et alors seulement -- que la Cour
doit reeherchl.'r par d'autres methocles CL'interpretation Cl' que les
parties ~wail'nt en rl'alit(' dans l'esprit quaml cUes Sl' slJnt Sl'ITies
des mots clont il s'agit. »

Le elel1xit'nw principl' est en rl'alite un aspect particulier elu
premier. U a Ctl' appliqw." par la Cour dans son ~l\'is eonsllltatif
snr l'interprl'tation tks traitl!s ell' paix, deuxit'mL' phase (C, 1. J.
Rl'Clll'i1 H)50, p. 22l)), oil il est enOnCl! Cl' qui suit:

" la Cour est <LppeI('e ~\ interpreter les trait(,s, nOlI ales n'\·isel'. »

.le nL' puis accepter la thl'orie el'aprcs laquelle ks prinripes eln
Ill'lli t intL'rnational n"gissant l'interpr6tation ell'S traitl's ill' san­
raient s'appliquer a la dl'claratiOll pL'rsaIw parcL' (In'dIe est llnila­
tl'rak. Sans doutL' a-t-cUe l'tl' r6digl'c ullilatl'raIement. En revanche,
elIe SL' rapporte L'11 tL'rJ1)L'S L'xpres a l'artic1c 36 du Statut L't aux
dl'clarations el'autres Etats qui avaiL'nt dl'ja MPOSl" ou qui
ponrraient dl']1()Sl'r elans l'a\'('nir, SIt'S dl'clarations rl'ciproqul's.
L'intention l'tait d'etablir avec CL'S Etats ell'S rdations jnridiqtll's
ell' caractl't'l' consl'llsue1, elans le cadre elu regime institul' par ks
dispositions de l'article 36.
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TIll're is an alhlitional consideration which, strictly speaking, IS

not a principk, but a rejection of a fallacious theory,
It has Iwen contended that the Court should apply a restricti\'e

construction to the pl'O\'isions of the Declaration, lwcause it is a
trl'aty prm'ision or clanse conferring jurisdiction on the Court.
Further, it has bl't'n suggestecl that a jurisdictional clause is a
limitation upon the sowreignty of a Statc" and that, therefore, it
should be strictl\' construed,

The making o(a declaration is an exercisl' of State son'l'l'ignty,
and not, in am' sense, a limitation, It should tIll'rdore 1)(' constnll'c1
in such a maJlner as to giw l'ffect to tIll' intention of the State, as
indicated by the words used; and not by a restrictiw interpreta­
tion, dc'signed to frustratc' the intention of tlw Statl' in exel"Cising'
this sOYl'reign power.

In snpport of the contention that a l'l'stricti\'l' intl'rpretation
shoulel 1)(' applied, it is possible to cite certain obiter dicta of the
Pl'n:1,1I1l'nt Court; and, particularl~', statements mack in two
casc's -tIll' Fn'e Zones Case, Series :\/13, ~o, 46, page I38, and in tlw
Phosphates of 1lorocco Case, Sl'rit's A/B, ::\0, 74, page 23, It shoulcl,
hO\\'('\'l'r, be obsl'rved that in neitIll'r of these casc's did the Court
n'Iy upon l'l'strictive interpretation as the basis of its decision,

,\rticle 3K of the StatuLc' is mandatory, and not cliscretionary,
It l'l'quires the Court to apply judicial decisions as a subsidiary
means fpr the lle'termination of rull's of law, The expression "jucli­
cial dl'cisions" certainly includes the jurisprudence of this Court
and of the Permanent Court. I han' no doubt that it includes tIll'
principles applied by the Court as the basis of its decisions, It is,
hO\\'('\,er, equally ckar that it cannot possibly be construed as
l'l'lJuiring this ('ourt to apply obiter dicta,

1t would take too long to l'l'\'ie\\' the jurispmdcnce of the Per­
malll'nt Court and of this Court. I haw been unable to find am'
case in which eithc'r Court relied upon a restrictive intl'rprdatioi1
tn a jurisdictional clausl' as a basis for its judgment. I am satisfied
that both Courts havl' decickd jurisdictional questions in con­
formity with the principks, as stated abow, Indeed, hoth Courts
h,l\'C" within th(~ limitations c'stablished b~' those principle's, gin'n
liberal interprdations to jurisdictional clausc's, designed to gin'
fullefkct to the intentions of thc' parties concerl1l'cl. It is sufllcient
to reIl·r to one decision of this Court. In tll<' Ambatidos Case­
Le,]. Reports 1952, page 28-this Court uphdd its jurisdiction,
notwithstanding that a restrictin~ construction of the jurisdictional
clause would ha\'C' led, inedtably, to an opposi Le re'sult.

These is a further and compelling reason for rejecting the theOlT
of restricti Ve in terprdation of jurisdictional clauses, Th is Court is
in a different position from that which was occupied by the Perma­
nent Court. Th is Court is directly bound by the provisions of the
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Il l'xistl' llIW autn' consideration qui, a proplvnwnt tlin" n\'st
pas un principe, ll1ais la rl'futation d'ulle thl'oril' l'Honl'e.

()n a soutenu que la Cour dl'\Tait appliqlll'r UlU' interprl'tation
restrictiw anx dispositions de la dl'claration, parce que c\'st Ul1l'
tlisposition ou dallsl' conn'ntionnelle cOltfenmt competl'nCl' ;\ la
COllr. En outn" on a prctl'ndll qu\uw claw';t' attyihutin' de
jurilliction l'St UlU' restriction ~l la SOl' ,'eraindl' lit> l'Etat d que,
par consl'quent, on doit I'interprl'ter restricti\'el11l'nt.

L'l'nonce d'tuH' declaration l'St I'exercice de la souverainl'te lk
I'l~tat ; iln\'n est, en auclln sens, nne limitation. En consl'qUl'llCe,
Ol~ duit l'interpl'l>tl'r dl' manil'n' <\ llonner efkt a l'intention t1<'
l'Etat tl'lh' qll'd1<' se dl'gagl' des tern1l'S employes l't non par
111ll' methode r(';;trictin" ayant pour objd de mdtre ;\ nl'ant
I'intl'ntion lit' l'Etat qui a l'Xl'rc<" Cl' pouYoir souwrain.

A l'appni lk la thl'se snivant laqudll' lUll' intl'rprl'tation restric­
tiw s'imposerait, on Ill'ut citl'r di\'erses opinions incidentl's (obiter
dicta) lk la Cour jll'l"ll1al1el1te d, 110tamn1l'nt, ks dl'darat ions
faill's uans lll'llX affain's - cdlt> des ZOlU'S franchl's, Sl'rie AiB,
n 4(), pagl' 13S, et cdle dl's Phosphates cln Jlaroc, Sl'rit, A'B,
n 7.~, page 23. On doit ohservl'r cl'jll'ndant qUl" dans ancun lit'
Cl'S cas, la Cour n 'a fondl' sa dl'cision sur l'interprl'tation restrict i\'l'.

L'article 3S clu Statut est imperatif et non discrNiol1naire. 11
enjoint <\ la Cour d'appliquer les dl'cisions judiciaires com111l' mOyl'll
anxiliaire tk dl'ter111iner ks rl'gks de droit. I/expression " dl'cisions
jlllliciaires » compn'IHl cl'rtainel1wnt la jurisprudence de la 1l1"f:'sel1h'
Cour l't tit> la Cour permanl'nte. .le suis conyail1cu qu'dle C(1111)1"t'IHl
h's principl's appliqul's par la Cour a la base cll' Sl'S dl'cisions.
Il ('st toutdois non moins clair ql1l' cdte l'xprl'ssion Ill' pl'ut
s'interprl'tl'r dl' mal1il'rl' ;\ forcer la Cour a appliqlH'r h's opinions
incitlt'ntl's (obiter dicta),

11 sl'rait trop long tit' passer l'n revue la jurisprudl'nce lk la ('our
permam'ntl' et lit' la pn"sl'ntc ('our. .J l' n''li pu tnll1 \'l'1' aUC1111l' affain'
dans laquelll' l'l1lll' ou l'autn' tit> Cl'S juridictions ait appliqul' 11l1l'
interprl'tation n'stricti\'l' <\ line c1ansl' attribnti\'l' tit> COll1pl'tl'nCl'
pour font1<'r sa cll'cision. 11 est l'tabli pour moi qUl' les tlt>ux Cours
ont, dans tons It's cas, tranchl' les qUl'stiol1s dl' C0111pl'tenCl' ('on for­
Il1l'l1wnt aux principl's imliqlll's ci-c1t'ssus. A \Tai din" ks tlt'ux
('ours ont, dans ll' catln' lle Cl'S principes, donnl' dl's intl'rprl·tations
libl'rales aux clauses de jnric1iction, tit' manil'n' <\ fain' sortir tous
h'urs dfl'ts aux inlt'ntions tit'S partil's intl'rl'SSel's. II sullit tk Sl'
rl'fl'n'r ;\ I'mlt' dl'S dl'cisions tIt> la. Cour. Dans l'affaire Ambatil'!os
(<'. 1. J. Rt'Clll'il Il)52, p. 2S), dll' a rt'connu sa Comjll'tt'llce, nOllOb­
stant le fait lIUl' l'intl'rprl'tation restrictiw de la clausl' tIt> jnrillic­
tion anrait COntlllit inl'\'itablement au rl'sultat OpjlOSl'.

11 est tUll' antrl' raison d6tl'nninante ponr rejder la thl"oril' tit'
I'inll'rprl'tation l'l'strictiYl' dt's clauses tle compl'tenCl'. La ("our est
tlans 1lJW situation tliffl'l"l'ntl' liP cdle otl se trouvait la Cour perma­
nentl'. Elll' ('st lil'(' tlirt'ctl'ment par les dispositions tit' la Chm k l'l
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Charter, and it is "th~ p,incipal judicial organ of the Fnited
Nations". It cannot ignore the Preamble of the Charter, and its
statement of Purposes and Principles. It cannot overlook the fr:d
that the acceptance of the compulsory jurL;diction of the Court is
one of the most effective means whereby Members of the United
Nations have sought to give practical effect to che Preamble and to
the Purposes and Principles. I should be failing in my dnty, as a
judge, if I applied a rule of interpretation, designed to frustrate
the efforts of the Members to achieve this object.

** *
In the light of these considerations, it becomes necessary to

consider whether Iran, by virtue of the Declaration of 1932, has
consented to the exercise of jurisdiction by this Court in the sort
of case which has been bronght by the United Kingdom.

It will be convenient to begin with the question whether the
United Kingdom is entitled to rely upon the application of the
provisions of treaties concluded, after the ratification of the Decla­
ration, between Iran and third States, and invoked by virtue of
most-favoured-nation clauses contained in older British treaties.

The Cnited Kingdom has invoked the provisions of the ll1ost­
favoured-nation clause of the Treaty of 1857, Article IX, which
provides "that the treatment of their respective subjects, and their
trade, shall also, in every respect, be placed on the footing of the
treatment of the subjects and comr;"~('e of the most-favoured
nation". It will be observed that this clause was fully reciprocal,
conferring rights and privileges on both parties. On the abandon­
ment of the regime of capitulations in 1928, these provisions were
maintained, by exchange of notes.

The United Kingdom Government thus bases its case on the
provisions of three treaties concluded by Persia with Denmark and
Switzerland in 1934 and by Iran with Turkey in 1937. For the
purpose of this opinion it will be sufficient to consider the provisions
of the treaty with Denmark, which was accepted by Persia after
the ratification of the Declaration.

The Danish treaty, in Article IV, contained the following
provision:

"The nationals of each of the High Contracting Parties shall,
in the tCITitory of the other, be received and treated, as regards
their persons and property, in accordance with the principles ancI
practice of ordinary international law. They shall enjoy therein
the most constant protection of the laws and authorities of the
territory for their persons, property, rights and interests...."

There can be no doubt that legally, by virtue of th~ invocation
of the provisions of the Denmark treaty, Iran is under a treaty
obligation to treat British nationals "in accordance with the prin­
ciples and practice of ordinary international Jaw".
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l'lk c'st {( l'orgaJlL' judiciaiTC' principal des Nations "('nips n. Elk Ill'

saurait ignon'r k Pn\l1nlmle de la Charte et l'l'noncl' de ses Buts et
Principc':. Elle doit tt'nir compte du fait que l'acceptation de la
juridiction obligatoire ch' la Cour est un des moyens ks plus dlkacps
par lesqn .s ks l\Iembrps des Nations Unies ont essayc de donnC'r
t'f[Pt pral~que au Prl'ambule et aux Buts et Principc's. Jp manque­
rai::; ,\ mOll dpvoir ele jugt' t'n appliquant une regk d'intt'rpretation
d('stilll~t' a llll'ttre t'll cchec It'S dforts des 1\1embres pour attt'indre
cc but.

** *
A la IUlnil're de cps considerations, il de\'iC'nt nccessaire d'exa­

miner si l'Iran, pn vertu (le la declaration de 1932, a accepte que
la Cour eXl'rce sa compl'tl'nce dans une affaire dC' la nature de ceUe
qui a 6tl' introduitp p'lr le Gouvernement du Royaunw-Uni.

Lt convient d'examil1l'r tout d'aborcl si le Royaume-Fni a le droit
dc' SP fond('l: sur l'application des dispositions de traitl~s entre
l'lran et les Etats tiers, - trait6s conclus apres la ratification de la
dl'claration et invoques en vertu des clauses de la nation la plus
favorisee figurant dans ks anciens traites britanniques.

Lp Royaume-Fni a invoque les dispositions de la nation la plus
fa\'orisee du trait6 de 1857, article 9, lequC'l 6nonce « que le traite­
nwnt applique a leurs sujets respectifs et a leur commerce sera a
tons l'ganls place sur la base du traitement applique aux ressortis­
sants et au commerce de la nation la plus favorisee n. 11 convient
d'obserwr que cette clause 6tait de nature pleinement rl'ciproque,
('n ce qu'elle conferait des droits et des privileges aux deux parties.
Lorsque le regime des capitulations prit fin en 1928, ces dispositions
furent maintenues sur la base d'un echange de notes. .

Le Gouvernement du Royaumc-Uni fonde ainsi sa thl'se sur
ks dispositions de trois trait6s conclus par la Perse a\'Cc le Dane­
mark et la SUiSSl' en 1934, et par !'Iran avec la Turquie en 1937.
11 me suHira ici d\'xaminer ks dispositions du traite aVl'C le
Dam'n:.•,,:~ qui a Ptl' acceptc par la Perse aprcs la ratification de
la declaration.

Le traitl' conc1u a\'('c le Danemark contient, dans son articl(' IV,
It's dispositions suivantes:

« Lcs ressortissants ell' chacune ell'S Hautes Parties contractantL's
seront, sur le territoire de l'autre, re~us et traitcs rclativl'l11L'l1t a
leur personne et a leurs biens, conformement aux principes et a
la pratique du droit commun international. lis y jouiront de la plus
constantc protection des lois et des autoritl's territoriales pour
kur pcrsonne et pour leurs biens, droits et interNs.... »

11 ne fait aucun donte que, juridiquement, en vertu des dispo­
sitions du traite danois, l'Iran a l'obligation convcntionnelle de
traitl'r les sujets britanniques « conformemellt aux prillcipes et ~t

la pratique du droit commun international ».
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TIll' merL' exi~tence of a ca~L' based upon till' Danish hL'aty im'oked
by "irtuL' of a most-fanlUred-nation clause would not jnstify the
Court in iinding that it had jldsdiction. It is necessary that it
shouldlw a case coming within thl' scope of the Persian Ikclaration.
For this purpOSL' it is necessary to proceed upon tIlt' assumption that
the Court has decided that the Declaration must be interpreted as
applying only to treaties or cOIwentions accepted by Persia after
the ratiikatiLln of the Declaration.

In dealing with this aspect of the case it is possible to concentrate
upon a few words in the Declaration. I do not mean that we should
ignore the context; but, for tlll' monlL'nt, WL' should L'xamilll'
dosL'ly the following words:

" .... with n'ganl to sitnations or facts relating directly or imlin'ctly
to tll(' application of treaties or c011\'entions acceptL'd b.y Persia".

Our problem is to determine whethl'r the Anglo-Iranian Oil Com­
pan." dispnte relate's directly or indin'ctly to the application of the
Danish treaty, one which admittedly was accepted by Persia after
tIll' ratiikation of the Dl'daration.

There is no doubt that the disputL' and tlll' facts relate directly to
till' application of the Treaty of 1K57' It is, hoWl"'l'r, equally clear
that they rdate indirectly to the application of the pnn'isions of till'
Danish tn'at\' which ha\'e been im'oked b" ,'irtue of the most-
favoured-nation dansps, .

Here it is necessary to go back to the principles to which I
rL'felTL'd in the earlier part of this opinion.

The fact that jurisdiction depends on the will of till' parties
makL's it necessan' to consider what the will of the Persian Govern­
ment was at the timt' when it made the Declaration. TI13t will was
L'xpressed in the words used, and in order to determine it, the first
principle must be applied, It is necessary to gin' effect to the
words used in tlll'ir natural and ordinary meaning in the context in
which they occur. The second principle is equally important. It is
my lluty to interprL't till' Declaration and not to revise it. In other
wonls, I cannot, in seeking to find tlw meaning of these worlls,
disregarcl the words as actually used, gh'c to them a meaning
diffnent from their ordinary and natural meaning, or add words
or ideas which were not uSl'd in the making of the Declaration.

If the words "directlv or indirectlv" had been omitted from the
Declaration, it would I;a\'{~ been possible to assume that the juris­
diction was n'stricted to situations or facts which rdatL'll directl\'
to treaties or conVl'ntions accepted by Persia, But till' wonls
"directlv or indirectlv" Wl're not omitted from the Declaration;
ami any attempt to construe it by ignoring this expression would
amount to revision which a judge cannot do. Further, to give
the words "din'cth' or indirectly' some differl'nt and artificial
meaning would again amount to °a n'vision and would be beyond
56
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Le seul fait lk l'existl'I1Cl' d'mll' acti<ln fondce sur It' traitl\
dall11is, invoqul' l'n wrtll lk la clause lk la nation la plus f<l\'orisl'l"
I1l' pertlll'ttrait pa:-- J. la Cour lk Sl' declan'r compctente, 11 faut
que l'action n'ntl'l' dalls It' cadre dl' la. declaration ]ll'rsane..\
cdtt' (In, il faut prl'sunwr que la Cour a dl'ddl' que la dl'daration
doit s'intl'rprl'tl'r COlnl1W s'appliquant uniqul'l1wnt aux tmitl's on
Cll1l\'l'ntions acceptl's par la Pl'rse aprc's la ratifi.cation lk cetlt'
lll'claration.

En traitant lh' cd aspect de la <[lll'stion, on pl'Ut rl'duire les
tl'rnws l1<' la dl'claration a qUl'lqucs mots. .le Ill' prl'tends pas
qu'ilfailk l'n ignol'l'r k contl'xte, mais, pour le moml'nt, il nous
suft'i.m d'examiner k passage suivtlnt :

« .... au sujd dl' situations ou de faits ayant <1in'cll'l11l'nt on indirec­
tl'llll'nt trait ;\ l'application llt'S tmitcs on cOI1\'l'ntions accl'ptcs par
la l'l'I'Sl' ».

11 s'agit (k <ll,tl'rminer si Il' <liff/'l'l'ncl relatif a l'Anglo-lranian Oil
('llmpan~' Sl' rattaehl' dit'l'ctl'l1wnt ou inclin'ctel1wnt ~l l'application
llu traitl' llanois, traitl' cl'rtainel11l'nt acceptt" par la Pl'rsl' aprc's
la ratilkation (le la dl'c1aration.

11 n\ a pas <h' doute qUl' le difft'rcnel et It's faits Sl' rattachcnt
dirt'CtclI/<'Il! ,\ I'application du traite de r,s57. 11 est toutdois nOI1
moins ('bir qu'ils Sl' rattacl1l'nt iJldirectell/eJlt a l'application <ks
dispositions du tmite danois, invoquees en wrtu ell'S clauses de
la nation la plus favorisee.

11 l'st ,\ cd egarel nccessain' de revenir sur les principl's <lul'
j 'ai l'lloncl's dans la. pH'mic're partic de la prl'seute opinion.

Ll' fait qUl' la compl'tence cIeppnd de la volontc des partil's
oblige ,\ examiner qul'lk etait la volont6 du GOtlVl'rnement lwrsan
lorsqu'il a fait sa dt'daration. Cettl' volont6 s'est expriml'l' clans
ks tl'rtl1l'S employl's, d, pour la t'l'clwrcl1l'r, il fant appliqul'r ll'
premil'r principl'. 1I faut clonnl'r effet anx mots l'mplo)'l's llans
kur Sl'ns natllrl'l l't onlinaire dans le contL'xte 01.t ils apparaissent.
Lp cll'uxic'll1e principl' l'st tout aussi important. J 'ai le lll'voir
ll'intl'rpretl'r la declaration et non de la rl'viser. En ll'autres
termes, en essayant de rechercher le sens de CL'S mots, jl' Ill' saurais
Ill'gligl'r les mots dont on s'est dfl'ctivenll'nt servi, Ieur <l0I111l'r
UIl Sl'llS different <le leur sens nature! et ordinaire, ni ajoHtl'r
<les mots ou idl'l'S qui Ill' figurent pas dans la dl'claration.

~i ks mots « c1irectl'1l1l'nt ou indirectenwnt» avaient l'tl' omis
<1e la <kdaration, on aurait pu presumer qUl' la compl'tence l'tait
limitl'e aux situations ou faits avant trait clirectement aux tmitl's
OH cOll\'l'ntions acceptt's par la ()erse. J\Jais les mots « directel1ll'nt
ou illdirectel1ll'nt» n'ont pDS l'll' omis ell' la ell'daration et tOUtl'
tl'ntatiw <1<' l'interpreter en laissant dl' cMl' cette expression,
l'quivaudrait a lllll' revision, Cl' qu'un jugl' n'a pas le droit l1<'
fain'. En outn', k fait d'attribuer aux 1110tS « directl'ment ou
indirectel11l'nt» UIl sellS <liffl'rent et artifi.ciel equi\'audrait l·gale-
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my powers as a judge. Similarly, any attempt to suggest that tIll'n'
is to Ill' found in the Declaration, considl'lwl as a wholl" a positive
intention to exclude disputes on the ground that they may be to
some l'xtl'nt based upon the provi:;ions of earlier tn'aties would
again Ill' an attempt to revise the Declaration b~r the incorporation
of words that arc Ilot th('re.

Then' are two considerations that strongly support tIll' inter­
pretation which is based on the natural and onlinar~r meaning of
tlll' words uSl'd. The first is that tlll' Persian Gon'rnl11ent was
certainlv aware, at the time of the Declaration, of <Ill' existencl' of
the J11ost-fanmrel1-nation clausl' referred to above. Tlwre \\'l'n'
doubth'ss otlll'rs. It must haw' had under consideration the possibi­
lity, or e\'Cn the probability, of disputes arising which would relate
din'ctly to the application of such clauses and indirectly to t hl'
application of subseqlll'nt treatil's or conventions. In drafting t!le
lkdaration, deliberate use was madl' of the disjunctive "or",
which has an Ulll'quivocal meaning. There can be no doubt that
the Persian C;overnment eIlvisagwl a system of compulsor,Y juris­
diction which would 1)(' broad enough to include disputes arising
in this way. Assuming such an intention, I do not know of any
wav in which it could have been more dearlv inllicatl'd than hv
usiilg this expression "directly or indirectly": .

It is, of course, true that the drafting of the Declaration was
imperfect; and that it is possible, by purely grammatical argument,
to attribute a different and unrealistic meaning to this expression.
But I cannot rely on purely grammatical interpretation. \Vhile the
grammatical construc;tion may be open to criticism, there can be
no real doubt as to what the draftsman had in mind when he delib­
erately interpolated the expression "directly or indirectly" in the
middle of the text. He certainly meant to ensure that the scope of
the Declaration should he broadened so as to COVl'r disputes and
facts ha\'ing an indirect relationship with the treaties or cOlwentions
in question.

The second consideration is that the arguments which have been
advanced as leading the Persian Government to exclude the older
treaties from the compulsory jurisdiction of the Court coultl havc
no concclvable application to compulsory jurisdiction relating to
those modern treaty provisions which had nothing to do with the
regime of capitulations which were applicable indirl'ctly through
the medium of most-favoured-nation clauses. Here it must be borne
in mind that, at the elate of the Declaration, Article IX of the
Treaty of 1857 no longer had the character of a provision of an oltl
treaty of the regime of capitulations. Originally, it possessed that
character; hut in 1928 the United Kingdom concurred in Cl denun­
ciation of the objectionable pro\'isions of the Treaty. TIll' two
States agreed, by exchange of notes, to maintain the most-favollfed­
nation clause, Article IX, pending the negotiation and conclusion
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U1l'nt a UlH' l'l'Yisiou, dl'passant mes pouvoirs de jUgl'. Dl' nll~ull',

tout<' teutatin' dl' suggl'n'r (lU'on pent trOU\'l'r lhms la dl'daration,
prisl' dans son l'nsl'mbll', lUll' intL'ntion posit in' ll'l'earter les
(liJIl'rends pour k motif qu'its pl'UW'Ut, daus lUll' certaiue mesure,
Sl' foudl'r snr les dispositions de traitl's antl'ril'urs, l'qninUldrait
('galement it l'l,\'iSl'r la dl'daratiou par l'incorporation de termcs
qui u'y Ilgun'nt pas.

Deux consid('rations Vil'ltltl'nt renforcer soli(lelllent l'interprl'­
tat ion fomll'l' sur le Sl'IlS uaturl'1 et ordinaire des mots emplo:yl's.
La pn'miere l'st que le GOll\'l'rm'uwnt persan counaissait certaine­
n1l'nt, en faisant la dl'daration, l'existeuce de la clause dl' la
nation la plus faYorisce mentiounl'e ci-dessus, Il y en [',.\'ait Cl'r­
taineml'nt d'antres. Il a dll envisager la possibilit6 ou meme la
probabilitl' de diffen'nds ayant dircctement trait it l'application
lk telll's clauses pt indin'ctl'ment it l'application de traitcs on
com'eutions nlterieurs. En redigeant la declaration, il s'est dClibe­
rl'Ilwnt servi dl' la conjonction disjonctive « OU ll, dout le seus
n'est pas equi\'()(llll'. IlIll' sanrait y avoir de doute que le Gouvcr­
neIlll'Ilt pl'rsan a l'nvisagl' un systl'llle de competence obligatoire
aSSl'Z large pour cOlnpn'ndre les dif1'l'rends n('s de cette maniere.
('cU(' intL'ntioll l'tant prl'snml'e, je Ill' connais ancun moycn par
lequd elk aurait pu etre plus clairelllent traduitc que par l'emploi
dl's mots (( din'ctenll'nt on indirectcment ll.

Assur('meIlt, la redaction de la declaration etait imparfaite, en
sortc qn'ilest possible, en se servant cl'un raisonnement purement
grammatical, d'attribuer a cette exprc~sion un sens different et
depourvu ell' realite. -:\Tais je ne puis me fonder sur une interpreta­
tion puremcnt grammaticale. Si I'interpretation grammaticale peut
pr0ter a critique, il Ill' saurait y avail' de doute sur l'intention du
rl'elacteur lorsqu'il a, de propos dclibcre, interpolc dans son textc
l'expression « directemellt ou iIl(lircctement ll. llentenelait certail1<'­
ment clargir la portee ele la lMclaration de maniere a lui fain' viser
les diffcrends et les faits ayaut un rapport indirect awc les traites
on conventions dont il s'agissait.

La seconde consideration est qu'aucull des arguments invoqul's
pour amener le Gouvernement persan it exclun' les traites anL('­
ricurs de la competence obligatoire de la Cour It<' pourrait s'appli­
fluer en aucune fac;on a la competence obligatoire h propos des
dispositions de traites modcrJll's sans rapport avec le regime des
capitulations et applicablcs inelirectcment par la \'oie des clauses
de la nation la pIns favoriscc. 11 faut se sonvenir qu'h la date ell'
la d(~claration, l'artick IX du traitc de 1~57 ll'avait plus le caractere
d'une disposition d'un ancien trait6 du rl'gime (les capitulations.
Primitivemcnt, il possedait Cl' caraetere, mais en l()2~ le Royaume­
('ni a particip(' a,une cl('noneiation des dispositions contestabIes du
traitc. Les deux Etats sont convenns, par un l'change de notes, de
maintenir la clause de la nation la plns favorisee, article IX, pendant
les negociatiollS et jUS(IU'fL la conclusion d'un nonveau trait6 de
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of a nl'w In'aty of comml'lTe an<lml\'igation. In realit~·, thl' mosl­
fa\'onred-nation elause rdied upon by the .\pplieant is founded upon
a new agreel1ll'nt, accepted by Persia bdon' the ratili.cation, hnt
after tIlt' disappearance of the regime of capitulations.

Fnrther, the most-favoured-nation clauses wen' reciprocal in
clmracler, and mltirdy consistent wi £11 tll\' new and indeIlendent
status which was l"l'suIting from the dl,tlllnl'iation of capitulations.
Thev furnished tIll' keys which unlocked till' doors for Persian
mer('hants in the four 'corners of the l'arth, and protected them
whik engaged in their far-flung trading enterprises. They were
l'ssl~ntial to the national economy. The fact that tllt'ir pn)\'isiolls
\\'t'rt' kept ali\'l', by slH'cial stipulations, after the ending of capitula­
tions in 1928, is proof that the Persian Go\"('rnment, far from group­
ing thcm-with the treaties of the old regime, regarded them in an
entird~' different light.

Tlll're is nothing in tIll' context which could justify the rejection
(lf the natural and ordinary meaning to the words unclL'r consider­
ation. Cl'l"lain arguments ha\"(" however, been pn'seuted in tIll'
course of tIll' oral proceedings. It has been contended that this
claim is based upon the most-favoured-nation clause. Of course it
is. This claim has a direct basis in the most-favoured-nation clauses
allll an indirect basis in the Danish treat\' invoked bv virtue of their
provisions. The argument is complctcl~; irrelevant [)eCaUSl' the task
of the Court is the vcry simple one of deciding whether Persia by
this Declaration consented to the exercise of jurisdiction in disputes
rdatillg directly ur indirectly to the application of treaties accepted
bv Persia .
. In vil'w of thl'sl' considerations, I have reachl'd tIll' conclusion

that tIll' {'nited Kingdom is l'lltitled to invoke the provisions
of the Danish treaty as a basis for the jurisdiction of the Court.
It must hO\\'ever be UlHkrstood that, in reaching this conclusion,
I do not want to prejudge the merits. 1 cannot consider, in a
pn'liminary proceeding, whether the subject-matter of the dispute
comes within the SCOpl' of these provisions, because this question
has not been discussed bv counsel and because it is essentiallv
a part of the merits. Accoi-dingly, and subject to this n'servatiOll,
I haw concluded that the present claim is Olle which is based
indirectly on the application of the Danish treaty, which was
accepted by Persia after thl' date of the Declaratioll. Accordingly,
the Iranian Objection to the Jurisdiction, as regards this part
of the case, should be overruled, or at most joined to the lllerits.

:;: *
In view of t1w foregoing conclusion, it is lumccessary for me

to Jiscuss that part of the judgment of till' Court which upholds
the Iranian objection on the ground that the Declaration limits
the jurisdiction of the Court to disputes relating to treaties or
convcntions accepted by Persia after the date of the Declaration.
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Clll1lnl\'lTl' et lle lla\·igation. En ri'alitl" la dausl' l1\' la natiollla pillS
fa\'orisl'e ill\'OqUl'l' par k dl'l11allllellr Sl' fOlllIt' ~ur tln accord nou­
wau, accl'ptl' par la Pl'rse anUlt la ratillcatioll, lllab aprl's la
tIisparition tIu rl'gime dl'S capitulations.

En outl'l" It's duus"s dl' la nation la plus fa\'orisl'e l'tail'nt dl'
natUrL' rl'ciproque : l'1!L's s'ltarl11onisaiL'nt pkinl'l11l'nt a\'l'!' It' statut
nOU\'l'<l11 et indl'pl'lHlant qui rl'sultait dl' la dl'nollciation dl'S capitu­
lations. Elks L'taient ks dds qui oll\Taient au" marcltands pl'rsans
ll's portes lleS quatl'l' coins du l110nde, et It's proti'gail'nt lorsqu'ils
Sl' li\'raient a kurs \'astl's opl'rations COmnll'lTialL's. ElIl's l'taient
l'ssentidles <t l'i'collomie natiollale. Le maintien l'n \'igueur, par
stipulatiou specialt', de Cl'S dispositions apres la fln clu regitlll'
capitulaire, en Iq2~, apporte la pl'l'UW que It' GOll\'l'rnl'tllent
persan, loin til' les classl'r awl' les traiti's dl' l'ancien rL'gime, les
considerait sous un jour tout <\ fait diffl~l'l'nt.

H.ieu clans le contexte Ill' lll'nnet de rejeter le sens naturl'l l't
orLlinaire des termes l'll\'isagl's. Certaius argumeuts ont cl'lll'nclant
l'tL' presl'ntL~s l'11 pluidoiril'. On a soutenu que la ri'c!umation Sl'
foudait sur la dausl' ele la nation la plus fa\'orisi'e. CcIa est naturt'l­
lenll'nt \'rai. Cl'tt!' rl'dal11ation se foncle directelllelll sur It's clauses
de la nation la plus f,L\'orisee et illdirectelllelll sur le traite danois,
ill\'oqlll~ l'n \'l'rtu de Cl'S dispositions. L'argul11ent est absolument
sans portee, parce llU(' la tache de la Cour est simpll'nll'nt de (ll'cider
si la Persl', par cette dt'claration, a consenti a l'L'Xl'lTicl' ell' la
compNl'tlce sur des diffl'renc!s ayant trait directel11ent 1111 illtlirectl~­

ment a l'applicatiotl de trait65 acceptes par la Persc.

VU Cl'S considl'rations, j'arri\'l' a la conclusion que le Royautlll'­
lTni a It' droit lle Sl' prL'\'aloir des dispositions du traitL' llallois
pour fotlder la COl11pL'tl'tlCe de la Cour. Il l'St cepl'ndant indis­
pensable de prl'cisl'r qu'en arri\'ant acettc conclusion, je n'entl'nds
pas prl'jugl'r le fond dl' la qUl'stion. 'le ill' saurais l'xamilll'r (Ians
lUll' proci'dure prL'liminaire si l'objet du diffl'rl'nd l'l'lltI'L' clans la
sphl're d'application de Cl'S dispositiotls, cette question n'a~'allt

pas <.'>tt' dehattue par les a\'ocat5 et appartL'nant essentielll'llll'nt
au fond dn diffl'I'L'nd. C'l'St pourquoi jl' cOlldus sous edtL' l'l'Sl'nl'
(lW' la preSl'llte demande est fomll'e i/l(!ircc!clllclIl sur l'applicat iOI1
lln traitl~ danois, acceptl' par la Perse postL~rklln'ml'nt a la date
dl' la lll'c1aration. Par eOnSeqlll'nt, l't'xception souk\,t'l' par 1'lral1
contre la jurielictioll de\Tait lotre rt'.il'1L'e en Cl' qni conCl'rm' ceite
partil' de l'affaire, OU, tout au plus, jointc au fond.

** .>

Vu la conclusion qui llrl'cl'de, il m'est inlltik elL> llisclIter la
partil' de l'arrCt de la ('our qui aelnll't l'excl'jJtioll iranienne, motif
pris elu fait qlll' la dt'claration limiterait la compl>tencl> elL' la
Cour a des cliffcl'ends fwant trait <\ des traitt·s on eonwlltions
aeceptl>s par l'Iran apres la date de la declaration.
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** *
It is, however, lll'cl'ssary for me to discuss the part of the

judgment \"hich relates to the 1933 .>\greement.
This agreement was referred to in clause (e) of the Fnited

Kingdom Submission No. ..J. as follows:

"Thl' trl'aty stipulation arising out of tIll' settll'ml'nt in r<)33,
through the mediation of till' Council of tIll' Lmglle of Nation~,

of till' international disputL' between tIll' Fnited Kingdom and
Persia, the conditions of which settlement are contained in the
Concl'ssion Convention concluded by the Imperial Gowrtlllll'nt of
Persia with the Anglo-Persian Oil Company in that .Far."

The Fnited Kingdom claim on the merits, as set forth in the
c\.pplication and in the Memorial, rcIates, in an important part,
to breaches of this "treaty stipulation". In this part of the case
on thl' merits, tIll' l'nited Kingdom contended, in the :\ll'morial.
that the 1933 Concession embodied "the substance of an implied
agreement between the Government of the Fnited Kingdom and
the Iranian Government because there was an implied agreement
between these two Gowrnments (fully operati,'e as creating an
obligation in international law) to the effect that the Iranian
Government undertook to observe the provisions of its conces­
sionary convention with the Company".

To my mind, the merits of a dispute consist of the issUl's of
fact and law which give risl' to a cause of action, anll which an
applicant State must establish in order to be entitled to the
rdid claimed. In l"'ery dispute which is founded upon the breach
of a treaty obligation, the applicant must establish the existence
and scope of the treaty, as well as the facts which constitute the
breach, in order to justify a tribunal ill according the rdief which
it has requested.

It is, therefore, clear that the question as to whether such an
implied agreement arose between the two Governments in 1933,
one fully operative as creating an obligation in international law,
is an l'ssential elemcnt of thc United Kingdom claim on the merits.
It is a question partly of fact and partly of mixed fact and la\\'.

It is equally clear that this (lllestion goes to the j llrisdictioll as
well as to the merits.

It does not follow, howcver, that, because it goes to the jurisdic­
tion, it can be decided on Preliminary Objection.

The Statute providcs, in Article 36 (6) :

"In the event of ,t dispute as to whether the Court has juris­
diction, the matter shall be settled by the decision 01' the Court."
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** *
11 est cependant necl'ssaire que j 'examine la partie de l'arret

qui se rattache a l'accorel de 1933.
Cet accord a fait l'objet ell' l'alinea c) ell' la conclusion n' 4 du

Royaume-l'ni dont voici le texte:

« La clause conventionnelle provenant du rcgll'lllent, effectm;
en H)33 gnlce a la ml'diation du (onseil de la SociNl\ des ~ations.

du diffl\rend international entre le Rovaullle-Uni l't la Perse; les
conditions de Cl' reglement sont enol1c~es dans le contrat de conces­
sion conclu, au COllrs de la menU' annt-c, par le Gouvernement
impt-rial ciP Perse avec l'Anglo-Persian Oil Company. »

La demanele que le Royaunll'-Cni presente sur le fond, telle
qu'elle est enoncee dans la requete et elans le memoire, vise pour
une importante pattie les manquements a cette clause conven­
tionnelle (( treaty stipulatioll»). Dans cette partie de sa these sur
le fond, le Royaume-Fni a soutenu, elans son memoire, que la
concession de 1933 comprenait « la substance el'un accord implicite
entre le Gouvcrnemcnt elu H.ovaumc-Uni et le GOU\'ernenll'nt de
l'lran parce qu'il y a eu acc01:d Implicitc entre Cl'S dl'ux gouver­
ncnll'nts (accord deployant plein effet commc generateur cl'une
obligation de droit international) en Cl' sens que le Gouvernement
iranien s'est engage a observer les dispositions ell' la convention
de concession qu'il avait conclue avec la Compagnie».

A n10n avis, le fond d'un differend comprend les points de
f~it et de droit qui clonnent lieu a une cause d'action et qu'un
Etat demancleur doit Ctablir pour avoir droit a la reparation
elemandl\'.Dans tout clifferend fonde sur un manquenll'nt ,'t une
obligation conventionnelle, le demandeur doit Ctablir l'existence
et la portee cl'un trait(\ ele meme que les faits qui l'n constitlll'nt
la violation, pour qu'un tribunal puisse accorder la rc'paratiou
demanel6e.

11 me pat'ait done clair que le point de savoir si un accord
implicite de cette nature est inter\'Cnu entre les deux gouver­
nements en 1933 - accord deployant pIein eHet comme gC'nerateur
el'une obligation de droit international - cOllstitue un Clc'n1l'nt
essenticl de la demande du Royaume-Gni au fond. Il s'agit la
d'une question qui parte partiellement sur le fait et partiellen1l'nt
sur une cambinaison du fait et du droit.

Il est non mains clair que cette question vise tant la compdence
Clue le fond .
. 11 ne s'ensuit cependant pas que, parce qu'elle \'ise la compe­

tence, la question peut etre tranchee clans le cadre cl'une exception
preliminaire.

L'article 36 (6) du Statut de la Cour cnonce cc qui suit:

« En cas de contestation sur le point de savoir si la Cour est
competente, la Cour d(kidc. ))
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There is nothing in the Statute provi(ling for summary pro­
cedure by way of preliminary objection. There can be no doubt
that the normal course, contemplated by this article, is that "the
decision of the Court", in disputes as to jurisdiction, should be in
accordance with the course of procedure prescribed by Chapter HI
of the Statute. The exceptional provisions of Rule 62 can only be
construed as enabling the Court to deal summarily with those
questions of jurisdiction which can be settled without prejudging
matters which arc a part of the merits. They cannot possibly be
construed as authorizing the Court to decide, in preliminary
proceedings, issues of law or fact which are essential elements of
both jurisdiction and merits, or which are inextricably linked with
the merits of the case. This is undoubtedly the basis of the rule in
the Losinger Case-Series A/B, No. 67, at pages 23, 24-and it is
conftrll1ed by the instances in which the Permanent Court refused
to deal, in preliminary proceedings, with questions of jurisdiction
which concerned or were closely related to issues of law or fact that
formed part of the merits. \Vithout attempting an exhaustive
reference to the jurisprudence of the Permanent Court, reference
can be made to three cases in which this c0urse was adopted as a
basis for decision: Prince von Pless, Series A/B, No. 52, at page 16 ;
Pajzs, Csaky, Esterhazy Case, Series A/B, No. 66, at page 9;
The Railway Line Panevezys-Saldutiskis, Series A/B, No. 75, at
pages 55, 56.

It is impossible to overlook the grave injustice which would ht'
dOIll' to an applicant State, by a judgment upholding an objection
to the jurisdiction and refusing to permit adjudication on the merits,
and which, at the same time, decided an important issue of fact
or law, forming part of the merits, against the applicant State. TIll'
dfect of refusal to lWl'll1it adjudication of the dispute would be
to remit till' applicant and respondent States to other measures,
legal or political, for the settlement of the dispute. Neither the
applicant nor the respondent should be prejudiced, in seeking an
alternative solution of the dispute, by the decision of any issue of
fact or law that pertains to the merits.

It is for these reasons that I have reached the conclusion that the
Court is not competent, in preliminary proceedings and under the
relevant provisions of the Statute and Rules, to decide whether or
not an international agreement arose between the two Governments.
in 1933, onc fully operative as creating an obligation in international
law. I have reached the conclusion that the competence of the
Court, at this stage, is limited to deciding whether the alleged inter­
national agreement, assuming that the United Kingdom's conten­
tions as regards its nature and scope are well founded, is a treaty or
convention within the meaning of the Declaration.
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Le Statut ne prevoit nullc part une procedure sOl11l11aire en
ll1atic're d'exccption prelill1inaire. I1 n'est pas doutcux que la
ll1cthode Ilormale cnvisagee par ledit article cxigc que la decision
de la Cour, en cas de contestation sur la competence" soit conforme
aux voies proceduralcs prt'vucs au chapitrc III du Statuto On peut
seulemcnt interpreter Il's dispositions exceptionclIes de l'article 62
du Rcglement comme autorisant la Cour a trancher sommairement
les points de juridiction qui IK'uvent se regler sans prejuger les
questions appartenant au fond. Ces dispositions ne peuvent nulle­
nwnt s'intcrpreter COl11me autorisant la Cour <'I. trancher au cours
d'une procedure prt'liminaire des points de droit 01.1 de fait qui sont
ell's Clements essentiels tant de la competence que du fond, ou qui
SOi1t lies de manil're indissoluble au fond de l'espece. Tel est incon­
k;tablemcnt le fondemcnt de la regie posee dans I'affaire Losinger
(Scrie A/B, n° 67, pp. 23-24), cc que conf1rment d'ailleurs les exel11­
pies dans lesqucl la Cour permanente a refuse de connaitre, dans
le' cadre' d'une procedure prclill1inaire, de questions de jurieliction
qui se rattachaient ou etaient etroitemcnt lices a ell'S questions de
droit nu ell' fait faisant partie du fond. Sans tenter de citer toute la
jurisprudence de la Cour permanente, on peut se rcferer ici a trois
affaires dans lesquelles cdtc methode a servi de base de dt'cision :
Prince nm Pless, Serie A!B, nO 52, page 16 ; affaire Pajzs, CStlky,
Esterh{lzy, S6rie AjB, nO 66, page C); affaire elu chemin de fer
Panevezys-Saldutiskis, St'rie AjB, n° 75, pages 55, 56.

Il m'est impossibll' dl' mcconnaitre la grave injustice que cause­
rait <'I un Etat demandeur un arret qui admettrait une exception
d'incol11pt'tcnce et rdusl'rait d'autoriscr un prOnO!1Ce sur le fond,
tout en tranchant en meme temps, al'el1contre de I'Etat demaneleur,
un important point de fait ou de droit faisant partie du fond.
Le rdus d',!-utoriser un jugemen~ du differend aurait pour effet de
rcnnlver l'Etat demandeur et I'Etat dCfcndcur <'I d'autres I11csures
juric1icItll'S ou politiques, ('n vue de rt'gler le differend. Au moment
de rechercher une autre solution au clifferend, ni le demandeur ni
le dCfendeur ne devraient Ctre places dans un etat d'inf6riorite ala
suite d'l1Iw eI('cision sur un point de fait ou de droit tOllchant Ic fond.

C'est pour ccs motifs que j'arrivc a la conclusion que la Cour
n'est pas competcnte, au cours d'une procedure preliminaire et en
\'ertu des dispositions pertinentes du Statut et du Reglement, pour
decider si un accord international cst intervenu 01.1 non, en 1933,
e'ntre les deux gouvrrnements, accord d6ployant plcin dfct comme
gl'nerateur d'une obligation de droit international. ] 'arrive a la
conclusion que la competence de la Cour, 2. Cl' stade du debat, est
limitee au point d~ decider si le pretendu accord international, dans
l'hypothl'se Oil seraient fondces les thl'ses du H.oyaume-Uni concer­
nant la nature et la portcc de cet accord, est un traiU' ou une
conw'ntion au sens de la declaration.
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Accordingly, I am compelled to conclude that the aspect of this
Objection which relates to the existence and scope of the alleged
international agreement should be joined to the merits.

In view of the decision of the Court as regards the Iranian
Objection No. 3, it is unnecessary for me to give my reasons for
rejecting the other Iranian Objections, Nos. I, 2, 4, 5 and 6.

(Signed) J. E. HEAD.
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C'est pourquoi je me vois oblige de conclure que, dans son aspect
qui se rattache a l'existence et a la portee d'un pretendu accord
international, cette exception devrait etre jointe au fond.

Vu la decision de la Cour concernant l'exception nO 3 soulevee
par l'1ran, il est inutile que j'enonce les motifs qui m'obligent a
rejeter les autres exceptions de l'Iran (nos I, 2, 4, 5 et 6).

(Signe) J. E. READ.
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1. La prel11ien' question a consiclerer par la Cour devrait Nrt"
logiquel11ent, la elel11ande de jonction de 1'exception au fond, pre­
sentc\' avec insistance par le consc'il britannique,

La Cour ne 1'a pas accordec' - et j'etais de son avis. Mais,
COl11l11e je l'ai ell'P. signale dans lc' cas de 1\1. AmbatiC'los (Grece c.
Royaul11e-t-ni), j'estime neCl'ssain" pour decider ell' la juridictinn
de la Cour dans le cas actuel, d'cxal11iner certaincs questions nu
certains faits qui pc'uH'nt concprner le fond et qui Ill' son t pas
contrO\'ersl's.

L'apprl'ciation sOl11mairc ell' Cl'S questions .- sans les approfondir
et sans ks prl'jugl'r -- deYient quelqudois nl'Cl'ssaire pour ell'cickr
la quc'stion prl'lil1linain'.

nans le present cas, cdte necc'ssite est plus viVl'nll'nt il11pOSl'e par
la nature des ql1l'stions dejc\ soulevees, notamment la pluralite des
« l110yens d'incompl'tl'nce n. Je parlerai, plus <want, de l'invocation
ell'S « principl's gl'nl'raux de droit international comnUln n d elc'
1'ampleur de cdte question qui doit etre appreciee maintenant l't
qui se lie au fond ele l'affaire.

A l'occasion du jugenll'nt de l'exception rl'i nCOI11 pl'tl'nCl' dans le
cas ck la Hautl'-Silesie polonaise, la Cour permal1l'nte a dec1arl'
qu'dle abordait l'exanll'n de certaines questions

(( quaml mrme cd l'xamen clevrait l'amcner ~\ eftleurer des sujets
appartcnant au fond de I'affaire, etant bien entcnclu, toutefois,
que rien de Cl' qU"l'llC' dit dans le present arret m' saurait limitl'r
sa completl' libertl; d'appreciatian, lars dl'S d6bats sur'.e [oncl, dl'S
arguments l'\'l'ntuelll'n1l'nt apportl's dl' part et cI'autre' sur cC's
mrmes sujets n.

PersoJll1l' ne pourrait fixer, mieux que nC' l'a fait, dans b. presente
affain" le conscil elu GOU\'c'J'Jwl11cnt dc' l'lran, lps rl.'g'les P\lllr. l'exer­
cice de cettc' facultl'. 11 a trl's bien dit : (( La Cour peut re tenir, pour
l'exal11cn c!c' l'exception plBil11inaire, lc's l'!el11ents ell' fonel indispC'll­
sables n; cd C'xal11en « portera sans eloute de pn."H'rence sur dc'S
elements incontcstes elu fonel n ; « leur discrimination est UIH' qUl'S­
tion de nll'sure et de prucle'nce et cle' bonlH' administration cle la
justice, sans qu'i! soit possible d'('tablir entre le's exceptions prl'limi­
naires et le fond» une «( c!oison etanche n. (plaieloiril's, Distr. 52/
131 bis, p. 13.)

nans la prl'sente affaire, les Parties ont ete obligl'l'S, par 1"l'l1che­
vetrement des questions, dl' clcveloppl'r dc's considerations que'
l'on pourrait thl'oriqul'l11l'nt juger Nrangl'res ~l la matit'l'l' (lL>
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[Translation}
I. The first question which the Court ought, logically, to consider

is the request for the joinder of the Objection to the merits, which
was strongly urged by counsel for the l'nited Kingdom.

The Court has not granted the request, and I agrel' with that
decision. However, as I have already pointed out in the Ambatielos
case (Greece v. United Kingdom), I think it is necessary, in deter­
mining the Court's jurisdiction in the present case, to examine>
~ertain questions, or certain facts, which may be related to the
merits and which arc not disputed.

Such a summary appraisal of these questions-without consider­
ing them in detail or prejudging them-is sometimes necessary in
order to decide the preliminary question.

In the present case, this necessity is more than ever imposed on
us by the very nature of the questions that have already been raised,
in particular by the multiplicity of "ground8 for lack of jurisdic­
tion". I shall have something to say, later on, about tIll' invocation
of "general principles of ordinary international law" and about the
scope of that quesLion, which must now be considered and which is
linked with the merits of the case.

In its Judgment on the Objection to its jurisdiction in the case
concerning Polish "Upper Silesia, the Permanent Court declmwl that
it would consider certain questions

"even if this enquiry ill\'olves touching upon subjects belonging
to the merits of the case; it is, howe"er, to be clearly understood
that nothing which the Court says in the present Juc1gment can
be regarded as restricting its entire freedom to estimate the ,'altle
of any arguments advanced by either side on tlw same subjects
during the proceedings on the merits".

Nobody could have described with grl'ater accuracy than was
clone by counsel for the Government of Iran, in the present case,
the rules governing the exercise of this right. He said very truly
that: "The Court mav consider, in its examination of the Prelimi­
nary Objection, such elements of the merits as are necessary tl1l're­
for" ; and that this examination "will no doubt Iw preferably
directed to elements of the merits '''hich are not in dispute" ; their
selection, he added, is a "questivr. of restraint, prudence and the
proper administration of justice, for it is not possible to have
watertight compartments for preliminary objections and the merits".
(Oral arguments, Distr. 52131 bis, p. 13.)

In the present case, the Parties were obliged, owing to the inter­
locking character of the questions, to make use of arguments which
might, in theory, be regarded as outside the scope of the Objection
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l'exception d'incol11petence. Le jugement de l'exception ne pourra
pas etre fait autremcnt.

2. 1..'ne autre observation preliminaire s'impose. On a insiste,
pour exclure l'intervention de la Cour, sur le caractcre strictement
prive du litige actuel: il s'agit d'un contrat-concession entre le
Gouwrnel11ent de l'Iran et une societe britannique.

La verite est pIutot que cc contrat - que le Gouvernement
britannique a voulu meme dans son memoire considerer comme
s'il etait une cspece de traite international - est du plus grand
interct au point de \'tIC international; on pent dire qu'il a nne portee
internationale.

]'accepte l'observation du Gouvernement iranien qne Cl' contrat­
concession n'a pas ete fait ni appronve en I933 par la Societe des
Nations ou par son Conseil. Cependant, il est vrai que le differend
entre le Gouvernement iranien et le Gouvernement britannique,
resultant de la revocation du contrat-concession ci-dessus, a 6te
porte a la connaissance de la Societe des Nations, et celle-ci a mani­
festc l'intcrCt qu'elle portait a la preparation du contrat actuel.

On peut aussi admettre que, suivant les declarations de mel11bres
du GoU\'ernel11ent britannique au Parlement, portees a la connais­
sance de la Cour par les (\ Observations preliminaires» iraniennes
(pp. 33-.34), a cc mcme gouvernement appartient la majorite des
actions de 1'Anglo-Iranian Oil Company, et cc fait etait connu
elu Gouvernement iranien.

D'un autre cote, on sait bien que, maintenant plus que jamais,
tontes les affaires d'exploitation du petrole ont une certaine reper­
cussion internationalc - encore plus profonde quand il s'agit d'unc
nation dont la situation geographique est celle de l'Iran.

Dans le contrat-concession de I933, cl l'article 22, on a etabli
que si les arbitres indiques par les parties ne se mettaient pas
cl'accord, le troisicme arbitre serait nomme par le President on
le Vice-President de la Cour permanente. Les deux gouvernements
- britannique et iranien - ont communique au Greffier de la
Cour cette disposition. (Plaidoiries, p. I03.)

Finalement, le Gouvernement iranien a insiste, elans ses declara­
tions, sur la signification du contrat ell' I933 COl11me expression
de la domination politique eln Royaume-Uni sur l'Iran et il a
qualifie de « mouvement de liberation nationale») le mOllvement
ele nationalisation ell' l'exploitation elu petrole - c'est-fl-elire la
revocation de Cl' meme contrat. ]e montrerai plus loin que les
actes ell' nationalisation comportent frequemment un grand
interet international.

Devant toutes ces circonstances, je ne crois pas que 1'on PUiS';<l

consielerer le contrat-concession de I933 comme line simple
6,3
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to the jurisdiction. A decision on the Objection could not be arrived
at in any other way.

2. Here another preliminary observation is called for. Emphasis
has bel'n laid, with a view to excluding any action by the Court, on
the strictly private character of the present dispute: it is concerned
with a Concession Agreenwnt between the Government of Iran and
a British company.

But it is rather the case that this contract-which the British
Governnwnt in its l\Iemorial even sought to regard as a sort of inter­
national treaty-possesses very considerable interest from an inter­
national standpoint; it may be said that it is of international
significance.

I accept the argument of the Iranian Government that this
Concession Agreement was neither framed nor approved by the
League of 1\ations or by its Council in 1933. It is, however, the fact
that the dispute between the Iranian Government and the British
Government in regard to the revocation of the earlier Concession
Agrel\nwnt was brought to the knowledge of the League of Nations,
and that the latter manif'C'sted an interest in the preparation of the
presf'nt contract.

I also admit that, according to statements made by members
of the British Government in Parliament, which \v('re brought to
the knowledge of the Court by the Iranian "Observations prelimi­
naires" (pp. 33-34), that Government owns a majority of the
shares of the Anglo-Iranian Oil Company, and this fact was known
to the Iranian Go',,'~rnment.

From another point of view, it is common knowledge that, now
more than ever, all questions connected with the extraction of oil
provoke certain international reactions, which are all the more
pronounced in the case of a country having a geographical situation
such as that of Iran.

In Article 22 of the Concession Agreement of 1933, it was laid
down that if the arbitrators appointed by the parties were unable
to agree, an umpire was to be nominated by the President or the
"ice-President of the Permanent Court. The two Governments­
British and Iranian-communicated this provision to the Registrar
of the Court (Oral arguments, p. 103).

Lastlv, the Iranian Government laid stress in its statements
on the significance of the contract of 1933 as an expression of the
political domination exercised by the United Kingdom over Iran,
and it described the movement for the nationalization of the oil
industry, i.e. the revocation oj that contract, as a "national liberation".
I shall show later on, that measures for nationalization are often
of considerable international interest.

In view of all these circumstances, I do not believe that the
Concession Agreement of 1933 can be regarded simply as a private
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convention priVl~e, et sa revocation comme une affaire d'interet
particulil>r exclusif.

nest vrai que l'article 36, paragrapl1l' 2, alinea a), du Statut
ne se retere qu'a « l'interpretation d'un traite )), alors qu'il devrait
mentionner " l'interpretation de tout engagement international n ­

ce qui serait plus conforme a la portee de l'alinca b) : « tout point
de droit international n. CeUe expression est cl'autant plus justiflce
si l'on consiclere que l'alinca c) du m0me article 36, paragraphe 2,
mentionne « la rcalite de tout fait qui, s'il Ctait Ctabli, constituerait
la violation el'un engagement international n, et l'alinea d) : « la
nature ou I'Ctenelue de la reparation due pour la rupture d'un enga­
gement international n. Si la Cour peut connaltre de Cl'S consequen­
ces d'un engagement international, comment justifier que sa juridic­
tion ne puisse pas etre etenc1ue a l'interpretation de tous engage­
ments internationaux et soit toujours restreinte a l'interprCtation
des traitt~s ?

Et si la Cour a pour objet la solution juridi(IUe des differends
intl'rnatiol1aux, comment exclure son intervention dans un cas qui
menaCl' la paix internatirmale, seulement parce qu'il ne s'agit pas
de l'int(>rpretation cl'uu traite interetatique ?

La declaration iranienne, reconnaissant comme obligatoire la juri­
dictioll ele la (our pour les clifferends « au sujet de situations ou de
fait~, ayant diredement ou indirectenwnt trait a l'application eles
traitl's ou conventions acceptes par la Perse n, on pourrait consi­
elt'rer COml11l' acceptee ceUe juridiction dans des cas determines, vis­
a-vis de toutes lcs {( conventions n, des qu'eHes ont une portce inter­
nationale - meme si dies ne sont pas signees par les representants
de deux goU\·ernements. Le contrat de l'Anglo-Iranian pourrait etre
consiclere comme Ul1l' {( convention)) ele portee internationale ­
sinon intl'rnationale en dle-meme - et le diffcrend surgi tomberait
sous la. competence de la Cour.

Toutefois, cette interpretation de la declaration de l'Iran pourrait
lui faire depasser la portee ele la juridiction de la Cour, limitee par
l'article 36, paragraphe 2 ; cUe serait etenclue a l'interprctation ele
tout {( engagement international n, cc qui me parait desirable mais
n'est pas encore etabli. L'aete-concession de 1933 n 'etant pas un
traite, il resulte que le elifferenel sur son application ne justifie pas la
compCtence de la Cour. Quancl meme, je crois interl'ssant de signaler
Cl' point, parce que j 'espere que la competence ell' la Cour cvolul'ra
dans le sens indiquc, par la jurisprudence ou par la loi. Des mainte­
nant, ces considerations devraient influencer la determination de la
jurisprudence ell' la Cour.

3. Aprcs, avoir !"econnu que la juric1ictioll de la Cour resulte du
consentement des Etats, on devrait necessairement verifier comment
64
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convention, or that the act bv which it was cancelled can be
regarded as a purely pri\'<lte Illatter.

It is true that Article 36, paragraph 2, sub-paragraph (a), of
the Statute, only refers to "the interpretation of a treaty", though
it ought to haw said "the interpretation of any international
engagenll'nt"~\\'hichwould be more in consonance with the wide
tl'rms of sub-paragraph (b) which n'ads: "any question of
international law", The wording which I would prefer seems all
the more justified wl1('n it is borne in mind that sub-paragraph re)
of the same article 36, paragraph 2, speaks of "the existence
of any fact which, if established, would constitute a breach of an
intenlational obligation", and that sub-paragraph (d) speaks of:
"the naturl' or l'xtent of the reparation to be made for the breach
of an international obligation" If the Court can haw jurisdiction
in regard to the consequences of an international engagement,
how can it he argued that its jurisdiction cannot extend to the
interpretation of all international engagements, or that it must
in all cases be limited to the interpretation of trl'aties ?

Ancl if the purpose of the Court's interwntion is the legal solution
of international disputes, how can such interwntion be excluded in
a case which thn'atl'ns international peace, simply Iwcal\se there is
no question of the interpretation of an inter-state treaty?

Since the Iranian declaration recognizes the compulsory juris­
diction of the Court for disputes "with regard to situations or facts
relating directly or indirectly to the application of treaties or COll­

vl'ntions accepted by Persia", we might regard the jurisdiction as
having been accepted, in the cases referred to, with n'gard to all
"conYl'ntions", provided that they have an international signifl­
cance-ewn if they haw not been signed by the representatives of
the two Go\'ernments, The contract of the Anglo-lranian Company
might be regarded as a "connntion" of an international scope­
t'\'en though it is not itself international-and the disputL, that has
arisen would then fall within the Court's jurisdiction,

Such an interpretation of Iran's declaration might, hO\\'l'\'('1',
result in giving it a sC'lpe wickI' than that of the jurisdiction of tIll'
Court, which is limited by Article 36, paragraph 2 ; that is to say,
the jurisdiction would be extended to till' interprl'tatioll of any
"international engagement" ; this I would regard as desirab1l', but
it is not yl't a fact, As the Concession Agreement of 1933 is not a
treaty, it follows that the dispute in regard to its execution dOL'S not
constitute a ground for the Court's jurisdiction, However, I haw
thought it useful to draw attention to this point because I hope that
the Court's jurisdiction will evolve in the direction indicated, by
decisions or by legislation, These considerations ought even now to
influence the evolution of the Court's jurisprudence.

3, As it is admitted that the Court's jurisdiction results from the
agreement of States, it bcco.l11es necessary to determine in what
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l'Irall avait acceptc cette juridiction. On a apprecic longuement la
portce de la declaration du Gouvcrncment persan, elu 2 octobre
1930, ratifice le 19 septembre 1932.

Du cotc iranien, on pretend que les mots « et posterieurs a la
ratification de cette declaration» se rapportent a l( traites ou conven­
tions ». Alors, sous la juridiction de la Cour tomberaient senlement
les differenels souleves au sujet ell' situations ou de faits ayant trait
al'application de traites pasterieurs ala date elu If) septembre 1932.

Du cote britannique, on soutient que les memes mats « et poste­
ril.'urs a la ratification») se rapportcnt a « situations ou faits».
Suivant cette interpretation, la Cour aurait jurieliction dans tous
les diffl~renels posterieurs a la ratification de la clCclaration au sujet
de situations ou de faits, qui scraicnt aussi postericurs a cettc
ratif1cation, sur l'application des traites acceptes par la Perse,
queUe que soit leur date.

l\Ienw du point de vue grammatical, on a justif1e l'une et l'autre
de Cl'S deux interpretations antagonistes. Sans doute, plus que les
elements de l'interpretation grammaticale, doivent pn§valoir, dans
le cas actuel, les considerations el'ordre historique et politique.
D'autant plus 'qu'il s'agit el'un document qui, peut-etre, a ete
redigl' par une personne qui ne connaissait pas parfaitement les
nuances de la langue fran<;aise. Mais il est certain que, meme au
point de vue historique et politiquc, on a presente plusieurs argu­
ments a l'appui ell' l'une et de l'autre interpretation.

Au point de vue elu droit international, le Gouvernement ira­
nien a obsen'c que les limitations mentionnees dans la declara­
tion ne eloivent pas etre appreciees restrictivement parce qu'eUes
empietent sur le domaine de la souveraincte nationale.

On aurait pu y opposer une autre consideration, quc je
considl're plus pertinente: c'est que les restrictions aux tcrmes
de l'article 36 clu Statut ne sont pas autorisees - l't sont meme
exc1ues -- par cctte disposition du Statuto En verite, l'article 36,
paragraphe 2, permet que les l~tats eleclarent accepter la juridiction
ell' la Cour « sur tOHS les eliffcrencls d'orclre juridique ayant pour
objet » les sujets ineliques dans les alineas a), b), c), d).

L'acceptation ne pourrait pas etre faite avec exclusion d'une ou
de plusieurs ele Cl'S categories. ,Le n° 3 du meme article 36 inelique
les seules restrictions que les Etats peuvent etablir - ('n exigeant
la reciprocitl, ell' la part de plusieurs ou de certains l~tats, ou limitant
un clelai.

A man avis, on ne pourrait pas aelmettre el'autres restrictions
ou conditions. :\'Iais il est vrai que l'on a admis largcment la pratique
d'autres restrictions <\ cet article 36, inserees elans les ell'clarations
nationales. Ainsi, on a trop facilite l'acceptation de la juridietion
ell' la Cour - avcc des restrictions qui la renelent elouteuse et
controversee. La Cour ne peut etablir l'obsen'ance elu Statut
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manner Iran accl'pted that jurisdiction. The scope of till' Persian
Government's Declaration of October 2nd, 1930, ratified on Septem­
ber 19th, 1932, has been tIll' subject of lengthy arguments.

On behalf of the Iranian Governn1l'nt, it has bren contended that
the words "et postlrieurs cl la ratificatioll de celte declaratioll" rdate
to "tra£tts 011 cOllrelltiolls". In that case, only disputes arising in
regard to situations or facts relating to the application of treaties
subsequent to Sl'ptember 19th, H}32, would coml' within the juris­
diction of the Court.

On behalf of till' British Government, it was argued that tlw
words "et posteriellrs {}la ratificatioll" relate to "situatiolls 011 faits".
According to that interpretation, the Court would haw jurisdiction
for all disputes subsequent to the ratification of the Declaration,
relating to situations or facts, which were also subse<luent to that
ratification, in regard to the application of treaties, of whatever
date, accepted by Persia.

Even from a grammatical point of view, reasons Wl're advanced
in favour of each of these two conflicting interpretations. True, in
the present case, historical and political considerations should be
allowed greater weight than points of grammatical interpretation.
All the more so because the document in question was perhaps
drafted by a person who was not entirely familiar with the niceties
of the French language. But it is also true that a number of histo­
rical and political arguments were presented in support of each of
the respective interpretations.

From the point of view of international law, the Iranian Govern­
ment contended that the limitations set forth in the Declaration
should not be construed restrictively, because they are matters
within the sphere of national sovereigWntr. W

I regard as more relevant than that argument another which
might have been employed against it : namely, that limitations on
the terms of Article 36 of the Statute are not authorized-and are
even excluded-by that provision of the Statute. In point of fact,
Article 36, paragraph 2, allows States to declare that they accept
the Court's jurisdiction "in all legal disputes, concerning" tll<'
subjects indicated in sub-paragraphs (a), (b), (c), (d).

The jurisdiction cannot be accepted subject to the exclusion of
onc or more of these categories. Paragraph 3 of Article 36 of the
Statute specifies the only conditions which States may impose, viz.,
that of reciprocity on the part of one or more States, and of a limita­
tion in time.

In my opinion, it is impossible to allow any other restrictions
or conditions. However, it is a fact that, in practice, other res­
trictions to Article 36 have been admitted, in the declarations
made by different nations. Thus undue facility has been afforded
for accepting the Court's jurisdiction-subject to restrictions which
make it doubtful or open to challenge. The Court cannot ensure the
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rejetant les acceptations de sa juridiction faites sous reserve de

conditions non autorisees par le Statut. La clCclaration menw de

la Perse est bien demonstrative des excl's pennis, parce qu'eUe se

refcre strictement aux traitcs « acceptes par la Pers!:.')) - condition

subjective cl'appreciation tres dift1ciIe. Ainsi, la Cour voit son action

freinee et restreinte par les termes de Cl'S clauses et par les contro­

verses qu'ils provoquent sur I'etendue de sa juridictinn.

+ .l'ai essaye de n"rifier si la jmidiction de la Cour n'aurait pas

un autre fondenwnt qui exclurait la controverse sur l'intcrprctation

de la declaration iraniennc, c'est-a-dire si, meme en acceptant

I'interpretation iranienne - suivant laquelle la juricliction de la

Cour serait restreinte aux elifferencls foncles sur des traib~s poste­

ricurs au 19 septl>mbre 1932 -, il n'y a pas fondement pour cette

jurieliction clans le cas actuel.

.le me suis abstenu el'interpreter la declaration iranil'nne et ell'

fixer la portel' ell' l'echange de notes de 1928. l\leme panni les traites

signes par la Perse, ele 1929 ? 1937, invoques par le GoU\'ernement

britannique, mon appreciation se limite aceux qui sont « posterieurs

a la ratification de la declaration)), posterieurs au 19 septembrc

1932. Dans cettl' condition se trouvent les traites ell' la Perse avec

le Danemark, clu 20 fevrier 1934, avec la Suisse, du 25 avril 1934.

avec la Turquie, clu 14 mars 1937.

Le contrat-concl'ssion clu 29 avril 1933 est lui aussi posterieur a
la ratification de la eleclaration iranienne. Comme je l'ai clit (nO 2),

je ne le considcre pas comme un traite, malgre les circonstances

mentionnees plus haut.

S. Partant. je reduis la controverse a des proportions minimes :

j'accepte argulnelltal1d£ gratia que la declaration iranienne aelmette

la jurieliction ell' la Cour seulement en rapport aux traites posterieurs

au 19 septembre 1932. .le dois verifier si les traites avec le Danemark,

la Suisse et la Turquie r6ponclent acette conelition et s'appliquent

aux ressortissants britanniqucs, et si le gouvernement est fonele cl

se plaindre ell' l'infraction elu Gouvernement persan it ses obli­

gations concernan t le traitement ,les ressortissants britanniques.

6. Ainsi restreinte, la question est simplifiee et gagne en impor­

tance, elevenant une question doctrinale ell' la plus haute valeur.

11 ne s'agit pas seulement de savoir si la Cour est ou n'est pas compe­

tente dans le cas aetuel. EUe vise a fixer le role de la Cour quant

it la surveillance ell'S principes elu elroit international et ell' l'organi-
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observance of the Statute if it rejects acceptances of its juris­
diction subject to conditions which are not authorized by the
Statute. The Persian declaration is itself a good example of tlu.'
latitude which has been allowed, because it is strictlv confined
to treaties "accepted by Persia"-a subjective condition which
it is wry difficult to appraise. Thus, the Court finds its action
delayed and restricted by the terms of these clauses, and by the
controversies which they engender as to the extent of its juris­
diction.

4- I haw sought to ascertain whether the Court's jurisdiction
mav not rest on some other basis which would avoid the contro­
\'Crsy regarding the interpretation of the Iranian declaration; in
other words, whether-even if one accepts the Iranian interpre­
tation according to which the Court's jurisdiction is limited to
disputes arising from treaties subsequent to September 19th,
1932-there is not some other foundation for its jurisdiction in
the present case.

I have refrained from construing the Iranian declaration or
determining the scope of the exchange of notes of 1928. Even
among the treaties signed by Persia between 1929 and 193/, which
are invoked bv the British Government, I confined mv attention
to those whicl; are "subsequent to the ratification of -the declar­
ation", in other words, subsequent to September 19th, 1932. That
description covers the treaties concluded by Persia with Denmark
on February 20th, 1934, with Switzerland on April 25th, 1934,
and with Turkey on March 14th, 1937.

Another instrument which is subsequent to the ratification of
the Iranian declaration is the Concession Agreement of April 29th,
1933. As I have already observed (paragraph 2), I do not regard
it as a treaty, in spite of the circumstances referred to above.

5. As a result, I have been able to reduce the controversy to
narrow limits: I will admit, argu11lentalldi gratia, that the Iranian
declaration only accepts the jurisdiction of the Court in respect
of treaties subsequent to September 19th, 1932. It is therefore
necessary to consider whether the treaties with Denmark, Swit­
zerland and Turkey comply with that condition and arc applicable
to British nationals, and also whether the British Government
has reasonable ground for complaining of a breach of the Persian
Government's obligation in regard to the treatment of British
nationals.

6. 'When reduced to these terms, the question becomes simplified
and acquires an added importance, as it involves a doctrinal issue
of the highest significance. It does not merely raise the issue
whether the Court has, or has not, jurisdiction in the present case.
I t seeks to determine the role of the Court as the guardian of the

66



156 OPINroX DISSIDENTE DE :\1. LEVI CARNEIRO

sation internationale - et meme peut-etre a justifier sa raison
d'ctre.

7. Dans le traite du 4 mars 1857 il a ete convenu entre la Perse
et le Royaume-Pni, a l'article IX, que

« le traitement accorcle a leurs sujets respectifs et a leurs interets
commerciaux sera cgalement, a tous les l;gards, le meme que celui
dont bl\n6ficient les sujets et les inten~ts commercianx de la nation
la pIns favorisee n.

Dans le tra1te du 9 fevrier 1903 les deux gouvernements ont
convenu (article Il) que les sujets des deux pays ainsi que les impo;-­
tations de l'un dans l'autre

« continueront a jouir, sous tous les rapports, du regime de la nation
la plus favorisee n.

11 est interessant de noter que dans la publication de Cl' dernier
traite dans la collection de Fclix Stoerk (Noltveau ReC1leil general de
traitts, 2 1J1 l' serie, tome XXXI, p. 506) il y a omission des mots
referant aux « sujets » qui se trouvent dans les publications officielles
(British and Foreign State Papers, vo1. XCVI, p. SI ; Treaty Series,
nO 10).

Ensuite, par plusieurs traites - du 28 XI 1928, du 17 II 1929,
du 9 v 1929, du 29 X 1930, du 20 II 1934, du 25 IV 1934, d~l 14 III
1937 -l'Iran s'est oblige a accorder aux ressortissants de l'Egypte,
de I'Allemagne, de la Belgique, de la TcMcoslovaquie, du Danemark
et de la Suisse, et par echange de notes, a plusieurs dates, a ceux de
la Turquie, des Etats-Unis, des Pays-Bas et de l'Italie, « en Cl' qui
concerne leurs personnes et leurs biens », le traitement conforme­
ment « aux principes et ala pratique du droit commun international n.

Le Gouvernement du Royaume-Uni pretend que cette meme
garantie s'etend aux ressortissants britanniques, en vertu de Cl'S
traites et ell' la clause de la nation la plus favorisee, et que I'attitude
du Gouverncment iranien envers la societe anglaise « Anglo­
Iranian Oil Company n, qui souleva le differenel auqucl se reportl'
la requete, constitue une violation du droit international commun.

Il me semble que, dans Cl'S conditions, le eliffercnd tombe
sous le coup ell' la declaration iranienne el'acceptation ell' k
juridiction ell' la Cour - meme si l'on accepte l'interpretation
que lui elonne maintenant le Gouvernement de l'Iran. Les trois
traites - avec le Danemark, la Turquie et la Suisse - garan­
tissant le respect du droit international - sont des annces 1934
et 1937, c'est-a-clire posterieurs a la ratifIcation de la eleclaration
iranienne.

8. Malgre la clarte ell' cette conclusion, on y a oppose plusieurs
objections el'importance. On a abanelonne quelques-unes de Cl'S

objections, et cc fait memc et la nmltiplicite ell'S objections sont
bien significatifs el'un effort prolonge en vue el' ebranler la conclusion
presentee.
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principles of international law and of the international organi­
zation-perhaps even to justify its existence.

7. In the Treaty of March 4th, 1857, between Persia and the
United Kingdom, it was provided, in Article IX, that

"the treatment of their respective subjects, and their trade, shall
also, in e\'ery respect, be placed on the footing of the treatment
of the subjects ancl commerce of the most-favoured nation".

In the Treaty of February 9th, 1903, the two Governments
agreed (Article II) that the subjects of both countries and their
imports into each other's territories

"shall continue to enjoy under all conditions most-favourcd­
nation treatment".

It is interesting to note that in the text of the latter treaty, as
published in the Felix Stoerk collection (Nouvemt Recueil general
de trailifs, 2nd Series, Va!. XXXI, p. 506). the words relating to
'subjects" \vhich appear in the official publications (British and
Foreign State Papers, Vo!. XCVI, p. 51 ; Treaty Series No. 10)
are omitted.

Subsequently, in a number of treaties-28 XI 1928, 17 II 1929,
9 v 1929. 29 X 1930, 20 II 1934, 25 IV 1934, and 14 III 1937-Iran
undertook to grant to the nationals of Egypt, Germany, Belgium,
Czechoslovakia, Denmark and Switzerland, and by exchanges of
notes at different dates, to the nationals of Turkev, the United
States, the Netherlands and Italy, treatment in accordance "with
the principles and practice of ordinary international law", "as
regards their persons and their property".

The United Kingdom Government contends that this guarantee
is extended to British nationals, in virtue of these treaties and ot
the most-favoured-nation clause, and that the behaviour of the
Iranian Government towards the British "Anglo-Iranian Oil Com­
pany", which gave rise to the dispute which is the subject of the
Application, constitutes a breach of general international law.

It appears to me that, in these circumstances, the dispute comes
within the terms of the Iranian Declaration accepting the Court's
juriSdiction-even if onc admits the interpretation now placed upon
it by the Iranian Government. The three treaties-with Denmark,
Turkey and Switzerland-which guarantee the observance of inter­
national law-were signed in the years 1934 and 1937, that is,
subsequently to the ratification of the Iranian declaration.

8. In spite of the clarity of this conclusion, several weighty
objections to it have been put forward. Some of these objections
have been abandoned, but this fact, together with the multiplicity
of the objections, is striking evidence of the persistence of the
efforts to weaken the conclusion submitted.
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Dans les plaidoiries, on a souleve deux objections. On a dit
que l'observation du droit international commun, envers les
ressortissants britanniques, ne decoulerait pas des traites de
1934 et de 1937, mais de traites bien plus anciens - les traites
de 1857 et de 1903 qui ont etabli la clause de la nation la plus
favorisee : ceux-ci seraient le principal, les autres seraient l'acces­
soire. On a ajoute que l'acte de nationalisation de I'exploitation
du petrole n'enfreint aucune r<"gle de droit international
commun, c'est-a-dire que le Gouvernement de !'Iran, etant oblige
de dOImer aux ressortissants britanniques les garanties du droit
international commun, n'etait pas empikhc de nationaliser I'ex­
ploitation du petrole pour laquelle il avait passe contrat en 1933
avec une societe britannique. .

Je n'accepte ni l'une ni l'autre de Cl'S deux objections.

9. En cc qui est de la premiere objection, il me semble evident
que les ressortissants britanniques ont eu, de l'Iran, la garantie
(( des principes et de la pratique elu droit commun international»,
non en vertu des vieux traites de 1857 et de 1903 - anterieurs
a la declaration iranienne - mais par la force des traites de 1934
et de 1937, posterieurs a- cette meme declaration. A Cl' point de
\ue, les actes principaux sont les deux derniers traites, non les
deux anterieurs. Les deux premiers traites etablissaient la clause
de la nation la plus favorisee ; mais cette clause, par elle-meme,
ne donnerait pas aux ressortissants britanniques la garantie «( des
principes et de la pratique du droit international 11. Ils ont reyu
cette garantie, en \'ertu de la clause de la nation la plus favorisee,
consignc'e clans les traites precedents, quanel la meme garantie
a ete donnee aux ressortissants du Danemark, de la Turquie
0t de la Suisse. La clause mentionnee a agi seulement pour
amplifier et etendre aux ressortissants britanniques les conces­
sions faites a d'autres ctrangers par les traites de 1934 et
de 1937. Cette amplification de la portee des trois derniers
traites n'a pas eu lieu, ne pouvait pas avoir lieu avant la rati­
fication de Cl'S memes traites. Or, iI s'agit de traites «( posterieurs »
a- la declaration iranienne. Le clifferend, qui a surgi sur l'allegation
(it' la violation de cette garantie, tombe ainsi sous le coup de
cette declaration, l11el11e si 1'0n accepte l'interpretation que lui
donne, dans le procC's actuel, le Gouvernement iranien.

Le mecanisl11e de la clause de la nation la plus favorisee est
bien connu. Elle n'agit pas scull', par elle-meme ; eventuellement,
elle agit sur le traite ulterieur qui concede quelque avantage a­
une autre nation et rend, tout de suite, extensif a la nation
favorisee Cl' meme avantage.

Ainsi, l'effet de cette clause est, COl11me l'a dit Visser, com­
plementaire. (Ito, La clal/se de la nation la PIllS favorisee, p. 36.)
Elle ne donne, par elle-mel11e, aucun droit; die peut ne pas avoir
cl'application et rester inutile. Or, les clroits ou a\'antages concedes
68
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In the course of the oral arguments, two objections were put
forward. It was contended that the duty of conforming to general
international law in the treatment of British nationals did not
arise from the Treaties of 1934 and 1937, but from much earlier
treaties-the Treati s of 1857 and I903-which contained the most­
favoured-nation clause: the latter Treaties were said to be the
principals, the others only accessories. It was further contended
that the Act nationalizing the exploitation of oil did not contravene
any rule of general international law; in other words, that the
Government of Iran, though bound to accord the guarantees of
general international law to the British nationals, was not debarred
from nationalizing the exploitation of oil, in regard to which it had
concluded a contract in 1933 with a British company.

I am unable to accept either of these two objections.

9. As to the first objection, it seems to me to be clear that British
nationals received from Iran a guarantee of "the principles and
practice of ordinary international law", not by virtue of the old
Treaties of 1857 and 1903 which preceded the Iranian Declaration,
but as the result of the Treaties of 1934 and 1937, which were subse­
quent to the Declaration. From this point of view, the principal
instruments are the two last treaties, not the two earlier ones. The
first two treaties established the most-favoured-nation clause; but
this clause, by itself, would not give British nationals the guarantee
of "the principles and practice of international law". This guarantee
they received, by virtue of the most-favoured-nation clause contained
in the earlier treaties, when the same guarantee was given to the
nationals of Denmark, of Turkey and of Switzerland. This clause
operated to enlarge, to extend to British nationals, the concessions
granted to other foreigners by the Treaties of 1934 and 1937. This
enlargement of the scope of the three later Treaties did not take
effect, and could not take effect, before the ratification of these
Treaties. But these are treaties which are "posteriellrs", subsequent
to the Iranian Declaration. The dispute which arose from the alle­
gation that this guarantee had been violated is thus within the terms
of the Declaration, even if onc accepts the interpretation put upon
it in the present proceedings by the Iranian Government.

The manner in which a most-favoured-nation clause operates is
well known. It does not take effect by itself alone; it operates in due
course upon the later treaty which grants some advantage to another
nation, and it immediately extends the same advantage to the
favoured nation.

The effect of the clause is, therefore, as Visser has said. comple­
mentary. (Ito, La clause de la nation la plus fm'orisee, p. 36.) By
itself it confers no rights; it can have no application and remains
useless. Rights or advantages granted to a third State do not exist,
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a ,un tiers Etat n'existent pas, ni pour cet Etat meme ni pour
l'Etat favorisl\ avant la concession ,expresse. Aussi, les droits
ou avantages ne suJ.)sistent pas pour l'Etat favorise si la concession
faite a un autre Etat vient ft etre abrogec. (Raphael A. Farra,
Les etfets de la clause, dc., p. 67 ; Josef Ebner, La clause de la
natioll, ctc., pp. 149-150; :\Iarcel Sibert, Traitc de droit inter­
natiollal public, H, p. 255.) C'est-a-dire que la clause ne produit
aucun effet permanent - mais seulement contingent, tant qu'il
y a un autre tmitl' elont clle amplil1e la portee.

Oppenheim la considcre comme une regIe de droit, « mais 1111e
regIe de droit dont le contenu est incertain, parce qu'il depend d'un
{~Vene}l1Cnt futur, c'est-a.-dire ell'S concessions qui seront accordees
'lUX Etats tiers n. (La clause de la nation, etc., p. 26.) La clause est
seulement une garantie conditinnnelle de c~lJlcession future, 1111l'
promesse ou un engagement a conceder a. un Etat, ou ,t ses rl'ssortis­
sants, les mcmes a,;antages accorel6s, ou qui viendrai9nt a etre
accordl's a el'autres Etats et 'lUX ressortissants el'autres Etats.

On voit que Cl' sont les traites de l'Imn avec le Dancmark, avec
la Turquie et avec la Suisse, en 1934 et 1937, qui ont octroye
aux rcssortissants britanniques la garanti~" pour leurs personnes et
leurs biens, ell'S principes communs ell' elroit international et non
pas les traitc's awl' le Royaume-Cni ell' 1857 et de 1903. Le eliff6rend
nctuel porte sur la violation de ces garanties, c'est-a.-dire qu'il a
trait directen1l'nt a. l'application des traitcs postl'ril'nrs a. la ratifica­
tion de la declaration du 2 octobre 1930. Par la, meme en suivant
l'interpretation iraniennc ele cette declaration, le cas actuel est de
la compl'tencl' ell' la Cour.

10. Avant dl' consid6rer la deuxieme objection, je me permettrai
de signaler l'importancl' de la question qu'eUe soulc've.

La Cour se trouve, suivant cc que j'ai (lit, en face d'unc alll'gatio))
cl'infraction positi\'c aux dispositions (le deux trait6s posterieurs
<\ la dl?claration iranimne ell' 1932 ; cette allegation semble prima
facie fondee. Mcmc en aeloptant l'intl'rpr<.'tation que le Gouver­
nemcnt iranien donnl' ell' sa d6claration d'acccptation ell' la juridic­
tion de la Cour, cela me suff'tt pour considl'J"l'r la Cour C0111111e
competente dans le cas actuel. Il y l'ut infraction aux dispositions
cl'un traite, a l'ombre eluquel ell'S rcssortissants hritanniqucs ont
investi elans le territoire iranien des som111es consicIerahles, qui leur
ont certainement rapporte ell'S profits immenses, mais desqueIlcs
ils sont maintenant eleposseeles sans compensation immediate.
C'est la unc infraction aux principes fondaml'lltaux da droit inter­
national contemporain, a ell'S principes consacres par la legis­
lation, la jurisprudence et la eloctrine ell'S pays civilises.

Par cette raison, je considere que la cleuxi&me objection portl'
la controve1'se a son point cul111inant, en niant, dans le cas actud,
l'infraction au droit international.
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either for the benefit of that State itself or for that of the favoured
State bdon' they are expressly conceded. Again, the rights or advan­
tages do not subsist for the favoured State if the concession made
to another State should be abrogated. (Raphael A. Farra, Les eUets
de la clause, etc., p. 67 ; Josef Ebner, La clause de la nation, etc.,
pp. 149-150 ; :\Iarcd Sibert, Traz'tt!s de droit lllternational public, II,
p. 255.) That is, the clause does not have any permanent effect-its
effect is merely contingent and is dependent on the continued
existence of another treaty the scope of which it enlarges.

Oppenlll'im considers it a h'gal rule, "but a legal rule the content
of which is uncertain, because dependent upon a future event,
namely concessions to be granted to third States". (La clause de la
natioll, etc., p. 26.) The clause is merely a conditional guarantee of
a future concession, a promise or an engagemeJ~t to grant to a State
or to its nationals the same advantages as are granted or may be
granted to other States and to the nationals of other States.

It can be seen that it was Iran's treaties with Denmark, Tl,: .,ey
and Switzerland, in 1934 and 1937, and not the Treaties of 1857
and IC)03 with tIll' l'nited Kingdom, which gave British nationals,
in respect of their persons and their property, the guarantee of the
general principles of international law. The present dispute relates
to the violation of these guarantees, that is to say, it has direct
reference to the application of treaties subsequent to the ratification
of the Declaration of October 2nd, 1930. For this reason, even
accepting the Iranian construction of this Declaration, the present
case is within the Court's jurisdiction.

Ill. Before clealing with the second objection, I should like to
indicate the importance of the question which it raises.

In accordance with what I have said, the Court has before it an
allegation of a positive breach of the provisions of two treaties
subsequent in date to the Iranian Declaration of 1932 ; this allega­
tion would appear prima facie to be well founded. This is sufficient
to satisfy nll' that, ev('"1 adopting the interpretation put by the
Iranian Government upon its Declaration of acceptance of the
Court's jurisdiction, the Court has jurisdiction in the present case.
There has been a breach of the provisions of a treaty in reliance
upon which British nationals have invested large sums of money
in the territory of Iran, sums which have indeed brought thcm
immense profits, of which they are now dispossessed without any
immediate compensation. This is a breach of the fundamental prin­
ciples of modern international law, of principles recognized by
fohe legal systems, the decisions and the jurisprudence of civilized
countries.

For this reason I consickr that the second objection brings the
dispnte to its CUlminating point, by the denial, in the present case,
of a breach of international law.
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II. Cette objection soulcVC' une question du plus grand interN
doctrinal et qu'il faut l'galemcnt considl'rer, car les Parties
l'ont cl6battue longuement et brillamment ; dans le cas aetuel, il
s'agirait. de (( nationalisation)) et non de simplc (I expropriation)) :
cc sont hI deux choses profondcmcnt clistinctes; clans le cas dl'
nationalisation, l'indemnisation peut ne pas Nre integrale et la
nationalisation Ill' contrarie aucun principe d(' droit international.
On a dit qu'il n'y a pas de (( regIe de droit de ,I'ns positive relative

.a la maticft, de nationalisation)): c'l'st un al'te politiqlH'. Encore
une fois, par Cl' motif, la Cour serait incompetente.

Cependant. il l'st incleniablc que la nationalisation et l'expro­
priation son t parfoi., liees. La nationalisation peut cntrainer
1'expropriation. Quand (( l'instaUation d'un service public absorbe une
entreprisc privel'. il y aura expropriation de ccHe-ci. L'instaUation
du service public n'est pas l'expropriation ; mais clans plnsiel~rs cas,
le presuppose.») (Henry Laufenberger. L'ill/en-elltioJl de l'Eta! ell
'll/a/iere lcoJlomique, pp. 268-269.)

La loi iranielllh.: cln I"r l11ai a decrCte expresscment ( l'expropria­
tion» de la COl11pagnie Anglo-Iranian. D'autre part, la nationalisa­
tion n'est pas tonjours un acte exclusivcl11ent politiquc ; cUc pent
meme soulcver certaines questions puremen~ juridiques -- COl11l11e
ceHe qui se presente elans le cas aetnel: l'Etat peut-il exercer la
nationalisation, exproprier la concession, quanel il s'est oblige a la
respecter toujours ? En cl'autres termes, l'Et,at peut-il renoncer a/ou
restreinclre, l'exercice ele son police power? Evielemment, on ne peut
considerer maintenant cette question: elle porte entierement sur
le fond de l'affaire.

Meme clans l'expropriation, il y a l'ade pr61imili<lire ell' cleclaration
de nccessite ou d'utilitc publiquc, que 1'on considere gcncrale­
ment comme une question politique echappant a l'appreciation
judiciaire.

12. ] e reconnais que la nationalisation, dans certains cas on sous
certains aspects, n'interesse pas le droit international, notanunent
quand il n'y a pas discrimination entre nationaux et etrangers.
Le Gouvernement de l'Iran a bien cherche a montrer quc ses lois
n'ont pas fait cette discrimination. ] e reconnais que les deux lois de
nationalisation ne contiennent pas un mot qui traduise une tclle
discrimination. Mais, vraiment, il s'agit de (( nationalisation)) et non
d'Ctatisation, que souvent on designe par cc l11cme mot. Cl'la signif1e
alars preciscment l'exclusion cles etrangers. ]e crois men1l' que les
cleux lois iraniennes n'ont ete appliquces qu'a la compagnie britan­
nique : la loi cla Ipr mai determine l'expropriation de r:ette seule
compagnie.

13. On a signalc que la plupart des decisions arbitrales qui ont
cte invoquees, exigeant en l11atiere d'indel11nisation une indemni­
sation totale sinon prealable, renl'mtent au sit'ele demier ct on a

7°
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I!. This objection raises a qUl'stion of the gn'atest juridical
interest which also requires to be considered since the Parties
argued it at length and with great skill; it is said that what is
involved in the present case is "nationalization" and not mere
"expropriation": that tl1('se are two very ditIen'nt things; that
in the case of nationalization completl' indemnity is not required
and that the nationalization does not contrawnr any principle
of international law. It is said that tlwre is no "positiw rule of
the law of nations rl'!ating to nationalization", that it is a political
act. On this ground, too, it is contended that the Court lacks
competence.

It is, howen'r, undeniabll' that nationalization and expropriation
are sometimes linked. Nationalization may entail expropriation.
\Vhen "the setting-up of a public service absorbs a privatl' under­
taking there will be expropriation of the latter. 1'11(' setting-up of
a public service is not expropriation; but in many cases .it pre­
supposes it." (Henry Laufenberger, L'intervention de l'Etat ell
JIlatiere ecollomique, pp. 268-269.)

The Iranian law of May 1st specitlcally decreed: "expropriation
of the Anglo-Iranian Company". Jloreo\'er, nationalization is not
always an exclusively political act; it may indeed raise certain
questions which are purely legal questions -such as that which
arises in the present case: can a State carry out nationalization,
expropriatl' a concession, when it has bound itself to respect it
alw<l\'s? In other words, can a State renounce or n'strict the
exercisl' of its "police power" ? Of course, this is not a qllestion
which can be considen'd at the prrsent time: it relate's entirely
to the merits of the case.

Even in the case of expropriation there is the prl'!iminary act
of the ueclaration of the public need or the public interest, which
is generally regarded as a political question outside tlw scope of
judicial appraisal.

12. I recognize that nationalization, in certain cases and in some
of its aspects, is not the concern of international law, particularly
if there is no discrimination between nationals and foreigners. The
Iranian Government indeed sought to show that its laws had not
discriminated in this wa:y. I recognize that the two Xationalization
Acts do not contain a single word indicating such discrimination.
But, indeed, \vhat is involved is "nationalization", and not State'­
acquisition [etatisation] which is often designated by the same word.
And that must mean the exclusion of foreigners. Indeed, 1 beliew
that the two Iranian laws were applied only to the British company:
the lmv of May 1St provides for the expropriation of that company
alone.

13. It has been said that most of the arbitral awards which
have been invoked and which lay down that compensation shall
be complete, if not paid in advance, were made during the last

7°



160 OPI~IO~ DISSIDE~TE DE :\[. LE\'! C\R~EIRO

dOUtl~ que "ceUe Cour PUiSSl" au milieu du XXIIIl' Sil'ClL', dire qu'il
existe actuL'1lL'ment tllle rl'glL' du droit (lL's g~'ns con forme a la pra­
tiql1l' elt's nations ci\'ilisces, qui intl'l"dit aux Etats elL' fain' prc\'aloir
ll'ur loi dc' nationalisation sur lL's droits que elL's particuliers Nrangl'rs
tin'raient cradc's elL' concession n,

On a in\"llqul' les l'tueks sur la nationalisation a l'lnstitut de
droit international, au cours desqudlL's on c'st arri\'l' ,1 dcsirer, de
lege jere 11da , "U11l' certailll' rl'glc'nwntation juridique de natun' ,1
assurer au droit indi,'idul'1 un minimum de protection qu'il Ill'
troll\'ait pas dans k elroit des gens positif actuC'! n, .le \'('ux rappder
que'le projL't initial de :\L de La Praelelle -le meme profC'sseur qui,
commc' on I'a dit, \"llUdrait fain' tablc' rase, de\'ant le phcnOlllt'lll'
moderne cll' la nationalisation, de toute l'ancil'mll' jurisprudence
rl'lati\'(' aux expropriations - et k projet dl'Jinitif, publics tous deux
clans l'AII/I/ltlire ell' 1950 (pp, 67-132) (tout en considerant que dans
lL's cas lle' nationalisation sont admissiblt's « eks conditions plus
accl'ssibles pour lll' pas Nn' prohibiti\'l's: il suftira ele' l'utilitc publi­
que, el'une inlle'mnitl' baSl'l' sur les possibilitl'S du dl'biteur, raison­
nablL'nwnt considcrel's, elans un paiement eclwlonne sur un clelai
normal ll), l"l'connaissaient, en meme temps, le caract<"n; international
ell' l'actl' ele' nationalisation, determinant: « c'est ,1 I'Ftat lui-men1l'
qu'il appartient de se saisir (le' l'atteinte. portCl' a son cconomil'
c'xtcrieure par le::; mesures internes de l'Etat nationalisateur, arm
d'en obtenir le reclressement)) (article 12), Par ceUe consideration,
le projet ccartait la regIe' sclon laquelle l'instance internationale ne
pent etre saisie qu'aprl's l'6puisement des voies ell' recours internl's
(article 13),

Le dispositif fondamentaI du projet 6tait I'article 5 :

« La nationalisation, actl' unilateral ell' sOll\'erainl'tc\ doit res­
pl'cter les l'ngagenwnts valablement conclus, soit par traite, soit
par contrat.Faute ell' cc respl'ct, il y aura dl'ni ell' justice clonnant
lieu non pas h IlIll' simple indemnite, vall'ur par valeur, mais h
des c!olllmages-interCts, ~l caractere penalisateur. )

L'article 9 ajolltait :

« Ll'S l'trangers ont droit au traitemcnt international, alors meme
qu'il serait sUjJl;rieur au traitement national. »

Le projet exigeait I'apprcciation ell' tribunaux spl'ciaux ~l compl'­
tencc technique marquee (article 13). Tous ccs dispositifs furent
incorporcs au projct dcfll1itif de rl'solution,
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Cl'ntury, and doubt was expn'ssl'd as to whether "in the middk
of till' tWl'ntieth centun' this Court is entitkd to sa\' that tlll'n'
exists at the prl'sent da:-', a rnll' of international law, iil accordance
with tIll' practicl' of civilized nations, which prohibits States from
claiming that their nationalization laws should takl' pn'cedl'nCl'
O\'l'r tIll' rights of indi"idual foreiglll'rs deriwd from conCl'ssionary
instruml'nb",

H.l'lianCl' has been placed upon the ITsl'arch work on nationa­
lization carried out 1)\' tIll' Institutl' of Intl'rnational La\\', in tIll'
COurSl' of which the c~l1lclusion was n'aclll'd that it was cksirahk
de le~c ferel/da, "to lay down some legal rull's of such a natun'
as to s('cun' for inllividual rights that minimum of protection
which l'xisting positiw international law fails to provide", 1 wouhl
point out that the lirst draft of ~L lIP La Pradl'lk-tlw sanll'
professor who, as it has bl'l'll said, would like to SWl'l'P away, in
the [aCl' of the modern plll'nonll'non of nationalization, all the
old decisions relating' to expropriation-and tlw final draft, both
published in the .·lilll//aire of the Institute of International Law
for H)50, pag('s ()7-1.)2 (whill' taking the view that in the caSl'
of nationalization "such conditions an' permissibll' as an' not
prohibitiw: it shall SUfllCl' if tIll' public intt'rest is ill\'olwd, and
if the amount of compensation is based upon tIll' means of the
debtor, such means to 1)(' ascertained in a l"l'asonabk manner,
and paynll'nt to 1)(' spread over a normal period of tinw"), that
thl'sl' drafts recognized, at the same time, the international char­
acter of the act of nationalization, by providing as follows: "it
is for till' State itself to deal with threats to its external econom\'
causl'd b~' intl'rnal nll'asun's of the nationalizing 5tatl', and t()
sel'k l'l'dress then'for" (Article 12), In so providing, the draft
rejected the rule according to which an international tribunal can
onl\' be seised after all local rel1ll'dies haw been exhausted
(Ar'ticll' 13).

1'11(' basic provision of tIll' draft was Article 5 :

"Xationalization, as a unilateral act in the exercise of sovereignty,
shall respect obligations validly undertaken, whethrr by treat:-'
or by contract. Failing such resprct there will be a denial of justice
giving the right not I1wrl'!y to payment of compensation based
upon "alue, but to damages of a puniti,'c characte!'."

Article 9 adcled the following:

"Foreigners arc entitled to international treatn1('nt ('\'('n in the
l'vent of such treatment conferring greater rights than national
treatment."

The draft provided for the l'xcrcise of juriSdiction by special
tribunals exercising special technical jurisdiction (Article 13).
All these provisions were incorporated in the final draft of tIll'
resolution.
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Il est \'rai que la discussion a repris ala session de cette annce, a
Sienne. On y a vu des propositions bien plus « avancees ll. Ces progrcs
de la doctrine sont bien moins importants que ceux que l'on ferait
dans la legislation ou dans la jurisprudence de la Cour.

Le fait que ces discussions prolongees ont eu lieu au sein de l'Insti­
tut. montH:' la repercussion de la nationalisation dans le droit inter­
national. La multiplicite des traites reglant l'indemnisation des
Ctrangers a la suite des actes de nationalisation en plusieurs pays
d'Europe, les paiements etant faits de guuvernement a gouvenll'­
ment, confirme aussi le caractcre de droit international que la natio­
nalisation prend souvent.

Lt. Chacun de nous garde, inevitablement, au sein de la
Cour, sa formation juridique, certains traits de ses activites juridi­
ques antl'rieures dans son pays d'origine. C'est inevitable et c'est
meme justifie parce que, dans son ensemble, la Cour doit representer
les « grandes formes de civilisation et les principaux systcmes
juridiques du monde» (Statut, article 9), et appliquer « les principes
generaux de droit reconnus par les nations civilisces ll. (Statut,
article 38, I, c).)

Dans ces conditions, je me permets de signaler qu'au Bresil,
malgrc l'avancement de la legislation sociale et malgre certaines
restrictions des droits des proprietaires - notamment en maticre
de location -, la jurisprudence de la Cour supreme garantit rigou­
reusement l'indemnisation juste, integrale et prealable dll proprie­
taire exproprie. En maticre de nationalisation, la Constitution
actuelle, promulgllee par l'Assemblee nationale en 19-1-6, contient
cc clispositif:

«L'Union fedcrale pourra, par une loi speciale, intervenir clans
le domaine economique et prenclre le monopole ell' certaine indus­
trie ou activite. L'intervention sera basee clans l'interCt public et
limitee par les clroits fonclamentaux assures clans cette Constitu­
tion.» (Article 146.)

Parmi les garanties constitutionnelles, il y a celIe dn droit de
propriete, sous reserve de l'expropriation « pour necessitc on
utilite publiqlles, Oll par interet social, moyennant prealable et
juste indemnisation en argent ll. (Article 141, par. 16.)

Mais je sais bien que dans chaque pays, les mesures de nationali­
sation ont ete influencces par la conception de la proprietc de l'Etat,
l'indemnisation ponvant meme etre exclne a titre de penalite pour
l'attitude des anciens proprietaires (loyce Gutteridgc, c( Expropria­
tion and nationalization ») in The International and Comparathfe Law
Quarterly jaavier 1952, pp. 14-28).
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It is trul' that the matter was again discussed this year at the
conference which met at Siena. Far more "advancl'd" suggestions
were put forward. This advance in doctrine is less far-reaching
than that proposed in tlw matter of legislation or in the juris­
prudl'nce of this Court.

The fact that thesl' It'ngthy discussions took place in the Institute
of International Law prows the repercussions of nationalization
upon intl'rnational law. The multiplicity of tr,'atil's providing for
compensation payable to foreigners by reason of acts of nationali­
zation in various European countries, and tlw fact that payments
ha\'l' been effected De-tween governnwnts, also confirm the fact "-
that nationalization frequently assunws the charactt'r of a problem
of international law.

14. It is inevitable that evervone of us in this Court should
retain some trace of his legal education and his former legal activities
in his country of origin. This is inevitable, and ewn justified,
because in its composition the- Court is to be repre-s('ntative of "the­
main forms of civilization and of thl' principal legal systl'ms of
the world" (Statute, Article 9), and the Court is to apply "the
general principles of law recognized by civilizeclnations". (Statute"
Article 3~ (I) (e).)

In this connection I may be permitted to point out that in
Brazil, in spitp of the advance made in social legislation and in
spite of certain restrictions placed upon the rights of owners of
property, in particular with regard to letting, tlll' jurisprudence
of tll(' Supremp Court providps strict guarantees for the payment
to the expropriated property owner of just, full and prior compensa­
tion. \Vith regard to nationalization, the present Constitution,
promulgated by the National Assembly in 1946, provides as
follows:

"The Federal Union may intervene in the economic sphere and
monopolize certain industries or activities, by means of sppcial law.
The intervention shall be based upon the public interest, and shall 1)('
limited by the fundamental rights assured in this Constitution."
(Article qb.)

Among the constitutional guarantees is included that of the
right of property, subject to a right of expropriation "for public
necessity or utility, or social interest, with prior and just comlll'n­
sation in money". (Article 141, para. 16.)

I am fully aware that measures of nationalization are in pvery
country inspired by the conception of ownership by the Statl',
so that compensation may even he withheld as a measure of
punishment of the former owners for the attitude adopted by
them (Joyce Gutteridge, "Expropriation and Nationalization"», in
The International and Comparath'e Law Qllarterly, January 1952,
pp. 14-28).
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15. Peut-Ctre ne s'agit-il pas, dans le cas actuel, du {( droit des
gens positif 1) -- cc qui pourra Ctre seulement le droit stricten1l'nt
consolide clans les traites ou conventions. Aucun traitl~ ne mcntionne
de mani&~e detaillee chacun dl'S (l principes de droit international »

que les Etats doivent respecter. Les {( principes clu droit inter­
national commun» precedent, inspirent et dominent le'S traitl's;
ils dCcoulent des traites, de la doctrine et de la It'gislation generale.
D'alltre part, il n'y a clans le droit contemporain aucun principe
plus beau ni plus fl'cond que cclui de la repartition des charges
et des clommages. Quand il s'agit de dommage souffert par quclque
membre de la collectivite dans l'interet meme de ceIle-ci, il n'est
pas juste <llle seulement le membre directement atteint doin'
supporter tout le poids du sacrifice.

A mon avis, il cloit cn etre airrsi clans des cas (le nationa­
lisation d'entreprises deja installees. l\Iais, si l'on invoque encon'
l'interet de la colJectivite pour justifIer, dans Cl'S cas-la, Ulll'

indemnisation incompIL,te, an contraire de cc qui se passe dans
Jes cas el\'xIH'opriation, il faudra reconnaitre que cette conside­
ration ne peut pas valoir par rapport aux etrangers qui, par le
fait meme de la nationalisation, sont ecartes de la collectivitc"
nationale favorisce par tel acte. II n'y a pas de raison pour les
soumettre - comme on ponrra pretendre eu egard aux nationaux
- fl un {( sacrifice plus Ctendu» que cclui impose dans les cas
d'expropriation. Ccla decoule des principes ell' traitement des
etrangers consacres par le droit international contemporain.

On ne pourra pretendre que les conditions actnelles de la vie
internationak aient ecarte cettc consideration. An contraire, jl'
crois qu 'elles ont valorise cette consideration - devenue lUll'
condition de la cooperation internationale dans le domaine
economique et fmancier. Quand tant de pays ont besoin de
capitaux etrangers pour le developpement de leur economic, cc
serait non seulement une injustice mais une erreur grave de
soumettre Cl'S capitaux, sans aucune restriction ni garantie, aux
eventualites ell' la legislation des pays 011 ils ont ete appliques.

16. ]e suppose que le devoir primordial de la (our est de wilier
a l'observation elu droit international et ell' favoriser son devclop­
pement. Au premier examen du cas actuel, je ne peux pas exclure
la possibilitc:, - au moins, la possibilite - de cc que le Gouwr­
nement de l'Iran ait enfreint {( les principes et la pratique du droit
international commun », qu'il s'Ctait oblige a respecter envers les
ressortissants britanniques. Au contrairc, des indices tr(~s graves
temoignent ell' cette infraction.

.le reconnais que la simple invocation des « principes elu droit
international» assures par les traites mentionnes ne suffit pas pour
justifier la competence de la Cour. Il faut verifIer si cettc invoca­
tion est acceptable.
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15. It may be that in the present case we are not concerned with
the "positiw law of nations", which is the law strictly laid down in
treaties or cOlwentions. There is no treaty which mentions, in a
detaikd manner, everyone of the "principles of intl'rnationallaw"
which Start's are bound to observe. The "principll's of ordinary inter­
national law" preCl'de, inspire and gowrn treaties; they !low from
treaties, from doctrine and from the general kgal system. In present­
day law, there is no 11ner or more fruitful principle than that provid­
ing for the distribution of burdens and of damage suffen'cl. When'
damage has bel'n suffl'red by a membl'r of the community in tlw
interests of the latter it would be unjust that that memlwr alol1l'
should hear the full burclc'n of the sacrifice.

In my opinion the same principle must apply in till' case of
nationalization of enterprises already established. If the interests of
the community an' invoked, in such cases, in order to justify pay­
ment of kss than full compensation, contrary to the practice adopted
in cases of expropriation, we must nevertheless recognize that such
a justification cannot be put forwarcl as applying to foreigners who,
bv the very fact of nationalization, have been cast from tlw national
communit\, in whose favour nationalization has been carried out.
Tlwre is rio reason why, as may well be contended in the case of
citizens of the nationalizing country, foreigners should be subjected
to a "more c'xtensive sacrifice" than is involved in the case of expro­
priation. This follows from the principles governing the treatment
of foreigners, principles recognized by present-day in ternationallaw.

It cannot be said that present-day conditions of international
life have done away with the proposition here expounded. On the
contrary, I think that they have given added weight to this propo­
sition which has become a prerequisite of international co-operation
in the economic and financial fields. \Vhen therl' are so many coun­
tries in need of foreign capital for the development of their eC<)11omy,
it would not only be unjust, it would be a grave mistake to expose
such capital, without restriction or guarantee, to the hazarcls of the
legislation of countries in which such capital has been in\'l'sted.

16. I take it that the first duty of the Court is to ensure the
observance of international law and to further its devl'lopment.
l'pon an initial examination of the present case, I cannot excIudl'
the possibility-the possibility, at least-that the GO\'l'rnment of
Iran has violated "the principles and practice of ordinary inter­
national law" which it had undertaken to observe in rl'lation to
British nationals. On the contrary, there arc very strong indications
of such a violation.

I agree that it is not sufficient, in order to establish the jurisdic­
tion of the Court, merely to invoke the "principles of international
law" guaranteed by the treaties to which reference has been made.
It is necessary to ascertain whether the invocation of these prin­
ciples is admissible.
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Ll' distinguc consl'il du Gouvernenwnt iranien a rappcle la
« jurispruell'nce constantl' ') dl' la Cour permanente, (( suivant
laquelll' il ne suffit pas qu'unl' ell'maneleresse invoque des traitl's ....
pour qu'a la faveur ell' Cl' pretexte dll' soumettl' a la Cour ell'S
demandl's qui gont sans rapport avee la basl' juridiqul' qu'elle
invoqul'. La Cour eloit verifier si prima facie il exisk un rapport. ),
(plaidoiril's, Distr. 52/131, p. 60.)

Sans approfonelir main tenant l'l'xanwn ell'S actes et des affi.r­
mations du GOll\'erlll'ment iranien plus qu'il n'est nccessaire pour
lIecider sur l'exception prl'sentee, je erois melispl'nsablc ell' signaler
la violation, au moins apparl'ntl', des principes gl'neraUX du elroit
intl'rnational commun, par dl'ni dl' justice, par suppression de
garantil's irrl'cusables aux ressor f issants britanniques en 1ran. Cl't
exanwn prl'paratoire est l'nCOI' nl'cessaire pour montrer qUl'
eertainl'S propositions du C;flll\'l'rP' ment iranien, visant a exclure
la compctl'ncl' <It' la Cour, sont mal fondcl's.

11 faut considl'n'r la situation que la Cour a etl' apJll'I{'l' ~l tranclll'r.
On WlTa qUl' si Cl' cas, malgrl' sa pertinence, sa gravit{, et l'evielencl'
des violations du droit international qu'il prl'sentl', l'chappl' ~l la
juridiction dl' la (our, le Statut doit etre corrigc pour {'viter <jUl'
JlUiSSl' se rl'pl'tl'r UIll' autn' fois I'omission d'aujourd'hui.

17. La loi <Iu I"" mai determine (( l'expropriation n de la Com­
pagnie. Comml'nt ccla s'l'st-il fait? Par un proct's judiciaire? 11falllt

militari? Je n'en sais ril'n.
Je note <jue le Gouverncmcnt iranien, uans Sl'S « Observations I),

mentionnc la compagnie britanniqul' comme (I ex-compagllie n.
C'est la meme expression que celle de la loi du 1 1" mai: « former n,
au l'n fran<,'ais "allcienne I). C'l'st-·a-dire qu'on considere que, en
consequenCl' ell'S decrds ell' nationalisation, la compagnie a cesse
d'exister.

Le mcmoire iranien affirme qu'aucune assembler lcgislative ne peu t
Nre lice par ell'S precedents. Par la, on arriverait ,1 nl' pas aelmettre
de droits acquis. On se base sur une citation de jl'ze. Cette citation,
faite elans le mcmoire iranil'n et que 1'on clit appuj"l~e par Duguit,
Hauriou et Barthelemy, montre bien l'amplcur de la comprehension
iranienne ele l'action e1u Parlemcnt. J)'apres elle, il n'y aurait pas
de droits acquis. Le Parlemcnt pourrait, ~l tout moment, annuler
]ibrcl11l'nt le contrat-concession ell' l'Anglo-Iranian.

:\Iais le dCfendeur n'a pas fait attention 'lUX mots de Jeze, qu'il
a transcrit a la page II de son mcmaire, 11 se rapporte « cl la
situation juridique generale, impersonnelle n.

Il ne s'agit pas ell' situations indivieluellcs, ell' contrats, de
concl'ssions, comme elans le cas actuel, de l'Anglo-lranian Oil
Company. Sur le cas particulier de ces situations, la 1e90n ell'
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The distinguished Counsel of the Iranian Government reminded
us of the "consistently followed principle" of the Permanent Court,
"according to which it is not sufficient for an applicant to invoke
treaties .... in order to be entitled, on this pretext, to submit to
the Court claims not related to the legal basis upon which reliance
is placed. The Court must ascertain whether prima facie such a
relationship exists." (Oral Arguments, Distribution 52/131, p. 60.)

\Vithout, at this stagl" examining the acts and contentions of
the Iranian GO\'ernment further than is necessary for tlw purpose
of arriving at a decision on the Preliminary Objection, I deem it
essential to note the violation or, at least, the apparent violation,
of the general principles of ordinary international law, by a denial
of justice, by the failure to honour the indisputable guarantees
granted to British nationals in Iran. This preliminary examination
is also necessary to show that certain propositions of tlw Iranian
(;overnment, designed to exclude the jurisdiction of the Court,
are ill-founded.

\Vl' must consider the situation upon which the Court has to
adjudicate. It will be seen that if this case, in spite of its relevance,
its gravity, and the evidence it provides of violations of inter­
national law, is held to be outside the jurisdiction of the Court, the
Statute should be amended in order to ensure that the defect thus
revealed ma.y be remedied for the future.

17. The law of l\Iay 1st provides for "the dispossession" of the
Company. How was this effected? By legal proceedings? Mann
militari ? I do not know.

I note that the Iranian Government, in its "Observations",
refers to the British Company as the "former Company". This is
the expn'ssion used in the law of May 1St: "former", or in French,
"ancil'l1ne". This indicates that the Company is regarded as having
ceased to exist as a result of the ~ationalization Decreps.

The Iranian Observations state that no legislative a,;sembly can
be bound by previous assemblies. If this were so, the existence of
\'esteel rights could be denied. A quotation from .J eze is relied upon.
This quotation, which appears in the Iranian pleading and which
is said to be supported by Duguit, Hauriou and Barth6lemy, is
evidence of the extent of the Iranian understanding of the action
of Parliament. According to this understanding, vested rights do
not exist. Parliament could, at any time, in its discretion, annul
the concessionary contract of the Anglo-Iranian Oil Company.

But the Hespondent has failed to read attentively the words of
jc.'ze which arc set out on page II of the pleading. He [Jc.~zeJ refers
to "a general, impersonal legal situation".

The quotation is not concerned with individual situations or
concessional contracts, as in the case of the Anglo-Iranian Oil Com­
pany. With regard to such situations the theory of j ('ze, if I am
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Jeze, SI Je ne me trompe pas, est tout a fait opposee. Voici Cl'

qll'il a ecrit dans le meme li\'re:

"La situation juricliqllc incli,'iclue'l!e ne peut etre modificc' par
la loi. L'aete juridiquc qui a erN, eettc situation ne pent pas Nn'
re't in'., rapportr, modifil' par une loi. Lorsque l'acte iuridiquc a
rl'gnlil'reIlwnt donnc naissance a une' crrance individuel!e ou a U1W

obligation inclivicltlC'lIe, cctte cn?ance, cl'tte obligation ne peU\"('nt
pas Nre tonchc;es par le ParJen1C'nt, que cc clernier agisse comnw
I{'gislateur otl comme autoritc administrative. EIIes sont intangi­
bles. » (Pp. 11)0-18r.)

11 y a l'galement erreur dans l'affirmation que la proposition ell'
.)l'ze est appuyee par trois autres eminents publicistes fran<;:ais,
quoiqu'l'lle n'ait pas la portee qu'on lui a donnl'e. Les opinions ell'
Duguit, de Hauriou et ell' Barthelel11y sont mentionnees par .F'ze,
elans une' autre partic ell' son expose, sur unc autre question.

On est aIle encore plus loin: on a declare et rt'pl'tl' (n'" 9 et 27
des Observations) que le Gouvernement iranien a toujours consider6
la concession de 1933 cc comme nulIe et non avenue ». On atlirme la
, dispariticJI1 automatique de la concession invalide de 1933 et de
tOllS ses articles». Par cctte consideration, on proclame que les
articles 21 et 22 ell' la « soi-disant concession» sont devenus inexis­
tants. Or, l'article 21 precite paraitrait capable el'cmpecher mcme
le cll~cret de nationalisation, et l'article 22 eletermine imperative­
nwnt, dans les termes les plus larges, que « seront tranches par la
loi d'arbitrage tous differends de nature quelconque entre les
parties et spl'cialemcnt tous differenels resultant ell' l'interpretation
de cette cOl1\'cntion et des droits et obligations.... », etc. Le ml'nw
article regk en d6tail la formation de la commission arbitrale..

Le GOU\'enwment iranien eleclare expressenwnt qu'il refuse
l'\'idemment de nommer un arbitre et cl'acceptcr la forme ell' rc'g1c'­
ment instaurl' al'article 22. 11 justil1e cette ell'cision par la consiell'ra­
tion que la concession <'I l'Anglo-lranian Oil Company est nulle.
Cette consiell'ration parait mal foncl6e parce que ni la loi iranienne
des 15 et 20 mars IC)51, ni celIe du I"r mai ell' la meme ann6e n'ont
elecret6 la elissolution de l'Anglo-lranian Oil Company, ni l'annula­
tion de son contrat, et ne pourraient le faire. l\IC'me si l'annulation
elu contrat aurait pu etre el6crCtee en vue ell' la nationalisation clt'
l'inc1ustrie elu p6trole par l'acte unilateral d'une ell'S parties clans
le contrat -le Gouvcrnement iranien -, on ne pourrait afl1rmer,
des lors, que cet acte exclurait la competence de la commission
arbitrale instituee par l'article 26 de cc meme contrat. On pourrait
considerer que cette commission serait toujours compctente pour
decider les effets et les questions decoulant de l'acte et pour fixer
l'indemnisation et dire si elIe la juge legitime.
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not mistaken, is emirdy in the opposite senSl'. This is what he says
in the same work:

"The indi\'idual legal situation cannot be modified by the law.
The legal act which has created this situation cannot be retracted,
re\'oked, or modified by a law. Once a legal act has created, in a
regular manner, an individual right or an individual obligation, that
right and that obligation cannot be interfered with by Parliament,
irrespective of whether the latter acts in the capacity of legislator
or of administrative authority. These rights and obligations must
remain intact." (Pp. 180-181.)

It is also incorrect to sa~' that the theory of ]cze is supported by
three other eminent French writers, quite apart from till' fact that
it has not the meaning \"hich has been ascribed to it. The opinions
of Duguit, Hauriou and Barthaemy are referred to by Jcze in
anotlll'r part of his work and on a different question.

The argument has been taken even further: it has been said and
repeated (paragraphs <) and 27 of the ObservatioJls) that the Iranian
C;overnnwnt always considered the 1933 Concession to be "null and
nlid". it has been contended that "the invalid Concession of 1933
anlI all its Articles disappeared automatically". As a result, it is
said, Articles 21 ancl 22 of the "so-called Concession" have become
non-existent. It would seem, however, that the aforesaid Article 21
is capable even of preventing the Nationalization Decree; and
Article 22 provides mandatorily and in the widest terms, that
"any differences betwel'n the Parties of any nature whatever, and
in particular any differences arising out of the interpretation of
this Agreement and of the rights and obligations therein contained
.... shall be settled by arbitration". The same Article lays down
detailed rules governing the constitution of the arbitration tribunal.

The Iranian Government states expressly that it refuses to
appoint an arbitrator and to accept the procedure laid down in
Article 22. It justifies this decision by the contention that the
Concession granted to the Anglo-lranian Oil Company is null and
Y(lid. This contention would appear to be ill-founded because
neither the Iranian laws of March 15th and 20th, IC)5I, nor that
of May 1st of the same year, pro\'illed for the dissolution of the
Anglo-Iranian Oil Company or the annulment of its contract, nor
could they, in fact, do so. Even if the annulment of the contract
could have been decreed, for the purpose of nationalizing the oil
industry, hy the unilateral act of one of the parties to the contract--­
the Iranian Government-it would not follow that this act would
exclude the jurisdiction of the arbitral tribunal provided for in
Article 26 of this contract. It could be argued that that tribunal
would retain jurisdiction to cll'cide as to the effects and the qUl'stions
resulting from this act and to assess the compensation payab1l',
and also to decide whether it considers such compensation to be
legitimate.
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:\Lais cettc question est le fond meme de l'affaire. La (our serait
competente ~ rejetec l'exception actlH'Lle - pour decider seule­
ment s'il y a ou non obligation de sounll'ttre le differencl a l'arhi­
trage.

En tout cas, la pretention d'exclure cll's maintenant toute
possiblite cl'application de L'article 26 parait mal fondee: peut-etrc
il survi\Tait mC'me clans le cas ell' rL'HJCatioll du contrat, parce
que, dans cc cas, son application serait necessaire. j e ne con<;ois
meme pas que l'on puisse invoquer la rl'\'ocation arbitraire clu
contrat-concl'ssioll et, par consequence de son article 2(J, pour
exclure la competence de la (our pour decider ele la valiclitl~ de cc
111l\m, , acte de revocation

La loi iranienne clu 1 rr mai, sans fain' mention expresse ele
l'artide 26 llu contrat-concession, Ll institue lllH' commission ell'
cinq deputes et de cinq senateurs, elus par les tkux Chambres,
avec Le ministre ell's Finances, qui aurait la supervision ell' l'examen
« par le gouvernement») des rcclamations du gouvernement
lui-meme et aussi les « rightjul claims» de la Compagnie. Les
conclusions et les suggestions de ceUe commission seraient soumises
~t l'approbation du Parlement. La commission devrait fmir ses
tra\'aux et prl'senter son rapport au Parlement avant le 31 juilLet
1951: il y a dejL\ dix mois et dcmi. C'est-a.-din' que les reda­
mations - menll' du gouvernement -- et celks qui seraient « riglzt­
jlll" de la Compagnie, de l'u ex-compagnie ", seront jugees par
une commission parkmentaire. Dans une affain' comme ceIle-ci,
qlie l'on considere de « liberation nationale», Otl les passions
populaires sont cxtremement exaltees, je ne peux croire que les
representants du peuple puissent avoir la nt~cessaire serenitt,
d'esprit pour fain' le jugement demandC:'.

Le canseil iranien a dit a. la Cour que la Compagnie devrait
presenter ses rcdamations a. ceUe commission, attendre sa decision
et, si eIle ne l'acceptait pas, recourir aux tribunaux locaux. Or,
cette solution avait (,tt' ccartce par l'artide 26 du contrat de 1933,
qui a ctabli la decision, par une commission arbitraLe, de toutes
les questions souLe\"t'es sur Cl' contrat. Il y Cl dans le refus dl'
constitution ,de ceUe commission un clcni de justice de la part
du Gouvernement iranien. Je crois bien juste l'observation du
rapport d'une commission, citee par Freeman, qui ctablit qUl'
le refus du juge competent constitue aussi un d6ni de justice.
(Denial oj justice, p. 688.)

Je vois la une grave infraction au droit international, d'autant
plus que la decision de la commission parlementaire, essentielle­
ment politique, approuvce par le Parlement, deviendrait lUll' loi
qui ne serait meme pas astreinte a respecter qul'1que droit de
la compagnie britannique.

En dfet, la loi constitutionnelle iranienne clu H octobre H)07

~ suivant le texte public dans le livre bien COlll1U ell' Peaslee
COllslitUtiOIlS oj Nalions, page 207 - dispose a l'artide 6:
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This question, 11O\\'('wr, is concerned with till' merits of the caSt',
The Court would 1)(' comlwtent, in tl1\' e\'ent of the Preliminary
Obj\'ction being OWITUkd, to determine only whether or not then'
exists a duty to submit the dispute to arbitration,

In any \'wnt, th\' argument that any possibility of applying
Article 2(} should be exclmkll at this stage ap]wars to lw ill­
[oumh'd; this possibility might e\'en continue to exist in the e\'\'nt
of tIll' contract being revoked, because in that case the application
of ~\rticle 26 would 1)(' necessary. I cannot bl'1ie\'e that the arbitrary
re\'ocation of the concessionar}' contract, and thereby of ~\rticle2(;,
can be in\'()ked for th\' purpose of excluding the jurisdiction of tIw
Court to lletermine the ntliditv of that act of revocation.

The Iranian law of ;\lay 'rst, without expressly mentioning
.\rtiele 20 of the ConCl'ssion Agreement, provided for a commission
of live deputies andliw' senators, to be elected by the two HOUSl'S
of Parliament, together with the :\linister of Finance, which com­
mission would be charged with the examination "by till' C;overIl­
Hlent" of the claims of the Government itself, and of the "riglll/Ill
claims" of thl' Company. The conclusions and suggestions of this
cOIl1L1ission were to be submitted to Parliament for its approval.
'I'lw commission was to complete its work and to present its report
to Parliament bdo[\' July 31st, 1951 ; that is, ten and a half months
ago. Thus, the claims, even of the Government, and those of the
Company, the "ex-Company", which arc "right/Ill", are tu be deter­
mined by;l Parliamentary commission. In a case such as the present,
which is said to be concerned with "national liberation", and in
which popular passions are inflamed, I cannot conceive that the
representatiyes of the people can possibly Imve the detachment
essential to make the Iwcessan' decisions.

Counsel for Iran told the COlirt that the Company should present
its claims to this commission, await its decision, and if it did not
accept that decision, institute proceedings in the local courts.
This solution, howcvcr, was ruled out by Article zG of the I()33
Contract, which provided that an arbitration tribunal should
determine all <jlwstions arising uncleI' the contract. The rdusal to
set up this tribunal constitutes a denial of justice on the part of
the Iranian Government. I agree with the ohscn'ation in the report
of the Committee, quoted by Freeman, to the effect that a rdusal
by a competent judge to act constitutes a denial of justice. (Denial
0/ j1tslice, p. ()lili.)

I sel' in this a grave violation of international law, particularly
since tlw decision of t1w Parliamentary commission, essl'ntiall\'
political in character, having been appnlved by Parliament, woul<l
Iwconw law and would not be required to respect an~' right what­
ever of thl' British company.

Indeed, the Iranian consti tu tional law of October lith, 1\;'>7.
as set out in the ",dJ-known book by Peas!l'(' Constillttirms 0/
Nations, p. 207, provides, ill Article G, that:
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« The life and property of foreigners resident in Iran are secured
and guaranteed, except in those cases in which the laws oj the realm
make exceptions. » (Souligne par moi.)

Je ne connais pas, dans le droit constitutionnel contemporain,
d'infraction plus marquante d'un des principes fondamentaux du
droit international.

I8. nest vrai que le Gouvernement de l'Iran n'a pas repousse
l'idee - au moins l'idee - ou le principe de l'indemnisation.
On nous a parIe de deux propositions et 1'011 peut les trouver,
a premiere vue, assez raisonnables et dignes de consideration.
Mais quelques affirmations iraniennes peuvent aussi justifier la
reduction de l'indemnisation a la seule valeur des biens materiels,
ou annuler le montant de l'indemnisation par la deduction de
somInes considerables que la Compagnie aurait perc;ues indftment,
01..1 par l'exageration de ses profits.

La Cour n'intervient pas dans ces questions. Mais je suppose
ql.l'elle ne peut pas fermer les yeux devant la situation qui se
presente: en somme, malgre quelques propositions et tentatives
de solution, la Compagnie est depossedee de sa concession et de
tous ses biens; le Gouvernement iranien considere, par sa propre
autorite exclusive, dissoute la Compagnie et eteinte la concession
sans avail' paye quelque somme en argent comme indemnisation ;
on a seulement dispose dans la loi, on paper, sur la formation
d'un fonds pour cette indemnisation; on ne sait pas si l'on
aura deja verse a ce depot quelque monnaie de la moindre valeur ;
on ne peut prevail' combien de temps il faudra pour que ce depot
atteigne le montant, encore indetermine, de l'indemnisation;
on n'a pas fixe ce montant, que l'on l'econnait du, ni meme etabli
quelque procedure adequate pour le fixer avec justice; on a
ecarte l'action de la commission arbitrale, prevue par le contrat,
et on l'a remplacee par une commission parlementaire. Tout cela
a l'ail' cl'une confiscation deguisee. Est-ce que le droit international
le pennet?

Ig. J e rnaintiens la conviction, peut-etre erronee, selon laquelle
les plus rnodernes tendances du droit public ne sont pas encore
arrivees a admettre ce traitement d'une concession etrangere, ni
telles dispositions contre les droits et la propriete des etrangers.

Etudiant la jurisprudence de la Cour permanente, Nicholas
R. Doman concluait:

77



DISSEXTIXG OPIXIOX OF Jl'DGE LIn'I CARXEIRO 166

"TIll' life and property of foreigners resident in Iran are sl'cured
and guaranteed, except in t!lose cases ill <c'hich t!le 1ll7cs of t!le realm
lIIilke exceptions." (My italics,)

In pn'sl'nt-day constitutional law 1 do not know of a more
striking example of dolation of one of the fundamental principles
of international law.

18. It is true that the Government of Iran has not rejected the
idea-at least the idea, or the principle of compensation. Two
propositions have been referred to, and, at first sight, they may
appear quite reasonable and worthy of consideration. But some of
the Iranian arguments seek to justify a reduction of the compensa­
tion payable to an amount not exceeding the value of the physical
property. or a l"l'duction of the amount of compensation to nothing,
by deducting from it large sums which the Company is said to have
improperly received, or on account of the excessive profits it is
said to have made.

The Court is not concerned with such qUL'stions. But I do not
think that it can shut its eyes to the situation so arising: in short,
in spite of certain proposals and attempts to find a solution. the
Company has lX'{'Il dispossessed of its Concession and of all its pro­
perty ; the Iranian Government considers that by its own arbitrary
authority the Company has been dissolved, and the Concession has
ceased to exist. without any money having been paid by way of
compensation. Provision has merely been made in the law, on paper,
for the establishnwnt of a fund for compensation-nobody knows
whether any monl'}' at all has yet been paid into this fund; it is
impossible to foresee how long it would take for this fund to reach
the amount, as yet undetermined, required for compensation; the
amount, which is recognized to be due, has not yet been ilxecl, nor
has any adequate procedure been laid down to provide for a just
assessn1l'nt of this amount; the arbitration tnbunal provicled for in
the contract has been ignored and a Parliamentary commission has
been snbstituted for it. All this gives the impression of disguised
confIscation. Does international law permit this?

H). I remain convinced, pC'rhaps erroneously, that the most
advanced tC'ndencies of public law have not yet reached the stage
when' such treatment of a foreign concession and such provisions
directed against the rights and property of foreign nationals can be
accepted.

Xicholas R Doman, in a study of the jurisprudence of the Per­
manent Court, has said:

77



r07 OPINION DISSIDENTE DE :\1. LE\'! CARNEIRO

Il .... it has bl'l'n r0cognizl'tl fr0qllently that a Stat0 has an int0r­
national liability to for0ign owners of l'xpropriat0tl property e\'('n
though it acted through non-discriminatory ll'gislation )) .. (ColulIl­
bia Lm,' ReviCll', Hl48, p. II32.)

Pcut-etre sommes-nous sur le chemin des grandl's transfonna­
tions des regles applicabll's. Peut-Ctre arrinra-t-on 'l l'adoption lk
formules conciliatoires entre les courants extremes (Oppenheim.
Inlcrnalional Lmc', ed. Lauterpacht, vol. 1, par. 155 cl; J. P. Mil­
ler Jr., Du trai/emcn/ par les gouvemcmcn/s des in/cd/s c/rllngers,
1950, pp. 131-138).

Cette solution sera certainement influencl\' par des considerations
de la politique interne de chaque pays. Par la, le problt'me n'est
pas exdu du droit international. Au contraire, le droit international
doit contribuer :'( cette solution, en dominant les preoccupations
etroites du nationalisme jacobin .

.le me contente de rappeler les termcs par lesqucls Freeman
a reSUmt', sans exageration aucune, la doctrine generalement
acceptee:

(c \\"hateVl'r may be said of the nature of the StatE"s obligation
to p0rmit aliens to acquire property on its territory, it is certain
that once they have been permitted to do so, international law
attaches a certain quality of sanctity to the rights thus obtained
as well as to those private rights which !lm'0 been acquired
elsl'wll('re. )) (Denial of Justice, p. 516.)

On voit bil'n que si l'Etat assure la I( saintete )) des droits qu'il a
permis a l'etranger cl'ac(]uerir, bien plus soigneusen1l'nt cloit-il
respecter les droits que lui-meme a concedes en vertu d'un contral.

Freeman reconnalt que l'l~tat gat'de son ( power of eminent
domain)) et peut modifier les droits des etrangers par des lois
generales. :\Iais il observe:

« .... whereas, on the other hand, any measures expropriating pri\·at('
property without compensation and directed against the property
of aliens as snch would violate international law ». (Op. cit., p. 517.)

Et il ajoute :

( Although there is some difference of opinion among text writers,
the preponderance of legal authority accepts the view that no
foreigner may be deprived of his property withont adequate com­
pensation-except, of course, in the special case of jlldicialliquidation
and analogous proceedings. This theory is gcnerously supported
by diplomatic practice and by the jurisprudcnce of international
tribunals to such an cxtent that a general rule requiring compen­
sation must be held to form a part of the positive law governing
relations between States.» (Op. cit., pp. 517-518.)

.le n'oserais f<lire de propositions de lege ferenda, ni meme de
previsions sur l'orientation que prendra l'agitation dn monc1C'
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" .... it has bepn recognized frequently that a State has an in ter­
national liability to foreign owners of expropriated property e\'en
though it actt'd through non-discriminatory legislation". (Columlna.
Law Rel'icll', 1948, p. II3Z).

l\'rhaps wc an' on the way to great changes in the rules which
an' applicable. It may be that wc shall succeed in adopting formula;
reconciling the extreme "iews which exist (Oppenheim, IJltcma­
tional Law, Lauterpachtetlition, Vo1. I, para, 155d; J. P,1\Iiller, Jr.,
"DII traitemcJlt par lcs gUllvcmellleJlts des iJlteras (ttrangers, 1950,
pp. 131 - 138).

This solution will, no doubt, be influenced by considerations
arising from the internal policy of each country ·concerned. This
does not mean that the problem is thereby excluded from inter­
national law. On the contrary, international law must contribute
to this solution by asserting itself over the narrow views of Jacobin
nationalism.

I shall merely recall the terms in which Freeman, without any
exaggeration whatt'ver, has summed up the generally accepted
theory:

"Whatever may be said of the nature of the State's obligation
to permit alipns to acquire property on its territory, it is certain
that once they ha\'e been pelmitted to do so, international law
attaches a certain quality of sanctity to the rights thus obtained,
as well as to those private rights which have been acquired else­
wl1('re." (Denial 0/ Jus/ice, p. 516.)

It is thus ob\'ious that if a State ensures the "sanctity" of rights
\vhich it has allowed a foreign national to acquire, it must all the
more respect the rights which it has itself conferred by virtue of
a contract.

Freeman acknowledges that the State retains its "power of
eminent domain" and that it can modify the rights of foreign natio­
nals by general laws. But he observes:

".... whereas, on the other hemd, any measures expropriating
pri\"ltte property without compensation and directed against the
property of aliens as such would "iolate international law". (Op.
ci/., p. 517.)

And he adds:
"Although there is Some difference of opinion among text-writers,

the preponderance of legal authority accepts the view that no
foreigner may be deprived of his property without adequate com­
pensation-except, of course, in the special case of judicialliquida­
tion and analagous proceedings. This theory is generously supported
by diplomatic practice and by the jurisprudence of international
tribunals to such an extent that a general rule requiring compensa­
tion must be held to fonn a part of the positive law governing rela­
tions between States." (Op. cit., pp. 517-518.)

I would not venture to make any suggestions de lege ferenda, or
to try and foresee the way in which contemporary trends may
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contemporain, Je me garde aussi de vouloir l'xercer sur dIe une
influence qudconque. Je rappelIe seulenll'nt qll 'au sein des Nations
{'nil's - organisation <\ Iaquelll' appartient cette Cour, en tant que
son principal organe judiciaire - on l'st en train de transfornll'r
en une COl1\'ention internationale, plcinement obligatoire, la « Charte
internationale des droits de l'homme ». Dans cette Charte, approu­
VCl' par l'Assemblce gencrale des Nations l-nies en dccembrc 1948,
je lis <\ l'article 17 :

« Toute Iwrsol1Ill', aussi bien seule qu'l·n collectivite, a droit ;\
h1 propriete, Nul Ill' pent etre arbitrairement pri\'(~ de sa pro­
priNc. »

20. En somnll'. je consid&re que - mC-me si la nationalisation en
elIe-meme peut I1l' pas etre consideree par le droit international ­
dans le cas actuelles circonstances qui revetent l'acte du Gouwrne­
ment de I'Iran semblent denoncer une tres grave infraction aux
principes du droit international.

21. ComIlle j 'ai (ht, on a presente d'autres objections aprcs les
deux premit'l"l's que j'ai mentionnees slIpra (n° S). Ainsi. on a
dit que It's traitt,s avec le Danemark, la Suisse et la Turquie
l'taient, par rapport <\ la Grande-BretagJ1l." res inler alios acta.
Or, la clause de la nation la plus favorisee a preciscment pour
effet de rendre applicable au tiers, qui n'a pas participe au traitt,
ulterieur, les dispositions de Cl' meme traite. II n'est plus res
-inler alios.

On a admis que, dans le cas aetucl, les trois traitcs de 1934
et de 1937 agissaient conjointement avec les traites de 1857 et
de IC)03. eet argument est le seul valable. On peut reconnaltre
qu'il est bien fonM. Mais, dans Cl'S conditions, on reste clans le
cadre de la declaration iranienne, parce que celle-ci exige (suivant
l'interprCtation iranienne) qu'il s'agisse de « situations ou de faits
ayant directement ou inclirectement trait <\ i'appIication des
traites .... posterieurs a la ratification». On ne peut pas pretendre
- et la declaration ne le dit pas - qu'il s'agisse «de situations
ou de faits» ayallt trait excl1ts-i~le11lenl a I'application des traitcs
posterieurs a 1932. Il suffit, partant, que les faits aient trait a
I'application des traites de 1934 et de 1937, quoique simultanement
ils aient trait aussi a des traites de 1857 et ell' 1903. Dans le cas
actud, I'application des traites ell' 1934 a 1937 se fait « inelirectc­
ment », par force ell'S traites de 1857 et de 1903.

La considc'ration de ne pas avoir de I'intention du Gouverne­
ment de l'Iran el'admettre cette interpretation des termcs ell' sa
declaration, ne suffit pas pour 1'exclure. Peut-Hre le Gouvernement
ell' I'Iran n'a-t-il meme pas prevu cette consequence ell'S expressions
utilisees dans sa declaration. Peu importe : le principal est qu'elle
clcvient irrecusable.

Dc meme, on ne peut exclure l'application de la dCclaration
d'acceptation ell' la juridiction de la Cour par l'Iran dl! fait qu'il
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develop. ;\or do I wish to l'xercise any influence \\'hate\'l'r upon
such trends. I would ml'rel\' obserw that within the enited ;\ations
-an organization of whid{ this Court is a part. its principal judicial
organ-the "lntl'rnational Bill of Human Rights" is being trans­
formed into a binding intl'rnational convention. I would point out
that Article XVII of this Bill. which was approwd by the GClll'ral
Assembly of tIll' l'nih'd Xations in Decemlwr Ic)4S, reads as follows:

"En'ryOlw has the right to own propl'lty alone as wdl as in
association with othrrs. No onc shall 1)(' arbitrarily depri\'cd of his
property. "

20. To sum up, 1 am of opinion that, ewn if nationalization itself
is consic!Prf'd not to lw the concern of intcrnationallaw, the circum­
stances surrounding tIll' action of the Government of Iran in the
pr,'sent casc arc such that they appear to indicate a very gra\'l'
violation of the principks of intf'rnationallaw.

21. As I havc already said, other objections were put forward in
addition to the first two which I have mentioned above (para­
graph S). Thus, it has lwen said that the treatil's with Denmark,
Switzerland and Turkey were "res hlter ah'os acta", so far as the
l'nited Kingdom was coilcerned. But the effect of the most.:.faycmred­
nation clausl' is precisely that of making applicable' to a third State"
not a party to the later treaty. the provisions of that treaty. It is
then no longer res illtcr alios.

It has been admitted in this case that the three treaties of 1934
and H)37 olwrated in conjunction with the treaties of IS57 and IC)o3.
This is tll(' only valid argument. It is well founded. But, the issue
neverthdess remains within the terms of the Iranian Declaration
because the latter requires (according to the Iranian inte'rprl'tation)
that it should apply "to situations or facts relating directly or
indirectly to the application of treaties .... subsequent to the rati­
tkation". It cannot 1)(' argued-the Declaration does not so provide
~--that it applies onl.y to "situations or facts" relating exclzlsi,'ely to
the application of treaties subsequrnt to 1932. It is suffIcient, there­
fore, if the facts rdate to the application of the tn'aties of 1934 and
HJ37. although they may at the sanll' time also relate to the treaties
of IS57 ancl H)03. [n the present case the application of the treaties
of 1934 and 1937 results "indirectly" from the oprration of the
trl'aties of 1H57 ancl 1903.

The argument that it was not the intention of tIlt' Iranian Go\'(~rn­

meat to accept this interpretation of the terms of its Declaration
does not suffice to exclude that interpretation. It may be that the
Iranian Government did not foresee that this result would follow
from the expressions used in the Declaration. That clews not matter:
the important point is that it is bound by the tl'rms used.

Similarly, the application of the Declaration by which Iran
accepted the jurisdiction of the Court, cannot he excluded hy reason
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v ait d'autres traites eonclus avce d'autn's nations et anterieurs
~t la ratification de eette declaration, qui, en wrtu de la clause
ele la nation la plus favorisee, donnl'n'nt aux ressortissants britan­
niqul's ks garanties elu droit international; et qu'il y ait m0n1l' ,
dans cc sens, l'accord par echange de notl'S avee le Gouvcrnement
britannique, ell> 1928. Cl'S conventions anciennes ne sont pas
prises en consiclCration ell's qu'on acceptc - commc je l'ai fait,
pour argumenter - l'interpr6tation iranienne exigeant que ks
traites et conn'ntions soient postericurs a la rati1ication de sa
declaration. Cc qui importC', c'est qu'il y a trois conventions
ulterieurcs a cettl' date.

Ainsi, je rejette la consideration selon laquelle k Gouwrncment
britannique ne pourrait pas invoquer les traites de 1934 et de
1937 parce qu'il avait dl'Ft la m0me gm'antie, pour ses ressor­
tissants, en vertu ell' l'l'change de notes de 1928. 11 est vieh'nt
que, si l'on exclut l'applieation de cet echange de notes, paree
qu'anterieur a la ratification de la elt'claration, le Gouvernement
britannique peut faire valoir les traites postericurs. La garantie
elu droit international a ete elonnee par l'Iran aux rcssortissants
britanniqUl's, direetement, par l'echange ell' notes ele 1928, inelin'c­
tement, en wrtu ele l'application ell' la clause eIP la ll<ltion la plus
favorisl'e, par unc elizaine ell' traites awe differents Etats. l\lain­
tenant, pour cxclure la juridiction de la Cour dcvant la violation ell'
cette garantie claire et rl'iteree, on pretend exdure l'application des
conventions anterieures a 1932, en elisant que la ell'daration de
l'acceptation ell> la juridiction de la Cour ne' fait reference qu'aux
convc'ntions de datl~ IJostericurc; en m0111e temps, on exclut
l'application des conventions posterieures a 1932, en disant qu'il
y avait deja la 1110me garantie donnee par une conwntion de date
antl'rieure a 1932. Les ressortissants britanniques seraient elans
une situation singulil're: ils auraient la gm'antie ell'S principes
et ele la pratique du droit inten}ational - que l'lran a eonsignl's
dans les traites awc plusieurs Etats et elans l'l'change ele notes
avec le reprl'sentant elu Royaume-l'ni - mais ils ne pourraient
pas la faire valoir elevunt ccUe Cour. On sent bil'n l'artifice d('
l'argument.

Alors, on a pretendu que les traites ell' 1857 et ele 1903, etant eles
traites ell' capitulation, ont etc rcvoques par la suppression elu
regime des capitulations: la clause de la nation la plus favorisee
aurait disparu. l\fais acet argument on a oppose, avec avantage, que
les conseils iraniens ne sont pas al1es si loin et qu'ils n'ont pas
conteste la vigueur de ceUe clause et des articles 9 elu trait{, de
1857 ct 2 elu trait6 ell' 1903, qui la (:olltiennent.

On aurait pu dire que Cl'S eleux traites n'ont pas etl' cc acceptes
par la Perse)) - condition, comme jc l'ai deja qualifiee, sub­
jectivc et d'application difficile. .le crois que le conseil irallien
n'a pas afflrmc' it la Cour que ces deux traites se trollvaient elans
80
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of the fact that other trl'atil's pn'ceding thl' Dl'claration had lWl'n
concluded with other nations, which conferred upon British nation­
als, by virtlll' of thl' most-favoured-nation clause, the guarantet's
of intL'rnational law, or by H'ason of tl1(' fact that an agreement to
the same l'ffeet was contaim'd in the Exchange of ;\otl'S with tlw
British Gon'rnn1l'nt in H)zR. Thesl' l'arlier conventions cannot lw
taken into account if ()]1l' accepts,- as I have done for the purposl'
of this argument-the Iranian interpretation which r('l}uires that
tIll' treatil's and conn'ntions must be subsequent to the ratification
of the Declaration. The important point is that then' are thre('
treaties subsequent to that date.

I therdore n'ject the argument that the British Government is
not entitled to rely on the treaties of 1934 and 1937, on the ground
that they already enjoyed this guarantee, for the benefit of their
nationals, hy virtue of tIll' Exchange of Notes which took place
in H)2R. It is clear that, if one excludes the application of this
Exchangl' of ;\otcs on the ground that it preceded the ratification
of the Declaration, the British Government is still entitlt'd to relv
on subsequent treaties. The guarantee to observe international la'"
was gi\'l'n to British nationals by Iran, directly by the Exchange of
Xotes in 192R, and indirectly, by virtue of the application of tlw
nlOst-fa\'llUred-nation clause, by ten treaties with other States.
In order now to exclude the jurisdiction of the Court, in the face
of the violation of this clear and repeated guarantee, th(' Iranian
(~ll\'ernment would exclude the application of conventions prior to
1932 by contl'nding that th(' Declaration accepting the jurisdiction
of the Court refers only to conventions of subsequent date; at the
same tin1l', the application of conventions subsequent to 1932 is said
to be exeIuded by the fact that the same guaranteC' had already
been gi,'en by a treaty prior to 1932. British nationals would thus
he in a strange position: they would have the guarantee of the
principles and practice of international law which Iran gave in the
treaties with sewral States and in the Exchange of Notes with a
representatiVC' of the LTnited Kingdom, but th('y would be unabll'
to invoke it before this Court. The artificiality of this argul11C'nt
is obvious.

It was also argued that the Treaties of 11'157 and 1903, being
capitulatory treatiC's, wen' revoked as a result of the abolition of
the rl'gime of capitulations: the most-favoured-nation clausl' is
said to have disappeared. This argument, however, was sufficiently
disposed of by pointing out that Counsel for Iran did not go as
far as that and did not contest the continued operation of the clause
and of Article 9 of the Treaty of 1857 and Article 2 of the Treaty
of 1903 in which it is contained.

It might have been said that these two treaties were not "accepted
by Persia", a conclition which, as I have already said, is subjective
ancl diffkult of application. I do not think that Counsel for Iran
submitted to the Court that these two treaties were affected by
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cl'ttt, condition. En tout cas, cdte considl'ration n'autorise pas
1'exclusion de la clause de la nation fayorisce, parce qu'dle est
justilit>t' precisl'ment par la suppression du rl'gime capitulaire, et
cette suppression n'a pas entraine l'annulation de telle claust'.
La clause t'st tout a fait compatible avec le n;gime de suppression
des capitulations. ElIe a Nc incluse clans une dizaine de traitcs
de l'Iran.

en autre argument est de dire que la clause de la nation la plus
fa\'orisel' concede des avantages et des faveurs -- et la garantie des
principes du droit international n'est ni Ulll' chose ni 1'autre. C'est
l'vident qu'il faudra donnl'r a la clause de la nation la pIt'" fa\'orisl'e
UlU' portl'e reduite aux intcn~ts et aux profits plus e, roitement
matl;rids, pour ne pas considerer comme un avantage la garantie
des principes et de la pratique du droit international.

I)'autre part, cependant, on a encon' dedaigne la portee de cette
garantie en disant qu'elle est UlW regIe sous-entendue, imposce
nl'ce:-:sain'I111'l1t et qui n'a aucune signification dans un traitC-. Or,
je rt'connais qu'il de\Tait en Ctre ainsi. Le respect des principes et
dl' la pratique du droit international est le devoir primordial des
llations ci\'ilisl~es ; on ne peut conce\'oir sans cl'Ia une organ~satiol1

internationale. Il n'{'tait pas nccessaire de consignt'r cette rl'gle
dans allcun trait{,. En tout cas, on peut le considerer exprl's dans
le Pacte des Xations Cnies.

Jlais, si nOllS nous mettons d'accord sur ce point-la, il faudra
\'l'riller les consequences qui decoulent de son acceptation. La
premiere de ces conscquences serait d'admettre la juridictiol1 de la
Cour dans tous les cas de violation de ces principes ou de differends
sur lenr application. II est \'rai que, a l'exception de quclques
opinions de grande valeur, mais isolees, on ne 1'admet pas encore.
La jurisprudence dominante de la Cour est dans le sens de ne pas
reconnaitrl' res obligations internationaIt's qui ne sont pas expresses
dans un trait{ special.

1\lors, comment peut-on dire, lorsqu'on prcsentc un trait(, Oil

il Y a l'obligation expn'sse de respeett'r les principC's et la pratique
du droit international, que ceIa n'avance ft rien et que cdte obliga­
tion est toujouT3 sous-entendue ?

La derniere objection presentee contre l'application de la clausl'
ell' la nation la plus favorisee, demandee par le Gouvernement du
Royaume-Gni, est que les traites de 1857 et de 1903 ne peuvent
pas etre invoques parce qu'ils sont anterieurs a la ratification de la
declaration iranienne. l\Iais, comme je l'ai deja dit, cette dl'cIara­
tion, meme si 1'0n accepte l'interpretation iranienne, n'exige pas
que le differend ait trait (c excIusivement » a l'application des traites
posterieurs a 1932. Le differend peut resuIter de l'application d'un
traite postericur a 1932 et, simultancment, d'un autre traite ante­
rieur i.\ cette elate. Encore mieux si, comme dans le cas present, le
traite ancien entraine seulement ]'application du traite recent.
8r
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this condition. In anI' l'vcnt, such a consideration would not
justify tIll' cxclusion of the most-favoured-nation clause because
that clause is justified precisely by the abolition of tIll' capitulatory
regime; and this abolition did not bring about the annulment of
the clause. The clause is perfectly compatible with the regime of
the abolition of capitulations, It was contained ill S0111e ten treaties
concluded by Iran.

Another argunwnt was to the eHl'ct that the most-favourcd­
nation clause confers advantages and favours. and that a guarantee
to observe the principles of international law is neither, It is
obvious that to accept the proposition that the guarantee of the
principles and practice of international law is not an advantage,
it \\ ould be necessary to give to the most-favoured-nation clause
a meaning limited to tlll' narrowest possible material interests and
benetlts.

Furthermot'l" it was sought to belittle the scope of this guarantee
b~' describing it as an implicit rule, binding in any event, and
arguing that its inclusion in a treaty had no significaJ1Cl'. I agree
that this should be thl' case. Respect for the principles and practice
of international law is the first duty of civilized nations; without
it any international organization is inconceivable. It is not necessary
to lay down this rule in a treaty, In any event, it may be considered
as being expreSSly contained in the Charter of the l.:nited Nations.

Howe\'er, if we are agt'l~ed on this proposition, Wt' must still
examine the consequences which follow fro111 its acceptance. The
first consequence would be to accept the jurisdiction of the Court
in all cases in which these principles have been violated, or in
which disputes conccrning their application have arisen. \Vith the
exception of a few opinions of great value. this proposition is not
yet generally accepted. The jurisprudence of the Court leans
towarcls Cl refusal to recognize international obligations which have
not been expressly provided for in a special treaty.

How, then, can it be said that a treaty which creates an express
obligation to obser\'C the principles and practice of international
law is of no significance, and that this obligation is always implicit?

The last objection put forward against the application of the most­
favoured-nation clause for which the Cnited Kingdom Government
contends, is that the Treaties of IS57 and 1903 cannot be invoked
because they precedecl the ratification of the Iranian Declaration.
As I have already pointed out, howeYer, this Declaration, even if
the Iranian interpretation be accepted, does not require that the
dispute should relate "exclusiYely" to the application of treaties
subsequent to 1932. The dispute may arise' out of the application of
a treaty subsequent to 1932 and, at the same time, out of another
treaty prior to that date. This applies with greater force where, as
in the present case, the earlier treaty only brings about the appli-
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Comme je l'ai signalc-, It'S droits des ressortissants britanniques
proviennent des traites de 1934 et H)37, qui leur sont applicables
en vertu des dispositions des traites de 1857 et de 1903.

22. En conclusion, je n'nutrque tout d'abord, dans edte phase
liminaire du proet's, t1<' tres gra\'l'S infractions aux principl's d it la
pratique clu droit international, dont l'obsl'lTation en Iran i'tait
garantie aux n'ssortissants britanniques par trois traitl's postl'rieurs
it la ratiflcation de la declaration iranit'n11l' ll'acceptation de la juri­
diction de la Cour. Par consl'ql1l'nCe, je conclus au rejet dl' l'excep­
tion cl'ineompl'tenCt' et it la competl'ncl' de la Cour pour detenniner
la soumission elu differencl a la commission arbitrale, ainsi que l'a
demandl' le RoyaUll1l'-Pni it l'alinca a), n" I, ell' sa requcte .

.le considere (-cartel' par cette conclusion l'allt'gation du joJ'llIlZ
pro}'ogatllJJl presentl~e par le conseil britanniqUl', Les autn's excep­
tions de llon-rece\'abilite, opposees par le Gouvenll'ml'nt iranien,
clcvraient Ctre apprl'ciees ultl'rieurement, si la Cour concluait it sa
competence. Ayant accepte l'exception d'incompetence, la Cour
ne pouvait pas connaitre de Cl'S autres exceptions.

En tout cas, il clevrait etre sursis a la continuation du proet's
jusqu'a une nouvclle cll'cision elu Conseil de Securitl' des Nations
Unit's.

(Signtl) LEVI C\RNEIRO.
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cation of the later tn'aty. As 1haw pointerlout, the rights of British
nationals How from the treaties of 1934 and 1<)37 which an' applic­
abk to tlll'm by virtue of the provisions contained in the Treaties
of 1(')57 and 19°3.

22. In conclusion. m~' first impression in this pn'liminary stage
of the proceedings is that tlll're haw bl'l'n vl'ry' sl'rious violations of
thl' principles anll practice of international law, of principll's the
obSl'rnlllCl' of which lULll IlL'l'n guarantl'l'd to British nationals in
Iran by three trl'atil's subsequent to the ratification of the Iranian
Declaration accl'pting till' jmislliction of the Court. 1 would, tlll'n'­
fore, overrule the objection to the jurisdiction and hold that tlll'
Court has jurisdiction to l1l'cidl' as to the submission of the dispute
to the arbitration tribunal, in accordance with the submission
contained in paragraph (aJ of the Application filed by the
l'nitcd Kingdom.

1 am of opinion that, having regard to this conclusion, till' argu­
1l1l'nt of Counsel for the Cnitl'd Kingdom relating to 101'11111 proror,a­
twlZ does not arise. Thl' otlll'r objections of non-admissibility which
Wl're put forward by the Iranian Government would have to be
considered later if the Court decided in favour of its jurisdiction.
Having upheld till' objection to the jurisdiction, the Court cannot
deal with the othl'r objections.

In any l'wnt, any further procel'dings should be SUSpl'!H1l'd until
a further decision by the Sl'cmity Council of the L'nitl'd Nations.

(SiglZed) LE VI CARNEllW.




