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CHAPTER I

Introduction

1. At its ninth session, the International Low Commission had on its cgenda the
subject "Diplomatic intercourse and immunities!; the au@hor of this document was
appointed Special Rapporteur. Tho Commission studied «nd discussed the subject on
the basis of the report submitted by the Rapporteur and adopted provisionally the
draft articles with commentary roproduced in chapter II of the report covering the
work of its ninth session.l ‘

2, In conformity with articles 16 and 21 of its Statute, the Commission decided to
tronamit the draft articles, through the Secretary-Genersl, to Governments for their
observations,

The following remarks accompanied that decision:

"The draft deals only with pormenent diplomatic missions., Diplomatic relations
betwoen Statcs also assume other forms that might come under the headipg of "ad hoo
diplomacy", which covers roving envoys, diplomatic conferences snd specinl missions
gsent to o State for limited purposes. The Commission cbnsidered that these forms
of diplomacy should also be studied, in order to bring out the rules of law governing
them, and requested thoe special ropporteur to make a study of the question and to
submit his report to it at its next session. The Commission will thus be able to
discussvthat part of the subject siultancously with the present draft and any
comnents on it submittod by Governments. ”

"Apart from diplomatic relatione botween States, there are also relations
betwoen States and international organizations. Thers is likewise the questlion of
the privileges and immunities of the orgunizations theméelves. These matters are,
08 regards most of the organizations, covered by special conventions:g/"

Sixteen Governments have communicoted their observations on the draftg{ and
three others have stated that they had no comments to meke.

On recoipt of the observations from Governments, the Rapporteur prepared & frosh
report dealing with thomdﬂ/ On the other hand the Rapporteur regrets to say that ho
has not had the time to prepare ond submit a report on pther forms of diplomacy.

E}Officiul records of tho Gonoral Assembly: twelfth session, Supplement No.9 (4/3623) .

g/ll';.i..d.;, paragraph 13

§/These obsorvations are reproduced in documents A/CN.47/114 ond A/CN.4/114/Add.1.

i/The Governments of Finland ond Italy submittod their observations on the.draft after
the preparation of this report. For that reason, the Rapporteur has been unable to
take thelr observations into consideration in the report.
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CH:PTER IT

Summary of observations received from Governments !

_and conclusions of the Rapporteur

A, General appreciation of Commission's report

Anstralial/ .
ZExpresses its appreciation of the work done on the subject and the . provision

Draft, which appears to cover in a comprehensive manner all aspects of the subjec

Japang/ ‘

Is deeply appreciative of the contribution made by the International Iaw

‘Belgiumg/'

The provisions of the draft are on the whole in accordance with Belgian

Commission.

usage. ;
.Iordani/

Considers the provisions of the draft articles as covering the requirement;s{

quembourgé/

On the whole, the Luxembourg Government can fully approve the draft. The
Commission's work is a distinguished contribution to the unification and

development of international law.
| ‘ Swedené/
On most points, the Govermment can accept the draft articles. They seem

on the whole to corrsspond to internationally accepted practice.

1/ Obscrvations of Governments on the draft articles concerning diplomabic
intercourse and immunities (A/CN.4/114), page. 6.

2/ Ibid. page 19
3/ Ibid. page 8 -
4/ Ibid. page 23
5/ Ibid. page 24
6/ Ibid. page 33
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Argentina;/

The clauses are on the whole acceptable.

Netherlandsg/

The Government is of the opinion that the draft articles form an eicellent

basis for codification. ‘ '
United Kingdomg/

The Government expresses its high appreciation of the'painétaking‘study which
the Commission had devoted to this subject, and expresses its brosd agreement with
the rules and principles embodied in the draft artieles, subjeot,‘however; to
certain detailed comments it has made and to others that may be made in respect
of certain of the draft articles which are still under consideration. ‘

' - ohi1ed/ |

The Government considers that the draft has been prepared according to sound
Juridical criteria and that it has been carsfully daveloped from the technical
polnt of view. It embodiés fundamentally the same principles a8 those stated in
the Convention of Havana, with modifications to adapt them to the new conditions
brought about by changes in certain aspects of diplomatic relations. Many rules,
which had lent themselves to differing interpretations, have been clarified and
defined; new regulations have also been established to supplement existing ones
or to repair omissions when necessary. The Chilean Government conveys its con~
gratulations for the Commission's commendable achievement.

Austria, Ghana and India statoq that they had no obscrvations to make.

United States of ismerics
See under following heading.

iy Xbid., page 4.

2/ Ibid., Add,1, page 1l
8/ Ibid., 4dd.1, pege 21
4/ Ibid., Add.l, page 3
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B, Torm of the Codification

United States of America;/

The co:mon observance by all Governments of existing immunities is to be
desired; but Governments are not always in agreement as to the requirements of
internationel law. Accordingly, a codification by the International Law
Commission on the subject should materially contribute to the improvement of
relations between States. ' :

Some of the prOposed articles cannot, however, be considered as a codification
of existing principles of international law, In a number of respects, the draft
articles appear to represeﬁt an amendment and extension of existing international
law, and apﬁear to‘layvdown certain new rules at variance with existing rules.

The United States Government is opposed to the suggestion that the draft .
articles be submitted to the General Asgembly in the form of a convention.

Its pr1nc1pal obJections are as follows:

l. It is unlikely that a significent number of Governments would become partles
to a multilateral comvention of this character. Governments hsave con31stently
ghown a reluctance to enter 1nto letllateral treaties on the subject.

2. adoption of such multllateral conventlons by some Governments and not by
others would result in disagreement and confusion,

3. Adoption of a convention along the lines of the draft articles-wbuld tend

to freeze the gtatus guo and would prevent normal developmeht of desirable
diplomatic practices. o ' |

4, Adoption of such & convention would require changeé in existing national
laws and regulations with respect to many matters which have to date sensibly
been left to the diseretion of the States concerned and have not been regulated
by internaticnal law,

8, A number of articles apparently represent an effort to reconcile the con;
flicting views of Govermments as to whet a particular rule should be. The result
1s too frequently a vague or ambiguous statement, obscure in meaning and sus-
eaptible of different interpretations. The United States Govefnment beliéves
that unless a rule can be stated simply and with clarity, the Commission should
merely note that, on the issue involved, the law is unsettled.

1/ Ibid., page 50
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The Unitoed States Govermment further observes that the draft articles would
have greater cpplication than appears to have been contemplated., The draft is
expressly confined to permanent diplomatic missions, thereby sxcluding ths
general subject of international organizations. However; acceptang¢e by the
United States of the draft articles would also have an effect on the treatment
aceorded to representatives to certain international organizations and membexrs
of their staffs (c¢f, e.g., section 15 of the Agreement betwsen the United States
and the United Nations regarding the feadquarters of the United Nations,

26 June 1947). The Government further observes that the draft articles appear to
reflect inedequate consideration of the principle of reciprocity, which at present
underlies much of the practice of Govermments., ‘hile certain rules of conduct
should be observed by all Govermments without diserimination, other rules need
apply only on the basis of reciprooity.

The United States Government therefore recommends that the Commission should
not undertake to revise the draft articles in the form of a convention, dbut
should, rather, undertake to prepare & codification of existing prineciples of
international law on the subject. Such a codification should restete those
principles of intsrnational law and rules of practice which have become 80 clearly
established and so well recognized that common observance by all Governments may
be oxpected, .

Bwitzerland;/

None of the other Governments has opposed the idea of preparing a convention,
but tho Swiss Government makes certein observations which recall the comments of
the United States Govermment.

Thus, it 1s said in the Swiss memorandum that the most urgent task is to
arrive at a satlsefactory wording of the rules existing already, which would form
the greundwork for future development. Consaequently, the comments concentrate
on describing the legal situation as it now exists in Switzerland. (But the
Swigs Goveornment does not reject the idea of a convention; rather, it leaves
1t to be presumed that the draft will be in the form of a convention).

_l/ Ibid., pagoe 36
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The Swiss Government notes that the draft deals only w;th permanent missilons,
leaving aside speeial and temporary missions and delegations, diplomatic con-
ferences, and ~ a very important’ subject - international organizations and the
permanent and temporary delegations to those organizations, as also the status of
their officials, The Government adds: "Nevertheless, when thg rules lald down
in the draft are agaln considered, apcount should be taken of the effects which

this cohvenﬁion is bound to have on other branches of law which are yet to be

codified,” -
: Netherlandsl/

The Government agree¢s with the Coummission that the subject canstitutes a
sultable topic for codification, and expresses the opinion that the draft articles
form an excellont basis for such codification. It then refers to the different
aspects of the subject, which should be dealt with in separate conventions.

, Belgiumg/

There is no objeetion to the usec of the draft articles as the basis of a

Japang/

The Government hopes that the International ILaw Commisgsion will continuc to

convention.

exert still further efforts with a viocw to concluding a multilateral treaty on
the subject, '

The other Governments also seem to accept the idea of a convention, or at

least do not oppose it.,

Ibid., Add,}, page 11
4/CN,4/114, page 13
Ibid., page 19

€ @
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The Rapporteur is not convinced by the arguments of the United States
Government.

If there is one topic which mlight have a chance of rallying sufficient
support to form the subject of a convenbion, it is surely this particular topic,
Admittedly, there are differences of opinion, but essentially these relate to
minor points which do not affect the major interests of the Powers as do, for
example, the subjects recently discussed at Geneva., What is involved is the
grant, in Tavour of a certain group of aliens, of certain exceptions to the
treatment accorded by a State to its own nationals; but after all, that State
receives the benefit of the same advantages extended to its own nationals
belonging to the same group in other States.

Besides, it is of some advantage both to States and to diplomats that
conditions should be uniform in all countries,

The arguments upon which the United States Govermment has - relied may be
dealt with as folloys.

1, The Rapporteur does not know whether Governments have shown less reluctance
to enter into multilateral treatiss concerning subjects other than this. In.
general, the conclusion of multilateral treeties has not been an easy matter,

but his impression is that the community spirit has become atronger and that

today States are more prepared than they were in the past to0 make concessions
affecting their sovereignty. This, he admits, may be the illusion of an optimist.
2. The adoption of a convention by a few Governments only might or might not
result in disagreement and confusion; but ﬁhis contingency could always be

guarded against by means of & stipulation requiring a certain number of accessions
and retifications as a condition governing the:entry into force of the convention,
3, Tt is difficult to say whet development is looked for in diplomatic practice.
The acceptance of the draft - always on the condition that a large number of
States asccede - would, however, signify an advance, at least in the sense that ‘
thereafter it would cease to be a metter of discussion whether certain prijilegeq
are granted aocording to law or out of pure courtesy.

4, In any case, the draft is provisional only and can still be modified in such
a way ag to leave States free to regulate by municipal laW'what they are reluctant :
to regulete by an international instrument. In the final analyS1s, the‘crucial ,
question in this as in every international codification is this: Is the benefit
offered by international reguletion worth the price the State pays in surrendering

part of ites soverelgnty?
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5. The United States Government!'s observations in paragraph 5 can be discussed
more profitably in connexion with particular provigions., Already at this point,
howsver, the Rapporteur wishes to state that relationships exist where both
sides have conflicting and justified inberests end where a solution cennot
materielize except by an appraisal of the circumstances of the specific cgse and
by compromise. Zven S0, it may be desirable that a.legislative text should
contain a gemnsral clause providing that, as a rule, the inte;est ghould be taken
into congideration. - o _

The Commission realizes, of course, that the rules it is preparing concerning
diplomatic intercourse between wtates through permanent missions may have an
"influence on other related topics, such as ad ho¢ diplomacy, relations between
States and international organizationsg, and others., According to its pléns, the -
rules concerning those other relations will be studied after the completion of
the present draft, and at the same time a final revision of the draft will become
necessary from the point of view of the inberdependence of the different sets of.
rules, « |

Wor is the Commission unmindful of the potential r8le of the‘principle of
reciprocity, This guestion will be dealt with below, in comnexion with an
obgervation by another Government.

C.,  Other general observations

Netherlandsl/ >

Application of the articles in time of war., The Government is of the opinion thati

in principles; the draft articles are only intended for the regulation of diplomatic
intercourse in time of peace and that certain provisions, such as those of

article 31, paragraph 2, and of article 35, govern the transition from peace;time
to war-time conditions (see article 36)., The relations between belligerents are
governed by the law of war, whereas the draft articles continue to apply to the
relations between belligerent and neutral States and betwsen neutral States
themselves. The Government thinks it advisable that a paragraph dealing with

thig problem should be inserted in the commentary to the relevant article.

 The Rapporteur agrees. The observation‘will be considered agaln under
erticle 36.

TP

1/ Ibid., 4dd.1, page 11,
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Reciprocity. Although it will not be possible to adhere to the prineiple of
reciprocity in its strictest sense, this principle is neverthelsss the keynote
of any regulations of this kind. The Wetherlands Government therefore wonders
whether it would not be appropriate to insert a general provision embodying ‘the
principle of reciprocity without, however, making the observance of a strict
reciprocity a condition for diplomatic intercourse. Such a provision should in
particular serve as a basis for a satisfactory application of article 7,

The Rapporteur considers that, if a codification in the form of a treaty is
contemplated, then reciprocity 1s to a large extent guaranteed by the treaty.
Reciprocity may, however, be conceived of as a condition governing the grant of
advantaiges more extensive than the minimum laid down as obligatory. If it is the
intention to give expression to this idea, then either a special provision may
answer the purpose or else a clause may be added in sach article in which the
question of reciprocity arises. If the draft does not take thé form of a convéntion,
the question of reciprocity will become more important. Preferably, a decision
should be postponed until after the articles have been reviewed, by which time it
will be clearer whether a reciprocity clause is necesgsary.

Reprisals. The Netherlands Government takes the view that the articles of the
draft do not interfere with the poséibility of taking reprisals in virtue of the
relevant rules of general international law,

The Repporteur agrees. Perhaps the guestion ought to be mentioned in the
commentary. '

Imergencies., The Netherlands Government is of the opinion that privileges and
immuni,ties do not preclude the taking of special measures by the receiving State
in emergencies. In particular, such cases may ‘occur in connexion with the
application of articles 16 and 22, and hence it is advisable to insert an
observation to this effect in the donnnentaries to these articles,

'i'he Rapporteur agrees, but‘notes that the commentary to article 22 refers to
emergencies, The commentary may be expanded and a reference added also in the
commentary to article 16. ‘ o
Relationship between the convention and the commentaries thereto. The commentaries
have no force of law. The principles mentioned therein which should be accorded
force of lew should be embodied in the articles themselves. The Netherlands
Government suggests that the Commission review its text in this respect.

The Rapporteur observes that cases con‘bemplatadvin article 16 and para\gxfaph‘ 4

of the commentary thereto, may be mentioned as examples. These will be discussed

in the proper context bhelow.
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yege 1
Terminology. The Commission has not always been consistent in the terminology used.

It uses without distinetion the expressions "member of the migsion” and '‘member of the

gtaff of the mission", "immunities” and fprivileges and immunities”. In the articlesft

it refers to “imnunity from jurisdictioni, in the commentary to article 24 to Texempt
from jurisdiction”. The draft would be much clearer if a uniform terminology were 18
The Rapporteur will deal with this question in his remarks concerning the text o

the articles below.

The draft not exhaustive . ;L/
Luxembourg

It would seem essential to indicate clearly (e.g., in the preamble ‘to the con—
vention which will give definitive form to the subject-matter) that the articles do m:
represent a complefe and exhaustive regulation 6f all the questions which may arise i
actual practice, This would prevent the exclusion of recourse to general princi'oles
law, %0 international custom and to the judicial and administrative practice of State
(e.g., the domicile of the diplometic agent). The Luxembourg Government proposed tha*
an additional article concerning social securlty contributions should be inserted in

the section relating to examptlon from dues and taxes.

&fritzerland—/ :

The Swiss Government makes a general observation on much the same lines as that

of the Luxembourg Government, viz., that the proposed articles are in part "a cod,ifi?,

cation of existing international law’', which does not exclude the application of

customary lew in cases not settled by the convention. !
The Rapporteur thinks that the commentary mlght gtate that the draft is not

intended to settle every question. g

Czaohoslovakiay

The Czechoslovak Government proposes the adoption of several additional provi siﬂi?‘

These proposals will be examined in their proper context.

Iapani/

The foregoing remark applies equally to a proposal of the Japanese Government :
that the Commission should deal ulso witi: the question of the dslivery of diplomatic
passports and the granting of diplomatic visas. |
D  3Structure of the drg_ﬁg_ :

éswitZerlandiS/ A
‘The Swiss Government proposes that the arrangement of the draft should be mod.ifii

in several respecta,

The Rapporteur considers that, preferably, these proposals should be examined

all the articles have been reviewed,

1/ Ibid., page 24
2/ Ibid., page 38
3/ Ibid., 24d.1, page 10
4/ Ibid., pzge 22

=/ ThiA Mmemn AT
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Observations on the different articles of the draft
Definitions '

Netherlands®

The Netherlands Government proposes that the draft articlee should be preceded
by a defining clause in these terms:

Definitions

"For the purpose of the present draft articles, the following expressions shall
have the meanings herewith assigned to them: -

(a)

(o)
(@

(e)

(£)

(g)

@ e

the 'head of the mission! is a ‘person authorized hy the sending State

~ to act in that capacity;

the 'members of the mission! include the head of the mission and the
members of the staff of the mission; ‘ ‘
the 'members of the staff of the mission' include the members of the
diplomatic staff, of the administrative and technical staff and of the
gervice staff of the ‘missiong

~the 'diplomatic staff! consists of the members of the staff of the =

mission authorized by the sending State to engage‘in'diplomatic activities
proper; | ' o

a 'diplomatic agent' is the head of the mission or a member of the
diplomatic staff of the mission- . ' '
the !administrative and technical staff! consists of the members of the
gteff of the mission employed in the administrative and technical service
of the mission; '

"the !'gervice ghaff! consists of the members of the gtaff of the mission

in the domestio service of the mission°
a 'private gervant! is a person in the domestioc service of the head or

of & member of the missiona" .
{

Y

Ibid,

Add.l, page 13.
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The Netherlands Government suggests certain drafting changes to-be‘mAde in
different articles if this proposal should be adopted. These will be dealt with

later in their context,
Other Governments have made similar observations.

Japan;/

It would be desirable to have the "members of the diplomatic staff", the hmembersf
of the administrative and technical staff" and the "members of the service staff" and
"private servants" more precisely defined; in establishing these definitions it ;
would be néoeéséry to take into consideration both the status of a mémber under the

laws of his own country and the functions actually performed by him in a mission.
In this connexion, it is noted that persons who perform low—grade duties, such as

janitors and chauffeurs, are government officials under Japanese law,
United States of Americag/

The United States Govarnment ‘also suggests definitions for the various groups of f
_personnel -and emphagizes that clearwd;stinctions should be made between officer and '
subordinate staff personnel, In this connexion, it refers to the commentary followiaa
article 6, which states that the practice of appointing nationals of the receiving
. State as members of the diplomatic staff has now become fairly rare. This is true
if the diplomatic staff is deemed to include only officer personnel. :
- It adds that the article containing the definitions should also make reference‘te
military, naval and air attaches and their staffs., ' ?
The Rapporteur observes that, although the definitions proposed by the Netherlaruh
Government deal only with what is self-evident, he does not object to the insertion {
of an article containing these definitions, When the subject was studied by the
Commigsion at its ninth session, several members recommended such an article,
In sub-paragraph (d) of the provision proposed byvthe Netherlands, the followbng:‘
passage might be added: "including military, naval and air attachéds and other

specialist attachés", This addition would meet the request of the United States.
Government,

1/ Ibid., page 19.
2/ Ibid., pages 54 and 55,



A/CN,4/116
page 13

SECTION I
Gzechoslovakial/

The Czechoslovak Government considers it desirable that the draft express the
principle that all States enjoy the right of legation.

The Rapporteur notes that in his original draft he had proposed an article
concerning the right of legation, but the Commission considered such an article
undesirable. The Czechoslovak Government does not glve any reasons for its proposal,
In any ocase it could not be accepted without particulars of the conditions to be
gatisfied in order that a State may possess the right of legation,

ARTIOLE 1
United Stabes of America®

An additional parasgraph might well be added dealing with situations where the
‘head of a mission and perhaps other officials of the mission are avcrsdited also to
{one or more other States, In that case the sending State should first obtain the
?OOnsent of each receiving State.
| The Rapporteur agrees in principle, but is not sure where the additional provision
ishould be inserted. Perhaps the best place would be after article 5. A reference
in the vommentary might perhaps also be considered, particularly as regards members
of the staff,
? Text proposed for an article 5(a):

i "With the consent of each receiving State, a head of mission may in
addition be appointed head of misslon in one or more other States."

g ARTICLE 2
Australiag/

, The Australiasn Government proposes that the words "the Government [3f7“ should
‘be omitted since diplomatic missions generally represent heads of States.

Luxembourgé/

Makes a suggestion to the same effect. The funotion of the diplomatic mission
8 not only to represent the Government of the sending State, but to represgnt the

Ibid,, Addul, page 10,

M'} Page 53'
Ibid;, page 6

4/ Ibid., page 25.
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State as a whole, It is this notion which 1s expressed in the traditional formila
that diplomatic agents represent the heads of States.
The Rapporteur has no objection. | "

, o Chile']-‘/ _ o

With regard to paragraph {b), the Government. of Chile congiders that diplomatic
protection should be exercised only after the ordinary remedies in the courts of the
receiving State have been exhausted. In so far as the sending State'!'s nationals are
concerned, protection should consist rather in obtaining for them a guarantee of
access to the ordinary courtis of the country. Denial of justice alone can Justify
diplomatic protections The Government of Chile therefore considers the unqualified
statement of this protection in the said paragraph somewhat inadequate.

The Rapporteur considers that protection extends far beyond the cases in which
an alien 1s required first to. exhaust the ordinary remedies in the courts. This

obgervation doesg not c¢all for any action.
Czechoslovakiag/

The Czechoslovak Governmént recommends that, for the sake of completeness, the
artiele should be supplemenﬁéd by a provision concerning activities serving the
~ promotion of friendly relations among States and the develdpment of their economic,
cultural and sclentific relations, and by a provision conserving consular activities

in those cases where o.ffioial consular relations are non-existent between States.
United Kingdon?

It is for consideration whether the functions specifically enumerated should
include a reference to cultural activities, = This seems in modern times to be one
of the acknowledged functions of a diplomatic mission. The United Kingdom Government
notes, however, that it may be that 'a‘ épecific reference to cultural functidr;s ish
uhnecessary.

1/ Ibid,, Add.l, page 4.
2/ Ibid., Add.l, page 10.
3/ Ibide, Add.l, page 22.
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United States of Amoriced

The funetions listed are obvious, and admittedly not exhaustive. It is
therefore probably not practical to define the precise funotions which a diplomatic |
s misgion may perform.
Swi‘tzerland'?‘/

¥
. Fortunately, the ]zir.st.'of functions is not exhaustive, and will therefore not

stand in the way of i"uture development,
The Rapporteur, uncer’oa:n whether the United States observation was a oriticism

~or an expression of approval, decided to regard it as an spproving comment, He too
. considers that a fuller;'gnwneration should not be attempted, for the longer the list -
_and it could be very 1orig ~ the more one will ask why it does not mention some

part::.cular function,
; When the questlion was discussed at its rninth session, the Commission decided that
only the most important functions should be mentioned,
| ) The functions mentioned by the Czechoslovak and United Kingdom Governments are
 of course important, but the Rapporteur agrees with the United Kingdom Government that
it is unnecessary to add anything to the list, and that it is even better not to do so,

Netherlands?

In thgv comientary to this article attention should be paid to the position of a
foreign trade represenmtation. In the Netherland Government's visw the question
whe‘thexf or not & trade representation belongs to the diplomatic mission must be
answered in the light of the internal organization of the mission concerned; the -
receiving State should rely on the information given by the sendlng State in this
, respect, unless 1t is clear that the information supplied is completely fictitious and
. that the person concerned can in actual fact in no way be regarded eis having a

diplomatic functions
The Rapporteur has no objectlon.

I ide, pPage 53,

2/ Ibid., page 38,
3/ Ibides Add.L, page 4.
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ARTICLE 3

1/

United States of America

This article sets forth the general practice of States, including the United Sta

ont1e?

The agrément is only required for ambassadors and ministers, since in practice
it is not necessary for chargés d'affaires. The wording of the article might be
changed by replacing the words "head of the mission" by the words "ambassador or
ministers"; alternatively, the following sentence might be added: "This provision
shall not epply to ghargés d!affeires."

In the Rapporteur's opinion, these observationg do not call for any amendment
of the text.

ARTICLE 4

United States of America‘a/

The intent and probable effect of this article are uncertain, both because the
draft articles do not define with sufficient clarity the various categories of persomi
which compose the staff of the mission, and because the commentary following articles
5 = 7 is in some respects inconsistent with ths provisions of the articles. In any
event, the United States Government ie of the view that this article should be
revised to recognize the right of every State to refuse to receive in its territory

any member of 'the staff of a diplomatic mission whom it considers unacceptable. Und
United States immigration laws, some form of acceptance by the United States Governme
is a condltlon precedent to the v1sa applicant's cle.ssification as a foreign governmer
offlcial or employee, “
The Rapporteur considers that there is probebly a misunderstanding underlying
this observations Perhaps the expression "freely appoint" has been interpreted as
meaning more than in fact it does. He will attempt to expand the commentary to
indicate the appointment does not dispense with the visa if a visa is required, ‘*

1/ Ibid., page 53.
2/ Ibid., Add.1, page 4
3/ Ibide, pege 53,




A/CN.4/116
page 17

Netherlands“/

_ Ii‘ ’che defin:.tions clause is adopted the word “other" before "membeyrs" ahould be -
deleted, '
‘ The . Rapporteur agrees., ' .
Moreover, the Netherlands Government is of. the opinion that it should be made
obligatory on the sending State to notify the receiving State of the. errival and .

departure of any member of the mission (see proposed definitions) and of perscnnel,
even in the case of local personnel, Such an obligation would be eonsistent with
the practice existing in various countries. The Netherlands Government proposes that

the following should be added to article 4:

"The arrival and departure of the members of the mission together with the
members of their households, shall be notified to the Ministry of Forelgn
Affairs of the receiving State., Similarly, a notification shall be required
for members of the mission and private servants engaged and diseharged in the
recelving State'.

- The Rapporteur has no objection (.eee paragraph 10 of the commentary to article 28) .

Lot R ~ARTICLE 5
Netherlandej

If the def:.ni'blons clause should be adopted, the words "diplomatic agent" eould
be used instead of "members of the diplomatic gtaff",
The Rapporteur agrees. ' '
United Kingdo'mz/
It is not the normal practice of the United Kingdom Government to grant suoh
express consent as is contemplated in this . -article, '

Switz erlend-z*/

Articles 3 - 6 are in oonformity with customary law and, in particular, with
the practice of Switzerland, R :

Ibid., Add.l, page 1.
Ibid., Add.1l, page 13,

Ibid,, Add.l, page 22,
Ibid., page 38,

RrRRY
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With regard to article 5, the Swiss Government states that it appeardg prudent
to make a rule which leaves it to the discretion of the receiving State to aceept,
by giving 1ts express consent, its own nationals as members of the diplomatic staff
of the sending State. In Swiss practice, the nationals of the receiving State
are accepted as diplomatic agents only in exeeptlonal cases and are aceorded only'
the minimum privileges and immunities essential to enable them to exercise their
functions..i This practice is in accordance with artiele 30,

It may be concluded, ex_contrarioc, from the text of article 5 that a State is
free tonappoint netionals of the receiving State to the non-diplomatic staff of the
mission without previously obtaining an authorization from that State. This, for
linguistic and other reasons, is necessary for the proper funetion of the mission.

7,

United Statas of: America®
The artiole might be amended to provide that diplomatie agénts may be appointed

from among nationals of the receiving State except in cases where that State

| ‘éxpressly objects. The United States declines to recognize one of its own
nationals as a diplomatic officer of an embassy or legation in Washington, but
ordinarily has no objection to the inclusion in the mission staff of American
citizens employed in other capacities.

- ont162/

It would perhaps be better to state that members of the diplomatic staff must
be nationals of the sending State and may be nationals of the receiving State in
exceptional cases only. '

The Rapporteur considers that, in view of the practice in e.g, the United
Kingdom, the following words should pefhaps be added at the end of the article:
"unless it has walved this condition",

. Union of Soviet Soci&listARepublicsz/

An additional cleuse should be added to provide that the receiving State may
stipulate that members of the administrative, technical and service staff of

. Y Ibid., page 54

}Tﬁ; 2/ Ibid,, Add.1, page 4e

3/ Ibid., Add.1, page 20,
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diplomatic missions also may be selected from among the nationals of the receiving
State only with the consent of that Stete. (cf. the statement of the United States
Government quoted aboves "but ordinarilx has no objection to the inclusion in the
mission staff of American citigens employed in other capacities'). '

‘ ~ The Rapporteur considers that it is probably a ‘long-standing practice to
recruit locally a lerge part of the staff to which the Government of the USSR
refers. Moreover, it mist be admitted, as the Sw1ss Government remarks, that for
various reasons this practice is essential for the proper functioning of the
"Ymission. If this right did not exist a conflict would arise with article 19 of

~ the draft (which provides that the receiving State shall avcord full faeilities for

' the performance of the migsion's functions). The Rapporteur agrees with the Swiss
Government's view. As the question has been raised, perhaps the text of the draft
should be more exp1101t.

United States of AmericsL/ ‘

The United States Government raises the question of persons with dual
nationality. ' SR ' ‘

" That Government is of the view that once a receiving State has validated for
entry purposes ds a member of the mission a passport issued by the gending State
to a person considered by the sending State to be one of its nationals, whether
native~born or naturalized, the receiving State is precluded from thereafter
attempting, prior to termination of such person's appointment and expiration of a
reasonable time for his departure, to assert jurisdiction over such person on the
ground that he is a national of the reoeiving States This situation differs, of
course, from the cage of an individual possessing dual nationality but residing in
the receiving State and subject to its Jurisdiction at the time of his appointment
to the staff of the mission. The United States Government suggests that the
problem of | exercise of jurisdiction, solely on the basis of nationality, by the
, receiving State over duel nationals who are members of a diplomatic migsion should
{’ be dealt with in 8 separate article.

f The Rspporteur ‘thinks that the problem raised is perhsps more pertinent to the
application of the erticles dealing with privileges and {mmunities than to the
application of artiele 5.

L/ Ibid., page 55.
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Whether the receiving State can exercise jurisdlctlon in respect of a
diplomatic agent possessing its natlonality in addition to another nationallty is
8 question which should, if it comes before an authority of the receiving State,
normally be decided according to the law of that State, including its rules of
private international 1aw. The Unlted States Government seems to agree with thijs
principle, at least in those ceses where the diplomatic agent is resident in the
receiving State and subject to its Jurlsdiction at the time of his appointment. |
~ But it dlstingulshes the case where the receiving State has given to the diplomatix
agent a visa on a passport issued to him by the sending State as to a person of i:b%
‘ ZEhe sending‘State'§7 nationality. In this case, according to the United States :
Government, the receiving‘State is precluded from claiming that person as its
national prior to the termination of his employment and the expiration'of a
reagonable time for his departure.

It is very uncertain how far the Governments of other countries would be
prepared to accept the United States Government's view in this latter case. 3

Such a case 1s bound to be very rare, however, if indeed it has ever occurx%ad;
end the question is really rather one for the administrative or judicial procedure.
of the receiving State.

In these circumstances, despite its interest as a point of law, the problem

does not appear to require a solution in the draft,
'Australi&l/

' Some‘further consideration may be required to’take account of the special
position of members cf the Commonwealth of Nationskin_their mutual diplcmatic
relations. . ‘ , ‘

The Rapporteﬁr considers that, in the absence of further explanatioh; it is
difficult to understond whet ie imtended. If the expression "Commonvealth of
Nations" means "the British Commonwealth! it is conceivable that the question ?
raised 1s that of dual nationality. In any event this question is probably dealt
with by legislation or by case-law in the countries concerned. !

Y/ Ibid., page 6.
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&RTICLE 6
Argentin&x/
The wording of paragreph 1l is smbiguous because of the phrase "according
to eiroumstances" (selon le cas). There are no ciroumstances that can alter the
situation,

The Rapporteur points out that insuffioient attention has been paid to the
commontery, especially the final passage in puragraph (4). The French expression
~gslon le cas" is perhaps less opsn to misinterprotation than the English
“pecording to ciroumstunces”., The Znglish expression might be replacod by 'as
the case may be', and a further explenatory note might be added,

United Stoates of Amerioagj

With regard to paragre»h 2, the Government egrees in principle to a ressonable
time for departure, during which time the person continues to enjoy the lmmunities
attachod to his psrson., However, in aggravatod circumstences, or where national
security is involved, tho recsiving Stato may demend his immodiato departure, and
rofuds to recognize him thoreaftor as a member of the mission for the porformance
of offioial functions,

The Repporteur considers:that what is ssid in tho United States memorandum is
implieit in the oxpression ¥within a roasonable time", but this may be explained
in the commontary,

Switzerlandg/

The Swiss Government states that tho article is based on the genoral
prineiple that the appointmont of all members of a diplomatic mission is subject
to the consent of the ruooiving State. According to paragraph (4) of the
somentary, to oblige thu roceiving State to give reasons for declaring an sgent
persona non grats would be an infringement of its sovereignty, Nevertholess,
it might bo désirable to inolude in article 6 an explicit provision to the effect
that the rocoiving State is not obliged to give reasons for its deoision not to
accopt a diplomat, Tho statoment of its reasons might causc greeter friction
than e doeision for which no reecsons were given.

o

1/ Ibid., page 4.
2/ 1bid., page 54.
3/ Ibid., page 39,
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The Rapporteur points out that this question has already been discussed.
Tn his original draft there was a provision to that effect, but a referonce in
' tho commentary was regarded as sufflcibnt. Although he still likes the idea,
he is reluctant to reopen the dlscussion, particularly since the Swiss Govornment!s ;
nroposal is in very tentative terms, '

o . ARTICIE T
Anstralial/

The‘Ausﬁralian Govérnmenp ras3rves its position with regard to the whole of

this article. ‘
PARAGRAPH 1 -
Uhltéd States of Amerlcéi/

As a restatom@nt of a general principle the language used in this provision
is, perhaeps,-as mueh ag Governments will agree upon,. However, the articlo is
‘31lant as to how to determino what ig V"roasonable and customary" under the
c1rcumstancos and what are the "needs? of the mission, Acocordingly, 1ts
application will solve neither the problem of inordinate increasc to a size
palpably unnecessar&vfdr the purpose of the announcod functions of the mission,
or ‘the problem of arbitrary demands by the receiving State for the feduchion'of
porsonnel, ' '

In the abseico of agreement among Governments as. to a criterion by which ‘
thess questions are to be determined in particular cases, the United Statos
Government considers it impractical to frame a rule on the subject,

Sw1tzorlan&—/
' Paragraph 1 of this article is both felieitous and well advised anq qonfirms

the practice of resent years,
K Iapaﬁi/

It is hoped that a statement will be inserted'in the commentary to the effect

that the missions exchanged should in principle.bc of corresponding size,

'
1
{

Ibid., page 6.

Ilbid., page 56,
Ibid., page 39,
Ibid,., page 20.
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In the Rapportour'!s opinion the Commission's text indicatos ths eriterie
whieh are acceptable and which ought to be applied, They must necessarily
roiain vague bocause it is the circumstences of each particular case which ai‘e
"doeisivo, One cannot stipulate that the missions exchanged should in prineiple
bo of corresponding size (es tho Japanese Govermment has suggested), Tho decisive
faetor is tho need of each of the two parties, and the two may have very different
neods, To follow the Japancse Govermnment's recommondation wouid amount to
roducing missions to an inadequato minimum.

Albhough the oriteria aro vague, it is nevertheless desirable te state the
principlo that thoro are limits to the size of the staff of the missions gxchanged,
Ia tho case of disagroement, the draft provides that the dispute may be referred
to tho International Court. |

Notherlands‘y
Theo Nethorlands Govermment states that the words "roagsonable snd customary"

(raisonnable ot normal) refor to two criteria that may come into conflict with
oaoh other. The deocisive oriterion is not what is customéry but what is
rocgonable, The words "end customary" should therefore be deleted,

Tho Rapportour undorstands the criticism as far as the English word
Woustomary" is concerncd: what is in conformity with custom may cease to be
roagonable in changed sircumstances. So far as tho Fronch text is concerned
(which employs the word normsl) the position is slightly different., The
contradiction diseppcars; but is not the normal en olement of the roagonable?
The Rapportaur feols th::t. ovon if this is tho case it is perhaps desirablo to
stross thab oloment, aend ho cecordingly proposes tho replaccment of tho word |
Uoustomary" in the English toxt by the word "normal"

PARAGRAPH 2
Unitod States of smerd cag/ _

The Unjitod States Government strongiy opposes the adoption of this paragraph
walch appoars objectionable for a numbor of reasons. It goos beyond oxisting
principles of internetional law, and, in some respocts, would seem to sanetion
{k prosent practicos of cortain countrios against which the United States and oth}e:\c
" Govornments have protested, It not only falls to mention tho prineiple of -
: rociprosity but apparontly contemplatos that tho recoiving State must treat all

foroign missions aliko, without rogard to how tho sonding State troats r@prgson-
totivos of the rocolving Stato. o
1/ Ibid,, Add.1, p.l4
_2_/ M's page 56,
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Agaiﬁ, the United States Government would not object to a provision that the
receiving State is entitled to declinc to receive a particular catogory of officials
to porform a functién which may be performed only as a mattér of privilege and not
as a matter of right, However, once.the sending State is g:antad tha‘right of
logation, such State is ontitled to staff its mission with a1l categorios of porsons
necessary to the performance of those functlons implieit in the right of legation,
Also the sending State and the recciving State concorned alone ers in a position to !
dotermine the eclrcumstancos and eonditions which may affect the size and composition ﬁ
of their respective missions in. the territory of the other, ;

The United States Government does not roquire ggréments for military, noval or
air atbtachés oxcept on the basis of reciprocity. Sinee coartain Governments require
them for top service officers, the United States Governmoent reciproectos and
roquires a similar agrément. This procedure is not, however, followed in the case
of assistant attachés. '

Netherlands—/

The principlo of non-discrimination is a general principle on which the
application of all the draft artlcles should bo based, The impression might bo
croated by this paragroph thﬂt this principle applies only or in particular to.
cortoin indlvidual‘cases, which would be contrary to the goneral naturc of this
principle, The wordsv"ana on a non~discriminatory basis" should theoreforc be
doloted, | | |

L Switzorlan&g/ _

The Swiss Governmont endorses the principle laid down,bwhich complotoes tho
»procoding provision, Nevertheless, it suggests that the secdnd sontoneceo bo
replaced by tho last sentonce of paragraph (3) of the commentary, wiz: "In the
caso of military, naval and air attachés, the receiving State may require their
names to be submitted beforshand for 1ts approvul"

Such a procodure would protect the sending State from the rebuff it would sufi?orf
if tho roceiving Statc were to refusc to ﬂccopt persons alroaﬂy appointoed, |

_ - United Kingdomg/
~ The United Kingdom Government does not roquire its previous agrémont to bo
sought to the appointment of military, naval or air attachéds to forcign dlplonutic
missicns in London. ’

1/ Ibid., Add.l, page 14,
2/ Ibid., pego 39, ,
3/ Ibid., Add,l, page 22,
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The Rapporteur thinks it would be of inberest to know what arc the proetices
of those Governments to which the United States Govermmeni refers and against
which it and other Govermments are said Lo have protested,

His improussion is that ths United Statos Government has not taken sufficiently
into aceount tho words "within similer bounds’, which refor back to the passage in
paragraph 1ngpsiz§7 oxcoeding what ig reasonable and customary, having}rqgard‘to
the circumstances and conditions in the roceiving State, ond to the nesds of the
perticular mission'', In tho Rapportour's view, paragraph 2 doeg not differ in
substance from the statemont in the United States Govermment's observotions that
the Stéto is Yentitlod to staff its mission with all cobegories of porsons nocessary
to tho performance of those functions implicit in the right of logation".

Possibly, the article might be rovised on the basis of tho oxact words of tho
Unitod States commont, bui, if so, would not the provisgion bocome more vague than
It 18 in its prosent form?

If the paragraph is mainbtaincd, tho Rapporscur supporis the amun&monts pronosod
by the Netherlands and Swiss Governmenﬂs (Geletlon of the words "and on a non-
diseriminatory bdsis"‘ end redrafting of the last sontence/,

‘Néthwr*andsl~

The Nethorlends Government stotos that articis 7 should be supplemonted by a
provision to the effect that tho sonding State may not - prior to the consaent of
tho receiving Stete - ogtablish offices in places obthser than the place whoro the
mission is establishud, - Such a’provision would bz in conformity with the practice
of various countrics. |

The Rapporteur thinks that this qusstlion settles iteorf because it is in the
mission's own inbterest to bo ostablished near the receiving Statefs Govornmont
and near othor missions, On tho other hand thore may be circumstancos whore _
difficultios ariso (o.g, Bomn, Ankara), Ho doubte whether the provision is
nocessary (¢, The United Kingdom proposal concerning articlo 11).

ARTICIE 8
Tho following express a preforcnce for the fivat alternative (notification

of arrival and presentation of a truc copy af crsdentials):
Luzembourg, Sweden, Unitod Statos of America, Demnark, Chile; United Kingdam.

l/ ZIbid., Add.l, pago 14 . o
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‘The following express a preforeince for the second alternative (prosentation
of lettors of crodance): ' '
Australia, Belgium, Japan, Switzerland, Argentine,
| Netherlandsl ‘
In view of the fact that praétide differs from State to State and thal both
systems have their merits and demerits, the Netherlands Goverament would suggost

that it should be for the recciving State to decide which of the two mothods

should be adopted.
Swedong/

The practice in Sweden has been that doscribed in the altornative text, but f
the Government is willing to &dcept the toxt with tho alteratiom of the words ;
and presented a true copy of his credentinls to the Ministry for Foreign Affairst

to "and a true copy of his oredenti&lshas‘been accopted by the Ministry for

Belgiumg/

In the event of his own prolonged absence or illness, the heed of tho State

Poreign Affairs',

instructs the Minister of Foreign Affairs to recelve credentials.
United States of Amorica&/

This is largely a motter of protocol, The Government rofors to oxisting
practice. ' Argentin~5 '

The date of commencement of the functions'of the head of the mission depends
on the date on which he presents his letters of credence,

Denmar ©

The remittance to the Ministry of Foroign Affairs of a true copy of his
credentials should be sufficicnt, For practical reasons, the receiving State
ghould enablo the hodd of mission to toke up his functions in relation to the

recolving State as soon o8 possible after his arrival.

Ibid., Add.l, page 15,
Ibid., page 34.

Ibid,, poge 8,
Ibid., page 57.
Ibid., page 4.
Ibid., page 18,

e e Rl
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.Chila%/‘

The Government of Chile is in agreemont with tho pmctical considerations
given in the Commission's commentary. Experiencc has shown thet hoad of
mission may find himself obliged to act immedictely. Article 8 is a great
improvement, but the point montioned néeds clarification and the p:m.posédlialfer-
native should consequently be rejoctod. , | - | , N

'~ .The Rapporteur recommends thot the Nethorlands proposal should bo adopted,
with the text amended in accordence with the Swodish proposal.
ARTICIE 9 |
PARAGRAPH 1
| Aus”cralm‘v/ ‘
The  Australian Govornment would omit tho words "Government oi‘ the ", :
. Swi'bzerlﬂnd—/ ‘ .

The Swiss Government statos that it would be des1mblo to add et tho end
of the paragraph, a provision indicating the porson or authority who should
notify the nrme of tho chargé d'affaires ad interim to the Governmont of tho ‘

[

receiving Statoe, In Swiss practice bthe notifizction must be mnde by the
acerodited head of the mission before his departurc or abscnge, ot]ggrwiso it ia
made by the Ministry of Forcign Affairs of the sonding State. This :Loavos ne
room for doubt. | | \
‘ PARAGRAPH 2
Australiafd '
vhe Australion Govormment would omit.this paregraph.
United Statea of Americay .

The Unitod States Govormment finds this orticle unaccoptable. -~ In caeh
cago the Govermment would requirc appropriate notifl cat:.on, and it could not
rely on such a presumption as is proposed. Some govornments customo,rily '
ligt, after the name of. the head of mission, the name of the highes‘o rcmking, '
military, haval or air attaché,

Ibid,, Add.l, Dego fe

Ibid., page 7.

Ibid., page 40.

Ibid., page 7. :

Ibid., page 57, ‘ S
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United Kingdomy
The Government Togords the head of o foroign dlplometic mission os remaining
in chorge of his mission while he is within the confines of the United Kingdom. ’
It doos hot regard the eppointment of a chargd d'effaires ad interim as appropriete
in such clrcumstuncus. On the othpr hand, the Government would not sce any

particular objection to the system proposed by the Commission.

 Normally fhe Governmont requires the appointment of a chorgé d'affaires ad
interim to be notified to it by the accredited hond of mission prior to his own
departurc from the country, Should such notification be impracticeble, the
Government requires the appointment of tho ghargé d'affaires to be notified to 1t
by tho Ministor for Foreign Affairs of the sonding State. An oxeeption to this
gonoral fule might arise in tho caso of an omorgeney cauged by the death of the
hOud of the miseion in which ovent in the absvnco of any contrary notification
from the Governmont of tho gonding State the Unitod Kingdom Governmont would rogaxrd
tho charge of the mission a8 dovolving upon tho scnior members of tho diplomatie
staff, ‘ ’

. Chile 2/ _

The chiléan'Goverhment, like the Unitod Kingdom Govornment, considors thnt ‘
it is not possible to appoiﬁt a chargé d'affaires ad interim if the hoad of missi or
is within tho country. It proposcs the delotion of tho words "ad interim', and
suggosts that tho chargé d'affaires might himself notify tho faet thot ho has
assumed charge of the mission,.

Denmarkg/

In casos whoro ne diplometic mombor of the mission is present in tho
rucoiving Std%o fa) non4diplomatic mombor of tho staff might be officially in

cherge of the nffairs of the mission in the capacity of chrrgé d'affoirces. It

nﬂght be considorad whothor tho cxistenco of such arrangements should bo montioruad@
in the convontion, for insbtance in a third parograph sdded to this article, :

The Rapporteur cgroos with the proposal that at the ond of paragraph l tho
following words be added: "by tho hond of the mission prior to his doparture,
or othorwise by thoe Governmont of the sonding State',.

1/ Ibid., 4dd.l, pago 22,
2/ Ibid., Add,l, page 5.
3/ Ibid., page 18,
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Paragraph 2 should boe dolotod, inasmuch as tho situation is an omergeney
which should bo doalt with according to circumstamces (ef, tho observation of tho
Donish Government) .,

ARTTICIBE. 10
Swedo

Thu Swodish Governmont proposcs thot paragraph (b) bo deiotod. Thorce ssom
to be no valid roacsons for mﬂlnta1n1ng to-ds ay two soparate categories of hoads of
missions, aceroditod to honds of Stgtu, Alrocdy when tho question was raised in
tho Loaguc of Nations in 1927 tho Swedish Govormment mado tho following statomont:
"It doos not soom feir thot two States, whothor large or small, should be ﬂblo,
by moans of o biletoral Pgreem nt reeiprocally conforring upon the roprcsgntﬂtives
tho rank of ambassador, o place tho roprosontcotives of other Govoermments in a
poéition of inforiority wﬁich, however formal it may bé, novertholoss constibutos
a roal disadvantago', Tho Swodish Govornment considers 1t mbst urgont that this
dJVUlopmont bhe takon into account when new rules conccrnlng diplome th intercourso
botwoon Statos are boeing croated.

Switzorlandg/ﬁ

Tho Swiss Governmont regards it os rogrettable'ﬁhat no account was token of
'ﬁha genordl tondoney to abolish tho distinction botwoen the first two classes,
for fhislténdency‘is in cccordance with tho gonoral'principlo of the oquality of
St&tps. AJruie to thot effect would have accelerated this t rond and thus holped
to oliminaﬁd somo of the difficultics oncountorod in every period of transition.

Tho Rapporteur congidore thot those obsorvations add ndthing,now to tho
discussion, Ono mlght add that it is vory cagy for Statos to romedy tho
situntion if thoy fool thoy hove boen wronged. Aecordingly ne doos not wish to
rosumo last year's discussion of the subjoct.

Unitod States of Amaricag/ _

Tho Unitod Stotes Govormmont suggests thot thoe erticlo ghould bogin with the
words "For purposes of procedence and otiquette sasl
Tho Rapportour obsorvos thet this idea is already oxpressed in substanco in,

articlo 14. Ho would have no objeetion if it is desircd to omphasize tho polnt.

1/ Ibid., page 33,
2/ Ibid., pogo 4l.
3/ Ibid., pogo 58,
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Switzerlan&l/

The use of the exprossion "other persons" may both cause confusion end dolay
thoe diéppearanca of this second class, No definitive rulc for such 2o case should
bo laid down in this convention, which doals only with roguler and pormanont
diplomatic missions, ' ‘

So far as the Rapporteur has bsen able to discover, the term "othor persons"
in the text of tho Vienna Regulation means ad hoc representatives,  Tho Swiss
Governmentfs observation is thersfore justified, and the words should be dcloted,

Czechoslovaki&g/

The Czechoslovak Government considers that section I should stipulate in tho
‘rospoective articles, besides the clauses on hoads of mission, also tho rank and
procodence of the other diplomatic staff of the mission,

The Rapportour considers that even in tho case of hoads of mission it was
doubtful whethsr the quoustion of rank should bo dealt with in the draft,
Bssontially, as hos boen cmphasized by the United States Govornmoent, the problom
is one of procedence and étiquotto. As for as the hoads of mission arc concerned,
the question goes, or rathor, used to go beyond thc limits of preecdonce and
otiquotte because of the ideas which formorly pravailed. 'In those circumstances,
and for historieal reasons (intor slia the Vienmna Rogulation), tho Rapporteur
thinks it justified to deal with the quostion hero, As far as tho rank of othor
members of the mission is écncarnedf tho mattor is oxelusively ono of otiquotte
cid is in any case gettlod by protecal, In his opinion tho quostion should not

be considered,

1/ Ibid., poge 4L,
2/ 1Ibid., Ad44,1, pago 10,
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ARTICLE 11
United Kingdoml/

The United Kingdom Govermmen: propnses that the article be redrafted in the
Tollowing terms:

"States shall mutually agree the level of their diplomatic representation
at each other's ocapitals",

United States 2 Americag/

The United States Government cbserves that the receiving and sending States
need not be represented by heads of mission of the same rank,

The Rapperteur considers that this observation might be inserted in the
commentary., |

‘ ‘ . ARTICLE 12

In Tavour of the date of the official n-tification of arrival: United
Kingdom (where this is existing practice),

In favour of the date of the presentation of letters oflcredeggg; Augtria,
Belgium, Sweden and Switzerland,

Luxembourgg/

The Luxembsurg Government has no preference, but believes that the solution .
should be made to coincide with thal proposed in article 8 (commencement of the
mission),

Switzerland&/ ,

The Swiss Governﬁeht supports the principle of "functional necessity":
précedence should be determined by the date of the ¢ommencement of functions,
in other wordé; the date of the presentation of letters .af cfadence, that be%ng _
the traditional system, | : N
. United States of Americe |

Thé United States Govermmenl notes that the article deals with matters of‘
practice and protocol in the receiving State, rathetr than with principles of
international law suitable for codification, '

Netherlands-/
| The Netherlands Governmeht proposes that the words "the rules prevailing"
should be substituted for the expresslon "the rults of the protocol" in

Ibid, add.l, page 23
Ibid, page 58
Ihid, page 25
Ibid, page 41
Ibid, page 58
Ibid, add.l, page 15
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paragraph 1, becadse theée rules need not necessarily be confined to rules of
protocol proper,

The Rapporteur 1nterprets the Netherlands Government's comment to mean thet
the rules in question might be set forth in a form which differentiates them from
rules of protocol, However that might be, he things that the adoption of the
Netherlands preposal does not change the meaning, In the circumstances, he has

nQ objection to its adoPtion.

ARTTCILE 18
United States of America;/ .

The United States Government agrees with the prpvisions of this artiele,
but suggests that thé article should further provide that sueh uniform mode of
recepbtion be applied without discrimination,

The Rapporteur considers that this follows from the wording of article 13
which prescribes a uniform mode of reception, It is presumed that it will be
applied without discrimination, but an express statement to this effect ean be
added in the commentary. '

ARTICLE 14
Netherlandsg/

There is a widely held view according to whieh an ambasssdor enjoys a
special privilege of being allowed to apply directly to the head of the reeeiving
State. The Netherlands Government would like to know whether this privilege is
included in what is understood by "ethuette" It would appreciate it if an
answer to this question ceuld be given in the commentary to article 14,

The Rapporteur refers to the statement in Oppenheim's International Law
(8th edition, Lauterpacht, vol, I, pege 778, paragraph 366) that, unlike
ambassadors, ministers have not the privilege of treating with the head of the
State personally and cannot at all times ask for an audience with him, ;

This statement should be compared with that in Sir Brnest Satow's Guide to
Diplomatic Practice (4th edition, Bland, 1956, page 167): the privileges of
ambassadors were founded on the supposition that they aloné, as representing the
person of their sovereign, were competent to carry on negotiations with the

1/ 1Ibid, page 58
2/ Ipid, add.l, page 15
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sovereign himself, But this has no real significance in modern timés, for they
deal as a rule with the Minister of Foreign Affairs, oven in countries which
preserve a monarchical form of gkovermner‘ltg It is sometimes gupposed that an
ambaasador can demand access to the person of the head of the State at any time,
but this is not the case , as the occasions on which an ambassador can gpeak with the
head of the State are limited by the etiquette of the court or Government to whieh
he is accredited, ‘

It may be added to this that modern developments in respect of the
appointment of ambassadors must have reduced even further what little remained of
this supposed right. ' | | '

Additional articles proposed
Gzechosl‘ovakiay
The Czechoslovak Government considers that section I should also stipulate

the right of individual diplomatic members of a mission to exercise diplomatic
activities in accordance with the instruction of their Governments. This part

f the draft should equally provide for the right of a mission and of the head of
such a mission to0 usg the flag and emblem of his country on the official 'premises
of the mission, on the residence of the head of a mission, and on the means of
transport used by him,

The Rapporteur considers it unnecessary to deal with the first qhestion,
particularly if the definitions clause proposed by the Netherlands Government are
adopted., On the other hand, the second proposal (concerning the flag and emblem)
may be consgidered for adoption* it is in keeping with practice.

SECTION II
ARTICIE 15
J apan-e-/‘

This observation relates also to article 16,

The Japanese Government considers that the meaning and gscope of the expression
"mission premises" should be clarified, The term "premises" could be interpreted
as {(a) only the official residence of an ambassador or a mini ster, and the
chancellery, or (b) all accommodations (including housing :f‘aulities i'or the
members of the mission) owned or leased for diplomatic purposes by the sending

1/ Ivid., add.l, page 10
2/ Ibid., page 20.
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State, or (c) all accommodations used for diplomatic purposes (including dwellings
of diplomatic.agents).
Unlted States of Anwricar/

The United States Government is in agreement wdth the apparent intent of the
article: that it is the duby of the receiving State tn ensure that the mission
has adequate premisas but that the receiving State is under no obligation to meke
exceptions from its laws relating to the acquisition of real property or title
thereto., For added clarity, it pruposes that the comcluding words of the article,
"or ensure adequate aocommodation in some uther way", be replaced by the words
"or, in some other way, ensure accommodati on, including housing and ather
facilities, for members of the mission",

Australiag/
(ad article 16)

Some definition of the expression "premiseé" seems to be necessary,

The Rapporteur considers that, to make the draft clearer, a full explanation
should be given of the meaning of the expressions "premises of the mission" and
"private residence" nf a diplomabtic agent, and similar expressions as used in
articles 15, 16, 17 and 23.

In article 15, the expressions "premises necessary" and "adequate
accommodatinn' are, as is apparent from the cuntent of the articls, used in a
generic sense, The expression "tho premises of the mission” in articles 16 and 17
sheuld, in cOnformity with the structure of the draft he interpreted to mean
the official premises used for the mission, including the private dwelling of
the head of the mission, whether the premlises are owned or leased by the sending
State or by the head of the mission on behalf of the State,

Article 23 relates to the residence as such, even though it is not situated
in the building or bwlldings containing the official premises,

The official premises of the mission, as well as the private residence,
include the'adjacent outbuildings, yvards, parks and gardens, including parking
gruunds for motor vehicles,

A WOrd of explanation should perhaps be added to article 23 concerning the
position where the diplomatic agent has S@V@le residencss.

1/ Ibid., page 59
2/ Ibid., page 7
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Sweden;/

The Swedish Geavernment proposes that the wnrding nf the commentary should be
uged: "or facilitate as far as pnssible adequate accommndation in some other way"
(Commentary: "facilitate the accommodétion of the mission as far a® poaaible"),

Switzerlandg/

The expression "ensure adequate accommodation in some other way" fails to -
take into account the practical difficulties in case of a housing shortage. The
Swiss Govornmont makes the same suggestion as the Swedish Government,

Chile—/

Missions may obtain accommodation under lease, without having to walt for
the receiving State to take action. The text might perhaps be improved by
replacing the phrese "or ensure adequate accommodation in some other way! by,the
phrase "or permit adequate accommodation [Eb be obtainéé? in some other way",

The Rapporteur considers that the reference is to the present almost ‘
geheral heusing shortaege, The Govermment of the receiving‘staﬁe is to do what it
can to assist ﬁhe'missidn in finding accommodation, The Rapporteur has nq
objection to ths adnption of the Swedish-Swiss amendment,

‘ Denmark-/ .

The .Danish Government suggests the insertion of the worde "on a nonw-
diseriminatory basis" ‘ 7

The Rappurteur refers back to the Netherlands observation on article 7 (a
general principle), he is of the opinion that in this context, too, the use of
this phrase should be avoided. ‘ '

» AR'I‘ICLL‘ , ,
Definition nf the exprossion "the premises nf the m miss on"
Australia—/
&/

Japan

Belgiumr/

Articles 16 and 23 have a common purpose bub relate to different premises' »
Ibid,, page 34,
Ibid., page 42,
Ibid,, 244,11, page 6,
page 18,
Ibid,; page 7.

Ibid,, page 20.
id,, page 8,

A dofinition is‘requestedu
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they could be amalgamated or the same terminology could be used: "bulldings ar
parts of buildings", ' v
' — United States of Americal/

- For article 17, the United States Government propogses a definition aleng the
following lines: For the purposes of this article, property used for mission
purposes shall be deemsed to include the land and buildings used for the omba ssy
or legation, the chancellery and all annexes thereto, and residences for officers
and employces of the mission,

- The Government goes on to say: The commentary might explain that property
used for mission purpcosoes should be deemed to include the land on which the
buildings are situated, including gardens, parking lots, and vacant or unimproved
land, provided that such lands are adjacent to the land on which the buildings
are gituatoed,

The Rapporteur refers to the remarks concerning article 15, where the werd
"premises" was used in a more generic sense, Here the question is somewhat
different: What appurtenances, annexes ete. are covered by the protection
granted? In the Rapporteur's opinion the answer is that the protection extends
to the outbuildings, gardens and parking lots which are in the grounds of, or
immediately adjacent to,the bullding itself. A statement to this effect in the
ecommentary should suffice,

| PARAGRAPH 1
-Japang/
The provision'is too dbsolute. It seems desirable to include, at least,
a provision to the effect that the head of a mission is under an obligation
to co-operate with the authorities in case of fire or an epidemic or in pﬁher
extrems cmergency cases, :
SWitzerlandg/

It is of course understopd that inviolability of mission premises dges nbt
preclude the taking of appropriate steps to extinguish a fire which may endanger
the neighbeurhood, or to prevent the cammission of a crime or an offonce on thﬁ
premises (ef, commentary on article 22,)

Y/ Ibid., page 6l.
2/ Ibid., page 20,
3/ Ibid., page 59,
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United Statos eof Americay

Gonsen‘a mst bo presumed when immediate entry is necessary to protect life
and property as in the case ef fire endangering adjacent bulldings,

The Rapporteﬁr refers to the considerations set forth in that part of the
report which deals with general observatinns. In cases eof oxtrems urgency, the
immunitiés must give way to ;bhe parameunt needs of life 1tself, | |

PARAGRAPH 3

o ‘ United States of Americag'/

.. The Govern;nent of* the United Statos of America makes a numbor of observations
on this paragraph, ; ' |

Search. In the first place the Government states that search is covered by
paragreph 1, and maintains that if there 1s agreoment to that, the word should be
deleted from paragraph 3, Otherwise, it would be necessary to explain what kind
eof search is intended, 4 ‘

The Rapperteur considers that in all probability a mission cannet be searched
without an antry of the premises, and in that sense it can be said that search
18 covered by paragraph l. Nevertheless, the reference to search in paragraph 3
is worth retgining. All the acts mentioned in this paragraph ere performed by
virtue of judicial deoisions, and it must be made clear beyond all doubt that
the inviolability i the promises is a bar to the performance of such acts, ’

United States of Americagf

Requisition, While fertunatoly Gevernments have rarely been forced: te
regquisition property used for fecroign diplomatic missions, the United States
Government is of the view that internati onal law dees not absolutely preclude
the requisition of such pfroperty or its taking by exercise ef the right ef
eminent domain. This right, ef ceurso, ceuld be exercised only in very special
circumstancos, vnuch a8 those of a disaster of great magnitude, or the necessity
of mkinfg important‘ imprevements to the city which require the taking of all the
land on which the premiséa of tho mission are situated. In that case, the
receiving Staté wou1d4be under an obligation te make prompt and adequate
compensation for the property taken, and, if neceassary, to use {ts geed offices
to assist the sonding State in ebtaining sultable accommodation.

2/ Ibid., pege 59,
3/ 1Ibid,, page 59,
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So far as attachments and executions arc concerned, the Govermment states
that a distinction must be made botweon the case in which the property bolongs to
the foreign Govcmmon“o and is used for diplomatic purpnses and the case in ‘which
the property is only rented or lecased. In the former caso the claim of soveroign

{mmunity would preclude attachmont or exccution, In the léttér case, an order
" of the court may, under i‘n;bcrnational‘ law, o onf(;rcod, previded that the promises
of the mission are nct invaded. ' ‘

The Rapporteur considers that the remarks concerning attachment and exeeution
geem t> be accurate. An explanation may bo given in the commentary. So far as
the ourments relating to requisition are concerned, he again refers to the remarks
concerning cases of extrome emergency under the heading "Other general |
observa’cions" ~Whether or not & case 18 of extrems omergency depends on the
magnitude of thc disastor or of the intercsts at stake.

Parasgraph (2) of the commentary
United States of Americal
The chcrnmcnt of the United Statos dces not agree that judicial notices

of any nature whatsoevor nead be deliversed through the Ministry of Foreign A:Cfairs
of the rcceiving State. If the pérgcn concorned does nét enjoy diplomatie ’
immunity, the document should po sorved on him at his home or other appropriate
place, If he does engoy diplomatic immunity, he 1s not subject to jurisdietion
unless theré has been a waiver by his Government, The Foreign Offico need

become %nqolvod only where a document has boen erroneously served and has to be
returned, ‘ .

The Rappurteur considers that paragraph (2) oi‘ the cmmentary relates 'to the
case In whic,h a summons to appear in court or seome other writ 1s to be. served on
a diplomatie agent by a process server, Owing tp the inviolability of th@ official
premises and residence of the diplomatic agcnt it may be ext;cemely diffioult for
the process server to serve the, documont in a manner which 18 not offensivc to
the diplomatic agent, In Europe at any Jc'atcﬁ it is customary for such dpouments
to be served through the Ministry of Foroign Mfalrs of ‘the rocoiving State.

This procedure sesms unobjectionable,
‘ Painagraph (4) of the ccm{nontarxf
Unitod States of Americag/ |

The United States Gevernment cannct approve the language used. It is

1/ Ibid., page 60,
2/ Ivid., page 60.
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auggésted that the substanco af this paragraph should be restated as a rule of
international law worded somewhat as follows: Motwithstanding the inviolability
of the premises of the misalon, real property is subjeet to the lawé of the
country in which 1t is situated. The sending State is obliged to pormit the
land on which the premises of the mission are situated to bse used for carrying
" out publie works, such as the widening of a road, for example, The receiving
State, for its part, is obliged to provide prompt and adequate compensation end,
if necessary, to place other appropriate premises at the disbosél of the scnding
State," | |
Luxembourgy

The problem discussed in paragraph (4) of the commentary (cerrying out ot
public works) should be gettled by a special clause in the actual text of article
16, Since the provisions of this article are very specific, the language uf

the commentary would hardly, in the event of a dispute, prevall against the
express terms of the convention,
Sweden-z-/

The metter is of such great importance that the Swedish Government advocates
the same splution (i.e. a provieion in the article itsolr) If possible, the
obligations of the two parties should, howsver, Ve laid dowm in a still more
preocise mamer than in the statement in the commentary,

Switzerland-/ .

There mighf; be some advantage in including a rule on the subject in the
toxt of the convention, It is true that such a rule wuld merely constitute
the application to a particular casc of the general principle of funétional
neceaslity, '

The Rapperteur consgiders that the remarks made in the commentary are fully
consonant with the legal position as laid down in the rules relating to diplomatie
immunity, On the one hand, the right in quostion may be noted but it is NOT
enforceable, On the other hand, the laws of the country should be rospected, in
conformity with the ruls laid down in article 33, Accordingly, the Rapporteur does
not really see why the substance of the remarks in the cammentary should NOT be
embodied in the text »f the convention itself, For this purpose, the wording used
by the United States Goyernment is more apt than the language used in the '

Com;gsion's coyme ntary.
1/ Ibid., pages 26 - 26,
2/ Ibid., pege 34,
3/ Ivid., page 43,
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. gECTION II A
' ADDITTONAT PARAGRAPH .

Ozechoslovakia—/

The Czechoslovak Government considers that it would be useful if this |
- gection contained a provismn to the effect that the inviolability of the premisés
of the mission does not cover the right to asylum, if there is no special agreement
to that effect. ‘

The Rapporteur points out that when the subject was first introduced it was
decided not to deal with the question of asylum, That decision should be adhered
to. | e |
| At most, a reference might be added in the commentary, to dispel the

impression that the question of asylum is in any way prejudged by the draft.

ARTICIE 17

. 'Belgium-zj
The Belgian Government proposes “"naf;ional , regional or local', so as to make
allowance for taxes levied by the provinces (ef. article 26). ;

The same Government adds that, in order that the French word locaux should

not be used in two different senses, it would be preferable to use the gxpression f

"puildings or parts of buildings used by the mi ssion" (immeubles ou parties

d'immeubles utilisés par la mission).
If, under a lease, the Sending State agrees to pay the land taxes, it cannot

claim exemption under article 17. Tn this case, the taxes would actually con-

Chlle—/

The Chilean Government mekes an observatlon to the same effect as the last

stitute an increase in the rent.

observation of the Belglan Government .,

‘United States of Americai/ ,
The United States Government raises the same question. Exemption from dues

‘and taxes on the premises of a diplomatic mission should be granted only if they

Ibid., Add.l, page 1l.
Ibid., page 9.

Ibid.s 4dd.1, page 6.
Ibid., page 61,

2 e 2




A/CN.4/116
page 41

would be payable by the Government as owner or lessee of the premises, but there
should be no exemption from taxes for which the landlord;, rather than the Sﬁate,
is lisble, or Trom taxes due with respect to real propér'by ownad by the head of
the mission peréonally. The United States Government considers the article
unclear and proposes the following textb:

iThe sending State shall be exempt from all national (or local)
dues or taxes in respect of the premises of the mission owned by or
on behalf of the sending State and used for legation purposes, other
than, on a bhasis of reciprocity, such charges as represent payment
for services actually rendered.’’ (The definition quoted in article 16 follows).

LuxembourgJ;/ ,

The delimitation betwsen "such (texes) as represent péyment for services
actually rendered"” and general taxes does not appear to be fhe game in all
countries. Certain benefits (e.g. police protection, lighting or cleaning of
public thoroughfares) are considered in some countries as services which give
rige to (sapai'ate) remuneration, whereas in other countries these are public
services covered by the general tax. It would seem that the criterion for meking
a distinction must be the gpecific mature of the services., This is the criterion
which the Commission has selected in article 26 (e) (.@vgg;ﬁg. services rendered).

The sams formula should be adopted in article 17.

2/

Japan= -

This article may be internreted to mean that missions are. exempt from
indirect taxes. ‘ Tor exemple, there would hardly be any justification for granting
exemption from taxes on electricity and gas used in the chancellery if electricity
and, gas were not exempt from tamxation in the private dwellings of the mission
staff, Under the Conventlon on Privileges and Immunities of the United Nations,

the United Nations enjoys exemption only from direct taxes.

United Kingdom—g/
United Kingdom practice does not recogniie the exemption of the premises of

a diplomatic mission from local dues or haxes. The Government has no power to

Ibid., page 26,
Tbid., page 20.
Ibid., Add.l, page 23.
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require the local suthorities to refrain from levying rates on the occuplers of

diplomsbic premises, although arrangements oxisy for partial relief from rates
on a basis of reciprocity. The applicable principle is that the diplomatic
mission pays that proportion of the rate which is attributable to municipal
gervices from which the mission is deemed to derive direct bensfit. 3
The Rapporteur considers that the article relates to direct dues and taxes !
only, viz. the general taxes which do not constitute payment for specific servicea,
Customs duties, which are paid by the public, as part of the price of a comnodity, '
are an exanple of the type of texation with which the article is not concerned. :
The observations of the United States, Belgian and Chilean Governments regarding
the premises in respect of which exemption should bs granted ssem to be well .
justified and sccordingly some elaboration is required in the text or commentary.
The Belgian amendment suggesting that regional dues and taxes should be mentioned
seems justified, ;
In addition, the article should speak of specific services rendered’”; as
proposed by the Government of ILuxembourg (cf. article 26), The practice in the
United Kingdom, as described in the observation by the Government of that count:cy,;f

seems to be an admiseible application of the prinsiple,

ARTTCIE 18

/
United Stabtes of Amsricas/

The words "and documents should be omitted, as being confusing and unnecess

Observations on the commentary: The United States Government cannot sgree

with the statement that the inviolability applies to archives and documents,
regardless of the premisss in which they may be, Inviolability presupposes that .
archival material will be on the premises of the nigsion, in ordinary transit by
courier or sealed pouch, or in the personal custody of duly authorized officers
of the mission for use in the performance of their functions,

The Rapporteur congiders that the article as worded merely indicates that

the inviolability enjoyed by the mission's premisss and property also extends to
archived and documents, They enjoy this inviolability by reason of the fact that
the archives form part of the premises of the mission, just as the contents of “

D S ——

1/ Ibid., page 6l. T
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those premises and the missionfs documents form part of £he property of the
mission., The reason why archives and documents are mentioned specifically is to
emphesize the importance which attaches to them by virtue of their confidential
ngture, The provision is hardly capable of causing confusion; nor can it be
denied that the protection is due to the mission's documents regardless of their
whereabouts (e.g. a letter sealed with the mission's seal and sent by post).

SUBSECTION B
ARTICIE 19

S United States of America;/
The words toutes les facilités have been translated into English ag "full

facilities?”. Some indication should be given as to the scope and meaning of these
words. ; |

_ The Aapporteur considers that when a mission moves in for the first time or
changes its premises, there are ~ in an age when State authorities; sometimes by
acting as suppliers and sometimes by issuing permits, control a large part of &
nation'as economic activity and work -~ many cases in which the assistence of the
authorities of the receiving State can fecilitate the installation. .ssistance
may be provided in putting in telephones, for example, or, if building work has
40 be done, in obtaining the necessary licences and permits. Valuable assistance
may be glven, too, in the actual work of the missioﬁ, as for example activities
of the kind mentioned in article 2(d), in organizing study trips, etc. (subject,

of course, 40 the reasonableness of the request for services).
ARTICLE 20

n
, ' Australiaﬁ/ ‘

The article would appear to reguire a receiving State to treat the members
of all diplomatic missions equally. It seems thet equal treatment should be
oonditional upon reciproecity. " '

Switzerlanég/

The terms of the article are in agreement with Swiss practice. 'Thq princ1ple
of freedom of movement, subject to limitation only for regsonslof national security,

1 / Ibid., pege 62.
2/ Ibid., pags 7.

- ——nr

3/ Ibid.; page 44.
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i8 the logical consequence of the general principle of functional necessity.

United States of America—l-/

The article is so broadly phrased as to sanction the present practice of
certain Governments of restricting so extensively the travel of members of a
diplomatic mission as to render the right of freedom of movement and travel
illusory. The latter parﬁ of the article would require that travel controls be
applied without diserimination, The prineiple of reciprocity, however, is an
integral factor in matters of this nature. It would be preferable to have no

article on the .subject; rather than one which may give rise to abuse,

Netherlandsg/ ,
The principle of freedom of movement should be given a more prominent place :
in the wording of the article, whilgt the power to curtail this freedom should bei
kept within very narrow ‘limits. The final sentence of the commentary should be |
incorporated in the article itself. The Netherlands Government proposes the
following bext: | |
‘The receiving State shall ensure to all members of the mission
freedom Sf movement and travel in its territory., - Neirertheless, the
receiving State may, for reasons of national security, issue laws and
regulations prohibiting or regulating ths entry into specifically
indicated places, provided that the places thus indicated do not become
80 extensive as to i'ender fresdom of movement and travel. illusory."
The Rapporteur has no objection in principle to the text proposed by the
Netherlands Government but thinks it will be necessary to allow for bans on

travel not only to particuler places but also in whole zones., Even if the
exception may give rise to abuses; it is inevitable and it is nevertheless to
the good that the principle should be established. .

The questions of reciprocity and reprigals will be considered together with

reference to the whole draft when it is finally seen what form the codification
will take. ‘

1/ Ibid., page 62. ~ o .
2/ Ibid., £4d.1, page 15,
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\RTICIE 21
PARAGRAPH 1

Switzerlan&l/

It is a'consequence of functional nscessity that the obligation of the
receiving State to accord to the diplometic mission freedom to employ all
appropriate means of gommunication is limited in principle to the mission's
exchanges, on the one hand, with the Government'of the sending State, and on the
other?‘with the consulapeé under its authority within thé receiving State. It is
not really essential for the diplomatie mission to be able'to'use atl means of
direot.communicamion with;ﬁhevother diplomatic missions or consulates of the '
sending State situated in third countries. To grant*such facilities is not a
general international custom, and therefore this is done only in specific cases,
by virtue of a special agresment or by tacit agréement. In accordance with this
view, Swiss practice allows diplomatic couriers only for communication between
the diplomatic miseion and the Government of the sending State and alao, 88 an
exception, for communication between the mission end another diplomatic ‘delegation
of the sending State, but not between the mission and consulates of the sending
State situated in a third State.

Japang/

The right of consulates to communicate by means of diplomatie bag or diplo-
matic courier is not yet established in international law.

United States of Americag/

The United States Govermment is of the view that in a number of respects the
commentary on this article does not reflect existing rules of international law.

The Rapporteur considers that the Swiss Government is right in seaying that at
the present time the use by & mission of all the means of communication listed in
paragraph 1 1s recognized by internastional law solely for the purposes of the
mission's commnications with its Government and the consulates of the sending
State in the State or States to which the mission is accredited. An exténsiopﬂof

1/ Ibid., pege 44.
2/ Ibid., page 21.
3/ Ibid., page 62,
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this right to include also the missions and consuletes of the sending State in
third countries does not seem indispensable because such communications can be
made through the Ministry of Foreign Affairs of the sending State. The Rapporteur
would therefore have no objection to the amendment of the article in the manner

Belgiumy

Observations og_,-_p_a_ragré'ph (1) of the commentary., The Belgian Government can
accept this provision as a general rule. In view, however, of the saturation of
the wevelengbhs sultable for medium and long-distance communication, the Belgian
authorities would not be in a position, under present conditions, to grant
diplomatic migsions permission to employ such means of communicetion.

Japarrg/

The Japsnese Government also mentions the difficulties referred to by the

suggested.,

Belgien Government.
, United Iﬁngdonrg/

The .United Kingdom Government mekes no objection to the use of wireless
apparatus by foreign diplomatic missions for the purpose of communicating with
their respective governments. The missions concerned are not required to sesk any
gpecial permission or to obtain a licence to operate such installations.

Argentinay
The Argentine Government proposes that the lagt two sentencea of the
commentary on paragraph 1 should be inserted in the article as paragreph 5,
The iapporteur recommends the acceptance of the Argentine proposal, which
seems t0 mest. a need, '

Ibid., page 9.
Ibid., page 21,
dbid., 4dd,l, page 23,
.l.b.j:gr" page 4,
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Netherlandsl/
- The word "messages' should be replaced by the more usual term "dispabchesi
{French: messages).
The Rapporteur has no objection.

PARAGRAPH 3

Several governments comment on the reference to "artieles intended for

official use’, ‘
&witzerlandg/

The expression "articles intended for official use" may lead to misunderstanding -
There would be no way of distinguishing between such articles and "articles for
the use of a diplomati¢ mission’ which, under article 27, enjoy exemption from
Customs duties. The use of the expression "articles intended for officiel use™
would meke it impossible to distinguish between licit and illicit caonsignments.

For this reason, in Swiss practice, the diplomatic bag must contein only
official vorrespondence end doocuments, and no other articles whatsoever. It would
therefore be necessary, abt the very least, to give 4 restrictive definition of the
articles of a special nature which may be transported in the diplometic bag,
taking into account functional necessity, by using some such phrase as Marticles
of a confidential nature essential for the performance of the mission's functions®.

Belgiumg/

It does not seem desirable to extend the inviolability of the diplomatic bag
to such articles, The phrase should be replaced by 'offiscial documents'.

United States of Americai/

The United States Government concurs generally but recommends the addition
of a new sentence to pa.ragraph 3: Winy article which is radio-active may nét be
considered as an article intended for official use of s diplomatic misslonm, and
any diplomatic bag containing such an artiole may'bé rejected,” : S

1/ Ibid., Add.1, page 15.
2/ Ibid., pages 44 and 45,
3/ Ibid., pege 9

4/ Ibid., page 62,
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Netherlandsl/

The Netherlands Government proposes the following text for paragraphs 2 and
3: The diplomatie bag, which may contain only diplomatic documents or articles
intended for official use, ﬁay not be opened or detained". The Netherlends-
Government is of the opinion that it is desirable to define what is meant by
idiplomgtic doecuments” in the commentary., It takes the view that "diplomatie
documents”™ should inelude all documents sent under official seal or stamp. Hven
when the mission attaches official seals or stamps to private decuments it does

not exceed its authority, because in certain eircumstances it may be the mission's

duty to undertake the transmission of such documents in order to protect its
nationals abroad. ,

The Rapporteur consgiders that the criticism of the expression 'articles
intended for official uae' ;s justified and that it would be desirable to choose

a more restrictive expression like that proposed by the Swiss Government, which
would also cover the United States proposal, The Rapporteur has no objection,
either, to the redraftihg prbposed by the Netherlands Government, or to that
Government's suggested explanation of the expression "diplomatic documents',

Belgiumg/

The Belgian Government raises another linguistic point relating to the
commentary: "The diplomatic bag may not always take the form of a bag, especinlly
in the case of a large cdnsignment of documents or archives which may be trans-

ported in boxes, or even by motor lorry™.
The ltapporteur considers that this point should be dealt with in the commentary. i

' PARAGRAPH 4
‘ Belgiumg/
The Belgian Gpvérnment points out that the term "diplomatic courier’ is not
defined and suggests’the following definktion: "Any person who carries a diplomatic

bag and is furnished for the purpose with a document (courier's passport) testifying
to his status”, ' | | | | " '

1/ Ibid., 44d.1, page 15.
2/ 1Ibid., page 9.
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Switzerlandy

This provision does not appear satisfactory. The diplomatic courier does
not remain permanently in the receiving Stabe; his stay is limited to the period
of travel during which he exereises his functions. It 18 therefore enough to
grant him personal inviolability in the aotual exercise of his functions.

Proposed text: "In the exercise of his functions, the diplometic. courier
shall be protected by the receiving State. He shall enjoy personal inviolability
and shall not be liable to arrest or detention, whether administrative or judicial,
He shall enjoy no other privilege or immunity." )

Suggestion for a new paragraph: A special provision confirming the custom,
which 1s becoming more and more general, of entrusting the diplomatic bag to the
captains of the airceraft of regular airlines.

United States of Am@ricag/
It is suggested that paragraph 4 be revised to read as follows:
 UThe diplomatic courier shall be protected while in transit
in the receiving State or in the territory of a third State which

he entered with proper documentation'.

WetherlandsY

The second sentence of paragraph 4 allows of too extensive an application,
because it also accords inviolability to persons performing the function of a
diplomatic courier as sn additional function. This invio;ability should only be
accorded to peracns travelling exclusively as couriers and for a ‘particular
journey only. | Proposed text: ViTp case he travels exclusively as a diplomatic |
couri»er he shall enjoy personal inviolebility and shall not be lisble to arrest |
or detention, whether administrative or judicial'.

J apani'/

Obsgervation on paragraph {(4) of the commentary. With reference'to the ceptains
of commercial asircraft, the Japanese Govermment states thet such persong should

not be treated as diplomatic couriers in every case.

Ibid., page 45.
Ibid., page 62,
Ibid., 4dd.1, page 16.
Ibid., page 21,
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Chilei/ ;

It mighﬁ be advisable to QOngider extending the personal inviolability
of the diplomaiic courier to the captain or a member of the crew of a commercial
aircraft carrying the diplomatic bag; that immunity would exist only for the
duration of‘the‘journey and until the bag is delivered.

The Rappoiteur has no objection to the insertion of the definition proposed
by the Belgien Government either in the text of the article itself or im the
commentary'. |

&8 regards the protgction of the diplomatic courier and his inviolability,
the Rapporteur has the impression that perhaps the 1957 text goas a little
further than was intended and that an attempt will have to be made. to produce
from the three proposals submitted by the Swiss, Netherlands and United States
Governments a more restrictive text which excludes from the benefit of
inviolability the captain and members of the crew of a'commercial alreraft
in cases where the diplomatic bag is entrusted to one of them. '

It does not seem advisable to extend these privileges to such perasons.

The bag itself will always enjoy inviolability,

Proposed additional articles

Netherlandsg/
The Netherlands Governmént pointa out that subsections A and B do not
contain exhaustive regulations concerning all the Subjects which should be
included in themn,

l/ Ivid., 4dd.l, page 7
2/ Ibid., Add.l, page 16.
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1. There is Tfor instance, no express pi-ovision in the draft governing the
exemption from taxatlon of the missionts activities.

The Ranpor'beur considers that cases of such taxation should be extrenmely
rare. It is of course conceivabla that the recelving State mlght wish to
charge taxalion on the revenue received by the mission from duties and charges
on visas, for example., Such taxation would undoubtedly be in confliet to the
the nature of the activity in question. 4 provision to prevent such a development '
might be added to article 17.

2. The Netherlands Govermment points out further that it cannot be inferred
Prom the draft articles that, if the receiiiing State maintains different rates
of exchange, the foreign mission should be accorded the most favourable rete
of exchange, These, observatlons, the Netherlands Government goes on to say, may
induce the Commission to supplement its draft articles in this respect.

. The “epporteur considers that this cbservation is justified intrinsically
and by practice, and that it would be desi‘rabie t0 insert a suitable provision
in the draft. Since the measure in cuestion tends to facilitate indirectly
the functioning of the mission, the provision could be inserted in article 19,
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ARTICIE 22
Switzerlandl/

The personal inviolability of the diplomatic agent derives from the general
Princlple of :E‘unctlonal necessity, and that principle also serves to delimit it.

Umted States of America:g/

The composition -of the diplomatic staff requires precise definition (cf,

article 4).
chite?/

Paragraph 2. The terminology used in paragraph 2 might constitute a somewhat
undesirable departure from the Regulation of Vienna in extending the term "diplomati%
agent" to include the entire diplomatic staff of the mission. It would be better
to devise a more precise formula under which. only heads of mission would be descrih&,«;’:
as "diplomatic agents". Consideration might be given to the wording used in the ﬁ
Haveana Convention, which, in article 14, extends 1nv1olability "to all classes of

diplomatic officers".,
United Kingdon® - i
Paragraph 2 defines the term "diplomatic agent" and in the context of |
paragraph 1 appears to limit personal inviolability to this class of persons. It

thus appears to be in conflict with article 28, paragraph 1, It 1s suggested that
the drafting of artiele 22 be reviewed in the light of this apparent inconsistency. .

N e'bherlandsé/

If the definitions proposed by the Netherlands Government are adopted
paragraph 2 could be deleted,

Ihid., pages 45 and 46,
Ibid., page 62.
Ibide, Add.l, page 7,
Ibid., Add.l, page 23,
Ibid., Add,1, page 16,

S NN
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The Rapporteur considers that the difficulties connected with paragraph 2
would in fact disappear ilf the proposed definitions were adopted.

ARTICLE_23
Ji apan-)/.

(a) In relation to article 15, it is necessary to clafify the meaning and sédpe
of M“private residence" as distinguished from mission premises. For 'example,y it
i8 not clear whether the term "private residence" includes housing facilities for
the members of the mission furnished by a sending State.

(B) The provision of paragraph 1 is considered to be too absolute as in the case
. of article 16, paragraph 1, if not even more so. This is especially so in the
case of private residences of the members of the administrative and technical
staff of a mission. | ‘
(c) The provision of paragraph 2 should not be applied to immovable property held
" by a diplomatic agent in his private capacity.

United States of Ame‘ricag/

Paragraph 2 requires further c.onsideration.‘ For instance, no inviolability
would attach to a diplomatic agent's property, papers and cprrespondence pertaining

to a commercia_l venture in the receiving State.
NetherLands?

Along the same lines, thé Netherlands Government proposes the following bext:
"His papers and correspondenoé and, subject to the provisions of article 24,
paragraph 3, his property likewise shall enjoy inviolability."

United Kingdomﬁ/

In the commentary, the inviolability is described as extending to the diplomatie
agont's bank account, It is assumed that this has reference to the freedom of
such accounts from exchange control measures. It is suggested that the polnt be
made clear in the text of article 16, -

1/ Ibid., page 21,
.‘3/ Ibid., page 63.
3/ Ibid., Add,1, page 16,
4/ Ibid., Add.L, page 24.
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. Comnent by the Raoporteum Paragraph 1, Tor the terminology employed in

articles 15, 16, 17 end 23 in relation to the premises used by the mission and
1ts members, see the explanations given under article 15.

Some explenation is also necessary concerning the scope of the provision in
cases in which the diplomatic agent has several residences (e.g. a country house i
which he retires for recreation) in addition to his usual residence. Since the
inviolab:.li’c.y attaches to the person of the diplomatic agent, it is natural that
his country residence should also enjoy 1nviolablllty. o |

The other observations of the Japanese Government have already been dealt witl
., elsewhere, ' :

'Pareéraph 2. As several Governments have pointed out, this paragraeph requirs
some more specific provisions, ~The question is: to what extent should the articl
make Ileserva.tions for exoeptions‘to the exemption from the jurisdiction of the
receiving State (article 24)% It seems natural that these excei:\tions should bea
valid likewise in the cage of property. So far as documents and correspondence &r
concerned, the application of the-same exceptions might jeopardize the oonf-identia’s"
nature of the documents and correspondence. These exceptions should therefore net
be applied. In these circumstances » the wording proposed by the Netherlands
‘GOVernment could gerve as a basis for the amendment of the article, ,

In its observations the United K:Lngdom Government assumes that the remark in
the commentary to the effect that the inviolablllty of property applies also to
bank accounts refers to the freedom of such accounts from exchange control measure:
This assumption is correct, but the commentary also contemplates all the cther y
effects of the inviolability of property, in conformity with article 16, A note ,
to this effect might be inserted in the commentary. |

ARTICLE 24

PARAGRAPH 1

l

Luxembourg""

The emumeration not only appears to be superi‘]uous but also carried with it
the danger of a restrictive mterpreta’cione In some countries there are still !
other types of jurisdlction besides the three forms listed, inc

luding commercial
courts, labour jurisdictions and social

security jurisdictions, which are neither

2

Y/ Ibid., page 26,
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civil nor administrative, = Consequently it would be preferable to lay down the
general rule of imnrunity from jurisdictlon at the outset, without further specification,
and to let it be followed by the three exceptions listed under (a), (b) and (c).
The Rapporteur considers that it is of some value to mention the three kinds
of- jurisdiction to which the article refers, in order to emphasize the point,
among .others, that there is no exception so far as criminal jurisdictioh is
concerneds. - It may be noted in the commentary that the terms employed includé
also gpeclalized jurisdictions.

The exceptions
PARAGRAPH 1 (a)

Y

Japan

It is desirable that this provision be interpreted so as not to inelude the
residences of which the diplomatic agent might be the owner in his private capacitys

Ne‘therlandsg/ |

The Netherlands Government considers that paragraph 1 is tautologlcal, and that
a Yreal action" in English law is not gquite synonymous with an gotion réelle in
continental law,

It suggests the following wording: "An actlon jin rem relating to immovable
property situsted in the territory of the recelving State, unless held by the
diplomatic agent on behalf of his Government for the purpose of the miasion.!

The Rapporteur considers that this seems to satisfy the Japanese Government!s
wishes. The Rapporteur has no objection to the Netherlands observation,

PARAGRAPHS 1 (b), 1.(c)
United States of America}/ ,

The United States Government considers that these exceptions are not at
present recognized under international law and that the only exception should be
the one mentioned under. (a), which relates to actions in rem rather then to sctions . -

in EgrﬁQnMQ

1/ Ibid,, page 21.
2/ Ibides Add,l, page 16,
3/ Ibid., page 63.
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The Repporteur considers that while exceptions (b) and (¢) cannot be gaid to
be sanctioned by international law, they cennot, on the other hand, be said to be i
in conflict with international law, The Commission accepted exoeption (b) on the
basis of the following considerations, In cdses where the courts of the recelving
State are noi'inaliy competent to decide disputes concerning the suecession to an
estate, it will be necessary in many cases for all the interested persons to be
parties to the judi'oiél proceedings, - If in such a case a diplomatic agent is ‘
an interested party, the consequence of his being able to claim immunity from jurisdictif;
would be that the settlement of the estate would be held in abeyance - hardly a desiratl:
state of affairs. In case (c), the considerations were as follows. A condition
of the exerciase of a liberal profession ér commercial activity must be that the client
should be able to obtain a settlement of disputes arising out of the professional '
or commercial activities conducted in the country, It would be quite improper if
a diplomatic agent, ignoring the restraints which his status ought to have imposed
upon him, could, by claiming immunity, force the client to go abroad in order to
have the case settled by a foreign court. ‘ |

The Rapporteur concludes that ths position reflected in the text should be
maintained, . :

PARAGRAPH 1 (b)
LuxembOurg‘l/

It should be specified that the succession must be one for which the courts of
the receiving State are competent.

The Rapporteur agrees,

PARAGRAPH 1 (o)
Australiay '

The expression "commercial activity" appears to require some definition,

The Rapporteur points out that the use of the words "commereial activity" as ‘
part of the phrase "a professional or commercisl activity" indicates that it is m
not a single act of commerce which is meant, by a continuous aotiirity. .

A reference in the commentary would seem to be sufficient,

Y Ibid., page 2.
.2./ Ibid,, page 7,
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Chile-l/

The situation contemplated in this sub-paragraph appears very unusual and is
in any case inadmissible by virtue of the very nature of diplomatic functions,

PARAGRAPH 2
Belgium-g/

The exception provided for in article 24, paragraph 3, might perhaps with -
advantage be included in paragraph 2. Paragraph 1 covers all types of proceedings.
The immunity provided for by parasgreph 2 is of so sweeping a nature, however, that
it might be taken to apply even in the cases covered by the exceptions in paragraph 1,

Netherlands?

For greater clarity, paragreph 2 should read as follows: "A diplomatic agent
is not obliged to give evidence except in the cases coming under sub-paragraphs (a),
(b) and (c) of paragraph 1."

The Rapporteur agrees.

PARAGRAPH 3
J apairé/

It 1s desirable that the term "execufion" be interpreted to include both
administrative (against a delinquent texpayer, for example) as well as judicial
executions. . ' '

The Rappoxjﬁeur observes that 1t should be sufficiently clear that the
ireferance here is to the execution of the decisions of» all the Jurisdictions

" hentioned in paragraph 1, to which the paragraph refers.
PARAGRAPH 4
Luxembourgi/

The Tuxembourg Government approved the idea on which this paragraph is based.
In order to fill the gap, which is detrimental to the interests of third parties,

L/ Ibid., Add.l, page 8,

2/ Ibid., pages 9 and 10,
3/ Ibid., Add.1, page 16.
4/ Ibid., page 21,

5/ Ibid., page 27,
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1t would seem desirable to include a provision vesting competence in such a ocase in’
the courts of the sending State, notwithstanding any provision to the contrary in

the laws'of that State. Secondly, it would seem advisable to point out in this {
article that the Government of the recelving State always has the right, in the
1nterest of: persons under its jurisdiction, to approach the mission or Government

B concerned when 1mmun1ty from jurisdiction is applled. Such right of political b

e

~action might appear to be automatic in this casej nevertheless, it would seem ;
advisable to make express reservations covering this possibility, in order to- ;
prévent,a misaion from refusing even to engage in discussions. The Luxembourg ;
Government proposes that the last part of this article should be re-worded as f
follows, ' :

",. If, under the provisions of the internal law of the sending State, the
diplomatic agent is subject to the Jurisdictions of the receiving State and |
the sending State does not waive the immunity from jurisdiction of the agent, !
the latter shall be subject to the jurisdiction of the sending State, )
notwithstanding any provision to the contrary in the law of that State. i
In such case, the competent court shall be that of the seat of the Government :
of the sending State,! ¢

It is proposed that a paragraph 5 readlng as follows should be added:

"5, Immunity from jurisdiction shall be without prejudice to the right of :

the Government of the receiving State to approach the mission or Government *

having jurisdiction over the agent concerned for the purpose of protecting

its interests or those of its nationals.™ :

Sw1tzcrland“/ . ;

Second sentence; It would seem to be pre¢erable to allow each State to settlei
this question as it sees fit, The sentence should therefore be deleteds  Accordiy
to the modern theory of functional necessity, which has replaced the exterritorial
theory, the diplomatic agent is domiciled in the receiving State.

ﬁnited‘States of Americag/

The United States Government suggests that the last sentence of - paragraph 4
be deleted, ' ’

Ibid., p&ge 46.

Y/ | U
2/ Ibid., page 63. - 2 ;f
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NetherlandsY

The ﬁurpoae of this paragraph, viz. to guaranﬁea that there will always be &
court of the sending State competent to exercise jurisdiction over the diplomatie
agent, is not realized if the exercise of this jurisdiction is made dependent on
the law of the sending State. The words "to which he shall remain subjeoﬁ in
accordance with the law of that State' must therefore be deleted.

The Rapporteur observes that if it is decided that the draft should take the
form of a convention, the idea that the sending State should co~operate by making
the diplomatic agent subject to the jurisdictlon of one of its courts should also
be adopted. |

The Rapporteur 1s therefore in favour of retaining the last sentence.

The Rapporteur has no objection to the Netherlands amendment.

Swedeng/

The Swedish Government asks what is the position of a diplomstic agent who
has left his diplomatic post with respect to disputes which date back to his sojourn
in the receiving State.

In the Rapporteur's opinion the provisions-of article 31 answer this question
unambi guausly.

ARTICLE 25
Suitzerlandz/

The rules are in conformity with existing law, as are the remarks in the
commentary. ‘

United States of Amerioaé/ _
Paragraphs 3 and 4 recognize implied waivers. This is inconsistent with the
accepted thoory that the immunity is for the benefit of the Government concerned,
not of the individual, Fcr various reasons, the sending State may object to one
of the members of its mission becoming involved in judicial proceedings in the
receiving State.  Accordingly, the United States Government is of the opinion that,
in each oase, there should be an express waiver of immmity by the sending Stete.

1/ Ibid., Add.1, page 17.
2/ Ibid., page 35.
3/ 1Ibid., page 46.
4/ Ibid., page 63,
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Luxembour g'y .

It is not lvery olear in each case who has the right to wailve immunity and who
may validly notify the waiver. The difficulty originates in the fact that the
diplomatic agent is the sole qué.lified representative of the sending State in i
the receiviﬁg State and it is difficult to see who, except the diplomatic agent
himself, could notify a walver on behalf of the sending State,  The text proposed
by the Commission carries with it the danger that immunity may be invoked in ;
proceedings initisted or consented to by a diplomatic agent on the pretext that ?
the walver was his persorialactioxi and not the action of the sending State.  Such.
an attitude would be contrary to good faith.

The provisions of the article should be arranged in the following sequences
first, the article should lay down the general principle that immunity may be
walved by the sending State; secondly, it should add that the diplomatic agent 1s
presumed to be qualified to notify such waiver; thirdly, it should require the

v

waiver to be express in the case of penal prodeedings,iwhereas in all other proceedin@i :

it may be implied,

If it was folt that this presumption might lead to further diffioulties, it
would be well to consider a variant under which certain limitations would be placed
on the retracting by the Government concerned of a waiver made bjr its agent.

The Iuxembourg Government repeats the observation that the penal and eivil

Jurisdictions are not the only ones (see article 24)e The Government proposes
the following text.

ul. Tht? immnity of diplomatic agents from jurisdiction may be wailved by
the sending State. Diplomatic agents shall be presumed to be competent,
in proceedings in which they are concerned, to notify the waiver on behalf
c(:é‘ tl‘xe :and%ﬁg State., : ~ S
ariants e immnity of diplomatic agents from jurisdiction may be waived
by the sending State. Diplomatic agents shall bejcompetent y In groceedings
él’tl which they are concerned, to notify the waiver on behalf of the sending
ate, ) The Government of the sending State shall not revoke the waiver
unless it can show that the diplomatio agent was not free when he made the

g:i:ix)- or that the waiver is prejudieial to the interests of the sending

"2. In penal proceedin 5 be offect -
edings, waiver must always be effected oxpressly. In
all other cases, the waiver may be express or implied, An iﬁplieéy waiver

is presumed to have occurred," ote (th
. e rest of the text
that paragraph 4 becomes par;. graph 3) . e §x unchanged, except

1/ Ibid., pages 28 and 29,
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‘ Sweden;/

The stipulation that & waiver of immunity must always be effected expressly
by the Government of the sending State seems to go beyond what is generally
regarded as sufficient under present international practice, namely that the head
of mission waives the immunity of the other persons belonging to the mission, It
would seem that it is a matter between the head of mission and his Government

whether the latter's express consent 1s necessary in such cases or not,
United Kingdong/

In eriminal proceedings the United Kingdom Government would not insist on
walver being effected by the Government of the sending Statey walver by the head
of mission would be regarded as adequate, assuming him to have the necessary

authority to make it.
The Rapporteur points out that most of the Governments which have commented on

the matter maintain that an express waiver by the Government is in no case necessary.
Only the United States Government maintains that an express waiver by the Government
is necessary in each case. The majority opinion seems to reflect correctly what is
at present the general practice, but a Government is of course always free to
instruct its heads of mission that it reserves the right to mske a walver by

express act. For the purposes of a convention, the Commission's draft seems to

be an acceptable compromiseo

Union of Soviet Socialist Republicsz/

It would be advisable also to provide for arrangements for the walver of
immunity from administrative jurisdiction and to stipulate that such waiver mgt
be stated expressly.

The Rapporteur considers that paragraphs 3 and 4 should be slightly amended
so as to bring administrative proceedings within the scope of the article.
Paragraph 3: "In civil or administrative proceedings, «so"

Paragraph 4 ",,. in respect of civil oﬁfadministraﬁive proceedings...".

Ibid., page 35,

_]_:‘b_éidgn Adgsl, page 24«‘1
Ibid., Add.1l, page 20.
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With reference to articles 26 and 27, and particularly the latter, it should
be pointed out that on the subject of priv'ileges,.granted in what may be called fiscal
matters, Governments hold different opinions., It is debatable whether, or at any
rate ﬁo what éxﬁent, the subjéct is governed by any rules of international law and
whether the concessions are not rather granted as a matter of courtesy. Adhering |
gtrictly to the prineiple of ﬂmotioﬁal necegsity, one might gay that the advantages 1
granted are not necessary for the purpose of the diploinaﬁic agent's performance |
of his funetion and that the effect of their abolition would merely be to transfer,
in one form or another, to the sending State or to the diplomatic agent himself
the economls burden which those advantages represent for the receiving State. On
the other hand, however great the variations in practice may have been, these
advantages have entered into current practice; and it must be admitted that they
have made a not unimportant contribution to the efficient functioning of the
diplomatic machinery. _

In the codification of the law on this subject, the choice lies between two
courses: elther the codification attempts to create a uniform system by establishing

the advantages at a reasonable level, which should not be too low, or else it
ostablishes minimum advantages, leaving it to individual States to agree on higher
advantages subject to reciprocity, .

Even if the first alternative is chosen, reciprocity clause may be necessary.

In his first report, the Rapporteur chose the first course ’ assuming that the
economic burden - even after allowance for the inorease in diplomatic gtaffs -
would not be excessive and that the receiving State would receive the same
advantages for its representatives in foreign countries,

The question of reciprocity can usefully be dealt with after the individual
articles have been considered,

ARTICIE 26

General observations

Switz erlandl'/

In general agreement with Swiss practice.

1/ Ibid., page 46,
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United States of AmerioaL(\

Some of the provisions of this article conform with requirements of

Belgiuma/

It is proposed, as in the case also of article 17, that the word "reglonal®

international law, others do not.

be inserted,

It should also be made clear that the text refers only to taxes levied in
the recelving State, '

The Belglum Government suggests that the article should begin with the
following wordss - "Provided that he is not a national of the receiving Stete,
personal or real, national, reglonal or local, save vu."

The Rapporteur has no objection.

Gomments on the various exceptions

- The Govefnment of Luxembourg proposesz/ a new text for the whole article:

"1, A diplomatic agent shall be exempt from all dues and taxes,
personal or real, national or local,. save: ,

(a) Duss and taxes on private immovable property, situated in the
territory of the receiving State, held by the diplomatic agent
in his private capacitys ‘

(b) Dues and texes on income which has its source in the receiving
State .and on property other than the furniture apd personal effoots
of the diplomatic agent and his family which is situated in the
sald Statej - |

(¢) Charges levied for specific services rendered.

"2, The exemption provided in the first paragraph does not include
reimbursement of indirect taxes incorporated in the price of goods which are
ciroculating freely at the time of purchases

"3, Exemption shall be granfed in respect of estate,‘Successibn or
 inheritance duties, except in the case of immovable property situated in

_.-_l;/ ‘Ibign, page 640 :
2/ Ibid., pages 9 and 15,
2/ Ibido ’ page 30.
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the territory of the receiving State and movable property, other than the
furniture and personal effects of the diplomatic agent and his family, which
are situated in that State. This regulation shall be applicable to estates,
suocessions or inheritances left or inherited by the diplomatic agent or

by the members of his family who live with him." :

Sub-paragraph (a)

Ji apan-l“

H
g
!
i

Clarification of the meaning of the term "indirect taxes" is desirable.
Belgiunra/

As the concept of direct or indirect taxation is difficult to define with
absolute precision, the article cammot apply to such taxes as registration, sourt
or record fees and mortgage dues and stamp duty. Nor can it apply to taxes

assimilated to stamp duty (taxes on transactions). %
, Luxembourgz/

 As & rule exemption from indireet taxes should alsgo be granted, but subject
to a limitation: "it does not appear feasible to grant reimbursement in respect

of duties incorporated in the price of goods if such goods are circuleting freely
at the time of purchase", 4
The Rapporteur proposes the addition of the words: "included in the price",

Sub-paragraph (b)
Luxembourgg/

The words "and not on behalf of his Government" seem to be superfluous. In

the Rapporteur's opinion these words reinforce the sense and therefore serve soms
purpose.,

N e#herlandsé/

- With regard to the exceptions in sub-paragraphs (b) and (d) the question arisss
vhether dues and taxes on income deprived from private' imovable property are covemﬁz
by the one or by the other of these sub-paragraphs. In the léutter cage all such %
income would be taxabls whereas in the former case duss and texes can only be

Y Abid., page 22,
g/ M‘, p&ge 130
2/ M" page 29'
4/ Ibid., Add.1, page 17.
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levied on income derived from property held by the diplomatic agent in his private
capacity. On this peint the text of the draft should be clarified,

United Kingdomy

See observations conderning article 17,

. As was Indicated in the comments on article 17, the United Kingdom Government
does not recognize the title of a diplomatic agent to enjoy as of right exemption
from local (i.e. municipal) texation (known in the United Kingdom as "local rates")
thoizgh a partial relief from these charges may be given on a basls of reciprocity.
No distinction is made in this connexion between property occupied for diplomatic
purposes (1.e. the residence normally occupied by the diplomatic agent in his
diplomatic capacity) and property ocoupied by the diplomatic agent for purposes of
~ private relaxation, In the matter of Income Tax Schedule A (which is concerned with
the taxation of profits deemed to accrue to the taxpayer from the ownership of
property) the practice of the Government 1s to regard the residence in or near
London of & member of the diplomatic staff as occupled for diplomatic purposes and
as qualifying for exemption from tax. A second residence, and the residence of
members of the non-diplomatic staff, are not regarded as ocoupled for diplematic
purposes and do not qualify for exemption, but the individual is entitled to olaim,
a8 an offset to the assessment, any personal reliefs from tex to which he may be
entitled under the provisions of the relevant United Kingdom legislation,

So far as the comuex{ts of the Netherlands Government are concerned, the
Rapporteur points out that sub-paragraph (b) refers to taxes and dues levied directly
on immovable property, independently of income, whereas sub-paragraph (d) covers
also income. from immoveble property. In sub-paragraph (d) the same exception
should be made as in sub~paragraph (b).

As regards the comment of the United Kingdom Government, of, the remarks
under artiole 17, o

Luxembourgg/

The effect of this provision would be to make the tax system of the recelving
State applicable to estates, successions or Ilnheritances left by the diplomatic agent
or by the members of his family who live with him, This seems absolutely inadmigsible.
The Luxembourg Government believes that, as a matter of principle, tax imminity should
be recognized in respect of estates, sucoessions and inherltances, but that the
imminity should be limited by an exception applying to immovable property situated in

YV Ibid,, Add.1, page 24
2/ Ibid., page 9.
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the receiving country and to movable assets, except the furniture and personal
offects of the diplomatic agent and his family, situated in the same country,

Ne’cherlands*/
According to the laws of many countries, including the Netherlands, a diplomat
agent is deemed to remain domiciled in the sendlng State for the purpose of levying -
estate, succession, or inheritance duties, Therefore, it should be provided that |
the death of a ‘diplomatic agent does not give rise to the levying of estate, . ‘
succesaion or inheritance duties by the recéiiring State, except with regard to
property situated in that State, : ( : f‘
The Rapporteur conslders that, in the matter of estate, succession or inheritaf;uf%

duties a distinetion must be drawn between the estate of a person enjoying diplomatﬁf
inmunity (e.g. the wife or children of the d:.plomatlc agent) and the estate of 50%!
other person not enjoying this immunity. In the former case, the receiving State ?
would not be entitled to charge succession duties (howesoever designated) except on;%
assets situated in the countrys in the latter case no exemption would appear to be
Juetified, The text should be amended to cover the first case. Article 31 or thew
commentary thereto should mention the case of the estate left by a deceased diplomakgﬁ

agent, The rule in such a case should be the seme as in the case referred to abov

Sub-paragraph_(d) :
| Lﬁxembourggy _ |
This sub-paragraph should mention, in addition to income which has itse source ¢

in the receiving State, property which' is situated in that State, in order to oover

the casgse of & tax on capital on funds invested by the diplomatic agent in the .
recelving country. 1 !

&
&

The Rapporteur gathers that what the Luxembourg Government has in mind is the /

taxation of funds invested in the recelving cou.ntry. The comment would appear
to be Justified, '

1/ Ibid., Add.1, page 17.
2/ Ibid., page 29.
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Sub-paragraph (e)
Chile L/

Under Chilean administrative lew, dues or charges (tagss) are a type of
tax presoribed as remuneration for special services rendered for purposes of
public utility. Consequently, the "personal dues" referred to at the beginning
do not exist under the Chilean system of taxation, so that it would be lmpossible
to indicate which are the personal dues from which diplomatio agénts are exempl,
and in what ways they differ from ths charges referred in sub-paragraph (e), from
which thogse officimls are not exempt.,  Sub~paragraph (o) éhcl)uld‘be deleted.
The exceptions should include taxes designed to rsmunerate specific services
and also benefits under social welfare leglslation in reSpect of domestic staff
recruited locally. A k

In the Rapporteur's opinion Sub-paragraph (o) is entirely in keeping with
the provision which the Chilean Government seems %o wish inserted. In view of
the systems in force in-'most countries, there can be no question of deleting the
- other exoaptiona. ’ ‘

The question of sooial legislation will be dealt with after a new article
proposed by the Luxembourg Government has been quoted. ’

The advisablility of adop’oing the text proposed by that Government y with
certain amendments, might be dlscussed.

Provosed new article "
Union of Soviet Socialist Republics & -
It should be provided that diplomatic agents are exempt from all persopal
gbligationg in the form of services or peyments. Thls type of exemption is
| generally recognized in international law and international practioa.
The Rapporteur considers this comment justified, an articla on the subject
night be inserted elther before or after article 26. S

V Ipid.. Add.Y, pege 8
2/ Ibids, 4dd.1, pege 20
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ARTICLE 27
~Belgium

The Belgian Government proposes that article 27 should read as follows?

"1, Thé receiving ‘State shall, in accordance with such
regulations as it shall presoribe, grant exemption from Customs
duties and from all prohibitions and restrictions in respect of
the import or subsequent re-export of: ' .

(a) articles fdr'thé’officiél’use of a diplomatic mission;

(b)‘ articles for the personal use of diplomatic agents,
" ‘the administrative and technical staff of a mission
- and members of their families belonging to their

respective households, ineluding articles necessary
to their establishment. '

%2, The personal baggage of diplomatic agents shall be exempt

from inspection, unless there are serious grounds for presuming that

-~ it contains articles not covered by the exemptions mentioned in this
artiele. Such inspeetion shall be conducted only in the presence !
of those concerned or in the presence of their authorized representatives.:

"3, For the pﬁquses_of paragraphkl, the expression 'Customs
dutles’' shell mean all dues and taxes payable on imports or re-sxports.

",. The provisions of this article shail not apply:

(2) to articles traffic in which is specifically prohibited
by the law of the receiving State for reasons of public
morality, safety, health or order:

(b) ‘to persons who are nationals of the receiving State or
who engage in any professional or gainful occupation in
the said State.n - | o |

This proposal is made for thé followiﬁg reasons:

{a) The existing text is insufficlently ‘explicit regarding the exemptinn
vhieh the draft ig apparently intended to embody. It will be seen
that, unless the expression "Customs duties" is defined, such taxes or

dues as may be assessed on a basis wholely unconneeted with the Customs

L/ Ibid., page 10
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prineiple. (e.g. excise duties, consuniption taxes, transfer taxes and
the like) will remain appliceble. Furthermors, restrlctions of certain
kinds (e. g. economic quotas) will not be removed.

(b) ‘It is general practice for the recelving State to lay down
regulations for the grant of Customs exemption. Such regulations cover,
for instance, the form of applications for exemption, the services assigned

- to deal with them, the import routes ete., and, where applicable, the health
formalities to be complied with, the conduct of plant pathology inspections '
and the like, ‘ ‘ '

(c¢) Paragraph 1(a) should specify "for the official use of a diplomatic

mission" so as to conform with the many similar texts on the subject. |

(d) Exemption is out of the question for members of the diplomatic
corps who are nationals of the receiving State or who engage in a profession
or gainful occupation therein,

(o) Since there can be no question of granting privileges in respect
of articles traffic in which is vspecifically prohibited by the laws.of the
receiving State for reasons of public morality, safety, health or order,

a proviso to that effect should be included in article 27,

PARAGRAPH 1

Japan l'/

Clarificatioh of the meaning of "Customs duties" is d‘esirable. ,

It is also desirable to modify this article so that it may bs possible to
restrict or prohibit the use of the articles imported without Customs duties
for purposes other than thosse for which they were imported, such as re-sale of
these articles to persons not erititled to diplomatic immunity.

Switzerland 2/

It would be advisable to include in_the actué;] ﬁ of the Convention &

gensrsal reservation under which the receiving State would be able to imposa

certain restrictions, in order to avoid possible abuses.

1/ Ibid., page 22
2/ 1Ibid., page 47
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Some of the restrictions imposed by the Swiss Government are cited; for
example,‘diplomatic,agents who are not heads of mission may import the furniture
required for their initisl installation duty-fres, provided that 1t s imported
within one year of their transfer and is not sold for a period of five years
thereafter. ,

One dutyefroe car may be imported every three years.

| It‘would‘Be‘advisablo to mention in the. text of the Convention itself that
the prohibltions and restrictions on import and export should not interfere with
the cugstomary treatment accorded with respect to erticles intended for a diplomatioc
agent's personal use, as stated in paragraph (5) of the commentary. It is,
however, understood that such a provision would refer only to economic and
financial measures, and that prohibitions and restrictions in the interests of
public welfare, such as health protection, would still apply.

United States of America l/

If the term "diplometic agent" refers only to an individual recognized in
an officer status, this paragraph conforms with United States practice in the
natter.,

Netherlands g/

Paragraph 1: the Netherlands Government wonders whether the Commission
only exemined the traditional practice of States or also discussed prevalling
economic conditions when it drafted the provision exempting from Customs duties
all imported erticles, even those destined for purely privete use, It might
be useful if the Commission reconsidered its draft from this point of view and
inserted a relevant observotion in the commentary to this article.

Chile Y

Chilean legislation lays down certain restrictions. Consideration might
be given to a formula whereby any State may establish a quota system for the

exemptions enjoyad by dlplomatic offlcials, in whlch case other countries might
act on a basis of reoiprooity.

1/ Ibid., pege 64
&/ Ibide. Add., page 17
3/ Ibids, Add.1, page 9
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The Rapporteur notes that several of the questions raised in the observations

" are answered in the commentarys he agrees, hovever, that it may be of advantage

to incorporﬁte some of these observations in the text of the draft convention,

The provisiohs,proposed by Belgium - and in particular paragraphs 1, 3,apd L -

do not diverge in substance from the Commission's intentions and, furthermore,

they satisfy all the other observetions made., Accordingly, the Ooﬁmi§Sion might 

consider whether the Belgium text would not be a good basis for the ‘drafting of »

the erticle. Its paragraph 4(b) introduces e new rule. Possibly this provision

ié not necessary; in the case contemplated, the proper solution might well be

merely to secure the recall of the person cqncerned or to deelare.him porsons

non _grata.
PARAGRAPH 2

v

Apart from some slight drafting changes, the text of the Balgian proposal ‘
is the seme as that of the draft. c L e ;;,ig

2/

Belgium

o L
S E

Japan

It is desirable to modify this article so that anainSpectibh:ﬁiéhﬁ éisqkb{i"f
conducted even though without "very serious" grounds. e

Switzerland

On the basis of reciprocity, heads of missions and their families are
entirely exempted from Customs control whereas other diplomatic agents are
normally subject to the controly in practice, however, the Gustoms:authoritias
are lenient. | R

United Statos of Ameriaa&Z,

Paragraph 2: It is the view of the United States Government that exemption
from inspection is accorded as a matter of courtesy, and not because it is'a

requirement of international law.

1/ Ibid., page 10
2/ Ibid., page 22
3/ Ibid., page 47
4/ Ibid., page 64
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‘ Y
Netherlands
- Paragraph 2: The Netherlands Goﬁernment objects to this provision. The
" exemption from inspection is practically mede illusory by what is further laid
down in this padagraph. = In its opinion this provision should be analogous %o
the one eontained in ertiele 21, paragraph 2, dealing with the diplomatic bag,
and should be worded as follows: "The personal baggage of a diplomatic agent,
which mey contain only articles covered by the exemptions mentioned in paragraph 1,
shall be exempt from inspection", ' '

In the Rapporteur's view, the exemption from Customs duties granted to the
diplomatic‘agent is never totaly it would accordingly be excessive to request
total exemption from inspection, for it is part of the normal functions of the
customs authorities to exercise the right to inspect for the purpose of satisfying
themselves that import and export regulations are observed. The only possible
argument in favour of total exemption would be that it is essential to the dignity
of the diplomatic agent., But that dignity cannot suffer from so attenuated a
right of inspection as that contemplated in this paragraph. On the other hand,
there is no ground for the type of amendment proposed by the Japanese Government,

Personal baggage is that which zccompanies the person end which should, as
a rule, contain only his-personal effects,

ARTICLE 28

This article has been much criticized, mainly because of the number of persons
to whom the privileges are granted. The question of the status of persons who
are nationals of the receiving State has also elicited some comments.

Genera vation
YA
Sweden

In some respects paragraph 1 goes further then certain provisions of Swedish
law; but the Swedish Government does not wish to suggest any changes in the text
at this stage.

L/ Ibid,, page 17
&/ Ibid., page 35
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Switzerland
This provision introduces several innovations which require carseful study.

United Stotes of America

In the United States only officers and members of their families whose
names are included in the diplomatic list enjoy certain privileges, in the
absence of'raciprocal arrangements. o

Other Governments may be of the obinion that the granting of diplomatic
immunities to subordinate employees of a mission for other than officlal acts
18 not required under international law. ' o

A careful and precise statement by the International Law Commission &s to
the privileges, immunities and exemptions to which the various categorias of
officers and employees of a mission should be considered entitled would
materially contribute to the betterment of relations between governments.

The United States Government hopes that the Commission will be in a
position to mske such a statement.

PARAGRAPH 1
(2) Members of fapily
Switzerland

In‘Switzerland, the family cirele enjoying privileges and immunities is
limited to the spouse and minor children and, in the case of heads of mission,
to perents and parents-in-law., The advantage of this system 1s that it avnids
abuse and controversy, while not precluding the recelving State from making

&/

exceptions in speclal cases.
Belgium

In Belglum these privileges and immunities are granted only to the wives
and children of diplomatic agents and of administrative and technical staff,
and to no other members of their families, ‘ '

Y/ Ibid., page 47
2/ Ibid,, page 65
3/ Ibid., page 47
A/ Ibid., page 11
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The Rapporteur notes that, anéording Yo practice, the privileges granted
to a diplomatic ngen’o are extended to certain persons who are members of his
family and belong to bis household The group comprising "members of the
family" is not very clearly defineds but it is not denied that it comprises ab
least his wife and his minor children.t Although it cannot be affirmed with
the same certnin‘oy that this is a rule bf international law, there are strong
arguments for including in the famlly other persons belonging fo'the,h'pusehold,
as is stated in parasgraph (8) of the commentary on the draft‘article. _If the
codification tekes the form of a convention, the Commission should recommend
this extension as a step in the direction of the progressive development of
international law., ' .

(b) Adminigtrative ang__‘_qg,qmgj;ggl_‘ staff

Belgium

v/

Accov'dn.no to the Belgian memorandum, the privileges are granted to admin- ‘

lstrative and teohnlr‘al staff and to their wive; and children.
2 .

L&

Switzerland

Administretive and technicsl g‘ggfﬂ would be placed in every way on thg
same footing as diplomatic staff.  In S;Jitzerland, staff in this categor'y
enjoy immunity only for acts performed as part of their official functions and
are accorded only limited Customs privileges. It would therefore be preferable
to maintain the present Juridical, sifun’oion, in which the receiw}ing State may
accord certain facilities at its o‘u‘.sc’ret:i.ongz The proposed innovation might'
contribute to the inordinate growth of diplomatic missions and lead to abuse.
Moreover, such a system would make it more diffi.cn.lt to appoint nationals of".
the receiving State as members of the administrative and techniecal staff,

United States of America

4 Immuna.ty from ,]urisdlction is grantsd to all officers and amployees of a
-diplomatio misgion in Washington who have been duly notified to and accepted
by the United States in such capacity, as well as to their families..

1/ Ibid., page 11
2/ Ibid., page 48
3/ Ibid., page 65
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The United States, Just as other Governments, does not extend immunity to
those whose names are not included the diplomatie 1list, except for certain
exemptions from Custom duties granted on a basis of reciprocity (on first

Vs

Argentina

arrival),

As the Commission itself has observed, there is no uniformity in the
granting of diplomatic privileges and immunities to technical and adminis- -
trative staff, In order to try to prevent possible objections with regard
to privileges, it is proposed that such equal consideration should be granted
in accordance with the reguletions established under local legislation,
subject to reciprocity.

Union of Soviet Socialist Republics

It would be advissble to provide in article 28 that, by cgreement
between the States concerned, pg1zilgggg_ggg“;mmggiﬁégg_mgx_pe extended on
a&gﬁﬁ including the pg1xQgg_ggzxgnﬁg_gg_jhg_hggg or members of the mission.

Czechoslovakia

The range of persons enjoying diplomatic privileges is broader than
that generally recognized. The Czechoslovak Government therefore believes
that the question of the grant of immunities to non-diplomatic personnel of
a mission and to the service staff and private servents should be left to
the agreement of the States concernad.

The Rapporteur, while still considering the arguments given in support
of the attitude token up by the majority of the Commission at its ninth session
to be very sound realizes that the opposition to the solution adopted is
very strong and that the possibility of some change in that attitude should

therefore be consldered.,

1/ 1bid., page 4
2/ Ibid., page 21
3/ Ibid,, Add.l, page 10



A/ON,4/116
page 76

Position of nationals of tgﬁ_pegeiving State
‘ o ' -1
Belgium

Privileges and immunities are withheld from members of the femily who are
nationals of the receiving State. There would appear to be some danger in
this restriction, e.g. the possibility that the wife of the head of a mission
or of a diplomatic agent might be liable to criminal proceedings., It seems
advisable to stiﬁﬁlate that, at any raﬁe, the wife of the head of a mission
shall enjoy diplomatic immunity even if she is a national of the‘receiving State,
The Rapporteur thinks‘thaﬁ this question is not without imporﬁance.
Pressure may be brought to beer on a diplomatic agent if his wife is subject
to the jurisdiction of the receiving State.' On the other hand, such cases
are surely rather rare and, at all events, the situation can be very sasily

prevented from arising.
2/
Chile
' There is‘a~possibility‘that the words "administrative and technical staff
of a mission" are somewhat ambiguous and that diplomatic immunities are extended
too far. The Commission might study a formula that would render those terms
more precise, '
| Y
Belgium
In view of the proppsed new WOrding of artiele 27, the‘cross-reference
should be confined to articles 22 - 26,
It is suggested that a paragraph reading as follows be added:

"In the case of the persons referred to in article 26 and in the
present article (paragraphs 1 - 4), however, who are not nationals
~of the sending State, the exemptions provided by the said articles
shall be granted only in reapect of income actually taxed in the
sending State." | ‘

The Rapporteur thinks it is difficult to find some other term to describ
the staff here designated as "administrative and technical staff®,

l/ Ibid., page 12
2/ Ibid., A34.1, page 9
3/ Ibid., pages 11 and 16
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With regord to the emendment to the erticle proposed by the Belgian
Government the Rapporteur considers it desirable to retaln the structure of the
draft.

The new paregraph proposed by the Belgian Government would apply only
to persons who are natlonals neither of the sending nor of the receiving
State. It 18 questionable whether this category justifies a special
provision.

PARAGRAPH 2

1
Australis

The expression "service staff" should be defined.
The Rapporteur observes that this quesg}on has already been dealt with

Japan

As rogards the "members of the service staff", it 1s desirable to make
necessary modifications so as to grant them, regardless of their nationality,
only the same privileges end immunities accorded to "private servants",
Espeelally in the cage of nationals of a receiving State, the latter might
find it most diffionlt to grant, as provided in the draft, immunitiss in
respect of acts performed in the course of thelr duties.

Luxembourg 2/

Paragraph 2 will give rise to much difficulty in practlce. The question
15 the extent to which violetions of traffic regulations by chauffeurs of
diplomatic missions can be considered as acts performed in the course of
duty, The Luxembourg Government congsiders that such acts are not performed
in the course of duty and whatever the opinion of the Commission mey be om

L/ Ibids, page 7
2/ 1bid., page 22
3/ Ibid., page 30
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this matter it would like & clear decision in the commentary. '
The Rapporteur agrees that the question should be dealt with in the
commentary. But it is not so simple., Unless the functions referrgd to

are qualified, it would eppear to be the function of a chauffeur to drive.

Y

Netherlands

(With reference to paragraphs 2, 3 and 4)

Paragraph 1 only regulates the position of persons who are not nationels
of the receiving State, whereas paragraph 2 regulates the position of all
members of the service staff irrespective of their nationality. As a result,
there is a discrepancy in treatment between, on the one hand, the members of
the edministrative and technical staff, and, on the other hand, the members
of the service staff of the nationality of the receiving State, which dis-
crepancy cannot be justified and which, as appears from paragraph (5) of
the commentary to article 30, it was not the intentinn to make.

The Netherlands Govermnment is of the opinion that arficle 28 ghould
only lay down rules.governing the position of pérsons who are not nationals
of the receiving State. (Text proposed for parégraph 2 - 4),

The Netherlands Government proposes the followiﬁg amendments s

(1) Paragraph 2: Transfer‘the phrase "if they are not nationals

of the receiving State" to the first sentence, and combine the

two sentences of the paragraph into one

(2) Combine paragraphs 3 and 4 into a single paragraph 3,

beginning with the text of paragreph 4 and continuing "Apart

from that they shall enjoy privileges and immunities only |

to the extent admitted by the receiving State, However, ény

Jurisdiction ete.™,

Y Ibid., Add.L, pege 18
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7 The Rapporteur endorses the view of the Netherlands Government,
and considers the text it proposes acceptable.

ARTICLE 29 '
| Y
United States of America
The provisions of this article'répresent éxistingiUnited States law
on the subject and are in conformity With international law as the United
States Govermment interprets it.

Netherlands

The purpose of the provision, viz. to prevent persons from being
gubject to the nationality laws of the receiving State against their will,
1s brought out more clearly in the commentary than in the text of the
article itself, It is suggested that the commentary be substituted for
the text of the article. | . é/" h

Belgium

This article relates only to the acquisition of the nationelity of
the recelving State by a person ggaingt his will (see commentary).

This qualification should be inserted in the text. It is suggested
that the following words be added: Minless he requests that they should
be applied to hin",

Difficulties may arise in determining the nationality of a child
whose father is a diplomat aceredited abroad and whose mother is a national
of the recelving State. It would be preferable to delete the exception.
Proposed new wording: . h

"Persons enjoying diplomatic privileges and immunities in the
receiving State shall not be subject to the laws in fores therein
concerning the acquisition of nationality unless they request that
the soid laws should be applied to them."

L/ Ibid,, page 65
2/ 1bid.. 4dd.l. page 18
3/ Ibid.. pege 12
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The Rapporteur has no objection to the Netherlands proposal. He also
shares the Belgian Government's fear that tho exception may glve rise to

difficulties,

ARTICLE 30
Caﬁbodial/
Cambodian nationals may not be appointed members of the gip;gmggig staff
of a foreign diplomatic mission. See also comments on article 28,
Switzerlan 2 -
This provision appears satisfaotory. The cdmmentéry‘théreon 1s a useful

Luxembourg-/

The effect of the second sentence might bs to give rise to unjustified
claims against Govermments which do not desire to grant their own nationals any
privileges other then immunity from Jurisdiction for acts performed in the

addition to present doctrine.

exercise of their functions,  This sentence ghould be deleted.
Netherlands—/

This article should regulate the position of persons possgessing the
nationality of the receiving State. If the wife or members of the family of a
diplomatic agent possess the nationality of‘the receiving State, they may be
granted diplomatic privileges and immunities only if they possess the nationality
of the sending State as well, so that the latter can exercise jurisdiction over
‘them, ‘

The Netherlands Government proposes the addition to article 30 of two
paragraphs worded as follows:

"2, A member of the administrative and technical staff a member. of
the service staff or a private servant of the head or members of the
mission who is a national of the roceiving State shall enjoy
privileges and immunities only to the extent admitted by the recceiving
State, However, any Jurisdiction assumed by the receiving State shall
be exercised in such a manner as will av01d undue interference with
the conduet of the business of the mission.

Ibid., page 17
Jbid., page 48
Ibid., page 30
foid., Add.1, page 18

LreRrig
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"3. A member of the femily of one of the persong mentioned in
article 28, paragraph 1, forming part of his household, shall
enjoy the privileges and immunities mentioned in artieles 22 to
27, even if he is a national of the receiving State, provided
he is a national of the sending State as well,"

 United Stabes of Anericed

(observation on the last paragraph of the commentary) - |

After reférring to the content of this provision and of the 1ast paragraph
of the commentary thereon, the United States Government expresses the opinion
that all offic‘ers and employeses of a diploxﬁeitic mission, regardless of .
nationality, should enjoy immunity of jurisdiction in respect of ofﬁci‘al acts.

The Rapporteur cohsidérs that, even if the laé’c. gentence is deleted, as is
proposed by the Luxembourg Government, the content of the artiele is clear. So
far as the Netherlands'proposalé are cpnéterned, ‘he thinks that the proposed
paragraph 2 merely restates the comtent of paragraph (5) of ;the commentary to
article 30, the only change being the addition of the lést gentence, which
repeats the idea expressed in the last sentence of paragraph (9) of the commentary
to article 28. The proposed paragravh 3 is in effect, the last sentence of
paragraph (5) of the commentary ho article 30, the only difference being the
phrase at the end (after "even if etc.").

The Rapporteur has no objection to paragraph 2, He is more doubtful
concerning the proposed paragraph 3, the proper context is (in his opinion)
article 28. If the receiving State does not recognize dual netionality, thers
will be difficulties. ‘ '

ARTICLE 31
PARAGRAPH 1 ,
United States of Americay
The United States Government submits that privileges snd immunities begin
only when a person's appointment is notified to and accopted by the Ministry éf
Foreign Affairs. o '
The Repporteur has no objection.

1/ Ibid., page 65
2/ Ibid., pege 66
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PARAGRAPH 2
United Kingdom*/
It ig the practice of the Un*ted Kingdom Government to regard the
privileges and immunities of entitled‘persons as commencing from the date on
which the notification of assumption of duties is nade’to the Foreign Office by
the hoad of mission concerned and as persisting after the notification of the
termination of his diplomatic employment for such reasonable period as is
necessary to enable him to wind up his affairs and loavu the country.
‘ Belgi )
The exemptions provided for in article 27 cease to be applicable 50 soon
ag the functions of the peraond entitled to them cone to an end.,
The provision should consoquently either embody a reservation to that effect
or be amended '
The Rapportaur considers ‘that the United Kingdom Government's obsarvation
should not call for any ‘amendment of the text. On the cher hand, the Belgian

Government's observation seems acceptable,

ARTICLE 32
; Switzerlandgf : ,

The proposed solution is interesting but incomplete, For exampls thore is
no attempt to deal with the situation which would arise if there were a breach
of diplomatic relations between the receiving or the sending State and the
countriss through which the diplomatic agent must pass;  specific provisions on
the subject would bo desirable.

The Rapporteur considers that a severance of diplomatic relations does not
alter the position, The situation would,,howéver, be changed in the event
of war. '

Somothing might befsaid‘on thé subject in the commentary,

- Ibid.; Add.l, page 24
ibid., page 13
4bid., page 48 A
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United States of Am@rical/

The Un.cod States Govornment agrees with paragraph 1, if it is intended to
apply only o the case of a diplomatic agent passing through the territory of a
ﬁhird‘State in immediate and continuocus transit while prbceeding on offieial
business to or from a post to which the agent is regularly assigned, Howsver,

a third State is not obliged to accord inviolability to a diplomatic agent while
he is In transit for other purposes or‘during‘a gojourn in such third Staté.

The article should be revised to cover also other membors of the staff of the
mizsion. It is a condition precedent to the claiming of any rights by persons
in transit through a third State, whethor as a diplomatic courier, a diplomatic
agent, or any other person comnected with a diplomatic mission, thet the ‘
individual concerned be properly documented, and that the third State has
authorized his transit, or that his presence in the third State is inadvertent
and unplanned, being due to an unforeseen circumstance, as in the case of-
ghipwreck or forced landing of an aiwrplane.

The Rapporteur considers that it is clear from the wording of the article
that it deals only with transit in the sense understood by the Unitod States
Govornment, The condition that the diplomatic agent should be properly
dosumented is justified, and ocould be dealt with in the commentary. ;

The artiele should, as proposed by the United States Government, be amended
to cover othor members of the ataff of the mission,

Belgi 2

With regard to paragraph 1, there can be no question of estmblishing any
privilsges or immunities in Customs matters for a diplomatic agent in a third
State, , ,

However, 1n viéw of the observﬁtionS'made in paragraph (3) of the
commentéry, the draft should provide for such agents to bo treated with courtesy.

1/ Ibid., page 66
2/ Ibid., pege 13
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For this purpose the paragraph might read:

"Tf a diplomatic agent passes through or 1s in the territory of
a third State while procesding to take up or to return to his post,
or when returning to his own country, the third State shall accord
him every facility consistent with its national laws."

| Thé_Rapporteur considers that 1t is clear from the wording of the article

—

that the question of Customs duties is not in issue hera. On the othor hand,
the nature of fhe.facilities may be discussed, and therefore also the amendment
propdsed byvthe Beigian Government . '
‘v , : Netherlandsl/

The Netherlands Government proposeé~that the erticle be supplemented by a
provisidn feading as follows Z:fo be added to paragraph g7}

"They shall accord despatches and other communications
in trensit, including messages in code or c¢ipher, the same
freedom and protection as the receiving State.,"

The Rapporteur has no objection, .

ARTICLE 33
PARAGRAFH 3
Switzorlands
As Togards abuse of the premises of a diplomatic mission, the Swiss
Government rémarks that it appearsydifficult to include absolute rules in the
toxt of the convention. Switzerland does not recognize the right to grent

Balgiumg/
In order to ensure that there is no abuse of theo privilege of inviolability,

the Bélgian Government propésés the addition of the following paragranh 4:

"If documents or objects relating to a commereial or industrial
activity are lodged in premises housing a diplomatic mission or in
‘the private residence of a diplomatic agent, the head of the mission
shall taks all appropriate steps to ensure that the inviolability as
provided in artiele 16, 18 and 23 does not, in any way, impede the
application of the laws in foree in the recelving State in respoet
of the sald commereial or industrial activity,V ?

asylum in mission premises,

The Rapporteur hesitates to introduce rules which, by regulating commercial |

activities, appear to countenance them.

1/ Ibid., Add.1, page 19
2/ Ibid., page 49
'3/ Ibid., page 14
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Luxembourgy

Paragraph (4) of the commentary might give rise to erroneous interpretations.
The examples «cited' in these explanations might give the improssion that the
grenting of the right of asylum would be a legitimate use of the mission
premises only if thers was a specific convention :pegulating such grant. A
clarification is imperative.

The Rapporteur draws attention to the concluding paragraph of ar‘oiclé 16,

ARTICLE 34
United States of America &/

A notificetion that an individual has become p:;rsona non grabts, or a
requést ﬁhat he be i'ecalled, is customarily given by the receiving Stéte to tho
head of tho mission concerned, rather than to the individual. Such notifications
normally also provide that such person's appointment will be considered
terminated as of a certain date. | |

The Rapporteur has no objection to the text boing amonded in accordance
with this observation. |

ARTICLE 35
Denmarkg/
The Danish Government suggests the addition of the following paragraph
to the article: '

"The receiving State shall permit the withdrawal of the
moveble prgperty of such_persons with the exception of any such
property /which has been/ acquired in the country and the
export of which is prohibited at the time of departure",

The Rapporteur has no objection to the prineiplc.of the additional
paragraph, ‘ ’ ‘

1/ Ivid., page 31
2/ Ibid., page 67
3/ Ibid., page 18
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Ghilel/

The Chilean Government considers that the words 'must place at their
disposalkthé necessary means of transport' might suggoest that the receliving
State is under an obligation in all cases to arrange for the departure of
diplomatic agents; in current practice this is only done oxcoptionally,

The Rapporteur thinks that the words "in caso of nocessity” might bo added

to the text.

ARTICLE 36
Netherlandsg/ ‘

The prineipls that the provisions of the draft articles shall apply only
in time of peace and rogulate at most the trensition from time of poace to time
of war is not adhered to in this article. The article might be interpreted as
being applicable throughout the duration of an armed conflict., If the above-
mantioned prineiple is to be enforced consistently the refeorencoe to armed
conflict in aiticle 36 will have to be deleted and a new article 36A will have
to be inscrted, laying down transitional moasures applicable in case diplomatic
relations should be broken off., On the analogy of article 31, paragraph 2,
protection would have to continue for a reasonable period. In the commantary
to the article it should be clearly stated that the receiving State will
continue to be obliged to grant protection, though no longer under the
psacetime. law codified by the Commission, but under the law of war.

In view'of‘these ponsideratidns, the Nethorlands Government suggests that
the following article and commentary be inserted in thé draft articles:

"Article 364

"In case of the outbreak of an armod conflict the receiving State
shall respsct and protect the premises of the mission, together with
its property and archives during a reasonable puriod as mentioned in
article 31 paragraph 2,

Ibid., Add.l, page 9
Ibid., Add.1, page 19
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"Commentary:

"1, As the rules proposed by the Commission are only intended to apply

in time of peace, the provisions of article 36 are not applicable if
diplomatic relations are broken off as the result of the outbreak of an
armed conflict. In such a case, as in the cases provided for in

articlo 31 paragraph 2 and in article 35, it anpeers necessary to establish
transitional rules in order to regulate the transition from the law of
peacs to the law of war, Article 364 constitutes such a rule.

"2, After the expiry of the period mentioned in article 31 paragraph 2,

the receiving State shall accord the premises, property and archives of

the mission such respect and protection as is required by the relevant
_rules of the law of war."

The Rapporteur agrees unless a simplor formula can be found to limit the
application of article 86. If one is found, the commentary might Do expanded.

ARTICLE 37
- United States of Amrica-y

This article should be dsleted if the draft articles are not prepared in
the form of a convention.

Switzerland'y , '

It would be advisable to give the Court compulso:éy Jurisdiction so that
ocach State should have the right to bring the dispute before the Court
unilaterally by a simple application.

Union of Soviet Soclalilst Republics—/

The Sovist Govornment proposes that the article be redrafted to read as
follows after the words fthrough diplomatic channels™: ,.. "shall bo referred
t> eonciliation, submitted to the Interngtional Court of Justice in accordance
with the Statute of the Court, or referred to arbitration in accordance with
existing agreements',

The Rapporteur considers that, if the intention 18 to make sure that the .
dispute will be settled, either the text proposed by the Commission should be
retained or the Swiss Government's proposal should be adopted, The Swiss
proposal has much merit. For one thing, it would avoid delays caused by
efforts to reach a settlement by e-nciliation. ' '

1/ Ibid., pege 67
2/ Ibid., pege 49
3/ Ibid., Add.l, pazae 2l
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Additional articles proposed

Application of social legislabion
Luxembour;:

The Government of Iuxembourg believes that the convention should provide an
answer to a qﬁestion which is giving rise to an 1ncreésing numboer of difficulties
as various countries progressively develop their social lesglslation and,
especially, their social security legislation. In order to situate the.question
prop-arly,"‘a distinction should be made between the effect of such legislation on
the diplomatic staff of missions and its cffect on diplomatic missions or the
agents of such missions in their relations with subordinate staff in respect of
the obligations which may devolve upon them in thelr capacity as employers,

1. In ths case of the diplomatic agents themselves and of administrative and
technical staff, there would appear to be no doubt as to exemption from social
logislation, without prejudice to such agents being covered by the security
systems of their oouﬁtrics of origin,

2. On the other hand, it scems advisable that social legislation should
continue to apply to service staff members and private servants who are nationals
of the recéiving country or who had their residence there before‘taking up
employment; for practical purposes, this means locally recruited steff, If
this solution were accopted, the employer would have to assumo the obligations
incumbent upon employers (declaration and payment of contributions). It would
matter little whether the capacity of an employsr was assumad by the mission as
such or by a diplomatic agent personally. In othor words this arrangement would
¢msist of requiring diplomatic missions to observe the soeial welfars

conditions in force at the place of their mission whonever they were recruiting
staff at that place.

The provision in quostion could be worded as follows:

"Additional article

L. The porsons mentioned in artiele 28 paragraph 1, shall be exempt
from the social security legislation in foree in the receiving State.

1/ Ibid., page 31
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2, Members of the sorvice staff of the mission and private servants of
the head or of members of the mission are subject to the sosial security
legislation in foroe in the receiving State if they are nationals of that
State or if they had their residence in tho territory of the receiving
Stato bofore taking up employment, In this case, the employsr is bound

~ to cgmply with the obligations inhorent in his capacity as such,”

The Rapporteur ccnsiders the observation justifisd. The text proposed
by the Luxembourg Government might serve as the basis for a new article, to be

Ghile;/

The exoeptions in article 26 should include benefits under social welfarse

inserted, possibly, after artiocle 33,

logislation in respeot of domestic staff recruited ldcally.

Tho Rapporteur notes that in meny countries legislation contains provisions
on this subject which follow more or less the lines of those proposed by ths
Luxembourg Government. He recommends the acceptance of these proposals in
principle, The article could, perhaps be imserted after article 33.

0 omatio Jort d visas
Jap ‘

The Japansse Government hopes that the Commission will propose provisions
concerning the issue of diplomatic passports and visas, Such passports and
visas provide practically the aole basis for granting privileges and immunities
at the Customs upon entering or leaving a country. This point concerns not only
the normal. diplomatic personnsel dsalt with in the draft articles but,alsq the
officials of the Foreign Office and official delegates to international ‘
conferencoes,

The Rapporteur realizes that it may well be that many abuses exist which
jeopardize the privileges of diplomatic agents, especially in the matter of |
exemption from Customs inspection and Customs dutiss, In his opinion regulations
should not be drafted until the practice of the Governments is bottor known and
in eny case not at this stage of the work.

1/ Ibid., hdd,l, page 9
2/ Ibid., pege 22
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See also under the following heading.
Structure of the draft - ‘
The Swiss Government commeﬁts on this ‘subjeot at some length.';‘/
Section I. It would seem profersblo to place erticles 10-14, which deal with

the classes of heads of missionh and contain rules of outstanding importance,
immsdiately after article 2, which defines the funetions of a diplomatic mission,
and before artielos 3-8, ‘ ‘

Seetion II. See also comments on Seetion IIT below.

The draft is based on the sound principle that the priviloges and immunitiss
of diplomatic missions and agents should be interpreted in the light of
"functional necesgity" or, to use a more precise phrase, "the purpose of the
mission”, - There would be some advantage in stating this principle in a genoeral
article to be placed at the head of seetion II, Sueh a provision would furnish
a juridical basis for the limitations that have become n.cessary (article 7) and
would gensrally facilitate the interpretation of the convention,

This general article might also include article 33 paragraphs 1 and 3; or,
if so desired, these two provisions might be inserted resﬁéétively in artiecle 22
and in article 16. _ .

Furthormore, the general article on privileges and immunities should
con’oai‘n a clause prescrib‘ing that the mission must bo established in the capital
or its environs as agre‘ed for this purpose by the receiving State. ,

Seetion IIT. It would seem that article 33, paragrephs 1 and 3, which deal
with ebuses of privileges and immunities, ought to bo placed at the head of
section IT in a new article containing a complete definition of priviloges and
immunities based on the general prineiple of "funetional neecsssity". .

Artiecle 33, paragraph 2, might well become the second peragraph of article 2,
which definss the function of the mission. : -

Section IV. It would appear more logleal to eliminate ssction IV, Article 34,
dealing with the ond of the function of a diplomatic .agent, should be placed in
section I, after articles 3-8 and befoi-e article 9, (which provides for the
temporary replacement of a head of mission), srticle 35 should either follow

1/ Ibid., page 37
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or bo ombodiod in article 31, which definas the duration of privileges and
immunitios. The same applizs to article 36, sinco it contains provisions on the
partial continuation of priviligos and immunitiuvs in cese of an interruption of
diplomatic rolations,

Tho Rapportour considers that there is hardly eny justification for placing
articles 10-14 before artioles 3~8 in sootion I. Tho latter artiecles, which deal
with the sppointment of membors of the mission and matters incidental theroeto,
ghould logically preceds prcvisions‘which, 1ike articles 10-14, deal mainly with
questions that, though important, are ossantiallj questions of stiquotte.

With regard to tho obsorvations on sactions II and III the Rapporteur
considers that the valus of a ocomprshensive definition of the advanteges which
are conforred by diplomatic privileges and immunitioes is debatable. The
definition would necossarily be vagus, and its value would consist mainly in
stressing functional necessity. The importance of the prinelple of runctional.
necessity in the establishmont of tho rulass should not, aftor all, be exaggernted.
#ven if the evolution of these rules, has boon influsncod, uneonsciously, by
funetional noecessity, other theories and considerations gerved as guide in thab
evolution, Honeoe, ono should not look primorily to this principle for
evidence of the existence or scope of a priviloge, but to existing practice;
and only if existing practice dous not offer any guldance can the principle of
funotional necessity be of some help., Reference hes already been made to this
subjeot in the Rapporteur's remarks concerning section II B,

Thet being so, the qu:stion is whethor an intevpretation clause should be
ingerted in the draft, or whother an axpended commontery would suffice.

A further reason why tho Swiss Government favours an article containing such
a provision appoars to be the desire to merge in that article the provisions of
article 33, peragraphs 1 and 3.

Theae provisions are out of context in artlcle 22 and equally out. of
context in article 16 (as proposed in the alternative). The Rapporteur's view
is that they should be inserted where their importence can bo emphasized as an
ogsential faotor in privilegoes and immunities; but thet purpose can be
accomplishod just as well and perhaps better if they are placed in a geparato
geotion aftor the privileges heve been set out, This is the solution which ho
Personally supports,
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With regard to the place of article 383, parag:aph 2, he shares the Swiss
Government's viev} that the ides behind article 33, i.e, that privileges do mnot
relizve the persong enjoying them of the duty to respect the laws of the
reoeiving State is not given due prominence, ' Paragraph 2 refers to the subject
of relations with the receivinxz State, and should be inserted either as a
separate paragraph of article 2, or as a separate article immediately thereafter.

With regard to the observations on gection IV, the Rapporteur shares the
Swiss Government's opin:.on, at least concerning the proper context of articles
34 and 35, With regard to article 36 he thinks its proper context is perheps
at the end of Section II 4, i.e, after article 18; article 31 deals with the
duration of individual privileges and immunities, whereas (article 36 deals only
with premises, ineluding archives. |
Future studies '

Netherlandsl/
" The Netherlands Government subscribes to the visw that all tho aspects of
this comprehensive subject should not be regulafed in one sgingle convéntion but
that, in particuler, the rules governiiig “MM and consular
relationg should be lgid down in separéte conventions, The same appliaa to the
relations between States and international orgenizations and to those between
the organizations themselves. Unlike the Commission, the Nétharlands Government
is, however, of the opinion that already now the need is feolt for a regulation
of the latter typs of relations, partly also as a result of the development of
the jus legationis of international organizations such as the furopean Coal

and Steel Communlty, and it would appreciate it if the Commnission would reguost
its Rapporteur to include thig subject in his studios.

1/  Ibid., Add.1, page 11



