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. ‘* 
IntroductiMl 

3. At its ninth session, tho International Law Commission had on its agenda the 

subject llDiploniatic intercourse and immunitiosll; the author of this document was 

appoint od Spocinl Rapport cur , Tho Commission studied and discussed the subjeot Oil 

tho basis of the report submitted by the Rapporteur and adopted provisionally the 

draft articles with commentary roproducod in chapter II of the report covering the 

work of its ninth session. L/ 

2. In conformity with articles 16 ilnd 21 of its Statute, the Commission decided to 

transmit the draft articles, through tho Secretary-Goneral, to Govornmonts for their 

obsorvations . 

The following remarks accompanied that decision: 

IfThe draft do&La only with permanent di.plomatic missions. Diplomatic relations 

botwoen States also assume othor forms that might corns under the handing of Itad ho0 

dlplomacyll, which covers roving envoys, diplomatic conferences and specinl miSSiO?MJ 

sont to a State for llmitod purposes. The Commission considorod that th@se forms 

of diplomacy should also be studied, in order to bring out the rules of law governing 

thorn, and requested tho special rapporteur to make a study of the question rind to 

submit his report to it at its next session. Tho Commission will thus bo able to 

discuss that part of the subject si@ultanoously with tho present draft and any 

comments on it submittod by Govornmonts, 

llApart from dlplomatic r&&ions botwoan Statos, there sre also rulations 

botwoon States and intarnational organizations. Thcro is likewise the question of 

the privileges and immuni+ies of tho organizations themsolvos. Theso matters are, 

as regards most of tho organizations, coverod by spooial conventions. ZA’ 

Sixteen Governments have communicated their observations on the draf tJ 3 
, and 

thslao others have statod that they had no comments to make, 

On rocoipt of tho observations from Governments, the Rapporteur propared a fresh 

report daaling with thorn. %I On the other hand the Rapporteur rogrots to say that ho 

has not had tho time to prepars and submit a rsport on other forms of diplomaoy. 

IT--- Official records of tho Gonornl Assembly: twolfth session, Supplement No.9 (A/3623). 

UIbid., paragraph 13 
ti L Thoso obsorvetions are roproducod in documents A/CN.4)/114 and A/CN.4/114/Add.l. 
YTho Govornmonts of Finland and Italy submitted their observations on tho ..draft after 

th@ preparation of this report, For that reason, tho Rapporteur has been unable t0 
talElt& th.oir observations into consideration in the report, 

:1 
Al 
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Summary of observations received from Governments 

and conclusions of the Rapporteur 

A. General appreciation of Commissi$n’ s report 

AustraliaU 
Expresses its’appreciation of the work done on the subject end the .provisio& 

Draft, which appears to cover in a comprehensive manner all aspects of the sub3e$ 

Is -deeply appreciative of the’ contribution made by the International Law 
Coinixission. 

ri Belgi u1 3 

The provisions of the draft are on the whole in accordance with Be1gie.n 

usage. 

Jorda$ 

’ 

Considers the provisions of the draft articles as‘covering the requirements, 

Luxembour 64 
5 

On the whole, the Luxembourg Government can fully approve the draft. The 
Commission’s work is a distinguished contribution to the unification and 

development of international law. 

On most points, the Government can accept the draft articles. They seem 
on the whole to correspond to internationally accepted practice. 

u Cbscrvations of Governments on tho draft articles concerning diplomatic 
intercourse and immunities (A/CN.4/114), page. 6. 

2J Ibid. page 19 

g Ibid. page 8 > 

4J Ibid. page 23 

5J $2. page 24 
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The clauses are on the whole accePtable. 

Net her1 and 8-J 2 

The Government is of the opinion that the draft articles form an excellent 

basis for oodification. 

United Kingdo m/ 3 

The Government expresses its high appreciation of the painstaking study which 

the Commission had devoted to this subject, and expresses its broad agreement with 

therules and principles embodied in the draft articles, subject, however, to 

certain detailed oomments it has made and to others that may be made in respect 

of certain of the draft artioles which are still under consideration. ‘_ 
* 

Chil ‘eJ 4 

The Government considers that the draft has been prepared acoording to sound 

juridical criteria and that it has been carefully developed from the technical 

point of view. It embodies fundamentally the same principles as those stated in 
the Convention of Havana, with modifications to adapt them to the new conditions 

brought about by changes in certain aspects of diplomatic relations. Many rules, 

which had lent themselves to differing interpretations, have been clarified end 

defined ; new regulations have also been established to supplement existing one8 
or to repair omissions when necessary. The Chilean Government conveys its con- 
gratulations for the Commission’s commendable achievement, 

Austria, Ghana and India stated that they had no obssrvations to make, 

United States of Amerioa 
See under followin@; heading. 

E/ Ibid,, page 4, 

Add.1, page 11 

me9 L.dd.lS page 21 

d Ibid., Add.1, page 3 
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B. Form of the Codification 

United States of America L/ 

The co;iullon observance by al.1 Governments Of existing immunities is to be 

desired, but Governments are not always in agreement as to the requirements of 

international law. Accordingly, a oodification by the International Law 

CO~~I~.SS~O~ on the subject should materially contribute to the improvement of 

relations between States, 
8oma of the proposed articles cannot, however> be considered as a codification 

of existing principles of international law. In a number of,respects, the draft 

articles appear to represent an amendment and extension of existing fnternational 

law, and appear to lay down oertain new rules at variance with existing rules, 

The United States Government is opposed to the suggestion that the draft + 

articles be submitted to the General Assembly in the form of a convention. 

Its principal objections are as follows: 

1. It is unlikely that a significant number of Governments would become J?artieB 

to a multilateral convention of this character’. Governments have consistently 

shown a reluctance to enter into multilateral treaties on the subject. 

2, .: doption of such multilateral conventions by some Governments and not by 
others would result in disagreement and confusion. 

3. Adoption of a convention along the lines of the draft articles would tend 

to freeze the @atus quo and would prevent normal development of desirable 

diplomatic practices, 

4. Ad-option 02 such a Convention would require changes in existing national. 

laws and regulations with respect to many matters which have to date sensibly 
been left to the discretion of the %&es concerned and have not been regulated 

by international law. 

5, A nLWber of articles apparently represent an effort to reconcile the con- 

flicting views of GovernIWntS as to whrt a particular rule should be. The result 

is too frequently a vague or tinbiguous statement, obscure in meaning and sus- 
oeptible of different interpretations, The United States Government believes 

that unless a rule can be stated simply and with clarity, the Commission should 

merely note that, on the issue involved., the law is unsettled. 
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The United States Government further observes that the draft articles t~ould 

have greater application than appears to have been contemplated, The draft Is 
expressly confined to permanent diplomatic missions, thereby exoluding ths 

general subject af international. organizations. However, acceptanoe by the 
United titatss of the draft artioles would also have an effect on the treatment 

acroorded to representatives to certain international organizations and members 

of their staffs (cf. e.g., section 15 of the Agreement between the United States 

and the United Nations regarding the S,eadquarters of the United Nations, 
26 June 1947) , The Government further observes that the draft articles appear to 

reflect inadequate consideration of the principle of reciprooity, whiah at present 

underlies much of the practice of Governments. I.%ile certain rules of aonduat 

should be observad by all Governments without discrimination, other rule8 need 
apply on2.y on the basis of reoiprooity, 

The United States Government therefore recommends that the Commission should 

not undertake to revise the draft artiolee in the form of a oonvention, but 

shauld, rather, undertake to prepare a aodification of existing prinoiples of 

international law on the subject. Such a oodification should restate those 

principles of international law #nd rules of practice which have become so clearly 

established and so well recognizod that oommon observance by all Governments may 

bo expeotod, 
Swlt zerland" 

Hone Of the other Governments has opposed the idea of preparing a oonvantion, 

but tho Skiss Government makes certain observations whioh reoall the oomments of 

the United Sates Government, 

Thus, it IS said in the Swiss memorandum that the most urgent task IS to 

CP&.VO at it s&ifSactory wording of the Z-IJI.OS ~xiat;lng already, w+iah w0ul.d form 

the grOundwork for future development. Consequentl.y, the aomment s ooncentrate 

on describing the legal situation as it now exists In Switzerland. (But the 

Swiss GOvornment does not reject the idea of a oonvention; rather, it leaves 

It -bo be presumed that the draft wiXl be in the form of a aonvention). 

&/ Jbi_tt_., pago 36 
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The Swiss Government notes that the draft deals only with permanent missions, 

leaving aside special and temporary missions and delegations, diplomatic con- 
fercnoes, and - a very important’ subject - international organizations and the 

permanent and tt?inpbrmy delegations to those organizations, as also the status Of 

their offioials, The Government adds ; 7iNevertheless, when the rules laid down 

in the draft are again considered, account should be taken of the effects which 

this conxention is* bound to have on other branches of law whioh are yet to be 
codified.ii 

We-t hcrland I s-f 

The Government agrees with the Cozlission that the subject constitutes a 

suitable topic for codification, and expresses the opinion that the draft a??ticloe 

form an excollcnt basis for such codification. It then refers to the different 

aspects of the subject, which should be dealt with in separate oonventions, 

There is no’objection to the use of the draft articles as the basis of a 
oonvention. 

The Government 

exert still further 

the subject, 

Ja>a nJ 3 

hopes that the International Law Commission will continue to 

efforts with a view to concluding a multilateral treaty On 

%ho other Governments also seem to accept the idea of a convention, or at 

least do not oppose It. 

u Ibid,, Ad ,J,$ page 11 u- 
2J 2r/CN.4/114S page 13 

3J Ibid., page 19 



The i?apporteur is not convinced by the arguments of the United States 

Goverlliilent. 

If there is one topic which might have a chance of rallying sufficient 

support to farm the subject of a convention p it is surely this particular topic, 
Admittedly, there are differences of opinion, but essentially these relate to 

minor points which do not affect the major interests of the Powers as do, for 

example, the subjects recently di scusged at Geneva, ?&at ia involved Is the 
grant, in favour of a certain group of aliens, of certain exceptions to the 
treatment accorded by a State to its own nationals; but after all, that State 
reaeives the benefit of the same advantages extended to its own nationals 

belonging to the eame group in other States, 

Besides, it is of some advantage both to States and to diplomats that 

conditions should be uniform Pn all countries, 

The arguments upon which the United States Government has relied may be 

dealt with as folloys, 

1, The Rapporteur does not know whether Governments have shown less reluctance 

to enter into multilateral treaties concerning subjects other than this. In. 

general, the conclusion of multilateral treaties has not been an easy matter, 

but his impression is that the community spirit has become stronger and that 

today 3tates are more prepared than they were in the past to make oonoessiozls 

affeoting their sovereignty. This, he admits, may be the illusion of an optimis%. 

2. The adoption of a convention by a few Governments only might or might not 

result in disagreement and confusion, but this contingenoy could always be 

guarded against by means of a stipulation requiring a certain number of accession8 

and ratifioations as a condition,governing the entry into force of the oonvention, 

3, It is difffoult to say what development is looked for in diplomatia practice, 

The aoceptance of the draft - always on the condition that a large number Of 

States accede - would, however, signify an advance, at least in the sense that 

thereafter it would oease to be a m;.tter of discussion whether certain privileges 

are granted aooording to law or out of pure courtesy. 

4, In any case3 the draft is provisional only and can still be modified in such 

a way as to leave States free to regulate $y municipal law what they are reluctant 

to regulate by an international instrument. In the final analysis, the cruaial 

question in this as in every international codification is this: Is the benefit 

offered by international regulation worth the price the State pays in surrendering 
2 

0, part of its sovereignty? 0. JC *: 



5. The iJnited :jrtates Government’s observations in paragraph 5 can be discussed 

more profitably in connexion with particular provisions. Already at this point, 

howeverg the Xcipporteur wishes to state that relationships exist where both 

sides have conflicting and justified interests and where a solution cannot 

materielize except by an appraisal of the circumstances of the specific CES~ and 

by compr’omi se, I&en so, it may be desirable that a ,legislative text Should 

contain a general clause providing that, as a rule, the interest should be taken 

into consideration. 

The Commission realizes, of course, that ‘the rules it is preparing concerning 

diplomatic intercourse between &ates .through permanent missions may have an 

influence on other related topics, such as ad hoc diplomacy, relations between -.-I_I. 
States and international organizations, and others. According to its planS, the 

rules concerning those other relations ITrill. be Studied after ,the completion of 
the present draft, and at the same time a final revision of the draft will become 

necessary from the point of view of the interdependence of the different sets of 

rules. 

Nor is the Commission unmindful of the potential r&e of the‘principle of 

reciprocity, This question will be dealt with below, in ,connexion with an 

observation by another Government. 

C. Other general observations e -.e”e 

Netherland s-f 1 

Application of the articles in time of war. -- The Government is of the opinion that o 

in principle, the draft articl.es are only intended for the regulation of diplomatio 

intercourse in time of peace and that certain provisions, such as those of 

article 33, paragraph 2, and of article 35, govern the transition from peace-time 

to war-time conditions (see article 36). The relations between belligerents are 
governed by the law of war, whereas the draft articles continue to apply to the 

relations between belligerent and neutrel states and between neutral States 
themselves. The Government thinks it advisable that a paragraph dealing with 

this problem should be inserted in the commentary, to the relevant artiole, -. 
The Rapport eur agrees , The observation will be considered again under 

article 36. 
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wi**, Although it will not be possible LO adhere to the principle of 
reciprocity in its strictest sense, this principle is nevertheless the keynote 
of any regulations of this kind, The Netherlands Government therefore wonders 
whether it would not be appropriate to insert a general provision embodying the 

principle of reciprocity without, however, making the observance of a strict 
reciprocity a condition for diplomatic intercourse, Such a provision should in 
particular serve as a basis for a satisfactory application of article 7, 

The Sapportcur considers that, if a codification in the form of a treaty is 

contem>latcd, then reciprocity is to a large extent 'guaranteed by the treaty, 

Reciprocity may, however, be conoeived of as a condition governing the grant of 

advantages more extensive than the minimum laid down as obligatory, If it is the 
intention to give expression to this idea, then either a special provision may 

answer the purpose or else a clause may be added in each article in which the 

question of reciprocity arises. If the draft does not take the form of a convention, 
the question of reciprocity will become more important. Preferably, a decision 

should. be postponed until after the articles have been reviewed, by which time it 
will be clearer whether a reoiprocity clause is necessary. 

Repri sal a, The Netherlands Government takes the view that the articles of the 

draft do mot interfere with the possibility of taking reprisals in virtue of the 

relevant rules of general international law. 

The Ragporteur agrees, Perhaps the question ought to be mentioned in the 

commentary . 

Emergencf, The Netherlands Governmant is of the opinion that privileges and 

immunities do not preclude the taking of special measures by the receiving State 

in emergencies, In particular, such cases may ‘occur in connexion with the 
application of articles 16 and 22, and hence it is advisable to insert an 

observation to this effect in the commentaries to these articles, 

The Rapport cur agrees, but notes that the commentary to article 22 refers to 
emergencies, The commentary may be expanded and a reference added also in the 

commentary to article 16. 

Relationship between the convention and the commentaries thereto. -- The commentaries 

have no force of law. The principle s mentioned therein which should be accorded 

force of law should be embodied i.n the articles .themselves, The Netherlands 

Government suggests that the Commission review its text in this respect, 

The Rapporteur observes that cases contemplated in article 16 and paragraph 4 

of the commentary thereto, may be mentioned as examples, These will be discussed 

in the proper context below, 
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Texminolo~.gd. -_I --I*. The Commission has not Slt\l&yS been consistent in the LerminolOgY used- f 

It uses without distinction the expressions !!member of the mission” and rrmember of *hP’; 

staff of the missionl’, ~~lmmunit,Jes” and iipxivileges and .immunities”. In the articl@a” 

it refers to “iiir;llunity from jurisdiction”, in the commentaxy to article 24 to “‘eXeW?t* 

from juxt’isdiction”. The dxaft would be much cl.earex if a unifoxm texminology Were us& :$ 
The Zap-ioxteux will deal with this question in, his remarks concerning the teti of 

the articles below. 
! 
j~s $ 

The draft not exhaustive 
., 

&ma-we.. 2J Luxembourg 

It would seem essential’ to indicate clearly (e.g. p in the preamble to the con- ’ 
$ 

vention which will give definitive form to the subject-matter) that the articles do 3~ 

represent a complete and exhaustive regulation of all the questions which may a?A.Se ii, 

actual practice, This would prevent the exclusion of recourse to general principles 1 :. 
law, to international custom and to the judicial and administrative practice Of Stat+ 

(e.g, o the domicile of the diplomatic agent). The Luxembourg Government proposes * hai 

.an additional article concerning social security contributions Should be inserted in 

the section relating to examption from dues and taxes, 

E.M.txerlandU _ 

The Sbiss Government makes a general observation on much the same lines as that 

of the Luxembourg Government p ,viz, , that the proposed articles axe in part, Ira codiri 

cation Of existing international law”, which does not exclude the application of 

customary law in cases not settled by the convention. 

The Xapporteur thinks that the coli~lent~y might state that the draft 1s not 

intended to settle every question. 

Czechoslovakiag 

The Czechoslovak Goverrmlent pxogoees the adoption of several additional 1orovj.s~ 
These proposals will be examined in their proper context,. 

5/ Japan 
The foregoing remark applies equally to a proposal of the Japanese Government 

that the Commission should deal :.:~.so t~.):{.-t:~. *the question of the dalivery fff di.glO!mt%C 

passports and the granting of diplomatic visas. 

D. Structure of the dxaft -c- 

The J~ias Government proposes that the arrangement of the draft should be mod%f 
in several respects . 

The Rapporteux considers that, preferably, these proposals should be examined p 

all the articles have been reviewed. 
-_LIum 
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El Pbaervations on the different articles of the draft -a- 
Definitions 

Netherland id 1 

The Netherlands Government proposes that the draft artioles should be preceded 

by a defining clause in these terms: v 

‘[Definitions 
V?or the purpose of’tha present draft articles, the following expressions ahall 

have the meanings herewith assigned to them: 

(d) 

(4 
(f) 

*’ (f3) 
b) . 

the ‘head of the mission1 is 

to a& in that oapaoity; 

the ‘members of the missions 

a person authorized by the sending State 

inolude the head of the mission and the 

members of the staff of the mission; 

the ‘members of the staff of the mission’ inalude the members of the 

diplomatic staff, of the adm5nistrative and techn~oal staff and of the 

s’ervioe staff of the mission; 

,,the tdiplomatic staffr oonsfsts of the members of the’ staff of the 

mission authorized by the sending State to engage,in diplomatio aotivitiea 

proper! 1 
. 

a ‘Jdiplomritic agent1 is the head of the mission or a member of the 

diplomatic staff of the ‘mission; . 

the tadministrative. and technical staff’ consists of the members’ of the 
staff of the mission employed in the administrative and tech&al a&iCe 

of the mission; 
the tservioe staff! consists of the members of the staff of the misiion 

in the domestio servioe of the mission; 
a ‘private servant 1 is a person in the domestio gervioe of the head’ or 

of a member of the missionOtt 
f ‘. # 1 

&/ Ibid,, Add.1, page 13. 

,,. 

. 
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The Netherlands Government suggests certain drafting changes to ,ba.ude in 

different articles if this 'proposal 'should be adopted. These will be dealt with 

later in their context, 
Other Governments have made similar observations. 

Y Japan 

It would be desirable to have the "members of the diplomatic staff", the :lmembere 

of the administrative and teohnical staff" and the %embers of the service staff" and 
"private servants'! more precisely defined; in establishing these definitions it 

would be nesessary to take into consideration both the status of a member under the 
laws of his own oountry an$ the functions actually performed by him in a mission, 

In thisoonnexion, 'it is noted that persons who performlow-grade duties, such as 
janitors and chauffeurs, are government officials under Japanese law. 

2i United States of America 
. 

The Unit&d States Government also suggests definitions for the various groups of 
pereonnel.and emphasties that clear-distinotions should be made between officer and 

subordinate staff personnel. In this connexion, it refers to the commentary followir 1 P 
article 6, which states that the practice of appointing nationals of the reoeiving 

State as members of the diplomatlo staff has now become fairly rare, This is true 

if the diplomatic staff is deemed to include only officer personnel, 
It adds that the article containing the definitions should also make reference fo 

military, naval and air attach6s and their staffs. 

The Rapporteur observes that, although the definitions proposed by the Netherland! 
Government deal only with what is self-evident, he does not objeot to the insertion 

of an article containing these definitions, When the subject was studied by the 
Commission at its ninth session, several members recommended such an article, 

In sub-paragraph (d) of the provision proposed by the Netherlands, the following 

passage might be added: "including military, naval and air attaohds and other 
specialist attach6stj, This addition would meet the request of the United States. 

. 
Government, 

A/ .Tiki&, Page 19. 
u J&!&, pages 54 and 5'5~ 
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SECTION I 

Caechoalovaki l3.d 1 

The Czechoslovak Government considers it desirable that the draft expreaa the 

prinoiple that all States enjoy the right of legation. 

The Rapporteur notes that in h3.s original draft he had proposed an article 

oonoerning the right of legation, but the Commission oonsidered suah an artiole 

undesirable. The Cseohoslovak Government does not give any reasons for its propoeal, 

In any ease it oould not be aooepted wj,thout partioulars of the aonditions to be 

satisfied in order that a State may poesess the right of legationr . 

ARTICLE 1 

United States of Amerio ad 2 

An additional paragraph might well be added dealing with situations where the 

head of a mission and perhaps other officials of the mission are aooredited also to 

one or more other States, In that case the sending State should first obtain the 

aonsent of eaoh reoeiving State, 

The Rapporteur agrees in prinaiple, but is not sure where the additional prooiaion 
bghould be inserted0 Perhaps the best place would be after artiols 5, A referenoe 

in the vommentaq might perhaps also be considered, particularly as regards membera 
‘of the Isrtaff. 

Text proposed for an artiole 5(a): 

1, “With the oonaent of each receiving State, a head of mission may in 
addition be appointed head of mission in one or more other Statesrlt 

t: ARTICU 2 
Ty 

AuKtralizY 

The Australian Government proposes that the words bhe Government fi@l should 

ibe omitted since diplomatic missions generally represent heads of States, 

Luxembour ii? 

Makea a suggestion to the same effect, The fun&ion of the diplomatio mission 

i!ie not only to represent the Government of the sending S-bate, but to represent the i 
.” jj* 
&/ Ibid,, Addrl, page 10, 

/g p&$“, pag* $3, 

;/ Ibid,, page 6, $,I 

8, $ # 2: Ibid., page 25, 
,B 
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State aa a whole, It is this notion which is expressed in the traditional To-la 

that diplomatic agents represent the heads of States. 

The Rapporteur has no objection. 

Chil eJ 1 

With ,regard to paragraph (b) , the Government of Chile oonsidera that diplomati 

protection should be exercised only, after the ordinary remedies in the courts of the 

receiving State have been exhausted. In so far as the sending State’s nationals are 

oonoerned, proteotion should consist rather in obtaining for them a yguarantee of : 

access to the ordinary oourfis of the country, Denial of justice alone can juktiry 

diplomatic protectionP The Government of Chile therefore considers the unqualified 

statement of this protection in the said paragraph somewhat inadequate, 

The Rapporteur oonsiders that protection extends far beyond the cases in which 

an alien is required first to, exbaust the ordinary remedies in the courts, This 

observation does not’ call for any action. 

2l ‘ C5 echoslovakia 

The Csechoslovak Government recommends that9 for the sake of oompleteness, the 

artiole should be supplemented by a provision concerning actitities serving the 

promotion of friendly relations among States and the development of their economic, 

cultural and scientific relations, and by a provision conserving consular activities 

in those oases where official consular relations are non-existent between States, 

IlY United Kingdo 

It is for consideration whether the functions speoifically enumerated should 

inolude a reference to cultural activities, This seems in modern times to be one 

of the acknowledged functions of a diplomatio mission6 The United Kingdom Government 

notes, however, that it may be that a’ specific reference to cultural functions is * 
uimeoessary, 

J./ Ibid,, Add.1, page 4@ 

d Ibid., Add,l, page 10. 

2/ Ibid., Add,%l, page 22. 
. 



11 United States of Ameriaa? 

The functions listed are obvious, and admittedly nat exhaustive. It is 

therefore probably not 

: mission may perform* 

pracltical. to define the precise funotions which a diplomatic 

ti Switzerland 

Fortunately, i’ ?\ the lqz u * ‘of functions is not exhausti.ve, and wilL therefore not 

stand in the way of future development, I 
The Rapporteur, uncertain whether the United States observation was a oritioism 

or an expression of appyoval, decided to regard it as an approving comment, He too 

considers that a fuller.‘~llurnerlation should not be attempted, for the longer the list - 

aad it could be very long - the more one will ask why it does not mention some 

particular function, 

When the question was discussed at its ninth session, the Commission decided that 

only the most important functions should be mentioned, 

The functions mentioned by the Czechoslovak and United Kingdom Governments are u 
of Course important, but the Rapporteur agrees with the United Kingdom Government that 

41% is unnecessary Lo add anything to the list, and that it is even better not to do soa 

Netherland&’ 

to this article attention should be paid to the position of a 

foreign trade represent at ion p In the Netherland Government 1 s VP&W the question 

,yhether or not a trade representation belongs to the dI.plomatic mission must be SA’ $ 
i+answered in the light of the fnternal organisation of the mission concerned; the 9 
,{i< 
i~receiving State should rely on the Information given by the sending State in this ,s; 5 

t. res,psct, unless it is olear that the information supplied is completely fictitious and 

that the person concerned can in actual faot in no way be regarded us having a . .: 
,: 
” di@o&t ic functions 

3 , The Rapporteur has no objection, 
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ARTICLE ‘3 

.u i 
United States of America Q 

$jf, 
This article sets forth lthe general practice of States, including the United 

The sr&aent is only required for ambassadors and ministers, since in praotice I' 

it is not necessary for char&s dreffairss, The wording of the article might be 
I, 
7 

changed by replacing the words Ishead of the mission" by the words tlambassador or 
;;, i' 

ministersttj alternatively, the following sentence might be added: "This provision t 
i 

shall not apply to &&s d! !. 
In the Rapportour's opinion, these observations do not call for any amendment i, 

of the text, 

ARTICLE 4 I ' 

i-u United States of America 

The intent and probable effect of this article are uncertain, both because the : 
draft articles do not define with sufficient clarity the various categories of persond 
which compose the staff of the mission, and because the commentary following articles, 

5 - 7 is in some respects inconsistent with the provisions of the articles, In any 1 

event, the United States Government is of the view that this article should be z 4. 
revised to recognise the right of every State to refuse to receive in its territory t 

any member of the staff of a diplomatic mission whom it considers unacceptable. uIld64, 

United States immigration laws, 
Q 

some form of acceptance by the United States Governme$j 
8 

is a condition precedent to the visa applicant's classification as a foreign governme~' 

official or employee, 
i, 
1, 

The Rapporteur considers that there is probably a misunderstanding underlying i 

this observation, Perhaps the expression "freely appoint11 has been interpreted as + 
j' 

meaning more than in fact it does. He will. attempt to expand the commentary to 
indicate the appointment does not dispense with the visa if a visa is required, 

&/ J&&, page 53,. 
g Ibid,, Addal, page 4. 

2/ J&&Jo, page 53, 
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I  

Netherland ’ SJ 

,If the, defin+tions clause is adopted the word “otherfl before ~~membersl~ should be 

deleted, 

The,Rapporteur agrees. 

Moreover, the .Netherlsnds Government is. of, the .opinion that it should be made 

obligatory on the sending State to notify the ,receiving State of the arrival and 

departure of any..member of the mission (see proposed definitions) and of personnel, 

even in the case of local personnel, Such an obligation would be consistent with 
the practice existing,, in various countries. The Netherlands Government proposes that 
the following should be added to, article 4: 

“The arrival and departure of the menibers of the mission together with the 
members of their households, shall be notified .to ,.-the Ministry of Foreign 
Affairs of the receiving State, Similarly, a notification shall be required 
for members of the mission and private servants engaged and discharged.in the 
receiving,, Statell. 

The Rapporteur has no objection (see paragraph 10 of the commentary to, article 28). 

4 I ARTICLE 5 

Netherland 2 J : 

If the definitions clause should be adopted, the words “diplomatic agent? oould 

be used instead of “members of the diplomatic staff” * 

The Rappk+&r agrees, 

United Kingdo lrY 

It is not the normal practice of the United Kingdom Government to grant such 

express consent as ia oontemplated in this’,arti.cle. , * 

Switzerlan y d? 

Artioles 3 - 6 are in conformity ‘with customary law and, in particular, with 

the practice, of S$tzerland. 

; 

J/ Ibid.. Addal, page 14. 
d Ibid., Add.1, page 13* 

3/ Ibid,, Add.1, page 22, 

g _2_bid., page 38, 
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With regard to artiole 5, the Swiss Government states that it appear& prudent 

to make a rule which leaves it to the discretion of the receiving State to acoept, 

by giving its express consent, its own ‘nationals as members of the diplomatio staff 

of the sending State. In Swiss practice, the nationals of the receiving State 

are accepted as diplomatic agents only in exaeptional cases and are accorded only’ 

the minimum privileges and immunities essential to enable them to exeroise their . . 
functions, This practice is in accordance with article 30. 

It may be concluded, ex contrario, from the text of article 5 that a State is 

free to appoint nationals of the receiving State to the non-diplomatia staff of the 

)~ mission without previously obtaining an authorization from that State, This, for 

,: linguistit, and other reasons, is necessary for the proper function of the mission. 
1: 

.u United States of, Atnerics 

The artiole might be amended to provide that diplomatic agents may be appointed 
I 
1’ from among nationals of the receiving State except in cases where that State ,, ,, 

exbreasly objects, The United States declines to reoogniie one of its own 
i’ 

I ,’ nationals as a diplomatic officer of an embassy or legation in Washington, but 

: ,,,,:I: ordinarily has no objection to the inalusion in the mission staff of Amerioan 
I “, ;, ” citizens employed in other capacities. 

I 

/ ‘,’ 

Chil 2 .i. eJ 

It would perhaps be better to state that members of the diplomatic .staff must 

’ be nationals of the sending State and may be nationals of the receiving State in 
; exceptional cases only. 
i 
/ The Rapporteur considers that, in view of the practice in e.g. the United 
/ 1 Kingdom, the following words should perhaps be added at the end of the article: 
i 
I “unless it has waived this conditionn. 

Union of Soviet Socialist -Republic i?Y 

An additional olause should be added to provide that the receiving State may : 
,’ stipulate that members of the administrative, technical and service staff of 

I . 

1, y add,, page 54. 

l,“” 2/ Ibid., Add.&, page 4. 

2/ Ibid., Add.& page 20, 
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diplomatic missions also may be aelected from among the nationals of the receiving 

State only with the consent of that State, kf. the statement of the United Staterr 

Government quoted above: “but, ordinar’ilv has no objection to the inclusion in the ,. 
missio,n staff of American cit1rtens ‘&ployed in other oapacitiestt), 

The Rapporteur considers that it is probably a long-standing practice to 

recruit’ locally a large part of the staff to which the Government of the USSR * 
I refers! Moreover, it must be admitted, as the Swiss Government remarks, that for 

various reasons this practice is essential for the proper functioning of the 

mission y * If this right did not exist a conflict would arise with article 19 of 

the draft (which provides that the receiving State shall accord full facilities for 

the performance of the mission’s functions), The Rappcrteur agrees with the Swiss 

Government 1 s view. As the question has been raised, perhaps the text of the draft 

should ‘be more explicit. 

United States of America$ 

The United States Government raises the question of persons with dual 

nationality o 
.* a. That Government is of the view that once a receiving State has validated for 

entry purposes cis a member of the mission a passport issued by the sending State 

to a person considered by the sending State to be one of its ntztionals, whether 

native-born or ,n&turaliaed, tha receiving .Stats 5s precluded from thereafter 

attempting, prior to termination of such person’s appointment and expiration of ‘a 

reasonable time for his departure, to assert jurisdiction over such person on the 

ground that he is a national of the receiving State, This situation differs, of 

course, from the case of an in&vi&&l possessing dual nationality but residing in , 
the receiving State and subject to’its jurisdiction at the time of his appointment 

to the staff of the mission, The United States Government suggests that the . . 
problem of exercise of jurisdiction, solely on the basis of nationality, by the 

receiving State over dual nationals. who are members of a diplomatic mission should 

be dealt w&th in a separate article, 

The Rapporteur thinks that the problem raised is perhaps more pertinent to the 

application of’ the articles dealing with privileges and immunities than to the 

application of article 5C 

&/ J&j., page 55. 
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Whether the receiving State can exercise jurisdiction in respect of a 

diplomatic agent possessing its nationality in addition to another nationality i8 : 

a question which should, if it comes before an authority of the receiving State, y 
normally be decided according to the law of that State, Jnoluding its rules of 

private international law. The United States Government seems to agree with this 

principle, at least in those cases where the diplomatic agent is resident in the 

receiving State and subject to its ,jurisdiotion at the time of his appointment, i 

But it distinguishe,s the case where the receiving State has given to the diplomati 

agent a visa on a passport issued to him by the sending State as to a person of itsi 

bhe sending StateId nationality, In this case, according to the United States : 

Government, the receiving State is precluded from claiming that person as its i 
‘_ 

national prior to the termination of his employment and the expiration of a 

reasonable time for his departure, 

It is very uncertain hoti far the Governments of other countries would be 

prepared to accept the United States GovernmentIs view in this latter case, 

Such a case is bound to be very rare, however, if indeed it has ever ocourred) 

and the question ‘is really rather one for the administrative, or judicial procedure 

of the receiving State, 

In these circumstances, despite its interest as a point of,law, the problem 
does not appear to require,s solution in the draft, 

Australian 

Some, further consideration may be required to take account of the special 

position of members of the Commonwealth of Nations in,their mutual diplomatic 

relations. 

The Rapporteur considers that, in the absenoe of further explanation, it is 

difficult to understand what is intended, If the expression Wommonwealth of 
Nations” means “the British CommonwealthI’ it Js conceivable that the question 

raised is that of dual nationality, In any event, this question is probably deal1 
with by legislation or by ease-law in the oountries concerned, 

. . _ 

&/ 3[b$$, , page 6. : 
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The Rappcrteur po$nts out that this question ho.s already been discussed. 

In his original draft there was’ a provision to that’ effect; but a referonce in 

the. commentary was regarded as sufficient, Although he still likes the idea, 

ho is reluctant to reopen the discussion, p articularly since the Swiss GovornmentT S 

proposal is in, vory tentative terms. 
. 

kRTICI;F 7 

Auetralia~ 

c 

The Australkn Government ressrves its position with regard to the whole ~1 

this article. 
PWWISH 1. 

a 
United States of Americ a-J 

‘KS a restatoment of a general principle the language used in this provision 

is, perhaps, as much as Governments will agree upon. However, the article is 

silent as to how to determine what,i.s %easonable and customary” under the 

circumstances and what are the keeds” of the mission. Accordingly, its 

application will solve neither the problem of inordinate increase to a size 

palpably unnecessary for the purpose of the annduncod functions of the mission, ’ 

or the problem of arbitrary demands by the receiving State for the reduction’ of 
personnel . 

In the absence of agreement among Governments as. to a criterion by which 

these questions are to be ‘det&rmined in- particular cases, the United StatOS 

Govornmont considers it impractical to Pramo a rule on tho subject. 

Switaorlan a;/ 8 

Paragraph 1 of this arti clo is both felicitous and well advised and cen.fiSmS I 
the practice of recent years, 

rapa@ 

It is hoped that a statement wi11.1 be insortcd in tho commentary to the effect 

that the missions cxchangod should in principle bo of corresponding size, 

,  

.  -s-- 

y Ibid., page 6, 

,g Ibid,, page 56. 

g Ibid,, page 39, 

& J&l&, page 20. 

I 
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effect 

In tho Happorteurts opinion tho Commission’s text indicates the criteria 

whioh are acceptable and which ought to be applied. They must necessarily 
r&‘:lsin W&N3 because i’c is tha oircumstances of oath particular case which are 

’ aocisivo. Cne cannot stipulste that the missions exchanged should in principle 

bo of corresponding size (as the Japanese Government has suggested) , m0 ascisive 
fdxn is the need of eaoh of tho two parties, and the two may have vory different 

needs, To follow the Japanoso Govurnmentt a rscommondation would amount to 

raducing missions to an inadequate minimum. 

Although the oritoria ark vague, it is noverthsloss desirable to state the 

princiglo that thoro are limits to tho size of the staff of the missions exchanged, 

In the CQSO of. disagroemont, the draft provides that the dispute may be referred 

to the International Court. 
F 

Nothorland *’ s/ 

The Netherlands Government states that the words 9easonable end customnary~~ 

(*slpisonnablo et normal) rofor to two criteria that may oome into conflict with 

eaoh othar , The doolsivo oritarion is not what is oustomuly but what is 

roesonabla l The lords “and oustomaryll should theroforo be doleted+ 

Tho Rupportaur understands tho critiaism as far as the English word 

7~oustom.ary1i is oonoernod: what is in conformity with custom may cease to be 

reasonable in ohanged oiroumstnnoes. So far as the Branch text is aonccrned 

(wi.lioh employs tho word normal) the position is slightly difforont, The 

contradiotion disappoars ; but is not the normal an olamant of the roasonabla? 

The Rapportcur feools that even if this is tho case it is perhaps desirable to 

stross t&c& olomont, and ho accordingly prop~svs ths replncomont of the word 

170ustomary11 in the English text by the word ~~nornaal~~ 
P.AR.AGRAPH 2 

iv unit oa stetos of .Amori CCL 

Tho Un$tod Statos Govarnmont strongly opposes the adoption of this paragraph 

WLioh appoars objectionable for a numbor of reasons. It gOGS beyond oxiStin6 

princliplos of intarnational law, and, in some rospocts, would seem to snnation 

pros& ~~~M.cQs of corta$n oountrios against which the United States and &km 
Govornmonts have protested, It not only fails to mention tho prinaiplo of 

rociprooity but apparently oontomplatos that tho rocoiving State must treat all 

foreign missions alike, without rogard to how the sonding State trOatS reprsson- 

tativos of the rocoiving State. :. .’ 
YJ--pia,: Add,&, p.14 

u Ibid., pago 56. 
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@ain, the United States Government would not object to a provision thp-t the 
raceiving State is entitled to decline to rSCd.Ve a per-t;icular m!a~:or~ of officials 

to porfom a function which may be performad only Cm 8 matter of Privilege and nof 

as a mflttor of right. However, on.ce.the sending State is granted the right of 

legation, such State is ontitlcxl to staff its mission with al1 categories of Porsom 

necassary to the performance of those functions impli’cit in the right of legation* 

Also the sending State 2nd tho receiving State concornod al&e a-0 in a Position to 

dotormine the circumstnnccs and conditions which may affect the SiZO m.d COmPosition 

of thoir respective missions in.the territory of the other, 

The United States Government does not require a,ar&ents for military, naval or 

air attach& except on the basis of reciprocity, Since certain Governments require 

thorn for top service officers, the United States Government reciprocc=toS End 

roquires a similar agyemont. This procedure is not, however, followed in the caEI0 

of assistant attach&s. 

Netherland S-J 1 

The principle of non-discrimination is a goneral principle, on which the 

application of all the draft articles should bo based, The impression might be 

croztud by this paragr=.ph thclt this principle applies only or in pa?ticulpz to. 

cort?.in individual cases, which would be contrary to the general nnturo of this 
principle, The words “and on a non-discriminatory basis” should thorefqro bo 
doloted, 

Swi taorlandg 
The Swiss Government endorses the principle laid down, which complotos tho 

procoding provision, Noverthsless, it suggests that tho second so&once bo 

replcced by tho last sentonce of paragraph (3) of the commentary, viz: “In the 

Case of military, naval rind air attach&, tha receiving State May require their 
ncUnee to be submitted beforehand for its approvclfv. 

Such Q ProC@ure would protect the sending State from the rebuff it vould suffo 

if the receiving State were to refuse to accopt persons alro,~y appointed. 

United Kingd omd 3 

Th@ United Kingdom Govornrkt doc8 not roquiro its previous agr&ont to bo 

&ought to the appointment of militmy, naval or ai+- &tach& to foreign diplomc.tic. 
miSSionS in London. 

J./ Ibid., Add.1, pago 14. 

g Ibid., page 39, , 

ii/ Ibid., AddJ, pge 22. _ 
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The Rapportam thinks it would bu of inturost to know what are tha pvcxtices 

Of those GOVO~~IDIQ~I~S to which tha Unitad W~?(;QS GO~WXXJKXL$ rofors and against 

which it and other Govmm:~-~Ls ‘mm mid to have pro-@stod,, 

His impression is that th$ Unitsd States Govc?rnmont has not tnkan sufficiently 
hlt0 CtCC0l.h th0 WOrdS 7’witkiil ,?jj.~tli.~c;r bounch”, which rofor back to the pnssqge in 

parngraph LL$ si.zd oxcooding what is raasonabla and customary, having regard t? 

the circumstances and conditions in tho rocciving State, and to tho ncads of the 

pE3Yticular mission71, In the Rapportour’s view, paragraph 2 do+ not differ in 

substance from tho statomont in the United States Govornmant?s observations that 

ths St&to is J7entitlad to staff its mission with al,?_ wbgorios 02 porsog3 nocassary 

to tho porformaco of those functions impliolt in the right of lcjgztionY7. 

Possibly, tha article might bo rovissd on ‘iho basis of tho oxact words of tho 

Unitod S-ta-Los commsnt, lx&, if so, would not the prmision boconm more vague than 

it is in its psosunt Porn? 

If the paragraph i.s marixttninctd~ -bh ‘3 R&qQ0:r,“:mr :;q.qor”;:: tha ~mondmmts proposed 

by tha Nothorlands fj.nd SwL-3;~ Go~romman-6s (dolo-Lion of *ho wwds 770nd 011 EL non- 

discrimimto~y bc;sisll, cnJ rodrofting of thol-yat sont~lco), 

‘%d2-lorln~,dn- - 



A/CN.4/116 
page 26 

'The following express a pr~~?~~ai~c for the second alternative (prasontation 

of letters of crodanco): 
Australia, Belgium, Japan, Switzerland, Argentina. 

Netherland& 

In view of the fact that practice differs from State to State and that both 
systems have their merits and demerits, the Netherlands Government would SWgcSt 

that it should be for the reooiving State to decide which of tho two methods 
should be adopted. 

Swede n-/ 2 

The practice in Sweden has been that doscribed in the altornativo to&, btit 
the Government is willing to aticopt the text with tho altoral$oa of the words 

'land presented a true copy of his credentials to the Ministry for 'Foreign Affoi.rsrl 
to Qnd a true copy of his apdontia&has been accepted by the Ministry for 
Foreign .C\Pfairslf, 

Belgi UnrJ 3 

In the event of his awn prolonged absence or illness, the head of tho State 

instructs the Minister of Foreign Affairs to receive credentials, 
iv United States of America 

This is largely a matter of protocol. The Government rofors to existing 

aJ Argentin. 5 
practice. 

The date of commoncement of the functions of the head,of the mission depends 
on the date on which he prwonts h&s letters of credence. 

Denmar 6 ld 

The remittance to the Ministry of Foreign Affairs of a true copy of his 
credentials should be sufficient, For prnctical‘reasons, the receiving State 

should enable the haad OS mission to take up his functions in relation to the 
rocoiving State as soon as possible after his arrival. 

u Ibid., Add& page 15, 

g Ibid., page 34. 

u Ibid,, page 8, 
g Ibid., pago 57. 

i-- $&I., page 4, 
&/ _Xbid., pago 18, 
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I 
Chil ' WJ 

The Government of Chile is in ngreamont with $ho practical considorctions 
given in the Commission~s commsntarg. Experience hGs shown ttit 2 hoad of 

mission may find himself obligad,to cl& immodintcly, krticlo,8 is a gre& 
improvemat, but the point montionod needs cla~ifi+cation and the pmposud nlter- 
native should consgquontly bs rojoctod. 

: 
.Tho Rapportour recominonds thc,t the Nothorl@s proposcl should bo adopted, 

with tho taxt camondod in accordcnce with the Swedish propos,al.. : 
ARTICIJZ 9 

PkRAGaksK 1 
"IJ 

.Australi.* ' 
Tha~Austrol$an GOvGri-nnent would omit tho words JIGovernmont of ihe Ire 

Switzorla a;/ 
3 . 

The Swiss Govarnmcnt stntos.that it wquld bo desirable to qda, ht tho ofid 

of, the paragraph, a provision indicating *ho porson or authority ‘who should 

notify the nr?me of tho chax& dtaffairos ad interim to the Govwxunont if the - -.-a... , 
rocaiving Stnto. In Swiss practice tho notifiection must ba made by the 

nocroditod head of tho mission before his dopcrturo or absongo, othorwisu it iS 

made by tho Ministry of Foreign Affairs of Cho sonding State. This 1oavos no 

room for doubt. 
PARAGRAPH2 
kustrali,. TJ 4 

%'hc kustralicln Government would omit.this paragraph. 
u United %xAes of America I 

The United States Govornmont fir@ this,crticlEt yacceptablo, In oaoh 

QRS\? the Gov@rnmant would raquiro appropriate no%ifiCatiOn, and it could not 

rely on such n proaumption as is proposed. San0 g~vornmo~ts CUSto~~i~Y 

list, aftor the,nome of the h@ed of mission, the naio of tho highost rcmkin$,' 

‘, 

military,, hval or air Wxtch6* , 

. I 
y Ibid., Add,& 2?WO 50 

g ,Ibid., page 7. 
g Ibid., pa@ S-0. 

g Ibid., pqw 7. 

u fbld., pago 57. 
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” 

United Kingdo nJ 1 

The Gov&ment r’ogards the bend of a foraign diplometic mission c.8 rsmain$n@: ':, 9 
in ohorge of his mission while hG is within t*ho confines o’f tho United Kingdom,, : 
It doos inot regard the cppointmont of n chsyg$‘d’effaires ad in&$& as appropria*e !: --_I 
in such circumst~ncas. On tha other hand, tho GovornmGnt would not SW any 

particular objection to the system proposed by tho Commission. 

Normally &he Govorsmont requires the appointment of a cher&~~@aires ad 

interim to bo noti’ficd td it by the nccroditod head of mission prior to his own -- 
departure from the country. Should such notification bo impracticable, the 

Govornmont requires “c;ho nppointmont of tho chnr.gQ d~affairss to bc n&iPied to i% 

by tho Ministor for Foraign Affairs of tha sonding State, An oxcoption to this 

gonorn~ halo might arise in tho case of an omorgoncy caused by thu death of tho 

hoed of the mission In which ovont in tlio absonco of any contrary notification 

from tha Govornmont of’ tho’ SGnding State tho Unltod Kingdom Govornmtint would rogar 

tho chnrgo of tho mission OB devolving upon.tho senior mombors of Lho diplomatic 

stuff. 

Chile’/ 

The Chiloan’Govornmont, lika tho Unit& Kingdom Govornmcnt, considora thnt 

it is not poi;‘siblc’ $0 nppoitit Q C?KXF& dfaffziros ad interim.if tho hoad of mi8Sio 

is within the oountry. It proposos tha dolotion of tho words %.& in%orix&ff, and 

sugg:Gsts tha!t tho ahzr& d’nffairs might himself notify tho fact thr,t ho has 

assumed ahargo of the mission, 
/I G Donmar J 3 

In CC?.SJS whclro no diplomatic mambor oi ths mission is present in tho 

rocoiving St&o a non-diplomatic mombor of tho staff might bo officir?.lly in 

ohcrgc of tho cffnirs of the mission in tho capncity of ch,n.r& drnffm-. If 

tight bo considorod whuthcjr the oxistonco of such nrrcngomonts should bo mgdiionod 
ln’thd convention, for instancu in a third paragraph r,dded to this articlr?. 

The Rapportour agroos with tho proposal that at thG &nd of pnrzgrph 1 tho 

following words bs addod: Itby the hond of the mission prior to his doparturo, 
or othdrwiso by tho Govornmont of tho sanding Stnto”, 

&/ Ibid., Add,& pago 22, 

u Ibid., Ad&l, pago 5, 

$j &&,, pago 18. 
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Paragraph 2 should b;: dulc?tod, inasmuch as the situc:tion is an omcrgoncy 

which should ba doclt with according to circumstacos (cf. the observc,tion of tho - 
Danish Govornmont) 0 

mTIcml 0 
Swodo t-r-f 

Thu Swedish Govurnnsnt proposes thct pnragrc,ph (b) bo dolotad. Thsro 800113. 

to bo no valid ronsons for maiutnining to-diy two szlparatc catGgoriW of &ads of 

missions , .?.ccraii.tud to heads of state, klrtiady whon tho question WC.& raisod in 

%ha Longuo of Nztions in 1927 tho Swedish Govornmont mado tha following statomont: 

~~1-i; doos not sown fcir th?.t two Statas, whothsr largit or small, should bo able, 

by mctans of c bilctoral cgroomont rociprocnlly conferring upon tho ropresantatives 

the rank of ambassador, to. plzco tho roprosont<;tivGs of othar Govornmcnts in a. 

position of inferiority which, howovxr formal it may be, novortholoss constitutes 

c? real disadvzntago*l 0 The Swodish Govornmat oonsiders it most uxgoat that this 

dovcrlopmont bo tnkon into account when new rules concorning diplomctic intercoLas 

botwoon Sto.tbs nro being croatod. 
Switzorl.and2/' 

Tho Swiss Government regards it zs rogrottablo ‘thnt no account WCS taken of 

‘tha gonorcl tcrndoncy to abolish th o distinction botwoon’ tho first two classes, 

for this tondoncy is in i?.ccordanco with tho gonoral principle of tho ,oquQity of 

st:ltos. A, rule to t1r.t of,fcct would have accoloratod this t rond and thus holpod 

to aliminato some of the: diffic$Ltios oncountarod in cvory period of transition, 
Tho R,~pportour considers thc:t tlzijso obsarvntions add nithiw;. now to thv 

di s cussi on o Ono might add ttit it is vary easy for Stntos to romody th0 

situL?tion if thoy fool thoy hrr:vo boon wrongod. Accordingly ho doos not wish to 

333SUlllO last ycarts discussion of the subject. 
2/ Unitod St&os of Amosica 

Tho Unitod Statos Govornmont suggests thr:t the crticla should bogin with the 

words lYFor purpoaas of pracodoncs and otiquotte ,..I! 

Tho Rapportour obsorvas tb?t this idea is alsoady oxpressod in substanco in, 

srticlo 14. I-IO would have no ob joction if it is dosircd to omphasixa the point. 

L?r/ Ibid., pRgw 330 

2J ;i;;;;. , pl?g,o 41, 

g Ibid,, pago 58, 
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: . ’ Stitzexfan cd 1 

The use of tho exprossion “other persons” may both onuso confus,ion snd dolay 
the disppooranca of this second class, No definitive rule for such e cam should 

bo laid down in this convention, which deals only with regular and pornl?a\;?nt 

diplomztic missions. 

So far ELT the RappoGtour has beon able to discover, the t~rm.~~oChor parsons** 

in tho tat of the Vionnz Regulc,tion means ad hoc raprosentctivosc The Swiss 
Govornmont’s obssrvetion is theraforo justifiod, and the words should bo dolotod, 

Czochoslovnk& 
: The Czochoslovnk Govornmont considers that section I shouJ.d stipulate in tho 
rospoctivc,nrticlos, bosiaos the clauses on hoctds o$‘mission, also thJ rank and 

procodonco of tha other hiplomatlcr staff of the mission. 

Tha Rapportdur considers that cv~n in the case of hoads of mission,it WCS 
doubtful whothar the question of rank should bo donlt with in the drcft. 

Essentially, as hrs b&en omyhasizsd by the United States Govornmont, the problam 

is ma of prvcodonce and otiquot%,o, As Far as the heads of mission a~ concarnod, 
tha qutistion goos, or rather, used to go beyond the limits of pracodonco and 
otiquotto bcrcnuse of the ideas which formerly pravailod. In those circumstcacas, 
znd for historical reasons (intor olia tha Vienna Rogulatfon) , the Rcpportour 

thinks it justified to deal with the quostion hero. AS far as tho rc.nk of otha- 
mombors of the mission is concorned; tho mettor is oxclusivoly one of otiquotte 
aid is in any c&se settled by protocol. In his opinion tho quostion should not 
bo considorod. 
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ARTICLE 11 

United Kingdo mf 1 

The United Kingdom Government propnses that the article be redrafted in the 
following terms: 

*States shall mutually agree the level of their diplomatia represent&i on 

at eaoh other’ s oapitals”, 
2/ United States Y? America 

The United States Government ,observes that the receiving and sending States 

need not be represented by heads of misoion of the same r&co 

The Rapporteur considers that this observation might be inserted in the 

commentary O 

ARTICLE 12 
In favour of the date of the offioial q-tification of arrival: United 

Kingdom (where this is existing practice), 

In favour of the date of the presentation of letters of credence: Austria, 

BeJ@~ium, Sweden and Switzerland. 

LuxembourgY 

The Luxembourg Government has no preference, but belimes that the solution 

should be made to coincide with that proposed in artiole 8 (commenaement of the 

mlsslon) c 
S-wit oerlandg 

The Swiss Government supports the prinoiple of llfunotional necessityV1: 

precedence should be determined by the date of the dommencemeat of functions, 

in other words, the date of the presentation of letters af credence, that being 

the traditional system, 
3/ United States of America 

The United States Government notes that the article deals with matters Cf 

practice and protoool in the receiving State, ‘rather than with principles of 

international law suitable for codification, 
’ 

Netherland s-f 6 

The Netherlands Government proposes that the words %he rules prevailina;11 

should be substituted for the expression ITthe rules of the protocolfv in 

&/ Ibid,! add;l,’ pe$;e 23’ 

2/ ma, Pa@ 5x3 

ti 2.~2,~ ~43e 25 
g Ibid., page 41 

g Ibid, page 58 

..I t 
* . 

’ 

&/ _lc.hiG add.1, page 15 
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paragraph 1, because these rules need not necessarily be confined to rules Of 

protoc 01 proper. 

The Rapporteur interprets the Netherlands Government’s comment to mean that 

the rules in question might be set forth in .a form which differentiates them from 
rules of protocol. However that might be, he things that the .adoption of the 

Netherlands proposal does not change the meaning, In the circumstances, he has 
no objection to its adoptioti. 

ARTICrn 13 
u United States of America 

The United States Government agrees with the. prOvisions of this article, 

but suggests that the article should further ‘provide that suoh uniform mode Of 

reception be applied without discrimination, 

The Rapporteur considers that this follows from the wcrding of article !l3, 

which prescribes a uniform mode of reception, It Is presumed that it will be 

applied without discrimination, but an express statement to this effect @an be 
added in the commentary. 

A,RTICz;E 14 

Netherland sf 2 

There is a widely held view according to which an ambassador enjoys a 

special privilege of being allowed to apply directly to the head of the rece,iving 

State. The Netherlands Government would like to know *ether this privilege is 

included in what is understood by *fetiquettell. It would appreciate it if! an 
answer to this question ce;uld be given in the commentary to article 14. 

The Rapporteur refers to the statement in Oppenheim’s International Law 

(8th edition, Lauterpacht , vol. I, page 778, paragraph 366) that, unlike’ 

ambassadors, ministers have not the privilege of treating with tho head of the 

State personally and cannot at all times ask for an audience with him. 

This statement should be compared with that in Sir Ernest Satowrs Guide tq 

Diplomatic Practice (4th edition, Bland, 1956, page 167): the privileges of 

ambassadors were founded on the supposition that they alone, as representing the 

I?ersOn of their sovereign, were competent to carry on negotiations with the 

u Tbi&, page 58 

u J&&, add.1, page 15 
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sovertxLgn himself, But this has no real significance in modern times, for they 

deal as a rule with the r/unister of Foreign Affairs, even in countries which 
preserve a monarchical form of government, It is sometimes supposed that an 
ambassador can demand access to the person of the head’of the State at any time, 

but this is not the case, as the occasions on which an smbassador can speak with the 

head of the State .are limited by the etiquette of the court or Government to which 
he is accredited. 

It may be added to this that modern developments in respect of the 

appointment of ambassadors must have reduced even further what little remained of 

this supposed right, 

Additional articles_prapsed -I...-.--- 
CzechoslovakiaU - 

The Czechoslovak Government considers that section I should also stipulate 

the right of individual diplomatic members of a mission to exercise diplomatic 

activities in accordance’with the instruction of their Governments. Thie part 

of ?;ha draft shibuld equally provide for the right of a mission and of the head of 

such a mission to use, the flag and emblem of his country on .the official premises 

of the mission, on the residence of the head of a mission, and on the means of 

transport used by him, 

The Rapporteur considers it unnecessary to deal with the f’irst question, 

partioularly if the definitions clause proposed by the Netherlands Government are 

adopted. On the other hand, the second proposal (concerning the flag ‘kd emblem) 

may be considered for adoption; it is in keeping with practice. 

SEXTION II 

ARTICLE 15 

JapangL 

This observation relates also to article 16. 
The Japanese Government considers that the meaning and‘ scope of the @XPreasiQn 

bi ssion premisesI should be clarif iad, The term llpremisesl’ could be interpreted 

as (a) only the official residence of an ambassador or a minister, and the 

chancellery, or (b) all accommodations (including housing facilities for the 

members of the mission) owned or leased for diplomatic purposes by the sending 

J.f Ibid., add& page 10 

2/ Ibid., page 20. 
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State, or (c) all accommodations used for diplomatic pUrpOs@s (inolUdiw dWQlliW@ 

of a*p3.0mdic agents), 
UrAted States of America-, 11 

The United States Government is in agreement with the apparent Intent of the 

article : that it is the duty of the receiving State tn ensure that the mission 

has adequate premises but that tie receiving State is under no obligation to make 

exceptions from its laws relating to the acquisition of real property or title 

thereto. For added clarity, it proposes that the concluding words of the article, 

“or ensure adequate aocommadation in some &her wayI1, be replaced by the words 

*‘or, in some other way, ensure accommodati on, including housing and ether 

facilities, for members of the missioner, 
Australia-ll 

(ad article 16) -- 
Some definition of the expression ~lpremisestl seems to be neceasaryg 

The RaP.porteur considers that, to make the draft c learor, a full explanation 

should be given of the meaning of the expressions flpremises of the misslonV1 and 

“private residence I1 r?sf a aipl.02wd 0 agent 9 and similar expressions as used in 

articles 15, 16, 17 and 23, : 

In article 3.5, the expressions “premises necessarytt and”‘adequate 

accomyodationlt are, as is apparent from the c;ntent of the article, used fn a 

generic sense, The expre s si on “the premises of the misslon lr in articles 16’and 1’7 

should, in conformity with the structure of the draft, be interpreted to Mean I 

the official premises used for the mission, including the private dwelling of 

the head of the mission, whether the premises are owned or leased by the sending 

State or by the head of the mission on behalf of the State D 

&ti!3le 23 relates to the residence as such, even though,it is not situated 

in the building or brvildings containing the official premises* 

The JffiQial premises of the mission, as well as the private residence, 

include the adjacent outbuildings, ya,rds, parks and gardens, including parld.ng 

grwnds for motor vehicles,, 

A word tif explanation should perhaps be added to article 23 concerning the 

PoaitiOn where the diplomatic agent has several residences, 
* . -I_-- 

&/ Ibid., page 59 

a Ibid,, page 7 . 
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sweaon-2/ 

I The Swedish G~vernmont proposes that the wr\rding nf the commentary should be 

used: “or facilitate as far as Possible adequate accommodation in som@ other way!’ 

(Commentary: Yacilitate the accommodation of the mission as far as posaiblel’)r 

SwitzerlsndU 

.The expression ftamum adequate accommodation in some other wayrr Pails to 

take ‘into account the practical difficulties in case of a housing shortage. The 

Swiss GWernment makes the same suggestion as the Swedish Government, 

Chila 

‘Missions may obtain acoommodation under lease, without having to wait for 

the receiving State to take ‘action. The text might perhaps be improved by. 

replacing tho phrase ‘Ior ensure adequate accommodation in some other way” by, the 

phrase I1Or Permit adequate accommodation [‘To be obtainer in some Other wayrr, 

The Rapporteur considers that the reference is to the present almost 

general heusing shortage 11 The Government of the receiving State is to do what It 

can to assist the mission in finding accommodation, The Rapportour has no 

objection to the adnption of the Swedish-Swiss amendment, 

Denmar k4 4 

The &Danish Government suggee$s the insertion of the words “on a non- 

ai scrirninatory basi slIc 

TbQ Rappt)rteur refers back tothe,Netherlands observation on article 7 (a 

-7 - general principle ) ; he is of the opinion that in this context, too, the use of 

this phrase should be avoided, 

ARTICLE lr, 

Definition nf the eQrossiF)n “the premises nf the mission” s.?.,-1 
Rust rali aJ 5 

Tapanti 

A definition is requested, 

Belgi umf 7 

Articles 16 and 23 have a aommon purpose but relate to different premises; 

:. r/ fhid,, page 34, 

i: u Ibid., page 42, 
:‘, 
“’ y Ibid,, ad&l, page 6, 
I :. 
y &/ Ibid. ) page 18, 3’ 
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they could be amalgamated or the same terminology could be umd: 8~buildings 3r 

parts of buildings”. 
United states of Amerz!X a-f 1 

For article 17, the ‘United States Government proposes a definition alOng the 

following lines: For the. purposes & this a&kale, property used for mission 

purposes shall be deemed to include the land and buildings used for the embassy 

or legation, the chancellery and all annexes thereto, and resi dencos for offioers 

and employees of the mission. 
T&e Government goes on to say: The commentary might explain that property 

wed for ,mission purposes should be deemed to include the land on whioh the . 
buildings are situated, including gardens, parking lots, and vacant or unimprove@ 

land, provided that such lands are adjacent to the land on which the building& 

are si tuatod. 

I@ Rapporteur refers to the remarks concerning article 15, where the ward 
“premise sl) was usod in a more generio sense, Here the question is somewhat 

different: What appurtonanc e 8, annexes etc. are covered by the protection 

granted? In the Rapporteurrs opinion the answer is that the protection extends 
to the outbuildings, gardens and parking lots which are in the grfpnds of, or 

immediately adjacent to,the building itself. A statement to this effect in the 

commentary should suffice. 
PARAGRAPH 1 

Japa J 2 

The provision is toe absolute. It seems desirable to ,includo, at least, 
a provision to the effect that the head of a mission is under on obligation 

to co-operate with the @uthorities in case of fire or an epidemia or In other 

extreme amergency case 8. 

SwitzerlandU 

It is of course understood that inviolability of mission premises does not 

preclude the taking of appropriate steps to extinguish a fire which may endanger 

the neighbourhood, or to prevent the c&ssion of a crime or an offence on the 

premises (Of. commentary on article 22.) 

b/ fbid., Page 61. 

ti Ibid., page 20. 

Y J&&, page 59. 



A/ United States of America 

Consent must be presumed when immediate entry is neoessary to,protaot life 

and, property as in the case ef fire endangering adjacent buildings, 

The Rapporteur refers to the considerations set fc&h in that pa& bf the 

report which deals with general observatiqns. In cases of extreme urgency, the 

immunities must give way to the paramount needs of life itself, 

PARAGRAPH 3 
a United States af America 

The Government OF the Unlted States of America makes a number of observations 

on this paragraph, 

Searoh. In the flrpt plaoe the Gevernment states that searoh Is covared by 

paragraph 1, and maintaius that if there is agreement to that, the word should be 

deleted from paragraph 3, Otherwise, it would be neoassary to explain what kind 

The ,Rapperteur oonsidere that in all probability a n$iasion cannet be searohed 

without an entry of the premises, and in that sense It oan be said that search 

is covered by paragraph 1. Nevertheless, the reference to search In paragraph 3 

Is worth retaining. Al.1 the acts mentioned in this paragraph are performed by 

virtue of judicial deoisions, and it must be made c leer beyond all doubt that 

the inviolability ti the premises is a bar to the performance of such aofs, ’ 
s/ United States of Amerfca 

Reaul sition, While fortunately Governments have rarely been f orood‘ to 

requisition property used for f creign diplomatio miseions, the United States 

Government Is of the view that international law does not absolutely preclude 

the requisition of auah property or its taking by exerolse af the right rf 

eminent domain, This right, of course, could be exeroisad only In very special 

ciroumstanoes, muoh as those of a disaster of great magnitude, or the neoesaity 

of m&in& important improvements to the oity whioh require the taking of all the 

land on which the premises of the mlssian are situated, In that case, the 

receiving State would be under an obligation to make prompt and adequate 

oompensation for the property taken, and, If necessary, to ~8 $t’a good aWi0o8 

to assist the sending State in ebtalning suitable aoaommodation. 

E/ Ibid,, page 59. 

2/ Jbid., pale 59. 

y Ibid,, page 59. 
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So far as attachments and executions are conoerned, the Government states 

that a distinction must be made botwoon the c&e in which the property belongs to 
the foreign Government end is usad for diplomatic purposes and the ease in'which 

the property is only rented or leased, In the former case, the claim of sovaraign 

immunity would preclude attachment or exeoutfono In the latter csse, an order 

of the court may, under international law, be enfgxed, prml.ded that the premiseti 

?I? the mission are not invaded. 
The Rapportour considers that the remarks concerning attachment and exWAtion 

igeem ta be accurt$e, An explanation may be given in the commentary, So far as 

the comments relating to requisition are concerned, he again refers to $he remarks 

concerning cases of extreme emergency under the heading Wther ge'neral 
observat,ionsll. %&her or not a case is of 'extreme emergency depends on the . 

magnitude of the disaster or of the interests at stake, 
Paragraph (2) of the commenta& -a -----I_ 

United States' of America" 
-2 

5 
The Government of the United States dces not agree that judicial notloQa 

of any nature whatsoever need be delivered through the Ministry Of Foreign Afkairs 

OF the receiving State, If the persm concerned a03s n6f enjGy aipi0uiO 

immunity, the document should be sorvod on him at his home or other appropriata 

place, If he does enjoy diplomatic immunity, he IS not subject to jurisdiction * 

unless there has been a waiver by his Government, The Foreign Office need 

become inyolvod only where a document has been erroneously served and has to be a 
returned. 

The Rappurteur considers that paragraph (2),oi the commentary relates to the 

case In w;ioh a summons to appear in court or SWLQ other writ is to beservo'lf on . 
a dlplomatic~,egcnt by a process server, Owing tp the inviolability of the offioial * 
premises and residence af the diplomatic agent, it rniy be ext;cemoly‘diffiault for .' 
the process server to serve the document in a manner which is not gffensive to 
the diplomatic agent. In Europe at any rate, it is custo&ry for s&h Wmments 

to be served through the Ministry of Foieign Affairs of the receiving State. 
This prclcsduFe sa.@tns ,unobjactionable, 

&sraph ,f4Aof the ccmmentzry_ . ------x7 United States of 1!merica 

The United States Gcvcrnment cannot approve the language used. It is 

&/ Ibid,, page 60. 
g Ibid,, page 60. 
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suggested that the substance OF this paragraph should be rastated as a rule of 
international law worded somewhat as follows: VtNotwithstanding the inviolabllitp 1 : 
of the Premises of the rnissl(x>, real property is subjeat to the laws of the 
country in whloh it is situated. ThQ sending State is obliged to potit the 
land on whiah the ~Om~SeS of the IllbSiOn are situated to be used for carry@ 
out publio wxka, such as the widening of a road, for. example, The recei&g 

state, for its Part, iS obliged to provide prompt and adequate oompensation and, 
if neOessar;y, to place other appropriate premises at the disposal of the sonding 
3tate .I1 

Luxembour g-/ 
1 

me Problem dlsouesod in garaaraph (4) of the commentary, (carrying out & 
publio works) should be settled by a special clause in the actual text of article 

16, Sinoe the Provisions of this article are v~y speoiflc, the language df 
the ooWntary would hardly, in the event of a dispute, prevail against ths 

express terms of the convention, 
Swede& 

The matter is of suoh great imp~rtanoe that the Swedish Government advooates 

tha same solution (i.o. a provision in the article itself), If possible, the 
obligations of the two parties should, however, Bo laid down in a still more 
preoiee manner than in tha statomont in the commentary, 

SwitzerlandY 
There tight be some advantage in inoluding a rule on the subjkmt in the 

text of the oonvention, It is true that suoh a rule would xlsrely oonstitute 

the applioation to a particular ease of the general principle of funMOna 

rLeooasity, 
The Rspparteur oonslders that the remarks made in the commentary are fully 

oonsonant with the legal position as laid down in the rules relating to &Plomatda 

immunity, on the one hand, the right in question may be noted but it 1s NOT 

anf cxraoable, Cn the other hand, the laws of the country should be resgeoted, in 

oonformity with the rule laid down in article 33.. Aaaordingly, the bPPo*eur dO*s 
not, really gee why the substanoe of the remarks in the commentary should NCT be 
embodied j,n the text, af the convention itself, For this purpQaQ I t& wording w+O~ 

by the United States Government is more apt than t?¶o language used in ,the 

Conunission~s commentaxy. 

&’ J&j&,. pages 26 - 26, 

u Ibid,, page 3% I,. 

u Ibid,., pqo 43, 



SECTION II A 

.&DDDI&& PAiiGRM?H ,~ 

Czechoslovaki aJ 1 . 
c L 

The Czechoslovak Government considers that it would be useful if this 

section contained a proviSion to the effect that the inviolability of the premiS8S 

of the miselon does not cover the right to asylum, if these is no spepial agreement 

to that effect. 
‘ject was first introduced It was The E!apporteur points out that when the sub 

decided not to deal with the question of asylum, 
I 

to. 

That decision should be adhered 

At most, a reference might be added in the c~mmentary~ to dispel the 

impression that the question of asylum is in any way prejudged by the draft. 

.A.iiICL;E 17 

Be&i UmJ 2 

Qhe Belgian Government proposes ;‘$ationalp regional or localsl, so as to make 

allowance for taxes levied by the provinces (cf. article 26). 

The same Government adds tkiat’$ in order that the French word locaux Should 

not be used in two different senses, it would be preferable to use the expreSsion 

V7buildings or parts of buildings -used by the misSion” (immeubles ou parties 

d’immeublas utilia6s par la mission). c--. 
If9 under a lease, the sending Etate agrees to pay’ the land taxes, it Canno% 

claim examj?tion under article 17. In this case, the taxes would actually con- 

stitute an increase in the rent. 

Chil g/ 3 

The Chilean Government makes an observation to the same effect as the last 

observation of the Belgian Government, 

3 United states of America 1’ .* 

The ‘United States Government raises the same question. Exemption .from .duea 

and taxes on the premises of a diplomatic mission Should be granted only if they 

g Ibid.p JLdd.1, page 11. 

2J IJ$&.> page 9. 

?!/ Lbia- 9 Ad&l, dpage 6. 
g Ibid., page 61. w- 
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would be payable by the Government RS CWner or lessee of the premises, but there 

should be no exemption from taxes for which the landlord, rather than the State, 

is liable, or from taxes due with respect to real property owned by the head of 

the mission personally, The United States Government considers the article 

unclear and proposes the following text: 

Whe sending State shall be exempt from all national (or local) 
dues or taxes in respect of the gremises of the mission owned by or 
on behalf of the sending &ate and used’for legation purposes, other 
than, on a basis of reciprocity, such charges as represent payment 
for services actually rendered,” (The definition quoted in article 16 followS). 

, 1/ Luxembourg- 

The delimitation bet%ieen “such (taxes) as represent payment for.‘services 

actually rendered” and general taxes does not appear to be the same in all’ 

countries, Certain benefits (e,g. -police protection, lighting or cleaning of 

public thoroughfares) are considered in 801~ countries as services which give 

rise to (Separate) remuneration, whereas in other countries these are public 

services covered by the general tax, It would seem that the criterion for making 

a distinction must be the flpecific nature of the services. This is the criterion “-“,.vY-..n..-” 
which the Commission has selected in article 26 (e) (s_pecific services rendered). . . ,.,=-.,-.A. 
The Same formula should be adopted in article 17. 

Japaz-9 

This article my be interpreted to mean that missions are exempt from 

indimCt taxes. For exemple, there would hardly be any justification for granti% 

exemption from taxes on electricity and gas used in the chancellery if electricity 

and,gas were not exempt from taxation in the private dwellings of the mission 

staff? Under the Convention on Privileges and Immunitj.es of the United Nationso 

the United Nations enjoys exemption only from direct taxes, 

United Kingdo n-J 3 

1Jnited Kingdom practice does not recognize the exemption of the premises of 

a diplomatic mission from local dues 0-r :;axes, The Government has no power t0 

-I___ 

u Ibid., page 26. 

2J Ibid., page 20. 

3J ggep Adjdolp page 23, 



require the local authorities to refrain froill l6Vying rates 011 th.0 occupiers Of' ; 

diplomatic premi sesg altllough arrangements OXi S v I- far partial_ relief from rates 

on a basis of reciprocity, The applicable prinr\iple is that the diPlOmatic 
N 

tission pays that proportion of the rate which is attributable to municipal 
i 

services froin wllich the mission is deemed to derive direct benefit 6 I z 
The &pporteur considers that the article relates t0 direct dues and. taxes : 

only, viz the general taxes which do not constitute paJWXTt for specific servicaci . ..u...m 
customs duties, which are paid by the Public, as Part of the price of a aoIEaodity,f 

are an examPle of the type of ta.xation with which the article is not concernad. 1 
The observations of the United States, Belgian and Chilean Governments regardin@; / 

the Premises in respect of which exemPtion should bs granked see:n to be well 

justified and accordingly some elaboration is required in the te-Xt or COm19ntarYa’ 

The Belgian amendment suggesting that ~e~$~io~.?, dues and taxes should be menti.Oned~ 

seems justif ied, 

In addition, the article should sgaak of “speoific services renderedVi9 a8 6, 
proposed by the Government of Luxembourg (cf., article 26) , The practice in the 

United Xtngdom, as described in the observation by the Government of that coun%r$‘,:~ 

seems to be an admissible application of the Prinoiple, 

ARTICIE 1.8 

v 
* 

United Sates of America-~ 
The words “and documentsi should be omitted, as being confus:ing and unneces 

I 

Observations on the commentary~ TIC? United Ytates Government cannot agree i1 
1 

---..~-~~ZIcC_. rRI.“- ,,,--,,j ,-’ 
with the statement that the inviolability applies to azohives s.nd doculents, i 
regardless of the premises in which they m~?y be. Jnviol.ability presupposes that i 
archival mtarid Will be 011 the promises of the mission, in ordinary transit by ;I 

courier Or sealed Pouch, or in the personal custody of duly authorized officers :: 
Of the iUsSioii for use in the performance of their func,klons. I c 

The Wa>porteur considers that the article as wordzd merely indicates that p 
the inviolability enjoyed by the miss~~on~ s premise<, u and property also extends to F 
archivss and documents ~ They enjoy this inviolability by reason of ths fact t&t! 
the archives form Part of the premises of the mission, just as the contents of L. 
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those Premises and the mission' s documents form part of the property of the 
mission, The reason why archives and documents are mentioned specifically is to 

smphasize *he importance which attaches to them by virtue of their confidenti& 
nature, The Provision is hardly capable of causing confusion; nor can it be 
denied that the protecticjn is due to the mission’s ,doeuments regardless of their 
whereabouts (e,g, a letter sealed with the mission’s seal and sent by post), 

SUEBXCTION B 

ARTICU 19 

L/ *‘b United States of America 

.The words $‘outes les faoilites have been .translated into English as ?Ull 

faoil.itieSii. Some indication should be given as to the scope and meaning of these 

words. 

The :Casporteur aonsiders that when a mission moves in for the first time or 

ohanges its premises, there are - in an age when state authorities, sometimeS by 

acting as suppliers and sometimes by issuing permits, control a large part of a 

nation’s eaonomic activity and work - many cases in whioh the assistance of the 

authorities Of the receiving State can facilitate the installation. .dSiStanCe 

may be provided in puttipg in telephones, for example, or9 if building work has 

to be done, in obtaining the necessary licences and permits, Valuable aslsistanW 

may be give& too, in the actual work of the mission9 as for example activities 

of the kind mentioned in article 2(d), in organizing study trips, etc. (subject, 

of aouraep to the reasonableness of the request for services). 

AiiT1CI.E 20 

z/ Australia 

The article would appear to reouire a receiving State to treat the members 

af al.1 diplomatic missions equally. It seems that e&l treatment should be 

oonditional upon reciprocity. 

&ri t zerlandY 

The terms of the article are in agreement with L%i.SS Practice* me principle 

of freedom of movement, subject to limitation only for reasons Of national security, 

1/ Ibid.@ page 62, 

g/ .- Ibid.$ pwe 7. 

d ,Ibld,s page 44. 
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is the logical consequence of the general principle of functional necessity- I’: 

&I 
;,* 

United States of America 

The article is so broadly phrased as to sanction the present practice of? ; 
certain Governments of restricting so extensively the travel of members of’ a : 

diplomatic mission as to render the right of freedom of movement and travel 

illusory. The latter part of the article would require that travel controls be 
’ applied without disorimination, The principle of reciprocity, however, is an 

integral factor in matters of this nature, It would be preferable to have no 

article on the isubjeot, rather than one which may give rise to abuse, :a 

Netherland s/ 2 

The principle of freedom of movement should be given a more prominent place 

in the wording of the article, whilst the power to .curtail this freedom should be’ 
kept within very narrow limits. The final sentence of, the commentary should be 
incorporated in the article itself. The Netherlands Government proposes the 
following text : 

@‘The receiving State shall ensure to all members of the mission 

freedom of movement and travel in its territory, Netiertheless, the 

receiving State may, ‘for reasons of national security, issue laws and 
regulations prohibiting or regulating the entry into specifically 

indicated places, provided that the places thus indicated do not become 

so extensive as to render freedom of movement and travel. illusory.11 

The Zapporteur has no objection in principle to the text proposed by the 
Netherlands Government but thinks it will be necessary to allow for bans on 

travel not only to particuler places but also in whole zones. Even if the 
exception my give rise to abuses, it is inevitable and it is nevertheless to 
the good. that the principle should be established o 

The questions of reciprocity and reprisals will be considered together with : 

reference to the whole draft when it is finally seen what form the codif ice$iOn ” 

will take. “7 
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.ti?TICLE 21 

1% iS a'cOllSeqUenCe Of functional necessity that the obligation of the 

receiving Skate t0 accord to the diPlomatic mission freedom to employ a11 

appropriate means Of 0ornmunication is limited in principle to the mj.ssfon’s 

exc@nges, on the one hand, with the Government of the sending State, and on the 

other> with the consulates under its authority within the receiving State, It is 
not redly essential for the diplomatic,mission to be able’to use all means of 

direot OOIMlUIliOa~ion with the other diplqrnatic missions or con&iates of the 

sending State situated in third countries. To grant such facilities is not a 
general international custom, and therefore this is done only in specific oases9 

by virtue of a special agreement or by tacit agreement. In accordance with this 

view, Swiss practice allows diplomatic couriers only for communioation between 

the diplomatic mission and the Government of the sending State md al.m, as an 

exoeptionp for oommunication between the mission and another diplomatic.delegation 

of the sending State, but not between the mission and consulates of the sensing 

b%ate situated in a third State. 

Japa r-f 2 

The right of consulates to communicate by means of diplomatia bag or diplo- 

vnatic courier is not yet .established in international law. 

Y United States of Amerioa 

The Unj.ted States Government is of the view that in a number of respects the 

commentary on this article does not reflect existin$ rules’@ international law, 

The Napporteur considers that the Swiss Government is right in saying that at 

the present time the use by a mission of all the means of communication listed in 

paragraph 1 is recognized by international law soilely for the purposes of the 

missIon's communications with its Government and the consulates of,. the sending 
stake in the State or States to which the mission is accredited. An exkkion of 

LJ Ibid., page 44. 

2f Ibid., page 21. 

g Ibid., page 62, 
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this right to include also the missions and consulates of the sending ~lx&Q in 
third countries does ndt seem indispensable because such communications Oan be 

made through the Nlnlstry of Foreign Affairs of the sending State. The Rapport euE 

would therefore have no objection to the amendment of the article in the manner 
suggested, 

Belgi umf 1 

0bservation.s on paragraph (1) of the commentary, The Belgian Government oan 

acoept this provision as a general rule, In view, however, of the saturation of 

the wavelengths suitable for medium and long-distance communication, the Belgian 

authorities would not be in a position, under present conditionst to grant 
diplomatic missions permission to employ such means of communication. 

Japa Irf 2 

The Japanese Government also mentions the difficulties referred to by the 

Belgian Government, 

United Kingdo ml 3 

Thi.United Kingdom Government makes no objection to the us8 of wirelees 

apparatus by foreign dlplomatio missions for the purpose of communicating with 

their respective governments, The missions concerned are not required to seek any 
special permission or to obtain a licence to operate such installations, 

&gentinati 
The Argentine Government proposes that the last two sentences of the 

OommentarY on paragraph 1 should be inserted in the article as paragraph 5, 

The iiapgorteur reoommends the acoeptance of the fxrgentine proposal, whioh 
seems to meet. a need, 

. 

&/ Ibid., page 9, 

g/ $J&, page 21. 
y l[bid.o Add.1, page 23. 
g Ibid., page 4, w-u 
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Netherland S-J 1 

Thh word %essages” should be replaced by the more usual term WapatchesiC 

The Rapporteur has no objection. 

PARAGRAPH 3 

Beverul governments comment on the reference to %rticles intended fm 

official uset;. 

The expression tlarticles intended for official use)’ may lead to misunderstanding . . 

There would be no way of distinguishing between such articles and “articles for 

the use of a diplomatic mission” which, under article 27, enjoy exemption from 

Customs duties. The use of the expression F1articles Intended for official us811 

would make it ~Smpoasible to distinguish between lloit and illicit consignments, 

For this reason, in Swiss praotica, the diplomatic beg must contain only 

official oorrespondenoe and a00mmhf3 , a&CL rlo other articles whatsoever. Tt would 

therefore be neoessary, at the very leastt, to give a restrictive definition of the 

artloles of a special nature which may be transported in the diplomatic bag, 

taking into account funotional necessity, by using some such phrase as lfartiCles 

Of a confidential nature essential for the performance of tke miaslcncs functionSit. 

Belgi ul?J 3 

It does not seem desirable to extend the inviolability of the diplomatic bag 

to such articles, The phrase should be replaced by “official documenW1. 

ti United States of America 

The United States Government concurs generally but recommends the addition 

of a new sentence to paragraph 3 : ifAny article which is radib-active may ndt be 

considered as an article intended for official use of a diplomatic mission, and 

any diplomatic bag containing such an article may be rejectedr’r 

2.f Ibid.o Add ,l, page 15.. 

2Jm , p pages 44 and 45. 

3J Ibid,, page 9 

4J _Ibid., page 62, 
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lietherland 5J 1 

The Netherlands Government proposes the following text for paragraphs 2 and 

3: “The diplomatic bag, which may contain only diplomatic documents or articles 

intended for official use, may not be opened or detained”. The Netherlands 

Government is of the opinion that it is desirable to define what is meant by 

Wiplomatic documentsi in the commentary, It takes the view that W.plomatia 

document sir should include all documents sent under official seal or stamp. &en 

when the mission attaohes official seals or stamps to private documents it does 

not exceed its authority, because in certain circumstances it may be the misSionrs 

duty to undertake the transmission of Such documents in order to protect its 

national# abroad. 

The Rapporteur considers that. the criticism of the expression ‘7articles 

intended for official usa” is justified and that it would be desirable t0 choose 

a more restrictive expression like that prOpOS8d by the Swiss Government, which 

would also cover the, United States proposal, The Rapporteur has no objection,, 
either, to the redrafting proposed by the Netherlands Government, or to that 

Government l,s suggested explanatiqn of the expression lldiplomatic documentsli . 

Belgi l.lmJ 2 

The Belgian Government raises another linguistic point relating to the 

c omment ary : ‘lThe diplomatic bag may not always take the form of a bag, especially 
in the case of a large consignment of documents or archiveS ‘which may be trans- 

ported in boxes, or even by motor 10rry~l. 

The Sapporteur considers that this point should be dealt with in the commentary. 

The Belgian Government points out that the term lrdiplomatic courierJT is not 

defined and suggests the following defi,nk%ion: IrAny person who carries a diplomatic 
bag and is furnished for the purpose with a document (courier’s passport ) testifyin@; 

to his statuslV, ’ 
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This provision does not appear satisfactory. The diplomatic courier does 

not reiain permanently in the receiving St&e; .hJs stay is limited to the period 

Of travel during which he exercises his functions, It is therefore enough to 

grant him personal inviolability in the aotusl exercise of his functions. 

Troposed text : “In the exercise of his functions, the diplomatic oourier 

shall be protected by the receiving state. He shell enjoy personal inviolability 

and sh&l. not be liable to arrest or detention, whether administrative or. judicial, 

He shall enjoy no other privilege or immunity.‘! 

Suggestion for a new paragraph: A special provision confirming the custom, 

which is becoming More and more general, of entrusting the diplomatic bag to the 

captains of the aircraft of. regular airlines. 

ii/ Unitea States of America 

It is suggested that paragraph 4 be rsvima to read as fallows: 

TIThe diplomatic courier shell be protected while ih transit 

in the receiving State or in the territory of a third State which 

he entered with proper documentation’V. 

Netherland Ed 3 

The second sentence of peragraph 4 allows of too extensive an application, 

beaause it also accords inviolability to persons performing the function of a 

diplomatic courier as ain additional function. This inviolability should only be 

acoorded to persons travelling exclusively as couriers end for a particular 

journey only. Proposed text : ‘YLn case he travels exclusively as a diplomatic 

courier he shall enjoy personal fnviolability and shall not be liable to arrest 

or detention, whether administrative or judicial”. 

Observation on parwranh (4) of the commentary, With reference’to the captains 

of commercial aircraft, the Japanese Goverlllizent states that such persons should 

not be treated as diplomatic couriers in every Case. 

IJ Ibid., page 45. 

3J a&p Add.1, page 16, 

.+I ..1_1 Ibid. 9 ppaga a., 
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Chil e-f 1 

It might be advisable to consider extending the personal inviolability 

of the diplolmatic courier to the captain or a member of the crew of a OOmmerCiti 

aircraft cerrging the diplomatic bag; that immunity would. exist only for the 

duration of’ the journey and until the bag is delivered. 

The 2apporteu.r has no object$on to the insertion of the definition proposed 

by the Belgian Government either in the text of the article itself or in the 

commentary . 

AS regards the protection of the diplomatic courier and his. inviolability, 

the Rapporteur has the impression that perhaps the 1957 text goes a little 

further than was intended and that an attempt will have to be made to produce 

from the three proposals submitted by the hiss, Netherlands and United States 

Governments a more restrictive text which excludes from the benefit of 

inviolability the captain and members of the crew of a commercial. aircraft 

in CaSeS where the diplomatic bag is entrusted to one of them. 

I-b does not seem advisable to extend these privileges to Suoh persons. 
The bag itself will always enjoy inviolability. 

Proposed additional articles 

Netherland s/ 2 

The Netherlands Government points out that subsections A and B do not 

contain exhaustive regulations concerning all the subjects whiah should be 

included in them, 

u Ibid -. 1 .kdd.l, page ‘7 

g Ibid,, Md.1, page 16. 
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3.. There is for instanoe, no express provision in the draft governing the 

exemption from taxation of the mission’s aotivities. 

The Ralq+teur considers that cases of such taxation should be extremely 

rqe. It is of course conceivable that the reaeiving State might wish to 

charge taxatlon on the revenue received by the mission from duties and charges 

an vi 988, for exenlpla , Such taxation would undoubt’edly be in confliot to the 

the-nature of the aativity in question, .A provision to prevent such a development 

might be added to artiale 17. 

2. The BTetherJands Government points out further that it cannot be inferred 

from the draft articles that9 if the receiving State maintains different rate@ 

of exchange,’ the foreign mission should be acoorded the most favourable rate 

of exchange, ‘J?hese. observations, the Netherlands Government goes on to say, JEW 

induce the Commission to supplement its draft articles in this respect. 

The, L~apporteur considers that this observation is justified intrinsically 

and by praotioe , and that it would be desirable to insert a suitable provisi’on. 

in the draft, since ths measure in question tends to facilitate IndirectlY 

the functioning of the mission, the provision could be inserted in article 19. 

I  

> 



The personal inviolability of the diplomatic agent derives from the general i 

’ principle of functional necessity, and that principle also serves to delimit it* 

2J ‘. United States of America 

The oomposition .of the diplomatic staff requires, precise definitiorl (cf. 

article 4). 

3 
‘a, 

Chil ‘- 

Paragraph 2, The terminology used in paragraph 2 might constitute a somewhat : 

undesirable. departure from the Regulation of Vienna in extending the term trdiplonn& 

agent” to include the entire diplomatic. staff of the mission, It would be better 
to devi.se a more precise formula under which only heads of mission would be deseri%) 

aa %iplomat ic agent sl’ , Consideration might be given to the wording used in the : 

Havana Convention, which, in article 14, extends inviolability Itto all classes of : 
diplomatic of ficersll , 

United Kingdo lid 

Paragraph 2 defines the term t’diplomatic agent11 and in the context of j 

paragraph 1 appears to limit personal inviolability to this class of persons. It :; 
thus appears to be in conflict with article 28, paragraph 1, :, 

It is suggested that{‘ 
the drafting of article 22 be reviewed in the light of this apparent inconsistenoyr 

ii/ Netherlands 

If the definitions proposed by the Netherlands Government are adopted 

paragraph 2 could be deleted. 

‘, 

J./ Ibid., pages 45 and 46, 

ti- IbidD, page 62. 

a/ Ibid- l Add& page 7, 

Al Ibid.. Add.& page 23, 

iv Ibid.. Add.1, page 16. 
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The Rappotie~r considers that the difficulties connected with paragraph 2 

woQ1.d in fact disappear if the proposed definitions were ‘adopted, 

ARTICLE 23 

Al Japan 

(a) In relation to article 15, it is’ necessary to olarify the meaning and scope 

of “private residence” as distinguished from mission premises. For ‘example, it 

is not clear whether the term “private residence I’ includes housing faoilitiea for 

the members of the mission furnished by a sending State. 

(b) The provision’ of paragraph 1 is considered to be too absolute as in the cttse 

,, of article 1.6, paragraph 1, if not even more so, This is especially SQ in the 

CRSB of private residenoes of the members of the administrative and teohnical, ’ 

staff of a mission, 

LX, (c) The provision of paragraph 2 should not be applied to immovable property held 

by a diplomatic agent inhis private capaiity. 

United States of America& 

Paragraph 2 requires further consideration, For instance, no inviolability 

woulld attach to a diplomatic agent’s property, papers and correspondenoe pertatiing 

to a commercial venture in the receiving State. 

Netherland EY 

Along the same lines, the Netherlands Government proposes the fOllOWhg $eh: 

"His papers and correspondenoe and, subject to the provisions of art’icle 249 

paragraph 3, his property likewise shall enjoy inviolability,” 

United Kingdo In? 

In the commentary, the inviolability is described as extendbg to the diPlomats6 

agent 1 s bank account, It is assumed that this has reference to the freedom of 

such accounts from exchange control measumsti It is suggested that the point be 

made clear in the text of article 16. 

J./ J&&, page ‘216 
d Ibd;9., page 63. 
y Jbid., Add.1, page 16, 

4/ Ibid,, Add.& page 24, 



Comment by the Rapporteur: Paragraph 1, For the terclinologY employed ~JI : 

articles 15, 16, 17 md 23 in relation to the premises used by the mission and 

its members: see the explanations given under article 150 

SOme explanation is also necessary concerning the scope of the provision 3,~ 

*ases in which the diplomatic agent has several residences (eago a Oountry house ’ 

whioh he retires for recreation) in addition to his usual residence, Since the 

inviolability attaches to the person of the diplomatic agent, it fs natural that ’ 

his country residence should also enj’oy inviolability, 

‘The other observations of the Japanese Government have already been dealt Wia 

elsewhere, 

‘Paragraph 2 O ‘As several Governments have pointed out, this paragraph reqtim 

some more specif icl provisions W The question is: to what extent should the ar%lC) 

make reservations for exceptions te the exemption from the jurisdiution of the 

receiving State (article 24) 2 It seems natural that these exce$ions should be 

valid iikewise in the case of property, 30 far as documents and correspondence m’ 

concerned, the appl.ication of the ‘same exceptions might jeopardise the conflidentft& 

nature of the documents and correspondence, ,These exceptions should therefore no!, 
be applied, In these circumstances, the wording proposed, by the yetherlands 

Government could serve as a basis for the amendment of the article, 

In its observations the United Kingdom Government assumes that the remark in 

the oomentaSy to the effect that the inviolability of property applies also to 

bmk aco~~tS refers to the fmedom of &ch accounts from exchange control measurea 

Thia assmW-On is correct, but the commentary also contemplates all the G&her 3 
effects of the inviolability of property 

I 

3 in conformity with article .16, A nota 
to this effect might be inserted in the commentary . 

ARTICLE ,24 
. 

PARAGRAPH 1 

Luxembour g”l/ ‘, ’ 

The enumeration not only appears to be’superfluous but also carried with it 
the danger of a restrictive interpretation, In some countries there az!e still 
other tippet of jurisdiction besides the three forms listed, inoluding oommercial 

oourts, labour jurisdictions and social security jurisdictions, whioh are neither 
-*.a 
.i/ J&j&, page 26, 
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.  .  

civil nor ad3ninistrative. Consequently it would be preferable to lay down the 
general rule of immunity from jurisdiction at the ioutset; without further speoification, 

and to let it be’ followed by the three exceptions listed under (a), (b) and (c)” I 
‘rhe Rapporteur considers that it is of some value to mention the three kinds 

of+ jurisdiction to which the article refers, in order to emphasize the point, , 
among *others, that there is no exception ao far as oriminal jurisdiction is 
concerned, It may be noted in the commentary that the terms employed include 
also specialised jurisdictions. 

The. exceptions q 

PARAGRAPH 1 (a)” 

5/ * Japan 

It is’ desirable’ that this provision be interpreted so as not to inolude the 

reaidencas of which the diplomatic agent might be the owner in his private qapsoity.+ 

Netherland EY 

The Netherlands Government considers that paragraph 1 is tautologioal, and that 
a “real action11 in English law is not c@te synonymous with an aation r6ellg in 

oontinental law, 

It suggests the following wording: 1tA.n action in rem relating to immovable 

property situated in the territory of the receiving State, unless held by the 

diplomatio agent on behalf of his Government for the purpose of the mi8sionr’l 

The Rapporteur considers that this seems to satisfy the Japanese Government’s 
wishes. The Rapporteur has no objection to the Netherlands observation, 

PARAGRAPHS 1 (b) , 1. (a) 

United States, of Americ Bj 

The UnitedaStates Government oonsiders that these exceptions are not ad: 

present reoognized under international law and that the only exoeption should be 

the one mentioned under ~ (a), whiah relates to actions in rem rather ,than ‘to actions , :., 
in 0ersonarn, , 
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The Rapporteur considers that while exceptions (b) and (0) oannot be said to 

be sanctioned by international law, they cannot, on the other hand, be said tQ be f 

in conflict with international law, The Commission’ accepted exoeption (b) on the 

basis of the following ,considerations, In ctises where the aourts of the receiving 

State are nokmally competent. to decide disputes concerning the suooession to am 

estate, it will be necessary in many cases for all the interested persons to be 

parties to the juditiial proceedings, 4 If in such a ease a diplomatic agent is‘ 

an interested party, the consequence of his being able to claim ‘irdmunity from jurisdfbtk 

would be that the settlement of the estate would be held in abeyance - hardly a desirag 

state of affairs. In case (c) , the considerations were as follows. A oondttion 

of the exercise of a liberal profession or commercial activity must be that the client 

should be able to obtain a settlement of diiputes arising out of the professional 

or aommercial activities conducted in the col.lMxy, It would ba quite improper if 

a diplomat.ic agent, ignoring the restraints which his status ought to have imposed 

upon him, could, by claiming immunity, force the client to go abroad in order to 
have the case settled. by a foreign court. 

The Rapporteur concludes that the position reflected in the text should be 
maintained, ‘, , 

PARAGRAPH 1 (b) 

Luxembour ld 
1 

It should be specified that the succession must be one for which the ooukts Of 

the receiving State are competent, ’ 
The Rapporteur agrees. 6 ’ 

PARAGRAPH 1 (c) 

,d Australia 

The expression “commercial activityI’ appears to require some definition, 

The Fkpporteur points out that the use of the words tlcomme&ial aotivity” aa 

part of the phrase’% professional or commercial activity” indioates that. it ‘ia 

not a single act of commerce which is meant, by a continuous aativity, 

A reference in the commentary would seem to be sufficient,, 

1IJ ,a $ page 26, Ibid 

J/ JJ&, page 7. . . 
‘L 
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The situation contemplated in this ,sub-paragraph appears very unusual and is 

in any case inadmissible by virtue of the very nature of diplomatic fun&ions, 

PARAGRAPH 2 

Belgi 2 u.rlJ 

The exoeption provided for in article 24, paragraph 3, might perhaps with 

advantage ‘be included in paragraph 2, Paragraph 1 covers all types of proceedings. 
The immunity provided for by paragreph 2 is of so sweeping a nature, however, that 
it might be taken to apply even in the cases covered by the exceptions in paragraph 1. 

Netherland 82/ 

,For greater clarity, paragraph 2 should read as follows: “A diplomatic agent 
is not obliged to give evidenoe except in the cases coming under sub-paragraphs (a)) 

(b) and (c) of paragraph 1,11 

The Rapporteur agrees. 

PARAGRAPH .3 

a&J Jap 

It is desirable that the term “execution” be interpreted to include both 
administrative (against a delinquent taxpayer, for example) as well as judicial 

executions, 

The Rapporteur observes that it should be sufficiently clear that the 

reference here is to the execution of the decisions of all the jurisdiations 

” mentioned in paragraph 1, to which the paragraph refers, ., / _ .,, 
PARAGRAPH 4 

Luxembour 8 

The Luxembourg Government approved the idea on which this paragraph is based? 

In order to fill the gap, which is detrimental to the interests of third parties, ’ 

Ibid., Add.1, page 16. 
Ibi&, page 21. 
Ibid.9 page 27, 
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it would seem desirable to include a provision vesting competence in such a ease in: 
the courts of the sending State, notwithstanding any provision to the contrary in # 

the laijs:‘of that State. Secondly, it would seem advisable to point out in this i, 

article Lhat .the Government of the receiving State always has the right, in the ’ 

interest of. personsi ‘under its jurisdiction, to approach the mission or Government ’ 
. ‘. 

con&rned when immunity from jurisdiction is applied, Such right of political ) 

aotion might appear to be, automatic in this case; nevertheless, it would seem j 

advisable to make express reservations covering this possibility, in order to ; 

prevent a mi.s$ion-from refusing even to engage in discussions. The Luxembourg 

Government proposes that the last part of this article should be re-worded as k 

follows, r 

“4. If, under the provisions of the internal law of the sending State, the 
diplomatic agent is subject to the jurisdiotions of the receiving State and 

i 
3, 

the sending State does not waive the immunity from jurisdiction of the agent, i 
the latter shall be subject to the jurisdic,tion of the sending State, a 

notwithstanding any provision to the contrary in the law of that State, t 
In such case, the competent court shall be that of the seat of the Government : 
of the sending State .I) 
’ 

It is proposed that a paragraph 5 reading as follows should be added: 

“5. Immunity from jurisdiction shall be without prejudice to the right of 
the Government of the receiving State to approach the mission or Government g 
having jurisdiation over the agent concerned for the purpose of protecting 
its interests or those of its nationals8” 

Switz erlandU 

Second sentence: It would seem to be preferable to allow each State to settlei 
this ,question as it sees fit, The sentence should therefore be deleted, Accordit;::: 

to the modern theory of functional necessity, which has replaced the exterritorialQ@ 

theory, the diplomatic agent is domiciled in the receiving State, 

2l United States of America c 

The United States Government suggests that the last sentence of. paragraph 4 $, 
be deleted, L 

&/ J&&j,, page 46. 

2/ #&, page 63. 
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Netherland 8‘?J 

The'&rposa of this paragraph, &z. to guarantee that there will always be a 

oou,rt of the sending State competent to exercise jurisdiction over the diplomatic 

agent, is not realized if the e~aroiaa of this jurisdiction is made dependent on 
the law of the sending State. The worda "to which he shall remain subjeot in 

aooordanoe with the k~.~f: that State" must therefore b? deleted. 
The RapporteW observes that if It is decided that the draft should take the 

form of a oonvention, the idea that the sending stats should uo-operate by making 

the diplomatio a.gent zubjoot to the jurisdiction of one of its courts should also 

be adopted, 
The Rapportour is therefore in favour of retaining tha last sentenoe. 

The Rapportaur has no objeotion to the Netherlands amendment, 

Swede 2 J 

The Swedish GovernrmW aska what is the position of a diplomatia agent who 
has left his diplamatia post with respaot to disputes which date baok to his sojourn 

in the reoslvzlq State, 

In the Rapporteurrs opinion the provisions of artiole 31 answer this question 

ARTICWE 25 

Switzerlan (r2! 

The rules are in oonformity with existbg law, as are the r'emarke 3n the 
oommentary, 

d United States of Amorioa 

Paragraphs 3 and A‘raoognilza implied waivers, ?$xLs is inconsistent with the 

arzaepted thaory th& the &rmmnity is for the benefit of the Government concerned, 

not of the individual, Fcr various reason8? the sending State may objeot ho one 

of the members of its m$.ssion beooming involved in judicial proaeedlngs in the ' 
receiving State, ~~ao&ln&y, the United States Government is of 'the Opinion that, 

in eaah ease, ihere should b< an express waiver of immunity & the sending State. , . 
. 

u &Z$,&~ Add,l, page 17, 
iii iIJ4LUi.j pa&a 35* 
ti *j page 46. 
4l wo, pa&P 638 
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It is not very olear’in each’case who has the right to waive 

may validly notify the waiver. The difficulty originates in the 

immunity and who 

fact that the 

d~plom&a agent is the sole qualified representative of the sending State b 

the reoeiving State and it is difficult to see who, exoept, the diplomatic agent 

himself, could notify a waiver on behalf of the sending State, The text proposed 

by the Cotission carrjes with it the danger that immunity may be ,invoked in 

proceedings initiated or consbnted to by a diplomatic agent on the pretext that 

the waiver was his personal.action and not the action of .the send$ng State, Such 

an attitude would be contrary to good faith, 

The provisions of the article should be arranged in the following sequence: 

first, the article should lay down the general principle that immunity may be 

waived by the sending State; secondly, it .should add that the diplomatio agent is 

presumed to be qualified to notify such waiver; thirdly, it should require the 

waiver to be express in the case of penal prooeedings, whereas ‘ti all other prooeead 
? 

it may be lmplied, 
If it was felt that this presumption might lead to further diffioulties, it : 

would be well to consider a variant under which certain limitations would be ~laaed 

on the retracting by the Government concerned of a waiver made by its agent. b, 
The Luxembourg Government repeats the observation that the penal and civil 1 

jurisdictions are not the only ones (see article 24). The Government proposes i, 
the following text. 

“1. The immunity of diplomatic agents from jurisdiction may be waived by 
the sending State, Diplomatic agents shall be presumed to be competent, t. 
in proceedings in which they are concerned, to notify the waiver on behalf : 
of the sending State, 
(Variant :’ The irmnunity of diplomatic agents from jurisdiction may be waived 
by the sending State. Diplomatio agents shall be competent, in proceedings 

i 

in which they are concerned, to notify the waiver on behalf. of the sending 
State, TheGovernment of the sending State shall not revoke the waiver 
unless it ~an show that the diplomatio agent was not free when he made the 
waiver or that the waiver is prejudicial to the interests of the sending 
State), . 

;. , 

* “2. In Penal proceedings, waiver must always be effected expressly, ‘In 
all other cases, the waiver may be express or implied, 

i 

is presumed to have occurred,” eta, 
An implied waiver 

(the rest of the text unchanged, exoept 
: 

that paragraph 4 becomes paragraph 3). 
f 
8 \ :” )>, 

&/ Ibid., pages 28 and 29, 
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Swede rtJ 1 

The stipulation that a waiver of immunity must always be effeated expressly 

by the Government of the sending State seems to go beyond what is generally 

regarded as suffioient under present international practice, namely that the head 

of mission waives the immunity of the other persons belonging to the mission, It/ 
would seem that’it is a matter between the head of mission and his Government 
whether the latter’s express consent is necessary in such oases or not, 

21 

In criminal proceedings 

waiver being effected by the 

of mission would be regarded 

authority to make it. 

3 United Kingdom- I 

the United Kingdom Government would not insist on 

Government of the sending Stat ej waiver by the, head 
as adequate, assuming bin to have the necessary 

The RaLoporteur points out that most of the Governments which have commented on 

the matter ma,intain that an express waiver by the Government is in no o&se necessary* 

Only the United States Government maintains that an express waiver by,the Governmegt 

is necessary in each case, The majority opinion seems to reflect oorre$y what is 
at present the’general practice, but a Government is of course alwsys free to 
instruct its heads of mission that it reserves the right to make a waiver by 

express act, For the purposes of a convention, the Commission’s draft seems to 

be an acceptable compromise0 

Union of Soviet Socialist Republic sa/ 

It would be advisable also to provide for arrangements for the waiver of 

immunity from administrative jurisdiction and to stipulate that such waiver must 

be stated’ expressly. 

The Rapporteur considers that paragraphs 3 and 4 should be slightly amended 

so as to bring administrative proceedings within the scope of the article, 

Paragraph 3: Vn civil or ladministrative proceedings, o, @It 

Paragraph 4: It *, , in respect of civil o@ administrative proceedings,, ,I’. 

. 
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With reference to articles 26 and 27, and particularly the latter, it should f 

be pointed out that on the subject of privileges, granted in what may be called fisoaJ. 1 ;1 
mattejv, Governments hold different opiniOnS. It is debatable whether, or at any 1 

rate to what extent, the subject is governed by any rules of international law and f 

whether the goncessions are not rather granted as a matter of courtesy* Adhering i 

. strictly to the prinoiple of funotional neoessity, one might say that the advantagea i 

granted are not necessary for the purpose of the diPlomatio agent’ s Performance / 

of his function and that the effect of their abolition would merely be to transfer, 1 ! 
in one form or another, to the sending State or to the dip1oms.U.c agent hirrxx3lf 

the econanir= burden which those advantages represent for the receiving State. On 
i 

the other hand, however great the variations in practice may have been, these a 
Y 

advantages have entered into current practice; and it must be admitted that they 6, 11, 
have made a not unimportant contribution to the efficient functioning of the 

diplomatic machinery, 

In the codification of the law on this subject, the choice lies between two ; 

murses: either the codification attempts to create a uniform system by establishing k 

the advantages at a reasonable level, which should not be too low, or else it 
‘: 

establishes mN@mm advantages, leaving it to individual States to agree on higher 
$ 
1 

advantages subject to reciprocity., 
w 

Even if the first alternative is chosen, reciprocity clause may be necessary, 

In his first report, the Rapporteur chose the first course, assuming that the 
$ 

economic ‘burden - even after allowance for the inorease in diplomatic staffs . 
$ 
p 

wou1d not be excessive and that the receiving State would receive the same 
advantages for its representatives in forei@ countries, 

The question of reciProcitY Can USdUlly be dealt with after the individual 
artb&?s have been considered, 

r‘ 

ARTICU 26 

General observations 

dJ . Switz erlan 1 

In general agreement with Swiss practice, 

J/ &I&, page 46, 



A/CN,4/116 ’ ’ 
page 63 

united states op Americas <\ b. 
Some of the provisions of this article conform with requirements of 

international law, others do not, 

U-J Belgi 2 

It is proposed, as in the case also of article 17, that the word “regional” 

be inserted, 
It should also be made clear that the text refers &ly to taxes levied in 

the receiving State, 

The BelgMn Government suggests that the article should begin with the 

following words: “Provided that he is not a national of the receiving State, 

a diplomatic agent’ shall .be exempt, in the said State,,,frb all,duee and taxes, .>A* 
personal or real, national, regional or local, save , ,.” 

The Rapporteur has no objection, 

-$A on the various exceptions mz.mwa. -1.-z 

s The Government of Luxembourg propose A B new text for the whole artiole: 

“1, A diplomatic agent shall be exempt from all dues and taxes, 
personal or real, national or local,, save: 

(a) Dues and taxes on private immovable property, situated in the 
territory of the receiving State, held by the diplomatic agent 
in his private capacity; 

(b) Dues and taxes on income which has its source in the receiving 
State.and on property other than the furniture and personal effeots 
of the’ diplomatic agent and his family which is situated in the 
said State; ., 

(b) Charges levied for specifio services rendered, 

“2. The exemption provided in the first paragraph does not include 
reimbursement of indirect taxes incorporated in the price of goods which are 
circulating freely at the time of purchaseb 

“30 Exemption shall’be granted in respect of estate, kccession or 
inheritance duties, except in the case of immovable property situated in 

3/ + Ibid., page 64. 
d Ibid*, pages 9 and UO 
9 J,@&, page 30. I 



the territory of the receiving State and movable property, other than the 
furniture and personal effects ef the diplomatic agent and his family, whioh 
are situated in that State, This regulation shall be applicable to sstates$ 
suocessiona or inheritances left or inherited by the diplomatic agent or 
by the members of his family who live with ,him.l’ 

Sub-uarasraph (a) 

11 Japan-’ 

Clarification of the meaning of the term ‘Qndirect taxes” is desirable, 

Belgi 2 l.uYJ 

As the concept of direct or indirect taxation is diffioult to define with 

absolute preci&on, the article cannot apply to such taxes as registration, COW% 

or record fees and mortgage dues and stamp duty. Nor can it apply to taxes 

assimilated to stamp duty (taxes on transactions). 

Luxembour 8 

As a rule exemption from indirect taxes should also be granted, but sub,@at 
to a limitation: 9.t does not appear feasible to grant reimbursement in raapeat 

of duties incorporated in the price ‘of goods if such goods are oiroulating freely 

at the time of purchaset’, 

The Rapporteur proposes the addition of the words: “included in the price”‘, 

Sub-paragraph (b) 

-, Luxembour iid 
3 

The words “and not on behalf of his Government?’ seem to be ‘superfluous, 

the Rapporteurls opinion these words reinforce the sense and therefore serve 

purpose, 

In 

some 

NeQerland N 

With regard to the exceptions in sub-paragraphs (b) and (d) the question &-sMj 

whether dues and,taxss on income derived from private immovable property &tre cove 
by the one or by the other of these sub-paragraphs, In the latter case all such 1. 

Income would be taxable whereas in the former case dues and taxes oan only be 
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levied on inoo~~ derived from property held by the diplomatic agent in his private 

capaeiW* On this point the text of the draft should be clarified, 

United JSingdo RJJ 

See observations aonoerning artiels 17. 

, A8 wae indioated In the aomments on article 17, the United ungdom Goverment 

doea not reaogniae the title of a diplomtia agent to enjoy as of right exemption 
from 10dl (i.0, IJRU~.O~~~) ttition (known in the Ud,ted bgihm as l’locd rates”) 

though a partial relief from these aharges may be given on a basis of reciprooity. 

No distinction is made in this oonnexion between property occupied for diplomatic! 

purposes (is% the residunoe normally occupied by the diplomatic agent in his 

diplomatic oapaalty) and property oaoupied by the diplomatio agent for purposes of 

privat 0 relaxation $ In the matter of Income Tax Sahedule A (whioh is concerned with 

the taxation of profits deemed to aaorue to the taxpayer from the ownership of 

propertY) the praotioe of the Government 3.a to regard the residenoe in or near 

London of a member of the diplomatia staff aa oooupied for diplomatio purposes and 

as qualiQing for exemption from tax. A second reeidenoe, and the residenoe of 

members of the non-diplomatio staff, are not regarded as ocoupied for diplomatio 

purposes and do not qual.ifY for exqtion, but the individual is entitled to olaim, 

as an offset to the assessment, any personal reliefs from tax to whiah he may be 

entitled under the’provisions of the relevant United Kingdom legislation, 

So far as the oomnents of the Netherlands Government are conoerned, the 

Rapporteur: points out that sub-paragraph (b) refers to taxes and dues levied directly 

on imfuovable pkoperty, independently of inooma, whereas sub-parapaph (d) covers 
alao inoome from Wovable property. IIn sub-paragraph (d) the same exception 

should be made as in sub-paragraph (b) , 

As regards the oomment of the United Kingdom Government, af. the remarks 
under artlolo 17, 

Luxembour a;/ 
2 

The sffeot of this provision would be to make the tax system of the receiving 
State appliaable to estates ) suuoessions or inheritanoes left by the diplomatic agent 
or by the members of his famil.~ who live with him, This seems absolutely inadmissible o 

The Luxembourg Government believes that, as a matter of principle, tax mity should 
be reaognirted in respeot of estates, suooessions and inheritances, but that the 
immunity should be limited by an exception applying to immovable Property situated in 



A/cN,4/116 
page 46 

the receiving country and to movable assets, except the furniture and personal 

effects of the diplomatic agent and his family, situated in the same country, 
Ic 

Netherland SJ ‘1 

According to the laws of many countries, including the Netherlands, a diplou 

agent, is deemed to remain domiciled in the sending State for the PuWOss of lW”k. 

estate, succession, or inheritance duties, Therefore, it should be provided that ! 

the death of a diplomatic ager)t does not give rise to the levying of estate, ; 

succession or inheritance duties by the receiving State, except with regard to ! 
property situated in that. State, i f 

The Rapporteur considers that, in the matter of estate, succession or inherita, 

duties a distinction must be drawn between the estate of a person enjoying diplomat 

irmmrnity (eDgO the wife or children of the diglomatic agent) and the estate of socpei 

other person not enjoying this immunity, In the former case,. the receiving State t” 

would not be entitled to charge succession duties (howesoever designated) exaept eni 

assets situated in the country; in the latter case no exemption would appear to be T 

jrstified, The text should be amended to cover the first case. Article 31 or 43 

commentary thereto should.mention the case of the estate left by a, deceased diplor&$; 
agent o The rule in such a case should be the same as in the, case referred to 

This sub-paragraph should mention, in addition to income which has its sour’c@[ 
in the receiving State, property which is situated in that State, in order to cover{’ 

the case of a tax on capital on funds invested by the diplomatic agent in the ! 
reaeiving country, t, 

: 
The Rapporteur gathers that what the Luxembourg GoVernmen% has in mind is the (. 

taxation of funds invested in the receiving country, Y 
The comment would appear 1 

to be justified. 
1 

A/ .L?&& I Add.&, page 17. 

d U!& I page 29. 
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Under Chilean administrative law, dues or charges ( ) are a type of 
tax presoribed ae remuneration far special servlues rendered for purposes of 

publia utility. Consequently, the Itpersonal dues@’ referred to at the beginning 
do not exist under the Chilean system of taxation, so,that it would be impossible 

to indicate which are the personal dues from wh&ch diplomatio agents are exempt, 

and in what ways they differ from the charges referred in sub-paragraph (e), from 

which those officials are not exempt. Sub-paragraph (e) should be deleted, 

The exaeptions should include taxes designed to remunerate s’peoifio servioes 

and also benefits under aoaial welfare legislation in respect of domestic staff 

recsruited looally, 

In the Rapporteur’s opinion Sub-paragraph (e) is entirely in keeping with 

the provision which the Chilean Government seems to wish inserted.’ In view of 

the systems in force in.most countries, there oan be no question of deleting the 

other exoeptions , 

The’question of sooial legislation will be dealt with after a new artiole 

proposed by the Luxembourg Government has been quoted. 
1 

The advisability of adopting’the text proposed by that Government, with 
oertaia amendments, mi ht be dimmed. 

Union of Soviet Socialist Republios 2ll * 

It should be provided that diplomatiLo agents ere exemptfrom all 

in the form of servioes or payments, This type of exemption is 

generally reoogniaed in international law and international practioe. 

The RapporZ;eur considers this comment justified; an article bn the subject 

might be inserted either before or after article 26. % t’s ..-i t ‘T. 
,. ,. t , 

page 8 

page 20 
“.,/ 

,, , 
, 
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ARTICLE 27 
iI/ Belgium 

The Belgian Government proposes that article 2’7 should read as’ follows% f 

tll, The receiving State shall, in accordance with suoh 
f 
<‘, 

regulations as it shall prescribe, grant exemption from Customs 
duties and from all prohibitions and re8triCti.OnS in respect of 
the import or subsequent re-export Of: 

ia) articles for th e official use of a diplomatic mission; 

b) articles for the personal use of diplomatic agents, 
i 

“‘the administrative and technical staff of a mission 
and members of their families belonging to tkieir 

I: i yI 
respective households, including articles necessary 
to their establishment, 

“2. The personal.baggage of diplomatic agents shall be exempt 
from inspection, unless there are serious grounds for presuming that 
it contains articles not covered by the,cxemptions mentioned in this 
artliale I Such inspection shall be conducted only in the presence 
of those concerned or in the presence of their authorized representatiV@&! 

“jr For the purposes of paragraph 1, the expression ‘Customs 
f 

dutdes’ shall mean all dues and taxes payable on impo&s or &-exports * 5 
1 6 

“L The provisions of this article shall not apply: 
i/ ;i; $‘, 
jg 

(a) to at%.cles traffic in which is specifically prohibited 
bY the law of the receiving State for reasons of public 
morslity, safety, health or order; 

(b) ‘to persons who are nationals. of the receiving State or 
:I “1. 

who engage in any professional or gainful occupation in 
“;’ 1;’ 

the said State.ft 
$;f 
x” i 7, 

This proposal is made for the following reasons: ;! 

la) The existing text is insufficiently ‘explicit regarding the exemption 

vhiah the draft is apparently intended to embody. It will be seen 
f 

that, unless the expression Vustoms duties” is defined, such taxes or 
it 
$ 

dues as may be assessed on a basis wholely unconnected with the Customs !I a,< 
i,: 4 

Ir c 
2/m ., page 10 

g,, 
$ 
!t 
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principle, (e ,g . excise duties, consumption taxes, transfer taxes and 

the like) will remain applicable. Furthermore, restrictions of certain 
kinds (e.g. economic quotas) will not be removed. 

(b) ,It is general practice for the receiving State to lay down 

regulations for the grant of Customs exemption. Such regulations cover, 
for instance, the form of applicaiions for exemption, the services assigned 

to deal with them, the import routes etc ., and, where applioable, the health 
formalities to be‘complied with, the conduct of plant pathology inspections 

and the like, 

‘(c) Paragraph l(a) should specify lhfor the official use of a diplomatic 

missiontt so as to conform with the many similar texts on the subject. 

(d) Exemption’ is out of the question for members of the diplomatio 

corps who are nationals of the receiving State or who engage in a pkofession 

or gainful occupation therein. 

(e) Since there can be no question of granting privileges in respect 

of articles traffic in which is specifically prohibited by the laws of the 

receiving State for reasons of public morality, safety, health or order, 

a proviso to that effect should be included in article 27. 

PARAGRAPH 1 

Japan 
J,J i 

Clarification of the meaning of Vustoms duti.esl’ ia desirable, 

It is also desirable to modify this article so that it may be possible fo 

restrict or prohibit the use of the articles imported without Customs duties 

for purposes other than those for which they were imported, such as rs-sale of 

these articles to persons not entitled to diplomatic immunity. 

Switzerland 2i 

It would be advisable to include ,&n the actu& text of the ConventioQ a 

general reservation under whioh the receiving State would be able to fmpOSe 

certain restrictions, in order to avoid possible abuses. 

A/ Ibid., we 22 

ti w*r Page 47 
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Some of the restrictions imposed by the Swiss Government are cited; for 

example, diplomatic, agents who are not heads of mission may import the f’urniture 
required for their initial installation duty-free, provided that it is imported 

within one year of their transfer and is not sold for a period of five yesrs 

thereafter, 
One duty-free car may be imported every three years. 

It would be advisable to mention in the.text of the Convention itself that 

the prohibitions and restrictions on import and export should not interfere with 

the customary treatment accorded with respect to articles intended for a diplomatio 
agentts personal use, as stated in paragraph (5) of the commentary, It is, 

however, understood that such a provision would refer only to eoonomio and 
financial measures, and that prohibitions and restrictions in the interests of 

public welfare, such as health protection, would still apply, 

United States of America I%/ 

If the term ndiplomatic agent” refers only to an individual recognised in 

on officer ‘status, this paragraph conforms with United States practice in the 

matter’. 

Netherlands id 

Paragraph 1: the Netherlands Government.wonders whether the Commission 
only examined the traditional practice of States or also discussed prevailing 

economic conditions when it drafted the provision exempting from Customs duties 

all imported articles, even those destined for purely private use. It tight 
be useful if the Commission .reoons%dered its draft from this point of view and 

inserted a relevant ‘observation in the commentnry to this article6 

Chile 2/ 

Chilean legislation lays down certain restrictions. Consideration might 
be given to a formula whereby my State may establish a quota system for the 
exemptions enjoyed by diplomatic officials, in which case other oountries might 
act on a basis of reciprooity. 

1/&w 64 

iid JUdLdUU, page 17 
2/ ibid*. Add.1, page 9 
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The Rapporteur notes that several of the questions raised in the observations 

am answered in the commentary; he agrees, however, that it may be of advantage 
to incorporate some of these observations in the text of the draft convegt,ion, 

The provisions, proposed by Belgium - and in particular paragraphs I., 3 s@ 4 - 
do not diverge in substance from the Commission’s intentions .,a@, furthermore, 

they satisfy all the other observations made, Accordingly, the Co@iyAon tight. 
consider whether the Belgium text would not be a good basis for the ‘drafting of ,, 
the article. Its paragraph ,!+(b) introduces a new rule. Possibly ihis .provis&on 
is not necessary; in the case aontemplated, the proper solution might well be 

merely to secure the recall of the person concerned or to deola.re,him gsrg~na 
non ar& e 

PARAGRAPH 2 I’ 

Belgium 
JJ ,,,, ‘) :- ‘,, 

?’ ,..’ ’ ..‘b .,,, 
Apart from some slight drafting changes, the text of ‘the .‘Relg@,. proposal , ._, I ‘. 

is the same as that of the draft. 

..*, ; , f*.b.,. .‘/ 
It is. desirable to modify this article so that an inspection ‘might also kJ L 

conducted even though without %ery serioustt grounds. ’ 
1, 1, 

2/ ,,. .‘, .,,i ,Y, ,: .I, 

Switzerland 
,’ 

On the basis of reciprocity, heads of missions and their families are 

entirely exempted from Customs control whereas other diplomatic agents are 

normalJy subject to the control; in practice, hdwever, the Customs ,aufhorities 
are lenient. 

Paragraph 2: It is the view of the United States Government that exemption 

from inspection is accorded as a matter of courtesy, and,not because it is a 

requirement of international law, 

mapage 10 
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id 
Netherkands 

. Paragraph 2: The Netherlands Government objects .to this provision* The 

,exemption from inspection is practically made illusory by what is further laid 
down in this paragraph. In its opinion this provision should be analogous CO 

' the one contained in' article ‘21, paragraph 2, dealing with the diplomatic bag, 
and should be worded as follows: ItThe personal baggage of a diplomatic agent, 

which may contain only articles covered by the exemptions mentioned 'in paragraph 1, 

shall be exempt from inspectionll. 

In the Rapporteurls view, the exem@,ion from Customs duties granted to the 

diplomatic agent is never total; it would accordingly be excessive to request 

total exemption from inspection, for it is part of the normal functions of the 

customs authorities to exercise the right to inspect for the purpose of satisfying 

themselves that import and export regulations are observed. The only possible 

argument in favour of total exemption wduld be that it is essential to the dignity 

of the diplomatic agent. Rut that dignity cannot'suffer from so attenuated a 
right of inspeotion as that contemplated in this paragraph, On the other hand, 
there 5s no ground for the type of amendment proposed by the Japanese Govermont, 

PePsOnal baggage is that which accompanies the.person and which should, as 
a rule, contain only his personal effects, 

ARTICLE 28 

This article has been much critiofzed, mainly because of the number of persons I . 
to whom the privileges are granted. The question of the status of persons who 
are na+ionals of the receiving State has also elicited some comments. 

General observations 
2J 

Sweden 

In some respects paragraph 1 goes further thm crertain provisions of Swedish 
law; but the Swedish Government does not wish to suggest any changes in the text 
at this stage. 

A...... 

'iA i!iku&, Page 17 
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&/ 
Switzerland 

This provision introduces several innovations which require careful study, 

United States of America 
id 

In the United States only officers and members of their families whose 

names are included in the diplomatic list enjoy certain privileges, in the 

absence of reciprocal arrangements. 
Other Governments “may be of the opinion that the granting of diplomatic 

immunities to subordinate employees of a mission for other than offioinl scta 

is not required under international law. 

A careful and precise statement by the International Law Commission as to 

the privileges, immunities and exemptions to which the various categories of 

offioers and employees of a mission should be considered entitled would 

materially contribute to the betterment of relations between governments. 

The United States Government hopes that the Commission will be in a 
position to make such B statement, 

PARAGRAPH 1 

zi/ 
Switzerland 

In‘Switzerland, the fsm3J.y circle enjoying privileges and immunities iB 

limited to the spouse and minor children and, in the case of heads of mission, 
to parents and parents-in-law, The advantage of this system is that it Qvoida 

abuse and controversy, while not precluding the receiving State from making 

exceptions in special cases ., 
CJ 

Belgium 

In Belgium these privileges and immunities sre granted only to the wiUe~ 

and children of diplomatic agents and of administrative and technical staff, 

and to no other members of their families. 



. 
The Rapporteur notes that, according to practice, the privileges granted :, 

to a diplomatic agent are extanded to certain persons who are members of his 

f&Fly and belong to b.:?s household. The group comprising I’members of the p ,I i 
family11 is not very clearly defined; but it is not denied that it comprises at 6 ? ; 
least his wife and his minor children, Although it CaMot .be affirmed with 
the same’ certainty that this ,is a rule of international law, there are strong 

arwents for including in the family other persons belonging to the household, 

ELS is stated in paragraph (8) of the commentary on the draft article, . If the 
codification takes the form of a convention, the Commission should recominend 

this extension as a step in the direction of the progressive development of 

into7national. law, 

(b) Administrative and tecw,&Lss -pm- 
Lb.1 

Balgium 

According to the Belgian’memorandum, the privileges are grantad to admin- 
istrative and technical staff and to their wives and children, 

21 
Switzerland 

&&&&sJr%tive an&.&gcJnical staff would be placed in every way on the 
. . 

same footing as diplomatic staff, In Switzerland, staff in this category 
enjoy immunity only for acts performed as part ,of their official functions and 
ore accorded only limited Customs privileges, It would therefore be preferable 
tq maintain the present juridical situation, in which the receiving State may 

accord certain facilities at its discretion, The proposed innovation might 
contribute to the inordinate growth of diplomatic missions and lead to abuse, 

Moreover, such a system would make it more difficult to appoint nationals of 

the receiving State as members of the administrative and techniaal staff. 
iv 

United States of America 

Immunity from jurisdiction is granted to all officers and employees of a 

diplomatic mission in Washington who have been duly notified to and accepted 

by the United States in such capacity, as well as to their f,amilies.. . : 
_I___- 
ZJ ilJ&l& ? page 11 

;1/ iL,b.aAu 0 page 4J 

3/ iJih&L page 65 
: 
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The, United States, just as othar Governttients, does not extend immunity to 

those whose namea are not included the diplomatic list, except for certain 

exemptions from Custom duties granted on a basis of reciprocity (on first 

arrival), 
iv 

Argentina 

As the Commission itself has observed, there is no uniformity in the 
granting of diplomatic privileges and immunities to technical and adminis- 

trative staff, In order to try to prevent possible objections with regard 

to privileges, it is proposed that such equal consideration should be granted 

in acoordance wi%h the regulations established under local legislation, 

subject to reciprocity. 
‘U 

Union of Soviet Socialist Republics 

1% would be advisable to provida in article 28 that, by agreement 

between the States concerned, 

is of recJl3rocitv 

slS;aff , including the or members of the mission. 
Y 

Czeohoslovakia 

The range of persons enjoying diplomatic privileges is broader than 

that generally rsoognized e The Czechoslovak Government therefore believes 

that the question of the grant of immunities to non-&lplomatic personnel of 

a mission and to the service staff and private servantb should be left ta 

the agreement of the States conoernad, 

The RapporLeur, while still considering the arguments. given in support 

of the attitude taken up by the majority of the Commission-at its ninth session 

to be very sound, realizes that the opposition to %ho solution adopted is 

very strong and that the possibility of some change in that attitude should 

therefore be considered, I., I 
,’ 



Position of nstionals ofAhueceiv$nEt State 
I*/ .~ 

Belgium fj> 
1; Y<$ 

Privileges and immunities are withheld from members of the f&lY who are 1; 

nationals of the receiving State. There would appear to be some danger in $; 
+ 

this restricM.on, e l g . the possibility that the wife of the head Of a mission [ 

or of a diplomatic agent might be liable to criminal proceedings. It seems T 

advisable to stipulate that, at any rate, the wife of the head of a mission 
‘ 

shall enjoy diplomatic immunity even if she is a national of the receiving St&e* JY $ 
The Rapporteur thinks that this question is not without importance. 

Pressure may be brought to beoT on a diplomatic agent if his wife is subject 

to the jurisdiction of the receiving Stats, On the other hand, such cases 

are surely rather rare and, at all events, the situation can be very aasily 

prevented from arisingb 
!Y 

Chile 

There is a .possibility that the words “‘administrative and technirral staff 

o$ a mission” are somewhat ambiguous and that diplomatic immunities are extended 

too far. The Commission might study a formula that would render those terms 
more precise. 

Y 
Belgium 

In view of the proposed new wording of article 27, the cross-reference 
should be confined to’articles 22 - 26, 

It is suggested that a paragraph reading as follows be added: 

“In the Oase of the persons referred to in article 26 and in the 
present article (paragraphs 1 - 41, however, who are not nationals 
of the sending State, the exemptions provided by the said articles 

‘shall be granted only in respect of income actually taxed in the 
sending State .I1 

The RaPP0rteu.r thinksit is difficult to find some other term to describe 
the staff here designated as “administrative and technical staff”. 

1J XU,, page 12 

ii/ &U-d. l Add .i, page 9 

ti &!2,iL, pages 11 and 16 
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With regerd fo the amendment to the ertiole proposed by the Belgian 

Govarnment the Bapporteur oonsidera it desirable to retain the’struoturs 

draft * 
of the 

The new paragraph proposed by the Belgian Government would apply only 

to pcjrsons who are nationals neither of the sending nor of the receiving 

stnte. Zt Is questionable whether this category justifies a speoial 

provision. 

PARAGRAPH 2 

Australia Y 

The expreseion %ervios staff” should be defined. 

The Rapportaur observes that this question has already been dealt with. 
ti 

Japan 

&I regards the tlmambers of the servioe staff”, it is desirable to make 

neaassary modifiaations xo QB to grant them, regardless of their nationality, 

only the come prlvilages end immunities acoorded to Itprivate servantsIt, 

E~pe0ial3.y in the aalgs of nationals of a receiving State, the latter might 

find it moat diffioult to grant, a8 provided in the draft, ‘immunities in ’ 

rsspeot of aota performed in the oourse of their duties, 

Luxembourg 
Y 

Paragraph 2 will give rias to much diffioulty in prautice, The question 

ia the extent to whioh viol&$,ens of traffio regulations by ohauffeurs of 

diplomat&o missions OM be oonaidared AS sots performed in the course of 
duty, The Luxembourg Government considers that such sots are not performed 

in the oourso of duty and whatever the opinion of the Commission may be OD. 



this matter it would like a clear decision in the commentary. 

The Rapporteur agrees that the question should be dealt with in the 

commentary. But it is not so simple, Unless the functions referred to 

are qualified, it would appear to be the :&‘unct.ion of a chauffeur to drive. 

Netherlands 
d 

(With reference to paragraphs 2, 3 and 4) 
Paragraph 1 only regulates the position of persons who ar* nqt nationals 

of the receiving State, whereas paragraph 2 regulates the Position of all 

members of the service staff irrespective of their natiOnQlitYa ha a result, 

there is a discrepancy in treatment between, on the one hand, .the members of 

the administrative and technical staff, and, on the other hand, the members 

of the service staff of the nationality of the receiving State, which dis- 

crepancy cannot be justified and which, as appears from paragraph (5) of 

the commentary to article 30, it was not the intention to make. 

The Netherlands Government is of the opinion that article 28 should 

only lay down rules governing the position of persons who are not nationals 

of the receiving State: (Text proposed for paragraph 2 - 4)* 
The Netherlands Government proposes the following amendments : 

(1) Paragraph 2: Transfer the phrase “if they are not nationals 
of the receiving State ‘I to the first sentence, and combine the 
two sentences of the paragraph into one; 

(2) Combine paragraphs 3 and 4 into a single paragraph 3, 
beginning with the text of paragraph 4 and continuing ItAPart 

from that they shall enjoy privileges md irnmunitieg only 

to the extent admitted by the receiving State. 
. 

However, any 
jurisdiction etc. !I0 

&/ Ibid. ,+&&I&, page 18 ‘I 
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The provisions of this article represent existing United States law 

on the subject and, are in conformity with international law as the United 

States Government interprets it. 
2/’ 

Netherlands 

The purpose of the provision, y,&. to prevent persons from being 
rubjebt to the nationality laws of the receiving State against their will, 

is brought out more clearly in the commentary than in the text of the 

article itself. It is suggested that the commantary be substituted for 
the text of the article. 

Belgium 

This article relates only to the acquisition of the nationality of: 
the receiving State by n person (see commentary) . 

This qualification should be inserted in the text. It is suggested 

that the following words be added: Yanless he requests that they should 

be applied to him”. 

Difficulties may arise in determining the nationality of a child 

whose father is a diplomat accredited abroad and wlibse mother is a national 

of the receiving State. It would be preferable to delete the exception. 

Proposed new wording: 

“Persons enjoying diplomatic privileges and immunities in the 
receiving State shall not be subject to the laws in force therein 
concerning the acquisition of nationality ,unless they request that 
the said laws should be applied to them.” 

The Rapporteur endorses the view of the Netherlands Government, 
and considers the text it proposes. acceptable. 

ARTICLE 29 
ti 

United States of America 
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The Rapporteur has,no objection to the Netherlands proposal. He also 

shares the Belgiti Government’s fear that the exception may give rise to 
f 

difficulties, 

ARTICLX 30 

Cambodia’ 
Cambodian, nationals may not be appoint*; members of the diplomatic staff ,. 

of a foreign diplomatic mission. See also comments on article 28, 

Switzerlan a-/ 2 

This provision appears satisfaotory. The comments&y thereon iS a useful 

additi on to present doctrine. 

Iuxembour d 
3 

The effect of the second sentence might be to give rise to unjustified 

claims against Governments which do .not desire to grant their own nationals any 

privileges other than immunity from jurisdiction for acts performed in the 

exercise of their functions. This sentence should bo deleted, 

Netherland ’ J 
This article should regulate the position of persons possessing the 

nationality of the receiving State. If the wife or members of the family of a 
diplomatic agent possess the nationality of the reoeiving State, they may be 

granted diplomatic privileges and immunities only if they possess tho nationality 

of the sending State as well, so that the latter can exorcise jurisdiction over 
them, 

The Netherlands Government proposes the addition to article 30 of two 
paragraphs worded as follows : 

“2* A member of the administrative and toohnical staff, a member of 
the Service staff or a private servant of the head or members of the 
mission who is a national of the receiving State shall enjoy 
Privileges and immunities only to the extent admitted by the receiving 
State, However, any jurisdiction assumed by the receiving State shall 
be exercised in such a manner as will avoid undue ‘interferauce ,tith 
the conduct of the business of the mission. 
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“3 . A member of the family of one of the persons mentioned in 
article 28, paragraph 1, forming part of his household,: shall 
enjoy the privileges and immunities mentioned in articles 22 to 
27, even if he is a national of the receiving State; provided 
he is a national of the sending State as ~ell.~~ 

United States of Americ aA 1 

( observation on the last paragraph of the commentary) 

After referring to the content of this provision and of the last paragraph 

of the commentary thereon, the United States Government expresses the opinion 

that all offioers and employees of a diplomatic mission, regardless of 

nationality, should enjoy immunity of jurisdiction in respect of offici’al acts. 

The Rapportour considers that, even if the last sentence is deleted, as is 

proposed by the Luxembourg Government, the content of the article is clear. So 

fax as the Netherlands’proposals axe concerned, ,he thinks that the proposed 

paragraph 2 mereiy restates the aontent of paragraph (5) of the commentary to 

article 30, the only change being the addition of the last sentence, which 

repeats the idea expressed in the last sentence of paragraph (9) of the commentary 
to article 28. The proposed paragranh 3 is in effect, the last sentence of 

paragraph (5) of the commentary $6 article 30’, the only difference being the 

phrase at the end, ,( after ‘Ieven If etc .I’) l 

The RapRorteur has no objection 

concerning the proposed paragraph 3, 

article 28, If the receiving State 

will be difficulties. 

to paragraph 2. He is more doubtful 

the proper context 

does not recognise 

is (in his opinion) 
dual nationality, there 

ARTICLE 31 

l?ARAw 1 
Q/ 

United States of America”/ 

The United States Government submits that privileges and immunities begin 

only when a person’s appointment is notified to and acoopted by the Ministry bf 

Foreign A.ff air s , 

Tho Rapporteux has no objection. 

&/ &j&,. , page 65 

u ,J&@. , page 66 
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PARAGRAPH 2 

United Kingdo nd 1 

It 1s the practice of the U&ted Kingdom Government to regard the 

privilog~s and immunities of antitled persons as oommoncine from the date em 

which the notification of assumption of duties is made to the Foreign OffMe by 

the haad of mission concerned and as persisting after the notifioation of the 

termination of his diplomatic employment for such reasonable period as is 

necessary to enable him to wind up his affairs and loavo the aountry. , 

Be&i UmJ 2 

The exemptions Provided for in article 27 cease to be applicable 80 soon 

as the functions of the Persons entitled to them coma to an end, 

The provision should consequently either embody a reservation to that effoot 
or be amended, 

. 
The gapporteur considers that the United Kingdom Government’s observation 

should not oall for any ‘amendment of the text, On the other hand, the Belgian 
Government’s observation seems acceptable, 

:’ 
ARTICLE .32 

Swi,tzerlandti 

The proposed solution is interesting but incomplete, For example thare la 

no attempt to deal with the situation whi0.h would arise If $here were a breaoh 

Of diplo~ti;c r@lations between the receiving. or the sending State and ths 

CountriJs through which the diplomatic agent must pass; specific provi si on8 on 
tha subject would bo desirable, 

The RaPPorteur considers that a severance of diplomatic relations does not 
alter the position. The situation would, however, be changed in the event 
of war. 

Somsthing might be ‘said on the subject in the aommontRTy. 

- 



Jl United States of America 
The UnlCad States Govornmant agrees with paragraph 1, if it is intended to 

apply Only d tho ease of a diplomatic agent passing through the ,territory of a 

third Stnte in immediate and continuous transit while proceeding on offiaial 

business to or from a post to whioh the agent is regularly assigned. However, 

a third State is not obliged to accord inviolability to a diplomatic agent while 

he is in transit for other purposes or during a sojourn in suah third State. 

The artiole should ba revised to cover also other members of the staff of the 

mission. It is a oondition praoedent to the olaiming of any rights by persons 

In transit through a third Stats, whethor as Q diplomatic courier, a diplomatic 

wont t or any other person aonneoted with a diplomatic mission, that the 

individual concerned be properly doournonted, and that the third State has 

authorized his transit, or that his prosenae in the third State Is inadvertent 

and unplanned, being due to an unforeseen oircumstance, as in the ease of ’ 

shipwreok or foroed landing of an airplane. + ‘I 
The Rapportaur aonsiders that it is clear from the wording of the artible 

that it deals only with transit in the sense understood by the Unitod States 

Govornmen t , The condition that the diplomatic agent should be properly 

doaumentod is justified, ana oould be dealt with in the commentary, 

The article should, as proposed by the United States Government, be amended 

to oover othor members of the staff of the mission. 
Belgi ImJ 2 

With roxard to paragraph 1, there can be no question of astablishing any 

prlv$.l~gea. or Immunities in Customs matters for a diplomatic agent in a third 
State. 

However, in vlow of the obsorvat ions mado in paragraph (3) of the 

aomment&r, the draft should provide for such agents to bo treated with OourtosYe 

a/ Jbld., page 66 

1/ Ibiq., page 13 
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For this purpose the paragraph might r@aa: 
"If a diplomat,ic agent passes through or is in the territory of 

a third State while proceeding to take up or to return to his Post, 
or when returning to his own country, the third State shall aocord 
him every facility consistent with its national h3WS." 

The Rapport+?? considers that it is clear from the wording of the az%.olo 
that the question of Customs duties Is not in issue hera. On the othar hand, 

the nature of the, facilities may be discussed, and therefore also the amendment 
: 

proposed by the Belgian Government. 
Netherland EJ 1 

The Netherlands Government proposes that the article be supplemented by a 

provision reading as follows L>o be added to paragraph 2/1: 
??hey shall accord dospatchcs and other communications 

in transit, including messages in code or cipher, the ssme 
freedom and protection as the reoeiving State." 

The Rapportour has no objection,. 
'. 

ARTICLE: 33 

Asregards abuse of'the premises of a diplomatic mission, the Swiss 
Government remarks that it appears difficult to include absolute rules in the 
text of the convention. S~tzerland does not recognize the right to grant 
asylum in mission Premises, 

B?Agi ullrf 3 

In order to ensure that there is no abuse of tho privilege of inviolability, 
the Belgian Government proposes the addition of the folloting paragraph 4: 

11If documents or objects relating to a commoroial or industrial 
activity are lodged in premises housing a diplomatic mission or in 
the private residence of a diplomatic agent, the head of the mission 
shall take all appropriate steps to ensure that tho inviolability ns 
provided in article 16, 18 and 23 does not, in any way, impede the 
application of the laws in force in the receiving State in respuat 
of the said commercial or industrial aotivity,u 

The Rapporteur hesitates to introduce rules which, by rogulatiw oommeroial 
aotivities, appear to countenance them. 

ti Ibid., Add.1, page 1.9 
ti ,QJ&., page 49 
2./ Ibid., page 14 
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Luxembour # 
1 

Paragraph (4) of the commentary might give rise to erroneous interpretations, 

The examples ,cited in these ax-planations might give the impression that the 

granting of the r$ght of asylum would be a legitimate use of the mission 

premises only if there was a sgccific convention regulating such grant. A 
clarification is imperative. 

The Rapporteur draws attention to the concluding paragraph of article 16, 

ARTICLE 34 

United States of America u 

A notification that an individual has become Ersona non Rratq, or a 

request that he be recalled, is customarily given by the receiving State to the 

head of the mission concerned, rather than to the individual. Such notificatigns 

normally also provide that such personfs appointmant will be considered 

terminated as of a certain date. 

The Rapportour has no objection to the text boing amended in accordance 

with this observation. 

ARTICLE 35 

Denmar / 3 

The 3anish Government suggests the addition of the following paragraph 
to the article: 

“The receiving State shall permit the withdrawal of the ’ 
movable property of such_par sons with tho exception of any such 
property &Iich has beed acquired in the countW’and the 
export of which is prohibited at the time of departurell. 

The Rapporteur has no objection to the principle ‘of ths additional 

paragraph. 

u J&g&., paw31 
d Ibid,, page 67 

u Ibid., page 13 
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Chil 1 g/ 

The Chilean Government considers that the WOPdS’ "must Place at thQir 

disposal the necosscary means of transport" might suggest that the receiving 

State is under an obligation in all cases to arraxe for the departure of 

diplomatic agonts; in current practice this is only done eXceptionallYe . 
The Rapporteur thinks that the words Ifin case of nacossity" might bo added 

to the text. 

ARTICLE 36 
Netherland rf 2 

The principls that the'provisions of the draft articles shall apply only 

in time of peace and regulate at most the transition from timo of peace to time 
of war is not adhered to in this article. The article might be interpreted as 

being applicable throughout the duration of an armed conflict. If the above- 
mantioned principle is to be enforced consistently the reforenco to armed 
conflict in article 36 will have to be deleted and a new article 36A will have 
to be inserted, laying down transitional measures applicable in case diplomatlo 
relations should be broken off. On the analogy of article 31, paragraph 2, 
Protection would have to continue for a reasonable period. In tho commrtntary 
to the article it should be clearly stated that the receiving St&o will 

c0ntinu.a to be obliged to grant protection, though no longer under the 
P3acetime law codified by the Commission, but under the law of war, 

In view of these considerations, the Netherlands Govarnment suggests that 
the following article and commentary be inserted in the draft articltis: 

"krticla 36A 

"In case of the outbreak of an armed conflict tho receiving State 
shall respect and Protect the premises of the mission, togetherwith 
its Property and archives during a reasonable period as mentioned in 
article 31 paragraph 2. 

u m., Add.1, page 9 

ii/ Jbid., Add.1, page 19 
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%ommentarv: 

!‘l. As the rules 
in time of peace, 

proposed by the Commission are only intended to 
the provisions of article 36 are. not applicable 

diplomatic relations are broken off as the result of the outbreak 
armed conflict. In such a case, as in the oases provided for in 
article 31 paragraph 2 and In article 35, it a:?pears necessary to 

aPPW 
if 
of an 

establish 
transitional rules in order to regulate the transition from the law of 
peace to the law of war, Article 36A constitutes such a rule. 
‘12. After the expiry of the period mentkoned in article 31 paragraph 2, 
the receiving State shall accord the premises, property and archives of 
the mission such respect and protection as is required by the relevant 
rulss of the law of war.” 

The Rapporteur agrees unless a simpl!jr formula can bs found to limit the 

application of article 36. If one is found, the commentary might be expanded. 

ARTICLB 37 
-I I 

United States of Americ& 
This article should be daloted if the draft articles are not prepared in 

the form of a convention. 

Switzerlan 2 d-f 
It would be advisable to give the Court compulsory jurisdiction so that 

each State should have the right to ‘bring the dispute bofore the Court 

unilaterally by a simple application. 

Union of Soviet Socialist Republic SJ 3 

The Soviet Government proposes that the article be redrafted to read as 

follows after the words (‘through diplomatic channoWV: , , e lVshall be referred 
t.2 conciliation, submitted to the International Court of Justice in accordance 

with the Statute of the Court, or referred to arbitration in accordance with 
existing agref3mentsf1. 

The Rapportour considers that, if the intention is to make sure that the 

dispute till be settled, either the text proposed by the Commission should be ’ 
retainad or the Swiss Government’s proposal should b3 adopted, The SWISS 

proposal has much merit, For one thing, it would avoid delay8 caused by 

efforts to reauh a settlement by c,-nciliation. 

. . 
,&/ Ibid,, page 67 

u Ibida, page 49 

3/ Ibid., Add.1, page 21 
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Additional article8 proposea 
Applioation Of social le&3lation 

Luxembour 

The Government of Luxembourg believes that the convention !JhWld Provide an 
anSw8r to a' questian which is giving rise to an increasing numbor of diffloulti@s 

a8 various countries progressively develop their social legislation and, 

especially, their social security legislation8 In order to situate the .qUestion 

propzrly, a distinction should be made between the effeCf of such l%islation on 

the diplomatio staff of missions and its affect on diplomatic misSions 0s the 

agents of such missions in their relations with subordinate staff in resPoOt of 

the obligations which may devolve upon them in their capacity as employars. 

1. In the case of the diplomatic agents themselves and of administrative and 

technical staff, there would appear to be no doubt as to exemption from social 

legislation, without prejudice to such agents ,boing covered by the 68CUTfty 

systems of their oountri~~ of origin. 

2. On the other hand, it 8cems advisable that social legislation should 

continue to apply to servioe staff members and private sarvants who are nationala 

Of the receiving country or who had their reBidonCe there before taking up 
employment ; for practical purposes, this means locally recruited staff. If 
this solution were accepted, the employer would have to assumo the obligations 

incumbent upon employers (dealaratlon and payment of contributions). It would 
matter little whether the capacity of an employer was assumod by the mission as 
8uCh or by a diplomatid agent parsonally, In other words this arrangemant would 
c,?nsist of requiring diplomFltic missions to observo the social welfare 

conditions in force at the place of their mission whonever they were reoruiting 
staff at thst place, 

The ProviSion in qW8tion could be worded as follows: 
rlAdditional arti 

1. The Parsons mentioned in article 2.8 paragraph 1, shall be axampt 
from the social SeCuritY legislation in force in the reoeiving State. 

J/ Ibid., page 31 
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2, Hf%hQr8 Of’ the s~FvIc~ staff of the mission end private servants of 
the head or of members of the mission are subject to the sooial seouritp 
lQ3iSlRtiOn in foras in the roaeiving State if they are nationals of that 
State Or if they had their residence in fhs territory of the receiving 
Stat o before taking up employment. In this oasa, the employsr IS, bound 
to Oomply tith the obligations fnharent In his aapauity as such.rl 

The Rmporteur onnsidors the observation justifiad. The text proposed 

by the Luxembourg Government might serve as the basis for a now article, to be 

inserted, possibly, after artiole 33. 

Ohi& 

The exasptians In artSale 26 should include benefits under social welfare 

lsglslation in respoat of dome&lo staff reoruited loaally. 
The Rapportaur notes that in many oountrles legislation contains provisions 

on this subjeot whioh follow more or less the lines of those proposed by the 

Luxembourg Government , He recommends the aooeptanco of thase proposals in 

prfnaiple. The artiale oould, perhaps be inserted after artiala 33. 

The Japanase Governnkent hopes that the Commission will eoposa provisions 

oonoerning the issue of diplomatia passports and visas. Sush passports and 

visas provide praotiaally the sola basis for granting privilege8 and immunities 

at the Customs upon entering or leaving a aountry . This point concerns not only 

the normal. diplomatlo personnel deal% with in the draft articles but. also the 

offloials of the Foreign Office and offioial delegates to international 

oonferenoos, 

The Rapporteur realizes that it may well be that many abuses exist which 

jsopardize tho privilegee of diplomat10 agents, espeaiallY in the, matter of 

exeqtlon from Customs inspeotion and Customs dutias, In his opinion regulations 

should not be .paf;ted until the praottLoe of the Governments is batt@r’ known and 

in any ease not at this stage of the work. 

&/ ‘Jbid,, Add.1, page 9 ’ 

is/ Ibi.d1) Pas@ 22 

. 



A/CUT, 4/X16 
page 90 

see alsO under the following heading. 

Structure of the draft 
,a/ The Swiss Governmont comments on this subjeat at some length- 

Section I, It would seem preferable to plaoe ~vticlas N-14, wM.ch deal with 

the classes 0f heads of mission and contain rules of outstanding imPOrtana*, 

immediately after article 2, which defines the fun&ions of a diPlomati& mj-ssion~ 

and before articles 3-8, 

Se&ion II, See also comments on Seation III below.. 

The draft is based on the sound principle that the privileges and inn’~~i*ies 

of diplomatio missions *and agents should be interpreted in the light Of 

llfunctional necessity” ‘or, to use a more precise phrase, “the purPOse Of the 

mission”, There would be some advantage in stating this principle in a general 

article to be placed at the head of section II, Such a provi sion would furni ah 

a juridical basis for the limitations that have become nxossary (article 7) and 

would generally facil,itate the interpretation of the convention, 

This general article might also include article 33,pqagraphs 1 and 3; Or, , . 
if so desired, these two provisions might be inserted respectively in article 22 

and in ertiole 16. 

%urthormore, the general article on privileges and immunities should 

contain a clause prescribing that the mission must bo established in the oapital 

Or its environs as agreed for this purpose by the receiving State. 
Section III. It Would seem that article 33, paragraphs 1 and 3, which deal 

with abuses of privileges and immunities, ought to be placed at the head of 

section II in a new article containing a complete dofinition of priviJoges and 

immunities based on the general principle of “functional necessityll., 

Article 33, paragraph 2, might well become the second paragraph of article. 2, 
which defines, the function o,f the mission. 
Sec-tion IV, It would appear more logical to eliminate seotion IV. titicle 34, 
dealing with the end of the function of a diplomatic ,ngent, should be plaoed in 
sectron 1, after articles 3-8 and before article 9, (which provides for the 

temporary rsPlacement of a head of mission), Article 35 should either follow 

ss/ Ibid., page 37 
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or be ombodlod in artiolo 31, whiah defines th+ duration of privileges and 

1mmunitio s 0 ‘?hU f3altlQ appli~-XJEI’ tb articilu 36, sincd it onntains provisions on the 

partial continuation of privil~g3s and immunities in case of an interruption of- 

diplomatlo relations. 
Tho Rapportuur oonsiders that there is hardly any justification for plaofa 

artloloe lo-14 before artioloa 3-8 in sootion I, The latter artiales, which deal 

with the appointment of mombars of the mission and matters inoidental thereto, 
should logioally precroda provisiona whiuh, like artilolas 10-14, deal mainly with 

qua stl ons that, though important, are ossantlally quo&ions of otlquotte. 

With regard to tho obaorvations on se&ions II and III t;he Rapporteur 
oonsiders that the value of a onmprshansive definition of the advantages whioh 

ark oonforrad by diplomatio privilogos and immunities is debatable, The 

definition would neoossarily be vague, and Its value would oonsi St mainly in . 
stressin$ funotional noooasity * The importanoe of the princLple of funotional 

nsosssity in the establishment of the rulaa should not, aftor all, be exaggerated, 

&en If the ovolutlon of these rules, has boon influsnood, unoonsofously, by 
functional nouassity, other theoriee end oonsidorations served aa guide in tha’b 

evolution, Honoe, one should not look prfm~rlly to this prinoiple for 

evidonao of the exiatenoe OP suope of a privilege, but to existing praotice ; 

and only if existing praotioe dol3s not offer any guidance oan the prinolplo of 
funotional neoeasity be of some help, Raferenoe has already been made to this 

subjeot in the Rapportsurts remarks aonoernim seation II Be 
That being so, thy quetion is whothor an IntaspretatYon olause should be 

Inserted in the draft, or wh;thdr an expanded oommontary would SuffiOBr 

A furthar reason why tds Swiss Government favours an artiole containing suoh 

a provision opp;rars to be the desire to merge in that artiole the provisions Of 
artlola 33, paramaphs 1 and 3. 

These provIsions are out of oontaxt in artLcle 22 and equally out of 
oontext in artiale 26 (as proposed in tha alternative). The Rapport cur ’ s view 

1s that they should be inserted where their importanoe @an be emphasized as an 
~Wential. faotor in privileges and immunftioe; but that pu?$ose oan be 

aooomplishod just as well and perhaps better if they sre plaoud in a separate 
seotion aftor the privileges have been set out, This is the solution whioh ho 

P~mmlly support 8 c 
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With regard to the’place of article 33, paragraph 2, he shares the ,%zl.ss 

Government’s view that the idea behind article 33, i .e, that pritileges do not 
relieve the’ persons enjoying them of the duty to respect the hWS of the 

receiving Sate is not given due prominence, Ekragraph 2 refers to the aubjact 

of relations with the receiving State, and should be inserted either as a 

separate paragraph of article 2, or as a separate artiole immediately thereafter. 

With regard to the observations on seotion IV, the Rapporteur shares the 

SWiSS GOPrmerItrs opinion, at least’ concerning the proper context of articles 
34 and. 35, With regard to artiale 36, he thinks its proper context is perhaps 
at the end of Section II A, i.e. after artiale 18; article 31 deals with the 

duration of individual privileges and immunities, whereas ‘article 36, deals only 

with premises, including archives. 
Future studies 

Netherland SJ ‘1 

!l?he Netherlands Government subscribes t’o the visw that all the aspeots of 

this comprehensive subject should not be regulated in one single convakion but 
that, in particular, the rules governing “ad hoc diplomacVr and ooqsUlar 

relations should be laid down in separate conventions. The same applies to the 
relations between States and international organizations and to those betwean 

the organisations themselves. Unlike the Commission, the Netherlands Government 
is, howevar, of the opinion that already now the need is felt for. a regulation 

of the latter typa of relations, partly also as a’ result of the development of 

the ius legationi 8 of international organizati ons such as the Xuropoan Coal 

and Steel Community, and it would appreciate it if the Commission would request 
its Rapportour to include this subject in his studias. 

&/ w., iidd.1, page 11 


