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mzm BELATIONS BETVERN THE CONVENZLON ON GENOCIDE ON THE ONE EAND AND THE
 FORMULATION OF THE NURNBERG PRINCIELES AND THE PREPARATION OF A TRAFD
CCDE OF OFFENCES AGAINST FPEACE AND SECURITY ON THE OTHER

| Nofgr by ‘bhe Seci*e*be;rié“b'

‘ 'In its Resolution 180 (II) of 21 November 1947 "reaffnming 1’cs .
»Resolu’clon 96 (1) of ll December 1946", the Ganera,l Assembly declded to
pvrsue ‘the concluswn of a specia,l convention on genccide. By tha‘c dec:.sion
it rejected the :Ldea of simply cons*derlm_; genoc;tde 8s one of ‘ohe cmmes
against hwuam{:y men*bioned by the Charter oi‘ the In'ternational Mi11 ua:r‘y

r '.I.‘ribunal of 8 August 1945,%

o I\Tever't:heless ’ the General As&embly resolu‘bion men’bioned above requested

: the Economlc and Social Council to take m‘bo account the terms of reference

. given to the In’cerna‘hional Law Commission concermng “che formula*tion of

3 the Nurnberg principles. The resolution states:

“ , "The Geheral Assembly... requests the Economic end Soclal
Council.., to proceed with the completion of a convention, teking into
account thet the International Lew Commission, which will be set up
in due course in accordance with General Assembly Resolution 17# (IIJ
of 21 November 1947, hes been charge& with the formula‘cion of the ‘
princmples recognized in the Char’cer of the .‘Nurn‘berg Tmbunal ] as
well as the prepara’cion of & draf'b code of offences against peace

) and secumty. |

, What did the Assembly mean when 1t said ‘tha'b the Council should tal«:e

into account the terms of reference given to the Internatlonal Taw Comission?

: | That allusion to the formulatmon of the principles recognized 1n the

_i"'Cha,r‘cer of the In’cernational Military Tribunal is due to, the Chinese

delegation B ini‘cia‘bive in rresenting to a plenary session of . the Genaral

- Assenbly on 21 November 1947 an amendment (document A/51k4). the text. of

;“Which was embodied as i'i: stood in the’ above~quotec‘l paragraph of the General

i;’Assem"nil.y resolution, ‘

N

* 'l‘hat Oharter lw an annex tq ‘bhe Agreement “by the Government of the ‘
United States , the Provisional Government of the French Republic , the
- \:Governmen’c of the United Kingdom of Great Britain and Northern Ireland

and the Govermment of. the Union of Boviet Socialist Repu‘bln,cs for the

prosecutlon and punishment of the ma.jor ey crimlnals of the European Axis:k
signed in London the seme day, :

- fir, Wellington Koo, J.
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. Mr. Wellington Koo, Jr. commented on His emendment In the following
terms tq the General Assembly (123rd ‘plenary meeting):. ‘
1 e feel thet thet body (Bcoromic and Social Council) should be
instructed to draw up the convention with a careful consideration of
the exact terminology and définit'iorxk“‘bf the crime of genocide, We
feel that the Economie and Socilal Council should draw up the text of
thirs convention 'bearlng m mlnd that another body, the Internatlonal_
 Law Commmssion, tas | been cha:rgec’t with the responsibllity of deaﬁ! :Lng )
with e copgnate subgect - namely, the formulation of the princlpl es
of the Nurnberg T:cibunai ~ and also with the preparatlon of a draft 4
‘ code of ofi‘ences against peace and security. ,
"We w1sh that ‘che Economic and Social CouncJ.l, in swiftly :

completing its task in drawing up & conven“blon on genomde ’ Wcaulc'l
K not do anything which would prejudice 'bhe work of this J,atter body.%;‘ﬁ
" (Document A/P.V.123, page 2k1)

CHAPTER I - DOES GENOCIDE COME WITHIN THE CATEGORY OF CRIMES AGAINST
HUMANITY AS DIIE‘II\IED BY THE CHARTER OF THE INTERNATIONAL
MILITARY CI'RIBUNAL? ‘

I. The acts consﬁi’cutm{f genocide have been prov.t.ded :ﬁ‘or in the Charter
of the Interna"blonal Military Tribunsl.

In Resoluticn 96 (1) of 11 December 1946, the General Assem‘bly |
described cenocide as "a denial o:E' the right of existence of enta.re human
groups" and campa,red i’c to homicide Whlch ”15 the denial of the mghb to
.‘lee of individual human belngs .

The crime of genoc:de y considered :ﬁ‘rom 'bhe point of v:,ew of the actual
facts which constltuta 1t, s certainly included in the list con’tained in.
Article 6, paragraph (c) of the Charter o:ﬁ‘ the Internatlonal Military
Tribunal- e ‘

‘ *'(c) Crimes agamst humani’cy.' namely, murder, ex’carmixxatlon, 4
‘ ,ensla,vement dapmtatlon “and o*ther :thumane acts committed againpt
any civilian papula'ba,on, before or during the wer, or persecutions 8
of politicel, racial or religious crimes in exacumon of or in " )
5 ccmecmon m.th any cmme wwhm the .jumsaic‘clon of ﬁhe ‘I‘mbunal
'.-vwhether or not in v1olatmn o-f *the domes‘bic law of the country where
b perpe‘tra,ted."* o o ' o :

% Text correched by the Berlin Protocol of 6 October 1945,

/Genocide
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Genoelde in the most vestricted sense consists in the physical.
destruction of the members of a humon group with, the purpose of destroying ..
the whole or port of thet human group. , o

Thus defined, genccide is mess mureder, It constitutes an act of
exterminetion., It is thevefore covered by the terms of Article 6,
paragroph (c) of the Charter of the Inberanstional Militery Tribunal.

If the cume of genocide is understeod in the widest sense to. include-
the destruction by brutal means of the specific cheracteristics of a human
group, it is still covered by the terms of Article 6, pa;:‘ag;raxjh'(c)-o.f,

the Charter of the Imternationel Military Tribunal which is concerned with

IT., The Cherber of the Internstional Militery Teibunal is only concerned :

"persecutions om political or.racial or religious grounds.”.

R
o 07 o i,

with erisas aceiust bimanity if they are related to crimes ggainst.

PESCE O War onines,¥ .

In interpreting Article 6, paregrarh (c) mentioned above, the -
International Hilitary Tribunal ruled, in its verdict of 30 September 1946,
thet crimes ageinst humanity were not lieble to punishuent by an L
Cdnteructional court unlecs they were in some way conneched with crimes
agoinst peace or wor crimes. In reaching that conclusion the Tribunal
considered the final pert of paragraph (c) mentiored above. "Acts......or

‘persecubions ,.....,in execution of or in conmection vith any crime within
the jurisdiction of -the Tribunal'.** Consequently, If acts of genocide have
% The Tollowing are crimes against peace and war crimes eceording to .
CArticle 6 of the Chavter of the Internctional Millbary Tmbm;al:.“

"(a) Crimes_ageliet pecce: - mamely, planning, preparabion,
indtintlon or waming of o war of agmression, or a war in violation
of internutional trenties, sgreements or assurences, or partl cipation
in o comron plon or comsplracy for the accomplisvnmenjb .of anyvof the
Toregoing: ’ o

‘ "(b) Wer Crimes: nemely, violations of. the lews or customs of
" war, Such violeCions shell inelude, but, not be limited to, murder, .
ill~treatment or deportation to slave lebour or for any other
parpose of civilian population of or in occupled territory, mux_‘der
or ill-treatment of prisdners of war or persons on the seas ,.;Elmlling
of hostaces, plunder of public or private property, wanton
destruction of citieg, towns or villages, or devastation not
i Justified by militery necessity”. S
Lot Hewe is the relevant pert of the verdict: A R T D

"o constitube crimes against hunenity, thé acte relied on
before the outbreak of war nust havew‘p@an,in_i.a:;ejmution of or dn :
commection with suy crimes within the jurisdiction of the Tribunal.
The Tribunal is of the opimion that revolting end horrible as; many
of these crimes were, it hes not been sabisfactorily proven theb.
they were done in execution of or in connection with eny. such c?me, :
The Tribunel thereforse cammot make a general decla{atipn; that ,'_t e
acts befove 1939 were crimes. sgainst humanity within the meaning. .-

. L ,‘v,',( :"J':‘,".""‘ e J‘ . L
of the' Chorter”. T O BTN VIS S PP Y D P I .

(ord
e L R
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been. commi'ﬁt’eid k;ithoﬁt' eny connection with ciimes against peace or war
crimes, they ai*e"’puhi‘sha'bifé by an internationel court. - -

On the cont.t'ary , the condemnation’ of genocide contained in General
, Assembly Resolut:.on 96 (1) of 11 Hovember 1946 is not accompanied by eny
‘ conditlons } and consequen‘bly genoclde is considered as a crime under. _
_ :m‘uernational .‘Lav even if’ l’b has been committed in time of peacs, and even if
the country where i% he.s ’been commrt‘ha& hags not subsequently been involved /
in eny war. ‘ : o
IIT. T‘w General Assemblv wn.shed {renocide to be indicteble as a separatbe

Of:f‘ence

In aﬂop’smg HResolutions 96 (I) and 180 -(II) the General Assembly had -
in mmd a oonvention whlch woulcl ermble genocz.de to be punished in whatever
circums‘cames 11: was committed.’ S . D

Wi‘bhout golng into the general question of crimes agamst humani'by, the
Assem'bl;y* Wished 0 orgamz.e the prevention and punishment of a particular
catee;ory of such crimes ) nomely those desor:,bad g5 genocide, The General
Assembly wishea. to give' ‘speciel “brea.“cment to the crime of genoclde beoause :
- of the particuler grav:rby of tha'b crime; Whlch aims at the systematic

extermma’clon of huma.n groups, - R .

It should be noted ‘that the treatment of certain criminel acts i‘alllne;
within the sa.ne category as distinct offences is.no innovation, Examples
exist in state penal systems. Thus homicide which is the denial of an
:Lndiv:;_dual human ’belng;'s right to l:.ve is divided into several different
c:ategcries' manslaugh’cer, homlcide s murder, and. even. pa.I‘I‘lCide or reglcide,,
Iv,. Deflni'tion of ‘the cx'ime of genoc:lde in relatlon to other crimes

agalns"b hunanity ‘

The Ge:aeral Assembly cons:.dered that it could make genocide indictable
‘ sepa:c‘ately from other c:rimas against hum:.—mity becaise it had itself noted
certaln specli‘ic cha:ra.cteristics oi‘ i:ha't crime wh:v.ch made it possable to
dlf’ferentiate 1t :ﬁ‘rom o’oher crimes a,gamst humanity, - :
‘_ L ”Gen001de" ,: said the Gereral Assem’bly, "is 8 denial of the rlght of
| exlstence of entire human gwoups.......'“ It fo]-lovs ‘that:
| L. -~ The vn.ctim of 'the crlme of genocide is a huma:n group. It is not
. a. graa‘t:er or smaller number of md:.vmduala who a.re affec‘bed for a
. ‘par“clcular reason (execution of hostages) but a group as such,
L2, 16 refers to the ao’oual desﬁruction of a human g:roup and net to
g "‘,‘i.i"*res"tsmctions g ill trea‘l:.men’s or oppressmn o:f' ’t.hat grov.p, , : :
’..3 The destruc*t:ion c:t’ the hUman group: is. ‘bhe ac’aual el in v;.ew. In
| _the case of :Core:Lgn or’ civn.l War, one sidg’ may inflm‘b extremely heavy
o '_losses on the other ut :L't.s purpose is to 1mpose 1ts mll on the other
,‘v'k,side and, not to des‘croy it.
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CHAFTER IT ~ COMDITIONS FOR THE FUNISHMENT OF THE CRIME OF GENOCIDE
AD COF CRIMES AGAINST HUMANITY

I. In the convention the notion ot fenocide will be ﬁndependent of the
notions of crimes apeinst peace and wer crimes ‘ '

One of the essential feetures vhich distinguishes the international
punishment of the crime of genocide from the punishment of cfimgs against
hunenity has been mentioned in the preceding chapter. Under the Nurnberg
Charter, crimes against humanity'cannct be punished unlass‘they have tLeen
committed in execution of, or in preparetion for, an aggreséive war. On
the contrary, General Assembly Resolution No, 96 (I) of 11 November 196
which "effirms that genocide is a crime under international law which the
clvilized world condemns” does not atbach any conditions or reservations
to that statement. Consequently the convention on genocide envisaged in
the said resolution and confirmed in the further Assembly Resolution 180 (II)
of 21 November 1oh7 obViouely does not combain any restriction similar to
thet in the Nurnberg Charter with regerd to crimes against humanity.

It may be‘said that a convention on genocide, without weekening the
condemnation of crimes ageinst humenity under international common law, which
1s velid for all the members of thé international community, will organize
& ractical system for the punishment of the crime of genocide which will
be implemented by the States that have ratified the convention. It will not
‘be the first time that a convention has been concluded on a matter 6n,ﬁhich
rules of common law already exist., Common law retains its £ull forcé Tor
the States which have not migned the convention, but the States parties to
the convention define and develop the rules of commén law in order to secure
certain practicel results,

The committee will no doubt comsider it expedient to insert a claﬁse,
either in the preamble or the body of the convention, implying thaﬁ genocide
ls alreedy a crime under peneral internetionel law, '

II. The convention will not confine itself to recognizing the ripght of States
ko punish penocide; 1t will male it oblipstory for them to do_s0. ‘
Thet is enother consxdarable dlffererice between the Nhrnbarg Charter

and the convention envisaged by the Ceneral Assen&ﬂyu

Afteyr ndting.the criminal nature of certain acts and recoépizingftha
right of Stetes to punish their euthors, the Cherter of'tha”inbérnétioﬁal
Militery Tribunal orgaﬁizad Lhe'puniahmenm of those arimeslin'given
clreumstences but did not’ Impose on States & formel and general obligation
to punish such crimes in the fuxure, no matter what the circumstancas. .

' | /The very purposa
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‘ ‘ The very purpose of ’olie conventlon on genocide s howwer, ‘is to make '
it obligatory for States whiciq, heve sipned the convention to punish the
crime of genocide. It ;Ls desired to meke what was sn.mply op‘b:l.onal for
States in’oo an 1mperative internatlonal Obllgatwn. o

The Generel Assembly Resolution of 11 December 19% mentn.oned above ,
vhich prov1ded for the conclusion of a convention on genocide states:
"THE GLNERAL ASSEMBLY
ATFIRMS ’chat genomde is & crime under :Lntexnational :Law...for
ﬁhe comssion of which prlnclpals and accomplices.... are
punishable, : ‘ o . S
INVJ.'I'ES ”che Member Sta‘bes to enac’c 'bhe necessa:fy leg:t,sla’cion oy
for the provis:.on end punishm&n‘b of this crime, :

i REQ,UESTS 'bhe Economic: end Social Counc:Ll 0 under'bake tha ,
‘. necessary studles , With a view to drawing up a draft convent:ion on:
the crime o:f‘ genocia.e....f . :
III. '.Ihe convan’cicn will be concerned not only with the, Qunishment o:E‘
genocide but_also with its ;meventlon. S :
The Charter of the Inbernstional Militéxy ’I‘ribunal provides only
for pena.'l. ac“cion talcen 8, }gos’ceriori against the authcrs of.‘ crmes whmh have
already been commi’c“ced. : L ' ,
..y dn order to comply with General Assembly Resolutiqn 96 (I) N onl the other
‘ hand, 'bhe authors of 'the convent:.on on genocide must.provide for both the .
pwmlshmen'b anc't Lhe preventlon of the crime. By the terms of the resolution,
in quesfcion, ’f’che Geperal Assembly..... recommends that international .
| co?-dperation be organized between States with a view to facilita’bing the
speedy preven’cion and pum.ahment of the crime -of penocide, and, to this end,
Requests “che Economlc end Social Council to undertake the necessary . . -

: studles s with a view to drawmg up a draft oonventlon on.the crime of
- Benocides, ey

This prevention may involve maki:ng certam acts punishable wh:i.ch do
‘ not themselves consti*bute genoclde s, for example s cer'tain matemal acts
prepay atory to genocide s agreements or plots with & view to commii:t:.ng
genocide » Or systematic prepaganda mcl‘clng ’uo ha.tred and thus Jikely to
1aac1 "to genoca.de. ‘ . . e
| Prevention may take other forms than pe.nal measures. There mey be.
' interu,a’cional prevantlon, of 2 polﬁ,lcal nature., . Tha.t would be the case if ;:Ltf:
‘Was provided that ‘che States parties 'to the comrentlon should inform the -

: 01‘8&115 o:E‘ the Unite& Nations in order that they might prevent the Oomm:.ssion '
of genocide. , ‘ ‘

/CEAPIER III <
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CHAPTER III - THE GERERAL ASSEMBLY 'S RECCMMENDATION CONCERNING THE
FUTURE WORK OF THE INTERWATIONAL IAW COMIISSION

l. The convention on genocide will organize the prevention and punishment
of genocide as a separate crime within the category of crimes against
humenity,

To comply with the invitetion comtained in General Assembly Razolution
180 (II) of 21 November 1947 to "take into account that the Internatiomal Law
Commission, which will be set up...... hes been charged with the formulation
of the princinles recognized in the Charter of the Nurmberg Tribunel, as
well as the preperation of a draft code of offences apainst peace and
security", the Committee will have to give a sufficiently precise definition
of genocide for it to be clearly distinguishable from other crimes egeinst
humenity.

The International Lew Comuission, vhich cannot in any case begin to
Tunction wntil after the third session of the General Assembly, will have
to take into sccount what the Cererel Assembly has already decided on
the question of genocide,

2.  HNevertheless, the Ad Hoc Committee, should perhaps consider the case
in which the same individuels have committed the crime of genoclde and
other crimes egainst humenity or other crimes memtioned in the Charter of
the Inbernational Militery Tritunal (crimes egeinst peace, war crimes),
In such a case - if the Iaternational lawv Commission not only defines
offences but organizes their punishment - there would be some advantage
in punishing those erimes as a whole according to the smme principles.

: It might also be sdvantageous if an individual accused of & number of

- offences could be brought before the same Tribunal and tried at e single
hearing, That is perhaps a resson for not providing for a special ad hoc
‘ ,Jurisdiction for crimes of genocide, or only enviseging such Jurisdiction
© 8 a subsidiery neasure should there be no other international penal

3 Jurisdiection having more peneral powers,

LR R



