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T FOR TRB CODIE’ICATION OF THE LAti RXLATII’G TO DIl?ILWTIC IINTERCOURSE AND IMMTNITnS 

Diplomatic intercourse In Reneral . 

Article 1 

If two States possessing the right of legation are agreed on instituting 
permanent diplomatic relations with one another, each may establish a diplomatic 

iriseion. with the other, 

Article 2 

1. The sending State must make certain that the person it pMpoSes to appoint 
kad of the mission Is acceptable to the receiving State. If he is not aabeptable, 

he shall not be appointed, 
2, The receiving State mgy, at any time and without stating its reasona deolare 
the head of the mission no longer persona nratq. In such case, he s&l1 be 

recalled, 

Article 3 

1-e The sending State may freely choose the other officials Which It appoints to 

the mission, the receiving State being at liberty at any time to declare an 
0fficlal persona non grata without obligation to &a& its reasona. In such ease, 

tiChe official shall be recalled, 

2, The members of the mission together with members of their ff#Wle8 lining 
under the same roof and their servants must bo entered on a list to be oommunloated 

t0 the Miniatry of Foreign Affairs of the receiving State. 

Article 4 

The head and other members of the tisslon may, with the consent of the 
~WNd.Ving State, be chosen from among .the nationals of that State. 
$ Article 5 . 4 
$,- .’ The receiving State may limit the size of the staff compcsibg the ~ies10n~ -. 
'It .my refuse to reueive OffiQials of a particular category, : _I 

Ari$cle 6 

/ States shall agree on the class to which the heads o,f’ their mirsionu muat belong* 

/ 
. 
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* vpicla 7 

Heads of missions shall be divided into twa classes: 

(a) That of Ambassadors, Legates or mnciof3, acoreaitoa to Head8 of s*~ts~;' 

(b) That of Charges d’affaires accredited to Ministers far Foreign Affaira, 

Artiola 8 
Only Ambassadors, Legates -00s Nuncios shall possess the representative 

character, 

Article 9 
1. Diplomatio agents shall rank in their respective classes acoording to the / 0, 
date on whiah their arrival was officially notiffsd, 
2, Any change in the credentials of an agent through some ciroumstanoe or other 
shall not affeot the order thus established, 

3, The present regulations shall not occasion any change respeoting the 
representatives of the Pope, 
4, Tie8 of consanguinity or family alliances between Courts shall confer xi0 

rank on their diplomatic agents, The same shall apply to political alllanaeu, 

Article 10 
A uniform method shall be established in each State for the rooeption Of 

diplo~tl0 agents of each class. 
1 

Article 11 
In acts or treaties between several Powers which admit the alter&%$,, the 

order in which the Ministers shall sign shall be decided by lot, 

II. D-i-Qlomatic priviloaes and Immunities 

A, Franchise de llhlrtel! -- p rotootion of archives and aorrespondeno e m-m 

Article l2 
1, The premises of the mission, whether in a property belonging to the aemdinCJ 
Stat0 or to the head of the mission or loased, shall be inviolable, The agents 

and authorities of the receiviq Government may not enter the premlsee, save tit& 
the mmwt of the head of the mission or, in an extreme emergenay, In order to 
eliminate a grave and imminent danger to human life, publio health or property, 
Or to safeguard the security of the State, In such emergenaies, the authori%atW 
of the Ministry of Foreign Affairs must, if possible, be obtained. 
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The receiving State shall take all appropriate step8 to proteot the premlaea 

’ the mission against any Invasion or damage and to prevent any disturbanoe of 
.e peace of the mission or detraction from Its dignity. 

The premises a&d their furnishings shall be immune from any searoh, 
tquisition, attachment or exeoutloa, 

Article 13 
I If the p,remiaes of the mission are the property of the sending State, thsy 
~a11 be exempt from all government or local dues and taxes on immovable property 
sich do not reprasent aompensatlon for services actually rendered. 
1 The sending State or the head of tho mleelon dmll not be liable to taxation 
J nccount of premises leased for tho mission. I 

The receiving State shall protect the archives of the mission from any 
lolatlon of their confidential character, 

* 
ArtiCl6 15 

L When a miseion has been termlnated or discontinued, the receiving State, eV9n 
n case of war, shall respeat and proteat the premises of the mission and the 
roperty therein, together with the mission’s arohlvea, 
. The sending State may entrust the oustody of the premises of the mis&1on, the 
ropsrty therein and lta arohivee to the mission of another State aooeptable to 
he reoeiving State, 

Artlalu 16 
. The receiving State shall permit and protect communfaatlone by whatever meaa8, 
lasluding messengers provided with passports ad hoc and written mea&ages In code OT 
lphor, between the mission and the Ministry of Foreign Affairs of the sending State 
r its ooneulates and nationals in the territory of the reoeiving State. 
. The diplomatia pouch ahall be exempt from inspeotion unless there are very 
erioua grounds for presuming that It aontains Illicit article& The pouoh may be 
pened for inspccrtion only with the aoneont of the Ministry of Foreign AffAirU Of 
he receiving State and in the preeenae of an authorised repxesentative of ths ,l 
.iSSiOll, ’ 
i, The mseeenger carryir,g the dispatches shall be proteated by the reoeivW8 
&ate. 

‘t Third States shall be bound to aooord the &me protection to diepatohes and 
bsseqers In transit. :r 
‘! : 



B. PrivlloRes and immunities attaahim to the person and nron8rty of q .-- 
dlplomatio agent 

hrtiole 17 
Inviolability of a dinlomatio agent as to his postson 

1, A diplomatic agent shall enjoy inviolability as to his person. The reaeivinj 
State shall accord him all neaessary faoilitius for the exeraise of his fun&ions, 

‘ensure his treatment with due respect and take all reasonable steps to prevent any 
orfence against his person, f’reedom or dignity, 
2. InviolabilIty shall be no bar to the exeroiso of the right of self-defence, 

Artiolo 18 
InvIolabilIty of the residence and property of a dlplomatlc axea 

1, The private reeidenoe of a diplomatic agent shall enjoy the same freedom from 
intrusion and the same protection ae the premises of the mission, 
2, His property,llkewise, shall be under the same protection of the reoeiving 
stat0, 

. ptim is 
Third States 

If a diplomatlo agent passes throw the territory of a third State in 
proceeding to take up his post or returning to his own oountry, or ia 
temporarily on such territory while occupying his post, the third State shall w 
aocord him its proteotlon, pr0via63a that it be notified of his pres~noe, c i 

Artiole 20 
Immunity From eisaioti0n 

1. A diplomatic agent of foreign nationality shall enjoy immunity from the 
criminal and oivil jurisdiction of the receiving State, save in the aase of: 

(a) a real action relating to private immovable property of the agent 
situated on the territory of the raoeiving’,Rtate, or I 

(b) an action relating to a succession oomilyy unc?er the jurisdlotion of 
the mcelving State and in which the agent la l.nvolved as heir or legateee 

2, A diplormatic agent who is a national of the receiviilg State shall enjoy 
immi+-V -from its orlminal jurisdiation only, * 
3, A diplomatio, agent cannot be compelled to anpear 413 .s witnaas before a QouI’t* I- 
4. Nor can P oourt judgment be exocutod against him, ’ 
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Article 21 
Waiving of Immunity: 

3, Immunity from jurisdiction cannot be invoked If the Government of the 
sending State has waived such immunity. A statement to that effeot by the 

bead of the mission shall ‘serve as evidence of waiver of Immunity, 

2. The.instigation of legal proceedings by a diplomatia agent shall preclude 
‘Mm from invoking immunity of jurisdiction in respect of counter-claims germane 
fo the principal claim. 

3, Waiver of Immunity of jurisdiction in respect of logo1 proceedings shall 
not be held to Imply waiver of immunity regarding execution of the jument, 

Article 22 

Exemption from taxation 

1. A diplomatic agent of foreign nationality shall be exempt from all personal: 
or real, government or local, dues and taxes, save 

(a) Indirect taxes, 

(b) dues and taxeson immovable property In his private ownership on the 
territory of the receiving State, 

(a) dues and taxes .on income which has its source In the receiving State, 
and 

(d) dues and taxes representing remuneration for services actually randared. 

2, A diplomotle agent who is a national of the receiving State shall be 
exempted only from ,dues and taxes ‘on the emolumcats he receives by reaqon of his 
affioe. 

Article 23 
Exemption from Customs duties and inspection 

1. A diplomatic agent shall be exempt from Customs duties on: 

(a) articles for the use of the mission, 
(b) his personal effects, 

(o) the persotil effects of his family and servants* and 
(d) effects Intended for his establishment, 

e* His personal baggage shall be exempt from inspection, unless there are very 
Berious grounds for presuming that it contains goods liable to import duty, 
3. Such, inspection shall be conducted only in the presence of an authorlaed 
representative ‘of the consignee, 
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*** :kL 
Article 24 

Persons entitled to privllegces and immunities 

1, The staff of the mission, including admlnistkative and servioe staff, shall, 
if they are foreign nationals, enjoy the privileges and immunities set forth In 
articles 12 - 20, paragraph 1, 29, 22, paragraph 1, and 23, 
2, The head of a mission and me&ere of the staff af a mission who are nationals 
of the rooeiving State shall enjoy the privileges and Immunities enumerated subject 
to the restrictions mentioned in artiolas 20, paragraph 2, and 22, paragraph 2. 

3, The privileges and immunities of persons entitled in their own right shall 
also apply to members of their families and their private servants of foreign 
natlonallty living under the sama roof’, 

4. Private servants who are nationals of the reoeiving lgtate shall be exempt 
from dues and taxes on the emoluments they recofve by reason of their employment, 

5, For an entitled person to alalm benefit of diplomatic privilege8 and 

immunities, his name must be entered on the list communicated to the Minlstry Of 

Foreign Affairs. 

Article 25 
puration of._priviloges and Immunities and end of mieeion 

1. Any person entitled to diplomatic privileges and immunities shall enjoy them 
from the moment when he presents himself at the frontier of the reoelving State 
on proceedbg to take up his post or, if already on its territory, from the moment 

” when his appointment le notified to the Mlniatry of Foreign Affairs, 

2, When the funotions of a person enjoying privileges and Immunities have aome t 

an end, his immunity shall subsist with respeot to acts performed by him in tie 
exeroise of hie funatlons as a member of the mission. Otherwise, hle privfl&o 
and immunities shall oease at the moment when he leaves the country or M expirS 
of a reasonable period in which to leave the country, but shall subsist until that 
time even In case of war, 
3, The reaeivlng State, even In case of war, must facilitate the departure at th 
earllest poeeiblg moment of persons enjoying privileges and lmmunltlea and plaoe 
at their,dlopoeaL the neoessary means of oommunicatlon for themselves and their 
propeW, 
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Article 26 Article 26 
mionality of chiidren &&i.~ndity of children 

The rocoivlng State ehall not impo#a ita nationality upon the child of a 7 The roceivlng State ehall not impo#a ita nationality upon the child of a 
I $craon enjoying dlplom;ltic privilsges , solely by reason of the birth of such 
ichild upon its territory, 
4 ;;. >’ 
III, Dutlaa of a dialornatic agent 

JWicle 2Y 
It Is the duty of any person enjoying diplomatic privilege8 and immunities 

to conduct himself, notwithstanding those privileges and in&nities, in a menner 
consistent with the intern:?J order of the receiving State, oomplying with the lnw~l 
and regulationa from which he ia not axompted under these regulations, @ovided 
that they do not Impede the exarcl,Be of hlrc functions, 

Article 20 
If a i)eraon enJoylng privileges and Immunities fails to discharge his duty 

under article 47, the r.eceiving State may ask for hia recall or, if essential for 
i the maintenance 02 c,,dor or the safeguarding of the socurfty of the State, may 

take measures appropriate to those ends, Including restraint on the liberty of the 
agent, without however causing him bodily hannd 



I. Background to the Commlasion~e study of the questloq 
1 * The International. Law Commission, at its first aemton, included the aubjeti 
of ~diplomatlc intercourse and Immunities In its list of topics of intermationti 
law provisionally selected for codifloatlon, without however plaoing it among 
those to be given priority. (1) 

20 In a letter to the Secretary-General dated 7 July 1952, the aetil4g permanent 
representative of the Federal People’s Republla of Yugoslavia to the United 
Nations requested the Inclusion of the following Item in the provisional agenda 
of the seventh regular session of the General Assembly:, 

“Giving priority to the codlficatlon of the topia ~lDlplomatlo 
intercourse and immunities11 In acoordanoe with artiole 18 of 
the ,Statute of the International. ,Law Commiseion,tt (2) 

3, In an explanatory memorandum transmitted to the Searetsry-General laber, 

?he Yugoslav representat’ive stated Inter alla: (3) 

“Of late .,.., the violations of the rules of diplomatio lnteraourse 
and lmmunltles have beaome increasingly frequent ., . . . . . , , &oh a 

situation makers it Imperative ta\undertske, with all the neeesearp 
urgenoy,‘the task of oodlfying the rules of international law 

relating to diplomatic interoourse &,pd immunities and thus to 
confirm definite and prebise rules of\.international law,” 

4, On 29 October 1952, the Yugoalov repres(Jntative submitted a draft re8OlUtia 

whereby the General Assembly would reoommend that the Internationals Law Gonnai~i~ 
Qndertske ‘the codification of the toplo ~~Dlplamatic lnteroourse ‘and lnmamitie~” 

as a matter of priority. 

‘:i) Report of the Internati,onal Law Commlsslo~ covering Its tiret l 888siOn~ 
General Assembly, Offiaial Records, Fourth Session, Supplement No,10 
(A/925), paragraph 15. 

(2) General Assembly, Offloial Records, Seventh Session, Annexes, Agenda item $8 
. doaumont A/2144. 

(3) ibid., document A/Zl#/Add,l 
(4) ibid., document A/C. 6/L.248 MI_ 
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The question was oonsidered by the S.ttih Committee of the General Assambly, (1) 

its oonsideratlon, various amendments to the Yugoslav draft resolution 

It was, for instanos, proposed that the scope of the draft be extended to 
oluds consular intercourse and immunities, (2) the right of asylum, (3) <the 

oteotion of premises and arohives and the selection and reoall of staff, (4) * 

All these proposals were rejected (5) and in the resolution submitted by the 
xth Commlttse to the General Assembly and adopted by the latter on 5 Deoember 
52, the International Law Commission was iequested; 

“8s soom as it oonsiders it possible, to undertake the codification 
of the topic llDiplomatio Intercourse and immunities”, and to treat 

It as a priority toplc,l~ (6) 

In the preamble to the resolution, the Aseembly expressed: 

%ts desire for the ocmtnon observance by all government 8 of etistlng 
principles and rules and recognized practice concerning diplomatic 
interoourse and immunities, particularly in regard to the treatmont 

of diplomatic representatives of foreign States.li 
In pursuance of this resolution the International Law CJommission deolded 

Its sixth session to begin work on the Item and appointed Mr, A.E.F. SandstrUm ’ 
Olal Rapportour. 

Delimitation of the topio 
In drawing up, at its ,flrst ,session, the list of topics pravlsionally selected 

oodifloatlon, the Internati-onal Law Commission had lnoluded the sub jeot Of 

nsular lnteroourse and ImmunitiesJ~ as a separate topio. Although the question 
somewhat akin to that of diplomatic interoourse and Immunities, the two may 

of the sixth Committee, paragraph 3, ibid ., dooument A/2252. 
) ,ibld,, psragraphs 19 and 30, 
) $&i,,, document q/C,6/L,251 
) Offiolal records of the General Assembly, Seventh Seesion, Sixth CommIttee, 

315th meeting, paragraph 7, 
) Report of the Sixth Committee, dooument A/2252, paragraph 32. ,, , 
) Resolution 685 (VII). 
) Report of the International Law Commission covering the work of Its sixth 

session, General Assembly, Official Reoords, Ninth Session, Supplement 
No,9 (A/2693), paragraph 73, Cf. Report of the Commission covering the work 
of its. fifth session, General Assembly, Offioial Reoord8, Eighth Session,, 
Supplement No, 9 (A/2456), 



g/CN,4/91 
PaQe 10 

very well be examined separately, and this, as can be seen from the list prepare 

was the Commission’s intention. That baLng so, and in view of the discussion, 
and of the decisions taken, at the General Assembly in 1952, the Rapporteur 
considers that there can be no question of undertaking In this oontext the study 
of consular Intercourse and immunities. 

11, One question very often dealt with in conjunction with diplomatie Immunities 
In theoretlael writings IS the problem of the immunities granted to international 
bodl es and their principal agents, In view of the attitude taken by the Assembly 
however, this question, which has its own distinct features and IS a aub joot of 

apeoial interest to the United Nations, will also be disregarded, The sub jeot 

of this study will, therefore, be only diplomatic intercourse and, immunities in 

the &riot sense of the terms, 

12. The question of asylum is in much the szme position as the question dealt 1 
with in paragraph 10. The Commlasion had also envisaged this topic as a separati 

item. The Sixth Committee of the seventh Session of the General Assembly was Of 

the same view, as can be judged from its rejection of the amendment to include 
the topia in the work whioh the International Law Commission was to be reaommende 

to undertake under the Yugoslav draft resolution. (1) Admittedly, the topic 

~fDlplomatic lnteroourse and imr&.nitiesi~ also involves the question, In connexion 
with Wxtnohise de l’hotel”, of whether and in what circumst~cea a dlplomatla 

-mission may give asylum to a person under prosecution for an offence. This matte 

should not however, be dealt with separately and may very well await the study of 

the general question of asylum. The ‘Rapportaur therefore proposes to disregard 

the matter in this report, 
13. On the other hand, no sweeping oonolusions can be drawn from the faot that 
the Sixth CommIttee of the seventh session of the General Assembly rejoatod 
amendments to the Yugoslav draft resolution which would have added to the 
International Law Corsniseion~s terms of referenos questions suah as the proteOti0 
of premises and arehives, and seleotion and reaall. of staff, Since suoh question 

form part of the subjeot under consideration, there was no point in mentioning 
them separately . They will aocordlngly be dealt with i’n their proper plaoe, _. 
(1) Offlaial Reoords of the General Assembly, Seventh Session, Sixth Ctittee, 

316th meeting, paragraph 66, 
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Most of the existing rules on the subjeat have been formed by quWn and 

Sew rules have been hallowed by multilateral oonventlons, suoh aa 
rules of preoedanoe laid down by the Congresses of Vienna and Aix-la-Chapelle (1) 

ue re&.iLations of’ the 1928 Havana Convention an Dipl?matio 

ers by national le,gislation, 

Numerous theoretical studies 
lations prepared by scientific lnstltutss and scholars 

From the theoretioal standpoint, t,he main interest lies in the bases or 
lo%atio privileges and immunities, 

In that connezdon varloua opinions have been voioed, one of whiah aan be 
ed up under the heading of %tierrltorballtylf, 

which he is acoredited. 
Others seek to base diplomatIc, privileges and Lmmunities on the faot that. 

e diplomatic agent represents the majesty of the, State or of the Frinoe, Any 
front to the ambassador would herrce, be regarded as an injury to the dignity 

the State or of the sovereign which sent him. A kindred theory is trhat whloh 

ileges and immunities to the Pact that the dlplom&ia agent 
pnesents a soverelgn State and that it 5s only by respecting the fill lndependenoe 

the age& that one can respect the State whioh sent him. Another theary in the 
e group seeks to base immunities on the fact that, any trespass against the 
nity and independence of the dlplomatio representative might lead to international 

plicatia~s and even to war, (6) 

Tenet, mait de Diplomatie et do Droit Dialomatiaue3 

3) See bibliographi QS ee$. ibid. p 
Vol. I, at head of’ the various chapters. 

Annexesp pp.144 et seq. 
op. cit., Vol:l, pp.417 et seq, and the authors he quOte8r 

Juridlaal Bases of Diplomatic Immunity, Washington, 



19, Fin&J.ly, another theory seeks to explain immunities by the fact that a 
diplomatic agent is part of the machinery for maintaining relations between two 

governments, his privileges being conditioned end limited by that end. (1) ’ 

20, The theory of exterritoriality has been strongly criticised, one reproach 
levelled against it being that it explains nothing, The term, it is maintained, 
has been used rather in a figurative sense; thus implicitly rejecting the theory 

that the residence of the agent is outside the territory in which it is situated, 
Nor, according to another argument, does tho theory bear any relation to the 

facts, Taken litorally, the theory enjoys little support nowadays, though there 
are soma exceptions, (2) Several authors still accept the term in a figurative 

sense as merely indicating that the agent concerned may assert certain privileges 
which, gcnorally speaking, put him beyond reach of the authority of the State in 1 
which he is residing, without however implying a fictitious presence outside 

(3) that State, 

21, The theories mentioned in paragraph 10 and which may be classed under the 
heading “Representative character thmry II likewise do not provide an entirely 

satisfactory explanation of the phenbmenon, There are two sovereignties involved 

and it doos not automatically follow that one should give way to the other, 
Rrthornioro, tho representative character of a diplomatic agent is a very vague 

guide in determining the extension of the privileges, There is, accordingly, 
less and less tendency to invoke such theories. 

22, The functional or lldemands of the uffice” theory (paragraph 19) has alSo 

been criticized and can scarcely be said to explain the extensiwn of the $rlvilege 
Very often, when a concrete problem is broached, it involves begging the question. 

.J 
. , t  , -  : , .  .  
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(1) See International Law The Collected Papers 3f Sir Cecil Hurst, London, .-1_. .,, .: .I_. -..-- -A.-.----. 
,i990, pdi5, . 

(2) Genet, op,cit,, Volume IJ pp .417 et seqo . 
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Coura de l?Academio de Droit international de La Haye, 1938, IV, p.146; --1 ----w--- 
Sir Cecil Fiurst, ~~qc,i4, p.145; Oppenheim, op*cit,, p,711, 
Stris3wer, L~exterritorialitB et 88s principales applications, 
&@M.l. d_g?Ei!>gedo 11 Academic de Droit internat ional de La HEWS -* .LIIYL .&. - I..,-....V* “.*..a-. “W.P. - ._..I -. 
1923, ~~0233, et seqc 
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vertheiess, there is a trend in government thinking towards following this 
ne of argument and tending to restrict diplomatic privileges accordingly, 

In connexion with all these theories, it must also be remembered that on 

rtaln points,, exemption from taxation and Customs duties for instanoe, many 
hors maintain that the ‘practioe followed is not a rule of law but a oonaeseion 

de out of courtesy. If this Is so, the position from the theoretioal stand- 
lnt becomes even vaguer. 

Whatever the velue of the theories may be, however, It Is quite probable 

hat the development of the rules ,031 the eubjeat has been greatly influenced by 

guments such as the theory of exterritoriality and even more 80 perhaps that 

the “representative characteP, the extent of the privileges to be granted 
ing been determined In the light of the Ideas of bygone aenturies and soolsl 

ndltions whioh ‘no longer exist. 
The functional or “demands of the office” theory belongs’to a more reoent 

oah and is mere In line with modern conaeptions of the baais of legal 
nstitutione, it must be remembered 
hat the need for the agent to be vested with a large measure of prestige and 

jor element in the 
emands of his’ ofiice, 

That being so, any change In the commonly aocepted rules ls’hardly to be 
eaommended in the absenae of serious reaeons, The General Assembly resolution, 
00, refers to the Assembly’s desire for “the common obaervanoe by all Governmentb 

oncerning diplomat i 0 

nteroourse and immunities, partk&trly in regard to the treatment of diplOmatI 
epresentatlves of foreign Statesllp 

Won suoh as is 

ot always to be encountered, and ciroumstanoes are thus most prqpitious fat! 
odlfioation. 

er’. On thdee point@ 

eooiel oondlt lone, 

are of influenoe to the restriotive tendenoy referred. to in paragraph 22. 

. Comments on verlous articles of the draft 
Comment 8 have been made only on articles repre,senting something new’, Or 

ere a definite stand ,has been t&en.on a oontroverslsl point. 



,30. As for the terms employed, their nwmlng ie gemmlly alear Srom the text 
it sslf , The only expreeeion requiring a few words at explanation Is the tern 
lldlplomat lo agent”, This has been ohosen a8 a neutral designation fW the 
‘official. representing his State in another acmtry in diplomatlo relaticW betwes 
the two. It refers primarily to the head of the ml88ion. 

ChaMm7 I 

DiU3natlo intercourse i,‘l general 
31. The Rapporteur ‘took the view that in any oodifioatlon of the matterI the 
Regulation of the C’ongresses of Vienna and Al+-la-Chagelle oondernlng preoedenoe 
among diplomatio agents must be inalucied, with one modlfiaatlon whioh wllZ be 
oommented on under article 7, end with the addition of ‘some general rules mainly 
relating to the seleotion of. the staff of diplomatic mie8ion8, 

32, This article serves as an lntroduotion’to the subjeot and state8 the 
generally accepted rules’ that the establishment of a diplomatio miSSIon pre- 
supposes the consent of the raaeiving State, Raferenoo Is frequently made to a 
right of legation, whloh Is supped to give the ,State general authority In 
principle to establish’ a mission with another State, It Is generally agreed, 
however, that such a right does not exist in the sense that the other State .Si” ’ 
bound to aocept the establishment of the mission. ,The phrase rfpossesting”fhe 
right of logatlon11 is used in the a&i&e In the sense that a State is qUdfiOd 

to institute diplcanatlc relations with another State, a right possessed by any 
independent State. 

Axtiole 3 

33. The rule stated in the seaond paragraph of this artiale &as been oonaeivsd 
with the object of avoiding any mlsunderstand$.ng as to whether a parfiOula2 
person Is really an official of a mission. 

34. The happorteur thought it advisablo,in view of reoent Snofdents, to ineludc 
tho rule8 appearing In this artiole. They are based on the fact that the oonseni 
of the’reociving State is required for a mission to be established. 



n artloles 6 - Xi. the rulers laid down in the Regulation of the ~ongreesos 
.a and Aix-la-Chapelle are reproduaed unohanged, axospt as regard& 
7. 
me Congress oi Vienna, In 18U5, establlahod three different olaases of 
!ic oharaoters: the fir&t, that of Ambassadors, I&gates or Nuncloe, 

jnd ghat of Envoys, MinUters or other persona aooredited to Heads of 
and the third, that of Char&a d’Ai%lree, accredited to Minister& Par 
Affairs. The Congress of Alx-la-Chapelle in 1818# Instituted a fourth 
;hat of Resident Ministers, coining In order of precedenoe between the 
irnd third claeses established by the Congress af Vleinao 

10 advisability of revising the olassifloation of diplomatlo agents ae 
shed by those COn&3i%J88 had already been discussed during the work Of 

stlon undertaken by the League of Natlone. 
he Committee of Experte for the Progreeelve Codlflaation of Internatlon~ 
rusted the study of the questlon to a sub-oommlttee with Mr. Guerrsro, 
gs of the International Court of’ Justioe, as Rapportour. 
he finding8 of the %b-Committee, aPtor studying the question, were .that’ 
eslfiaatlone of Vienna and Aixcla-Chapelle WBFB mainly Inspired by the 
“to ensure a higher rank for the representatives of the great PawsI@, 

8 so-called representative ctharaoter, attributed under arti’ole 2 ?f’ the 

Regulation to ambassadors, legatoa or nuniilos only, had ceased to exist 

that time and a fortiorl at the time of the study, and that the “soverei@ 
anger a orowned head placed at the apex of supreme power”, 

3 found the oredentlals by whlah ambassadors, and minis&~?s plenlpotentlary 
@edited to be abrrolutely identical, thoro bAng no longor any reason, 
Ire, to place ambassadors In a’higher category than minlstors. 

. 

18 Sub-Committee acoordingly proposed that %tnbassadors, legates or 
3 shbuld be included in the same alas8 and designation with envoys or 
3r8 plenipotentiary, lnoluding resident minlstersll, 
3argBe dlaffairee, on thg other hand, should, la the Sub-Commlttoecs 
1, %ontinue to form i3 oloss apart ,,,. booause their oredunti& are given 

y fhe Ministcw for .Foreign AfTairs and are addressed to Ministers iOr 

n Af’iair8f1r ,; ’ 
i 

i 



42, 
I 

Sinota adoption af the tern ~4ministex plenipotenti~~ might appear to be 

somewhat derogatory to existing ambassadors, the Sub-Committee proposed the title 
of llambassadorll to designate the representatives of the first three aategoxiea 
of the regulation of Vienna as completed by the Aix-la-Chapel18 Protocol, 

43, After governments had given their views on the question, the Conmlittee af 
Experts declared that “for the moment it does not feel It can declare an 
international regulation on this subject matter to be realisablef’, 

44. In view of-subsequent develoycments and, in particular, the very wide 
extension sJ.nce the Second World War of the practice of designating representatLver 

of States abroad as ambassadors, the reform contamplated in the time of the Leagu0 

now seems justified, 

Chapter II 
Diplomatic privileges and immunities 

A. Franchise de l’hbtel: protection of archives and oorrespandence 

Article 12 1 

45, Though the exceptions to.the franchise have perhaps not so far been 
formulated, it seems clear to the Rapportour that the receiviw State cannot 
tolerate the commission of the gravest crimes on the premises of a diplomatic. 
mission or allow those premises to become a danger to the public. In his 

opinion, the officers of the receiving State should hkve the right, under the 
conditions stated, to enter the premises. 

Article 16 

46. The exception to the’rule enunciated in paragraph 2 of this article can quite 
clearly be subject to abuse, On the other hand, it seems reasonable for the 

receiving State to be able to take steps against abuse of freedom of correspondence 



;I>-&&s and immunltlee attaching to the person and property of the 

diplomatic agent 

Artiole 19 
ThI.rd States 

1 claim has been made that the diplomatic agent should enjoy all his 
;eS and immunities when on the territory of a third State in the 
antes indioated in the text of’thls Artiale, This claim has no support 

ice, however, and It seems exoesslvs that a third State which is only 
* Implicated in the diplomatie relations between the States directly 
d should on that score be bound to ‘accord the agent, for example, 
f from jurisdlotion, While It is admittedly in the interest of the whole 
y of nations to facilitate dlplomatio lnteraourse in general between 
It would seem to be enough to lnolude ‘a reminder that a third State ,ln 
.e diplomatlo agent of another State is in transit or making a. temporary 
s him Its protection and to rely for the rest on the oour;eay with whioh 
omatlO agent will no doubt be treated,, 

Article 20 
Immunity frcpn jurisdiction 

gsrding Immunity from jurlsdiation, all. are agreed, on granting the 

ic agent immunity from criminal jurisdiction.., 
the matter of aivil jurisdiction, there is a marked tendenay to restriot 

unity as far as the two oases mentioned in the text are concerned. 
has even been suggested that immunity should not be granted in the ease 
prooeedinge conoernlng transactions &dert&en in the pursuit of 

al actlvitaes, it being mentioned that immunity is not granted with suoh 
08 in view. kainst this It Is argued, quite rightly, it would appear, 
wt,y Is granted to obviate the lose in prestige and dignity that a’ 

10 &&nt tight,, suffer if he aould be summoned before a oourt and that 
b:,ti&i,$ates ,against any restriation such as that suggested. The remedy 
dii~fNJ.ti~es would be to draw the attention at the government represented 

l?WM,on or, possibly, to ask for the recall of the agent In questlen, 
ere is, however, In the Rapporteurf s opinion, another relevant cirgumstanoe 
st affaot the extension of lmmunlty to ,oivll oauaes, The lmplioations of 

#ty Wan&es tipietely moording to whether there Is a oompetent oourt 
I L,., -7. 
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elsewhere or not. If. such a court existsp a judgment can be obtained In 
settlement of a dispute, .If, hmever, there is no other oourt, there Is no 
means of settlin$ the ,alspute, 
52, 3Cn the two case6 exoepted in the ppposed text, immunity from jurlsdiotion 
would mean that there wcU,d be no oompetent oourt. This justifies the exoeptionr 
to lmmunlty from oivil juriedlctlon, 
53, The question arlaee, however, whether the same consideration should not 
serve as basis for another exaeptlon. When the diplQnatio agent is a national 
of the receiving State there till not usually be sny competent civil court in 
another country. It is on the other hand, inadmissible that there should be no 
means of settling any legal dispute involving him, The reaeivfng State’s lnterer 

in ensuring the poasib%lity of reaching a judicial deolsion would seem to prevail 
over the sending S%&%e*ti Interest in having Its agent vested with full immunity, 
all. the more so $a, from the standpoint of the community of nations, the praOtlC6 
of appointing nation@,@ of reoeiving States as diplomatio agents, which at preser 
Is extremely rareJ do& not seem one to be eacoureged, 
54, In view of the foregoing considerations, the Rapport&r proposes adopting 
the exoeptions indicated in the text to the immunit,y from olvil jurisdiotlon Of 
foro?gn diplomatic agents and refusing suoh immunity entirely to agents wb0 are 
nationals of the reaeivlng State,, 

Article 22 
ExsmPtion from taxation 

55, Exemptic% fron taxation Is generally regarded as an inmunity dlaCa$ed by 
OourteBy. ~F&ion&l legislations differ greatly on the question. The rule 
prkposod by ths Rapporteur seems tck constitute a reasonable minimum, the S&&es . 
aoncerned being a% liberty to agree on more oomprehenslve exemption, . 

,&.&isle 23 
I!&mMion from Customs duties and ‘iwpeotion 

55 s The observations made in eonnexion with srtiole 22 apply equally to this 
article* 

Article 24 . 

Persons entitled to privileges end immunities -.c.-m 
57, (paxvgraph 1) The question of what persons are entitled to dlplomatio 
pxipilegos and lmmunlties has given rise to controversy. 

\ I ,. i,, 
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It has been suggested that only members of the dlplomatia staff of the 

sslon, and their families, as oppolred to the administrative and service staff, 
ould enjoy suoh privileges, All the officials of the mission are1 however, ’ 

oessary for the performanoe of its task and it would sometimes be diffioult to 
stinguish between the various oategories of offioials, It seems more reasonable 
treat the whole mission from abroad as a unit and to grant privileges at least 

.aILl those members of the mission staff who are foreign subjects. 
(paragraph 2) Vhen the head of the mission is a national of the reoeivin@: 

ate, the latter is clearly at liberty to make ita agr8atlon aonditlonal on 
oiation of krhatever Immunities it sees fit, 
Regarding staff members who are nationals of the receiving &ate, praotiae 

es little guidance. Obviously, one might aonsider plaoing even greater 
strictions on privileges in their aasea Since they are part of the soolety Of 

e country in whioh they work, and it must bo exceptionel for them to hold. 
polntments, other than administrative or service ones, i.t might appear natural. 

aocord’them only the privileges and immunit les etriatly neoess&y for the 
rformanoe of their duties, i.o. In the exercise of their funations and aS 

gards their offloial acts. Nevertheless, to safeguard the untroubled and even 
ow of the mission’s work8 it Is desirable ‘for them to enjoy the full protection 

ocorded to foreign staff with the modifioations implied in artlole 20, para$raph 
, and artlole 22, paragraph 2, Paragraph 2 of article 24 has been drafted with ,’ 

hs 3 and 4) All are agreed in acknowledging that the benefit of 
rivlleges and immunities must be extended to the members of the families of 

6 living under the same roof* . 

62. A muGh more debatable question is that of how to treat the private servants, 
ohauffeurs, for instanoe, of entitled persons, On the one hand, It may be olaimed 1 

es they perform, having no dlreot bearing on diplomatic intercourse, ! 
require no apeoiaJ. protoat ion. C& the other hand, their servloes faoilitate the 

task of the members of the mission, They have often been brcxlght out with the 

mlesion and, by virtue of that fact, their employer and the head of the mission 

have incurred responsibility for them, Legal action against them ban also have ” 

repercrusslons on their employer or the mission, Practice rather supports the 

Idea that they should enjoy the privileges of their employers and the Rapporteur 
has oome,to a similar aonclualon, The grounds for including private servants’ 
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apply rather to those who are foreign subjecrta, As for servants who are 

nationals of the reoelving State and generally recruited locally, it seema 
exoesslve to accord them special etatus exoept a8 regard8 their wage8, whloh 

should be exempted f’rcun taxation, Indeed, in the praotloe of State6 there 18 a 
sfrong tendenoy to exclude them from the benefit of other diplomatic privileges, 
Paragraph8 3 and 4 have be6n’ &awn up in the light of these conelderationa, 
63. (paragraph 5) Regarding this paragraph, Bee artiole 3 and the comment on 
that artl~le, 

I -z 
Duties of a diplomatic agent 

64, Paeeession of diplamatio zknnunity does not mean that the privileged pereon 
IS above the lawe and regulations of the reoeiving States On the oontrary, hle 
privileges have their oounterpart in a moral duty at lea& to ocnnply with thoee 

lawe and re&Latlons, aB far ae this can be done Athout Impeding the performenoc 
of his duties, and generally to behave In a’manner ooneletent with the internal 
orskir of the 8tate. The Rapporteur felt It desirable to inolude a reminder of 
fhll duty and of the penalties’ which may attend failure to perform ito 


