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5. His delegation would wish that task to be undertaken by a small ad hoc group
of experts, composed of five government experts and five independent experts
serving in their individual capacity. The President of the General Assembly, after
due consultations with the Chairmen of the regional groups, would appoint the five
government experts on the basis of equitable geographical distribution and
representation of the principal legal systems of the world. The five independent
experts would be selected by the Secretary-General, in consultation with the '
Executive Director of UNITAR, on the same basis as the government experts. UNITAR
would be requested to complete the analytical study in time for a meeting of the
group of experts in 1984. His delegation would expect a progress report on the
work of the group of experts to be submitted to the General Assembly at -its
thirty-ninth session, and the final report at the fortieth session. His delegation
would undertake consultations to that effect and would submit a draft resolution
together with like-minded delegations,

6. His delegation would like to commend UNITAR for the analytical papers and the
analysis of texts of relevant instruments contained in document UNITAR DS/6, and
also to commend the three consultants who had prepared the topics assigned to them
under great time pressure and with a paucity of background materials and applicable
jurisprudence. The defrayal of pProfessor Espiritu's consultancy fees and travel
expenses to New York and other places was his Government's modest contribution to
the analytical study and to UNITAR.

7. Mr. MAZILU (Romania) said contemporafy economic realities showed that world
economic relations needed to be restructured in order to promote the economic
advancement of all countries, and in particular, of the least developed countries.

8. Romania attached great significance to the elaboration, within the United
Nations, of a set of principles and norms, binding on all States, which reflected
the requirements of the new international economic order. Those principles and
norms should contribute to the enhancement of the role of international law, the
promotion of trade in all fields on an equitable basis, the strengthening of the
economic independence of developing countries, the encouragement of structural
transformations in the world economy and the promotion of social and economic
progress, particularly in developing countries.

9. The elaboration of such principles and norms should begin with a recognition
of the need to firmly establish the criteria for the organization and development
of world economic relations on just foundations. 1In the view of his delegation, a
systematic process of codification should be embarked upon, taking into account the
need for an adequate legal framework for the development of international economic
relations. That codification should establish the following norms and principles:
the sovereign economic equality of Statesj permanent sovereignty over natural
resources; equity and mutual assistance in economic relations; the co-operation of
all states in efforts towards progress, development and the elimination of existing
economic disparities; non-interference in the internal affairs of other States;
renunciation of economic pressure and constraint of any kind; settlement by
peaceful means of all disputes between States, including economic disputes; and
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the effective participation of all countries, on an egual basis, in the solution of
world economic probleme. Although some of those principles were to be found in
previous international documents, they needed to be systematically and coherently
elaborated it they were to respond to the requirements of the new international
economic order. They should not only stipulate the general rights and obligations
of States, but also set out rules of conduct designed to guarantee the development
of just and equitable international economic relations.

10. The codificatjion efforte must be geared to the requirements of the economic
development of all States, so that the estabishment of new principles apd norms
would be in total harmony with those requirements and contribute to the attainment
of the objectives of progress and development for all countries and peoples of the
world.

11. Codification of the principles and norms of international law as they related
to the new world economic order should include the elaboration of a code on the
transfer of technology, a code governing international trade, a set of regulations
governing international financial relations, and so on,

12. The fina)l objective of that process of codification should be the elaboration
of a charter of internaticonal economic relations systematically enunciating all the
principles and norms of international law relating to the new internaticnal
economle order. Such a charter would also encourage the implementation of those
principles and norms in the practice of international relations, the ones which had
been elaborated over the past decade by the United Nations, belng hacdly ever
applled in practice. The economic situation of developlng countrles continued to
deteriorate, difficulties were encountered in the transfer of technology, and high
interest rates had led to an unprecedented increase in the foreign debt of
developing countries. Hia delegaticon was ready to contribute to the drafting of a
charter of international economic relations establishing a set of principles and
norms, which would contribute significantly to ensuring a commitment by all States
to observe them.

AGENDA ITEM 129: REPORT OF THE AD HOC COMMITTEE ON THE DRAFTING OF AN
INTERNATIONAL CONVENTION AGAINST THE RECRUITMENT, USE, FINANCING AND TRAINING OF
MERCEMARIES {continued) (A/38/43, A/38/106-5/15628, A/38/135-5/15678,
A/38/327-5/15911, A/38/371-5/15944, A/38/432-5/15992, A/3B/507~S/16044)

13. Mrs. AHMADI (Islamic Republic of Iran) said that the future convention should
deal both with sltuations of ermed conflict and with peace~time situations in
which, in some regions of the world, mercenaries were used to overthrow legitimate
Governments or to thwart the struggle of peoples for independence and
self-datermination. While the definition of the term "mercenary" should take
account of the definition in article 47, paragraph 2, of Additional Protocol I to
the 1949 Ganeva Conventions, the Ad Hoc Committee should take a comprehensive
approach to the future convention and cover the various aspects and situations
involved. Such an approach had been reflected both in articles 1, 2 and 3 of
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formulated in articles 1 and 2 of document A/AC.207/1983/CRP.5 wag guite
comprehensive enough to cover ‘all situations. His delegation would therefore
support the compromise formulation if it was based on the draft articles presented
by the Chairman of Working Group A, aBs contained in paragraph 56.

20. Another fundamental element for a universal convention was the need to specify
correctly the activities of mercenaries particularly in relation to situvations
other than armed conflict. His delegation supported the definition of those
activities as formulated in articles 2 and 3 by the Chairman of Working Group A.

It also supported the proposal that the convention should establish the principle
of State responaibility, the omission of which would weaken the very intention of
the convention. If States were serious in their endeavour to stamp out
mercenaries, it was incumbent op them to fulfil certain obligations consistent with
existirg international law, The formulation in article 6 by the Chairman of
Working Group A was acceptable,

21, The concept of preventive measures was also an egsential element in the
convention, which could be effective only if States parties undertook legislative,
administrative and other practical steps to prevent the recruitment, use, financing
and training ¢f mercenaries. His delegation therefore supported the formulation of
that element along the lines of article F propcsed by the Chairman of Working
Group B.

22. His delegation also believed that a convention ghould make adequate provision
for the peaceful settlement of disputes. The mechanism finally adopted should be
based on a workable system which was binding and was in accordance with existing
international law.

23. Despite the enormous tasks that remained; the results achieved thus far by the
Ad Hoc Committee were encouraging. His delegation therefore supported the renewsl
of its mandate.

24, Ms, MULAMFU (Zambia) said that, as f£ar as situations of international armed
conflict were concerned, her delegation accepted the definition of the term
"mercenary” contained in article 47, paragraph 2, of pdditional Protocol I to the
Geneva Conventions of 1949. However, asince the objective of the future convention
was to outlaw mercenary activities as a whole, the definition ghould be extended to
cover other situations, such as that of persons specially recruited to carry out
acte against pecples struggling for self-determination, and civil war situations,
The similaritiee in the definition of the term "mercenary" in draft articles 1
and 2 were not eimply repetition but served to cover two different situations -
international armed conflict and non-international armed conflict. Since the
mercenary activities defined in draft articles 1 and 2 would, if perpetrated by &
national against his own country, be tantamount to treason, her delegation felt
that national legialation against mercenaries should specify that such activities
were treascnable. She therefore proposed that the first set of brackets in
article 2, paragraph 1 {d), should be deleted.
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31. Mr. CURIA (Argentina) saild that States should spare no efforts to eradicate
the activities of mercenaries from international relations, 1f they wanted a world
in which peace and security were permanent situatione and not merely rhetorical
atatements,

32. The draft articles submitted by the Chalrman of Working Group A were a useful
frame of reference for the future work of the Ad Hoc Committee, “he Nigerian and
French draft conventions also made a significant contribution to reconciling the
divergent positions that had been expreseed in the Committee,

33. If the ultimate aim wag to make the future convention genuinely universal in
character, it should establish broad but precise criteria for the application of
its provisions by the States psrties. The possibility of using the terms "hostile
act” and "concerted action®™ ag a focus of debate and diecuassion was useful from the
standpoint of the material scope of the future convention, since it took due
account of certain activities and actions undertaken outeide situations of confifet.
His delegation was alao of the view that due note should be taken of the Italian
proposal concerning the safeguarding of all elements of international humanitarian
law.

34. With respect to the obligations and resulting responsibilities of States,
there were some fundamental points that had not yet been settled and further
efforts should be made to analyse them and subsequently draft the relevant ¢lauses.

35. Where the questions discussed by Working Group B were concerned, there was ah
vndoubted pneed for a c¢clear and precise provision relating to prevention, which was
a fundamenta) legal institution in a convention of that nature.

36. Lastly, the Convention should provide an appropriate and reasonable mechanism
for the settlement of disputes. There had not yet emerged from the exchange of
ideas any system which had the support and approval of all States, The differing
approaches and opinions revealed in the debate clearly showed the need to continue
the search for other wayes of achieving a solution.

37. The work of the Ad Hoc Committee involved a difficult mixture of political and
iegal) aspects. Nevertheless, it had succeeded in establishing a set of categories
and concepts which could form the basis of the future convention., The Argentine
Republic ‘therefore supported the renewal of the Committee's mandate.

38. Mr. OUYANG Chuping (China) said that the international community could not
fail to be gravely concerned at, and strongly condemn, the continued use of
mercenaries as a tool for aggression and guppression. It was imperative that
mercenaries should be atrictly and unequivecally prohibited under international
law. His deiegation whole-~heartedly supported the appeal of the Seventh Conference
of Heads of State or Government of Mon-Aligned Countries that a draft convention
against mercenaries should be concluded and adopted immediately and was ready to
join in the efforts of all countries that loved peace and upheld justice.
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43. Mr, MUFTI (Pakiastan} sald that the activities of mercenaries had assumed
international proportions and constituted a conastant mepace to the international
community, particularly the developing countries. There was therefore an urgent
need to draft an international conpvention to prohibit the recruitment, training,
financing and use of mercenaries, Such a convention would compliment the various
conventione on international terrorism and would be a useful step forward in the
codification and progressive development of international law,

44. Pakistan was committed to the principle of non-intervention and
non-interference in the affairs of other States, respect for the sovereignty,
territorial integrity and political independence of other States, the principle of
peaceful coexlstence, the policy of non-alignment, the freedom of a State to choose
ite own political and religious ideology, and respect for the United Nations
Charter. Accordingly, it had worked ceaselesaly for the prohibition of
mercenarism. At the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, it had aupported the
inclueion of a separate article on mercenaries. It had also fully supported the
Nigerlan proposal to draft an lnternational convention om the subject.

4%, Although the definition of the term "mercenary™ contained in article 1 of the
draft convention submitted by France and in article 1 of document
A/AC.207/1983/CRP.5 was reasonably comprehensive, his delegation felt that there
was merit in the attempt, in articles 2 and 3 of document A/AC.207/1983/CRP.5, to
broaden the definition. Those articles, inter alia, described a "mercenary”™ as a
person who "is egpecially recruited for the purpose of carrying out a hostile act
against any State or a people struggling for self-determination”™ and defined
*hostile act"™ as armed viclence to "carry out concerted action aimed at
overthrowing a Government by armed force®™, and as armed violence to "violate the
sovereignty, political independence, territorial integrity, national unity and
securlty of any State, in violation of the Charter of the. United Nations®.

46, Further discussion was required on the provisions concerning the obligations
of a State, Since there was a relationship between the effect of the proposed
articles and the national legislation of States, it would be worth while to seek
the views of Member States.

47. 'The concept of preventive measures was an essential element of any inatrument
directed against mercenary activities, The articles on the subject should enjoin
States to take legilslative, administrative and practical steps to prevent the
recrultment, use, financing and training of mercenaries. ‘The approaches reflected
in article 8§ of the draft submitted by Nigeria and article 7 of the draft submitted
by France were useful and needed to be examined further.

48. It was encouraging that article 16 of the draft submitted by Nigeria and
article 14 of that submitted by France, both of which concerned ths settlement of
disputea should be identical., Pakistan had always supported intarnational, and
particularly United Nations-sponsored, efforts for the peaceful resolution of
conflicte. It was therefore gratifying that both drafts should provide for
arbitration by the Intermnational Court of Justice.
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62. Mr. FERRARI BRAVO (Italy) said that Italy fully adhered to the statement made
by the representative of Greece concerning the position of the 10 States members of
the European Economic Community on the problem under discussion. However, as both
the representative of Italy and the Chairman of Working Group B, he would like to
add a few comments that might be useful for a better understanding of the work of
the Ad Hoc Committee.

63. Together with the texts produced by Working Group B in 1982 and 1983, the
conference room papers prepared in the context of Working Group A would be useful
for identifying areas of possible agreement. Despite appearances, the Ad Hoc
Committee had made substantial progress, and it would now be possible to embark
upon the comprehensive drafting of the future convention. One of the reasons why
Working Group B had held only a limited number of meetinas was that there had been
a widespread view that further progress in that Working Group was contingent on
progress in Working Group A and, moreover, that the separation of political and
technical issues might no longer be necessary. He therefore believed that at the
beginning of its next session the Ad Hoc Committee should review its methods of
work,

64. It was important to be aware of the distinction between the obligations of
States in the field under consideration and the issue of the punishment of
individuals. Naturally, if a convention spelt out the obligations of contracting
States, then breaches of those obligations would entail State responsibility.
However, it might be useful to explore whether, in connection with particular
aspects of the violation by States of their obligations, a specific consequence of
such violations should be indicated in the future convention. If such a course was
followed, that issue should be linked with the guestion of the reinforcement of
means for the settlement of disputes. The assessment of an obligation to repair
damage and the quantification thereof normally gave rise to international disputes
and often reqguired the interposition of an independent party.

65. Another important aspect of the obligations of States under the future
convention related to the problem of preventive measures. It was important to
build up, at the national level, an effective system for monitoring the activities
of individuals or groups of individuals that might be preparatory to the commission
of the crimes to be made punishable under the convention. If police information
was conscientiously exchanged among contracting parties, the prevention of crimes
would be extremely effective, and if, after crimes had been committed, liberal
judicial assistance was granted, punishment would be effective, fair and
expeditious.

66. With regard to the criminal responsibility of individuals, the recruitment,
use, financing, and training of mercenaries was criminal per se. States had a
parallel obligation to refrain from such activities, If it was recognized that the
problem of punishing the mercenary was perhaps less important than the problem of
prevention and of punishment for those who used, financed, recruited and trained
mercenaries, perhaps the problem of defining the terms "mercenary" and "mercenary
activities" would appear less intractable. A general clause aimed at preserving
the integrity of the body of humanitarian law was one of the keys to a solution.
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His delegation had put forward a proposal (A/38/43, para. 44) whose purpose was to
deal not only with the question of the definition of a mercenary set forth in
article 47, paragraph 2, of Additional Protocol I to the Geneva Conventions of 1949
but also with any encroachments by the future convention upon that Protocol.

67. Those participating as mercenaries in non-~international armed conflicts should
be identified by neans of a definition in the future convention. The number of
non-international armed conflicts had become ao great that it was difficult to
justify differentiation in the treatment of individuals qua mercenaries according
to the nature of the conflict concerned. The question of "direct participation in
the hostilities” should net be taken too literally., Purthermore, perhaps the
references, in connection with situations outslde international armed confliete, to
acts intended to suppress the struggle of a people to achieve self-
determination, were not needed, since national liberation conflicts were covered by
article 1, paragraph 4, of Additional Protocol 1. However, it was necessary to
keep an open mind on the question whether mercenaries inh non-international armed
conflicte should be equated with the persons referred to in draft article 1 of the
text proposed by the Chalrman of Working Group A or with the perscons referred to in
draft article 2 of that text,

68. 1In any event, that questlon was less important than the question which
activities were to be regarded as criminal. HNegotiation on that matter might
benefit from a parallel study of gquestions relating to jurisdiction and
extradition. Indeed, with imagination and a slight departure from the wvirtuvally
1dentical formulae used in the recent past in conventions relating to international

criminal law, i1t might be posaible to allay fears about the definition of criminals
and criminal acts.

ORGANIZATION OF WORK

69. The CHAIRMAN sald the Afrlcan Group had proposed that Mr. Ramadan (Egypt)
should be appointed Chairman of the Working Group on the Review of the Multilateral
Treaty-Making Process. He understood that there was a consensus in favour of that
proposal and he would take it, If there was no objectlion, that the Committee wished
to appoint Mr. Ramadan as Chalrman of the Working Group.

70. It was 8o declded.

The meeting rose at 1.0S p.m.






