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The meeting was ceélled to order at 3.15 p.m.

AGENDA ITEM 129: REFPORT OF THE AD HOC (DMMITTEE ON THE DRAFTING OF AN
INTERNATIONAL CONVENTION AGAINST THE RECRUITMENT, USE, FINANCING AND TRAINING OF
MERCENARIES (continued) (A/38/43, A/38/106-5/15628, A/38/135~5/15678,
A/38/327-5/15911, A/38/371-5/15944, A/38/432-5/15992 and A/38/507~5/16044)

1. Mr. SAINT-MARPIMN (Canada) recalled that the task of Working Group A of the

Ad Hoc Committee had been to conslider the questions of the definition of the term
*mercenary” and of the ecope of the future Convention. With regard to the first of
thogse questions, it was vital not to undermine aither the Genava Conventions of
1949 or thelr Additional Protocols 1 and IIj the definition of the term "mercenary”
appearing in article 47 of Additional Protocol I should therefore be retained and
appllied to all situations of armed conflict,

2. In the case of situations not covered by that article 47, the existing
definition should be used as a basis and each of the criteria enumerated in
partagraph 2 of that provision should be followed to the extent possible, 1In that
connection, it could not be .over-emphasized that those criteria should be
cumulative, specific and as objective as possible. In addition, it was important
‘to include in the definition the criterion of direct participation in the
commisaslon ‘of the hostile act and not simply to apecify the basic activity for
which the individual concerned had been recruited. That was the only way of
establishing the counterpart of the criterion of taking a direct part in the
hostilities in an armed conflict, used in article 47, paragraph 2, of Additional
Protocol I, That method would also make it possible to avoid inerimination by
definition,and any ‘implication that the offence existed from the moment when the
individual concerned was recruited.

3, Similarly, the criterion of nationality stated in article 47, paragraph 2 (d}
should also be retained in that form. ©On the other hand, the criterion of the
desire for gain should perhaps not be limited to material gain, and could usefully
be expanded to cover situvations in which the gain sought was not exclusively
financial but was more personal and likely to accrue in the longer term.

£, The idea of using the generic concept of "hoatile act™ in order better to
cover reprehensible activitiee of the individual acting outside situstions of armed
conflict was undoubtedly valid from the technical legal viewpoint, in that it
eliminated the problam of incrimination by simple definition. It was crucial,
however, not to have an enumeration of activities the definition of which might be
subjective and difficult to transpose into domestic penal law, such ag "action of
economic sabotage®, for example. 1In addition, it was important to preserve the
intentional element in any provision concerning the recruitment, use, training or
financing of “"persons™ or of "mercenaries” for the purpose of committing one of the
offences covered by the future Convention,

S. With regard to the responsibility of States, it was essential to adhere to the
general principles of international law exlsting on the subject., For example, it
seemed unrealistic to consider holding a State responsible for acts committed by
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13, The Ad Hoec Committee's most recent session had not been a complete success,
and problens connected with the application of the future convention to situations
outside of armed conflict had hanpered the progress of Working Group A.
Nevertheless, thanks to the efforts made by its Chairman, the Group had worked with
diligence and had obtained positive results in two important areas: the inclusion
in the future Convention of the definition contained in article 47, paragraph 2, of
Additional Protcocol I to the Geneva Conventions of 1949, and the applicability of
the future Convention both to situaticns of armed conflict and to peacetime
situations,

14. Document A/AC.207/1983/CRP.S, which was reproduced in paragraph 30 of the
report before the Committee, called for the following comments. Article 1 should
incorporate paragraph 2 of article 47 of Additional Protocol I to the Geneva
Conventions, but atripped of the elements limiting its scope to international armed
conflicte, as advocated by scme members of the Ad Hoc Committee, With regard to
article 2, his delegation considered subparagraphs {b) and (c) to be esaential
because the desite for material gain or advantage and the criterion of naticnality
were the most characterlstic elements of the definition of a mercenary.  In
atticle 3, while all the activities it described were reprehensible and should be
taken into account, the wide diversity of concepts expressed, some of them quite
vague, clouded the clarity of the article, which required greater precision; on
that point, the Prench delegation's proposal addressed the basic purpose of the
article more effectively, The Working Group had considered it preferable to
postpone discusson of article 4 because it was a final clause which should be 80
worded as to apply to the convention as a whole; for its part, the Portuguese
delegation endorsed the version proposed by the Italian delegation (A/38/43,

para. 44). 1In article 5, an exhaustive enumeration of the situations
characterizing the offence should be attempted, not merely a reference to preceding
articles; in that article, too, his delegation supported the Prench proposal. With
regard to the objective pursued by article 6, his delegation felt that the mandate
conferred upon the Comnittee was unequivocal and that the future convention should
cover the recruitment, use, financing and training of mercenaries; since
subparagraphs {a) and (b} were aimed at punishing complicity to an autononous
offence, they should be gualified.

15. Commenting on articles 7 and 8 (A/38/43, para. 49), he salid that his
delegation regarded article 7 as balanced and not presenting any difficulties.
However, Bome elemente demanded deeper study; for example, if the reference to
national law could not be made in the chapeau of the article, it should be inserted
in subparagraph (b) since the measures to be taken should be legal, that is,
accounted for in the legislation of each country. On the other hand, the
expression "reasonable measures" in subparagraph (b) had been the object of lengthy
discussion and, both in subparagraph (b) and in other provisions where the
expression appeared, a whole range of adjectives had been proposed to replace
*reasonable®. His delegation had suggested that no adjective be used on the ground
that gqualification always weakened the text of law. Subparagraph {c) of article 7
could well be replaced by the text of paragraph 2 of article 8 of the French draft
of the convention.
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imperialist Powers were intervening more and more frequently in the affairs of the
young States. They used mercenaries whenever a country chose a non-capitalist
course of development, that is, refused to allow its resources to be plundered, and
whenever, for tactical reasons, they felt that open intervention was not feasible.
Mercenaries had played a part on all continents, particularly in Africa (Angola,
Mozambique, Benin, Congo, Chad, etc.), in Asia (Lebanon, Afghanistan, Viet Nam,

Laos, Kampuchea, Seychelles, etc.) and in Latin America (Cuba, Nicaragua,
Suriname, etc.)

22, Although the Western countries claimed they did not use mercenaries, it was
notorious that in many towns in Europe and the United States, there were centres
for the recruitment of mercenaries which were being protected by invoking the
principle of free enterprise. Governments which allowed the recruitment, f£inancim
and training of mercenaries were as guilty as those which resorted to that form of
disguised aggression and as the mercenaries themselves. Consequently it was a
matter of urgency to prepare an international convention against the recruitment,
use, financing and training of mercenaries.

23. The Ukraininan SSR shared the view held by many delegations that mercenarism
should be regarded as an international crime. It was interesting to note in that
'connection that article 1 of the OAU Convention described mercenarism as a crine
against the peace and security of Africa and it was in the light of the criminal
nature of mercenarism and the danger it posed that the report of the Ad Hoc
Committee (A/38/43) should be discussed.

24. He deplored the fact that as in previous years, certain countries which were
disinclined to be bound by a convention prohibiting the activities of mercenaries,
had attempted to obstruct the work of the Ad Hoc Committee by trying to leave
loopholes in the text of the future convention which would enable those recruiting
and financing mercenaries to evade their responsibility.

25. The Ad Hoc Committee had devoted a good part of its session to the gquestion of
defining the term "mercenary” and the scope of the convention. On that last point,
the Ukrainian SSR agreed with many other States that the future convention should
apply not only to situations of international armed conflict, but also to peace-
time situations, because mercenaries were being used mostly today outside of
declared international conflicts and against young States and national liberation
movements. Therefore the Ad Hoc Committee had been quite right in extending the
scope of the future convention to a certain number of acts of violence perpetrated
in peace time, which therefore did not come within the terms of article 47 of
Protocol 1 to the 1949 Geneva Conventions, by enumerating "hostile acts" in

article 3 and subparagraphs (a), (b), (c), (f) and (h) were particularly
interesting in that respect.

26. The definition of the term "mercenary” did not present any particular

difficulty in respect of armed conflicts (art. 1). In respect of situations other
than those of armed conflict (art. 2), the draft defined a mercenary as any person
who was specially recruited for the purpose of carrying out a hostile act against
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any State or against a people struggling for self-determination. He noted in that
connection that the offence existed as soon as the mercenary was recruited without
it being necessary to show that he had in fact taken patt in a hostile act,
Purthermore, the nationality criterion in article 2 (c) was superfluous, because a
aercenary was no less dangerous to a State just because he was a national or a
resident of that State. B

27. It was also encouragimy to note that article 6 prohibited the recruitment,
vee, training and financing of mercenaries and that article 7 extended the
obligations of States in that connection by specifically obliging them to take
measures to prevent the commission of any of the acts prohibited under the
Convention, to punish the perpetrators and to prevent their territory from being
used for the commissgion of guch acts., Nevertheless, it would be advisable to
introduce into the text of the draft a provision to prohiblt any dissemination of
information and any propaganda which encouraged the recruitment and use of
tercenaries.

28, Finally, it was also important to include a provision atating that any State
party which falled to observe any of its obligations under the Convention would be
beld internationally responsible.

29, 1In conclusion, he pald tribute to the Chairman of Workiny Group A for his
intensive efforts to produce a text acceptable to everyone, and stated that his
delegation would support the renewal of the mandate of the Ad Hoc Committee.

30. Mr. GOBRNER (German Democratic Republic) stressed that the terrorist
activities of mercenaries organized and financed by imperialist forces to sabotage
the people's revolutions in Cuba, Nicaragua, Angola, Mozambique and other parts of
the world made it urgent to adopt an international convention which precisely
codified the international obligationa of States to prevent and combat mercenarism
in all its forms.

1. 1In the concluding document of the Madrid meeting, the participating States of
the Conference on Security and Co—operation in Burope had confirmed that they would
refrain from financing, encouraging, fomenting or tolerating any terrorist or
subversive activities directed towards the violent overthrow of the régime of
another participating State. He hoped that those concrete obligations undertaken
by the participating States of the Madrid meeting would have a direct and
constructive influence on the work of the Ad Hoc Committee.

32. The report of the Ad Hoc Committee (A/38/43) showed that the finalization of a
Convent ion would still require a great deal of time. It was poasible, however, to
make progress in the preparaticn of ilmportant articles, particularly with respect
to the definition of the term "mercenary” and of the crime of mercenarism and of
the obligations of States in that connection.

1), Paragraphs 56 and 69 of the report, which contalned texts submitted by the
Chairmen of the two Working Groups, should form the basis for the Ad Hoc
Committee's future work. That Committee would not be able to perform its tasks
successfully, howaver, unless the results so far obtained were not called into
question.
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34, 'The dangers arising from mercenarism and the objectives of the future
Convention were precisely outlined in the relevant General Assembly resolutions,
particularly resolutiona 34/140 and 35/48, which should constitute the frame of
reference for the Ad Hoc Committee'’s work. His country therefore advocated the
preparation of a Convention which covered all forms of mercenarlem and under which
all States would be obliged to take effective measures to combat that crime. It
also approved the inclusion in the Convention of specific provisions stipulating
international responasibility of those States which violated their obligations to
prevent and combat mercenarism, especially since regulations to that effect were
already well established in international State practice. ¥For instance, article 91
of additional Protocol I to the Geneva Convention of 1949 provided for the
liability of any party which violated the provisions of the Conventions or the
Mditional Protocols thereto.

35. His country shared the view of the great majority of States that the future
Convention must contain a precise definition of the term "mercenary®. In the case
of international armed conflicts, the definition of the term "mercenary” should be
taken from article 47, paragraph 2, of Additional Protocol I to the Geneva
Conventions. That would provide a uniform definition for determining what persons,
in the case of an international armed conflict, would not be entitled to the status
~of combatant or prisoner of war. WNevertheless, it would be advisable to expand
that definition so as to cover mercenaries who acted outside an international
conflict., The recruitment of refugees for the perpetration of subversive acts
against their homeland was a new form of mercenarism and the restrictive criterion

of cltizenship should therefore not be included in the definition of the term
"mercenary”.

36, Like many other countries, the German Democratic Republic deemed {t
indispensable that the definition of the crime of mercenarism should cover acts
committed not only by mercenaries themselves but alaso by their employers. The
instigators, organizers and beneficiaries of the use of mercenaries must be
prosecuted and punlshed, For the purpose of making the future Convention as
effective as possible, his delegation had proposed that States should be obliged
specifically to prohibit and dissolve groups and organizations which organized and
promoted mercenary activities, and to prohibit any dissemination of information and
prepaganda which promoted the organizing and use of mercenaries; that would
strengthen the preventive nature of the draft Convention.

37. In view of the fact that mercenarism was a gross violation of the basic
principles of {nternational law, such as respect for the territorial integrity of
States and of non-intexrference in their internal affairs, and that it serliously
impeded the self-determination of peoples struggling against colonialism, racism
and apartheid and all forms of forelgn domination, it was of great urgency to
prepare an international Convention designed to prevent and abolish mercenarism in
all its forms and thereby strengthen world peace. His delegation therefore fully
supported the recommendation in paragraph 12 of the report that the Ad Hoc
Committee should continue its work in 1984 with the goal of drafting an appropriate
international convention at the earliest possible date.
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42, As to the question of the settlement of disputes, his delegation was in favour
of the proposal that provisions in that respect should be included in the
convention. The experience of international relations demonstrated the great value
of such provisions, and his delegation believed that they should be based on the
Manila Declaration on the Peaceful Settlement of International Disputes adopted
unanimously by the General Assembly in 1982, Other possible forms of peaceful
settlement, including recourse to the International Court of Justice, the
possibilities of which were regrettably not sufficiently utilized, should not be
excluded, and States shaild also be free to choose the means they judged most
appropriate in each case to settle their disputes.

43. 1t was clear from the report of the Ad Hoc Committee that much greater efforts
would have to be made before the Commission was able to consider a full text which
had the support of most d elegations. His delegation felt that the General Assembly
should renew the Ad Hoc Committee's mandate so that it could continue its work.

44, Mr. LE KIM CHUNG (Viet Nam) said that, in view of the serious crimes committed
by mercenaries against the right to self-determination and independence of the
peoples, their adverse effects on international peace and security and the
universal condemnation of the activities of mercenaries in many relevant
resolutions of the General Assembly and the Security Council, it might legitimately
have been expected that the Ad Hoc Committee would make greater progress in drawing
up an international convention against the recruitment, use, financing and training
of mercenaries. The work of the Committee had been slowed down by certain circles
which were the same circles which had tried to prevent at all costs the elaboration
of a world treaty on the non-use of force in international relations. The circles
which were clinging to an anachronistic international order had an obvious interest
in preserving mercenarism, one of the most effective weapons in their activities of
interference, sabotage, subversion and aggression against the independence,
sovereignty, security and social progress of the peoples of Asia, Africa and latin
America.

45. Those circles were trying to demonstrate that mercenaries operating in
situations other than armed conflicts were no more than common criminals and that
the term "mercenary” shauld apply only to the situations envisaged in article 47,
paragraph 2 of Additional Protocol I to the 1949 Geneva Conventions. Thus the
charges against such mercenaries, defined stricto sensu, would be minimal since
they would not be committing a criminal offence unless they engaged in certain
specific actions such as murder, torture, mutilations, the taking of hostages,
maltreatment, rape and plundering. In the course of the deliberations in the

Ad Hoc Committee, many delegations had rightly observed that that would mean that
any individual carrying out such acts would be punished. In that respect he
wondered what purpose there would be in defining acts which would be specifically
prohibited for mercenaries. Evidently an attempt was being made to limit the scope
of the future convention and deny the fact that mercenaries were currently very
broadly used in situations other than armed conflicts to undermine the
independence, sovereignty, national unity and territorial integrity of certain
countries. Thus an appropriate definition of the term "mercenary" was needed which
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Such actions violated international L aw in general, and Article 2 of the Charter in
particular. They threatened international peace and security and the national
sovereignty and independence of States, particularly of small States like
Suriname. His Government therefore condemned the direct or indirect use of
mercenaries by one State against another as a policy of intolerance, especially
when the States which used such methods sought to pass as champions of democracy
and defenders of the free world, It fully endorsed the drafting of an
international convention against the recruitment, use, financing and training of
mercenaries.

50. His delegation welcomed the Ad Hoc Committee's report (A/38/43) and
congratulated the Nigerian delegation on its working paper (A/37/43, annex I) which
had provided a basis for the discussions and negotiations.

51. His Government believed that the convention should cover the activities of
mercenaries both in situations of international armed conflict and in peace time.
However, the definition of the term “mercenary” in article 47, paragraph 2 of
Additional Protocol I to the Geneva Conventions of 1949, if included in the
convention, should be used only in situations envisaged by that article. While his
delegation had no objection to broadening the scope of the convention to sitwations
of international armed conflicts, it believed that it was essentially the frequent
use of mercenaries in peace time with a view to overthrowing or destabilizing
governments that had led the General Assembly to establish an Ad Hoc Committee to
draft the convention in question.

52. It had difficulty in accepting the national ity and "official duty" criteria
set forth in article 2, paragraphs (c) and (d), (A/38/43, para. 30), because
experience showed that in cases in which mercenaries were used against an
independent State, use was often made of nationals or residents of that State.
Adoption of the national ity criterion would be tantamount to saying that if, for
example, Surinamese nationals were recruited abroad as mercenaries with the aim of
overthrowing the Surinamese Government, they could not be prosecuted, according to
the Convention. As to the other criterion, certain States went so far as to regard
mercenaries as "freedom fighters"™ and to assist them by sending "advisers" for
military operations. Such persons must be regarded as having been gsent “on
official duty”™ and, if paragraph (d) of article 2 were included in the draft
Convention, it would be used as an escape clause. The two criteria to which he had
referred, which would be particularly ill advised in the case of disguised
interventions against vulnerable small States, should therefore be deleted.

53. His delegation shared the opinion expressed in paragraph 52 of the report
concerning State responsibility, that expressed in paragraph 62 concerning
preventive measures and that expressed in paragraph 74 concerning reparation for
damage.

S4. 1In conclusion, he gsald that his delegation was in favour of renewal of the
Ad Hoc Committee's mandate to enable it to complete its task.
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55. Mz, DE STOOP {Australia) said that the Ad Hoc Committee®s report (A/38/43)
revealed that the Committee was on the right road: some important compromises had
been made {for example, the term "mercenarism”, which had presented difficulties
for many delegations at previous messions, did not appear in the new texts); the
Committee had made useful attempts to overcome problems of definition and of the
scope of the Conventions and it had made new attempts to come to grips with the
question of State responsibility for mercenary activities by moving away from the
concept of State criminal responsibility.

56. Like the majority of members of the Ad Hoc Committee, his delegation
considered that the future Convention shauld cover both situmtions of armed
conflict and peacetime situations. There waa, however, a problem, namely that of
the definition of the term "mercenary® to be retained in the various types of
sltuation, and even that of deciding whether it was desirable to retain that
concept in the absence of armed conflict.

57. It had been shown that mercenarles participated more often in civil wars - in
other words, in conflicts covered by Additional Protocol II to the Geneva
Conventions = than in the types of armed conflict covered by article 1 of
Mditional Protocol I. It was therefore essentlal that the proposed Convention
thould be effective in its application to mercenarles participating in civil wars.
As to the gquestion whether the definition given in article 47, paragraph 2, of
Protocol I should apply, in the proposed Conventlon, to all armed conflicts or only
to international armed conflicts, it could be argued that it would be confusing to
Provide two separate definitions of “mercenary™ in one and the same instrument and
that it would be artificlal to apply the definition glven in article 47,

paragraph 2, of Protocol I in sitwmtions covered in article 1, paragraph 4, of that
Protocol, namely "... armed conflicts in which peoples are fighting against
colonial domination and alien occupatlon and against racist réglimes in the exerclee
of their right of self-determination ...", while at the same time providing a
different definition of "mercenary®™ in times of civil war, since often it was not
easy to distinguish between situations covered by article 1, paragraph 4, and civil
wvar. On the other hand, 1t could also be argued that the intention, during the
regotiations, had not been that the definitlon given in article 47, paragraph 2, of
Protocol I should be applicable to the sitwticns covered by Protocol II, since the
legal régime applicable to the armed conflicts covered by the two Protocols was
quite distinct. His delegation understood the point of view of those delegations
vhich considered the definition given in article 47, paragraph 2, too narrow.and
liable to make it very difficult to secure a conviction against mercenaries. One
vay out of the dilemma would be to retain that definition for International armed
conflicts and to retaln only some of its elements in noninternational armed
conflicts., It was essential that persons covered by the definition of "mercenary”
should be liable to punishment not merely because of their status but, depending on
the nature of the armed conflict, because of certaln acts, which must be precisely
defined, A mercenary should be criminally liable when he comuitted offences
regarded as characteristic of mercenary activities and universally condemned,

58. Since the term 'mercénary' was traditionally used in the context of an armed
conflict - whether international or not - there was a danger of confusing the 1ssue
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by attempting to provide a separate definition of mercenary in peacetime. Tt would
be preferable to concentrate on the prohibltion of certain acts such as direct
involvement in certain activities in foreign countries or in preparation for auch
activities. Articles 3 to 7 of the French draft (A/38/43, annex) provided a model
of how the problem could be tackled in situations other than armed conflict.
However, it would be necegsary to 90 further than the French draft and expreasly
prohibit not only States but also natural and legal persone from recruiting, using,
financing and training mercenaries,

59. In the matter of the questions dealt with by Working Group B, his delegation
considered that emphasis should be placed on the obligation for parties to the
future Convention to take steps to prohibit mercenary activities and to prevent the
recruitment, use, financing and training of mercenaries and punish those who
committed such acts. On the other hand, it was not in favour of including
provisions concerning reparation for damage caused as a result of activities
prohibited by the Convention, since the obligation to provide reparation for damage
caugsed as a result of an internationally wrongful act was already part of customary
international law and it was not 1 esirable for conventions to reiterate an
obligation that was already well established. 1In addition, an a contrario argument
might be advanced when interpreting future treatiea which did not include
proviasions for reparation for damage resulting from the violation of an
international obligation,

60, His delegation noted with satisfaction that both the Nigerian and Prench
drafts included a provision on the settlement of disputes based on the
corresponding provisions of a number of conventiona, lncluding the 1973 Convention
on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents and the 1979 International Conventlon agalnst
the Taking of Hostages.

61. However deplorable and criminal their acts might be, mercenaries were entitled
to certain fundamental guarantees, particularly those provided in article 75 of
additional Protocol I in the case of situations of international armed conflict and
those provided in article 3 common to the four Geneva Conventions of 1949 and in
Protocol II in the case of sitwntions of non-international armed conflicta. In
order to avoid abuse, the proposed Convention should atipulate clearly that nothing
in it affected the obligation of a State to accord to mecrcenaries the fundamental
guarantees recognized in customary international law and the treaties to which that
State had become a party.

62. Austrslia was one of the few countriea whose legislation prohibited mercenary
and comparable activities. As recently as 18 Octcber, three men had been committed
for trial in an Australian court on charges of plotting to overthrow the Government
of the Comoros. In its future work, the Ad Hoc Committee might base itself on the
Crimes (Foreign Incursions and Recruitment) Act, 1978, which had covered the
activities of those men.
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63. However, effective domestic legislation was not enough and international
co—operation was essential in order to eliminate the activities of mercenariea.
That was why hia delegation hoped that a realistic and effective convention would
soon be adopted and implemented by a large majority of States.

64. Mr, YIMBR (Bthiopia) recalled the havoc wreaked by mercenaries in Africa in
the early 19608, Unfortunately, their activities, which had seemed to have
subgided for a while, were again posing a threat to the countries of the third
world, particularly in Africa, as evidenced by the invasion of Seychelles organized
and financed by the racist Pretoria régime. Thus the work of the Ad Hoc Committee
had extreme significance for the independence and stability of the developing
countries., :

65. In the view of his delegation, the Ad Hoc Committee had taken the right
approach in separating the question of the definition of the term "mercenary" and
the scope of the convention from such othexr issues as preventive measures, damage
reparation and settlement of disputes. In the elaboration of any lnternational
instrument, the question of acope and the formulation of definitlons were of
paramount importance. In most cases, they caused special problems because there
were no pre-existing rules, However, the drafters of the proposed convention had
an advantage in that a definition of the term “mercenary" was already available in
article 47, paragraph 2, of Additional Protocol I to the Geneva Conventlons of
1949. That definition should be incorporated in the propoaed conventlon, but
should be broadened to include the activities of mercenaries in situations other.
than international armed conflicts. Mercenaries could be involved in attempts to
overthrow Governments or they could be hired by dissident bands aiming to destroy
the pational unity of a country. The report (A/38/43) showed that the Ad Hoc
Committee had examined those questicns in some detail. In that connection, draft
articles 1 and 2 prepared by the Chairman of Working Group A (ibid., para. 56)
could serve as a useful basils for future work. However, his delegation was not
convinced of the need for draft articles 3 and 4 prohibiting certain activities by
mercenaries, since they might imply that a mercenary was permitted to engage in
other activities not enumerated in the convention. If it was felt that draft

art icles 3 and 4 should be retained, the chapeau could be redrafted to read: "It
shall be prohibited for any person to commit any of the acts specified under
articles 1 and 2 ...". The commission of such acts would automatically make the
perpetrator a mercenary within the meaning of the convention.

66. With regard to the work of Working Group B, his delegation believed that the
exchange of views concerning the formulation of provisiona on the obligatlone of
States had been useful. In that connection, preventive medsures and damage
reparation were very important if the convention was to be effective. The
convention would be incomplate if it did not contain provisions on the obligation
of States parties not only to punish mercenaries, but also to prevent their
recruitment and financing within the territories under thelr juriadiction. It
should also provide for the international responsibility of States in the event of
their failure to comply with the obligation to prevent the activities of
percenaries. The convention should contain specific provisions on the obligation
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of States to extradite or prosecute mercenaries and on the engendering of
international responsibility for States that falled to do so.

67. As for the status of mercenaries, there sahould be no doubt that they were not
lawfyl combatants and that, if captured, they should not be accorded prieoner—of-
war status.

68. The report of the Ad Hog Committee showed how thorough its members had been in
discussing all aspects of the problem of mercenary activities. That problem was as
serlous as, 1lf not more aserious than, these which had already been the subject of
international instruments drawn up under the auspices of the United Nations, such
as the Convention on the Prevention and Puniehment of Crimes against
Internationally Protected Persons, including Diplomatic Agents, and the
International Convention agailnst the Taking of Hostages.

69. Inasmuch as the problem of mercenary activities was particularly acute in
Africa, the Organization of African Unlty had already drawn up a convention on the
matter. However, since mercenaries had often been recrulted from outside the
continent, there was a need for concerted action by the international community to
eliminate the problem. His delegation hoped that, with the necessary political
will, an international convention would be elaborated in the very near future. It
therefore supported the renewal of the Ad Hoc Compittee'’s mandate.

70. Mg. PARIS {(Venezuela) said that her country condemned all mercenary activities
and attached great importance to the elaboration of a binding legal inatrument to
prohibit them.

71. The working papers and the proposals submitted to the Ad Hoc Committee and ita
Working Groups, particularly the draft Convention propeosed by Nigeria (A/37/43,
annex I}, the revised version of that document {(ibid., annex II) and the draft
Convention submitted by France (A/3B/43, annex), had made an invaluable
contribution to the work of the Ad Hoc Committee.

72. The proposed convention should contain clear provisions to prevent the
violations and activities which it intended to prohibit. In that connection,
article P proposed by the Chairman (lbid., para. 69), which could be improved if it
took account of the suggestions that had been made, was a good basis for an
agreement that would satisfy the majority of delegations. Reparation for damage
sustained as a result of activities prohibited by the convention was an important
question. Article 15 of Nigeria's reviged draft Convention which was conslstent
with the principle that a State's fallure to fulfil an international obligation
must enjender international responsibility for that State, could be very useful in
that regard. However, her delegation belleved that paragraph 2 of article 15
should be deleted, as well as the words "which refuses to extradite or prosecute in
accordance with the provisions of this Convention® in paragraph 1 of that article.
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73. With respect to article 16 of the original Nigerian draft and article 14 of
the French draft (whose wording was ldentical) regarding the settlement of
disputes, paragraph 1 should be subdivided into three paragraphs dealing separately
with settlement by negotiation, settlement by arbitration and referral to the
International Court of Justice. Paragraph 3 should provide for the possibility of
reservations with respect to the provisions of paragraph 2. Her delegation was
convinced that the only valid procedures for the settlement of disputes were those
vhich @1d not run counter to the wishes of the partles, and therefore believed that
the convention should provide for the possibllity of reservatlons by States parties
vith regard to binding procedures for the settlement of disputes. Subject to such

an anmendment, it supported in principle the approach taken in the articles
nentioned,

74. Her delegation belleved that, as provided in draft article 7

(A/38/43, para. 49), States parties should enact natlonal legislation to prohibit
the activities referred to in subparagraph (a}) of that article. It likewlse
supported the wording of draft article B, which provided that the faflure of a
State party to fulfil the obligations provided for under article 7 would engender
international responsibility for the State.

75. Her delegation, being of the view that propaganda to promote the recruiltment
and use of mercenaries should be specifically prohibited, suggested that such
propacanda should be included in the enumeration of prohibited activities.

76. Venezuela supported the renewal of the mandste of the Ad Hoc Committee.

77. Mr. YOURAN (Democratic Kampuchea) sald that the working pspers submitted by
Nigeria and France (A/37/43, annexes I and II, and A/38/43, annex) gave the Sixth
Comuittee and the Ad Hoc Committee much food for thought. The drafting of a
convention on the question under discussion was all the more timely and necessary
a8 the activities of mercenaries had lately posed serious threats to the
independence, sovereignty and stability of newly independent third-world States,
particularly in Africa. Indeed, as recognized in General Assembly resolution
37/109, such activities had a pernicious impact on internaticnal peace and security
and were contrary to the fundamental principles of international law and the United
Hations Charter. The convention should therefore be drafted as quickly as possible
in order to uphold those principles, protect the independence of States and assist
the peoples who were struggling for self-determination against colonialism, racism,
apartheid and all forms of foreign domination,

18. While some progress had been made at the Ad Hoc Committee's most recent
gession, much still remained to be done bafore there could be a consensus on a
draft convention acceptable to all.

79. The definltion of the term "mercenary” should be both general and specific and
thould apply to situationa of armed conflict and peace-time situations, the aim
being to specify the activities to be prohibited by the convention and to determine
their scope. The definition should be based mutatis mutandis on the definition
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contained in article 47, paragraph 2, of Additional Protocol 1 to the Genava
Conventions of 12 August 1949, Two constituent elements should be taken into
considerationt on the one hand, the motivations of the mercenaries and, on the
other hand, the cause which they accepted to serve by becoming involved in a
conflict. Although the desire for personal galn was the primary motivation of
mercenaries, a much more important factor was the unjuat cause which they served,

as had been demonstrated by the acts of aggression carried out againat the Republic
of Seychelles in November 1981. ‘

80. With respect to the definition of the term "mercenariam”, which was the
subject of article 2 of the draft submitted by Nigeria, his delegation, while
understanding the legitimate concern of some delegationa to avold imputing to
States acts of mercenaries, shared the view that the object of the future
convention was to oblige States to eradicate the grave international crime of
mercenarism. The definitions of “"mercenary” and "mercenarisn® should therefore be
included in the convention.

B8l. Both in the Sixth Committee and in the Working Group, some delegations had
sought to establish a distinction between the “use of volunteers” and "mercenarism*
in an attempt to justify acts of aggression committed against the sovereignty and
‘terxitorial integrity of certain Statea. Democratic Kampuchea, which was the
victim of the genocidal war of aggression conducted by the Socialist Republic of
Viet Mam for almost five years, had a few points to make in that regard.

82. It was unconscionable to try to put the Kampuchean people's national
resistance struggle against Vietnamese aggression and occupation in the same
category as a virtual war by “mercenaries” or in the same category as "armed
subversive activities® econducted by “reactionaries” or "mercenaries™ against the
very population of Kampuchea. The General Assembly had recognized, in the four
resolutions which it had adopted concerning the situation in Kampuchea, that the
Socialist Republic of Viet Nam was currently waging a war of aggression against the
Kampuchean people. The latter, under the leadership of the Coalition Government of
Democratic Kampuchea, was currently defending its independence, in its struggle for
the nation’s survival and against Vietnamese occupation. The link to mercenarism
was to be sought within the Vietpamese army in Kampuchea. That army was being
generously financed by the Soviet Union in order to carry out a policy of
aggression and occupation. The Soviet Union was willing to poupport that unjust
cause because, in return, it was enjoying certain benefits for its expansioniat
strategy in Asla and in the Pacific, such as the use of the strategic military
bases of Da NHang and Cam Ranh. The morale of the Vietnamese troops was perlously
affected by the cause which they were obliged to defend. It would tharefore be
wrong to compare the Viatnamese army of aygression to an ammy of “volunteers”. The
Vietnamese ammy of occupation had installed a puppet rédime on 10 January 1979.
That régime, however, could hardly have invited Hanol to come to its aid in
Kampuchea, because it had not been in existence at the time of the invasion.
Decause of the general condemnation of Vietnamese aygression by the world community
and in an attenpt to preserve the morale ard reputation of the Vietnamese army in
Kampuchea, the Hanoi authorities had recently dubbed thelr ammy of aggression and
ozcupation an army of "volunteers”, invoking a spurious internationalist duty for
that amy in Kampuchea.
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83. With respect to the settlement of. disputes, his delegation, without wishing to
prejudice the outcome of the important discussions under way, would support any
formula which would make the new international instrument truly. effective in temms
of 1ts scope and implementation. It would be useful to have a system for the
settlement of disputes which would be binding on the States parties to the future
convention. 1In that regard, he reminded the Committee that Demccratic Kampuchea
wvas on¢ of the States Members of the United Nations which recognized and accepted
as binding the jurisdiction of the International Court of Justice.

84. Mr. AGCAOILI {Philippines) sald that his country was in favour of more
effective measures to eliminate or reduce any threat, such as mercenarism, to
international peace and security. The Becretary-General, in hie report on the work
of the Organization (A/38/1), had noted a weakening of the commitment to the United
Mations, particularly on the part of the permanent members of the Security Council,
vhich had led to the partlal paralysis of the.United Nations. The adoption of o
convention on the guestion of mercenaries would represent a contribution from the
other States Members of the United Nations to the search for peace and stability.

85. In that regard, he pointed out that developing countriee were the primary
victins of the actlvities of mercenarles. That state of affaire was a cause for
even greater concern in view of the fact that those who committed the acte of
violence were not inspired by devotion to any cause, but were motivated essentially
by the desire for personal gain.

36. The Ad Hoc Committee had not resolved the question of the definition of the
term “mercenary”. His delegation felt that the definition should not be as
testrictive as the one set forth in article 47, paragraph 2, of Additional
Protocol I to the Geneva Convention of 12 Auwgust 1949. Several delegations had
already said that the approach reflected in articles 1 and 2 of document
R/AC.207/1983/CRP.5 was a valid one. The definition of the term "mercenary” should
be based on the actual activities which were carried out, regardless of the
existence or non-existence of an armed conflict, international or otherwise.

37. 1f the purpose of the convention was to outlaw mercenarism by making it a
criminal act, it would be illogical to describe an operation during an armed
conflict as "mercenary” and an operation in a situation not involvirng armed
conflict as that of a criminal.

84. Furthermore, both the paper introduced by the Chalrman of Working Group A
{A/38/43, para. 56) and document A/AC.207/1983/CRP.5 stated that the material
compensation provided to the mercenary should be "substantially in excess of that
promised or paid to combatants of aimilar ranks and functions in the armed forces"
of the party which hired the mercenary. The words “substantially in excess .
should be deleted because they limited the scope of the definition of the temm
*mercenary” and might facllitate the recruitment of mercenaries; it would be easy
to find mercenaries who would willingly accept compensation which was not
necegsarily substantially in excess of that promised or paid to combatants of
similar ranks and functions in the armed forces of the recruiting party.
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A “mercenary" could therefore be defined in article 1 (c) as any person who “lis
motivated to take part in the hostilities essentially by the desire for private
gain and in fact is promised by or on behalf of a party to a conflict material
compensation promised or pald to combatante of similar ranks and functions in the
armed forces of that party®.

89. With regard to liablility, mercenary activities should not be categorized as
crimes of individuals alone. The States, entities or organizations which
recrulted, used, financed and trained thogse individuals were equally liable. The
guilty parties were not only those who directly participated in such a crime, but
also those who directly induced others to commit the crime. In that regard, he
noted with satisfaction the articles on the obligations of States, preventive
measures and damage repaxation which were contained in the report of the

Ad Hoc Committee {(A/38/43).

90, With regard to the settlement of disputes concerning the interpretation or
application of the future convention, he referred to the identical provisions in
the drafts submitted by Nigerla and by France. Paragraph 1l of the article in
question provided for the settlement of disputes through negotlation, arbitration
and ultimately referral to the International Court of Justice, while paragraph 2
_provided that a State party might declare that it did not consider itself bound by
paraqraph 1 of the same article. Such a wording would defeat the very purpose of
the article since the existence of paragraph 2 in effect nullified paragraph 1.
The future convention would loase its effectiveness 1f it was possible to avold a
binding system of dispute settlement or arbitration. In that regard, he drew
attention to the Manila Declaration on the Peaceful Settlement of International
Disputes, which carefully reaffimmed the principles enshrined in the Charter of the
United Nations, to which all Member States had subscribed.

91, It was hoped that the renewal of the mandate of the Ad Hoc Committee would

permit it to continue its work and submit a final report to the Sixth Committee
in 1984.

AGENDA ITEM 120: CONSIDERATION OF THE DRAFT ARTICLES ON MOST-FAVOURED-NATION
CLAUSES: REIRT OF THE SECRETARY-GENERAL (continued) (A/38/344)

92. Mr. MIKULKA (Czechoslovakia) emphasized the importance of the most—-favoured-
nation clause in the development of co-oparative relationa between States,
particularly in the fleld of trade. Czechoslovakia had always tried to encourage
co-operation between countries, without discrimination, based on the principle of
soverelgn equality of States.

93. The draft articles on most-favoured-nation clauses submitted by the
International Law Commission would conatitute a positive contribution to the
codification and progressive development of international law, especially if they
vere used as the basis for the conclusion of an international convention, as the
Commiassion had recommanded to the General Aasembly.
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94. The observationa on the draft articles which Czechoslovakia had submitted
(A/35/203) were still valid. His delegation wished to reiterate that the
Comeiesion's draft was a well-balanced document which took into account the
intereats of all groups, including the developing countries, as was clear in
particular from draft articles 23, 24 and 30. The draft articles as a whole

provided a good basis for the elaboration of an international convention on the
subjectn .

95. Because of the importance of the question under consideration, Czechoslovakia
consldered that i1t would be reasonable to make the scope of the future instrument
ag broad as pogaible, covering not only clauses in treaties between States as
defined in the Vienna Convention on the Law of Treaties of 1969 but also clauses in
treaties concluded between Statea and international organizations or between two or
more international organizations. It would then be posaible to treat an important
agpect of international co-operation, namely, activities undertaken by
international organizations by virtue of the powers conferred on them by theix
members) that would be of practical value in connection with international economic
integration.

96. His delegation, like others, wished to emphasize once moxe that the
conditional form, particularly in the case of articles 12 and 13, was an
anachronism. The application of those clauses in the economic and cammercial £ield
would be neither just nor in the interests of international co-operation, since it
would create opportunities for discrimination. Articles 12 and 13 should therefore
be deleted from the draft articles.

97. If the exceptions to the system of most-favoured-nation clauses provided for
in articles 23 to 26 were broadened, the very meaning of those clauses might be
indirectly affected; there ahould therefore be no additional exceptions that would
unduly limit the scope of the most-favoured-nation clause.

98. With regard to the future fate of so important a document, his delegation
noted with regret that UNCTAD had not considered the substance of the draft
articles, even though they related essentially to international trade.

99. He agreed with the proposals of other delegations calling for agreement on a
procedure whereby a satisfactory solution could be found to questions on which
there was not yet a consensus and a convention on the subject could be concluded.
His delegation therefore supported the Byelorussian representative's proposal that
a working group of the Sixth Committee should be established to conalder those
queations in a more detalled and concrete manner.

100. Mr. KOENTARSO (Indonesia) expressed appreciation to the International Law
Commission for ita efforts in seeking a consensus on the draft articles on
most-favoured-nation clauses. Such an outcome would certainly contribute to the
progreasive development and codification of international norms in that vital
area., At the same time, codification must not have the effect of freezing the
existing situation or become unncessarily restrictive by failing to reflect
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changing realities, In the view of his delegation, the codification ashould promote
the legitimate objectives of all the contracting parties and should ba compatible
with the principlesa of economic co~operation for development and the eatablishment
of the new international economic order.

101. Historically, most~favoured-nation clauses had been deaigned as an
international trading mechaniam among relatively equal partners. However, the
agsumptiona underlying that concept had never been totally realistic.
International trade today was conducted under rules that had not been formulated by
the original negotiators of the General Agreement on Tarlffs and Trade (GATT), and
discrimination existed at both the general and the bilateral levels. There was
wholesale abuse and evasion of GATT principles and rules, particularly in respect
to quantitative restrictions. In 1965 a new part 1V had been added to GATT,
authorizing the granting of non-reciprocal tarilff concessions to the developimg
countries and absolving them from the requirement of reciprocity. The inequality
in relations between partners would have to be taken into account if draft
articles 23, 24 and 30 were to provide a mutually beneficial legal instrument and
offset any undue asymmetry in bargaining power. Precedents of exceptions to the
moat-favoured-nation principle had already been established, and the legitimate
aspirations of the developing countries should be taken into account.

102. wWhile articles 23 and 24 had incorporated an exception to most—favoured-nation
clauses under a generalized system of preferences, his delegatlon felt that they
were still inadequate. For example, article 2] inmposed many limitations. The
provisiona of the articles generally reflected the realities of the exlsting
generalized gystem of preferences, but they did not sufficiently improve that
ayatem to meet the requirements of development, in particular in the coverage of
products of critical importance to developing countries. The trade policy of
States, in addition to purely legal issues, was also involved., Hisz delegation
hoped that the developed countriea would consider that matter from the atandpoint
of development of the international economy as a whole.

103, His delegation was in favour of article 30, provided that the draft articles
on most-favoured-pation clausesa did not prejudice the establismment of new rules of
international law 1n favour of developing countries. Such a provigion should be
taken into conaldaration in the adoption of the new rules within the context of the
new international economic order.

104, Codification of the rules relating to mpost-favoured-nation clauses in a legal
inatrument was an urgent necesalty. In view of the fact that codification of those
ruleas would contribute considerably to the development of economic and soclal
co-operation among States, his delegation believed that the draft articles
concerned ashould be consldered by a diplomatic conference.

The meetlng roge at 6.05 p.m.






