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. INTRODUCTION

1. The Czech Republic presents the seconidgie report in accordance with article 40,
paragraph 1 (b), of the Intetienal Covenant on Civil and Pbtial Rights (hereinafter the
“Covenant”) and in accordance with the clmgiing observations of the Human Rights
Committee as the Covenant’s monitorbady (hereinafter the “Committee”). The
recommendations arose from the Committee’s disioms of the Czech Reblic’s initial report
on the fulfilment of undertakings from the@@nant at its 1931st to 1933rd meetings on 11
and 12 July 2004.

2. The second periodic report is preparedccordance with the Committee’s general
instructions for pregring periodic reporfsand covers the period from 1 January 2000 to

31 December 2004. In the report the Czech Repthile focuses on changes relating to the
protection of rights guaranteed by the Covenant and on the Committee’s concluding observation
for improving the standard of observitigpse rights protected by the Covenant.

3. Due to the period that the report covers twedoroad range of rights protected by the
Covenant, the report in some places contairg the basic updated information on the specific
matter and refers to other reports that the Czech Republic presents to other committees as contt
bodies for other internationateaties on human rights ingtunited Nations treaty ba3e.

Therdationship between international and national law and the Committee's concern*
regarding the Covenant’s statusin Czech law

4. The change in the Constitution of thee€lz Republic in 2002 led to a review and
clarification of the relationspibetween national and interraatal law. Whereas up to May 2002
only “ratified and announcedternational treaties on humauglis and basic freedoms” had
precedence over the law (national law) andendirectly binding, from June 2002 “announted
international treaties, to whose ratification Parliament has given its consent and by which the
Czech Republic is bound, form part of the legade”. The Constitution moreover expressly
contains the principle of precedence in the application of such international treaties when it says
that “if the international treaty specifies something different from the law the international treaty
shall apply”. If the law is at variance with the international treaty which forms part of the legal
code of the Czech Republic then all thosewapply the law must give precedence to the
international treaty. If the variance is such that it does not allow for the effective exercise of the
rights set forth in international treaties, subjects may have recourse to the Constitutional Court tc
seek cancellation of the law, other legagulations or their specific parts.

5. In addition to this change to the Constitution (art. 10), the Constitutional Court acquired
new powers - it can now decide on a proposal terevne compliance of an international treaty
with the constitutional order befortis ratified (art. 87, para. 2)The authorization to submit a
proposal for the review of inteational treaties conipnce with constitutioridaw before their
ratification lies with the President of the Repupéiccertain number of mernats of Parliament or
senators or chamkzeof Parliament. If the Constitutional Court identifies variance between the
constitutional law and an international treaty this variance can be removed only by changing the
constitutional law of the Czech Rablic, thereby creating the padstity for ratification, or by
refraining from ratifying the relevant international treaty.
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6. Some rights protected under the Covemare affected by the Czech Republic’s
accession to the European Union (hereindfter’‘EU”) on 1 May 2004. These concern chiefly
rights whose holders under the Covenant can balgationals of theaaty State. Member

States of EU, or community law, also acknayge these rights for the nationals of other
member States. They concern, for example, the right to vote and be elected to the European
Parliament, the right to vote and be elected poegentative bodies at the local level or the right
of access to a public functidn.

7. From 2000 to 2004, the Czech Republic ratibedigned the following international
treaties linked to the observance afitis guaranteed by the Covenant:

— European Convention on the Adoption of Children (No. 58);

— European Convention on the Recognitiow &nforcement of Decisions concerning
Custody of Children and on Restoaatiof Custody of Children (No. 105);

— Amendment to article 43, pegraph 2, of the Convention on the Rights of the Child;

— Hague Convention on the Protection ofil@ten and Co-operain in Respect of
Intercountry Adoption;

— Hague Convention on Jurisdiction, Applitathaw, Recognition, Enforcement and
Co-operation in respect of Featal Responsibility and Measures for the Protection of
Children;

— Declaration of the Czech Republic pursutmarticle 14 of the International
Convention on the Elimination of ARorms of Racial Discrimination;

— Optional Protocol to the Convention on thgRs of the Child on the involvement of
children in armed conflict;

— Convention for the Protection of Human Bgsrand the Dignity of the Human Being
with regard to the Application of Biologgnd Medicine (No. 1649nd the Additional
Protocol thereto (No. 168);

— Third Protocol to the General Agreement Privileges and Immunities of the Council
of Europe (No. 28);

— European Convention on the Legal Staiti€hildren born out of Wedlock (No. 85);

— European Convention for the Protectioriradividuals with regard to Automated
Processing of Pepsal Data (No. 108);

— European Convention on the Exaeeiof Children’s Rights (No. 160);

— European Convention on the Supeiisof Conditionally Sentenced or
Conditionally Released Offenders (No. 51);
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— Additional Protocol to the Conventiam the Transfer of Sentenced Persons
(No. 167);

— Protocol No. 13 to the Convention fitle Protection of Human Rights and
Fundamental Freedoms, concerningdbelition of the death penalty in all
circumstances (No. 187);

— Second Optional Protocol to the Interoatl Covenant on Civand Political Rights;
— European Convention on Nationality (No. 166);
— Convention on the Legal StatusRérsons without Nationality.

[I. INFORMATION RELATING TO ARTICLES1TO 27
OF THE COVENANT

Articlel
Right to self-determination (para. 1)

8. During the monitored period of 2000-2004, theeze no changes relating to the right to
self-determination. Information on the statusroforities in the Czech Republic is given in the
commentary to article 27.

Right to dispose of natural wealth and resour ces (para. 2)
9. During the monitored period of 2000-2004, therere no changes in the Czech Republic.
Territorial guarantee of rights (para. 3)

10. During the monitored period, there were vhanges in the State border between the
Czech Republic and neighbouring States. In ba#ies, the Czech Republic concluded a treaty
on changes to State borders with Austria and Germany.

11.  The reason for the change in the Statddrdoetween the Czech Republic and Austria
in 2001 was the administering of joint State bosde border waterwaythe construction of
roads and servicing of buildings. These changes were effected in order to minimize future
damage from floods and to improve tigricultural use of land around the border.

12. The reason for the changehe State border with Germany is the newly built motorway
bridge with border pass at Rozl/-Waidhaus. It was necessary to modify the State border so
that it should intersect the middle of the borderdpi@ransverse axis). This “division” of the
border bridge allows for its easy maintenameeluding the payment of the necessary costs.

13. In both cases, the interraatal treaties were odirmed by the addmpn of constitutional
laws® on changes to State borders, as requisethe Constitution of the Czech Repubilic.
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Article2

The State'sterritorial jurisdiction in matters guaranteeing
rights protected by the Covenant (para. 1)

14.  The rights and freedoms protected by tbegbant belong to all individuals in the
Czech Republic. The difference betweenvidlials in the Czech Republic depends on
citizenship and residential status. In the€zRepublic, citizenshig still differentiated
according to whether the individual is a natioofathe Czech Republior of another EU
member State. In deciding the individual’s residential stahesdecisive factor is whether he
has permanent or temporary residence énGhech Republic, if the individual is an
asylum-seeker, or if he has been granted refugee status.

15. In the Czech Republic it generally appliest tbo-called citizenship rights belong to
individuals who are nationals tife Czech Republic, and some of these rights are granted both to
foreigners - citizens of other EU membeat8s - and to foreigners from other Stafe©n the

other hand, some rights belonging to everyareebound to the individual having permanent
residence in the Czech Republiegardless of whether he izitizen of the Czech Republic,

another EU member State or whether he is a forefgner.

Application and effective protection of rights protected
by the Covenant (paras. 2 and 3)

16. In the Czech Republic, the core protection of rights guaranteed by the Covenant is
afforded by the courts. As stated in the initial report and the basic document, the judicial system
is based on the system of common justice and the Constitutional Court, whose role is not to
decide on rights, interests andightions protected by the right, but on the compliance of legal
regulations and decisions withetionstitutional order and the imational legal undertakings of

the Czech Republic. Since the end of 2000, thbuzleman has worked as an informal control

of State administration, although by no means allipggower. His core task is to monitor the
performance of State administi@tiin accordance with the principles of good administration.
During the monitored period of 2000-2004, nditosion was created in the Czech Republic

which would systematically be inwagd with human rights questions.

New judicial legidation, including the status of judges

17. Since 2002, a new Act on Courts and Judes 6/2002 Coll.) has come into effect in
the Czech Republic.

18. Due to a possible violation tife principle of the division of power into legislative,
executive, and judicial power, as well as thegdive right of the indiidual to have matters
heard by an independent court, the President of the Republic submitted a constitutional
complaint. He advised theo@stitutional Court that it should czel some provisions of the Act
on Courts and Judges (No. 6/2002 Coll.), concerttiegevaluation of thexpert competence of
judges, their mandatory inclusion in expert tragnin the Justice Academy and the exercise of
the State administration of courts. The Constndi Court agreed to the President’'s complaint
and cancelled the provisionstime Act on Courts and Judg®s.
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19. Regarding the evaluation of the expernpetence of duly appointed judges, the
Constitutional Court expressed the opinion that “... the challenged mechanism for reviewing the
expert competence of judges as laid downheyAct should be rejected and considered
unconstitutional on the grounds that it breaches timeipte of the division of power and the
related principle of judiciahdependence. This ... hasamconditional nature, excluding the
possibility of such a method for the intervemtiof executive power, as is presented by its
disproportionate share in the revieWthe expert competence of judgé$”’Regarding the
mandatory inclusion of judges in the Justice Academy, the Constitutional Court stated that
“... the establishment of the Justice Academy under the Act is justified with regard to the
function that it should fulfil in traiing probationers and other judics&thff. However, in relation
to the continual training of judges it can ynl. be understood as one of the many resources
freely chosen by the judges”.

New administrative justice™

20. From 1991 to 2002, the legal code of threnter Czechoslovakia and subsequently the
Czech Republic contained only the possibility of the partial judicial control of decisions of
public administrative bodies concerning rights abtigations. The courts could only review the
legality of the procedure involved in thesation of the decision by the body of public
administration, but could not formally pass judgeiman the merit of the case. Moreover, the
review of the legality of a decision by a bodypaiblic administration was only possible in those
cases where a legal claim was enforced according to the material national legal provisions. In
June 2001 the Constitutional Court by its deciSiealid as of the end of 2002 cancelled the

legal provisions for the review of the legalityadécisions by a body of public administration on
rights and obligations contain@upart five of the Civil Pscedure Code (No. 99/1963 Coll.).

The year 2002 was thus the final year whemhenone hand decisions by administrative bodies
could not fully be reviewed by an independent body, and on the other hand the Constitution of
the Czech Republic was fulfilled regarding the existence and functioning of the Supreme
Administrative Court.

21.  Administrative justice in the Czech Repulilioctions as a combined model, which

means that administrative courts - senates ofgsdy individual judges from regional courts -

form part of the common judiai system, but the Supreme Administrative Court exists as a
separate institution independent of the Supreme Court. Apart from the judicial review of
decisions by administrative bodies on rightdgl abligations, administt&e courts decide on

electoral matters and locadferendums and on matters ceming politicalparties and

movements. Administrative courts can al§eoprotection against further infringements by

public authorities, including the activity of méhistrative bodies. The Supreme Administrative
Court ensures the unity and legality of decisions in administrative justice; it decides on cassation
appeals, monitors and evaluategitimate decisions of regidraourts and adopts standpoints.

22.  Asfar as furnishing evidence is comsst, the court decides which of the proposed
evidence it admits, and may also admit other evidence. As regards cases, the court decides by
means of a judgement. In order to change the decision the court can use legal remedies -
cassation appeal and the reopening of the proceedings.
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23.  The cassation appeal is a legal remedy agaiegitimate decision by a regional court in
administrative justice, by which a partyttee proceedings or a person involved in the
proceedings can demand the cancellation o€thet’s decision. The cassation appeal is
admissible against every decisiomjess the law expressly rulesstbut. A cassation appeal can
only be submitted on enumeratively stated grouallseye all on the groundd alleged illegality
consisting in the court’s incorrect consideratiomdégal question in the previous proceedings.
A cassation appeal does not have suspenéfagte The Supreme Administrative Court may,
however, allow this at the complainant’s requesicassation appeal éecided by the Supreme
Administrative Court, usually without a hearinlj.must order a hearing if evidence is furnished,
and may order hearings if it regards them appate. If the Supreme Administrative Court
comes to the conclusion that the cassation appeal is justified, it will cancel the decision of the
regional court and return the matter for further proceedings. If the cassation appeal is not
justified, the Supreme Administiive Court will reject it.

24. A court may allow the reopening of proceggditerminated by a legitimate judgement at
the proposal of a party to the proceedings if en@k or facts have come to light which were not
or could not be admitted in the original prodiegs, or a differentlecision was reached on a
preliminary matter, and the resoltthe reopened proceedings may be more favourable to the
party. Proceedings can only be reopened apaidscision issued in a proceeding on protection
against interference by an administrative badyg in cases of political parties and political
movements. A submitted proposkles not have suspensorfeet, although the court may
admit it at the party’s request. The couryé&nerally bound by the applied grounds of the
proposal. The court decides on allowing the reopeaf proceedings by means of a resolution.
If the reopening of proceedings is legitimatpgrmitted, the court continues in the proceedings
on the original proposal. In addition to the duelings of fact which existed at the time of its
original decision, it will admit new evidencaddecide on the original proposal. The new
decision replaces ¢horiginal decision.

25. Initially, the competence of courts in adisirative justice was not known to the public
in certain cases, and this resulted in complaints being submitted against decisions of
administrative bodies to the Supreme Court, Whgassed them on materially and locally to the
relevant administrative court$. These cases are now sporadic.

Changesin the possibilities of enforcing decisions of international courtsand to
recommendation No. 6%/

26. During the monitored period of 2000-2004ticism of the Czech legal code from the
Committee and other internationantrol bodies focusing on the protection of human rights was
aimed at the absence of legal means for new hearings of cases in which these international
control bodies found breaches of internationgalaindertakings in human rights matters on the
part of the Czech Republic. As a constitutionahptaint is considerethe final national means

for the protection of rights, the Czech Repubkcided to resolve the new hearing of cases after
the decision of an international court on a breafdnternational legal undertakings by means of

the Act on the Constitutional Court (No. 182/1993 QolAt the proposal of individuals, the
Constitutional Court thus passes new judgements on matters of rights in the light of the decision
of an international court. However, the change in the Act on the Constitutional Court does not
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allow this generally but only in criminal cases, and thus rules out the possibility of reopening
proceedings in cases which have not been Haatlde criminal courts, i.e. in cases where the
individual has defended his rigtitsadministrative judicial ceedings or civil proceedind.

Failureto respect rights protected by the Covenant according to decisions of other
international control bodies

27. During the monitored period, the Czeclp&aic was criticized in three judgements

issued by the European Court of Human Rights (hereinafter the “Court”) for breaching the right
of an individual to be judged within an adequate time span or released from custody during the
proceedings if he is in custody during the cowfseriminal proceedings. The court justified its
decisions by stating that the length of cugttm the complainants exceeded an adequate time
span, and therefore that bodies active in crimpmateedings did not proceed in these matters
with special care, and the criminal proceedings thus registered certain delays.

28. Most of the Court’s judgements regagdthe Czech Republic concern a variety of

aspects of the right to due process, and particularly the right to judicial proceedings on civil
rights and obligations or on the justification for the length of criminal proceedings within an
adequate time span. In 28 judgements, thetGaaided that the Czedkepublic had breached

the individual’s right to judicial proceedings on rights and obligations in an adequate time span,
and in 3 judgements decided on the same matter regarding the length of criminal proceedings. |
seven cases, the Court concluded that the GRephblic had not allowecbmplainants to have

their case heard by a court. In three case thut stated that the Czech Republic had breached
the right of access to a common court, which regkein action for rights and obligations to be
heard in civil proceedings on the grounds of a real or assumed legal impediment. In two cases
the Court found breaches of various aspects of ¢t 1o due process, firstly in the principle of

a judicial hearing of an action in administratjudicial proceedings and secondly in the right of
the individual who is a party to judicial prockegs to express his opinion on evidence used by
the court in the proceedings. The judgementthe length of judicial proceedings also

criticized the Czech Republic for the abse of effective national legal remedy.

29. In five cases, the Couwsttriticism concerned the Constitinal Court’s approach in
evaluating the fulfilment of conditions for submitgi constitutional complaints. Three of them
concerned the relation between appellate revieivgerdinary legal remedy), whose hearing the
Supreme Court could reject on grounds of dison, and constitutionalomplaints, which can

only be submitted to the Constitutional Court after exhausting all legally defined means for the
protection of a right? In the remaining two cases the Court concluded that the Constitutional
Court had considered a carelessly drayrconstitutional complaint too formally.

Development of national legal remedies and constitutional complaints

30. The Act on the Constitutional Court (No. 182/1993 Coll.) made it possible for an
individual to submit a constitutional complaint after exhausting all legal remedies. However,
this condition did not sufficiently distinguishtideeen ordinary and extraordinary legal remedies,
which resulted in problems of dpgation and in relation to poedural methods, which arose in
the period following the adoption of the Act thre Constitutional Court, i.e. after 1993. For
example, in exhausting the appellate review as a legal remedy for which the admissibility



CCPR/CICZE/2
page 10

depends in each case on the discretion and dedsitye court, it is thus not entirely dependent
on the will of the individual as a party to the pgedings. It is thus not possible to make the
right to lodge a constitutional complaint conditibnéthout exception, nor in order to enforce it
can the time limit for lodging a constitutional complaint be applied.

31. This situation was also criticized by Beurt because the Constitutional Court rejected
the constitutional complaint on the grounds thatcomplainant had not exhausted all legal
remedies, or because the complainant hathgtéd an extraordinary legal remedy which was
turned down, and the 60-day limit for the submission of a constitutional complaint had already
passed since the previous decistbrA case is also known where the constitutional complaint in
the same matter was first rejected becauselhlegal remedies had ba exhausted, and after

this error had been remedied the Constitutional Court rejected the subsequent constitutional
complaint because it was submitted too late.

32.  This situation resulted in a change toAlseon the Constitutional Court, which has been

in force since April 2004 (No. 83/2004 Coll.). istamended the specifielationship between

the appellate review and the constitutional complaint so that, with the exception of reopening the
proceedings, it was made clear that an individuast submit a constitutional complaint not only
within the normal 60-day time limit, but also before a decision has been issued on permitting the
extraordinary legal remedy, i.e. the appellate review.

33.  The change to the Act on the Constitngil Court (No. 182/1993 Coll.) was preceded by

a communication from the plenum of the Citm&ional Court (No. 32/2003 Coll.) on a change

in its procedure in the event of a constitutionahptaint running parallel tan appellate review

to which there is no legal entittement. Fr8rkebruary 2003 to 1 April 2004, the Constitutional
Court thus proceeded so that in the evertroéxtraordinary legal remedy being submitted the
constitutional complaint was considered admissditer the decision on the extraordinary legal
remedy, with the exception of a decision on the reopening of proceedings. The 60-day time limit
for the submission of a constitutional complaiammenced on the delivery date of the decision

on the extraordinary legal remedy, with the exception of the reopening of proceedings, regardless
of the method of the decision on the extrawaidy legal remedyThe Constitutional Court

justified this step as a response to the criticisom the Court. The aforementioned change to

the Act on the Constitutional Court is thus beneficial for individuals.

Extraordinary legal remediesin civil proceedings, their influence on the principle of
exhausting all legal remedies and theright to effective legal remedy

34. Since the beginning of 2001, the change in the Civil Procedure Code (No. 99/1963 Coll.,
amended by Act No. 30/2000 Coll.) introduced into civil judiciary proceedings the possibility for
the Supreme Court not to substantiate decisions not to permit appellate review in civil judicial
proceedings (sect. 243c, para. 2). It was thusilplesfor the Supreme Court not to substantiate

its decision when it rejects apgellate review as an extraordinary legal remedy. Although one

of the reasons for introducing this rule wastid delays in judicial proceedings, the
Constitutional Court focused on the question oéthier this possibility in the Supreme Court’s
procedure “ ... adequately eliminates examples of high-handedness in the application of the
right ...” and whether the limitatioof the appellant’s right to knotine reasons for the rejection
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of his appeal actually serves the intended purpebkih is to speed up judicial proceedings.
This essentially thus restet assessing the proportionalitytlween the speed of judicial
proceedings and any limitation of the party’s riglaisd the substantiation of this procedure.

35. Of those arguments supporting the opinionttatdoes not result in an infringement of

the rights of the party to the proceedingsg, thaterial argument can be mentioned that the
Supreme Court “ ... always reaches a prelamynconclusion on whether the case ... of the

appeal court on the legal side is of esisd importance and thus important for the

decision-making activity of cots in general, and not only for a specific instance ...”. From
arguments of the system, the Supreme Court stated for example the fact that the proceedings di
not involve ordinary but extraordinary legal redgeand that a judicial system of first and

second instance was considered adequate abppeedings then took place before a court

which is already a third instance.

36.  According to the Constitutional Court, fifisation for limiting the appellant’s right to

the speed of judicial proceedings in deciding on the appeal was inadequate because the rejectio
of an appeal was only justified by referemaehe provision of the Civil Procedure Code

(sect. 243c, para. 2) which makes it possiblgferSupreme Court not to substantiate the
rejection of an appeallThe appellant thus does not have the possibility of learning why the
Supreme Court did not considée matter a question of fundamanegal importance. If the
matter is submitted to the Constitutional Courther European Court the Supreme Court thus
finds itself in a position where it has to additionalybstantiate its decision to reject. The
Constitutional Court also pointed out that thisimdy the case in civil judicial proceedings
because the court always offers substantidi@h in decisions on appeals in criminal cases
according to the Code of Criminal Procesl(iNo. 141/1961 Coll.), and in proceedings on a
cassation appeal at the Supreme Court according to the Administrative Procedure Code
(No. 150/2002 Coll.). The party to the proceediisghus treated differently according to the
type of judicial proceedings. The Constitutal Court thus did not find grounds for this
inconsistent procedure and with effectfr® April 2004 cancelled the possibility that the
Supreme Court may not have to substantiate the rejection of an appeal in civil procgedings.

Proposal to define thetime limit for executing a procedural act as a protection against
delaysin judicial proceedings

37. From the beginning of 2002, when it came into force, the new Act on Courts and Judges
(No. 6/2002 Coll.) only permitted a complaint todamitted as a protection against a court’s
inactivity or delays in the proceedings. This is generally resolved by the chairman of the court
against whose employees the complaint is directed, and the chairman of the superior court if the
complaint is directed at the chairman of an inferior court. If the complainant does not agree with
the method of settling his complaime may have recourse to the Ministry of Justice as the

central body of State administrative justice.

38.  This complaints system, however, was naable for ensuring aeffective judicial

remedy against a court’s inactivity or delays in proceedings. Therefore, from the beginning of
July 2004, the Act on Courts and Judges was amended (No. 192/2003 Coll.) so that an individue
who considers that the court is handling his ¢asHectively, or if there are delays in the
proceedings, can submit a proposal to the doutthe time limit to be specified for executing a
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procedural act. This proposal may be submhiktg every party to the judicial proceedings
regardless of whether these are civil, crimingw@dministrative proceedings. The party to the
proceedings may submit the proposal for spedaifyire time limit for executing a procedural act

if in his opinion his complaint has not been settled in a common complaints regime. The
superior court decides on the gé&stproposal within 20 days. If this court decides that there has
been a delay in the proceedings it shall sefesser court a time limit within which it must
continue the proceedings.

39. In order to settle a complambout a court’s inactivity the eirman of the superior court
has 1 month and 20 days to take a decision @pthposal to set a time limit for the execution of
a procedural act. Under the Act on Courts and Judges, the party to the proceedings who
considers that there have been delays in obtajnitigial protection foihis rights can now count
on the judicial hearings of the case continuwithin two months of the complaint being
submitted concerning the inactiviof the court. This timémit can only be longer if the
chairman of the superior court does not sucte@itaining the documents for deciding on the
complaint about delays necesstrsettle the complaint wiith one month. However, the
complainant must also be informed of this.isTimas significantly strengthened the preventive
element of protection against inactivity.

System changesin criminal justice®

40. In 2001, the Constitutional Court also addresiseaquality of injured parties in criminal
proceedingd® With effect from 23 February 2001 its decistboancelled the provision in the

Code of Criminal Procedure (No. 141/1961 Qalihich establishethequality between

damaged parties in criminal proceedings based on whether the proceedings were held in front of
a district or regional court (sect. 44, para. 2)hearings before a district court the injured party

had the right to attend proceedings; in hearingsrbe regional court, however, the court had to
consent to the participation of the injured party. The Constitutional Court stated that “it does not
consider the difference in the status of an injured party in proceedings before the stated courts -
in this regard - to be justified or reasonablgast, as in proceedings before a regional court so
proceedings before a district court can result in questions of State secrecy being heard, a serious,
complicated and wide-ranging criminal matteay be involved in which deciding on

compensation for damage may exceed the framework of the purpose of the criminal

prosecution ... . For this reason in particular the Constitutional Court concluded that the
consequences of the challedg®ovision led to unjustified equality for the party to the

proceedings in the enforcement of his rights in proceedings before a district and a regional
court”. Besides a breach of the prohibitmmdiscrimination, the Constitutional Court also

stated a breach of the rightjtmlicial protection and of rights.

41.  The status of injured padiand witnesses was also onehaf reasons for the change

in the Code of Criminal Procedure in 2004 (A. 283/2004 Coll.). Since the beginning of
July 2004, injured parties and wisses have been able to requetrmation on the release date
or escape of the accused from custody or @fctimvicted from prison. The intention is to
protect them, chiefly in cases of violent crimbere the culprit and évictim or witness know
each other.

42.  Since the beginning of November 2004, thed&the Czech Republic has also included
the European arrest warrant (change inGbde of Criminal Procedure No. 539/2004 Coll.),
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which for the first time permits a citizen oftiCzech Republic to be handed over for criminal
proceedings to another EU member State. Hewat expressly states that the Czech Republic
may only hand over its own citizen to another B&mber State upon fulfilment of the condition
of reciprocity.

43. Together with the introduction of therBpean arrest warrant the Czech Republic

resolved questions of lelgaelations with foreign countries eriminal matters. For example, the

new legislation allows for the extradition anchdang over of an individual - including a Czech
national - for criminal prosecution abroad, with the provision of legal assistance based on
reciprocity. If this does not exist, the pess follows the Code of Criminal Procedure.

Regarding the international prosecution of crimés itnportant that this should be a process by
which an individual can also be handed over or extradited at the request of international criminal
courts and tribunals, i.e. particular the Interational Criminal Couraand ad hoc criminal

tribunals set up by resolotis of United Nations bodies.

44. Since November 2004, the Code of Criminal Pdoce has also contained the right of the
Minister of Justice to waive @rison sentence or its remaindetlwe case of a convicted person
who has been or should be extradited to adar&tate or handed over to another EU member
State on the basis of a European arrest warfdmts right of the Minister corresponds to the
right of a court to waive a prison sentence oretsainder if the convicted person has been or
should be deported. If the extradition, handingraw deportation cd convicted person to a
foreign State does not go ahead, or if thegeextradited, handed over @eported returns, the
court shall decide on his obligationderve the remainder of his sentence.

Article3

Equality of men and women in enjoying rights
guaranteed under the Covenant

45.  As regards women'’s participation in leagbodies of parliameaty political parties,

there are no significant differences between right- and left-wing political subjects. The main
problem is the fact that women do not attain gegitions in the party hierarchy, and therefore
have a lower proportion in ¢hselection of candidates.

46. At the end of the monitored period 2002-2@@=re were 32 women in the Chamber of
Deputies of Parliam, or 16 per cent, and 10nf@le senators, or 12 per cent. The structure of
elected representative bodies in the Czech Republic during the monitored period according to th
criteria for the representation of women and men is illustrated by the following data.

Tablel

Structure of the Chamber of Deputies of Parliament by gender

Sex Candidates Elected
Number % Number %
2002 electiong Men 4 472 73.70 166 83.00
Women 1596 26.30 34 17.00
Total 6 068 100 200 100
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Table?2

Structure of the Senate of Parliament by gender

Sex Candidates Elected
Number % Number %
2000 elections |Men 134 83.7 23 85.2
Women 26 16.25 4 14.8
Total 160 100 27 100
Men 142 84.52 24 88.89
2002 elections |Women 26 15.48 3 11.11
Total 168 100 27 100
2003 Men 13 92.86 2 100
supplementary| Women 1 7.14 0 0
elections Total 14 100 2 100
2004 Men 11 91.67 2 100
supplementary| Women 1 8.33 0 0
elections Total 12 100 2 100
Men 173 83.98 23 88.46
2004 elections |Women 33 16.02 3 11.54
Total 206 100 26 100
Table 3
Structure of regional councils by gender
Sex Candidates Elected
Number % Number %
2000 elections| Men 6 060 78.13 578 85.63
Women 1 696 21.87 97 14.37
Total 7 756 100 675 100
Men 6 148 74.00 573 84.89
2004 elections| Women 2161 26.00 102 15.11
Total 8 309 100 675 100
47. In municipal and town councils the propantiof women is higher than in regional

councils. At present, women k®&up 22.7 per cent of municipaouncils (in the 2002 elections

their proportion was 22.6 per cent).

Table4

Structure of municipal councils by gender

2002 elections

Sex Candidates Elected
Number % Number %
Men 139 504 72.30 48 335 77.34
Women 53 426 27.70 14 159 22.66
Total 192 930 100 62 494 100
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48. In the 2004 elections to the Europeari®aent 19 men werelected and 5 women
(or 20.8 per cent).

49. Of the 18 members of the Government, two women are currently

ministers (16.6 per cent), who run the Minysvf Education, Youth and Sport and the
Ministry of Information Technology. As fas local politics is concerned, there are no
female governors in the regioffsalthough women do hold the position of deputy governor.

Article4
Principleof limiting rights

50.  The possibility of limiting certain human rightssituations of genekshreat is twofold -
in crisis military situations anih crisis non-military - civil - situations. In the monitored period
of 2000-2004, there were no changes in the posgibiliimiting certain human rights - in crisis
military situations, as opposed to the possibility of limiting certain human rights in civil
situations’’

So-called crisis situation

51. Procedures enacted to resolve crisi@sdns of general threat are called crisis
management. The crisis management systenomelspgo varying degrees of crisis intensity by
announcing three levels of so-cdllstate of crisis, which are divided according to the degree of
harmful consequences caused, the scope andateaof the threat according to which public
administrative body is responsible for the crim@nagement in the relevant situation. These

crisis states are: state of risk, state of emergency and state of threat to tffe Statsis
management proceedings that do metdite to the defence of tlkzech Republic are contained in

the Crisis Act (No. 240/2000 Coll.); only reasdasannouncing, maintaing and terminating a

state of emergency and a state of threat to the State are contained in the Constitutional Act on tf
Security of the Czech Republic (No. 110/1998 Coll.).

52. A state of risk is announced by the regional governor (in Prague by the city mayor) for a
maximum period of 30 days. The governor/mayor may only texd the period of maintaining

the state of risk beyond 30 days with the Gawgent’s consent. The governor/mayor announces
the state of risk either for the entire region or a part thereof as an urgent measure in the event of
natural disaster, environmentalindustrial catastrophe, accidemtother risk which threatens

human life, health, property or the environmelmt.such cases, the governor/mayor announces a
state of risk if it is not possible to avert tieeat through the ordimaactivities of a public

authority and bodies of the emergency services.

53. A state of emergency is usually announcethbyGovernment, either at the suggestion of
the governor/mayor, or at its own initiativ&he governor/mayor asks the Government to
announce a state of emergency if ih@ possible to avert the threatgat of a state of risk. If

the seriousness of the situation so requires, #te ef emergency can also be declared by the
Prime Minister. In this case, the Prime Ministeust also decide on the extent of the limitation
of basic rights and freedoms and on stiputatime type and scope of obligations. The
Government must then either cancel or comfivis decision within 24 hours. The Government
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announces the declaration of a state of enrmengto the Chamber of Deputies (the lower

chamber of Parliament). When declaring a state of emergency the Government states which
rights and freedoms will be limited, which obligations will be imposed and the period during
which the state of emergency will be maintained. The maximum term for a state of emergency
is 30 days, although the Government may formigiyninate it before this period ends. A state

of emergency may be repeatedly extended, adfhauwly with the agreement of the Chamber of
Deputies, which may also cancel it.

54. A state of risk and state of emergen@ythus civilian crisis situations which are
announced in the event or risk of an interneddlh to the State or amdnistrative district, and

which threaten lives, health, property, the envirentnand, in the case of a state of emergency,
also internal order and security.

55.  To complete the list of crisis situations, veed to briefly mention the state of risk to the
State. This has a specific, mixed character. It can be declared both in the event of an internal
risk or as a civil crisis situation, as well as a militerisis situation in the event of the risk of a
military threat. If it is announced as a civil crigigs the highest crisis situation. The right to

decide on its declaration or cancellation belomgly to Parliament, to which the Government
submits a proposal for the declaration or cantietiecof a state of risk to the State. Both

chambers of Parliament decide on the declaration of a state of risk to the State, and an absolute
majority of all members of each chamber is reggiito adopt the decision. If the Chamber of
Deputies is dissolved only the Senate shall demhe declaration or cancellation of a state of

risk to the State. A condition for the declaration of a state of risk to the State is that the potential
or actual risk must be capable of threatening the State’s sovereignty, its territorial integrity or
democratic foundations. kil other cases the state of riskthe State cannot be declared.

Extent of the limitation of rights and freedoms and stipulation of obligations

56.  When declaring one of the crisis sitaai measures can be ordered limiting rights and
freedoms and imposing obligations. The Crisis éaittains a list of the rights and freedoms that
may be limited, and a list of the obligations that may be imposed. The limitation of rights and
freedoms and the imposition of obligations isgble only in order to protect life, health,

property or the environment, where these are threatened by the crisis situation; adequate
compensation must be provided for these limitations. Limitations relate to the territory in which
the crisis situation has been declared. Other limitations of rights and freedoms and the
imposition of obligations cannot lokstinguished any further.

57.  The crisis situation can be terminatetiin ways: either through the expiry of the
period for which it was declared, or by decisajrthe responsible body before the expiry of
this period.

58.  The following rights iad freedoms can be limited:
— Right to personal immunity and immunity habitation during evacuation;

— Property and user rights;
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— Freedom of movement and abode;

— Right to peaceful assembly;

— Right to operate business activity which would threaten the crisis measures enacted o
interfere with or render impossible their implementation;

— Right to strike, if the strike would intiere with or render impossible rescue and
clearance work.

59.  As regards the limits for the obligations timety be imposed, the Crisis Act states that
work obligation, work assistance or the provisasdrmaterial aid can only be imposed if they
cannot be arranged on a contractual basissdheerned party placetearly inappropriate
financial and time @nditions on the crisis bodies, or reés performance and in the meantime
there is a risk of danger from delay. Accoglio the type of crisis situation declared, the
governor/mayor or the Government may:

— Order the evacuation of persons and property from the specified territory;
— Forbid the access, residence and movemepéisons in specified places or areas;

— Decide on the imposition of work obligati, work assistance or the obligation to
provide material aid in ordéo resolve a crisis situatiofi;

— Decide on the urgent completiontnfildings, construction work, terrain
modifications or the removal of buildings ander to alleviate or avert the threat;

— Order the mandatory reporting of a tengrgrchange of residence longer than
three days;

— Order the transfer of people in custodyserving a prison sentence to another prison,
or forbid the free movement tiese people outside the prison;

— Order the use of soldiers to execute crisis measures;

— Order the care of children and juveniles iktbare cannot be performed by parents or
legal guardians in a crisis situation;

— Ensure priority for stocks of children’sid health equipment and armed security and
fire rescue units;

— Adopt measures to protect State bordend, the residence of foreigners or persons
without Czech nationality;

— Arrange an alternative means of decidamgsocial security benefits and their
payment.
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Crisissituations during the floods of 2002

60. A true test of crisis magament and integrated rescue system in the Czech Republic
came with the floods of 2002. In July 2002, thegegaors of the South Moravian region and the
Vysaocina region declared a state adlifor part of their regions. The spreading of the floods led
on 12 August to the Prime Minister declarmgtate of emergency for 5 of the 13 regitinghe
Prime Minister declared the stadf emergency with effect until 22 August 2002, i.e. for 10 days.
The Government approved this measure on the following“d@wngether with the declaration of
the state of emergency, the Prime Mieistlso announced the following measures:

— The evacuation of individuals at risktime affected and threatened territories;

— A prohibition on access to and residence in an affected or evacuated territory, with
the exception of those persons who carryreatue and liquidation work according
to the instructions of the crisis teams;

— The possibility to impose work assistance and the obligation to provide material aid
to resolve the crisis situation;

— The performance of building modificatioasd field work and the removal of
buildings if essential for the alletian or prevention of public threats;

— Mandatory reporting of temporary changes of residence,;
— Use of persons obliged under civihgee to carry out crisis measures.

With the exception of ordering work obligation, the floods of 2002 thus led to the maximum
possible limitation of rights in a civil crisistgation according to national law, which also
corresponds to the internationaljédé commitments of the Czech Republic.

Other casesof limitation of rights

61. One of the first officials tdeclare a state of risk wdse chairman of the district
committeé® of D&gin on 29 January 2002 on the grounds of the direct threat of a sandstone
landslide on a residential area of the town tér$ko.

62.  There was also much debate about the liroitadf individual’s rights at the time of the
NATO summit in November 2002, when neither aestatrisk or other crisis situation was
declared in individual parts of the capital aifyPrague, neither preventive or subsequently.
Despite this, certain local ba$i adopted preventive measureSmiting individual’s rights
which required legal grounds. In the vicinity of buildings and areas occupied by the NATO
summit participants, the police established a dieadtaecurity zone and asked local bodies to
ensure the maximum limitation of the movememd aesidence of individals in these security
zones.



CCPR/CICZE/2
page 19

Article5

Principle of preserving the achieved standard of rights, principle of a minimum
standard of rights protected by the Covenant, prohibition of the abuse of rights
protected by the Covenant at the expense of therights of others

63. There were no changes in this area in the monitored period of 2000-2004. On the
contrary, the change in the Constitution of @&ch Republic on the pramy of international
treaties strengthened the protection of these rights from the moment that the Czech Republic
adopts such binding instruments. When aisigpcommitments, Czech law must comply with

the international treaty, i.e. it must at least not prevent the exercise of rights, unless these are
already guaranteed by a higher standard of protection.

64. The principle of forbidding the abuse oésjfied limits and of investigating their bases
and meaning is one of the basic principles of Czaeh It concerns the basic application rule
both for the creation of the law and for applioatpractice, including thexercise of individual
rights. During the monitored period of 202004 the Constitutional Court addressed these
principles in reaching decisions on severalahszof cases. The vast majority of these
concerned questions of accommodation, theésis of fines stipulated in administrative
proceedings and generally the right to judicial protection.

Article6
Right tolife (para. 1)

65. During the monitored period of 2000-2004 éheere no changes in the Czech Republic
in the protection of human life before birtRor almost 20 years, every pregnant woman has
been able, without giving a reason, to requestittificial termiration of a pregnancy up to the
twelfth week. The woman'’s decision is not botm@ny other consent, and the only reason to
refuse to artificially terminate pregnancy itheeat to the woman'’s life in individual cases.
Artificial termination of pregnacy is possible only for health reasons up to the end of the
twentieth week of the pregnancy.

66. The doctor only requires the consent of tgallguardian to artifial termination of a
pregnancy if the woman is younger than 16théf woman is aged 16-18 the consent of the legal
guardian is not required. In such cases, the legal guardian or the person responsible for
upbringing are informed of the medical operatighe artificial termintion of the pregnancy

after it has been performed. Artificial terminatiof a pregnancy is therefore the only planned
medical operation where the legal guardian’s conisemot strictly required if the patient is

under the age of 18, even though the medical operatifor health reasons. The major increase
in contraceptive methods since the beginninthef1990s means there has been a fall in the
number of artificial termiations of pregnancies, both foealth reasons and without health
reasons.

67. A fundamental aspect is the paymentasftdbutions to the public health insurance
system. These can be used to pay for aslfterminations of pregnancies only if the
termination is for health reasons. However, payments from public health insurance for medical
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care are only available to those women who h@arenanent residence in the Czech Republic,
regardless of their nationality, or, in the caséoreign women, who are economically active and
who contribute from their earnings to public health insurdhogll women who ask for the
artificial termiration of their pregnancy without heal#asons are obliged to pay for this
medical service. A woman'’s nationality is only kelat with regard to the statistical monitoring
of the number of artificial teninations of pregnancies. fotxmation on nationality does not,
however, make it possible to determine the bers of foreign women who travel to the

Czech Republic as touristsander to undergo anté#rcial termination of their pregnancy.

Table5

Number of artificial terminations of pregnancies, by nationality, 2000-2004

Number of artificial terminations of 2000 2001 2002 2003 2004
pregnancy/year
Foreign to end 12th week 111 130 158 156 106
national to end 24th week 23 12 19 15 12
Czech to end 12th week 5871 5324 4 894 4611 4 065
Health national to end 24th week 467 553 535 603 530
reasons Total 6 472 6 019 5 606 5385 4 597
Of which to end 12th week 5 98p 5 454 50p2 4767 41171
Of which to end 24th week 490 565 554 618 542
Foreign nationals 1959 2028 2115 2 005 1671
Other Czech nationals 26192 24481 234p1 21908 21[306
reasons Total 28151] 26509 25536 23913 22977
Total Foreign nationals 2093 2170 2292 2176 1789
Czech nationals 32530 303538 288b0 27122 25|785
Total of all artificial terminations 34623 | 32528, 31142 29298 2754
of pregnancy
68. In 2003, the lower chamber of Parliament betgadebate a bill on cancelling the Act on

the Artificial Temination of Pregnancy (No. 66/1986 CpllThe purpose of the bill was to
prevent the artificial terminatioof a pregnancy on the grounds that the conceived child had a
right to life. The termination of an alreadgnceived life would be possible only by a medical
operation that was intendedgave the woman'’s life. THall included the introduction of
culpability for performing an aridial termination ofpregnancy and guarantee of impunity for a
woman who asked for the artificial terminationppégnancy. The bill was, however, rejected at
the very beginning of the approval proceduf@e main reason was medical, as a prohibition on
the artificial termination of pregnancy would ratly result in an increase in crime from illegal
artificial terminations of pregnancy, but aso enormous rise in female ill-health (hip
inflammations, sterility, infertility, etc.) and a consequent major decline in the birth rate.

69. In the Czech Republic the protection of lifalso provided for by the penal law in terms
of crimes against life and health which maydoeenmitted intentionally (murder, murder of a
newborn baby by the mother) and as a resuiegtect or intentionally (harming health resulting
in death). Death may also be ttensequence of numerous other crimes.
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Prohibition of the death penalty (para. 2)

70. There were no changes in the CzZRepublic during the monitored period.

Article7

Protection against torture and cruel, inhuman or degrading treatment
or punishment (recommendations Nos. 14, 15 and 16)

Protection in criminal law against torture and cruel, inhuman or degrading treatment,
and recommendation No. 14* concer ning domestic violence

71. Protection against torture and cruel, inhuimadegrading treatment by a public authority
(section 259a of the Penal Code) has not chafigadthe state described in the initial report.
Likewise, there have been no changes in the legislation on the obligations and entitlements of
police officers in dealing with other individuatencerning protection against torture. Neither
was there any change in the concept ofgutidn against torture and cruel, inhuman or
humiliating treatment by private entities in the foofrthe crime of abusing a person in their

charge (section 215 of the Penal Code).
Table6

Survey of prosecutionsfor the crime of torture and other inhuman
and cruel treatment (section 259a of the Penal Code), 2000-2004

Phase of criminal investigation/year 2000 2001 2002 2003 2004
Suspicion of committing a crime - - 1 - -
Launch of criminal prosecution - - 1 - -
Charges brought - - 1 - -
Convictions - - - - -
Acquittals - - - - -

(Data from the Ministry of Justice; according to data from the Ministry of the Interior, however,
in 2002 no one was prosecuted or charged.)

Table7

Survey of prosecutionsfor the crime of abuse
(section 215 of the Penal Code), 2000-2004

Phase of criminal investigation/year 2000 2001 2002 2003 2004
Suspicion of committing a crime 166 172 320 192 233
Launch of criminal prosecution 147 181 182 171 16p
Charges brought 118 137 164 155 152
Convictions 75 83 102 95 104
Acquittals 26 14 18 40 35
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72. Since 1 June 2004, instances of the soetdlbenestic violence have new merits of the
case for the crime of abusing a person living shared apartment or house (section 215a of the
Penal Code}® Offenders can be punished with a prison sentence of up to three years. If the
crime has been committed in a particularly brutal manner, on several people, or if the offender
persists in this behaviour for an extendedqakrhe can be sentenced to up to eight years in
prison.

73.  The introduction of the casgerits was accompanied by the need to broaden the list of
aggravating circumstances to include peopla dependent status, such as juveniles under the
age of 15, pregnant women, the seriouslypiiople of advanced age or the infifn.

74.  This protection against torture and crughuman or degrading treatment on the part of
private entities will in future have also to include special assistance in the health and social
spheres.

I nspection and complaint systems - recommendation No. 16°® concer ning the setting up of
an independent inspection body to look into wrongs committed by public authorities

75.  The system for inspecting criminal and rmoiminal behaviour by police officers and
security officers is described in the Czédbpublic’'s statement on recommendation No. 16,
which the Committee obtained in 2002. Crirsesmitted by police officers have been
investigated by public prosecutors since 1 Jan8802, when a change in the Penal Code came
into effect®® The Public Prosecutor’s Office is not pafthe Ministry of the Interior, but of the
Ministry of Justice.

76.  An agreement was concluded on assistancesbattthie Chief Public Prosecutor’s Office,
the Police Headquarters and the Ministry ofltiterior Inspection with the aim of preventing a
dispute on the competence and powers inwblaecriminal proceedings and performing

activities essential to filling tasks in criminal proceedings concerning matters in which the
public prosecutor acts against police officeFie subject matter of the agreement is a more
detailed specification of the q@snsibilities for the actions involden criminal proceedings and

the performance of activities necessary for thi#ifuent of tasks by bodies active in criminal
proceedings, as well as the means by which theens or activities anealized if they fall

within the competence of a party to the agreement, particularly in cases where these actions or
activities should be performed for a pett the agreement at its request.

77.  The fulfilment of tasks retiag to investigations and ¢hsupervisory activities of the
Public Prosecutor’s Office in criminal proceedings against police officers was complicated from
the beginning by the lack of experienced pupliosecutors. An essential precondition to the
public prosecutor’s activities was therefore theeesgive assistance of the Ministry of the
Interior Inspection. In many districts, the inadatg staff levels resuliiein serious delays in
investigations. The Chief Public Prosecutetest that at present there are no fundamental
problems in fulfilling the agreement on assist&im applying practice. According to
information from the Chief Public Prosecutoeté are no serious doubts on the expertise of
public prosecutors who investigate crimes byqmobfficers, nor on the quality of assistance
between the investigating public prosecutors aedMimistry of the Interior Inspection and the
impartiality of their procedure.
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78. Investigations into non-criminal offenas@mmitted by police officers continue to fall
within the competence of the complaints and @tsion department of the Police Headquarters.
Persons may also address their complaintseroimg police behaviour to the ombudsman as an
independent inspection body, with the exceptbthose cases where the police proceed as a
body active in criminal proceedings. Under the Act on the Ombudsman (No. 349/1999 Coll.),
this police role in criminal proceedingsastside the ombudsman’s competence and comes
under the supervision of the relevant public prasac(see above). lall its other activities,
however, the police’s activity falls entirelyitin the competence of the ombudsman. The
complaints that the ombudsman receives, andiwdre directed at the police, are very
wide-ranging and reflect tH&road scope of police powefs.

79.  As the initial report states in relation to thgpection of security officers, and the settling
of complaints about their behaviour, secuatficers are employees of the municipality
(municipal authority), and not a State body. #as reason, if involveth criminal proceedings
their status is identical to that other individuals. A non-crimal offence is thus dealt with
directly by the mayor/chairmanf the municipal authoritygr the member of the council
entrusted with the management of the municipal police, in the same way as a labour-law
violation. The specification of procedure in segltomplaints concerning security officers is
thus within the competence of every municipality. The municipality is liable for any damage
resulting from a violation by aesurity officer, i.e. injured p#es should request compensation
for damage from the municipality, and ricim the relevant security officer.

80.  All members of the Prison Service employethe prevention and complaints section in
remand prisons and prisons, andmbers of the Prison Service employed in the prevention
section of the inspection departmién the Prison Service’s general directorate, including the
manager of this section, are entrusted by Pr&awice bodies with performing police actions in
fulfilling tasks in criminal proceedings, and irethinvestigations proceed like police bodies
under the Code of Criminal Proceedings.

81. Like the relevant police body, these membétbe Prison Service investigate suspicions

of criminal activity among Prison Service memhbearsdividual prisons, apart from the director,
deputy director and the manager of the prevention and complaints section. Criminal acts of
which the aforementioned people are suspectedhealirector, deputy director and the manager

of the prevention and complaints section inwmtlial prisons, are investigated by the prevention
section of the general directorate’s inspatiilepartment. Cases of suspected criminal

behaviour by a member of court security or a member of an escort are investigated by employee
of the prevention and complaints sectiorha prison where the Prison Service member was
employed.

82.  When criminal proceedings are launched withaim of clarifying and verifying facts
suggesting that a crime has been committed, the police body shall immediately draw up a recorc
in which it states the factual circumstanceswbich it is launching te procedure, and how it

came to learn of them. Within 48 hours aflahing the criminal pra&edings, it shall send a

copy of the record to the public prosecutor aftsb inform the inspection department of the

Prison Service’s general directoréte.
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83.  The directors of remand prisons and prissmesresponsible for the reception, recording

and the correct and timely settlem@f complaints of a non-crimah character against members

of the Prison Service. The directgeneral performs this procedwith regard to employees of

the Prison Service general directorate. Agdihector general and posa directors can entrust

the investigation into complaints to other employees, they entrust this responsibility, as in the
case of criminal misconduct, to employees from the prevention and complaints section in prisons
and remand prisons, and employees from the contpls@ttion of the ingetion department at

the general directorate in the Prison Servig#.the aforementioned directors follow this

method to settle complaints against their own staffhe event that another employee has been
entrusted with the investigation, decisionscomplaints are made lilgeir subordinates.

84. Between 2000-2004, there were no chang#ésinules on settling complaints (neither
by Government decree nor by an instructiothefdirector general). Within the Ministry of
Justice, inspections in the Prison Service argezhout by the general inspection department
(prison section) and the internal audit section.

85.  The Czech Republic is preparing tolgetr system of external and independent
inspections of places that contain or may contain persons who are deprived of their freedom or
whose freedom has been limited, regardless oflven¢he individual’s legal regime has been
established by a formal decision of a public authority, or whether the limitation of freedom
comes as a result of being dependent omptbeision of care. The inspection should be
performed by the ombudsman. The amendrteetiie Act on the Ombudsman broadens his
material and staff powers to make systematic preventive visits, during which he will ascertain
how individuals are treated. The authorizatomperform visits should relate not only to

facilities run by a public authority (usually priss, hospitals, facilities faliens, police cells),

but also facilities run by private entities (e.g. social care institutions and hospitals). Here, the
Czech Republic proceeds from the principle ef @éldmissibility of tolerated illegal actions by

the State, for the State’s commitment to preveritire and inhuman or degrading treatment or
punishment is not limited to the State/public spheThe aim of the proposed amendment is to
strengthen the protection of persons placed in a variety of facilities from torture and cruel,
inhuman or degrading treatmént.

Dignified treatment of peopleresident in social careinstitutions and health institutions

86. People residing in various types ofiabcare institutions, and people who are

hospitalized, can be seen sui generis as people with limited freedom. It is therefore essential to
pay special attention to respecting their hurdigmity. The Czech Republic does not have a
unified or any other system governing thesepbe's rights and obligations which would also
include an inspection system. The situation réigg social care institutions should be resolved

by extending the ombudsman’s agenda, as well gsdparing a social services act that would
include an inspection mechanism for respecting chiefly the rights of people in these social
institutions.

Theinvolvement of individualsin medical and scientific resear ch

87. In the Czech Republic, scientific researclpeaople is performed according to the rules
of providing medical care. If the researclimanced from public budgets the decision on their
provision is made by the Ministry of Healthits internal grant agency on the basis of an
application for research project financing.
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88. People for research are most commorigcsed from the ranks of patients whose
illnesses and medical tteaent correspond to the matters bestgdied. If healthy individuals

are required for the research group to act as a control group, these are usually selected from
healthy volunteers. The reasons for excludingppefrom the research or control group may be
that their ailment/iliness does not correspond to tha@ys needs, or because their state of health
Is not such that they could be included in¢batrol group of healthy people. Other reasons may
be age, the locality in which they live, employment, sex, etc.

89. People in both the research and contrmligs must give in writing their detailed and
informed consent to their participation in the research. For research financed from public
budgets the informed consent proposal is alwaysstigated by the Ministry of Health’s internal
grant agency where a research project on peoplariof a project. The quality of the informed
consent is first judged according to whether pihoposal accords with the problem being studied
and whether it fully and correctly informs individs®f the priorities and possible risks of the
investigation. If the informed consent lackubstantiation the pegt will be rejected.

90. The instruction includes chiefly informari on the research goals and reasoning on why
the person examined should be included in t@gof monitored people. The instruction must
also include a description of all procedures and acts that will be performed on the individual, and
the benefits to be gained from inclusion in gneup, as well as any potential risks. In the

research itself, the specific instruction on theasure performed is udlyamade by a doctor,

who is in direct contact with the inddual from the research or control group.

91. In cases that negatively affect a persbealth compensation should be sought through
the courts, either in civil proceedings for canpation for damage, or in criminal proceedings.

Recommendation No. 15* on police behaviour towards minorities, above all ethnic
minoritiesand foreigners

92. In relation to police work with minoritieg)e Ministry of the Interior and the police

have since 2003 implemented tdational Strategy for Police Wk with National and Ethnic
Minorities* The strategy introduces in police structure three basic preventive instruments for
police work with minorities:

(@) Police activity plan in relation to national and ethnic minorities;
(b) Contact officer for issues of minoriti€s;
(c) Police assistant for work in socially excluded Roma communities.

All these mechanisms exist to help the police communicate more effectively with minority
communities and better solve chiefly latent criminality, which directly affects minorities. They
should also help improve the trust betweenphblice and minorities, and prevent racial and
ethnic stereotypes, xenophobia amtlerance inside the police.

93. The contact officer i@n employee specialized in the fiaf police work with minorities.

His main task is to mediate contact and communication between minorities and the police. He
should assist in resolving possible confliatsl @erious offences connected with the life of
minorities and offer members of minorities help in solving specific problems. He also acts as a
consultant in resolving all matters that, from a police perspective, concern minorities.
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94. In areas with large minority populations therkvof contact officers for minorities can be
supplemented by the so-called police assistahtsspecialize in working in socially excluded
localities populated chiefly by people with ethmnorities. Police assistance is a range of
services that enable the inhabitants of socially excluded localities to contact and communicate
with the police. The aim of the police assistants’ work is to help the police eliminate crime
connected with the lives of inhabitants from socially excluded localities, covering both crime of
which these societies are victims and crimes that they themselves commit.

95. In addition to these practical measuresptiiee also focus on educating police officers
on working with minorities, with training boflor new recruits and police officers in active
service. Special courses are organized fticpofficers who work in regions with large
minority populations. A priority for the newo years will be traimig police managemefft.

Article 8
Protection against servitude and slavery (paras. 1 and 2)
Recommendation No. 13" - human trafficking

96. For the Czech Republic, human traffickis@ relatively new phenomenon. During

the 1990s, the Czech Republic changed fromgoaisource country for human trafficking,
gradually becoming a target country. Traffigdin people (above afomen) and organized
prostitution are chiefly the concern of Russian-speaking and Bulgarian groups, which are active
throughout the Czech Republic, most often alirgborder with Germany and Austria, as well

as in Prague. In recent times, the police hagerded an increase in the number of women

from Eastern Eurofgas well as Viet Nam and China, who are forced into prostitution in the
Czech Republic, or are transported throughGhech Republic to other countries in Europe.

97. In the Czech Republic in November 2002, Bmoject for the prevention, suppression and
punishment of trafficking in peop] particularly women and childréhereinaftethe “Project”),
was officially launched. The Project was dgesid by the Centre for International Crime
Prevention of the United Nations Office fdrug Control and Crime Prevention for the

Czech Republic and Poland as a part of theb@lProgramme against Trafficking in Human
Beings. The aim of the programme was, inter alia, to gather data on human trafficking in the
Czech Republic, assess the difeness of adopting measuesd evaluate the level of
institutional cooperation in coungs of origin and transit artdrget countries. The data

collected helped in the development of a system for protecting victims and witnesses of human
trafficking in the Czech Republic. Its introdian is expected to improve the prevention,
investigation and presution of this crime.

98. In September 2003, the Czech Republic atbiite National Strategy for Combating
Trafficking in Human Beings for Sexual Exglation. The document is the first comprehensive
material on human trafficking to be adopted aovernmental level, armbntains a report on the
situation concerning such trafficking in the Czech Republic and a list of measures that the
Government should implementihis respect. It also @fludes the Programme Support and
Protection Model for Victims of Human Trafficking, which was tested as part of the Project
from March 2003 to May 200%.
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99. The Programme for the Support and Ptaeof Victims of Human Traffickin is
contained in the National Strateto Combat Human Trafficking. The system for supporting
and protecting victims of human trafficking isreently in its third year in the Czech Republic,
and so far more than 30 victims have been included in it. The Programme’s aim is to provide
all-round support to victims dfuman trafficking and to help bodies active in criminal
proceedings to detect criminal activity and prosecute the offenders.

100. Victims who live illegally in the Czech Repuatare issued by the Aliens Police with
temporary visas for the duration of the criminalgeedings against the offenders. After the end
of the criminal proceedings, the victim may obtain permanent residence on humanitarian
grounds. Victims issued with these temporasasimay work and haeecess to health care
paid for from public funds.

101. All victims included thus far in the Pragnme have cooperatedth bodies active in

criminal proceedings, and some of them have also appeared as witnesses in court. One of the
victims obtained permanentsidence in the Czech Repubtin humanitarian grounds. A
problematic issue is the practical application of the monthly time limit in which the victim must
decide whether to cooperate with the relevaties. This question should receive greater
attention in the futuré:

102. As part of the preparation of the NatioBahtegy for Combating Trafficking in Human
Beings for Sexual Exploitation the police carried out research with the aim of ascertaining the
dynamics in the development of prostitution and related phenomena. They focused particularly
on street prostitution and prostitution offered in night and erotic clubs. All other forms of
prostitution are far more difficult to chart.

103. The street prostitution scandhe Czech Republic is changeable and not homogeneous.
It occurs practically all over the countrifhe street prostitutioscene is practically

uncontrollable. With very few exceptions, prostitutes are in the power of pimps. Many of these
women are definitely trafficked not only fromralad to the Czech Republic and vice versa but
also within the territory of the Czech Republierostitutes come from an ever broader range of
countries. In addition to women who are Czeakionals, erotic clubs also contain a high
percentage of foreign womeikome nightclubs are ethnically homogeneous and specialize in
girls’'women from specific reghs and countries. In additi to street prostitution and

prostitution in clubs, so-called hotel and apartment prostitution is becoming increasingly
widespread, as is escort service prostitutiorer@lyirls/women are taken to apartments, guest
houses and hotels according to the client’s prior order.

104. The actual number of offenders involvedhe trafficking of people and children

(sections 246 and 216a of thenBeCode) is difficult to monitor as human trafficking is

prosecuted under several otpeovisions of the Penal Codeg. the crime of pandering,

kidnapping, harming somebody’s health, blackmail, limiting somebody’s freedom, deprivation

of freedom, abducting somebody adicand others. The statistlaspt by the courts and public
prosecutors on human trafficking (sect. 246) tafficking in children (sect. 216a) help us
determine how many offenders traffickedmen aged over 18, and female children under 18.

The statistics do not, however, monitor whether they are trafficked for the purpose of prostitution
to foreign countries or from abroad.
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105. Issues of human trafficking figured proemtly in the amendment to the Penal Code
(No. 134/2002 Coll.) from July 2002. The amendment introduced a change in the definition of
the case merits of the crime of human traffigkinThe crime’s case merit has been expanded so
as to protect not only women but also otherviatlials. The new definition also introduces the
term “sexual trafficking”. This applies only trafficking for sexual purposes and thus does not
cover trafficking for other purposes, such as foreddur, slavery, practices similar to slavery or
removing bodily organs. Compared to firevious legislation, which only considered

trafficking from the Czech Republabroad to constitute traffickg, the new definition punishes
both trafficking abroad and from abroad. It dawt, however, cover human trafficking in the
Czech Republic. The current definition of trene of human trafficking is thus not in
accordance with the internationally accepted ddim of human trafficking. This shortcoming
should be remedied by the n&gnal Code, which also contams$erm for another form of
exploitation.

106. At present, an Act on the Regulation of Batson is being prepared, the main aims of
which include separating legal and illegal prostitution and making it easier to identify people
who are abused and trafficked. It is very difficult to separate voluntary prostitution from forced
prostitution as people prostituting themselves are for various reasons extremely reluctant to tell
the police anything. The importance of sudjigkation in combating human trafficking and

forced prostitution is clear - ef€tive State regulation, backed up by the crucial strengthening of
police powers and those of other authoritiesudd eliminate the space for criminal activity in

this field.

Prohibition on forced labour (para. 3)
Compulsory work in crisis situations

107. Since 2000, an entirely new integrated resgaem has existed in order to resolve the
so-called crisis situations. If a certain level o$isris declared all ingliduals can be required to
provide work assistance and mandatory labour.

108. After declaring a state of emergenc@®2 because of the floods, the Government
decided to employ the army for rescue purposesll, 8,000 soldiers were employed, together
with military technology. Six militaryescue units are includedtime integrated rescue system

in order to help in remedying the consequermdarmtural disasters, transport accidents and other
unforeseen events. Every year, these military units intervene in roughly 50 incidents, and their
members perform this work as their profession.

Cancellation of civilian service asa result of theintroduction of a professional army

109. The introduction of a professial army has led to the cafiagon of civilian service as
an alternative for those who on grounds of consaen faith refuse to perform military service.

110. General military duty was retainedtside peacetime, i.e.tanes of threat to the State

and at times of war. Those who refuse to fulfil their military duty are liable for work duty
according to the Act on the Defence of the Czech Republic (No. 222/1999 Coll.). The Act
defines work duty as “the duty of natural perstorsessential periods to perform specific work
tasks, which are necessary to ensure the State'sagest a time of risk to the State or in time of
war, and which these natural persons are obliged to perform in the place and according to the
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needs of ensuring the defence of the Statebagdnd the working hours stipulated in labour-law
relations”. Under the new Defence Act (N&5/2004 Coll.), work duty is, however, addressed
to all those who refuse military service.

111. The only court case partly concerning prohibition on forced labour was a case

of 40 soldiers performing basic military servicgince 2003, these have sought payment from
the Ministry of Defence of the minimum remuneoatifor work for every month of service in the
armed forces reduced by the salary paid thusTaey base their claim on the need to secure the
minimal living standard for them and their famdlitnroughout the period of military service, and
stated that their activity in the armed servidess not chiefly concern training to defend the
country, but is rather work securing the intdrrunning of the armed services, for which the
remuneration for the scope of their waslclearly disproportionate to the minimum

remuneration guaranteed by 1&.

112. The court of first instance and the appealto@jected their request for remuneration in
the amount of the minimum wage on the groundsithatidition to their salary, the State also
provided them with food, accommodation, clothargl transport costs, thereby ensuring for
them an adequate standard of living. Theisaddodged an appeal with the Supreme Court
(extraordinary legal remedy).

Work performed by prisoners

113. Work performed by prisoners is voluntary, @andoners cannot be forced to work as part
of their sentence, i.e. without right to remunemafior work, or required to work as an obligation
even with remuneration. During the momé@d period of 2000-2004, there was still insufficient
work for those prisoners who are able to work.

114. Work for prisoners is organized by the widiial prisons. Work placement forms part of
the prisoner treatment programmrisoners are placed in work by a committee made up of
expert employees from the prison. Prisons allopat®ners to work not only in view of their
expert skills and knowledge, but also so thatwibek corresponds to thestate of health. The
following types of work were arranged for prisoners:

— Internal prison operations (kitchen, laundry, etc.);
— Prison manufacturing work areas andlets of economic activity;

— On the basis of a contracitiv parties who are interestedprisoner’s work and offer
them employment.

115. Remunerated work is impant for prisoners as they can earn money needed to
compensate damage that occurred from the crime for which they were convicted, and to pay for
their stay in prison:

Article9
Right to freedom and personal security (para. 1)

116. In Czech law, the limitation of an individusafreedom is recognized chiefly in criminal
law. It is usually punished by detentionimprisonment, protective treatment and protective
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education, deprivation or limitatn of freedom by police bodies or disciplinary punishment in

the army”® This does not include situations where persons are placed in various institutions
de jure more or less voluntarily, whether due &rtpersonal situation ¢&, health, physical or
mental handicap) or to measures implemented by the institution limiting their freedom de facto.

Table8

Survey of places containing people with limited freedom de facto or dejure,
type of inspection and definition of their legal statusinspection

Institution/place Reason for deprivation/ Inspection body Act regulating lega
containing limitation of freedom status of persons
persons depriveg Formal Actual Internal External With .“m'ted/
of freedom or deprived of
with limited freedom, or also
freedom external inspection
Police cell e Detention Police bodies an®@mbudsman Conditions:
(Ministry of the Ministry of the e Police Act
Interior) Interior* Inspection:
e Act on
) Ombudsman
e Detainment Conditions:
e Arrest e Penal law
e Delivery to - - e Police Act
place of Inspection:
imprisonment Not legislated
Police stations | e Attendance Police bodies andOmbudsman Conditions:
(Ministry of the | (identity Ministry of the e Police Act
Interior) verification, Interior* Inspection:
explanation) e Acton
) Ombudsman
e Limitation of Same inspection| Same inspection| Conditions and
freedom of bodies body inspection:
movement of Same laws
aggressive
people
Remand prisons e Decision of e Public e Ombudsman | Conditions:
(Ministry of criminal court on prosecutor e Body for the | e Act on Custody
Justice) custody in e Prison Service| social and legal | Inspection:
criminal protection of e Act on Public
proceedings children** Prosecutor
e Acton
Ombudsman
e Act on Social ang
- Legal Protection of
Children
e Act on Custody
e Decision of Same inspection| Same inspection| Conditions and
criminal court on bodies bodies inspection:
custody based on Same laws
sentence of
judicial
deportation
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Institution/place
containing

Reason for deprivation/
limitation of freedom

Inspection body

status of persons

Act regulating legal

[72)

—

persons deprived Formal Actual Internal External with .“m'ted/
of freedom or deprived of
with limited freedom, or also
freedom external inspection
Prisons e Decision of e Public e Ombudsman | Conditions:
(Ministry of criminal court to prosecutor e Body for sociall Act on
Justice) impose a prison - e Prison Service| and legal Imprisonment

sentence protection of Inspection:

children** See remand prison

Facilities for the | @ Decision of Police bodies andOmbudsman Conditions:
Detention of Foreign Police Ministry of the Aliens and
Foreigners (administrative Interior* Immigration Act
(Ministry of the | body) on Inspection:
Interior) detention before Act on Ombudsmal

administrative

deportation -

e Extension if an Same inspection| Same inspection| Conditions and

application body body inspection:

lodged for Same laws

asylum before

administrative

deportation
Asylum facilities| @ Quarantine in | Actual Police bodies andOmbudsman Conditions:
(Ministry of the |reception asylun]impossibility | Ministry of the Asylum Act
Interior) facilities of accommod-| Interior* Inspection:

e Rejection of

ation outside
asylum facility

Act on Ombudsmal

—

Same inspection

Same inspection

Conditions and

private bodies body inspection:
accommodation Same laws
after transfer to
residential
asylum facility
Social care e Judicial Dependence | Administrative Conditions and
institutions decision on on provided | bodies of the inspection:
(Ministry of protective or care individual No legislation
Labour and institutional facilities*** -
Social Affairs) | education in a
social care
institute
Health facilities | @ Placement in | Dependence |Administrative | Ombudsman Conditions and
(Ministry of health facility on provided |bodies of the only for people |inspection:
Health) against the care individual for whom the No legislation
person’s will facilities**** court has ordered
e Court decision protective Conditions and
on grounds for treatment inspection:

placement in a
health facility

e Court order for|
institutional
protective
treatment

No legislation

Conditions:
No legislation
Inspection:

Act on Ombudsmal
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Table 8 (continued)

Institution/place

Reason for deprivation/

Inspection body

Act regulating legal

children only in
relation to
specific children

containing limitation of freedom status of persons
persons depriveg Formal Actual Internal External With .“m'ted/

of freedom or deprived of

with limited freedom, or also
freedom external inspection
Education e Court decision| Decision of e Bodies of e Ombudsman | Conditions:
facilities on protective legal guardian| administrators of| e Public e Acton

(Ministry of education individual prosecutor institutional or
Education, including order facilities**** e Body for the | protective

Youth and of precautionary e Czech School | social and legal | education

Sport) measure Inspection protection of e Act on Social ang

Legal Protection of
Children
e Education Act

Inspection:
e Acton
institutional or
protective
education
e Act on Public
Prosecutor
e Court decision Same inspection| Conditions and
on protective bodies inspection:
education Same laws
including order
of precautionary
measure
Military prison | e Imposition of Inspection of the| « Ombudsman | Conditions:
(Ministry of disciplinary Ministry of Partly the Act on
Defence) prison sentence Defence Military Service

- (Chief Inspector
for the Protection
of Human
Rights)

Inspection:
Act on Ombudsman

*

Internal inspection mechanisms in the Ministry of the Interior function in parallel inside
the police and the Ministry of the Interior. Wever, they focus on general inspections and do
not address in greater detail the legal stafysersons deprived of or limited in freedom.

*%*

The body for the social and legal protection of children performs only a limited
inspection: for juveniles in custody and impnegd, and for children who are cared for by their
mother in custody or who are imprisoned.

*%k%k

Under his inspection powers over the Mstiy of the Interior, the ombudsman performs
inspections of institutions for detaining foreigners and asylum institutions. The management of
refugee institutions, which are run by asylum institutions and the police, which runs institutions
for detaining foreigners, are subordinede¢he Ministry of the Interior.

*kkk

These internal inspections, performed ufydy the institution’s administrator (region,
municipality, Ministry - see introduction) are hovegwsed to inspect health and hygiene rules
and the financial managemerithaugh not to inspect the observance of the legal status of
persons who reside in the institutions.
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117. The Czech Republic does not have a bagiytiould perform a sgematic external
inspection of places that contain persons igdedrof or limited in feedom, and which would
also be independent.

Problems of external independent inspections of placesthat contain per sons deprived of or
limited in their freedom

118. Under the Act on the Public Prosecist®ffice (No. 283/1993 Coll.) the Public
Prosecutor’s Office supervises the observandeg#l regulations (not only acts) in the
following places: for custody, imprisonment, protective treatment, protective or institutional
education, and other ples where personal freedom is ligémited. The Public Prosecutor’'s
Office supervises certain places where it inspects the observance of legal regulations.

119. With the exception of social care instiats and health facilitee the ombudsman’s
activities also take in places where persons majepeved of their freedom. As an inspection
body, the ombudsman is entitled to talk to passdeprived of anliimited in their freedom
without the presence of other people.

120. One of the few places that is subject spattion both by the Public Prosecutor’s Office
and the ombudsman is educatiofaalilities providing institutionabr protective education. The
conditions for this type of deprivation or limitation of freedom are stipulated by the Act on
Institutional or Protective Edutian in Educational Facilities (N 109/2002 Coll.). If, however,
institutional or protective eaation takes place in social care institutions, the Act, and
particularly its provisions on the rights aoldligations of these people/charges and on the
conditions for residing in educational facilities, do not apply. As a result, neither does the
supervision of the Public Bsecutor’s Office apply, with the exception of the mandatory
supervision of the body for the social and legal protection of children over institutional or
protective education, if this is performedsiocial care institutions, although again only in
relation to specific children and not the whole institution.

Groundsfor general deprivation or limitation of freedom by police officersunder the
Police Act

121. Inthese cases the limitation of freedomeiatively brief, which means it should not
exceed 24 hours for non-punitive limitation and 72 hours for punitive limitatidrhis is why
there are lower demands on conditions of depgaowatr limitation of freedom in police stations,
including police cells, than in institutions where people are subjected to longer deprivation or
limitation of freedom.

122. As an individual may thus be deprivacdr limited in freedom in police stations,

including cells, both for punitive and non-punitiperposes, the information on the grounds for
non-punitive intervention in a person’s freedorsteed here, and information on reasons for
punitive intervention are given in the text to paragraph 2. An individual may be deprived of or
limited in his freedom in a police station, includinging placed in a pice cell outside criminal
proceedings and custody or imprisonment in the following cases:

— Attendance in order to issue an exmtion - Section 12 of the Police Act
(No. 283/1991 Caoll.);
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— Attendance in order to verify identitySection 13, paragraph 5, of the Police Act;
— Restricting the movement of an aggresgperson - Section 16 of the Police Act;
— Detention - Sections 14 and 15 of the Police Act.

123.  Since 2002, the amendment to the Policé®Aets expanded the reasons (sect. 14) why a
police officer can detain someone by placing hira police cell. In addition to detention due to
the fact that the individual directly threatens bwn or other people’s lives and health, threatens
property, tries to escape duriaiendance and damagesdefiles the policstation premises, or
insults other people in the police station, thevidiial may, regardless of age, be detained if
apprehended when committing an act that magdnsidered a misdemeanour, or in the case of a
child under 15, for behaviour that has the signs ofime. In both new cases, the condition must
be fulfilled that there is good reamsto believe that the individualgll continue in this unlawful
behaviour or will impede the detection of the incident. If a juvenile aged 15 to 18 is detained,
the police are obliged to inform the legal guardiahich is usually a parent or other person who
is responsible for the child’s upbringing. If the detained child is under the age of 15, police
officers shall inform not only the legal guardian but also the body for the child’s social and legal
protectionz’ In all cases the police is obliged to write an official report on the detention. The
law of the Czech Republic does not state théhowof informing the detained person of the
reasons for his detention.

124. Police officers restrict theawement of an aggressive person by handcuffing them to an
appropriate object for a maximuof two hours. Someone whoBeedom has been limited in

this way usually is not placed in a police é8lINeither can a person attending in order to issue
an explanation be placed in a police cell, unless he tries to escape during the atféndance.
protocol on the issuing of an explanation must be written immediately and after it has been
finished the police must release the individualaarned. Compared with placing someone in a
police cell, both cases could teé&re involve far shorter limitains of freedom (not lasting

more than a few hours). Since the Police Agutates conditions of residence only for people
placed in police cells the legislation does rmtlg to these two types of limitation of freedom.

Reasonsfor placing somebody in afacility for the detention of foreigners beforetheir
administrative deportation

125. The building of facilities for the detentionfofeigners led to sharp criticism from the
European Committee for the Prevention of Tartand Inhuman or Degrading Treatment or
Punishment following its inspection visit ile Czech Republic in 1997 his international
inspection body commented abaleon the conditions for detaig foreigners before their
deportation in police cells, where there waglady regime whatsoever and no legislation
concerning the rights of the detained pedpl&he detention of foreigners before their
administrative expulsion thus took place under tmeeskegal regime as for people placed in a
police cell. Since the beginning of 2000, the Aliens and Immigration Act (No. 326/1999 Coll.)
has thus included both the formal existence of facilities for the detention of foreigners and the
rights and obligations of persons placed in thasnwell as the rights and obligations of staff.
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126. Police issue a decision in administrative pealings on the placement of a foreigner in
facilities for the detention of foreigners befaheir administrative geortation. However, the
foreigner may be placed in the facility from the time he is delivered a written decision on the
administrative deportation, drhe refuses to accept the decision. A foreigner may be detained
for purposes of administrative deportation only if éhisra risk that he will threaten the security
of the State, present a serious risk to publieoor frustrate or impede the enactment of the
decision on administrative deportation. Théedéon may not exceed 180 days from the time
the individual’s personal freedom is limited. The detained foreigner must be informed of the
possibility to submit a petition for a judicial rew of the legality of his detention. In the
proceedings, the court decides on the durationeotitention or orders the person’s release if
the grounds for detention are dismissed. The foreigner is entitled to submit the petition at any
time during the course of the detention, anddaso repeatedly. The detention must be
terminated, even without a coulecision, if the reasons foretlioreigner’s detention cease to
exist.

127. From the beginning of 2000 to 30 June 2001, the police were obliged to instruct
foreigners in their native language or a laage which they could understand. If this was

not possible, the police would omit the task and write a report on the matter. With effect from
1 July 2001, the amendment to the Aliend &mmigration Act (No. 140/2001 Coll.) regulated
the police’s obligation so that instead of not affg instruction and recording this fact in a

report, the police now have to instruct foreigrfersnally by giving them a text on instruction in
the following languages: Czech, English, Frer@@arman, Chinese, Russian, Arabic or Spanish.
Since 2003, the Foreign Police also informs foreignéthe possibility of a judicial review of

the legality of their detention, of the pds$ity of submitting a petition for the launch of
proceedings for their release from detention angbibimitting an asylum request in the detention
facility for foreigners. The Foreign Police carry out these tasks by means of the “Information for
Foreigners”, which comes in a variety of languafje$his measure means foreigners are better
informed about their procedural rights. Dhgithe monitored period of 2000-2004, the decision
(its form) on placement in a strict regime was aailable in writing, ad foreigners were not
informed of the reasons that led to the deci§fon.

Reasonsfor placing peoplein asylum facilities

128. Since 1 January 2000, asylum-seekers havaeeotobliged to reside in asylum facilities
throughout their asylum proceedings, and do not tieed/inistry of the Interior's agreement to
leave the facilities. After completing identifiton, medical examiti@n and quarantine the
asylum-seeker may leave the asylum facilities and apply for residence outside. The facility is
only obliged to report this.

129. Since the beginning of 2004, the Czech Republic has been preparing an amendment to
the Asylum Act (No. 325/1999 Col®j,which responds to the Ediirectives and Protocol on
providing asylum to citizens of EU member Stafedhis excludes from asylum proceedings

all citizens of EU mmber States, and suspends asylum proceedings on grounds of the
inadmissibility of the request. An asylum-seeker is thus obliged to remain in asylum
proceedings until being transported to theémber State that is due to consider his
application®’
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130. Like other States, the Czech Republic hasrange care for children-asylum-seekers not
escorted by a legal guardian, as well asrathddren-foreigners not escorted by a legal
guardian. In 2002, a concept was preparedhfe placement, education and upbringing of
children with a language barrier, includinglasn-seekers-minors not escorted by a legal
guardian®

131. Its main purpose is to create a comprehereaind appropriate system for caring for these
children which would prepare them for possible permanent integration in Czech society. In
June 2004, operations began of a special fafiityhe institutional and protective education of
children-foreigners. The facility is part of the system of facilities for institutional and protective
education.

Table9

Survey of the number of asylum-seekersunder the age of 18
unaccompanied by an adult relative

Monitored item/year 2000 2001 2002 2003 200¢
Number of Total 446 364 283 157 94
asylum-seekers undef Under 15 31 43 14 26 7
18 without an escort | 15-18 415 321 269 131 87
Submission of asylun Total 265 127 124 60 54
requests in facilities | Under 15 14 9 4 1 0
for the detention of | 15-18 251 118 120 59 54
foreigners
Submission of asylun Total 178 237 158 90 35
requests in asylum | Under 15 14 34 10 20 5
facilities 15-18 164 203 148 70 30

Reasonsfor placing and holding a person in a health facility against their will

132. Between 2000 and 2004 there were no chandke grounds, approach or conditions for
placing and holding a person in a health fac#igainst their will. From 2001, the reasons for
placing a person in institutional health care expafidednclude people infected by a human
immune deficiency virus, people with abdomitgihoid and para-typhoid, or people with
chronic viral inflammation othe liver type B and C.

133. Following the decision of a criminal courgalth facilities can also contain people for
whom the court has ordered institutional protextreatment. This the criminal court orders
alongside or in place of a sentence if it findst tthe convicted person’s personality will be better
served by such treatment rather than a senteflms.is commonly the case for persons who are
not able to bear the consequences of their criminal behaviour, or who committed a crime in a
state of reduced responsibility. However, ¢thieninal court cannot ipose protective treatment

if the convicted person’s reducsthte of responsibility was dte having taken an addictive
substance, either intentially or unintentionally.
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134. Under the decision of a civil court, individuate placed in health facilities if they have
been limited in or deprived of their legal capalijue to their excessive use of narcotic
substances. The court only orders treatrimenases where treatment can be expected to
positively affect the person’s state of health in such a way that he does not have to be limited in
or deprived of legal capacity.

Groundsfor placing a child in protective or institutional upbringing

135. A child may be placed in &ducational facility eithemnder the decision of its legal
guardian or by decision of a court. Thesficase involves the child’s actual limitation by
decision of the guardian (usually parents)jle&vthe second case inwas the formal limitation
by a court, either criminal orwal. The court either ordeisstitutional upbringing or imposes
protective education. The court will order indiibmal education in cases where this is in the
child’s interest, usually in casesaf unsuitable family environment.

136. The court imposes protective education within criminal proceedings as a protective
measure under the Act on Juvenile Responsilfdityynlawful Acts and on the Judiciary in
Juvenile Matters (No. 218/2003 Coll.) in the eviatt the imposition of institutional education
Is not sufficient. Protective educatibas rather the character of a sanction.

Table10

Survey of the number of children with institutional
and imposed protective education

Monitored item/year* 2000/01 2001/0p 2002/03 2003/04 2004/05
Number of children with ordered 6 097 5930 6 012 5970 6 354
institutional education

Number of children with imposed 97 93 86 84 94
or protective education
Number of children placed in 75 84 62 45 63

educational facilities by decision
of the legal guardian

Number of children in educational 7 333 7222 7270 7 205 7 59(
facilities - total

* Data is not available for the calendaar but for the school year, which in the
Czech Republic lasts from 1 September ofdhlendar year to 30 June of the following
calendar year.

Imposition of disciplinary prison sentence

137. A disciplinary prison sentence is a spegfinishment of a limitation of freedom as in
the monitored period 2000 to 2004 it could b@ased by a superior officer on a soldier
performing military servicé® It was an administrative, not a judicial decision which could limit
freedom for up to 14 days. A disciplinary prissentence could only be imposed on soldiers in
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basic military service for up to 14 days, and on reserve soldiers on military training for up to
4 days; a disciplinary prison sentence caulder no circumstance loaposed on female
soldiers. Neither can a disciplinary prison sentence be imposed on soldiers - members of a
professional army. Even before the beginrohg003 a soldier could appeal against the

imposition of a disciplinary prison sentence when the full system of administrative justice began
to function in the Czech Republic, although thisyanvolved the review of the legality of the

procedure by which the disciplinary prisomtnce was imposed. During the monitored
period 2000-2004 no administrative complaint was lodged against the decision to impose a

disciplinary prison sentence. Disciplinary prison sentences were served in military prisons set up

in ordinary military units.

Table11

Survey of the number and total capacity
of military prisons, 2000-2004

Monitored item/period 1.1.2000- | 1.5.2003- | 1.10.2003- | 1.4.2004- | 1.10.2004-
30.4.2003 | 30.9.2003 | 31.3.2004 | 30.9.2004 | 31.12.2004
Number of military 25 11 9 6 1
prisons
Total capacity of 230 100 78 49 10
military prisons
Table 12
Survey of the number of disciplinary prison
sentences imposed, 2000 to 2004
Monitored item/period 2000 2001 2002 20083 20(
Number of prison sentences imposep 2 300 1915 549
A_verage Iength of prison sentences Data not 4.2 3.5 2.7 2.06
imposed (in days) available
Proportion of prison sentences to total 13 10 8 2
number of sentences (in %)

Protection of personal freedom in criminal law

138.

Like many other rights and freedoms, persfseadom also enjoys protection in criminal

law. The Penal Code covdrsth the limitation of personal frdem (sect. 231) and deprivation
of personal freedom (sect. 232). However,gbeial deprivation or limiteon of freedom also
occurs in the commission of many other crimes, which is why the person found guilty is
commonly also convicted for otherminal acts (so-call parallel crime).
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Table13

Survey of prosecutionsfor the crime of limiting personal freedom
(section 231 of the Penal Code) for the period 2000-2004

Stage of criminal investigation/year 2000 2001 2002 2003 2004
Suspicion of committing a crime 0 0 0 0 0
Launch of prosecution 0 0 0 0 0
Bringing of charge 1 1 0 0 0
Conviction 0 0 2 0 0
Discharge 0 0 0 0 0
Table 14
Survey of prosecutionsfor the crime of depriving a person
of their personal freedom (section 232 of the Penal Code)
for the period 2000-2004

Stage of criminal investigation/year 2000 2001 2002 2003 2004
Suspicion of committing a crime 0 0 0 0 0
Launch of prosecution 0 0 0 0 0
Bringing of charge 1 1 0 0 0
Conviction 0 0 2 0 0
Discharge 0 0 0 0 0

Informing personsdeprived of or limited in their freedom (para. 2)

139. For purposes of criminal matters, a persow Ineadeprived of olimited in his freedom
by being placed in a police cell in the following ca&es:

— Detention - Sections 75 and 76 of thedé of Criminal Procedure (No. 141/1961
Coll.);

— Arrest - Section 69 of thed@le of Criminal Procedure;

— Transportation to serve a prison sentenSection 321, paragraph 3, of the Code of
Criminal Procedure;

— Escort from custody or prison by polio#ficer to perform procedural acts.

140. The period and content of instructions fpeesson deprived of or limited in their freedom

by the police depends on whether the police act in the criminal proceedings, i.e. whether the
person has been detained or arrested, or whether it concerns the limitation of a person’s freedon
outside criminal proceedings through their detention in a police cell or their essential presence at
a police station, e.g. to ascertain identity.
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Instruction by the police of therightsand obligations of personsdeprived of or limited in
freedom, communication of thereasonsfor the intervention in personal freedom and
information on recommendation No. 17 concer ning people who have been detained”

141. Instruction on procedural rights of persplaced in a police cell and whose freedom has
otherwise been limited comes before the beginning of questioning, both for the police approach
in criminal proceedings and outside such proceedings, irrespective of whether the person
guestioned has limited freedom (eletion, arrest), or is only submitting an explanation.
Documentation of the instruction forms part of fike and is thus viewable. The fact that the
instruction on rights forms part of the file (pvool on the questioning), and is not a separate
form, means that the person wadseedom has been limited cankegp it, although he can ask
for a copy of the protocol on the questionifRecords of people who do not speak Czech always
record in writing that they were instructed in a foreign language. Since 2003, in cases of
deprivation or limitation of freedom by the policecriminal proceedings, all police departments
have used forms that contain written instimes on rights in the most commonly spoken
European languagé$. Moreover, since 2004 every police officer has had the possibility of
using the Police Headquarters website to downfoads with instructions on rights for people
deprived of or limited in their freedom English and German. Regional police

administration® that border with neighbouring states h&wens in the relevant language of the
neighbouring State. If the incident invohegerson who does not speak any of the mentioned
languages there will always be an interpreter for the language that the person states.

142. From the very beginning of the limitationfodedom, not until before the questioning,

the form of written instructions on rights, both procedural and substantive, appears the most
suitable solution both for people who speak Czauth for people who are also deprived of
freedom outside criminal proceedings. Fos tleason, at the turn of 2004/2005, the Police
Headquarters prepared forms offgyiinstructions on rights and adghtions for persons placed in
police cells. The written instructions should baitable in Czech and foreign languages. Police
officers will give the instructions to people placed in police cells.

143. Inrelation to the rights and obligationsaadetained person who is placed in a police cell
and who is suspected of committing a crime, theradment to the Code of Criminal Procedure
(sect. 76, para. 6)in January 2002 provided greater deaaitl also broadened the procedural
rights of a detained suspect. His rightlmose a defence counsel and gain his advice during
detention was expanded to include the rigtgpgeak with the defen@®unsel during detention
without third parties being present. Also tlas police body, the police officer must not only
instruct the detained person of these rightsatgad make possible their full enforcement.

Detained persons who have aldg been charged with committing a crime and who are placed in
police cells are instructed in their rights at the time they obtain the decision on the launch of the
prosecution. Like detained persons undsepgon, since January 2002 all law enforcement
bodies must instruct the accused of his rights grovide him with the full possibility to enforce
them. These chiefly concern the:

— Right to choose a defence counsel,

— Right to speak with defence counsel without the presence of a third person;
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— Right to ask to be questioned in the prese of the defence counsel, although he
cannot consult with him on how to answeguestion that has already been asked; and
the

— Right to request that the defenarinsel attend other procedural acts.
Groundsfor arrest and custody’’

144. The grounds for detention and subsequenépiaat in a police cell are described in the
initial report. The person suspected of committirgime learns of the gunds for his detention
from the protocol on questioning, as under the Gudériminal Procedure (sect. 76, para. 3) the
police are obliged to state these grounds in tbopol. This obligation does not apply if the
detained person has already been chafyed.

145. In the period 2000 to 2004, legislation on tleugds for arrest did not change. Because
the purpose of arrest is to get the accused b#fereourt, which is obliged to hear the arrestee
immediately, the formal grounds forrast are stated in the court ordier arrest. Arrest is made
by the police, who are obliged to instruct the pararrested of their rights, but not to inform
them of the grounds for the arrest. The lathef Czech Republic therefore does not impose the
formal obligation to communicate the grouradsarrest on any law enforcement body.

146. Under the amendment to the Code ai@ral Procedure (Act No. 265/2001 Coll.) in
January 2002, the grounds for custody (sect. 67) have undergone the following changes. In
addition to specific facts that walimeet certain grounds for custodythese grounds must now

also be based on the specific acts of the adcpseson. Regarding the decision on whether to
place the person in custody and its duration, thetds now also limited by having to consider

not only the matter in hand and the degree of the accused’s participation but also other measure
that would achieve the effect of custody withthé accused actually being taken into custody.

The Code of Criminal Procedure explicitly rule out the possibility of custody for persons
prosecuted for deliberate criminal activity, &ss the upper limit of the sentencing guideline
exceeds two years, or for a crime committedulyh negligence, unless the upper limit of the
sentencing guidelines exceed three years (sect. 68, pAtaCanditions have thus been

tightened up for placing the accused in custody. The accused or the defendant is informed of th
grounds for being placed in custody in the decision on custody.

147. In 2004, the Constitutional Court consideredright of the accused to be heard during

the court’s decision-making on remaining in cugtodrelation to the right only to be prosecuted

or deprived of freedom on grounds and by a wetipulated by the law and in relation to the

right to a judicial review of the tglity of the deprivation of freedoff. The Constitutional

Court stated that the approach of the ordinary courts, which does not give space for the accused
to be heard during proceedings on remaininguistody, is isolated because it does not respect

the principle of giving precedence to international tredfiasd is therefore not in accordance

with the Constitution. According to the Constiiunal Court it is therefore necessary for the
ordinary courts to change their approacil to adopt the established and unambiguous
interpretation of the right tojadicial review of the legality of deprivation of freedom. The
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Constitutional Court also found that, becausthefpublic prosecutor’s role in criminal
proceedings, the decision of the public prosecto leave the accused in custody does not
correspond to the principle of impartiality andi@pendence of the review of the decision on
deprivation of freedom. The Constitutional Coexpressed the opinion that decision-making on
leaving the accused in custody is by its nature the decision-making of a court of first instance,
i.e. it should also be in open coffttThe Constitutional Court thus concluded that the failure to
respect the right of the accused to be hdarthg decision-making on remaining in custody
represented an inadmissible deprivation of freedeinich is at variance with the stated rights.

Length of limitation of freedom (para. 3) and
information on recommendation No. 18**

148. The length of detention may not exc@dchours from the moment of the limitation of
freedom, not from the time the person is placed in a police cell, i.e. including possible prior
limitation of freedom omovement on grounds of aggressiororing attendance in order to

issue an explanatidhi. After this time has expired, the police must release the individual. There
is no exception to this rule of the maximum l#ngf detention, on theontrary, if the grounds

for which the individual was detained cease to exist the police must release the individual
immediately and not wait for the period to expire.

149. The length of detention and arreist not change in the period 2000-2394.

150. An important change was made to thggslation on the duration of custody. The
amendment to the Code of CriralrfProcedure states that saled collusion custody (sect. 67b)
may last for no more than three months, with the exception of cases where the accused has
already influenced witnesses or accomplices, or otherwise frustrated the investigation of facts
important for the prosecution. The length of odstis graded according to the gravity of the
crime for which the accused is prosecuted. Thad tength of custody in criminal proceedings
may not exceed:

(a) One yeatr, if the prosecution is for are which can be dealt with by a single
judge - i.e. with a sentencing guideline not exceeding five years (sect. 314a);

(b) Two years if the prosecution is focame which can be dealt with in the first
instance by the senate of a district or regi@aalrt (sects. 16 and 17), and where the crime is not
particularly grave and deliberate or a crimevitnich an exceptional sentence can be laid down;

(c) Three years, if the prosecution is for a particularly grave and deliberate crime
(sect. 41, para. 2); and

(d) Four years if the prosecution is for a crime for which an exceptional sentence can
be imposed (sect. 29).

One-third of the total time of stody is taken up in preparatggoceedings and two-thirds in
proceedings before the court.



CCPR/CICZE/2
page 43

Table15

Survey of the number of persons placed in custody from 2000-2002 and 2003-2004 in
relation to the change in legislation on the duration of custody and itsinspection

Legislation valid Legislation valid
Monitored item/year up to 31.12.2001 from 1.1.2002
2000 2001 2002 2003 2004
Average length of custody (in days)* 253/106 265/107 267/108 237/163  227/97

Number of people in custody - 4 583 3884 3409 3262

Number of people released from 648 626 380 332 345
custody upon request

Number of persons released from Data not available

custody after a complaint has been
met for non-release from custody

Number of persons released from 81 107 150 121 112
custody on expiry of the period

laid down by law

* The stated figures are divided according to whether the district or regional courts
decide on custody.

151. Since January 2002 it has not been possible to substitute custody with a moral bond by a
credible person or civic associatith Substitution of custody by means of a financial guarantee
(bail) is now also understood as an activetr@fithe accused or person who offers to put

together the financial guarantee, and not as a question to be considered by law enforcement
bodies under their own initiative.

Table 16

Number of instances of bail and their total value 2000-2004

Legislation valid Legislation valid
Monitored item/year up to 31.12.2001 from 1.1.2002
2000 2001 2002 2003 2004
Instances of bail 109 101 160 112 114
Total amount 18924 000| 43528999 41088000 36506000 45559500
(in CZK¢)

152. In 2003, the Constitutional Court looked atribbt to be deprived of freedom only on
grounds and by the method stated by the law with regard to respecting the obligation of an
ordinary court to review the justificationrfthe duration of custody every three morfth#s in

the specific case considered the ordinary criminal court decided to prolong the complainant’s
custody during the lawful three-monthly time lir(sect. 71, paras. 4 and 6) only on the basis of
the accused’s request for release from custody. (82cpara. 3), the Constitutional Court stated
that the court’s inactivity resulen a violation of the accused’s rights. The Constitutional Court
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expressly stated that neither the decision eratttused’s request for release from custody nor
the decision on the complaint lodged against this decision could replace the decision to leave the
accused in custody on the basis of obligatory and regular decision-rfiaking.

153. It emphasized that whereas in relatiothtodecision-making on the request for the
accused’s release from custody the ordinairgioal court only consiers whether the grounds
for custody still apply in the case of the acaljse relation to decision-making on the accused
remaining in custody the ordinary criminal court must also prove the fulfilment of other,
cumulative condition&

154. In 2004, the Constitutional Court looked & ithterpretation and application of the
exception where in deciding ongging someone in custody the limitation of the upper border of
the prison sentence facing the accused does pbt éphe accused continued in the criminal
activity for which he is prosecuted (sect. 68, paeaof the Code of @ninal Procedure). The
Constitutional Court conclud@tthat as this rule implies the necessity when making decisions

on custody to take into account only that coumdtion in criminal activity which follows after the
launch of the prosecution, and it is not possibl@ke into account the previous actions of the
accused for which he has been convicted. grbands for custody according to the stated
provision can thus not be applied to cases where a prosecution is launched against an accused
who has been convicted in the past of the samnee. The opposite interpretation would be too
extensive as the legal grounds for limiting freedonstnalways be interpradeestrictively. If

this exception also applied to a crime for whilsh accused has already been sentenced, it would
then be necessary to take into custody everyone who had committed this crime in the past. This
would result in an increase in the number of people in custody.

Judicial inspection of deprivation or limitation of freedom (para. 4)

155. Inthe case of attendance at the police, ltraitaof an aggressiveerson’s freedom and
detention, no inspection exists for the matesigbstantiation of the police approach. An
inspection can be enforced indirectly througmpensation for damage for an incorrect official
procedure only if the relevamdividual proves that his materialss was caused by the police
behaviour.

156. Legislation covering the judicial inspectiondetention and arrest before the decision of
the public prosecutor or court has not changedhdrcase of detention, the detained must be
either taken before a court or released withimd@s. If the detained is taken before a court
this has 24 hours to decide whether he shoulddegdlin custody or released. In the event of
arrest, the accused must be takefore a court within 24 hourspéthis must hear him within
the next 24 hours and decide on whether to place haustody or release him. If the court fails
to do so the accused must be released.

157. Inspection of the placement of the accused/defendant in custody develops along two
lines - from an official authority and at thetiative of the person placed in custody. At the
request of the public prosecutor, a court always decides on the initial placement in custody. An
amendment to the Code of Criminal Procednréanuary 2002 altered the procedure for the
review of custody by an official authority. Before charging the accused, i.e. in pretrial
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proceedings, the public prosecutor must decidthendength of custody for the accused every
three months. After the charge has been brotig@tourt must decide on the length of custody
within 30 days of bringing the charge or of accepting the criminal case of the defendant. The
court must also, like the public prosecutor, repdgtéecide every three months on the length of
custody or on whether to release the defendant.

Table17

Survey of decisionson the deprivation or limitation of freedom
by the Constitutional Court in criminal cases™

Monitored item/year 2000 2001 2002 2004 2004
Number of incoming cases 681 650 590 634 699
Proportion of all incoming cases 22.1% 21.6% 18.7% 25.5% 25.7%

(in %)
Decided by finding and satisfied 33 39 26 25 37
Right to compensation for unlawful custody or
other penal limitation of freedom (para. 5)
158. There were no changes in the systemproviding compensation for deprivation or

limitation of freedom between 2000 and 2084There was only an expansion of the cases
where compensation does not occur, which anathgrs include custody of delivery and
custody of transfer in proceedings on tfansfer of criminal proceedings abroad.

159. In April 2002, the Constitutional Court catled the possibility of limiting a person’s
right to compensation for property damage caused by an unlawful deistmeording to the
cancelled rule, contained in the Act on Liability for Damage Caused in the Performance of
Public Authority by a Decision or Incorrecftf@ial Procedure (No. 82/1998 Coll.), it was not
possible to provide compensation for damageatisons affected by an unlawful decision unless
they also suffered further damage at the same time. The Constitutional Court stated that if
compensation is to be provided both for dameaesed by unlawful decision and incorrect
official procedure it was not possible to maiktber changes of content on grounds of the
existence of two types of infringement of righ#& decision on the launch of a prosecution is
thus a decision which, if found to be unlawful do®t require the injured party to suffer other
property damage in order for him to ask é@ompensation. The Constitutional Court also
concluded that if the Act on Liability for Damage Caused in the Performance of Public Authority
by a Decision or Incorrect Otfial Procedure differentiated taeeen damaged persons without
justifiable substantiation, it was establishinguaisubstantiated differenae the legal status of

the injured parties.

160. At present, an amendment is being pegphé&o the Act on Liability for Damage Caused

in the Performance of Public Authority by @@&sion or Incorrect Official Procedure, which
would make it possible to provide compensatiohonly for damage, i.e. for interference in
property, but also compensation for loss in thenfof non-property damage. As far as practice
is concerned, the years 2000-2004 registered dismmti increase in requests for compensation
for damage caused by incorrect official proceduranlawful decision. There is also an increase
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in requests and subsequently also court actiangadgment of default interest in cases in which
compensation for damage was admitted in the past. The prepared broadening of the possibility
to ask for compensation means that the nurobeequests is likely to rise further.

Table 18

Survey of the number of cases of compensation for unlawful decisions or
incorrect official procedurein matters of custody and imprisonment
acknowledged by the Ministry of Justice or court

Monitored item/year 2000 2001 2002 2003 2Q04
CompensationCompensation acknowledged withqut 18 25 77 54 62
for execution | legal action
of custody Compensation acknowledged by a 5 13 10 4 5

court

Total 23 38 87 58 67
CompensationCompensation acknowledged withqut 5 0 2 4 3
for execution | legal action
of prison Compensation acknowledged by a 6 4 3 1 5
sentence court

Total 11 4 5 5 8

Article 10

Rights of personsdeprived of or limited in their freedom (para. 1)
Conditionsfor ordinary deprivation or limitation of freedom by police under the Police Act

161. Inthese cases the limitation of freedomeiatively brief, meaning that it should not

exceed 72 hour8. For this reason, lesser demands atmllsplaced on regulating conditions in
police cells than on regulations in facilities, where people are subjected to long-term deprivation
or limitation of freedom. The legeegulation of conditions in pice cells is further developed

in the order and binding instructionthe Police President on Police C&flsThe order

contains a definition of a policeell and also regulates the placement of persons in cells, the
regime and execution of surveillancegyision of food and equipping of cells.

162. Although the limitation of freedoof movement of aggres& people and attendance in
order to issue an explanation is governedhgyPolice Act, the Act does not regulate the
conditions for executing these types of limitatiorfreedom unless othepnditions are fulfilled
for detention.

Conditionsfor people placed in facilitiesfor the detention of foreignersfor their
administrative deportation

163. Conditions in facilities for thdetention of foreigners in which foreigners are placed
for the purpose of their deportation are contained in the Aliens and Immigration Act
(No. 326/1999 Coll.), which came into effect at the beginning of 2000.
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Table19

Survey of capacity of facilitiesfor the detention of foreigners

Monitored item/year 2000 | 2001 | 2002 2008 2004
Number of places Data not available 715 724
Total of detained foreigners 4513 7 240 3239 2209 1448

164. A facility for the detention of foreigners hHa® regimes - strictrad moderate. Sections
with a strict regime are for foreigners who agers as a risk to the purpose of the detention, who
are aggressive, do not fulfil their obligations or breach internal rules, who are in quarantine or
whose identity cannot be verified. In other cabespolice place foreigners in a section with a
moderate regime. Since January 2004 it has notiessible to place foreigners in a section of
the facility with strict regime if it is not possible to verify their idenfityAt the end of 2003,

this change caused the reconstruction of existing facilities in order to expand capacity in the
section with moderate regimethe expense of the section with strict regime so that roughly

80 per cent of the capacity of all facilities constituted sections with moderate detention regime.
In relation thereto, changes were introduced to the internal organization of space so that
limitations on freedom of movement are kept to a minimum.

165. When placing foreigners in detention faciditte police take cate separate men from
women, and foreigners - children under 15 from ofmeople. In both cases, the police respect
the wishes of people related to each other nbetseparated, and the separation of a family must
be justified and proportiota@to the consequences of the farsilseparation. In practice, this
means that there may be cases where members of a family are separated from eictnther.
10 June 2002, facilities for the detentwfforeigners were opened irtlB-Jezové, intended for
mothers with children, or for large families with small children.

166. The daily regime is different in each typalefention. In the strict regime, the foreigner
Is entitled to a daily walk within a defined space of the facility and of a minimum length of one
hour. In the section with a moderate regimegifgners can move freely and can make contact
with other foreigners from this section of the facility.

167. Detained foreigners are not compelled to s&ate clothes if their own meet the hygiene
and aesthetic conditions. The facility’s medical staff judge the hygiene and aesthetic standards
of the foreigner’s clothing, laundry and footwedhis assessment results in a record, which is
kept in the foreigner’s files.

168. A detained foreigner has the right to receigés of no more than two people once every
three weeks and lasting 30 minutes. He is edttdereceive visits from a person providing legal
assistance without limitation. Once every two webk& can receive a package containing food,
books and personal items tgpa weight of 5 kg.

169. With regard to the ombudsman’s recomnagiod, the police adopted measures with the
aim of ensuring the consistent fulfilment of the obligation to take into account cultural customs
when choosing food for foreigners, especiailyelation to their religious persuasion.

Contractors therefore supply the facility’s mamagat with the meal suggestions one week in
advance so that management can react to any changes.
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170. A further humanization of fdities for detaining foreigners should come with the change
in the Aliens and Immigration Act governing conditions in such facilities. The internal regime
of the facilities should be compatatio the reception asylum fiites, with the difference that,
except on legal grounds, a foreigner will not have the right to leave the facility during his
detention. A foreigner may be placed in thecstletention regime faa proportionate, essential
period only in justifiable cases (e.g. a detainedifmer is aggressive towards other detainees or
the facility’s staff, or fails to fulfil obligations imposed on him by the internal rules). From
November 2005, the amendment to the Alienslaemdigration Act regulates the aforementioned
aspects influencing the detainee’s regime as follows:

— The facility’s internal rules should includiger alia psycholog& and social care;
greater emphasis will be placed on fteee activities and esrcise; movement
through a facility withrmoderate regime shalihave minimal limitation;

— Children under 15 will be given meals meetaagrect dietary needs five times a day;

— Children under 15 living in a facility with adal guardian will be able to leave it in
order to attend mandatory schooling if this is not offered within the facility;

— Foreigners will be able where possible to wear their own clothes;

— The frequency of receiving visitors wificrease from the current once every three
weeks to once a week; the limitation on the number of visitors (currently a maximum
of two people) will be cancelled.

171. Inrecent years, conditionsfacilities for the detention of feigners in which foreigners
are placed for the purpose of their administradigportation or transfemder an international
treaty (so-called readmission agreement) have theegubject of investigation and constant
criticism from non-governmentakganizations, the ombudsman, the Committee for the Rights
of the Child, the Human Rights Committeetloé Council of Europe and the European
Committee for the Prevention of Torture. eTaforementioned legation is undoubtedly a
positive change compared withetkituation at the end of 1999.

Conditionsfor people placed in asylum facilities

172. In asylum facilities, asylum-seekers haveritdjiat to meals three times a day. As in the

case of detained foreigners, these should as faossble respect cultural and religious customs.
Asylum-seekers also have the right to medieak in the scope of public health insurance,

although only from those doctors who have a contséttt the Ministry of the Interior essential

for the payment of the medical care provided. As there are fewer of these doctors compared with
normal medical care, asylum-seekers who do not live in asylum facilities have worse access to it.
For those asylum-seekers who do not have their financial funds, it is difficult to pay for

certain medications even in the system of public health insufance.

173. In 2004, public and media att®n were drawn to the case of the cancellation of
electric sockets in asylum facilities. The administration of refugee facilities decided on the
gradual removal of electric sockets from agrtbuildings, including rooms used to house
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asylum-seekers waiting for a decision from the tiryi of the Interior as the decision-making

body of first instance. This measure was daéid by non-governmental organizations and the
ombudsman. It was motivated chiefly by the neednsure the technical security of the

facilities. Some asylum-seekers destroyed tisgch@otection system when trying to connect

their electric appliances, whichd not correspond to Czech technical norms. Meetings between
the Administration of RefugeeaEilities and representativesmdn-governmental organizations
highlighted the need to define the term digwl living conditions. The Administration of

Refugee Facilities subsequently prepared Accommodation Service Standards in Residential and
Reception Centres, which cairt detailed accommodation conditions for asylum-seekers.

Electric sockets will be available in all asylum facilitié.

174. Regarding the asylum facilities in the traas#tas of the Praguet@émnational airport,

there is no systematic solution to the accesstefnational and non-gouemental organizations

to the transit areas in the event that employees from these organizations want to provide
asylum-seekers with legal and social advice. The possibility of visits here is not excluded, but
certain procedures must be aeg for visitors for securityeasons. The administration of

refugee facilities intends to solve this problem by building a new asylum facility with a separate
entrance or its placement in a newly built building. The asylum facility in the transit area should
be operational from January 2086puld have a separate entrance, space for walks and
free-time activities.

Conditionsfor the execution of adisciplinary prison sentence

175. Conditions for the execution of a disciplyarison sentence in military prisons are only
partially governed by the Aon Military Service (No. 220/1999 Coll.). The details of the
conditions for disciplinary prison sentences #mlinternal running of military prisons were
stipulated by the President of the Republith@schief commander of the armed forces in the
Prison Rules®

176. Prison rules govern, for example, a solgliebligation on entering prison to undergo a
personal inspection and the remowhhis personal items, suchasuables or items that could

be dangerous for the sentenced soldier (e.g.)bédltse prison rules also contained a prohibition
on receiving visits during the sentence, vitie exception of a priest, and prohibitions
concerning behaviour in prison, e.g. a prohdniton lying on a bed and sleeping outside the time
allocated for nightly rest etc. The execution of a disciplinary prison sentence was also
problematic due to the fact thaexpressly allowed a soldier kave access to running water and
the toilet only after calling a guard. The Colifar Human Rights thus recommended to the
Ministry of Defence that soldiers perforngim disciplinary prison sentence should have the
following rights:

— The right to move without limitation in the areas of the prison designated for
prisoners;

— The right of constant access to hygiene facilities, including toilets and basin with
running drinking water;

— The right to bathe at least twice a week and always after physically demanding work;
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The right to lodge a complaint and requibst relevant bodies to settle it; a complaint
or request must be sent immediatelyhe body to which it is addressed;

— The right to interrupt the prison sentencedays on which a referendum is held if it
is declared in an electoral ward where the prisoner is registered on the electoral list;

— The right to receive and keep prepaid press, literature and military regulations which
are delivered to him from the unitswhich the prisoner has brought himself;

— The right to receive and at hosvn expense to send correspondence;
— The right to purchase minor items fegrsonal use at his own expense.

The situation changed over the course of a fewthsy requiring the formulation of new internal
regulations™

Treatment of individualsin custody and serving
a prison sentence (paras. 2 and 3)

177. The beginning of 2000 saw the introduction of a new Act on the Execution of a Prison
Sentence (No. 169/1999 Coll.), which broughtentain changes concerning the rights and
obligations of individuals in prisons. Thesenlges were not received positively by prisoners
(e.g. sending packages) or which are probtema general (contribution by prisoners to

payment of costs for execution of prison sentence). In the following years, the new rules were
partly modified or altered for rules pertainitaythe execution of a prison sentence or custody

so that there was no confusion in practibeaddition to the amendment to the Act on the
Execution of a Prison Sentence (No. 169/1999 Cthiere was also a change to the Act on the
Execution of Custody (No. 293/1999 Coll.). A veiynilar regime now applies both for people

in custody and people serving a prison sentence.

General characteristic

178. During the monitored period of 2000-2004 theas a fall (particularly in 2002) in the
number of individuals in custody and serving agurisentence. In the case of people in custody,
this trend was caused by an amendment t&€tiae of Criminal Procedure, which came into
force at the beginning of 2002 (No. 265/2001 Cadir)d which limited the length of custody.
From 2002 it has been possible to impose alteraatntences other than a prison sentence; if
these are not fulfilled the individual can still penished by being given a prison sentence.

179. The number of people in prison has inseglasignificantly since the middle of 2003.

This frequently led to the accommodation capacity (4 Hen person) being exceed@d.At the
beginning of July 2004, changes were introduceti@rules for the execution of custody and a
prison sentence. The changes stipulated a minimum accommodation arezpef $risoner.

The actual total accommodation capacity fell as the sections for the execution of custody were
closed in four prison¥”
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Survey of number of people placed in prisonsin the period 2000-2004

Monitored item/year 2000 2001 2002 2003 2004
Custody Men 5 604 4 341 3250 3244 3078
(accused) Women 363 242 162 165 784

Total 5967 4 583 3412 3 409 3262
Prison sentence | Men 14 966 14 190 12411 13 298 14 423
(convicted) Women 605 547 510 570 640

Total 15571 14 737 12 921 13 868 15 063
Total number in | Men 20 570 18 531 15 661 16 542 17 501
prisons Women 968 789 672 735 824

Total 21 538 19 320 16 333 17 277 18 325

Changein the Act on the Prison Service and Judicial Guard

180. The amendment to the Act on the PriService and Judicial Guard (No. 555/1992

Coll.), which came into effect at the beginnmit2004, expanded the list of coercive means used
by members of the Prison Service to incltlike so-called expansion weapons, which are
included among the arms used by the relevaits for operations under united command. The
stated advantage of the expansion weapon is thagetsloes not cause a threat to life and health.
The amendment to the Act also expands the possibility of using chains, handcuffs or handcuffs
with holding belt without fulfilling the basicanditions of using coercive means under the Act
for the accused and for all convicted persomsspective of the type of prison in which the
sentence is being served, and regardless of ikeege of justified concern that they could
behave in an aggressive wakhis justified concern must confiem the previous behaviour of

the accused or the prisoner. The Prison Servis#lligot authorized to take biological material
from the accused or the convicted for purpagfadentification orfuture identification.

181. A major change is the Prison Service’s neth@iration in its buildings to use auxiliary
search methods similar to those of the poleg,at the stage of preventing and detecting
deliberate criminal activity among people in custody and serving a prison sentence, staff and
civilian employees and other persons are to be found in Prison Service buildings. The new
powers are a response to the worrying situatigerisons caused in particular by criminal
structures. These produce alrask of further crime bag committed, and which is very

difficult to detect.

So-called special regime

182. In 2003, the Chief Public Prosecutor drét@rdion to the problem of placing highly
dangerous members ofgamised crime in the so-called special regifieThe Prison Service
introduced the special regime as part of the extensive preventive action “Alcatraz”, in which it
prevented the outbreak of a major prison revolt. The vast majority of people placed in the
special regime were citizens thfe former Soviet Union. &ording to the Chief Public
Prosecutor, people placed in the special regumee subjected to an unjustified breach of the
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equality of their rights in many respects congaawith other prisonem@nd in addition there had
been an unlawful use of coercive means. The question of the special regime’s legality was
addressed by the Inspection of thenMdiry of Justice and the ombudsman.

183. In the prisons, for example, there was a breatie right of prisoners to talk to their
lawyer without the presence of third parties case was also recorded where a prisoner had
been unjustifiably isolated, handcuffed and limited in their attendance at cultural and sporting
activities. The relevant public prosecutors reatbethis breach of the law through orders issued
in the individual prisons. Together with the Chief Public Prosecutor, the leading public
prosecutor in Prague then initiated a change in the internal regulation which contained a
provision prohibiting the shared accommodatiomalividuals from the same state. These states
constituted all the states of the former Soviet Union and Yugoslavia. Public prosecutors also
found that persons included in the specialmeghad been moved through various prisons at
intervals of two months without any special reastn contradiction witlthe basic principle for
the execution of the sentence, these transfede mi@ampossible for prisoners to fulfil their
treatment programme and create the conditions &r bieing moved to a more moderate type of
prison, or the conditions for release. The pupimsecutors also found unlawful the fact that
decisions on placement in the special regima&ld not be reviewke Since then, public
prosecutors have regularly inspected the obseevaf the rights of imprisoned foreignéfs.

184. The issue of the special regime was atldressed by the International Analytic Group

for the Security of the Due Execution ofSfody and Imprisonment, whose creation was

initiated by the Chief Public Prosecutor on the basis of information on the situation in prisons.
The group’s activity resulted in a change to internal norms governing the special regime. The
Analytic Group completed its work in September 2003.

185. Since the beginning of 2003, high-risk pris@nhave been placed in the prison Straz pod
Ralskem with a special high-security sectionisThakes it possible to execute the sentence for
high-risk prisoners without the Prison Serii@aving to take special security measures.

Obligation of prisonersto pay the costs of their imprisonment

186. At the beginning of 2000, this obligatimas introduced for all prisoners, and also
applied to prisoners who, despitanting to work, are not engpjed due to a lack of work
opportunities or because of the state of their health.

187. The amendment to the Act on the Execution of a Prison Sentence (No. 52/2004 Coll.),
which came into effect in July 2004, goverreages where prisoners are exempted from the
obligation to pay costs for their prison sententbese concern, for example, prisoners who for
no fault of their own are unable to work andonhave no other income or money, as well as
prisoners under 18, prisoners placed in edanatior therapeutic programmes of at least

21 hours a week, and prisoners who are takingipgutlicial proceedings as a witness or the
injured party'® Other prisoners will not have pay interest on loans for their stay in prison. In
some cases, therefore, following their releasefpoison prisoners may @asubstantial sums of
money, which, given the problems they faceliaining employment on the labour market can
be a major obstacle to their re-integration in sgciéloreover, the recovery of costs is not very
effective.
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Right of individualsin prison to receive visits

188. The new Act on the Execution of a Prison Sentence (No. 169/1999 Coll.) only contained
the maximum period for a visit, without stiptihg the minimum period. An amendment to the
Act (No. 52/2004 Coll.) specified from July 2004 thghti to receive visits for a total of three
hours per calendar month, or five hours perradde month for children-persons under 18. It
does not however permit visits by people othantrelatives without serious reasons. Another
change to the visiting rules concerns the pdd#silof a contact visit for prisoners. The Prison
Service may require non-contact visits onlyustifiable cases following an individual
assessment of safety risks. There was also an expansion of the possibility of prisoner visits
without visual or auditory supervision by meenb of the Prison Service. The Prison Service
cannot even listen to the telepharadls of people to whom posers may talk during visits
without the presence of a third party.

Purchases by visitorsin prison shops and the possibility to use money sent to prisonersto
the prison to purchaseitemsin prison shops

189. The amendment to the Act on the Execution of a Prison Sentence introduced from
July 2004 clear rules on the possibility of prisonesimg one half of the amount sent to them in
prison in order to buy and pay for above-staddaedical care. This definitively ended the
practice that had lasted since 2002, when vistoisoners purchased items for the prisoners
in prison shops. This measure brought protest fpoisoners in some paas, which led in turn
to hunger strikes anuiass demonstrations.

190. The practice where visitors purchasech&eén prison shops was introduced by the

General Directorate of the Prison Service because before the change to the Act on the Executiol
of a Prison Sentence prisoners could not use mseatyto them to buy things in prison shops,

with the exception of basic hygiemecessities. However, in the opinion of the public prosecutor
this practice was discriminatory for those prisrs who did not receive a visit, and also
circumvented the regulation limiting packages. The amendment to the Act now states that a
prisoner who has not paid compensation for threatge caused by his crime, debts relating to
criminal proceedings and compensation for damage that he has caused the Prison Service durin
the execution of his prison sentence can usedfdiffe amount sent to make purchases and pay

for above-standard medical care. The prisases the other half to pay the aforementioned

debts.

191. For those prisoners who regularly receigés and who are obliged to pay for the
aforementioned debts the situation has worsenedrirparison with previous practice, while the
position of those prisoners who do not receistyihas improved. Withdrawal of permission
for visitors to purchase items does not applihtwse prisoners who are not obliged to pay the
aforementioned debts and can therefore spendritire amount sent to them without limit.

192. We can therefore summarize that theradmeent to the Act on the Execution of a Prison
Sentence, together with the new practice, plifgrigoners on an equal level. It is, however,
necessary to point out that the rules relating to the execution of a prison sentence still allow a
Prison Service director or delegated employegeetonit the hand-over of items during a visit if
the prisoner has urgent reason. The items rhostever, be connected to the prisoner’s further
education, treatmemprogramme, or hobby aeities, including electrical appliances.
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Treatment of prisonerswith life sentencesand certain prisonerswho serve sentencesin
high-security prisons

193. In order to streamline the executiorppn$on sentences for prisoners serving life
sentences and other prisoners who have ggecified higher detention, the Prison Service
General Directorate issued an internal tation - methodological document No. 13, in 2001.
The document applies to two groups of prisoner:

— Prisoners serving a life sentence; héne methodological document divides
prisoners into three different groups, ramgfrom the most moderate regime in the
first group to the strictest regime in the third; and

— Prisoners who serve their sentence in a{sgturity prison, and are therefore placed
in a fourth group.

194. However, the new methodological docuntiés not reduce the isolation of prisoners
serving life sentences. This only came alwith the amendment to the Penal Code

(No. 140/1961 Coll.) and the Act on the Execution of a Prison Sentence (No. 169/1999 Coll.)
effective from the beginning of 2002, becauseamended Penal Codew makes it possible

for a life sentence to be imposed on an individu@o has a chance of gaining legal remedy.
Individual Prison Servicgeatment programmes are currerafiered only to this group of life
prisoner.

195. Prisoners generally serve life sentencesgh-becurity sections. During walks they may
only be handcuffed only in specially justified easand their visits usually take place in a
contact manner. Life prisoners in all caiggs take their walks separately from other
differentiated groups.

196. The methodological document contains a requent to appoint employees with a high
professional levelrad relevant experience to oversesaners serving a life sentence and
prisoners in the fourth differentiated categoryigh-security prisons. It also includes the
obligation to develop an individuaducation plan for each poiser with the aim of improving
communication skills and other aspects of treating prisoners serving long and life sefifences.

Article11

Deprivation or limitation of freedom dueto inability
to meet contractual undertakings

197. During the monitored period 2000-2004 theeee no changes in the Czech Republic
compared to the initial report.

Article 12
Freedom of residence and movement (para. 1)

198. The principle of freedom of residence iagbically expressed in those laws which cover
population records and the residence of foraigimethe Czech Republic, irrespective of the
length of this residence. A Czech citizen is always entitled to reside on the State’s territory due
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to holding Czech citizenship. Foreigners aneally differentiated according to whether they
have the citizenship of another EU member Stéte.independent category of residence in the
Czech Republic is that of asylum-seekers, al@allowed to live in the Czech Republic on the
basis of a request for inteti@nal protection until such time asfinal decision is reached.

Maintaining population recordsin relation to freedom of movement

199. Since July 2000, when the new ActRwpulation Records (No. 133/2000 Coll.) came
into effect, there has been a major changterresidential records of Czech citizens in the
Czech Republic. Not only has the maintenasiceecords of the population - Czech citizens
shifted from the police to local administragibodies, the actual procedure for changes in
permanent residence have been simpliftédThe simplification lies chiefly in the fact that
Czech citizens are no longer obliged to regiatehange in their permanent residence within
three days, when they had to have availalbleeessary documents (e.g. on the purchase of the
property, agreements entitling them to accomrtiodaowner’s consent, etc.). Although
changes in the formal residence permit are radbtinfrequent, this requirement to register
within three days was very strict and udl&89 was used by State bodies to monitor any
movement by Czech or Czechoslovak citizens across the State.

200. The new concept of permanent residen€gzeth citizens as anstitute for formal

contact between public authorities and Czech citizens was reflected chiefly in the fact that a
Czech citizen is no longer obliged to registehange of residence and cannot be prosecuted for
not having registered permanent residence in the place where he actually lives. The obligation
was also cancelled for Czech citizens to regiseporary residence as an alternative to
permanent residence so that the formal situatarresponds to the actual situation as closely as
possible.

201. During the period under review, foreignersttenother hand, were still required to apply
for a residence permit in the Czech RepubAcchange was introduced 1 May 2004, when the
Czech Republic became a member of the EUfdi@igners - citizens of other EU member
States, Switzerland and otheember States of the European economic ZBn€itizens of

other EU member States can live legally in@z=ch Republic without the consent of the public
authorities. If, however, they intend to stay ieore than three montlrs the Czech Republic
they must register their residence, mainly forrieeds of daily life. If they are registered for
residence of three years they can applyfmanent residencénlike Czech citizens,

however, they must fulfil the stipulated conditidfisalthough unlike all other foreigners they
have a legal right to reside in the Czech Repubtltey meet these conditions. Other foreigners
can reside in the Czech Republic eitteenporarily or on the basis of permanent
accommodation. The police decidesresident permits for foreigners who are not citizens of
another EU member State. Until the end of&ha2004, foreigners had to report a change in
their place of residence to thelige; since April 2004 foreigners report a change in residence to
residence registration officestine same way as Czech citizens.

202. Every foreigner may apply for permanergidence who meetise many conditions

thereto, including the general requirementave had 10 years temporary residence in the

Czech Republic. There are exceptions toc¢bigdition, chiefly for unitig nuclear families with
children - minors or due to depemay of parents, usually of pension age, and where at least one
member of the family has Czech citizenship.
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203. An amendment to the Act on Populatikecords (No. 320/2002 Coll.), which came into
effect at the beginning of 2003, introduced a npeetical procedure to determine the place of
permanent residence in the following cases:Cipoech citizens returning usually from long-term
stays abroad the place of permanent residence is considered to be the registered office of the
local authority where they last had permanent resiele If this cannot be identified, the place of
permanent residence will be the registered office of the local authority in which district the
citizen was born. For foreigners who have been granted Czech citizenship the place of
permanent residence for a Czech citizen is the plhesge he was registered for residence, either
under the Asylum Act (No. 325/1999 Coll.), if hesnan asylum-seeker, or under the Aliens and
Immigration Act (No. 326/1999 Coll.) for other forerys. In the case of an applicant who has
been granted asylum, his residenceassidered permanent residence.

204. A foreigner’s residence status, i.e. typeesidence, affects the level of rights accorded
to him under Czech law. This difference is meggparent regarding access to the labour market
and in the area of social security and health care. Foreigners who have been permitted
permanent residence can be gainfully empldagetie Czech Republic without permission from
the Labour Office or other public authorities bodiesl are automatically included in the public
health insurance system, from which medical capaid. Their status ius factually identical

to that of Czech citizens if they are registered as having permanent residence in the

Czech Republi¢** If, however, a foreigner only has tporary residence (issued with validity
for one year), in order to have gainful employitnéor example, he needs the permission of the
public authorities bodies thatminister the labour market.

Relationship of population recordsand property rights and effect on other rights

205. Another amendment to the Act on Pagioh Records effective from April 2004

(No. 53/2004 Coll.) newly imposed the obligatiom residence registration offices (public
administrative bodies) within 15 days to infoawners of property intended for accommodation
of any change in the number of people who agéstered for permanent residence and of which
the users agreed to the application for residenr withdrew his consent. The owners of
property intended for accommodation criticized the rules for reporting changes in the number of
registered persons as they were not ablentbdut how many people are registered for residence
in a specific property intended for accommodatmnto which tenant someone registered or
deregistered. Property owners encountered enadbinot only in enforcing property rights, but
above all in fulfilling obligations such as feks services assoced with accommodation, the

size of which is dependent orethumber of people who use the services (water and sewerage,
but also fees for the removal @mestic garbage or energy costs).

206. Allindividuals, irrespective of their citizenshopresidence statusave the same rights
and obligations concerning their foeem of movement within the country.

Right to leave the Czech Republic (para. 2)

207. People who wish to leave the Czech Repubrespective of their citizenship or

residence status, must have &dvravel document in addition to choosing their route across the
border (including internationaliort). Exceptions to the obligation to cross the State border at
border crossings apply to slgnated tourist paths.
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Table21

Survey of illegal migration through State border s, 2000-2004

Monitored item/year 2000 2001 2002 2003 2004

Total of illegal migrants 32720 23 834 14 741 13 206 10 695
Of which Total foreigners 30 761 21 09( 12 632 11125 9433

Of which |Into the CR 4031 4814 4136 2 596 1957

Out of the CR 26 730 16 276 8 496 8 529 7476
Total Czech citizens 1 959 2744 2109 2081 1262

Of which |Into the CR 1103 2042 1373 1204 795

Out of the CR 856 702 736 87V 467

Czech citizens

208. In order to travel abroad, Czedfizens need a travel document - passp8rtA Czech

citizen applies for a passport at local authorities with so-called expanded pbwéfeen

applying, a Czech citizen shall usually also submit his identity card, name and surname, date of
birth and Czech citizenship. The local autties issue the passport within 30 days and the
passport is valid for 10 years (5 years for a childer the age of 15). The administrative fee for
issuing a passport is CZK 200 (only CZK 50 for chifdueder 15). It is also possible to ask for

a passport to be issued infeger time, although the fee theses to CZK 600. This type of
passport does not contain the security deviced t@ identity documents, such as protection
against misuse, and they are valid only for one year.

209. The local authority that issues travelutoents can only withdraw them from a Czech
citizen if by staying abroad the Czech citizen weréustrate the ordered execution of a judicial
decision, distraint, or criminal proceedingsmgt him. These do not concern all criminal
proceedings, however, but only investigations orimmes which have a lowest prison sentence
of three years. The travel document is alghidrawn from a Czech citizen who has been
convicted and received a prison sentenceathat has not yet served the sentence.

210. Inthe middle of July 2001, Great Britamroduced so-called pre-embarkation checks

for people flying from Prague-Ruz§mirport. This was designed to reduce the number of
asylum-seekers from the Czech Republic in Great Britain. The measure was interrupted several
times after July 2001, although always reneé\aéer a few weeks by the British side.

Foreigners

211. Inthe case of foreigners, it is e to distinguish between two basic

situations - forced departure from the Czecpudic (deportation) d voluntary departure.
The police may also prevent foreigners from leaving if the foreigner leaves behind in the
Czech Republic a child under the age of 15 Wiiioes not have its owtravel document and
who is not looked after by adult or has not been placedmstitutional care and who is
hospitalized. In the last case, the police fak@ account instances where it is not possible to
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force the foreigner to reside in the Czech Republic and it is clear that the child will leave after
hospitalization. The police resolve these caserigh a statement that the departure of the
parents is usually not in conflict with the interests of the hospitalized child.

Limitation of freedom of residence and movement (paras. 3 and 4)
General possibilities of limiting freedom of residence and movement

212. The possibility to limit the freedom of résnce and of movemeproceeds from the
principle of the limitation of such rights. InglCzech Republic there are three model cases for
the limitation of the freedom of residence and nmest. The first of these is the limitation of
these rights as a result of the declaration of a state of crisis, which allows for the limitation of
certain human rights and freedomMthe second is the limitation tie freedom of residence

and movement as a result of theprivation or limitaton of personal freedom either de jure or
de factd™ and the third is the limitation of freedom of residence and movement in specific
places, where the limitation is foreseeable ambtdinked to a specific individual. These
concern, for exampl cases of environmental protecti where the degree of limitation of the
freedom of movement and residence rises acugto the degree of environmental protection
provided, cases of protecting health against the smieiadectious diseases, or the stipulation of
highway rules in order to protect public order. An exception because of the impossibility of
forcing a Czech citizen tieave the Czech Republic.

213. In criminal proceedings, a court can ingos both foreignerand Czech citizens a
sentence banning residence. The following eyicovers only judicial decisions as in the
Czech Republic it is not possible to impa@ssentence banning residence in so-called
administrative punishment.

Table 22

Survey of court-imposed sentences banning residence, 2000-2004

Monitored item/year 2000 2001 2002 20038 2004
Total number of sentences banning 381 331 489 695 879
residence
Of which | Czech citizens 355 316 465 674 826
Foreigners 26 15 24 21 53

Specific limitation of freedom of residence and movement in the case of foreignersin
general

214. Unlike Czech citizens, foreigners can regidine Czech Republic not only by right but
also on an unauthorized basis. The unauthorizg@de®ce of a foreigner refers to every stay by
a foreigner in the Czech Republic which doesfalfil the conditions for residence in the

Czech Republic, although it is not decisive whetleefulfils these conditions in the past or
whether he has never fulfilled them and resithethe Czech Republic as a result of illegal
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migration. If the police find that the foreignesides in the Czech Republic on an unauthorized
basis, it can deport him, according to how serious the case is. This is an instance of so-called
administrative deportation and before this takes effect the foreigner can be detained in facilities
for the detention of foreignefé’

Specific limitation of freedom of residence and movement in the case of asylum-seekers

215. At the beginning of 2000, a new Asylum Act (No. 325/1999 Coll.) came into effect in the
Czech Republic which limits the freedom of residence and movement of asylum-seekers only in
certain precisely defined cases. In this it détemarkedly from the previous Act on Refugees
(No. 498/1990 Coll.), which permitted asylum-seekersve outside asylum facilities rather as

an exception, for which the asylum-seekeuieed the consent of the asylum facility
management. According to the Asylum Act (No. 325/1999 Coll.), except in specific cases
asylum-seekers can choose not only the placesidence in the Czech Republic but also move
freely according to the ordinary rules and regulations. As for accommodation they can use
so-called residence centres set up by the State. Residence centres are part of the network of
asylum facilities used to accommodate asylum-gsek@&sylum-seekers may also arrange their
own accommodation. They pay for this accommodation out of their own funds.

216. An asylum-seeker’s freedom of reside and movement is limited from the very

beginning of asylum proceedings, when he is placed in a reception centre. He may not leave thi
until certain identification procedures have been completed, i.e. the taking of fingerprints and
photographs, medical examination in order to fivftether the asylum-seeker suffers a disease

that threatens his life or health or the life orltieaf others. Subsequently, the Ministry of the
Interior grants the asylum-seeker a visa for the purpose of asylum proceedings.

217. An asylum-seeker registered to residan asylum facility can leave it for at

most 30 days before returning to the asylunilitgc He can repeatedly stay outside the asylum
facility for up to 30 days on a repeated basis. If the asylum-seeker will stay outside the asylum
facility for a period exceeding 24 hours he must inform the Ministry of the Interior in writing. In
this announcement he must state the address wher#l hee, and the length of the stay outside
the facility. If he intends to spend more than three days outside the residence centre he must
inform the Ministry of the Interior in writing deast 24 hours before leaving the asylum facility.

218. An exception to leaving the asylum facilitghe asylum-seeker’'sselence in an asylum
facility in a transit space. The police place #sylum-seeker here if he arrives in the

Czech Republic by plane. The mandatory stay in this reception centre is not linked to the
completion of the identification procedure and the medical examination of the asylum-seeker,
but it is limited by a 5-day period for the issue of an administrative decision on asylum, a 30-day
period for a court decision on an action againstaidtty of the Interior decision on asylum, or

the granting of suspensory effect for a cassatippeal as an extraordinary legal rem&tylf

the time limits stated by the Asylum Act are observed and the Supreme Administrative Court
does not grant cassation appeal suspensory effect, the asylum-seeker’s status will change to the
of a foreigner in general. Until such tiras he leaves the Czech Republic the former
asylum-seeker must remain in the asylum facility in the transit area. If the stated time limits are
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not observed, or the Supreme Administrative Cgrahts a cassation appeal suspensory effect,
the asylum-seeker is transferred to an asyteiity within the ountry, where he will be
subject to the rules and regulations of an ordinary asylum facility.

219. If the asylum-seeker intends to reside det#lie asylum facility he has to gain the
consent of the Ministry of the Interior to the chosen place of residence. The Ministry of the
Interior’'s consent is also required for a changeeresidence outside the asylum facility. The
Ministry of the Interior, which runs the asylunciiities, judges the place of residence chosen by
the asylum-seeker in respect of the asylum-facility’s accessibility for purposes of ongoing
asylum proceedings.

220. A specific regime has been in place since May 2004 and is related to the

Czech Republic’s accession to the EU. olh@erns those asylum-seekers who fall under the
so-called Dublin regime. Community & does not permit foreigners whose asylum
proceedings have been legally suspended on grafride inadmissibility of the application due
to the fact that their asyluapplication should be heard byather EU member State than the
Czech Republic, to leave the asylum facility befibvar transfer to the State that should hear
their asylum application. It should, however dmephasized that this limitation only relates to a
limited category of foreigners and a time-boundisec If the asylum proceedings is not
suspended because the Czech Republic is notgieState to hear the relevant asylum-seeker’s
asylum application, the asylum-seeker isha same regime as other applicants.

221. We should also add that Czech asylum |ae allows asylum apipations to be made

by foreigners placed in detention facilitiescumstody, including extradition, or who are serving
prison sentences. Asylum proceedings by their nature do not lead to the foreigner's automatic
release from the detention facility or remand prison.

Article 13
Principlesfor the deportation of foreignersliving lawfully in the Czech Republic

222. As in the previous period (up to 1998)ring the monitored period 2000-2004 there
existed in the Czech Republic two types of depimmeof foreigners: judicial, as the type of
punishment imposed by a court in criminal procegs and administrative, as a decision issued
by an administrative body, which is the police.

223. Since May 2004, when the Czech Republic became a member State of the EU, a
different, more moderate deportation regime has applied for foreigners who are citizens of
another EU member State. Such foreigners canlmbeported if they threaten state security or
seriously upset public order, and where the tdrwithdrawal of authorization for residence
would be insufficient.

Administrative deportation

224. A police decision on deportation is only nabject to judicial revew in cases of the
foreigner’s unauthorized residence in the CZRepublic, i.e. a foreigner who resided in the
Czech Republic by right and who the police dedittedeport has the right to file an action
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against the decision of the police as an administrative body. The foreigner may then not be
deported until the court decides on the action (suspensory effect). His right to expert legal
assistance is not expressly contained in Czech law.

Judicial deportation - deportation custody

225. During the monitored period 2000-2004 the tleraf deportation custody was lengthened

in the Czech Republic. This is a consequencaafinistrative obstacles, where foreigners who
are to be deported on the basis of a court detdd not have the necessary documents to leave
the Czech Republic. The situation is to a large degree exacerbated by States that do not issue
their citizens travel documents for deportation.piactice, deportation custy often lasts a long
time and execution of deportation is often frustrated.

226. An amendment to the Code of Criminadd&dure effective from the beginning of 2002
(No. 265/2001 Coll.) does not adequately resahe following problematic questions:

— Maximum length of deportation custody;

— Right of the convicted to be heard &yourt before the decision on deportation
custody; and

— The regime of persons in deportation custody.

227. In the event of the maximum length opdedation custody under the Code of Criminal
Procedure (No. 141/1961 Coll.) it is not absditdear whether the maximum assessment of
deportation custody as custody exgiVely judicial must be shortened by one third. In practice,
the length of deportation custody for foreigheonvicted of crimes with the same upper limit
frequently differs.

228. The Code of Criminal Procedure does notaiard guarantee of a hearing before a court
before a decision on whether to take a foreigner into deportation custody. In reaching its
decision, a court must consider winet there is a risk that the convicted will go into hiding or
otherwise frustrate the execution of the degitoh sentence, and whether custody cannot be
replaced by a guarantee, promise or financialantee. However, the judge’s obligation to hear
the foreigner before the decision on deportationamlysts not stipulated in the Code of Criminal
Procedure. This shortcoming was resolvedd03 by the Constitutional Court, which in its
decisiort”® stated that under the Code of Criminaldedure it was always necessary to hear the
convicted before decidingn deportation custody.

229. In the majority of cases, deportation ipased in addition to a prison sentence, and
convicted foreigners after completing their prissentence and then placed in deportation find
themselves in custody conditions with athiiations. Although deported convicted persons
comprise a different group from the accused, tieeyire different traanent and also have
different rights and obligations (e.g. regaglthe degree of limitation of freedom and contact
with the outside world), the Act on ExecutiohCustody (No. 293/1993 Coll.) did not contain
any specific provisions in relation thereto.
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230. Due to the unsatisfactory situation regegdaieportation custody and the execution of
deportation, the ombudsman decided to use his tagbubmit a recommendation for a change in
legislation and had recoursettee Government with a recommendation for an amendment to the
Act on Execution of Custody (No. 293/1993 Coll.). A suitable solution was the proposal for
explicit regulation of the proceedings on deportation custody and the execution of deportation
custody which would reflect the purpose dttlimitation of personaireedom. The ombudsman
also pointed out the need to ensure better gatipe and mutual assistance by the interested
bodies of public authority and to specify prcedures leading to the execution of the
deportation sentence by means of internglil@ions. The amendment to the Act on the
Execution of Custody was adopted, and an amendto the Code of Criminal Procedure will

be included before the comprehensive recodification of criminal procedure.

Parallel proceedings on administrative deportation and proceedings on granting asylum,
and the combination and implementation of court imposed deportation and proceedings on
granting asylum

231. In 2003, pursuant to information frone thmbudsman, the Supreme Court adopted two
unifying standpoints on the decision-making attief the courts in matters concerning
deportation custody and executiondeportation. The first standpaifitconcerns the collision

of asylum proceedings with the executiordeportation. The Supren@ourt concluded that
ongoing asylum proceedings do not prevemtceion of deportation. The Ministry of the

Interior, however, as the administrative bodyiahhdecides on whether to grant asylum, with
regard to the Czech Republic’s international legal commitments remains of the opinion that the
launch of proceedings on the provision of asysra form of international protection prevents

the ordering and execution of deportation.

232. The second standpdfitconcerns the maximum lawflength of deportation custody
and the convicted person’s hearing in the ewératdecision on his begntaken into deportation
custody. The Supreme Court concluded thatcitnvicted person must be heard before the
decision on the deportation custody and thatémgth of deportation custody cannot be
shortened by one third.

233. One of the problems is the fact thatgheceedings on administive deportation and on

the granting of asylum run concurrently. The problem affects foreigners who at the time of the
launch of proceedings on administrativgpdeation live in the Czech Republic on an
unauthorized basis. According to informatioom the UNHCR office in Prague, when deciding
on administrative deportation, and in executing it in cases when the foreigner has been put in
detention, do not investigate whetlbstacles to the foreignedeparture exist in the case of

his deportation.

234. The prepared amendment to the AcAbens and Immigration (No. 326/1999 Coll.)
already states the investigation into the existaficbstacles to departuas an obligatory part

of the proceedings on administrative deportatiot decision. This means it may also be subject
to review by a court.
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Survey of the structure of foreignersdeported in administrative
proceedings accor ding to nationality in 2000-2004

State Monitored item/year | 2000 2001 2002 2003 2004
Deportation stage (from 1.5.2004)*
Ukraine Number of imposed | 5428 5252 7117 8914 10 158
sentences
Number of executed 554 942 937 343 244
sentences
China Number of imposed 62 150 1089 1452 1130
sentences
Number of executed 0 17 35 51 32
sentences
Russia Number of imposed 195 183 264 294 818
sentences
Number of executed 9 27 30 11 23
sentences
Viet Nam | Number of imposed 134 417 520 495 584
sentences
Number of executed 7 5 18 7 8
sentences
Belarus Number of imposed 241 293 446 432 450
sentences
Number of executed 23 51 42 14 15
sentences
Moldova Number of imposed | 1614 1296 801 536 357
sentences
Number of executed 163 520 198 67 30
sentences
Georgia Number of imposed 22 149 111 105 205
sentences
Number of executed 3 23 12 10 11
sentences
India Number of imposed 77 661 579 404 142
sentences
Number of executed 3 *x *x 2 *x
sentences
Romania | Number of imposed 971 852 146 130 117
sentences
Number of executed o o o o o
sentences
Bulgaria Number of imposed 167 200 134 139 86
sentences
Number of executed 11 49 24 10 o
sentences
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Table 23 (continued)
State Monitored item/year | 2000 2001 2002 2003 2004
Deportation stage (from 1 May 2004)*
Slovakia: | Number of imposed 102 131 130 104 43 23
sentences
Number of executed ** * ** *x *x *x
sentences
Lithuania* | Number of imposed 14 61 117 223 52 9
sentences
Number of executed 4 24 23 27 9 2
sentences

* Slovakia and Lithuania are EU member States and it is therefore necessary since the
Czech Republic’s accession to the EU (togetwigr Slovakia and Lithuania) to distinguish
the moderate deportation regime for citizens of other EU member States.

** Data are not available.

235. The marked disparity between the number of foreigners who have been served with
administrative deportation and thember who have actually been deported can be ascribed to
several important factors:

— Facilities for the detention of foreigners have only limited capacity;

— A foreigner who cannot be placed in a déiten facility before deportation due to
reasons of capacity is given a time limitfmlice to leave the country (including
travel pas¥®);

— While in a detention facility, many foreigners apply for asylum which, due to the
need to consider the granting of thiteimational protection, holds up the execution
of the decision on administrative deportatuontil the end of the asylum proceedings.

236. The disparity between the number of peapl whom a decision has been reached for

their administrative deportation, and the numbegpeadple who have actually been deported is

due to the fact that since the beginning of 28@B®ange in the Act on Aliens and Immigration

(No. 217/2002 Coll.) has allowed proceedingsadministrative deportation and asylum
proceedings to be held concurrently. Administrative deportation can therefore be imposed on a
foreigner who is applying for asylum, although the decision can only be executed after the
asylum proceedings have ended, including administrative proceedings against a decision of the
Ministry of the Interior.

Article 14
Principle of equality before courtsand protection of publicinterests (para. 1)

237. Compared to the situation described @ittitial report, a new type of procedure has
been introduced as of 1 January 2003 in addtodhe three existing types (civil, criminal and
constitutional procedure) - procedure before Administrative Court. Only the procedure
before the Constitutional Court has remained unchanged.
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Principle of equality of partiesin civil procedure

238. The Constitutional Court commented on the ppiecdf equality of peies before courts

in October 2008%" The plaintiff withdrew his petition,drause the accused (defendant) - debtor
paid, in the course of the procedure, the wrawhount due which the plaintiff claimed in the
procedure. Subsequently, thdatelant filed an appeal against the court of first-instance’s
decision on reimbursement of the costs of procediihe plaintiff to whom the appeal was sent
for response provided his responséhie appeal court. However, the appeal court returned the
response to the plaintiff and did not takento consideration when deciding on the
reimbursement of the costs obpedure. It decided on a change of the manner of payment of
the costs of proceedings and ordered thesdodbe borne, instead of the defendant who
acknowledged his debt by paying it to the plafrdifring the procedure, entirely by the plaintiff,
I.e. the party that sought court protection of his rights. The Constitutional Court cancelled the
decision of the appeal court on reimbursement@ttists of procedure, stating in the reasoning,
among other arguments, that “the condudhefcourt which refused to accept properly the
response of the plaintiff with respect to ttefendant’s appeal cditsited a breach of the
fundamental principle of the coytocedure - the equality of padieefore courts, as one of the
parties was allowed to performgmedural acts and file briefati the court, while the other

party was not alloweto do the same.”

Principle of equality of partiesin criminal procedure

239. The concept of equality of parties immanal procedure has been modified starting
from 1 January 2002 by the amendmenthef Code of Criminal Procedug&ct No. 141/1961
Coll.). The objective of the amendment was wife the main defect athe valid law, which
was excessive complexity of the criminal proceglum particular of the process of evidence
documentation and decision-makingt all stages, the procedure had a rigid form and the
activities of individual bodies dhe criminal procedure were ofteluplicated instead of being
mutually linked.

240. This change is closely related to the gealnposition of public presutors as defenders

in public prosecution. The position of public prosecuiorthe pretrial stage is more significant:
they are obliged to perform regular checks of ¢des®in the course gfretrial supervision and
decide by means of written reports on steps to be taken by the police and their timing. Except
for termination of investigation due the fact that the police have not found even a suspicion of
a crime (so-called shelving), public prosecutongehexclusive powers to make all decisions in
the pretrial stage, i.e. until the charge is broudhiring the proceedings before court, i.e. after
bringing the charge, public prosecutors are obligeehsure clarifidgon of all fundamental

facts decisive with respect to the charges brou§br this reason, public prosecutors, either at
their own initiative or upon the court’s requesttasb additional evidence that was not obtained
or performed in the pretrial stage. Urkie end of 2001, public prosecutors only proposed
evidence, now they obtain them with the comnsgrupon request of the court if the evidence
supports the accusation and if it proves to be needédw of the proceedings before the court.
After bringing the charge, public prosecutors also obtain evidence at the initiative of other
parties.
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241. With regard to the equality of parties, #utivity of the defence is regulated in the same
scope when evidence is given. This actiMiigsed on the right of the accused (defendant) to
defend him or herself as he/sheeths appropriate, is formulatedaagght, not an obligation as

is the case with public prosecutors. Togethign gtrengthening the contradictory nature of

criminal procedure, the Code of Criminal Bedure newly regulates also the institute of

objections in law. Either party may raise objections in law at any time during the proceedings, of
which the court decides and entdrem in the trial protocol.

Principle of equality of partiesin administrative courts procedure'?®

242. Pursuant to the Code of Administrat®rocedure (Act No. 150/2002 Coll.), valid
since 1 January 2003, administratisourts have full jurisdiatin over decisions of the public
administration bodies. Thus, they are not onhytled to review the lawfulness of decisions
made by administrative bodies, as was the bgghe end of 2002, but to perform a full review
as an independent body.

243. Simultaneously with the imduction of administrative courfgocedure by the Code of
Administrative Courts Procedure, changes wese alade to the Code of Civil Procedure (Act
No. 99/1963 Coll.) under which the lawfulnessletisions made by public administration
bodies was reviewed by courts until the end df20Full review of the so-called administrative
decisions pursuant to the Code of Administra@erts Procedure appliesly to the review of
decisions relating to public-law matters, while full review pursuant to the Code of Civil
Procedure applies to the reviewdw#cisions relating to privatevlamatters. The legal nature of
the case - review of the correctness of decismade by public administration bodies on rights
and obligations thus results in the identjgasition of parties in civil procedure and in
administrative courts procedure.

244. The court is obliged to provide the partigth the same opportuniseo exercise their
rights and to inform them of their procedunights and obligations ithin the scope necessary

for avoiding their harm in the procedure. €ltosts of proceedings related to inviting an
interpreter are covered by the State. A partydioguments the lack of sufficient funds can be at
least partially relieved from court fe&S. However, if the court evaluating an application for
waiver of court fees concludes that the aggilon cannot be successful for obvious reasons, the
application is rejected and the party must p&ydburt fees. The court may cancel the acquitted
waiver of court fees at any time after the difextermination of the proceedings, even with
retroactive effect, if it is founthat the financial situation @le applicant did not justify the
waiver.

Public character of court proceedings and publication of court decisions

245. During the monitored period, no substartielnges occurred in relation to the public
character of court proceedingsd publication of court decisionhe Czech Republic does not
collect statistical data with regard to couetgsions on excluding the public from the hearing.
There is also no case law focusing on this issue.

246. A partial change was brought to the crimpralcedure by the amendment of the Code of
Criminal Procedure effectiversie the beginning of 2002 regarg the obligation to order a
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public hearing in the case séttlement approVvén criminal procedure. Until the end of 2001,

the court always had to decide in a pubkafhing. Since 2002, the court may order a public

hearing of a case if it is necessary for the purpose of interrogating the accused and the damagec
party or for the purpose of performing other acterther to ascertain conditions for this manner

of resolving the case. If the necessary actdyihng interrogation of the accused, have already
been performed in the course of a trial thas wdjourned, e.g. for the purpose of requesting an
opinion from the damaged party - legal entity (which can also be requested in writing), the court
may also decide in a non-public hearing.

247. Since 2004, there has been an absolutely new concept of the public character of
proceedings with juveniles aged 15 to 18, wheehgartial criminal liabity, and with children
under 15 who have no criminal liability.

248. Pursuant to the Act on Trials of Juvenil&ct No. 218/2003 Coll.), the law enforcement
bodies may only publish such information thatslnet endanger the achievement of the trial
objective and that is not contrary to thgugement of personality protection of not only
punished juveniles, but for example also of dgethjuveniles and other ®ns participating in
the proceedings. This restriction is valid until the legally effective completion of the
proceedings. Special interest in the protection of privacy and personality of juveniles justifies
the preference of non-publication of information relating to their offence over the
constitutionally guaranteed prinogbf public trial. The senss this procedure based on the
principle of the presumption @inocence is reducing the harmful effects of trial on juveniles to
the minimum extent possible, including defanmateffects on their person. In the case of
juveniles with patal criminal liability, ths concept is supposed to prevent their being
stigmatized->

249. In general, it is prohibited to publish inyananner in the public media any information
containing the juvenile’s name or any data allowing the juvenile’s identification prior to the final
decision. An exception to this rule appliestoninal law enforcement bodies in cases where
such publishing is necessary for clearing up tlse @and at the same time there is a reasonable
fear that the juvenile may lalangerous to other persons and publication of the information is
necessary for his or her arrest (e.g. in the cdsn escape). Another exception applies to
disclosure of information to other personsabgrobation officer if necessary for obtaining
information relating to drafting a report on fla@enile by the probation officer, where it would
be impossible without such information to professilly supervise or care for the juvenile or to
monitor the fulfilment of conditions and restrans imposed on the juvenile, and to ensure
security of persons getting in contact with thegnile. The persons having received information
in this manner may not disclose it any further.

250. The court announces its decision in a publicihgan the presence of the juvenile. An
effective judgement may be published, but usualthout the juvenile’s name so as to protect
the juvenile against defamatory effects.

251. As a sanction for publishing a report on a fuless offence and stating the juvenile’s
name, his or her picture or other facts allowiing juvenile’s identification, a fine up to
CZK 50,000 may be imposed.
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252. In practice, judges demonstrate a diffetererstanding of the court’s possibility to
decide on “another manner of publishing a sentgnjudgement” on a juvenile’s offence other
than publishing such a sentencing judgemettténpublic media without stating the juvenile’s
name and surname. This is because it is not quite clear what is meant by “another manner of
publishing a judgement”: whether it is thenner in which theudgement is published

(e.g. posting on the court’s official notice boaodthe scope of data the court may publish. For
this reason, the Czech Republic is preparing aenaiment to the Act on Titgof Juveniles (Act
No. 218/2003 Coll.) so that it clearly indicateattthe court may decide both on publishing a
sentencing judgement under steictonditions, i.e. with specifiian of even a wider range of
data on the juvenile not allowea be published in addition the name and surname (e.g. by
specifying certain parts of thedgement), and under less stiganditions, i.e. stating the
juvenile’s name and surname and other persoralafahe juvenile necessary for the protection
of society. This can include publishing theegnile’s picture, as publishing the name and
surname does not necessarily guarantee the poostex society, because nobody who lives far
from the scene of the crime will know the identifithe sentenced juvenile, which is why they
need to know his or her appearance as well.

253. The decision on determining a wider rangdaté that may not be published is based on
the less serious and dangerous nature of the committed offence and the need to protect the
juvenile’s interests, while in the case of a greater need to protect society preference is given to
society’s protection over the protection of thegnile’s privacy and to informing the public on

the juvenile’s identity in view of the seriousness of the committed offence. All these
circumstances will continue to be evaluated and decisions will continue to be made by courts.
The range of cases when a judge may decidaibhsping the identity of the juvenile should be
restricted to extremely serious offen¢@sas these are the only cases when the juvenile’s

privacy protection can be broken.

Exclusion of judgesfor preudice

254. In the monitored period of 2000-2004, the concept of judge’s prejudice in civil procedure
was changed at the beginning of 2001, since wvithiegs no longer beenfigient to have doubts
regarding the unbiased approach of the judge nécessary to have reasons for such doubts.
Thus, if one of the parties rass objections with respect to the judge’s prejudice, it must also
specify the reasons causing such prejudice. Together with this change, the possibility to raise
objections with respect to prejuei of associate justices was also extended. In either case,
however, the objecting party may not explain the prejudice by the court’s proceedings in this or
any other trial. Objections with respect te ttourt’s prejudice in civil procedure may be in

general raised within 15 days of the occurrenciefsituation allegedly causing the prejudice or
within 15 days after the objecting party learns of the alleged prejudice.

255.  An objection of prejudice raised by at least party of the trial isubmitted by the court
chair together with the response of the relevashgguassociate justice toetlsuperior court. The
regional court senate decides on whether to exclude a judge/associate justice of a district court.
The High Court senate decides on excluding a judge/associate justice of a regional court. The
Supreme Court senate decides oclaking a judge of the High Cauor the Supreme Court. No
appeals may be filed against a decision of a sopeourt on excluding a judge/associate justice.

If a supreme court decides on exclusion, the athair appoints anothenglge, associate justice
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or senate. If all judges afgiven court are excluded, the stpecourt assigns the case to
another court at the same level of the judibialarchy as the court whose judges were excluded
from hearing the case.

256. The Ministry of Justice, as the Stateyotmt courts administration, does not keep any
records on decisions on objectiarfgrejudice. The obtainedhfiings indicate that the most
frequent reason for raising objections are the ceualdtisions regarding the subject matter of the
case which cause the parties to feel, sometimes leefore they are announced, that the court
favours the other party. It is not uncommon heaties object against prejudice of all judges of
the court before which the trial ieeld, possibly even of appeal court judges. The objections are
mostly rejected as unjustified. Excluding a judgethe basis of his or her declarations is unique
and only occurs in cases where the piggrsonally knows one of the parties.

257. In administrative courts procedure judgesexcluded from hearing and deciding cases
in trial for the same reasons as judges il procedure and also in cases when they have
participated in making the decision of a public administration body that is challenged by the
respective petition or in making decisions ieypous administrative court proceedings relating

to cassation appeals. A party of the trial magobgagainst prejudice of the judge and must raise
this objection within one week of having learregdhe prejudice. If a party finds out about the
prejudice during the trial, he must raise an diipecof prejudice at thigial. The Supreme
Administrative Court dedies on raised objections.

258. In criminal procedure no changes ocedmuring the monitored period of 2000-2004

with respect to legal regulations applicable to excluding persons performing the activities of law
enforcement bodies, i.e. it is suffnt that any doubts exist with respect to the possibility of the
affected person not acting without bias.

Presumption of innocence (para. 2) and information
regar ding recommendation No. 20

259. In the monitored years, no significant changes occurred with respect to the presumption
of innocence. It is possible to detect a gragitendency in international treaties and newly
created framework decisions of the EU relatmghe proceeds of criminal activities attempting

to introduce a reverse burden of proof with resp@documenting the origin of assets for which
there is a suspicion that it originates from criminal activities. In view of the need to insist on the
presumption of innocence principle in criminabpedure, these attempts have been refused in

the Czech Repubilic.

260. Czech criminal law does not know the institftplea-bargainingHowever, the Czech
Republic counts with the possibility of the acalise admit guilt (plea) under the prepared new
codification of the criminal proceduf&

261. Since the beginning of 2002, it has only been possible, contrary to the earlier period, to
use a punishment order of a court for imposisgspended sentence with@utime restriction if
the length of imprisonment would not exceed one year.
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Minimum guaranteesin criminal procedure (para. 3)
Right of the accused to beinformed of the reasons of accusation without delay

262. Before charges are brought against a sudpettas to be accused of having committed a
crime, as it is the accusation which staress¢hminal proceedings. The reasons for the
accusation, description of conduct considerecbittstitute a crime, and itsgal classification
consisting of specifying the merits of theseanust be, pursuant to the Code of Criminal
Procedure, included in the decision on initiatinigninal prosecution. The accused receives this
decision in writing. If charges are brought against the accused after the investigation, they may
be brought only with respect the conduct described in the accusation. If the public prosecutor
changes the legal classification of the unlawfuldurct, he is obliged to notify the accused and

his legal counsel of such a change sythave an opportunity to propose additional

investigation.

263. If the accused or defendarfteedom is limited (in a policeell or custody), the process
of informing them of the reasons for theiméimement or restriction of their freedom is
described in the text pertang to article 9, paragraph 2.

Right of the accused to beinformed in a language he under stands and to get assistance of
an interpreter

264. The manner and scope of informing atuged person who is confined or whose

freedom is restricted and widoes not understand Czech about the reasons for intervening in his
or her personal freedom is de$edl in the text pertaining aoticle 9, paragraph 2. A major

change in the right to an interpreter in criminal procedure has been brought by the amendment to
the Code of Criminal Procedure (Act Nigt1/1961 Coll., amended by Act No. 265/2001 Coll.)
effective since the beginning of 2002. Uttié end of 2001, the police did not engage

interpreters in criminal proceedings until tleeasation. If the police were negotiating with a
suspect prior to the commencement of crimprakceedings, the person himself had to arrange

for the presence of an interpreter. Undemtée regulation, the police are obliged to engage an
interpreter in criminal proceedings againsuapect who does not speak Czech and is not

confined or whose freedom is not restrictedlater than upon notification of the accusation

which initiates the criminal prosecution. Howeuggcause the police may deal with suspects

who are subsequently accused of having committed a crime even before the criminal proceedings
commencement, they usually engage an interpreter as of the very first contact with the suspect.

265. The new amendment to the Code of Crimitrakedure effective since the beginning

of 2002 also stipulates the rules for engagingnéarpreter. The decisive language is the

language specified by the accused as a langubgd he understands asgdeaks. At the same

time, it is necessary that a certified interpretetttiergiven language exists. If there is no such
certified interpreter and the accused has specified a language which is not the official language
of the country of his citizenship or permanersidence or the languagé a national minority to
which he professes, a formatenpreter is assigned. The formal interpreter interprets the
language of the country of the accused persatizenship or permanent residence or, as the

case may be, of his origin. In practice, everybisdfus instructed of their right to use their
mother tongue, irrespective of their position in the criminal proceedings.
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266. Starting from the moment of accusation aretetfore, potential subsequent bringing of
charges, the accused person has the right to translation of the decision on criminal prosecution
commencement, decision on custody, chargesspoment proposal, sentence, punishment order,
decision on appeal and on conditional suspengi@niminal prosecution. The possibility to
request translation of other douents is not counted with, as it might cause a delay in the
proceedings by the accused person. The accusstdominformed of this right and may waive

it. If a written document relates to several persons and if it is feasible, the law enforcement
bodies only arrange for translation of the respectictions relating to the person entitled to an
interpreter for time and financial reasons.

267. In order to avoid reduction of time periods tlughe translation process, the relevant
time periods do not start to run until delivery of the translated document.

Right to reasonable period of timefor preparation of defence and right to consult a
defence counsel

268. The provision of adequate periods for theppration of a defence is not regulated in
criminal proceedings by means of express spatitin of time periods for these purposes, but is
generally indicated by the rights of the defence in criminal proceedings, the possibility to inspect
files, the rules of notificatioon the course of criminal proceeds, and the entitlement of the
defence to participate individual procedures.

269. The changed concept of criminal procedupressed in the amendment of the Code of
Criminal Procedure effectiversie the beginning of 2002 is based on the idea that criminal
procedure should take place before a court. ifieians a conceptual change in transferring the
process of probation to the trial stage arsdrieting the possibility of probation during the
pretrial stage. For this re@s the amended Code of CriminabPedure to a certain extent limits
the right of the defence to participate in thetpal processes only to the interrogation of the
accused, participation in the salled non-suspensory and unrepb# acts, inspection of the
case files and familiarization with the pretrial stage outcomes.

270. With respect to the defence preparatioa,defence counsel has in particular the
following rights:

— To delivery of a copy of the resolution on criminal proceedings commencement
within 48 hours of beinghosen or appointed,;

— In all stages of the criminal proceedings to request in advance a copy or counterpart
of a protocol on each act performed in the criminal proceedings;

— Toinspect case files, make excerpts anéstiereof and to obtain copies of case
files or their parts at his own cost;

— If reachable, the defence counsel has tijiettio be present at the interrogation of
arrestees and of detained serss and to ask them questions;

— To request presence at investigation adteh the police must allow and to question
interrogated witnesses;
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— To be present at investigation acts, theonte of which can be used as evidence in
the trial, unless such investigation acasnot be postponed and the defence counsel
cannot be notified thereof;

— If witnesses were interrogated prior to the commencement of criminal proceedings
and if the procedure can be repeatbd,defence counsel may request the law
enforcement bodies to repeat the intertimgain his presence or request personal
interrogation of such witnesses in the trial.

271. After the investigation is completed, ff@ice must allow the accused and the defence
counsel within a reasobke period to peruse the files appose additional investigation. The
accused and the defence counsel rhagtotified of this right at least three days in advance.
This period may be reduced subject to thiesent of the accused and the defence counsel.

Right to betried within areasonable period

272. Since the beginning of 2002, when the Gafdériminal Procedw was amended, courts

have been obliged to perform an act aimecbatpleting the criminal proceedings within a

statutory deadline after bringing charges, i.e. to order the hearing and to proceed so as to
complete the trial without undueldg. If the decision on guilt argkntence is to be made by a
district court at the first instance, the first procedural act must be made within three weeks, if the
decision on guilt and sentence is to be made by a regional court, the first procedural act must be
made within three months of the chasdpeing brought by the public prosecutor.

273. Since the beginning of 2002, the possibilitg@iirts to return the case to the public
prosecutor at the stage of the preliminary hgpoithe charges is limited only to the cases of
material procedural defects thannot be removed in furthergaeedings and to the cases where
fundamental facts are not clarified without whitie criminal proceedings completion cannot be
expected. Besides, their investigation in the trial must be substantially more difficult compared
to the possibilities of the pretrial stage.

274. The court delivers a copy of the charge¢oaccused and his defence counsel at the
latest together with the writ of summons to tieating or notification thereof. At the same time,
the court invites them to submit any proposaldtdiather probation at the hearing to the court on
time and to specify the circumstan¢ede clarified by such probation.

275. The court determines the dateéhe hearing so that the accused and the defence counsel
have at least five business days to prepare foridde frhis period starts to run at the moment of
notification of the date of the hearing and neafy be reduced with the consent of the accused.

276. The defence counsel has the right to beeptest the public hearing. The date of the
public hearing is determined by the senate cha&isso allow at least five days of preparation to
the defence counsel starting from the notifmatdf the date of the hearing. This period may
only be reduced with the consent of the pemsbose interests are to be protected by such
period.
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Table24

Survey of average length of criminal proceedings (pretrial and trial)

Monitored item (in days)/year 2000 2001 2002 2003 2004
Length of investigation concluded 53.2 52.8 65.5 73.6 72.3
by suspension (shelving)
Length of investigation concluded 15.2 14.5 23.3 41.4 40.7
by accusation
Length of investigation concluded 59.8 59.2 60.6 56.3 60
by bringing charges
Length of trial 256 272 284 278 275

Right to legal assistance, including so-called freelegal assistance, and right to betried in
person and information regar ding recommendation No. 21 pertaining to legal assistance
in criminal procedure™*

277. The right to a defence counsel of the aedyperson’s own choosing and specification of
cases of the so-called necessary defence wipemson must have a defence counsel have not
substantially changed during the monitored peridde reasons for necessary defence have been
extended to the following cases:

— Since the beginning of 2002, an individuaknminal proceedings must also have a
defence counsel in proceedings on extrenany remedies (complaint on a breach of
laws, extraordinary appeal) and in the proceedings on renewal of trial;

— Since November 2004, an individual must hawdefence counsatfter extradition to
the Czech Republic for criminal prosecution if he intends to waive the right to be
prosecuted only for the crime for which he was extradited to the Czech Republic from
abroad (so-called principle of speciality),proceedings on extradition to a foreign
country, in proceedings on transfer ahunal prosecution to another EU member
State, and in proceedings on recognition of a foreign court’s judgement.

278. The Code of Criminal Pratere emphasizes the right to choose the defence counsel also
in the cases of necessary defence. Only ihdividual does not choose a defence counsel is the
counsel assigned by the court. The accusedewen change the defence counsel assigned by
the court by choosing a different counsel. If saathange occurs during the trial, it is usually
connected with the necessity to adjourn the traas the case may be, public hearing regarding
an appeal or complaint on a breach of laWewever, due to the deadlines stipulated by the
Code of Criminal Procedure in some caSe#, has not been unusual in practice that an accused
has tried to achieve the lapse of a statutory deadline in vain and thus thwarting the criminal
proceedings by repeatedly changing his defencmsel. For this reason, the amendment of the
Code of Criminal Procedure effective since thgibeing of 2002 sets out the rule that it is not
possible to notify the newly chosen defenoartsel on time, the defence is performed by the
existing defence counsel until the new coutsleés over. Thus, this amendment does not
restrict the right of the accused to the defesm#nsel, including the right to choose the counsel
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at any time during the criminal proceedings, twity imposes the obligation on the previous
counsel to continue the defence until the newlyseim counsel takes over the defence in person
in order to ensure the smooth course of the criminal proceedings.

279. Until the end of 2001, the Code of Criminad¢&dure did not allow the court to exclude

a defence counsel when the quality of defesmdd be seriously doubted (e.g. the defence
counsel is prosecuted himself for an intentlameme, does not perform the defence, does not
appear at the hearings where his presence is necessary, etc.). The amendment of the Code of
Criminal Procedure effective sintee beginning of 2002 sets out the rule that in such serious
cases the court may propose excluding the defeaansel. The court is obliged to exclude a
defence counsel if he represents two or moceised whose interests amemutual conflict and

if he himself does not abandon the power ofratg or applied for being released from the
defence.

280. In the period of 2003-2004, the Constitutionali€dealt with the issue of necessity of
the defence counsel in criminal proceedingsawee a certificate of the National Security
Authority for being provided with classifiedformation pursuant to the Act on Protection of
Classified Information (Act No. 148/1998 Colt¥. The issue was submitted to the
Constitutional Court by a coutttat had to decide whethardefence counsel in criminal
proceedings does or does not need a certificate of the National Security Authority allowing
access to classified information during thieninal proceedings. The Constitutional Court
focused on the relationship between suitabilityngans chosen togiect public assets -

national security - and adequacytlo¢ir intrusion in a wide range dfjhts and principles of law.

It concluded that security checks of attorneys only in criminal proceedings are not adequate,
because “... the desired objective can be acli@averiminal proceedings by a sum of partial
instruments - instruction given by the couwonfidentiality obligation under the Act on
Attorneys, etc., which do not affect or resttioe fundamental right to defence, equality of arms
and right to make statements on all evidence, which rights collide in the given situation with the
public assets (national security)”.

281. The Constitutional Court has also anadlythe legal regulations governing the
participation of attorneys in trial, irrespectiveitsftype (criminal, civil or administrative). The
Constitutional Court had to decide not onlyetdlier the access of attorneys in criminal
proceedings is subject to the Code of Crimmwcedure or the Act on &tection of Classified
Information, but also analysed the issue of leggulations applicable to the protection of
classified information in trial in general. The Constitutional Court concluded that protection of
classified information in criminal proceedings represents a specific situation in which the Code
of Criminal Procedure are applied as a spédaia| not the Act on Protection of Classified
Information as a general law. Otherwise, it could happen that “... an attorney in criminal
proceedings would need to pass security checks in order to get access to evidence containing
classified information, while in civil proceedings administrative court proceedings the same
attorney in the position of an authorized représtare of one of the parties would not need to
pass the check in order to get access to the same piece of evidence containing the same classified
information. ... If the legislator stipulatedtime Act on Protection of @tsified Information the
obligation of attorneys acting defence counsels in criminal pesdings to pass security checks
in order to get access to classified informattbe, consequences of thisgulation would have

to be reflected in a special situation contiiy a reason for excluding the chosen defence
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counsel ... and releasing an apped defence counsel from deée”. The Constitutional Court
thus concluded that pursuant to the laws ef@zech Republic it is not permissible to request
attorneys in criminal proceedings to obtain aifieatte of authorizatin to access classified
information, i.e. passing of security checKs.

282. Anindividual may still have more deferamunsels in criminal proceedings. However,
as it is necessary to clearly specify toiehhcounsel the court is supposed to deliver
correspondence, the amendmenthef Code of Criminal Proceduedfective since the beginning
of 2002 requires for the sake of swiftneasl amoothness of criminal procedure that an
individual appoint one defenceunsel authorized to receiveroespondence. If an individual
fails to do so, such counsel is appointed by the court.

283.  While until the end of 2001 only attorneydifgmg as witnesses in a given criminal
procedure, preparing expert opinions or actinmespreters could not act as defence counsels
in such proceedings, the amendment of thdeCof Criminal Procedure effective since the
beginning of 2002 further stipuk that attorneys against whom criminal prosecution is or was
conducted cannot act adefence counsel in criminal pexlure either, which means that
attorneys in the position of an accused, withneggaaticipant may not act as defence counsels in
a given criminal procedure.

284. The issues of legal assistance are not gedarniformly by the Czech legal regulations,
individual procedural acts, including the CodeCoiminal Procedure, stipulate their own rules
for provision of legal assistance by attorneys for reduced fees or free of charge.

285. An amendment to the Code of CrimiRabcedure effective since 1 July 2684rought
certain positive developments in the area of crahprocedure. Thus, since the middle of 2004,
the provision of the so-called free legal assistance in criminal procedure has not been viewed as
an active right of an individual on which theuct decides upon application of the individual for
the provision of such service, but as the coutkgation to decide on an individual’s right to
legal assistance free of charge or for reduceddees without the individual’s application. The
court adopts this decision if it is obvious that thdividual has no sufficient funds for covering
the costs of his defence. For these purposegdrts keep alphabetical lists of attorneys who
wish to perform the obligations of defenceaggointed defence counsels. The attorneys on the
list are appointed by the court as defeogensels for individual accused persons in the
alphabetical order of thesurnames in the list.

286. Substantial changes haweeb introduced by the amendment to the Code of Criminal
Procedure effective since the beginning of 2002 mitbe area of probation in trial. Until the

end of 2001, the trial could be hefdthe absence of the accused who did not appear before the
court despite having been gitdummoned. However, the law made probation by means of
reading a protocol on a testimony of a witness{lagr accused person or by means of reading an
expert opinion in these cases conditional uporctimsent of the accused. Thus, if the court

acted in the absence of the accused, the heasimgly had to be adjourned in order to summon
witnesses, as it was impossible to obtain the adcpeeson’s consent with reading the protocols.
For this reason, the Code ofi@mal Procedure effective sintlee beginning of 2002 presumes
that if the accused does not appear before the court despite having been duly summoned, he do
not wish to exercise his right to be present at the probation and the probation can take place in
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his absence. The Czech Republic adopted thida&on in order to eliminate delays caused by
passivity on the part of the accused who were duly and timely summoned to the trial. The

factual obligation of the accused to be presenteatrthl has been replaced with the possibility to

read protocols on the testimony of witnesses, experts and other accused persons if the summoned
accused does not appear befoeedburt without an apology. The accused must be informed of

this possibility in the writ of summons.

Right to propose evidence and actively participate in interrogating witnesses

287. The police may admit the participation of #iteused in the investigation and allow the
accused to question the interrogated witnesses. hapigens in particular in situations when an
individual has no defence counsel and the interrogattess has the right tefuse to testify.

288. The amendment to the Code of Criminaldeédure effective simcthe beginning of 2002
has extended the right of the parties to penfprobation before the court, as until the end

of 2001 the parties were entitledrequest that the court allawem to perform probation only
with respect to a witness interrogation. Naxefence counsel or amdividual without a

defence counsel can perform albpation in favour of the defenaethe trial and public hearing
with the consent of the court, including interrbga of a witness or an expert. In the trial,

public hearing, or in the coursé other procedure of the court performed in the presence of the
accused, the accused may raise objections aglaeéstanner of conducting the procedure at any
time during its course.

289. Since the criminal prosecution commencenthetdefence counsel is entitled to be

present at such parts of the investigation the reswhich can be used as evidence in the trial.
This does not apply to the salled “non-postponable” evidence the probation of which in the

trial would no longer be possible. The defe counsel may question the accused and other
interrogated persons after the police finish tiregrrogation. Objections against the course of
investigation may be raised by the defenoensel any time during the investigation. If the
defence counsel is present at the interrogationfreess whose identity is to be kept secret, the
police are obliged to adopt adequate measures preventing the defence counsel from finding out
the witness’s identity.

290. In general, the accuseaadahis defence counsel in crimimproceedings are entitled to
participate in all acts of probation in the triagluding the interrogation of witnesses. During

the probation in the trial and public hearing, the defence coehg entitled with the court’s
consent to perform probation in favour of thefence within the same scope as the public
prosecutor. The public prosecutor, the accusedandefence counsel can request that the court
allow them to perform probation, including in paunler interrogation of a witness or an expert.
The court is not obliged to acquit their requieghe case of interrogation of an accused,
interrogation of a witness younger than 15 yeang)l or injured witness or if probation by one

of the aforementioned persons would not be aypaite for another serious reason. The court
may only interrupt interrogation if it is nobrducted in compliance with the law, if the
interrogated person is put under pressure byntieerogator, the interrogation is conducted in
another inappropriate manner,ibthe court deems it necessary to ask the interrogated person a
guestion the asking of which cannot be postd until after the interrogation. After the
completion of the interrogation or its part, the other party has the right to question the
interrogated person
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291. The amendment to the Code of Criminaldeédure effective simcthe beginning of 2002

has further newly regulated the possibility of the so-called presentation of a protocol on
testimony of a witness obtained at pretrialget without the presence of the accused person’s
defence counsel for the purposesghluating the witness’s credity, because when the defence
counsel did not have the opportunity to be preaethe witness’s interrogation at the pretrial

stage, discrepancies may occur between the witness’s repeated testimony before the court. For
this reason, it is necessary to consider the sagm€e of the protocol on the witness’s testimony
obtained at the pretrial stage and its usability before the court with respect to the principle of
verbal character, directness and right of the accused to be at least once present at the probation
and question the interrogated persons.

292. The presentation consists of reproducieg#hevant parts of the previous protocol
obtained at the pretristage without the presence of thefence counsel with a request for
explanation of discrepancies compared to the new testimony provided before the court. This
protocol only serves for the witness to explain any discrepancies between their testimony given
at the pretrial stage and before the court anthi® court to make abaclusion on the basis of

such explanation regarding the witness’s crndithib As opposed to the read protocol on a
witness’s testimony, which represents a full-egpiece of evidence on which the court may base
its decision on the accused person’s guilt, thegmtesl protocol on a wigss’s testimony cannot

in itself or in conjunction with other evidence biged for deciding on the accused person’s guilt.
Exemptions of this rule aygermitted mainly in the case pérforming so-called unpostponable

or unrepeatable acts prior to the commencemkeatminal proceedings when correctness and
lawfulness is guaranteed by the presence of the judge, in the case of interrogating juvenile
witnesses, or in the case when a witrtestified under pressureras bribed, etc.

293. Instead of interrogatimra witness, a protocol on his testimyanay be read in the trial if
the court does not consider pamal interrogation necessary and the public prosecutor and the
accused agree with it. A protocol on the testijnof another accused person or a witness may
be read without their consent if the witnesmissing, lives abroad for a long term, his health
condition makes the interrogai impossible, or has died.

294. ltis also possible to read before thartthe testimony of a witness who refused to

testify in the trial without the right to do ®o who substantially deviates from his earlier

testimony. The protocol on the testimony of a witness who exercised his right to refuse to testify
in the trial may only be read if the witness was duly informed prior to the interrogation of his

right to refuse to testify and expressly stateat tte did not wish to exercise this right, the
interrogation was conducted in a lawful manaed the accused or his defence counsel had the
opportunity to be present at the interrogation.

Criminal proceedings against juveniles (para. 4)

295. Effective as of 1 January 2004, a system chasmgeadopted in trials of juveniles with
partial or no criminal liability. Criminal offezes committed by juveniles are no longer tried by
general criminal courts, but by so-called courts for juveniles, the judges of which specialize in
criminal offences committed by juveniles. Thus, the issues of trying criminal offences
committed by juveniles were excluded from @ede of Criminal Procedure (Act No. 141/1961
Coll.) and without any substantial factual changessferred to the Aadn Trials of Juveniles

(Act No. 218/2003 Coll.).
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296. Pursuant to the Act on Trials of Jules (Act No. 218/2003 Coll.), children younger

than 15 years still do not have criminal liabilty,but the law allows the State to respond to
offences committed by these children in civil proceedings through various educational measures.
It is possible to impose custody of a probatofficial on children under the age of 15, order

their placement in therapy, psychological or another suitable educational programme in an
educational centre or under protective custody. In the case of offences committed by children
under 15, the courts for juveniles proceed impbance with the rules applicable for civil

procedure, as set out in the Code ofildvocedure (Act No. 99/1963 Coll.). Where the

following text mentions criminal punishment ofvgniles, it refers tpuveniles with partial

criminal liability aged between 15 and 18.

297. Criminal offences committed yeniles with patial criminal liability are in general

tried separately without the pergece of the other, mainly adudiccused persons. The trial may
only be attended by another ased juvenile, his confidarjs defence counsel, his legal
custodians and relatives in the direct line, sigirspouses, damaged persons, witnesses, experts
and probation officials.

298. A major difference between the court heaohjuvenile offences until the end of 2003

and since the beginning of 2004 consists sifjaificant possibility to restrict the public

character of the proceedings in favour of the juverifedhe imposed sanctions are no longer
called punishment, but measurédhe measures include punishmheneasures, protective and
educational measures. The priority is the intei@grotect juveniles against harmful influences,
creation of conditions for their healthy futudevelopment at a social and mental level,
restoration of their social reélans distorted by their conduct, and achieving their abstention from
criminal activities in the future.

Punishment measures
299. A ssignificant change introduced by #het on Trials of Juveniles (Act No. 218/2003
Coll.) in the imposition of sentences is the extension of alternatives to the sentence of
imprisonment. A court may impose the folleygipunishment measures on juveniles for
committed crimes:

— Public works;

— Financial measures;

— Financial measures wittonditional suspension;

— Forfeiture of a thing;

— Prohibition of activities;

— Expatriation for a definite period of time;

— Imprisonment which can be conditionaflyspended, including the condition of
custody.
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300. Itis also possible to apply the extashgessibility to refrain from punishment and

Impose alternative punishment measures witlitrout probation elements wherever there is a
possibility of active influence of the juvenile’s close social environment and specific influence of
probation officials. The precondition of refraig from the imposition of punishment measures

is the admission of guilt by the juvenile wiplartial criminal liability to committing a crime that
represents no more than a minor danger to soaretythe juvenile’s regret and desire to reform
himself.

301. The court may refrain from imposition iethature of the committed offence and the
former life of the juvenile make it possible to assume that the trial itself had sufficient
educational impact on the juvenile. The court &d@s into consideratiothe consequences of
the offence affecting the juvenile, in particuliathey are so burdensome that a sentence of
imprisonment would be inadequat@nother case when the court may refrain from imposing a
punishment measure is a sitoatiwhen a juvenile committed affence due to an excusable
lack of knowledge of legal regulations.

302. The Act on Trials of Juveniles (AcoN218/2003 Coll.) has further introduced the
possibility of refraining from the imposition punishment measures in connection with
receiving a guarantee for the juvenile’s reformation, taking into consideration the educational
influence of the person providing the guarantbethis case, the court must take into
consideration also the nature of the committed offence and the person of the juvenile which mus
guarantee that the imposition of punishment meassimest necessary. If the court refrains from
imposing punishment measures on a juvenile ritleave the resolution of the case and possible
punishment or imposition of anothedequate measure to the joie’s legal custodian or the
school which the juvenilattends or educational institution in it he lives. In such a case, the
court requests their opinion in advance. Thetcoam also issue a reprehension to the juvenile.
Leaving the punishment of a juvenile withrig@ criminal liability can be very efficient

especially in the cases of minor offences whaietst supervision or restrictions by the parents
over the performance of ordered obligationsestrictions can bmore influential and

educational for the child than impositiohpunishment measures by the court.

303. Itis also possible to refrain from impag punishment measures if the juvenile

committed the criminal offence in a state caused by a mental disorder and the court believes tha
ordering a protective treatmentll ensure better reformationdh punishment measures. The

court may further refrain from imposing punishmergasures on a juvenile if it imposes other
protective or educational meassarinstead. These other caskrefraining from the imposition

of punishment measures represent significant exiers the alternatives of resolving the case,
allowing the court to select the most suitable alternative for each case, taking into consideration
the nature of the offence and the person of the offender.

304. The court may also conditionally suspéralimposition of punishment measures if it
deems it necessary to monitor the juvenil@aduct for the specified period. This happens
mainly in the case when the juvenile requingsesvision by a probation official or imposition of
other protective or educational measures for the shensuring his future proper conduct and it
is not clear whether it will not be necessarympose punishment measures as well as in the
case of a failure of the protective or educational measures.
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305. Inthe case of a suspended sentence orrglepheentence with sup&ion the court sets

out a probation period of one to three years. Supervision of the sentenced juvenile is carried
out by a probation official. He assists theggnile in finding theappropriate treatment,
psychotherapeutic and other programmes, mocodation, jobs, etc. At the same time, he
supports the juvenile’s education and influenitesjuvenile together with the authorized

educator and legal guardian. In the course of the probation activities, the probation official has
the right of access to the juvenile. The assistance and consulting is carried out by the probation
official mainly in the course of prepai@n and implementation @ programme drafted

individually for the given juvenile.

306. The Act on Trials of Juveniles (AcoN218/2003 Coll.) expands the list of mitigating
circumstances, as the court determiningghieishment measures must always take into
consideration as a mitigating circumstance tlot thzat the offender has successfully gone
through an adequate probatjmmgramme or anothsuitable programme of social training,
psychological counselling, therapy or public workducational, trainingequalification or other
suitable programme aimed at development of social skills and personality, or has provided
satisfaction to the damaged persoas fully or at least partiglicompensated the caused damage
and remedied or at least reduced the harm dabss endeavoured to restore the legal and social
relations disturbed by hionduct, or has behaved aftee thffence committed in a manner
allowing for reasonable assumption that he @olinmit no more criminal offences in the future.

307. The court is also obliged, when determintmgtype and length of punishment measures,
to take into consideration as aggravatingnatigating circumstances the fact that a juvenile
committed an offence in a state of reducednsiness of mind caused by abuse of addictive
substances, in particular if the court simnéausly orders protectvtreatment or another
educational measure aimed at elimination or matten of the juvenile’sddiction. The Act on
Trials of Juveniles (Act No. 218/2003 Coll.) thuspends to the quite frequent cause of offences
committed by juveniles with partial criminal liability who represent a group especially
vulnerable to abuse of narcotind psychotropic substances, whproblem must be dealt with

by adequate measures, mainly by orderinggatote treatment or antegr educational measure
aimed at eliminating or modenag the juvenile’s addiction.

308. The length of sanctions consisting of publarks, financial sactions, prohibition of
activities and expatriation is reduced to one half in the case of juveniles with partial criminal
liability, with the maximum length of the saian being determinedna, where justified, also

the minimum length.

309. Compared to the previous legal regiates of imposition of individual types of
punishment measures, the Act on Trialswifehiles (Act No. 218/2003 Coll.) contains the
following differences as opposed to the Pe&badle (Act No. 140/1961 Coll.): for the imposition
of public works a statement or consent of the glued juvenile with paal criminal liability is
required, which guarantees the positive motivatibtine juvenile and kicooperation in serving
the sentence. Financial sanctions may only lpwgad on a juvenile who wie or has sufficient
funds. The new regulation also makes it possiblde¢termine the amounf financial sanctions

in the form of a daily rate, which is a newlyromduced manner of calculating the total amount of
the financial sanctiof*
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310. Itis possible to order a sentenced juveafiler the legal effectiveness of the sentence as
an alternative to substitute imprisonmenté&ory out public works within a probation
programme subject to the juvendeonsent should the juvenilélfeo pay the financial sanction.
If the sentenced juvenile performs the publiake) the court decides on whether to pardon the
substitute imprisonment.

311. Inthe case of financial sanctions, a conditisagpension for a trial period of up to three
years is possible if it can be expected, takirig aonsideration the nature of the offence and
person of the juvenile, that he will commit no more offences in the future. In such a case, the
court decides on attestai and the juvenile does not pay flmancial sanction. Otherwise, the
court decides on serving the sentence, with a Ipiissto carry out public works instead of the
substitute imprisonment under the same conditions e case of an unpaid financial sanction
that has not been suspended.

Educational measures

312. Educational measures are aimed at regglétim juvenile’s lifestyle and thus supporting
and ensuring his education. Educational measanesnposed by the court and at the pretrial
stage by the public prosecutor. Pursuarnh&Act on Trials of Juveniles (Act No. 218/2003
Coll.), educational measures are the following:

— Supervision of a probation official;

— Probation programme;

— Educational obligations;

— Educational restrictions amdprehension with warning.

313. If the nature of the educational measurespp®, they can be apptigo juveniles either
instead of punishment measures or in addiiiopunishment measures or in connection with
diversion from criminal prosecution (conditiorsalspension of criminal prosecution, settlement
and concession from criminal prosecution).

314. Educational measures can also be impostnioourse of the criminal proceedings with
the consent of the juvenile against whom thecpedings are held. Such imposed and performed
educational measures do not have an immediate impact on the course of further criminal
proceedings (e.g. suspension or interruption of criminal prosecution), but it is naturally reflected
in the court’s decisions on the applicatioraddiversion, refraining from punishment or

imposition of punishment measures.

315. If the court concludes that it is in the joNe’s interest thahis proper education be
supervised in his own family in which the juverlilees, it orders supenisn of the juvenile by
a probation official of the Probat and Mediation Service. Supision of a probation official
means long-term work with the sentenced juvethiigng which the juvenile is obliged to be in
regular contact with an official dhe Probation and Mediation Service.
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316. The supervision carried out by the Ptmvaand Mediation Service is one of the

intensive means of influencing juvenile offemd. Its objective is to reduce the risk of

continuing criminal activities and to contribute to the juvenile’s reintegration in society. For the
work with juvenile offenders durg the probation period to befettive, it must integrate both

help and professional guidanaed supervision. After imposition of the supervision, the
probation official carrying out the supenadsi must draft an individual programme of the
supervision implementation gooperation with the juvenileAs it can prove during the
supervision implementation that complete or timely performance of educational obligations or
educational restrictions is possible or cannot be reasonatdguested from the juvenile, the
probation official may also propose that the t@ancel or modify the imposed obligation or
restriction. The court may alsaopt such a decision at its owitiative (official obligation) on

the basis of the probation official’s repoH.

317. If the juvenile on whom the court imposegervision of a probation official seriously or
repeatedly breaches the terms of the sugiery, the probation official informs the court
accordingly without undue delay. In the caséee$ serious breaches, the probation official may
warn the juvenile himself. The probation officraby not issue more than two warnings in the
course of one year. The probation official nadgo inform the juveife of any ascertained
insufficiencies and warn him thahould a breach of the determehconditions, restrictions and
obligations be repeated or be more serious, the official will inform the court.

318. Another educational measisehe ordering of a probation programme, which means the
juvenile’s obligation to go through a probation programme, including but not limited to a social
training programme, psychologicabunselling, therapy or pubhgorks, educational, training,
requalification or other suitable programme aimed at developing the social skills and personality
of the juvenile. The probation programen bring various limitations of ordinary life

routines*® The Act on Trials of Juveniles (Abto. 218/2003 Coll.) sets forth quite strict

conditions for ordering a probah programme. The juvenilessipposed to have an opportunity

to be informed of the contents of the probapoagramme and must agree with his participation

in the programmé&** The juvenile participates e probation programme under the

supervision of the probation official.

319. Educational obligations imposed on juveileclude in particular the payment of a
financial amount within a specifiatkadline as financial aid toelvictims of criminal activities,
the performance of public works afcertain kind in his leisutene and without consideration,
compensation for damage caused by his ai#en a manner corresponding to his powers or
otherwise a contribution to eliminating the consegpes of the offence, an attempt to reach a
settlement with the damaged party, etc. Thatomay only order public works for a juvenile to
such an extent that serving the sentence doedisturb his school attendance or his job for a
period not exceeding 4 hours a day, 18 hours a week and 60 hours in total.

320. Educational restriction can prohibit a joike for a determined period not exceeding

three years to go to certain places and establishments, be in contact with certain people, carry or
keep certain things that might stimulatelor give him an opportunity to commit further

criminal offences, abuse addictive substances or participate in gambling. Educational measures
can also be used to order a juvenile not to liveeatain places or within a certain area, etc.

During the performance of edummal obligations the juvenile is obliged to subject himself to

the supervision of a probation official.
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321. Reprehension with warning is a strict repraafdine judge and at th@etrial stage of the
public prosecutor addressed to the juvenile impttesence of his legal custodian with respect to
the unlawfulness of his offence and information of the specific consequences threatening to the
juvenile should he commit any furthenlawful acts in the future.

Protective measur es

322. In addition to general protective measuna®tective treatment arfdrfeiture of a thing,
which are imposed under the Penal Code Jdlw also regulates protective education.

Right to remediesin criminal procedure (para. 5)
Extraordinary remedies

323. The amendment to the Code of Crimipdcedure effective since 1 January 2002 has
introduced extraordinary appeatifvolant) as a universal extraordinary remedy. The
extraordinary appeal may only be filed by the accused person’s defence counsel. If the accuseo
person’s competence to perform legal acts is limited or does not exist, the extraordinary appeal
may be filed not only by the defence counsel, but also by the legal custodian since 24 May 2002
(amendment to the Code of CrimirRdocedure by Act No. 200/2002 Coll.).

324. In 2001, the Constitutional Court abolished, effective as of 1 January 2002, the
possibility of the Minister of Justice to achiewehange of judgement by filing a complaint on a
breach of laws (extraordinary remedy) to theidegnt of the convict against a legally effective
judgement in criminal procedut&. The Constitutional Court in particular pointed out that this
was a remedy available to the executive povie@-vis the judiciabower and the convict
without the latter having a similéool, which was an intervention the principle of equality of
arms embodied in the right to fair trial.

325. A complaint on a breach of laws to the detnitred the convict filed by the Minister of
Justice can no longer be used in order toeaehcancellation of the challenged judgement, but
only an academic statement of the SupremertCof the Czech Republic that the law was
breached.

Right to compensation of damage suffered by unlawful verdict (para. 6)

326. The information pertaining to compengatof damage suffered by legally effective

verdicts sentencing an individuahose innocence is proven in a subsequent court review is

set out in the text pertaining article 9, paragraph 5, relatit@the restrictions of freedom

not representing penal sanctions. Becausgemsation of damage is provided in the

Czech Republic in the sameanner both under article 9, pgraph 5, and under article 14,
paragraph 6, the information on damage compensation is summarized at the same place for bot
cases.

Principle non bisin idem (para. 7)

327. The principle of no secondogecution for the same offena®( bis in idemhas
been specified and supplemented by the amentto the Code of Criminal Procedure (Act
No. 265/2001 Coll.) effective since 1 January 20@ursuant to the Code of Criminal
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Procedure, an obstacle of judged cases isyne@tl considered a sentence of another partial

offence of a continuing crime. If the lawfercement bodies proceeded in compliance with

legal regulations valid till therel of 2001 and decided on the meatone such offence, they

thus created an obstadte the judged case. Consequentiye court could not decide on some
partial acts despite hang conducted all necessary probatwith respect thereto. After the
amendment of the Code of Criminal Procedure,aburt can decide only on a part of criminal
activities with respect to which necessary evidence has been brought and the rest can be dealt
with in further proceedings. This amendmehthe Code of Criminal Procedure has made it
possible to speed up and in some cases complete the trial on criminal activities committed in the
form of a series of partial offencesnstituting in aggregate a single crime.

328. In addition, the Code of Criminal Procesleffective since 1 January 2002 expressly
enumerates decisions of law enforcement é&®depresenting an obstacle for new criminal
prosecution. Criminal prosecution cannot be conued and if already commenced, cannot be
continued and mudte suspended:

— Against a person against whom an earlier g¢cation for the same act was terminated
by a legally effective judgement of a court or was suspended with legal effect by a
decision of a court or another competent aritis, provided that the decision was not
cancelled in the prescribed proceedings;

— Against a person against whom an earlier g¢cation for the same act was terminated
by a legally effective judgement on settlethgrovided that the judgement was not
cancelled in the prescribed proceedings;

— Against a person against whom an earlier g¢cation for the same act was terminated
by a legally effective judgement on cessation of the case with a suspicion that the
given act constituted a penal offence, tort or another disciplinary wrong-doing,
provided that the judgement was not@alied in the prescribed proceedings.

329. The principlaon bis in iderhas further been extended since July 2004 (amendment of
the Code of Criminal Procedubg Act No. 283/2004 Coll.) to include decisions adopted by the
public prosecutor in the course of an abbreviated pretrial stage, because this stage does not
represent a criminal prosecution and the rplgliaable since the beginning of 2002 could not
thus be applied to it. Since July 2004, the Cafd€riminal Proceduretipulates these further
cases of inadmissibility of criminal presution on the basis of the principlen bis in idem

— If settlement was approved and case shelved with respect to the same act and the
same suspect;

— If a decision on conditional suspensiortlod punishment proposal was adopted with
respect to the same act and the sameesstigimd the individual on probation has or is
deemed to have acquitted well.

330. Since November 2004, another amendmetiteo€ode of Criminal Procedure (Act
No. 539/2004 Coll.) extended the principlen bis in idenwith respect to the requirements
for unification of proceedings of law ent@mment bodies in the member States of the
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European Union in order to respect the famental principles of criminal procedure in
compatible decisions adopted by law enforeatrbodies in the EU member States. The
Czech laws award the same legal effecthése decisions as diecisions adopted by
Czech judicial bodies.

Article 15
Principle of the ban on retroaction (para. 1)

331. The concept of retroaction did notieha in the monitored period of 2000-2004. The
Czech Republic does not keep any records ofgadiags suspended due to negative prescription
of allegedly committed crimes.

Punishment for crimes under general principlesof law
recognized by the inter national community (para. 2)

332. During the entire monitored period28f00-2004, the concept of punishment only for
acts criminal under the laws or imational treaties ingporated in the Czech laws applied in

the Czech Republic. In the monitored perio@000-2004 the Czech Republic did not become a
contracting party to the Statute of the Inteior@al Criminal Court which would represent such
treaty. However, the Czech Republic has lgeparing for its adoption not only by amending
its criminal law regulations, but also by amearglthe Constitution of the Czech Republic, which
sets out the rules pertaining to immunities of constitutional officials.

333. Since the beginning of 2002, pursuant éoaimended Code of Criminal Procedure, an
international court otribunal established under a pronoungedrnational treaty by which the
Czech Republic is bound (sect. 375) is considexr court of another country - foreign
sovereignty. This regulation allows for the apglion of regulations governing judicial relations
with foreign countries also to internatiomalurts and tribunals &blished not only by
international treaties, butsa by resolutions of the United Nations Security Council.

334. Starting from November 2004, another ameasmainto the Code of Criminal Procedure
(Act No. 539/2004 Coll.) ensured the actual implatagon of cooperatiowith international
courts and tribunals bgxtending judicial relations witforeign countries to cooperation in
proceedings on requests of théernational Criminal Court &gblished on the basis of an
international treaty by which the Czech Reluis bound or of thénternational Criminal
Tribunal established by decision of the Uniléations Security Council issued pursuant to
Chapter VIl of the United Nations Charter. This applies also for proceedings and decisions on
extradition of persons to the Internationaindnal Court or Tribunal, for proceedings and
decisions on transit of persons through thetteyr of the Czech Republic for the purposes of
hearing before the Internatidr@riminal Court or Tribunal, ofor the purposes of serving
sentence imposed by the International Crim{@alrt or Tribunal. However, it is still
impossible to extradite or hand over Czech citizens. Enforcement of decisions of the
International Criminal Court or Thunal is governed by the rdapplicable to recognition and
enforcement of foreign decisions.

335. However, the ratification of the Sttt of the International Criminal Cotfftis still
prevented by constitutional obstacles, specifically by procedure-law and substantive-law



CCPR/CICZE/2
page 86

immunity of constitutional officials, unlimitedght of the President to grant pardons and
amnesties, and the prohibition to force Czathens to leave their hoencountry. For this
reason, the Constitution of the Czech Republic shbal/e newly contaimka rule under which
the immunities of members of Parliament, sergtoidges of the Constitutional Court and the
President would be excluded in the case of cisubject under an international treaty to the
jurisdiction of the International Criminal Cdwand under which the President would not be
entitled to exercise the right to grant a pardoarmanesty and under whi@ Czech citizen could
be committed for trial before the International Criminal Court.

336. However, ratification of the Staguof the International Criminal Cotitt is still

prevented by constitutional obstacles, i.e. the procedural-law and substantive-law immunity of
constitutional agents, the unlimited right of thegtdent of the Republio grant pardons and
declare amnesties, and the ban on forcing Cmatibnals to leave their country. Therefore,

there were plans to incorporate a new rute the Constitution of the Czech Republic whereby
members of Parliament, senators, judges fiteenConstitutional Court and the President would
not have immunity in relation to crimes wheme international treaty dictates that an

international criminal court hgarisdiction, whereby the President would not be able to grant
pardons or amnesty for such crimes, and efwgia national of the @zh Republic could be
handed over to such a court.

Article 16
L egal personality of an individual
L egal personality

337. Inthe reporting period (2000-2004), there m@ashange in the concept of the legal
personality of the individudf®®

L egal capacity and standing to be a party to legal proceedings

338. In the 2000-2004 reporting period, there were no changes in legislation regulating legal
capacity**® An individual acquires legal capaciyadually, based on the intellectual and

volitional development of his personality. An exception is the capacity to enter into matrimony
in cases where an individual is not yet 18 bumhgse than 16 years old. In these cases, the court
makes a decision on the legal capacity to be joined in matrimony. Where a marriage terminated
(irrespective of the method of eimation) before an individual reaches the age of 18, the legal
capacity acquired judicially remains in force.

339. The court makes decisions on any resbnctileprivation or restatement of legal
capacity. The judicial procedure is regulabgdthe Code of Civil Procedure (Act No. 99/1963).

340. The capacity to be a party to legal proaegsliwhich means an individual’'s capacity to
appear independently in proceedings on rights and obligations and the binding nature of the
decision in the proceedings on the individual, Ib@sn subject to changes intended to reinforce
the protection of an individual’s rights. In some administrative proceedings, the individual has
full capacity to be a party to legal proceedings on reaching the age of 18, whereas before the
usual age limit was 15° In judicial proceedings, the extent of the capacity to be a party to legal
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proceedings in the case of children, as persodsrutB years old, corresponds to their degree of
legal capacity. Because judicial proceedings may place more of a burden on a child than
ordinary hearings, the court is required $sess whether it is advisable for a child to be
represented in court proceedings concerningater in which the child acts autonomously.

Legal liability

341. Inthe 2000-2004 reporting period, there were no changes in the concept of general legal
liability, unlike criminal liability.

342. Inthe 2000-2004 period, a broad discus&ok place on criminal liability concerning

the lower age limit for criminal liability and a reduction in this limit. The issue of reducing the
age for criminal liability to at least 14 years veliscussed in particulam connection with the

new Act on the Judiciary in Cases InvalgiYoung People (Act No. 218/2003); during
parliamentary debates|Ps proposed a reduction in the digat for the partial criminal liability

of children™" These proposals were prompted byadating brutality among children under the
age of 15, and their greater degree of maturitgbtng them to understand the consequences of
their actions.

343. The Act on the Judiciary in Cases InviotyiYoung People (Act No. 218/2003) lays

down an age limit of 15 for criminal liability, although this is an institution of relative, rather
than absolute, liability. In this respect, the takes account of the fact that the level of
intellectual and moral maturity, especiallyparsons around 15 years old, varies considerably
from child to child. Therefore, a child who,tae time of the perpetration of a crime, does not
have sufficient intellectual and moral maturity to recognize the danger of the crime to society or
is unable to control his conductrist held criminally liable for sucan act. This means that the
child need not be criminally liable even if he has reached the age'%f The immaturity of a
partially criminally liable child must be a signifidafiactor, i.e. it must be evident that at the time
of the act the child’s intellectual or moral stag@levelopment is gendhabelow that of his

peers. In practice, an expert in child psychiatry is commissioned to examine a partially
criminally liable child only in cases where, based on the results of the evidentiary proceedings,
there are doubts about the child’s mental maturity.

344. The latest discussion was promptedédyeral brutal murders committed by children
under 15 years old (the stabbing of an old lady\scissors, the rap@@ subsequent killing of a
classmate by a 13-year-old boy, etc®) Voices have been heard among the public calling for
the age limit to be cut to a level as low as 10 ye&towever, these proposals were hardly made
en masse; they were at the same level at wthelpublic ordinarily demands other changes such
as bringing back the death penalty.

Article 17
Right to privacy (para. 1)

345. In real life, the right to privacy does mutlude only positively defined individual rights,
supporting criminal-law protection, and the pratidm of the State from intervening in these

rights, but also a right respected by a multitude of private entities. This requirement has become
very topical, especially with the delopment of information technology.
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Office for Personal Data Protection

346. The Office for Personal Data Protectitiffice”) launched its operations in the

Czech Republic in 2000. The Office is an indegent institution, the main mission of which is
to make a major contribution to protection framlawful interference in the private and personal
life of individuals through the unauthorized caolien, publication or other abuse of personal
data. Besides overseeing the perkdata protection as an integral part of the right to privacy,
the Office receives complaints from individuatsncerning violationsf the Personal Data
Protection Act (Act No. 101/200@nd provides consulting the field of personal data
protection. In 2004, the Office’s powers wer¢eexied to include oversight of the use of
personal ID numbers in accordance with the @xcthe Registration dhhabitants and Personal
ID Numbers (Act No. 133/2000), and the sufson of observance of the Act on Certain
Information Society Services GANo. 480/2004), which laid down rules for the possibility of
using electronic communications to send business communications.

347. Inits oversight of personal data pratat the Office is the administrative authority
responsible for keeping a register of persontd ddministrators, carrying out checks, making
decisions on breaches of persathatia protection and imposing fsér such breaches. All its
decisions are reviewable by the courts. However, such reviews are not a widespread
phenolr&enon and, furthermore, in most case®ftfiee’s decisions have been upheld by the
courts.

Selected examples of practice

348. Only significant problem areas concernirgiotection of privacy in the processing of
personal data in 2000-2004 are présdn Many of them are of@otracted nature and require
not only a change of law, but also a shift in pleeception of certain phenomena in the context of
human rights and freedoms.

349. A significant problem is the acquisition of maral data and their sources used to address
clients in connection with direct marketifij. As a rule, at some stage in the past the addressees
had been customers of mail ordates, which enjoyed a boom in the Czech Republic in the first
half of the 1990s. Relatively laggsets of information were credtthat mainly contained data
about addresses and names. The problenatigp#rsonal data cannmt passed on to other
companies for business purposes without thedigermission. The Office is tackling this
situation in cooperation with like institutions irhetr countries. Nonetheless, it is a very slow
process, due in part to the fact that it cambiée difficult to make contact with the parties
distributing these offers.

350. A specific problem is the overuse ofsmnal ID numbers, based on the mistaken
assumption that a personal ID number is somead@ibsolute identifieof individuals and hence
a natural appendage to a name. Myriad registad databases containingprmation about the
private and family life of individuals are maintashon the basis of personal ID numbers in the
Czech Republic. Modern information and coomeation technology faltates data searches
by means of personal ID numbers, thus resultinhénserious risk of illegitimate invasion of the
privacy of the individual. A significant changethis field occurred when the Act on the
Registration of Inhabitantsyd Personal ID Numbers (ActaN133/2000) was amended as of
April 2004*® This Act now allows for the genenase of personal ID numbers solely by
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authorities responsible for state administratmoyrts, and notaries (for the purposes of the
central record keeping of wills or withdlpermission of the individual whose personal
ID number is at issue).

351. Inthe provision of their services, sosegvice providers demand a copy of personal
documents as a precondition for the provisiothefservice (formally the conclusion of a
contract). However, personal documents motde information than is required for the

provision of a service. Therefore, the vieswanced by the service providers, that they are
aiming for maximum precision in the personal data of consumers, is unacceptable. As in the
previous example, the situation improved iafte amendment was made to the relevant
legislation, in this case the Identity Cards fstt No. 328/1999) and the Travel Documents Act
(Act No. 329/1999), which prohibited these identiycuments from being copied without the
individual’'s consent. Furthermne, this consent must be evidenced by the person who makes
copies of the identity documents.

352. In practice, unlawful requests for maral ID numbers and other identification
information persist. In many public access hotd, personal data agathered and processed

in excess of the reasons why they are colletYedn these cases, theason is the subsequent
identification of the visitor, either in or after an emergency that occurs during their time in the
building. As a rule, the police would be respotesior investigating such an event; however, all
they need to identify and track down an individsahe full name together with the number of
the individual’s identity document or other documéintaused by a visitor to prove his identity.
That said, the scope of the data acquired vatiesn all cases, keeping records of visitors entails
the collection of personal dataychtherefore all building operators must take all measures to
prevent the misuse of such data.As a result of this supeuibus acquisition of personal data
and inadequate security of their physical safttg Office handles complaints where documents
containing personal data haveen found in public places.

353. In 2000-2004, the activities lodnks (i.e. their activities pse and the legislation
applicable to their operationsitracted attention. In terms tife banks’ physical activities, the
focus centred on the establishmenaaégister of client informatioft’

354. Atthe end of 2001, severahlia launched a campaign to aiot their clients’ permission

to process their personal data. Because the purpose of this register was to enable banks to carr
out client credit scoring, ihvolved the processing of ®nal data above the banks’

authorization in relation to client& This register is available &l banks, and therefore all the
information about the clients ohe bank is accessible to other banks. However, the banks
presented the provision of client consent (and thus placement in the client information register)
as a direct means of speeding up servicesecidfy lending. The Office therefore inspected
these banks, concentrating on whether, andamptbcessing of whicpersonal data, the banks

can and should request permission. The Offieat on to recommend that the banks’ clients
withhold such permission for the simple fact ttret Banks Act does not allow for this approach
by the banks or the further handling of personal data.

355. Between May 2002 and July 2004, banks were able, under the Banks Act (Act

No. 21/1992) to obtain and procemssonal data - including senséidata - for the purposes of
banking business in order to carry out transastiwithout unreasonable risks. The banks were
not required to fulfil the following obligtions of a persohdata processor:
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— Every year, inform clients of all éhclient personal data collected,;

— On provision of personal data another country, the Office’s consent was required
only for the first such transfer, not every transfer;

— Banks were also able to transmit persongd tla another country via a private entity
(legal person) who was not a bank, tdusinishing protection from misuse; and

— The client’s permission was not requirecptovide the client’s personal data to
another country in which the bank operated.

356. In this respect, the content of the Banks Act, or its amendfiernds inconsistent with
the Czech Republic’'s commitments undgernational law, specially the Convention for the
Protection of Individuals ith regard to Automatic Processing of Personal Bfétdor the same
reasons, albeit primarily from the aspect ahoounity law, the European Commission studied
the amendment to the Banks Act and stated that there was a high degree of incompatibility
between the amendment to the Banks Act@rdmunity law in terra of personal data
protection'® The Office had serious reservationgarling the amendment to the Banks Azt.
These reservations focused on the intervention inighés not only of banks’ clients, but also of
other individuals, most oftenlegives or persons with whobanks’ clients live in the same
household. This could happen specifically if thteadase of bank&lients were connected to the
databases of other non-bankimgsiness entities, such as energy suppliers, telecommunication
companies or leasing compantés.

357. However, according to the Constitutiortted Czech Republic, throughout the force of
the amendment to the Banks Act from 2002 it was not possible to apply the disputed rules
because of their inconsistency with rules contained in an international treaty to which the
Czech Republic is a State party, as the rules contained in the international treaty prevailed.

358. The Ministry of Health responded to tregoing spread of SARS at the beginning

of 2003 by issuing an emergency meastfreAll persons flying to the Czech Republic were
required to fill in a landing cartf® The completion of the card involved supplying the person’s
given name and surname, the flight numbes,date on which the flight commenced, passport
number, place of stay in the Czech Republic,daté of planned depare within 20 days of
arrival. Airline staffdistributed the landing cards to passeagm-board all aircraft landing in

the Czech Republic, and passesdanded in their completed cards during check-in (in the
event of transit) or to police officers. Eyatay, the police forwarded the collected landing
cards to staff from the City of Prague Hygiene D&pant, which stored them in sealed crates in
a locked room to which only designated persons had access. A branch of the City of Prague
Hygiene Department officiallyobk receipt of these stored cards on working days. On expiry of
a period equal to twice the incubation period, thelsavere officially incinerated. A member of
staff of the hygiene department was presenndulisposal and drew up a disposal report.

This system was designed in order to track down any persons who, during a trip to the
Czech Republic, came into contact with a pemsbn was suspected of contracting SARS or
became ill with SARS and could have infecteldentpassengers during travel. The Ministry of
Health repealed the obligationfih in and hand over landing casdvith effect as of 1 July 2003.
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359. In May and June 2003, more than 1.3 onllpassengers travadl@ia Prague-Ruzyn
Airport. If it had been necesyato find all fellow passengeend other passengers that could
have come into contact with a person suspeatemntracting SARS, on average more than
30,000 landing cards per day would have to have been sbtt8e&cause the landing cards were
officially incinerated, claims from the time of this measure that some passengers handed in
incomplete or blank cards cannot\®ified. In these circumstaes, it ensues that it could have
taken longer than a day to trad&wn all passengers potentiallyresk, and the group of people
who came into contact with an at-risk pagger would have expanded; in some cases,
incomplete information in the cards colildve made it impossible to find all persons.

360. The Office expressed fundamental oppositidhéanethod employed to obtain personal
data during the emergency measure. Oi¢member States did not introduce similar
record-keeping methods. If a similar situatiocws in the future, thCzech Republic will be
governed by WHO recommendations and will cooatk its approach with that used by EU

member States in accordance with measures adopted by the European Comfhiggitme

same time, it will considevhat methods can be used notyaial prevent the blanket collection

of personal data, but in necessary cases alsdlmeaystem for tracking down passengers who

may have come into contact with a suspected SARS victim and other persons can be made mor
efficient.

361. Since September 2004, the possibilitgaricealed births has existed in the

Czech Republi¢” These should enable pregnant worteegive birth without subsequently

having to disclose personal dafa. The fact that this is not a simple matter and that it is
accompanied by other rights and their aspects is reflected in the views on the existence of this
possibility. Advocates stress women’s right taaaealed birth as an alternative to an abortion,
while opponents argue that a child has the right to know who its paretfsoamoint to the

unequal status of married and single women - only a single woman may have a concealed birth.

362. However, this right of the child is not aloge, and even the Convention on the Rights of
the Child admits that it must be exercised in keeping with other commitments of States parties
under international law. Here the rightaivacy should beited in particular”® A concealed

birth may be sought only by a woman who is notried and where the father of the child is not
automatically considered the child’s father unither Family Act (Act No. 94/1963). If a married
woman were given the right to have a concealed birth, the child’s father (the husband) would be
deprived of parental rights under the law arel¢hild would be deprived of the right to be

brought up by its parents.

363. A concealed birth is arranged by sentime health-care documentation of the woman
who gave birth to the child, because withtihdse personal datawbuld be practically

impossible to secure relevant infeation of a health nature thatuld be highly significant for

the protection of the child’s health. The healtre facility reports the birth of the child to the
registry in order to register it in the birth regisand have a birth certificate or registry document
in general issued. However, this documeititnot contain personal da about the parents;
information about the mother remainssealed health-care documentatiéh The possibility of
perusal for health and other professions giatllapply to the sealed documentation because a
court shall make decisions on the availability of personal data.
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364. Inthe last decade, there has been fasiebdevelopment in the use of camera systems
in public areas in the Czech Republic. In gahehe Personal DaRrotection Act can be
applied to records of camera sysis containing personal datanagther decisive circumstance is
the entity that uses (collects and processes) information from camera systems. A special
measure to obtain and process personal data from camera systems applies to the police force and
municipal police under the Police Act (Adb. 283/1991) and the Municipal Police Act

(Act No. 553/1991). A number of municipalitibave opted to install camera systems as a
means of ensuring public order. Camera momgpand use of recordings were discussed and
criticized because the municipal police opettdteese public camera systems without legal
authorization in the Municipal Police Acttirthe end of 2002. Since 2003, the municipal
police have had this power.

365. Other entities for the processing of persoiash obtained via camera systems need the
permission of the individual whogersonal data have been obtding camera systems. They
must also inform the individual of the scope and purpose of personal data processing, who will
process the personal data and hamd who will have accessttoe personal data. Under the
Personal Data Protection #\the use of such a camera system must be duly registered with the
Office.

366. Although the Personal Data Protection @mplies to entities which do not have their
own personal data handling system, in the fuiimell be necessary to cope with objections
related to the individual’s frelm of will on entering publiclyccessible premises controlled
with camera systems, especially in those cases where the individual de facto has no other
opportunity of entering the controlled premisés.cases where the handling of personal data
takes place without an individualpermission, the Office will examine the following conditions:

— The legitimate purpose for which the acquired recordings will be used must be clearly
established,

— A warning about the monitoring must bedean advance (e.g. in the form of a
visibly placed sign);

— Monitoring must not be carried out ine@s intended for solely private purposes;
— The acquired recordings must be effectively protected from misuse.

However, according to the remarks of the €Hfithese conditions are not respected in many
cases.

367. During 2003, a dispute arose on the instatladif audiovisual monitoring technology in
facilities for the institutional and protective upbringing of childt&nIn addition to the

ombudsman and the Attorney-General’'s Offites Czech Schools Inspectorate and several
non-governmental organizationsalexpressed their opposition to the instalment of cameras in
institutions. The need to protect children and educators from violence and bullying conflicts, in
this case, with the right to privacy; the adequatinvading privacy in relation to the purpose to
be achieved is a key issue.

368. A clearly positive characteristic of thisplute was the gradual harmonization of the
opinions of the above-mentioned institutions areNhnistry of Education, Youth and Sports
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(“Ministry of Education”), which had éen diametrically opposeat the beginning’’ However,

in the handling of this problem, the Ministrysthnced itself from the opinion of the Institute of
State and Law and adopted the opinidithe Attorney-General’'s OfficE® This opinion states

that the installation of this technology in edumaal establishments without legal basis is in
contravention of interriebnal conventions on human rights. Further, it is stated that this
technology may be placed only where there @¢dd uncontrollable moweent of persons who

are not facility employees, which is substantiated by concerns for the safety of children. In the
end, the Ministry of Education recommended thatdirectors in thesestablishments remove
cameras from areas where the privacy of childgteruld not be invaded édrooms and sanitary
facilities); it claimed that other areas were not residential areas by nature (e.g. corridors).

369. The amendment to the Act on the Intitual or Protective Upbringing (Act

No. 109/2002) now contains authorization te asidiovisual systems. In this respect,
decisions on the use of audiovisual systems shasit with directors exclusively in those
establishments where children have been placeeér protective upbringing. Areas should also
be defined where audiovisual systems can led,usnd the director is obliged to inform

the children and employees of their establishinreadvance of the stallation and method of
use of audiovisual technology.

370. A specific case in which the right to priyamonflicts with the right to information

occurred in the publication of documents produced in the scope of a municipality’s activities on
the Internet. The conflict of these two rights can be effectively prevented by ensuring that the
municipality renders any pgonal data in published doments anonymous. Many

municipalities have started to act this way in practice.

371. Another interesting issue whimcludes not only the protection of privacy, but also the
right to information, in the 2000-2004 reportingipd was the method arstope of information
made accessible from the patient’s healtle@ircumentation. Since August 2001, all patients
have had the right, under the Human HealtreQect (Act No. 20/1966fo the provision of all
information contained in their health-care docatagon. This also includes other information
related to patients’ s@wf health and not directly speei in the health-care documentation.
This right to information is restricted by theotection of third partie whereby patients cannot
find out information about a third party.

372. At present, health-care iigtees do not all havehe same practices. Some health-care
establishments allow patients to peruse thealth-care documentatidmt not make copies,
even if patients are willing to cover the copyoast themselves. In other places, health-care
facility staff state that they are allowed to mnetshealth-care documentation to patients only in
the presence of qualified medigarsonnel, making the procesxessively onerous. If patients
or their survivors do not receive informationrfraloctors, they must contact the entity running
the health-care facility. This entity might benainicipality, region, the Ministry of Health or a
private entity. If patients or their survivortdllgeceive no information, ey must apply judicial
protection or seek the services of the ombudsméo may investigate complaints concerning
public administratiort”

373. The approach to the health-care documemtati remand or sentenced prisoners is even
more complicated. A methodological letter of ieector of the Healttservice Department of
the General Headquarters of the Czech Prisovicgeprovides that defee counsels (lawyers)
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are not supplied, on request, with information angtate of health of their client or with
photocopies of the health-care documentation of tieint in prison, even if the clients give
written permission, because defercounsels are not law erdement agencies. Similarly,
information about the state of Hmaof a patient who is a foreigmational and is in the care of a
health-care facility run by the Prison Service is not sent abroad, except in cases where foreign
judicial authorities reques®

374. In 2002 and 2003, a dispute about the postligrrotection of moral rights of a
deceased person attracted considerable atteéntionthe lay public angrofessionals alike.

There were two cases where survivors soudbtrimation about the caus@and circumstances of
the death of their next of kifi- Because the Human Health Care Act (Act No. 20/1996), which
contains rules for the relationship between titbvidual (the patient)rad the doctor, generally
refers solely to officials or professionals who are entitled to familiarize themselves with the
information contained in health-care docunagion, the Ministry of Health refused the

possibility of acquainting survivors with infoation contained in héth-care documentation.

The survivors therefore had the chance to seek their rights before a court and trust that the court
would acknowledge the principle of the transfermmfral rights to survivors even in the case of
the right to health and life and information abtheém. However, they took the less formal
approach and lodged a complaint with thebaasman. As the ombudsman was unable to find a
solution to this matter, he turned to thev@rnment. The Government, although it is not
competent to make a decision, only to expresspamon, stated in both cases that it believed
that the information should have been made availabthe survivors, and that if the health-care
documentation of the deceased contains sengi@k®nal data about otheadividuals, only this
specific information needs to be protected.

375. According to the Health Care Act whishunder preparation]lgatients should be
entitled not only to information about their statenealth, as contained in their health-care
documentation, but also to copy their health-clreumentation. At theame time, parts of the
health-care documentation which a patient is not entitled to see (e.g. those parts of the
documentation which contain infoation protected by ownership of intellectual property rights)
are specified. The group of officials and estpevho are entitled to be acquainted with the
content of health-care documentation will ab&expanded to includee ombudsman in order

to prevent questions as to whether this nareBaning inspection body can peruse health-care
documentation in an investigation. Survivors willdi#e to learn of the content of health-care
documentation if the deceased grants permidstdore his death. In cases where it is not
possible to determine or exclude persoh®\are entitled to learn about the content of
health-care documentation, this rightlhest solely with the next of kitf* Until the Health

Care Bill is passed, the Ministof Health has proposed that the issue of informing survivors of
the content of a deceased person’s health-care@aaation be resolved by means of a situation
where a superior authority waives the obatign of confidentiali imposed on medical

personnel.

Protection of privacy (para. 2)
Judicial practice

376. There have been no changes in moral rights compared to the situation described in
the initial report. Judicial decisions continueir established trend, where courts grant
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compensation running into tens of thousandsrafvns for interference in moral rights with no
impact on health or life, and amounting to hundm@fdsiousands of crowns if interference in
moral rights affects health. In several pately serious cases, damages have totalled more

than a million crowns. In the 2000-2004 perioa #pplication of the right to personal

confidentiality became more widespread.

Table25

Overview of judicial decisions concerning moral rightsin 2000-2004

Monitored factor/year 2000 2001 2002 2003 2004
Number of actions brought * * * * *
Number of enforceable decisions 493 407 600 725 721

* Information not available.

377.

The method used by the courts to nddasions and the method used to terminate

judicial proceedings have nbéen ascertained. Therefore it is not known how many of the
actions brought were retracted, in how many cases the litigation ended in conciliation approved
by the court, in how many casthe action was upheld, in hamany cases the action was upheld

at least partially, and in how many cases the action was rejected by the courts.

Table 26

Overview of the application of criminal-law protection in the case
of crimesrelated to the protection of privacy

conviction

Crimelyear 2000 2001 2002 2003 2004
Unauthorized Complaints submitted * * * * *
use of personal | Ex officio * * * * *
data (8 178) investigations
Discontinued 9 3 8 2 17
Commencement of 17 25 121 78 62
criminal investigation
Indictments brought 11 13 13 10 14
Judgement of acquittal 0 0 1 0 G
Judgement of 6 6 4 11 4
conviction
Libel Complaints submitted * * * * *
(8 206) Ex officio * * * * *
investigations
Discontinued 39 26 57 63 51
Commencement of 169 166 236 183 152
criminal investigation
Indictments brought 63 70 70 56 53
Judgement of acquittal 6 11 24 18 11
Judgement of 18 20 21 24 19

L4
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Table 26 (continued)

Crimelyear

2000

2002

Interference
with another
person’s rights
(8 209)

Complaints submitted
Ex officio
investigations
Discontinued
Commencement of
criminal investigation
Indictments brought
Judgement of acquittal
Judgement of
conviction

*

*

184
1248

336
5
117

2001
*

*

171
1129

372
11
97

173
1146

366
11
96

2003
*

178
922

354
1(
117

2004
*

267
1071

4538

118

Forcible entry
into a dwelling
(8 238)

Complaints submitted
Ex officio
investigations
Discontinued
Commencement of
criminal investigation
Indictments brought
Judgement of acquittal
Judgement of
conviction

19195
31671

6 167
108
4120

16 187
27 967

5 856
1417
3790

18 547
30 899

5539
168
3 865

19 14
30 768

501
21
3825

v

18 011
29 025

5 3%7
241
3 649

Infringement

of the
confidentiality
of messages in
transit (§ 239)

Complaints submitted
Ex officio
investigations
Discontinued
Commencement of
criminal investigation
Indictments brought
Judgement of acquittal
Judgement of
conviction

Infringement

of the
confidentiality
of messages in
transit (§ 240)

Complaints submitted
Ex officio
investigations
Discontinued
Commencement of
criminal investigation
Indictments brought
Judgement of acquittal
Judgement of
conviction

* Information not available
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Excessive use of the criminal-law protection of personal confidentiality for libel purposes

378. The public - in particular the media - deatbgreater attention to the submission of
complaints based on the suspicion of [i#2l.0ne of the reasons was the fact that complaints
were submitted by or agsat publicly known persons.

379. The financial aspect is ardributory factor in the submission of complaints based on a
suspicion of libel. While filing a complaint doestrmost anything, the bringing of an action for
the protection of the personality in civil judicial proceedings is subject to court@eesinal
protection may be applied only in cases whereutintul claims have been made, whereas in
civil judicial proceedings damages can be sought even for claims which hold some truth but
which could interfere with the rights of the imdlual. These are also reasons why the criminal
protection of rights, which is generally providedsa®sequent protection,aéten applied first,
and why, if this step is unsuccessful, thetipa concerned only then apply those means of
protecting rights which are intended to pgat/the submission of a criminal complaint.

380. From 1991 to 2000, the amount of the cowtfée a petition to commence civil judicial
proceedings for the protection of the personationtaining compensation for non-property loss,
was set at CZK 4,000 without prejudice to the spestim sought. Following the amendment to

the Court Fees Act (Act No. 549/1991), since 2f@&ldetermining factor when filing an action

for libel is whether the claimant is seeking dansageenot. If he is, and if the damages sought

are in excess of CZK 15,000, the court fee isasdtper cent of the proposed damages. As a

result, the amendment to the Court Fees Act removed the imbalance making it possible to obtair
up to several million crowns as compensatioa pfoperty or non-property nature for a

relatively low amount. However, at the sanmedj it indirectly opened up the issue of how to

place a value on the protection of the personal confidentiality of persons whose financial
relations are at a level where the court fees can be waived, compared to persons who are capak
of bearing the full costs as of the start of the proceedings. Because they are unable to pay the
court fee of 4 per cent of therdages sought, persons in a les@taable financibsituation will

apply for damages only up to an amount on whigly thill be able and Wing to pay the court

fee.

381. The excessive use of libel, like other cagasmwarranted submissions of complaints

(e.g. on suspicion of a hoax), has an adversetesfethe development of the legal culture in the
Czech Republic and results in justified criticism from the media and foreign observers. This is
particularly pertinent in cases where knopersons in the public domain, and even public
servants, seek protection in this manner.

Article 18
Religiousfreedom (paras. 1, 2 and 3)

382. The situation regarding religious freedionthe Czech Republic has not changed much
from the situation described in the initial report. A significant factor has been the change in the
right of a church or religious community to tegistered by the State, which was introduced

in 2002 when the new Churches Act (Act N@@®J2) was adopted. A church or religious

society is entitled to State registration ipresents a registration petition signed by at
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least 300 adults residing in the Czech Repubtic claim to be members of the chutth.

Before the new Churches Act was passed, 10,80@sawere required. Thstep was intended

to help significant, but in the Czech Repuldiss numerous confessions, to formalize their

existence in relation to the State. Another change has been the expanded requirements placed on
the church’s basic document which is enclos@t the application for registration. This

document must contain a list of the rights abtigations of churcimembers and information

about the inclusion of the church or religiousneounity in international structures outside the

Czech Republic. If a church is engaged in business, the subject of its gainful activities and the
method in which its liquidation surplust®s be handled must also be specified.

Non-military national service

383. From 1992 to the end of 2004, non-military neglaservice existed as an alternative
to military service in the Czech Republfe. Non-military national service was discontinued
on 22 December 2004 when the fully professional army came into existence.

384. All those who declared that, on groundsaiscience or religious conviction, they
refused to serve with weapons had to regi&ir non-military natnal service (“civilian

service”) by means of the following procedurconscripts in the period prior to the
commencement of basic military service, reservists, and soldiers whose military service had been
interrupted had the opportunity to submit a writtkerclaration on their refal to take part in

basic military service on grounds of conscienceetigious conviction. Conscripts had the
chance to refuse to take part in military service within 30 days of the end of the conscription
procedure. In the event of preceding permisgigmostpone national sereicconscripts had to
make this refusal known withinvié days of expiry of the reason for the permission to postpone
military service. Reservists could refuse to fulfil their military duty by 31 January of each
calendar year; soldiers whose military service had been interrupted could refuse to take any
further part in military sevice within five days of the expi of the reason for the interruption.

385. As of 1 January 2005, the refusal to take ipaspecial services has been regulated by
the Conscription Act (Act No. 585/2004). Thasv retains the general defence duty solely

in the event of a national emergency or state of war. In times of peace, the armed forces
comprise solely professional soldiers who have joined up of their own accord. Under the
Conscription Act, on grounds of conscience omgielis conviction a resertimay refuse to take
part in special service, i.e. mandatory sgnduring a state of war or national emergefity,
within 15 days of the date on which the decision on his ability to take part in active military
service, issued in the conscription procedurdels/ered, or within 15 days of the effective date
of the declaration of a national emergency orstéitwar. This individual is then required to
assume work duties under the Act on the Begeof the Czech Republic (Act No. 222/1989).

Table 27

Numbers of statements of refusal to take part in military service
submitted in the 2000-2004 reporting period

Monitored factor/year

2000

2001

2002

2004

l

200

Declaration of refusal to take
part in military service

13 695

13118

11 767

5255

374
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I nfor mation concer ning Observation No. 22'%

386. The Czech Republic is fully aware of the taet one of the manifestations of religious
freedom is the freedom of the persons of the same religion to associate with each other in varioL
religious communities. Church registratiorfas purposes of notification and therefore no

principle of admissibility is applied. The idea is not to ensure the formal establishment of a
church, but to provide thénarch with legal personalit}f® Legal personality enables a church to
enter into legal relations not connected with thadization of religious freedom and is also used

to increase legal certainty for the partnerstairches in these external legal relations by
minimizing a situation of unlawful interference with their rights. Through their very existence,
churches are thus independenthd State, and as regards freedom of religious conviction the
Churches Act does not distinguish between reggst and non-registered churches. However, a
registered church may seek the granting of authorization to exercise “special rights”. In relation
to registration, the Constitutional Court repediethe above-mentioned purpose of registration

in the Churches Act - “for the purpose oétbrganization, professn and dissemination of

religious faith” (sect. 6 (2)) - because the oaéil level of the protection of human rights
guarantees churches the right to set ugialis orders and other church institutions

independently of State authoriti€s. The Churches Act does not regulate relations between
registered and non-registered churches, ametbore the Committee’s concern about different
treatment, including the restriction in the rabigs freedom of various religions based on whether
or not they are registered, is unfounded.

387. Nevertheless, in the group of registeriedrches the Churches Act makes a certain
distinction in that the State recognizes the actwitiecertain churches as its own. This entails
the granting of “special rights”, such asigmus teaching in schools open to the public, the
performance of pastoral activities in the armed forces and at facilities where people are subject t
a restriction or the deprivam of personal freedom, and thefpemance of ceremonies when
couples enter into matrimony in a church. Iderfor these special rights to be granted, in
addition to registration the new Churches Asbalequires the fulfilmerdf other conditions,

such as the signatures of at least one per ofillbe population of #1 Czech Republic based on

the last censd¥ professing to be members of the churttlis requirement has now been made
contingent on the duration of church registratand the results of the church’s financial
management. In its decision-making on @beve-mentioned constitutional complaint, the
Constitutional Court assessed inter alia the new conditions for the granting of special rights. It
decided that these conditions complied with international human rights treaties and only
cancelled the obligation of the Ministry of Culyas an administrative authority, to make
decisions on the revocation of authorizations tereigse special rights in cases where a church
fails to publish an annual report every year (sec{121b)). In particular, churches that are less
numerous and have not been registered for longotlacquire the rights of churches that they
would have acquired under the p@ys legislation. Therefore, thaurches striving to attain the
same status as traditional churches tend to thewew Churches Act as a more stringent piece

of legislation'®®

Freedom asregardsthe religious education of children (para. 4)

388. At primary and secondasghools funded by the State, a region, a municipality or
association of municipalities, i.public schools, religion is taught as an optional subject. In
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order to teach religion, pupils froone or more schools, regardless of which grade they are in,

can be combined if at least seven children igiorareligious education provided by a given

church or religious society. The maximum numdiepupils per group is 30. Churches ascertain
children’s interest among the children’s parents ten take further steps for the teaching of
religion. At faith schools, where parents enrd@litithildren of their own free will, religion is

taught as a compulsory subject. Religiopirblic schools may be taught solely by a

representative of a church which is authorized to teach refifiofihe church representative

must also meet the requirements to carry out teaching activities. The heterogeneity of religion in
schools is not monitored; schools are not obligedeport which relign is being taught.

Article 19

Freedom of expression and freedom of opinion and the possibility
of restrictionstherein (paras. 1 and 3)

389. Freedom of expression and opinion, poskible restrictionsevolved further

in 2000-2004 on a general level and on the levéhefprotection of the rights of persons

whose rights may be affected by the exercisenother person’s right. As a general right,
freedom of expression especiatignflicts with the right to the protection of privacy and the ban
on hatred and intoleran¢&. Therefore the following part of the report focuses in particular on
the freedom of expression/opiniand justifiable restrictions.

390. Inthe 2000-2004 reporting period, in their decision-making the courts reinforced the
differences in the concept of protectionpafrsonal confidentiality under civil-law and
criminal-law criteria. While civil-law protection focuses on protection from encroachment on
moral rights with at least partially true claims, the requirement of criminal-law protection is the
untruthfulness of a claim and the knowledge efplerson making the claim that it is untruthful
information. In its decision on an assessmeihefcriminality of a defamatory statement about
a judge, the Supreme Court statieat the untruthfulness of the claim must be verifiable and
therefore “claims which are solely of an evaluative nature and which express the subjective
opinion of the person making the statement” cannot be considered sufficient for criminal
prosecution, and thaGross verbal insults aimed at a public official for exercising his powers
do not in themselves justify” a criminal penalt§. The Supreme Court also discussed the
establishment of criminal liability for invading privacy with untrue information from the
aspect of intensity”’ In an individual invasion of privgodue to libel, the threat must be
significant - not just a low or normal threatilowever, the threat must cover not only the
consequences that are already apparent, but also the consequences which are still a risk.

New legislation on radio and television broadcasting and the status of publishers of
periodicals

391. Under the new Radio and Television Biezeaiing Act (Act No. 231/2001) the right to
disseminate radio and television broasting is subject to an authorization. This is issued by the
Council for Radio and Television Broadcastingietl) as an inspection body, may impose fines

in cases where there is a breach of the ban on broadcasting programmes which could incite
hatred on grounds of race, seajgion, nationality omembership of a particular group of the
population, or a ban on the broadcasting ohpammes promoting war, cruel or inhuman
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conduct in a manner which disparages, apoexyfar or approves them. The Radio and
Television Broadcasting Act also prohibike transmission of programmes which could
seriously impair the physical, mental or matavelopment of childirg in particular by
containing pornography and gross, gratuiteio¢ence, and by depicting, without good reason,
persons dying or exposed to physical or mesuéfiering in a manner which degrades human
dignity. The Radio and Television Broadcagtiwct bans the broadcasting of commercials
which diminish respect for human dignity, attack faith and religion or political or other beliefs,
or contain discrimination on grounds sex, race, colour, natidrianguage, social origin or
membership of a national or ethnic minority. eTprevious law only allowed for fines in cases
where obligations were infringed; the new lparmits the revocation of the broadcaster’s
licence. In most cases, the Council imposessffoethe broadcasting pfogrammes that could
threaten the mental development of children.

392. As radio and television brazabters operate a public serdi€ehat is covered by the
payment of direct fees and by public budgets,l#w subjects them to the obligation to ensure
impartiality and balance in their news programmes and the obligation to prepare programming
offering a balanced range of programmes fomambers of the public, with consideration for
their age, sex, colour, faith, religion, politicalather beliefs, national, letic or social origin

and membership of minorities.

393. Inthe emergency situation which emerge@zech Television at the end of 2000, the
provision of balanced, imp&al information by both rival grups (the leadership of the newly
appointed Director General on the one hand, aadeaporters who rejected his leadership on the
other) was severely compromised. In the nbultetins provided by the two groups, one-sided
information and interpretations veeexpressed; the news supplldthe then Director General
failed to provide information about circumstanoé$undamental significance (e.g. the content
of decisions by the Chamber of Deputiesil attempted to criminakzopponents of the then
director generat®

394. Since 2000, the free dissemination of infdrameand opinions via periodicals has been
subject to new regulation. Under the Pemath Act (Act No. 46/2000) the publication of
periodicals is not licensed. Pulbless only register their periodisalith the Ministry of Culture
and are subsequently obliged to send compulsory issues to certain libféeeBeriodicals Act
regulates the protection of the source and theeption of the information content, which can be
viewed as a reinforcement of the protectiorfreedom of expression in journalism. The
Periodicals Act introduced the institutions of tight to reply and the right to subsequent
disclosure, which contribute the protection of the rights afidividuals from abuse of the
freedom of expression by periodical®. The obligations stemming from the right to reply and
the right to subsequent disclosure were atgmosed on radio and television broadcasters.

395. The protection of the source and informationtent is a right of the natural or legal
person who contributes to the acquisition argaissing of information for publication or
published in radio or television brd@asting to refuse to providecaurt, another state authority,
or a public administration authority with informari on the origin or content of this information.
However, the right to protect an information smuor information content, like the freedom of
expression, is not an absolute right. The righgrotect the source and content of information
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cannot be sought in cases where exercisiisgitpht would result in a suspicion of the
perpetration of the crime of abettifff),failure to impede an offent? and failure to report
an offenceé®

396. Despite incorrect interpretations to the cogirénis right does not just belong to persons
in a journalistic profession, btd any person who contributes to the acquisition or processing of
information for the publication of such infoation in radio or tevision broadcasting.

397. Subsequent disclosure is #imtittlement of a natural orgal person, about whom news of
criminal proceedings or proceedsin misdemeanour cases (adistiative delicts) that have

not yet ended with an enforceable decisiondeen published in a periodical or in radio or
television broadcasting, to denththat the press publishertmoadcaster publish information
about the outcome of such proceedings as subseglisclosure. The periodical publisher or
broadcaster is obliged to comply with this request only if it does not commit an administrative
delict or crime itself by sucpublication, or if the informatin aired was a quote from a third

party or a truthful paraphrasing of this quatatand presented as such. Therefore it is not an
absolute right (as it is sometimes incorrectly interpreted).

398. The right to reply is the general righteofiatural person or legal person to demand that
the publisher of a periodical or a broadcaster pulalistply in cases where, in the press or in a
transmission, a communication is published comgiti claim that affects this person’s honour,
dignity or privacy in the event of a natural pmrsor name and reputati in the case of a legal
person. The broadcaster is obliged tolighithe reply at this person’s request.

399. In both cases, i.e. in the event of subsedqlisalosure or the right to reply, the Radio

and Television Broadcasting Act and the Periodicals Act lay down time limits for the application
thereof with the publisher of a periodical or ltoaster, the subsequent transmission thereof,

and the conditions under which this obligatioriteé publisher or broadcaster is waived.

However, the right to the publication of a replyt@isubsequent disclosure is formulated as an
active right. Any person seeking to exercise tight must provide thpublisher or broadcaster

with the text that is to be published. If the [psiter or broadcaster fails to publish the reply or
subsequent disclosure, the marsvho feels injured by the information disclosed may seek the
imposition of the obligation to publish a replymake a subsequent disclosure through the

courts.

400. The obligation to publish a subsequent d&aie or reply does not terminate on the death
of the natural person, as these rights transfédreaspouse of the entitled party, or the children or
parents thereof, as moral rights.

Restriction in the freedom of expression and opinion

401. In the period from 2000 to 2004, an opinion professing the absoluteness and
non-limitability of freedom of expwsion frequently appeared, especially in the daily press, with
the justification that the constitutional architeetaf the Czech Republand some international
human rights treaties which are binding on@zech Republic guarantee freedom of expression.
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402. Even the police have beath hoc exposed to criticism from the media for commencing
criminal proceedings related to crimes of a verbal nature. In certain specific cases, however, thi
criticism has seemed to be gerigrpustified. In the Czech Replib, there were cases with high
media coverage involving sevenadividuals with a differentif not entirely opposite, set of

views, where the police initiated criminal prosecution on suspicion of the offence of approving a
crime (section 165 of the CrimahCode), even though tr@svolved made statements

distancing themselves from the approval of the crime claimed by the police.

Table 28

Overview of criminal investigationsinto the offence of approving acrime
(section 165 of the Criminal Code) in the 2000-2004 period

Stage of criminal investigation/year 2000 2001 2002 2003 2004
Suspicion of the perpetration of a crime 1 4 1 1 1
Commencement of criminal 1 3 0 1 1
investigation
Indictments brought 1 1
Enforceable convictions 0 0
Acquittals 0 0 0 0 0

0 0
2 0

o ©

403. A special obligation is imposed on radio &aldvision broadcasters, who are required to
ensure that the programmes they broadcast dprootote war or describe cruel or otherwise
inhuman conduct in a manner that expressesdigigment, apology or approval, and not to
broadcast programmes incitingtiead or violence against a group of the population based on
race, nationality, sex or religion.

404. In 2000 the Constitutional Cotiftassessed the restrictionfireedom of expression from

the opposite angle, i.e. the non-collection amasgquent non-publication of information by the
Czech press Agency TK). This agency provides news as a public service. It also provides
news to other mass media for a fee. The Constitutional Court stated that the Czech press Agen
was not obliged to accept and publish news fewery party that offered it information in the
fulfilment of its public service for a fee. bases where the recegoid publication of

information is viewed as a paid commercial ssythe rule of contdual freedom must be
respected”®

405. In 2004, the Constitutional Court discusthemdlimitability of freedom of expression
exercised by disseminating a work of &ft. The Constitutional Cotireceived a constitutional
complaint against a decision by the criminalits which punished the convicted person for
perpetrating the crime of threatening mosa{gection 205 of the Criminal Code). He
perpetrated this crime by produng, disseminating, circulatingnd making publicly available
pornographic works in the Czech Republic and atdyae. videocassefi¢hreatening morality
because they contained violence, disrespecptrson and other sexually pathological practices.
The Constitutional Court did not doubt that tbaswduct was the convicted person’s freedom of
expression, but concentrated instead origbitimacy of restricting this freedoffi. It stated

that the crime of threatening morality is described sufficiently comprehensibly in the Criminal
Code as undesirable conduct to the extentahgtperson can identify this conduct and learn of
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the consequences - punishment for such condt. criminal penalty is also used “to protect

public morals, and there is no otlieason to assume that in applying it in the case at hand the
general courts were pursuingyasther goals”. The Constitution@ourt also found that there

was a need to curb the freedom of expressidhat the “videotapes depicted violence on

women connected with disrespect of women tlweit humiliation ...” and in that “... they were

made for purposes of public distribution with a view to making a profit”. The Constitutional

Court therefore did not find that there had been a breach of the freedom of expression as regards
the limits laid down by law or in this individual case.

Right to information (para. 2)

406. In the initial report, the Czech Repulgrovided information about the Act on Free
Access to Information (Act No. 106/1999), effeetias of May 1999. Under this law, all State
authorities, regional governmegmithorities and institutions magiag public funds are obliged
to disclose information about the activitithey carry out within their agenda.

407. Because this was a new law which had be&rae for only a short while at the time the
initial report was submitted, no imMfmation about the practicakercise of the right to

information was available. In the 2000-2004 réipgrperiod, in practice situations arose where,
on the one hand, those that were meant to gupfadrmation failed to provide it and, on the
other hand, many applicants regtesl information that would have infringed on the rights of
other persons protected by the Covenant. pssage below discusses practical observations
and judicial decisionsoncerning the right to information.

408. Those who are obliged to provide infotima adopted, in practice, a principle of
selection, i.e. they could refuse to provid®rmation only in cases defined under the law;
where the reasons for the refusal affected paly of the information requested, they only
withhold that part. This circumstance is aatason to refuse to provide the rest of the
information. The same principle applies in casbsre the applicant requests a large quantity of
information in a single application, and disclesmay be refused for only some information.
The blanket exemption of informan is possible only in exceptionedses to protect particularly
significant areas that are clearly defined by the Act on Free Access to Information

(Act No. 106/1999). The rigorous applicationtioé above-mentioned selection principle can
result in certain difficulties in certain cases, especially when requests seek the issue of extensive
materials, primarily because tpeocess of removing informati which cannot be disclosed is
laborious. However, any other approach wouldlteswa fundamental restriction of the right to
information and in the concealmentinformation which should be accessible.

409. Despite initial uncaainties, the opinion was establisi&dhat the separate provision of
information in cases where applications are complied with in full is not an administrative
procedure and therefore the process of jpliagi information cannot be considered an
administrative decision. This is important irrgiaular from the aspect of the administrative
difficulties of the whole proceedings. Adminigiv@ procedure is involved only in cases where
the liable party refuses to provide informatenmd issues a decision on the non-disclosure of
information.
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410. One of the first problems was the issuelaich authorities are obliged to provide
information. Because the term “public institutimanaging public funds” is not defined by law,
this matter had to be resolved by the Constitutional GBurthe Constitutional Court, through
its explanation of the term “public institati managing public funds”, clarified that the
obligation to provide information on activities within their remit does not apply just to
administrative authorities. The Constitutionalu@ts decision eliminated the situation where
those who were meant to provide information refused to provide it, citing that they were not
State authorities or local government authorities.

411. Another interesting issue was the relatigndetween the protection of privacy and the
right to information. The Act on Free Accesdritormation takes account of the right to
privacy by preferring inter alipersonal data protection contairia the Personal Data Protection
Act (Act No. 101/20005™° In this respect, the courts dissed, in particulathe relationship
between the Act on Free Access to Informatiod the Code of Administrative Procedure

(Act No. 71/1967) along with the Building A@Act No. 50/1976), which regulate the general
perusal of files for administrative proceedrand the specific perusal of area planning
documentation.

412. The courts of generakisdiction have corluded that the Administrative Code

(No. 71/1967 Coll.) is a special act, as it retgegaaccess to information in such a complex
manner, including the manner and form in whids ib be made accessible, that the Act on Free
Access to Information cannot be applied. The ccuatse thus declared the right of parties to
privacy in administrative proceedings superior to the right of anyone else to information from the
file. The courts have also ruled that int necessary for special acts to be concerned
exclusively with the provision of informatiorilhe courts thus deem the provision of the
Administrative Act (sect. 23) an exhaustive specific regulation of access to information as it
stipulates clearly who and under atttonditions may gain accessa@recisely defined range of
information by a special way - by consulting [the file]. This rule as interpreted by the courts can
be applied to all laws vith speak of the consuttan of files by partie™ That, on the other

hand, does not mean that the applicant for in&diom who is not a party to the proceedings,

could not demand the information by other me@ngyided it is not expressly ruled out by the

Act on Free Access to Information or individual gedural acts. The difference in these types of
access is in that if the party exercises its riglttaiasult the file, it has in principle access to all
information contained in the file, whereag tficcess of an applicant under the Act on Free

Access to Information is limited (in principle,genal information, information concerning the
property and assets of a person who is not an obéigety, etc.). This difference corresponds to
the different objectives of the two regulations.

413. Although in the event of consulting zoning documentéfigsect. 133) pursuant to the
Building Act (No. 50/1976 Coll.), the Constitutional Court rdfédhat the Building Act

“regulates special conditions for the provisionrdbrmation concerning zoning and rules of
building procedure by way of consulting zoning documentation and building documentation and
in this respect amends the Act” on Free Accedsftrmation. “It is evident from the above that
the legal regulation containedtime Act” on Free Access to Immation “applies to the provision
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of building procedure matters” and “in providing the requested information by permitting the
consultation of zoning and building documentationly the protection of classified facts,
business secret and the obligation to maintain confidentiality “must be respected”.

414. The courts of general juristion also contemplated on tiesues of the protection of
privacy as concerns the information about the eriypand assets of a person who is not obliged
to provide the information. Theourt of general jusdiction inferred that during a selection
process for a lease agreement for council apargibate is no obstacle to the publication of the
information about the amount of first rent, as thisrmation is not information about the assets
or property of the new tenant, but a publiclyitalze piece of information. If any of the
unsuccessful bidders for the rental of an apartment owned by a municipality subsequently
demands information about the rent amount foictvthe municipality as the owner rented the
apartment, there is no reason for not providirag information. The participation of the
successful bidder and future tenant in the siele@rocess in itself says something about his
property or financial situatioft?

415. Courts of general jurisdiction also hacdlress the question of the relationship of the
right to information and thprotection of business secfét. In practice, the parties obliged to
provide that information due to the fact thia¢y have received financial funds from public
budgets, for example as remuneration for perfognéndered on the basis of a contract, refused
to provide the information stating that this is their commercial secret. Courts of general
jurisdiction ruled in such cases that is it always necessary to consider whether it is indeed
business secret or not, i.e. whether all asp#disisiness secret (forin@and material) required

by the Commercial Code (No. 513/1991 Coll.) are gmes According to the courts, it is by no
means sufficient to formally identify this informman as a business secret as an element of its
identification and protection, among other @asalso due to the fact that the opposite
interpretation would lead to the absurd situation when a constitutionally guaranteed right to
information could be limited by a right to a non-existent business secret. Furthermore, nearly
anything could be labelled as business secree céke law of courts of general jurisdiction also
set the basic requirements for informationtlo provision of funds from public budgets:
“Information about the scope @hancial funds provided to a business from the budget of a
municipality or a city can by no means constitoiisiness secret, i.e. not even information about
the price of the work rendered, which is pa@mn income obtained from tax payers. This fact
underlines the fact that the expendituremahicipalities are a very public matter, that no
business has any creative link to their source, vivguld even as much as hint at the thought
that this could be a business secret, incluthiegspecific use of the budget funds. The provision
of information about the scope finds paid out from the state budget or the budget of a regional
unit can therefore by no means be considered a breach of business’ecret.”

416. Another significant problem area durthg monitored period was the consideration
requested for the provision of informatioAlthough information should in principle be

provided absolutely free of charge, this requirenoamninot be met in full. Most often, the reason

is that the requests are demanding (i.e. for copies of multi-page materials) or that there is a great
number of requests to be pessed. Therefore, the Act on Free Access to Information enables

the obliged entities to request compensatioroimection with the provision of information,
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which however, must not exceed the costs efstbarch for the information, the making of
copies, the acquisition of tecleal data carriers, and the sending of the information to the
applicant, etc. Given that even this narrowly specified possibility to request compensation for
the provision of information was in practice used by certain obliged entities to discourage
applicants or to make the exercise of their raghtlifficult as possible, the courts had to decide
several cases concerning payment. The fofigvarinciples flow out of their decisions:

— In connection with the provision of infimation only a payment explicitly provided
for by the act may be charged, and none other;

— The payment may only be requested for infation which was actually provided, not
for information whose anmunication was denied;

— Payment may only be requested for searching for the information which had been
requested, not for any additional infation which the obliged entity looks up
beyond the scope of the application; and

— If an advance is requested, then it mheste pro rata portion of the final amount
requested as a payment, and is subject to the same limitations as this payment.

417. With the advance of time and in cortir@twith the development of electronic
communication systems, the Czech Reputlits an increasing amount of emphasis on
electronic communication in thgublication and provision of infmation, and on the publication
of information through electronic communicatiorimerks and services - especially the Public
Administration Portal should play a fundamemtdé in the sphere of public administration
authorities. The planned change in the AcEFoge Access to Information corresponds to this
trend?’ as it supports and accents the provisind publication of information through
electronic means. Given that the change is coming after more than five years, the draft
amendment of the Act on Free Access to Inforomatesponds also to issues which have arisen
in the meantime. Changes will be made especially in the following areas:

— Broadening the list of obligatorily publistiénformation, publication of information
on the public administration portal,

— A more detailed regulation @tie requisite details of treabmission and processing of
applications for the provision of informati, especially with a view to electronic
communication; and

— The issuing of the information is tied to the payment of the requested payment, of
whose amount the applicant is to be informed in advance.

Article 20
Prohibition of war propaganda (para. 1)

418. The Czech legal order onlgrtains an explicit prohibitioof war propaganda as a rule
contained in international treaties which constitute a part of the Czech legat'dr@zminal
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punishment is only possible if peace is theead, under the Act on the Protection of Peace

(No. 165/1950 Coll.). The threatening of peaaans the disturbance of peaceful cohabitation
among nations by instigating war, promotingwa by other similar war propaganda, regardless
of the manner in which it is carried out.

419. Currently, criminal law is being recodifigdthe Czech Republic. This recodification
also explicitly stipulates the unambiguous culpibof war propaganda. The proposal for the
introduction of new criminal offenced instigation of an offensive war and the preparation of an
offensive war is to replace the existing d&fon of a criminal offence against peace under the
Act on the Protection of Peat®.

Prohibition of the instigation of racial, national, and religiousintolerance
(para. 2) and recommendation No. 11°*° concer ning protection against
racial violence

420. The measure of danger involved in thetigation of racialpational or religious
intolerance is so high that thisrduct is subject to criminal sanctidiis. Certain changes in
the criminal-law protection against national intolerance occurred during the monitored
period 2000-2004%

421. Definitions of the criminal offences of:

Violence against a group of inhabitaatsd against an individual (sect. 196);
— Defamation of a nation, an ethnicogp, race, or conviction (sect. 198);

— Instigation of intolerance against a grougpefsons or the restriction of their rights
and freedoms (sect. 198a);

— Murder (sect. 219 (2) (9);

—  Wilful injury (sect. 221 (2) (b);

— Serious wilful injury (sect. 222 (2) (b);
— Extortion (sect. 235 (2);

contain, as July 2002, a qualified definition aframinal offence, which pertains to attacks
motivated not only by intolerance due to race, nation, confe&Sion political conviction, but
also motivated by the victim’s belonging to an ethnic group. That means that such a criminal
offence is subject to a stter punishment under the Crimir@bde than when they are

committed without those aspectdo other definitions of criminadffences specified in the
introductory report changed diig the monitored period 2000-2084.



Table29

Overview of criminal offences committed on account of race, nation, belonging to an ethnic group,
confession, or political conviction (in tableidentified as” qualified reasons’)

Definitions of criminal offences/time period

Legal regulation applicable until

Legal regulation applicable from

30 June 2002 1 July 2002
2000 2001 2002 2002 2003 2004
(until (from
30 June) 1 July)
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 166 126 59 82 117 117
Violence against a Liberating judgement 7 6 8 2 28 1
group of inhabitants Condemning judgement 78 58 34 27 67 ay
and against an Investigation commenced * * * * * *
individual (8 196) Set aside * * * * * *
Of that Crimi . " . . . . .
qualified riminal prosecution commenced
reasons C_harged . 85 64 23 34 31 46
Liberating judgement 6 1 7 1 7 1
Condemning judgement 29 34 23 12 38 2P
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 129 118 41 57 77 101
Defamation of a Liberating judgement 1 3 0 10 5 1
nation, an ethnic Condemning judgement 36 40 24 21 29 4P
group, race, or Investigation commenced * * * * * *
conviction (§ 198) Set aside * * * * * *
Of that Criminal . d . . N . . .
qualified riminal prosecution commence
[easons Charged 78 86 26 41 46 58
Liberating judgement 0 1 0 2 4 0
Condemning judgement 19 33 17 14 21 3b

50Tabed
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Table 29 (continued)

0TT 9bed

Definitions of criminal offences/time period

Legal regulation applicable until

Legal regulation applicable from

30 June 2002 1 July 2002
2000 2001 2002 2002 2003 2004
(until (from
30 June) 1 July)
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Instigation of Charged 14 16 3 0 7 5
intolerance against a Liberating judgement 0 1 0 0 1 3
group of persons or Condemning judgement 7 5 2 1 1 2
the restriction of their Investigation commenced * * * * * *
rights and freedons Set aside * * * * * *
(8 198a) of ;t_ff'\_atd Criminal prosecution commenced * * * * * *
L ocons | Charged 10 10 1 0 3 2
Liberating judgement 0 1 0 0 1 3
Condemning judgement 5 3 1 1 1 2
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 201 186 94 106 171 196
Liberating judgement 13 16 12 8 14 11
Murder Condemning judgement 163 144 8(Q 72 178 14
(8 219) Investigation commenced * * * * * *
Set aside * * * * * *
q(agri?i?d Criminal prosecution commenced * * * * * *
reasons Charged 0 2 0 1 0 0
Liberating judgement 0 0 0 0 0 0
Condemning judgement 0 0 0 0 0 (0
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Table 29 (continued)

Definitions of criminal offences/time period Legal regulation applicable until| Legal regulation applicable from
30 June 2002 1 July 2002
2000 2001 2002 2002 2003 2004
(until (from
30 June) 1 July)
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 3906 3867 2 307 1 961 415p 4228
Liberating judgement 151 180 116 145 297 141
e Condemning judgement 2 324 2 344 1245 1282 2 5p4 2139
Wilful injury (8 221) Investigation commenced * * * * * *
Of th Set aside * * * * * *
quarifig(d Criminal prosecution commenced * * * * * *
reasons C_harge_d _ 27 33 17 11 22 16
Liberating judgement 3 0 0 3 3 1
Condemning judgement 16 6 6 3 7 14
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 834 808 456 522 899 904
Liberating judgement 59 54 43 37 77 103
Serious wilful injury Condemning judgement 480 508 254 265 509 534 g
(8 222) Investigation commenced * * * * * * @
Set aside * * * * * * P
Of that Criminal ti d * * * . * . [N
qualified riminal prosecution commence
[easons Charged 17 6 4 18 12 10
Liberating judgement 1 0 0 4 6 3
Condemning judgement 2 9 2 3 14 g
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Table 29 (continued)

Definitions of criminal offences/time period

Legal regulation applicable until

Legal regulation applicable from

30 June 2002 1 July 2002
2000 2001 2002 2002 2003 2004
(until (from
30 June) 1 July)
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 1599 1388 822 796 1619 1631
Liberating judgement 229 216 130 113 243 270
. Condemning judgement 801 786 448 391 764 841
Extortion (§ 235) Investigation commenced * * * * * *
Set aside * * * * * *
qi;ri?igtd Criminal prosecution commenced * * * * * *
reasOns Charged 4 7 4 0 9 3
Liberating judgement 1 0 0 0 1 0
Condemning judgement 4 5 2 0 0 2
Investigation commenced * * * * * *
Set aside * * * * * *
Total Criminal prosecution commenced * * * * * *
Charged 6 479 6218 1614 1713 3 868 3 594
Damaging another Liberating judgement 43 44 47 41 53 40
o Condemning judgement 653 731 305 222 424 469
person’s item —— - ~ - - - -
(8 257) Investigation commenced
Set aside * * * * * *
Of that . . * * * * * *
qualified Criminal prosecution commenced
reasons Charged 42 14 0 7 5 4
Liberating judgement 0 0 0 0 0 0
Condemning judgement 0 1 7 0 0 1

* Information about the pre-court stagédghe criminal procedure not available.

21T obed
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Overview of the criminal offences of restriction of freedom of confession,

genocide, and support and promotion of movementsdirected at the
suppression of the rights and freedoms of man

Criminal offence/year

2001

B

Restriction of the

(§ 236)

freedom of confession

Investigation commenced

Set aside

Criminal prosecution
commenced

Charged

Liberating judgement

Condemning judgement

2000
*

*

*

o

*

*

*

[eoNe]

Genocide (§ 259)

Investigation commenced

Set aside

Criminal prosecution
commenced

Charged

Liberating judgement

Condemning judgement

*

§ 260

Investigation commenced

Set aside

Criminal prosecution
commenced

Charged

Liberating judgement

Condemning judgement

Support and
promotion of a
movement
directed at
suppressing the
rights and
freedoms of
man

§ 261

Investigation commenced

Set aside

Criminal prosecution
commenced

Charged

Liberating judgement

Condemning judgement

84

11

83

§261a

Investigation commenced

Set aside

Criminal prosecution
commenced

Charged

Liberating judgement

Condemning judgement

o

0

0
0

=

0

0

1
0

0

* Information about the pre-court stagdghe criminal procedure not available.

422. Of the total number of criminal offencascertained, thébave-mentioned criminal

offences with an extremist subtext ctituged 0.09 per cent (2000), 0.10 per cent (2001),

0.10 per cent (2002), 0.09 per cent (2003) anl Pet cent (2004) in the relevant ye#rs.
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Table3l
Overview of the criminal offences of police officers
with aracial or other extremist subtext

Criminal offences of police officers/year 2000 2001 2002 2003 2004
Investigation commenced 0 2 2 0 1
Set aside * * * * *
Criminal prosecution commenced * * * * *
Charged 0 0 5 0 1
Liberating judgement 0 0 0 0 0
Condemning judgement * * * * *

* Information not available.

423. In practice, attacks motivated by belondimg racial, ethnic, national or other group of
persons occur relatively frequently, and tlffeeders often infer such belonging from skin
colour or other features of the appearanciefattacked person, without knowing their real
belonging to a racial, ethnic, national or otgsyup. Therefore, the new draft Criminal Code
emphasizes in the definitions of the following crimes:

— Violence against a group of inhtdnts and against an individual;
— Defamation of a nation, race, an ethnic or other group;

— Injury;

— Extortion;

— Damaging another person’s item; and

— Murder

that this offence may be motivated to actual as well as assumed belonging to a racial, ethnic,
national or other group. The enumaion of the groups has alsedn expanded to include sexual
orientation.

424. There have been numerousesashen individuals werestiriminated in the sale of
goods, rendering of a service or other businesgigaiue to their actual or assumed belonging
to a racial, ethnic, national or other group, whictsthe considered a fuachental restriction of
their rights. That is why the new draft CriralrCode introduces a wecriminal offence:
restricting rights due to belonging to a racethnic, or other groupThis new criminal offence
should sanction the conducts delsed above regardless of the fadtether the offender thereby
expresses his general attitude, his belonging&zial or other orgamation or movement, or
whether it is an isolated act.
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425. During the monitored period, 2000-2004, thevag of no political party or movement

was suspended and no political party or movement were abolished because their activities could
be considered to constitute the instigation of racial, national, or religious intoléfaride.

extremist political party or movemeis represented in Parliament.

426. During the monitored period, 2000-2004, the Ministry of the Interior

registered 17,623 associations. It refuseddester 35 associations, but only in two cases

did the preparatory committee of court protectioa e option to file an application with the
Administrative Court, which is still awaiting its resolutith. The Ministry of the Interior

decided to dissolve two associations. OrM&kch 2000, the Ministry decided to dissolve the
civic associatioiNarodni alliance(The National Alliance). Thidecision neveraok legal effect
because the National Alliance decided to dissolve itself voluntarily prior to the court reviewing
the Ministry’s steps. The National Alliance ceased to exist on 15 April 2001. On 5 May 2002,
the Ministry of the Interior decidkto dissolve the civic associati®epublikanska mladéZhe
Republican Youth). This decision was subsetjyeonfirmed by the Supreme Administrative
Court.

Article21
Theright of assembly

427. During the monitored period, 2000-2004, twardgles of the national regulation of the
right of assembly took place. The most #igant is the change of the Assembly Act
(No. 84/1990 Coll.) applicable as of July 2082.

Changein the Assembly Act in 2002
428. The Assembly Act has contairteé following changes since 2002:

— A place for the holding of a gathering can be reserved a maximum of six months in
advance. The purpose of this is to prevent long-term reservations and sometimes
even reservations designed to bloak plublic space, as the non-existence of the
maximum limit made it impossible for others to exercise their right of assembly.

— The public authority to which the organizers announce the gathering is obliged to
send to them, upon their request, its decisidman the holding of the gathering or
decision about the time when the gathering is to end.

— If the police are intervening against the gathering, all attendees are obliged to uncover
their faces in order to not preventraeke impossible their identification.

429. This change, among other things, strengthémegdrotection of the exercise of the right
of assembly, for example by introducing thevmaisdemeanour of unjustfd wilful prevention

of the exercise of another persemight to assembly to a significant extent. In general, fines
(sanctions) for misdemeanours were increasatitfl@new misdemeanour of the attendee of a
gathering who has his face covered during thevstgion of the police against the gathering in
a way which makes his identification difficult or impossible. Whereas until the end of
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June 2002, there was a single fine amooin€ZK 1,000, from July 2002, fines of CZK 5,000,
CZK 7,000, and CZK 10,000 may be imposed, dependn the type of the misdemeanour.
This change in the Assembly Act was inspired primarily by the gatherings held in
September 2000 as expressions of hostilityresgjahe World Bank and the International
Monetary Fund during their annual meeting iadtre. None of these provisions has yet been
challenged as unconstitutional at the Constitutional Court.

430. Changes in the right of assembly included a change in the Act on Roads

(No. 13/1997 Coll.), which contained the rulegulkating the regular, special, and prohibited
use of roads. Until July 2002, the holding of gaithgs constituted a special use of a road, for
which the organizer required the consent efdlwner or administrator. But the owner or
administrator may be a public authority, whicould lead to a violation of the announcement
principle. The change of the Act on Roads thoisrid of the condition to obtain the owner’s or
administrator’s permission for holding a gathering on a road.

431. Another modification of thegint of assembly, effective a$ January 2003, was related
to the reform of the administrative court system and meant a reinforcement of the court
protection of the right of assembf;.

Exercise of theright of assembly during the NATO Summit

432. In November 2002, Prague, Czech Repubbsted the NATO Summit. During the
summit, certain announced gatherirgsild not take place as they were to be held in the
so-called security zon&8 which were identified by the police several days before the
NATO Summit, i.e. after the ¢faerings were duly announced.

Organization of cultural, sportsand other events

433. Unlike in the case of gatherings organiaedoads, other cultural, sports, and other
events may be organized on roads only with the consent of their owner or administrator.

434. Every year between 2000-2004 a CzechTekteplarty has been held. Although this
constitutes a gathering where the right of assembly is the tool for exercising other rights and
freedoms, there is a discussion under way in treel€Republic as to whether this type of public
musical production is to be considered a gdrgathering, or a soalled cultural event.

According to the Act on Municipalities (No. 128/2000 Coll.) a municipality may issue, within its
independent competence, a generally applicalpl@lagon prescribing obligations related to the
holding, course, and termination of publiclcassible sports and cultural events, including
dances and discos, by stipulating binding ¢mas required to assure public order. The
conditions for the holding of a techno-party chng be regulated by these means. In practice,
situations occur when it becomes evident during\ant that the event does not have sufficient
organizational arrangements in place concerning especially hygiene and health. The formally
insufficient organizational arrangements then significantly complicates the remedying of any
shortcomings ascertained. If the shortcagsiare not remedied, the event can be even
terminated and dissolved. The numbers of padits, ranging from seved thousand to several
tens of thousand, however complicate tactual dissolution of the event.
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Article 22
Freedom of association (para. 1)

435. During the monitored period, 2000-2004, no changes in the legal regulation of
association in general occurred, nor in association in political parties or movements in particular.
As the Czech Republic is aware of the shortcgsin the Czech legal order, the Parliament
discussed a new Act on Socistia 2000. But the act was not approved and therefore in the
event of an association established by foreigniees; right to establish an association as a part

of the right of association must be derived from international treaties which guarantee freedom
of association and from the Charter of Famental Rights and Freedoms. According to
international law and according to Czech inggional law, which right belongs to any

individual, but according to the law regulating ttonditions for the operation of organizations
with an international element in the Czd®bpublic (No. 116/1985 Coll.), the establishment of

an association where a member of the foundodybs a foreigner is subject to a permission
procedure. Such an association is establishédtie issue of a permission by the Ministry of

the Interior, whereas an association whinsmding body members are exclusively Czech

citizens is established by a mere registration with the Ministry of the Interior.

436. The draft Act on Societies which was not &rhaevas to establish identical conditions for
the exercise of the right of association foe€z citizens and for foreigners. Furthermore, it
would have enabled foreign somgés established according to thes of another country, with

its registered seat abroad, to operathhéCzech Republic underetlsame conditions as
societies established under the laws of thec@BRepublic. The drafct on Societies planned

on foreign societies to engaipeactivities in the Czech Republicrough their organizational
units, i.e. branches or offices.

437. During the monitored period, 2000-2004, thaistry of the Interior refused to

register 14 associations and issdedisions dissolving 2 associatidis.In the case of
associations where a foreigrneas a member of the founding body, the Ministry did not permit
the establishment of six associations. The foundiersot file an action with the Administrative
Court suing the Ministry of the Inteni in any of the above-mentioned cases.

Restriction of the freedom of association (paras. 2 and 3)

438. During the monitored period, 2000-2004, no change occurred in the prohibition for
soldiers to create and associate in union organizations and political parties or movements
according to the Act on Professional Soldigts. 221/1999 Coll.). On the contrary, according

to the Act on the Service Relationslipthe Members of Security Coff$(No. 361/2003

Coll.), which will apply as of the beginning of 2006, a candidate for a position in security corps
will not be able, unlike at present, to be a member of a political party and in the case of
candidates for work in intelligee services even a memindra trade union organization.

Article 23
Family protection (para. 1)

439. During the monitored period of 2000-2004, dffecial understanding and protection of
family as an association of a husband and a#fe their children did not change. Legally, a
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direct family relationship is recognized as a fatmxpression of relations between an ancestor
and descendant and, al®etween a husband and wife. Suoderstanding corresponds rather

to the concept of nuclear family. Indirect famiglations play an important role, for example, in
making decisions about surrogate family cahere parents cannot,eanot permitted or not

willing to take care of their children. Consanguinity not only between an ancestor and
descendant, but also between siblings, constitutes an obstacle to marriage. Whether this is a
blood (matter-of-fact) relation orledion in law is not important.

440. Since April 2000, the concept of the pubpliotection of family and, in particular,

children has changed. The Children’s Soarad Legal Protection A¢No. 359/1999 Coll.),

regulates the activity of the dnatrities responsible for social atedjal protection of children in
awarding custody of children to natural legatsons other than parsrénd facilitating adoption

and foster care; treatment in institutional education and protective education; custody of children
requiring special care, and social and legatgmtion of children in relation with foreign

countries.

441. As to legal regulations regarding thimtegration of closénuclear) families of
asylum-seekers, the Asylum Act (No. 32399 Coll.) upholds the principle of unity

of asylum-seekers’ families by enabling asylum to be granted for the purpose of family
reintegration. However, it does nake care of the actual familgintegration, for the relatives
have to arrive in the Czech Republic first. Iafter that, the asylum-seeker status may be
conferred upon them. Hence, asylum-seekers’ dint@the country is governed by the Aliens
and Immigration Act (No. 326/1999 Coll.) as if thegre tourists. Therefore, the procedure to
be followed in the reintegration of an asylum-ss&knuclear family shoulde modified to take
into account the specific reason for his or hertneda’ stay in the Czech Republic, that is, the
reintegration of a family of an individualgrided with international protection by the

Czech Repubilic.

442. A similar issue was identified in respegtielations among merabs of the nuclear
families of foreigners. Between January 2000 dmly 2001, the Aliens and Immigration Act

(No. 326/1999 Coll.) contained provisions leadingiméavourable conditions for such foreigners
and their families who were not permanent rasisl®ef the Czech Republic, yet, put simply,
stayed in the country on the basis of a long-term visa awarded evey€arce the children
reached majority (the age of 18 years), they were no longer able to apply for a new long-term
visa as they were officially regarded akibis even if continuing studies and remaining
economically dependent on their parents. Uhtly 2001, when the Aliens and Immigration Act
was amended to take this into account, theigorolice in resolving such situations had
accentuated the principle of unreasonatlesance to personal and family life.

443. Changes were made in childgesurrogate care, namely in placing children in childcare
institutions. In connection with the adoption of tAct to regulate care institutional education

and protective education (No. 109/2002 Coll.& Bamily Act (No. 94/1963) was also amended

to allow the court to give custody of a child to a facility for children requiring immediate help.
Such surrogate care is given priority over ordinary institutional care, yet not over surrogate
family care. Facilities for children requiring immediate help provide protection and assistance to
children that have no care, face a major dangkfetor desirable development, suffer bodily or
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mental cruelty or abuse, aydnd themselves in circumstances or settings representing a grave
endangerment of their fundamental rights. ph&ection and assistance given to such a child
consists in satisfying the basic needs @&, lihcluding accommodation, medical care at a
health-care facility, psychological anther necessary care of a similar type.

Theright to enter into matrimony and to start a family
at areasonable age (paras. 2 and 3)

444. During the period under review, no changeee made to the age allowed for and

freedom to enter into matrimory* Since July 200> churches have possessed greater
responsibility for the registration of marriagéhey are now obligated to submit documents on
the inception of marriage to the registrars within three business days of the entry thereto, while
previously this obligation was fieed in a more general mannd®rior to this amendment, in

some cases churches did not submit the documents at all and the marriage was considered
non-existent, since there was rftiaial registration thereof.

Equal rights and duties of fiancés at wedding,
in matrimony and divor ce (para. 4)

445. The rights and obligations of women ameh, as to their equality at wedding, in
matrimony and divorce, were not setj to any changes from 2000 to 2004.

446. The Registration of Births, Marriagesd Deaths Act (No. 301/2000 Coll.) clearly
defines documents needed for entering inttrimany, depending on the existence of Czech
citizenship and permanent reside in the Czech Republic. Only such documents need to be
submitted which are necessary toya compliance with the conditions set forth for entering into
marriage. Legal capacity to enter into matrimonglagnsis governed by the law of the country
of which they are citizens; therefore, foreighenust produce a certifi@abf legal capacity to

enter into marriagé®

447. Contrary to the previous law, the Ragisbn of Births, Marriages and Deaths Act
requires the presence of an interpreter atd@ding between fiancés who do not understand the
Czech language, are mute or deaf. Unless arpieter is present, the declaration of entering
into marriage shall not be accepted. This miovi has been adopted to prevent an alien not
having understood the Czech language from challenging the validity of marriage later, on the
grounds of not understanding the content of tletadlation. Contracting of a marriage needs to
be viewed as a major change in the personal b¥@sdividuals and, therefore, it is vital that

they unequivocally understand the dediaramade in entering into marriage.

448. Inthe Czech Republic, the practice contsnaeprevail of awarding the custody of
children upon divorce to a mother. This is far mioeguent than custody of a father or rotating
custody. However, rotating custody requirpprapriate conditions such as a school and place
of residence of both of the q@ants within reasonable reach.
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Table 32
Decisions on custody of children after divorce
Decision/year under review 2000 2001 2002 2003 2004
Decision to grant Mother 25 966 28 746 28 943 29 321 28 942
custody to Father 1844 2 067 2098 23438 2 286
Both parents 426 585 641 690 764
Another person 106 168 126 114 129
Change of Mother 718 788 881 956 958
decision to grant Father 1016 1102 1211 1 35f 1411
custody te Both parents 147 136 140 167 106
Another person 528 649 82¢ 773 762

* Data in this category do not include changes in custody by the same person; they only
show transfers of custody to a different person.

Article24
L egal status of children in the family and society (para. 1)

449. During the period under review, no amendisierere adopted to legal regulations
governing the institute of a minor’s staity representative and a so-called guardidfitem

and to the law on the general legal capacity mir@or and other statutory rights and obligations
mentioned in the initial report, with the@ption of criminal sanctions against mintfs.

Registration of a child (para. 2)

450. From 2000 to 2004, no changes were madeetsytstem of registration of newly born
children. Since 2001, when the new Registradf Births, Marriages and Deaths Act

(No. 301/2000 Coll.) came into effect, differenformation has been entered into the Book of
Births. The registration of the professimiparents has been discontinued, while the
registration of the parents’ birth numbers Imewly been introduced. The name (names),
surname (including the first given name), date place of birth, birth number, citizenship and
place of permanent residence of each of the parentot entered in the Book of Births if the
mother has applied fa concealed childbirtf®® Notwithstanding the prevailing habit of giving
a child one name only, the new Registration of Births, Marriages and Deaths Act permits giving
more names. In the case of a child - Czechesitinot more than two names may be registered
provided that these two names are not identibathe case of a child - alien, the number of
names is not limited. In implemgng this change, the Czech Republic responded not only to
the requirements of parents, but also tol¢igal regulations effective in other countries.

Theright of a child to citizenship (para. 3)

451. As to the assumption of the citizenshiphaf Czech Republic by children, amendments
came into effect in October 2003 to the legal capacity of minors in administrative proceedings
regarding citizenship and the possibility of assuming citizenship by finding was extended to
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children over the age of 15 years. Until reaching maturity, every child must by represented in
citizenship-related paeedings by a statutory representatore)y a court-appointed guardian or
custodian. As stated above, the possibilitggguming the citizenship of the Czech Republic by
finding now applies to juvenildsetween the ages of 15 to 18 years. Prior to amending the
Citizenship Act (No. 40/1993 Coll.) in 2003, onlymors below the age of 15 years could have
assumed Czech citizenship instlvay; since the end of Qutier 2003, every individual, not only

a child, may assume Czech citizenship.

Article 25

Theright to participate in the administration of public affairs
directly or through elected representatives

452. The Czech Republic, as a state, continugs/éopreference to representative democracy,
I.e. to the prevailing administration of public affathrough elected representatives at the levels

of communities, regions, as well as the State. With the exception of elections to the Senate (the
upper chamber of the Parliament), based on theritygjwinciple, elections at all other levels

are based on the principle pfoportional representation.

453. During the period under review, changes occurred in the Czech Republic as to
understanding a referendum as the direct padiicip of individuals in the administration of
public affairs. Notwithstandingn attempt to implement adaon general referendum, only an
act to regulate the referendum on the accesditime Czech Republic tine EU was adopted,
representing an ad hoc regulation governingtemaide referendum. As to the local levels,
referenda may continue to be organized at thel lef municipalities, not at the level of regions.

Re-implementation of two-day elections

454. Some of the elections in 2002 differed froecgbns held in the previous years, among
other things, by giving people the chance of castiheir votes in the course of two days.
One-day elections took place in 2000. These whkxetions into the regional councils, held
under the new Regional Elections Act (No. 13@2 Coll.) and elections into the Senate
organized in accordance with the amenBadiamentary Elections Act (No. 247/1995 Cdif).
All the other elections extended over two daybe renewed practice of two-day elections into
all representative bodies mainly cobhtried to the convenience of voters.

I nfluence of the flood in 2002 on local eections

455. The periods set forth by the Munididections Act (No. 491/2001 Coll.) for the

organization of local electiongiere amended in 2002 by a special law on the periods

determined for local elections to be hgidNovember 2002 (No. 390/2002 Coll.). By this
amendment, periods were extended which a&esady in progress and during which list of
candidates were to be submittéat, some of the local governmiebodies (so-called registration
authorities) were not functioning to a degreewiig them to accept, judge and adopt decisions

on the registration of the list of candidates. Potential candidates in municipalities affected by the
flood were positive about such extension of tlausory periods. Those who intended to stand

in the elections did not lose their right to be elected.
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Electionsto the Chamber of Deputies- the lower chamber of the Parliament
Attempts to change the system of electiotwssthe Chamber of Deputies between 2000 and 2002

456. During the period from 2000 to 2004, theliBmentary Electiong\ct was amended
several times, both through new laws and through decisions of the Constitutional Court that
subsequently repealed the laws or parts therBetause this mainly applies to laws adopted

in 2000 and 2001, the parliamentary elections lreRD02 were affected by such changes to a
minimum degree.

457. An extensive amendment of the Pamkaitary Elections Act, passed in 2000

(No. 204/2000 Coll.), aimed at modifying the systehelections into the Chamber of Deputies
in a manner facilitating the formation of a mépigovernment by the victorious political party
or movement and limiting the participation of other political entities - potential coalition partners
to a minimum. For this purpose, the territofjthe Czech Republic should have been divided
into electoral regions not corresponding to thggares existing within the system of territorial
and administrative subdivision of the St&feand a modified d’Hondfivisor should have been
used to divide mandates withime scrutiny. Among other things, this amendment introduced
one-day elections and the possibility of votalyoad. However, upon a proposal of a group of
deputies and the President of the Czech Reptiie Constitutional Court annulled all these
changes, with the exception of a multiple of 5 gent as a condition for coalitions’ entering the
Chamber of Deputies and the possibility of voting abrf4d.

458. Another amendment (No. 37/2002 Coll.) #® Barliamentary Elections Act ensued from
the need to replace the annulled sections of this Act. The Hagenbach-Bischoff's formula, used
throughout the 1990s as a method for convettieghumber of achieved votes, the standard
d’Hondt electoral divisor was sadted; electoral deposits wer@laced with a contribution to
covering the cost of the eleatis; electoral regions were changed to correspond to the regions as
units of territorial and administrative subdivisiontbé State, and elections into the Chamber of
Deputies were again extended to two days.

459. The legal regulations governing the electtorthe Senate (the upper chamber of the
Parliament) were not changed stalmgially, in a manner affecting the preparations for and course
of the elections, the determination of the resaitd legal protection thereof. Contrary to the
elections to the Chamber of Deputies, voting in the elections to the Senate is permitted only
within the territory of the Czech Republic aBdech citizens residing abroad permanently or
temporarily cannot participate therein.

Voting in the elections to the ChamlodéDeputies outside the Czech Republic

460. For the first time since the formationaof independent Stat€zech citizens in 2002
were allowed to participate in the elections even if staying abroad. The amendment to the
Parliamentary Elections A¢f made it possible to organieéections into the Chamber of
Deputies outside the Czech Republic, in the CRgbublic’s representative offices abroad.

461. A total number of 2,957 voters residing outsideCzech Republic registered for voting
in the representative offices. Altogether 3,763 roswpeared in the polling stations abroad.
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The right to vote outside the Czech Republic thas used not only by voters residing abroad
permanently, but also by those who used the dppity to vote at a representative office while
staying in a foreign country temporarfl§. As obvious, a major group of Czech citizens with a
permanent place of residence abroad did not exercise their right of casting their votes at a
representative office. On the other hand, a higluenber of voters thagexpected appeared at
the representative offices to take the vote on the basis of an elector’s certificate.

462. Some voters, as well as representatffiees, raised objections against alleged
bureaucratic impediments. As such, especiattyabligation to register only in one specific
register of electors was mentioned. Howetlds is a formal systemic measure aimed at
excluding the possibility of multiple voting by oetector and the resultant utmost lawfulness of
the elections.

Changesto local (municipal and regional) elections

463. As to municipal elections, a new Mcipial Elections Act (No. 491/2001 Coll.) was
adopted. It differed from the previous lawdtipulating a limit of at least 5 per cent of votes
giving candidates eligibility to join local councildf two lists of candidates do not reach the
required 5 per cent of votes or all mandates are not divided, this limit is gradually reduced.

Regional elections

464. At the beginning of 2000, a new terrigdrand administrative subdivision of the
Czech Republic entered into foréé. Regions as higher-level sglbvernment units have their
councils. The elections are governed byRlegional Elections Act (No. 130/2000 Coll.) and
generally are guided by the same principles as municipal elections.

Judicial protection of elections

465. Pursuant to the Parliamanyt Elections Act (No. 247/1995 Coll.), the Regional Elections
Act (No. 130/2000 Coll.) and the Municipalggtions Act (No. 491/2001 Coll.), protection

against the course of action takey the public authorities respdple for the preparations for

and course of the elections may be sougtitetourt. Because adties of public authorities
become subject to the judicial scrutiny, since the implementation of the system of administrative
justicé® in 2003 such protection has been providedheyadministrative tribunals of regional

courts and by the Supreme Administrative Colwhtil the end of 2002, this judicial protection

had been provided by general competence cotigsice, this change to the law does not relate

to the content of judicial scrutiniut only to its formal aspects.

466. Namely, a political party, political movememtcoalition having registered a list of
candidates may file an agti with a court against a public authority’s decision:

— To seek dismissal @ list of candidates;

— To de-register a candidate from a fi€and

— Against the registration, or refudalreqgister, a list of candidates.

Such action may be filed within two days aftiee delivery of the contested public authority’s
decision.
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467. In addition to the judicial protection @fctions, the Czech laguarantees judicial
protection of the course and results thereof.

Judicial review of steptaken by authorities responsible foe tbre-election phase of elections to
the Chamber of Deputies

468. In connection with the elections int@ t@hamber of Deputies June 2002, petitions
were filed with the cous under the ParliamentaBtections Act for a decision to register a list of
candidates and a decision to cancel the registrafiarist of candidates. The courts lodged
filed late, following the said two-day periéd.

469. The political party named “Action for the dikgmn of the Senate and siphoning of the
assets of pension funds” (hereiraftADS”) did not attach to itBst of candidates in anééof the
electoral regions a certificaté contribution to the coveragd the elections-related co

Hence, the competent public bodies (district regisin authorities) decided reject the lists of
candidates. ADS filed an action for a decisionegister the list of candidates, in which it

claimed that the obligation to pay a contributiorthe coverage of ettion-related cost was
unconstitutional and contradict to the decision of the Constitutional Court to cancel electoral
deposits (No. 64/2001 Coll.). Individual courd®k varying positions. Some of them consented
to the actions and decided to register theolistandidates of ADS in a respective electoral

region; others dismissed the actions beinthefopinion that the public body’s (district

registration authority’s) decision did not represent breach of law. The remaining courts
discontinued the proceedings because of therabawing been filed late. Where the courts
dismissed the actions or discontinued the @edings, ADS lodged a complaint with the
Constitutional Court, including a motion for repealing the duty to pay a contribution to electoral
costs under the Parliamentary Elections Alhe Constitutional Court rejected the complaint
based on the opinion that the actions filed wiriagional courts were lodged after the required
period. By such negligence, ADS disabled tbview of the respective decisions and the
Constitutional Court could not even analyse whether the obligation to contribute to the cost of
elections was in compliance, beside othert) mternational human rights treaties.

Judicial review of actins taken by authorities responsible tiee pre-electiorphase of elections
into the Senafé&®

470. Atthe turn of October and November 2003, dhyatlections into the Senate were held
after two senators had become judges at thesttutional Court. Of eight applications for
registration in the electoral region of Brn@sto, one did not contain all essential elements
pursuant to the Parliamentary Elections Actcsithe respective independent candidate did not
present a petition signed at least by 1,000 coempeters from the same electoral region. The
candidate did not remedy the defects everr aftall made by the registration authority.
Therefore, his/her application for registrationswismissed. The candidate lodged an action at
the court, requesting that the court impose a duty on the registration authority to register the
candidate’s application. Theurt rejected the action on the grounds of the candidate’s not
having submitted the aforementioned petition. aAgsult, the applicatn for registration was
declined by the court.
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471. Regular elections to the Senwere held at the turn of October and November 2004. In
connection with these elections, the court declimamlactions for the protection of registration
because of delayed submission, since they delieered to the court after the lapse of the
two-day period permitted for seeking judicial protection.

472. Subsequently, the Supreme Administratieer€adjudicated an alleged conflict between
several provisions of the Piamentary Elections Act (N@247/1995 Coll.) and Personal Data
Protection Act (No. 101/2000 Coll.). As the petiter claimed, gual treatmenof candidates

was not ensured in elections to the Senate because independent candidates were permitted to
stand for a seat in the Senate only if having submitted, as a mandatory element of the applicatiot
for registration, a petition in supfaf his/her candidature, signatlleast by 1,000 electors.

Among other things, such electors must state in the petition their birth numbers. This was
claimed to be in conflict with the Personal Data Protection Act, for every individual has the right
to the protection of his/her personal data. What is more, a political party’s candidate is not
obligated to submit such petition. The Supeefdministrative Court adjudicated the action
unjustified because the petitioner didt allege breach of the Partiantary Elections Act, or any

of the provisions thereof, that would repraseason for the invalidity of elections. The

petitioner only claimed that the reason for the invalidity of elections rested in the inconsistent
level of right of individual candiates to be elected. Therefore, the court issued a negative
resolution®

Judicial review of action teen by authorities responsible for the pre-election phase of
municipal and regional electiof®d

473. In connection with the regional electiondNovember 2004, ongetition was lodged to
review the decision of the Regional Authoritytbé Region of Karlovy Vary to dismiss a list
of candidates submitted by the US-DEU political party. Another petition was filed by the
Silesian-Moravian Trade UnidBervice (Slezskomoravska odboéosluzba) Opava Il in the
Moravian and Silesian Region.

474. The US-DEU political partyléd a petition for the review dhe decision of the Regional
Authority of the Region of Karlovy Vary tdismiss a list of candidates of US-DEU. A
representative of US-DEU wrongly delivered thé discandidates of the party to an institution

in the neighbourhood. As a consequence, theflisandidates was netibmitted within a

statutory period and was declined by the Redidunghority. US-DEU'’s petition for a judicial
review of the decision to decline the list of candidates was rejected by the Court as premature.
After that, US-DEU lodged a complaint agdititee Regional Court’s decision with the
Constitutional Court that referred the case back to the Regional Court for a new decision as, in
the Constitutional Court’s opinion, the petition ojudicial review Bould not have been

declined for formal reasons. The Regional@ then heard the case and refused the petition.

In substantiating its resoloti, the Regional Court said ththe Regional Elections Act

(No. 130/2000 Coll.) clearly stipulated the datel @lace of delivery for a list of candidates and

if the list of candidates was not submitted within such required and to the regional authority of
local competence, it was to be regarded as not duly submitted. Regardless of any subjective
reasons for missing the deadline, the obligatiothefregistration authority under the law was to
dismiss the list of candidates, as stated by the Regional Court.
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Judicial scrutiny over the lawfulness of tt@urse and results of elections into the
Chamber of Deputies

475. As to the elections to the Chamber of Digggyl actions shall not be filed for unlawful
voting and unlawful elections into the Chambébeputies. Only an action for unlawful

election of a candidate is permitt&d. Such action may be filed by every Czech citizen
registered in the permanent register of electors in the electoral ward where the candidate has
been elected and by every political entity whose list of candidates has been registered in the
same electoral regidi’

Judicial scrutiny over the lawfulness of thmicse and results of elections into the Senate

476. In seeking judicial scrutiny over the lawfudaef the course and rétsuof elections into
the Senate, an action for unlawful voting aation for unlawful elections may be lodged
besides an action for unlawful election of adidate. However, political entities may lodge
such actions if standing in tlsame electoral region. This is because of the electoral system
based on the majority principf&:

477. In connection with the elections irtke Senate at the turn of October and

November 2002, the Ministry of the Interioddiot receive any court decision regarding the

invalidity of voting or invalidity of electionsAt the turn of October and November 2003, dual
by-elections into the Senate were held after two senators had become judges at the Constitutional
Court. There are no records of the Supré&aministrative Court having adjudicated the

elections or voting invalid.

478. In connection with the regular elections ithie Senate held atahurn of October and
November 2004, the Constitutional Coreceived, in total, five petdns to declare the elections
unlawful, some combined with a motion to deel the election of a candidate or candidates
invalid. The Supreme Administrative Court found afi¢he petitions legitima, the four others
were declined.

479. The petition to declare the elections ihi® Senate in the electoral region oflMk
unlawful, which was combined with the petition for unlawful election of candidates, was filed
with the Supreme Administrative Court especi@ljyrepresentatives of the political movement
of the Independent (Nezavisli). The petitioners claimed that the political party Voters
Self-Defence (Sebeobrana wdlj submitted in the electoral region okMik an application for
registration which, as of the date of delivery dot contain the name @$ candidate and did

not pay a contribution to the cost of eleat in the amount of CZK 20,000. The Voters
Self-Defence political party corrected these defectly in this electoral region and managed to
do so within the period awarded for the remedyebgr Also in other electoral regions in the
Region of Central Bohemia, this political party delivered only blank applications for registration
and did not pay the contribution to electoral s@std subsequently it abided by the refusal to
register such applications. Therefore, the petitioners were of the opinion that from the very
beginning the Voters Self-Defence political party had intended to stand only in one electoral
region and its delay in the decision where to do so had been driven by an effort to obtain
information about other candidas and, hence, a better opportunity of selecting a region to
register its only candidate in. By such condtlat, Voters Self-Defence political party, in the
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opinion of the petitioners, disrespected the requénets regarding the essential elements of an
application for registration. EhnSupreme Administrative Courédined the petition because the
petitioner did not challenge the registration throagsetition for a judicial review thereof. The
Supreme Administrative Court added that with regard to the principle according to which in case
of doubt laws should be interpreted for thadfé of compliance therewith, an assumption

should be conceded that upon its deliveryapplication for registration maybe blank.

480. In a petition to declare unlawful tekections in the municipality of Ostrain the

petitioner highlighted the necessidfmaking voters aware of the venue and time of the second
round of the elections into ther&de. The petitioner stated thatters had been so informed
neither by a notice on the official board, nordsyannouncement in the local broadcasting. The
mayor of Ostrond said that voters were inform@uboth these manners. The Supreme
Administrative Court declined this petitionrfthe invalidity of elections because the
Parliamentary Elections Act regulates the duty of familiarizing voters of the venue and time of
elections only in a general way and does not coraay more specific requirements with respect
to the second round of the elections into the &enSince, at the same time, the law requires
that the mayor inform voters no later thandlys before the elections and the second round
takes place on the sixth day after the termamatif the first round, it would be impossible to
abide by such duty of information, and specificéifig date required therefor, before the second
round of elections into the Senate.

481. The last petition lodged with the Supremenistrative Court was a petition to declare

the elections into the Senate unlawful in the electoral region of Usti nad Labem. The petitioner
was the Communist Party Bbhemia and Moravia (KQV). The party based its petition in
claiming that in the course of the elections in at least one social facility - old people’s home - in
the electoral region of Usti nad Labem, members of the precinct election committee gave to the
voters only one ballot while withholding the otherskept an envelope with a ballot telling the
voter they would cast it for him or her lateks the gravest breach of the Parliamentary

Elections Act the petitioner mentioned the intentional opening of a temporary polling station in
an old people’s home by members of the local election committee. This temporary polling
station was used by the majority of the residaritthe old people’s home, not only by those not
capable of appearing in the permanent polling station for health reasons. According to the
petitioner, the principle of secrecy of electiamass thus breached. The petitioner was of the
opinion that the Parliamentary Elections Act was breached in a manner that might affect the
results of the elections and suggested thatdhet declare the second round of the elections into
the Senate void.

482. The Supreme Administrative Court orderezidhse to be heard, since the statements

given in the petition were based on informatioavided by some of the residents of the old
people’s home. The course of the electiwas determined by evidence, especially by

testimonies given by persons peipating in the elections, i.e. some of the members of the

election ward committee and the staff of the old people’s home. The Supreme Administrative
Court ascertained that the Parliamentary Elections Act had been breached by not respecting the
principle of secrecy of voting and by the election ward committees not insisting that voters take
both ballots. Such breach of law, however, did not lead to the failure of the petitioner’s
candidate in the elections, and by its low intensity, this breach of the Parliamentary Elections Act
could not influence the results. The Court found thatliberty to exercise the right to vote had
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been complied with, for the residents of the pésple’s home had not been forced to participate
in the elections and, therefore, it had beerrtinee decision whether they would or would not
participate in the voting. In addition, nobodydifarced those residents of the old people’s
home who had decided to participate in the edastito cast their vote in the room in the old
people’s home where the portable ballot box had pésaed. They could have exercised their
right to vote in a nearby polling station in elementary school and some really didoln
particular, the Court ascertainad substantial the fact that every voter could have selected a
ballot of the candidate in who&svour he or she had intendedviate. Although in the second
round some of the voters had takanly one ballot, in all cases these had been ballots of the
candidates to whom the votersdhaanted to give support, atitese ballots had subsequently
been counted in the scrutiny. The Supremeniistrative Court concluded that there was no
connection between the breach of the Parliamentary Elections Act and the election of a relevant
candidate, and disissed the petition.

Judicial scrutiny of the lawfulness of the c&eiand results of municipal and regional elections

483. Also the Municipal and Regional Electighs defines means of judicial protection

against the manner in which voting is executedjresj the course of elections or against an

elected candidate. A petition for unlawful voting, unlawful elections or unlawful election of a
candidate may be filed by any person registered in the register of electors in the electoral region
where the contested voting @ections took place or whethe candidate was elected.

484. In connection with the elections te tmunicipal councils iNovember 2002, two
decisions on the invalidity of voting were issued: in the first case, the Court issued the decision
on the grounds of defects in determining the resdilt®ting; in this case, the right of a member
of the election ward committee to inspect ballots and the obligation of the chairman of the
election committee to monitor the scrutiny were bredchThis breach influenced the number of
votes in favour of individual calidates and the number of matefagiven to individual parties

in the elections. In the second case, artielegvard committee impedeabters from exercising
their right to vote by rejecting their appliaai for casting votes in a portable ballot box. Thus,
the election committee perpetrated not only a goosach of the municipa&lections law, but

also prevented competent voters from exercising the legally-guaranteed right to elect
representatives for the local council. The Caoricluded that such major interference with the
rights of voters constituted grounds for declaring the voting unlawful.

485. Another four decisions on the invalidityadéctions were issued in connection with the
municipal elections in 2002:

— Inthe first case, an election ward committee breached the municipal elections law by
supplementing the number of the votes cashiénelections. Thus, the principle of
direct elections and the liberty of elections were breached in a manner having the
potential of influencing the rekts of the municipal elections.

— Inthe second case, persons performindpémunicipal elections activities of
members of an election ward committee did not take the oath as required by law. As
a result, the committee did not exist legally, and the Court ascertained that the
prescribed electoral procedure had been breached grossly and that such breach could
have affected the results of the municipal elections.
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— In the third case, an election ward committee counted votes in two rooms and the
members were divided intoipg However, an elecnh ward committee is to count
votes as one bench sitting in one room, in order to provide for monitoring. The Court
resolved that in this case the law haérmbreached in a manner that could have
affected the results of the elections.

— Another election ward committee breacheel thunicipal elections law in a manner
affecting the results of the municipal elects. In the scrutiny, it did not include in
the total number of valid votes such votleat had been cast on ballots where the
complete list of candidates ah association of indepdent candidates was marked
without any further specifications.

486. In consideration of all negative decisionsegfional courts, as delivered to the Ministry

of the Interior, we cannot bgay that petitions for unlawfwibting, unlawful elections or

unlawful election of a candidate were mostly c&gel because the courts did not ascertain any
breach of law or the breach was not of a nature having the potential to influence the results of
voting, the results of electiomms election of a candidate.

Electionsto the European Parliament

487. At the beginning of 2003, the Czech Repuddiopted the European Parliament Elections
Act (No. 62/2003 Coll.) the main purpose of which isagulate the special features of elections
into this representative body, different from elections into the Chamber of Deputies of the
Parliament. These features priihainclude conditions governing the right to elect and the right
to be elected on the part of faggeers - citizens of a member counof the EU. The franchise is
guaranteed to every EU citizerho has officially been permitted reside in the Czech Republic
no later than 45 days prior to thate of elections and has been registered in the register of
residents. This period has been determinaximection with the organization of the elections,
namely with the registration into the register of electors and its scrutiny intended to prevent
multiple exercise especially of the right to vote.

488. Elections to the EuropeanrlRanent took place in June 200Zhe different features of

these elections resulted in knowledpat, if taken into account in the future, might increase the
attractiveness of elections. The registers efters were closed long before the date of

elections, as a result of which they contaire@dpng others, more voters who died between the
registration and the elections. Registers of voters that are to be delivered by health-care facilitie
no later than 20 days before the date of electilhsot take into account whether on the date of
elections the patient would still be hospitalized.

489. In connection with the elections into the &agan Parliament, identically to the elections
to the Chamber of Deputies, it is possibleil® d&n action only for the unlawful election of a
candidate, not for the invalidity of voting or elections.

Referendum on the accession of the Czech Republic to the EU

490. To provide for the referendum on the asgan of the Czech Republic to the EU, an
ad hoc Constitutional Law on Referendum (E5/2002 Coll.) and Referendum Execution Act
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(No. 114/2003 Coll.) were passed. By these laaesconditions for exercising the right of
voting in a referendum and details of draftargd announcing its result were regulated. The
referendum took place in June 2003. The refaramas well as its results, were announced by
the President of the Czech Republic. In t®a,74 Czech citizens residiagproad registered for
the referendum at representative offices of the Czech Repiblic.

491. 4,457,206 voters participated in the refdtem. 3,446,758 electors voted in favour of
the Czech Republic’s accession to the EU; 1,010,448 against it. Hence, the accession was
approved by the referendum. The Referendixecution Act did not stipulate any minimum
limit for the number of participating voters upatich the referendum would become valid.
Therefore, only the ratio between the numbengatifi votes cast in favour of the individual
answers was decisive.

Judicial protection of referendum - proceedings with respect to the decision not to
announce a referendum and proceedings with respect to the lawfulness of the cour se of
action in areferendum, proceedings with respect to the maintenance of a per manent
register of competent electors

492. The Referendum Execution Act entrusts tlokcjal protection of referendum through the
review of the President’s decision not to anrcaua referendum and the review of the lawfulness
of the course of action in afegendum to the Constitutional Codtf. Judicial protection in

cases regarding the maintenance of a permanent register of competent electors is identical to
judicial protection of eleatins. Hence, the Code of Administrative Procedure (No. 150/2002
Coll.) is to be followed.

493. In connection with the referendum on @eech Republic’s accession to the EU, the
Constitutional Court received altogether 32 actifmmghe unlawfulness of the course of action

in the referendum. Of this number, the ConstitaidCourt did not deal with 13 actions at all,
since in regard of the content thereof these actions could not be considered actions to initiate
proceedings. The remaining actions wesissed, mostly because the petitioner did not
remedy defects within a required period, the actiovere lodged after a statutory period, they
were lodged by a person not competent to do sthyeoactions were not within the jurisdiction of
the Constitutional Court.

494. Some of the actions were filed by opponeagtsEnst the EU membership, who challenged
the non-objective nature of the referendummlyisvhich the Czech TV and Czech Radio were
influencing voters by publishing untrue partial and preliminary results. Furthermore, such
opponents challenged the composition ofnexidum committees and claimed that the
Referendum Execution Act had not been adofsgidimately and only a minority of Czech
citizens had expressed their will to join the EU. Other actions for the invalidity of the
referendum referred, for example, to a ballotawsitaining the imprint of the seal of the

Ministry of the Interior, but only its replica, andttze fact that the EU Treaty had been available
only of a Czech version. Howeve| petitions for judicial re\@w were adjudicated unjustified

by the Constitutional Court.
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Theright to elect and be elected

495. Generally, the franchise is understood aszeship-related right. The right to vote,
including the right of participation in a referendypertains to all Czech citizens. In municipal
and regional elections, such Czech citizersestitled to vote who have registered for

permanent residence in the venue of the elect8nSince 1 May 2004, i.e. since the

Czech Republic became a member country oEtleEU citizens have also had the right of
voting in municipal elections (although not igi@nal elections) provided they have registered
for permanent residence in the venue of elections. Furthermore, EU citizens enjoy the right of
voting in the elections to the EuropeaniRaent held in the Czech Republic.

496. EU citizens should obtain the right to votenuanicipal elections if residing in a member
country. However, in addition to the conditiohexistence of an international treaty the
Municipal Elections Act (No. 491/2000 Coll.) comtaia condition of permanent residence.
While a Czech citizen may chantie place of peranent residence immexdely, without any

duty of staying in the place over a specified peridddeehe or she can be registered, a citizen of
another EU member country may register for permanent residence only after staying in the
Czech Republic for three years.

Judicial protection against de-registration of a candidate
Elections to the Chamber of paties and the European Parliament

497. Prior to the elections to the EurapdParliament in June 2004, the Supreme
Administrative Court® received four actions against the démi of the Ministry of the Interior

to de-register a candidate, whidgether related to seandidates. The Ministry of the Interior
based its decision on the fact that to thedistandidates had noebn attached a certified
document proving citizenship, as required by the European Parliamentary Elections Act
(No. 62/2003 Coll.). Instead of such documenty &wo non-certified copies of identity cards or
certificates of Czech citizenship had been attached to the list of candidates.

498. The Supreme Administrative Court dismisseddlof the actions because they had been
filed after the lapse of a two-day period feth by the European Parliament Elections.

499. One of the actions against the decisiotetoegister three candidates on the list of
candidates of the coalition For the Interests of Moravia in the United Europe (koalice Za z4my
Moravy ve sjednocené Evr&pwas declined because the Supreme Administrative Court
concluded that the Ministry of the Interior hemimplied with the law by having first called the
coalition to remedy the imperfections in the list of candidates, and taking the decision on
de-registration only after some of these defectsrita been removed, irrespective of the call.

In the opinion of the Supreme Administrative Gotiie Ministry of the Interior had fully

familiarized the coalition with the options of proving citizenship by the respective candidates,
and the failure to use one of such options had ensued from the lack of willingness and negligenc
on the part of the coalition, nametg candidates, not on the parttbé Ministry of the Interior.
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Elections to the Senate

500. The relevant information is included i tiext regarding the judicial protection of
elections to the Senaitethe pre-election phas®,

Municipal and regional elections

501. There are no records of seeking judigratection in conneatn with municipal and
regional elections.

Judicial protection by areview of a candidate s election
Elections into the Chamber of paties and the European Parliament

502. In connection with the elections to tbleamber of Deputies in June 2002, the Supreme
Court® received 25 actions for unlawful election of a candidate. Of this number, eight actions
were filed late and we, therefore, dismissed by t@eurt without reviewing the grounds

thereto. In two cases, the proceedings were discontinued because of formal defects in the
actions. As to the remaining actions for unlaveiection of a candidateéhe Court did review

the merits thereof, yet resolved to decline all of them, mostly because it did not ascertain a
breach of the Parliamentary Elections Act (R47/1995 Coll.) or found that the result of the
election could not have been influenced by dueach. Several actions were rejected because
the petitioner did not specify the candidate or candidates whose election the petitioner required
to be declared unlawful and whose electiortha petitioner’s opinion, was related to the breach

of the Parliamentary Elections Act claimed by the petitioner. In some cases, the petitioner was
not the person entitled by the Parliamentary Elections Act to claim a judicial review of a
candidate’s election. One peatitier alleged unconstitutionality efstatutory limit of 7 per cent

for preferential votes (a mandate may prefeadliy be given to a candidate who achieves

7 per cent of the total number of valid votestda favour of the respective political party or
movement within an electoral region). Howeube Court was not competent to judge whether
the contested legal provisions are unconstitutional as such rulings are exclusively within the
jurisdiction of the Constitutional Court.

503. Following the elections to the Eueam Parliament in June 2004, the Supreme
Administrative Court received one action foramful election of a candidate and two actions
for unlawful elections, both treated by the Castactions for unlawful election of all candidates
in the elections.

504. Of these three actions, the one seekindittyaof a candidate’s election was judged by

the Court with respect to its merits. The petitioners stated that the results of the elections into the
European Parliament as announced on the webvpagevolby.czshowed that no preferential

votes had been given to candidates in the petitibalstoral ward. This was contrary to reality
because the petitioners had given preferential otesrtain candidatesOn the basis of this,

the petitioners raised suspicion of unlawful manipulation and endangerment of the legitimacy of
the elections as a whole. ThewZt concluded that such lapsaltraally occurred in processing

the results of the elections by the precinct election committee. In the protocol, the committee

had stated correctly that the respective political entity had received three valid votes, yet it had
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not included in the protocol information that ttendidates had been givpreferential votes. In
substantiating the dismissal of the action, thpr8me Administrative Court explained that this
had represented only a marginal breach of teetetal law having effects only on statistics and
records. Not mentioning the preferential voteth protocol could not have influenced the
lawfulness of the election of any of cadaies having actually been elected.

505. The two actions for unlawful elections, i.ee #ctions for unlawful ection of all elected
candidates, were rejected by the Supreme Aditnétiive Court upon findingne of them late

and the other premature - the petitioners did not comply with the period of 10 days from the
announcement of the results by thational Election Committee.

Elections into the Senate

506. In 2000, the Supreme Court did not issuejatigements regarding unlawful election of
a candidate into the Senate. There are no rea@drseeking judicial protection in connection
with the elections into the Senate in 2002. té\the by-elections into the Senate in 2003, the
Supreme Administrative Court did not take angidien with respect to unlawful election of a
candidate.

507. Following the by-elections to the Senat@004, a single petition was filed with the
Supreme Administrative Court for unlawful electiof a candidate in the electoral region of
Znojmo. The petitioner claimed that the elected candidate had incorrectly been indicated in the
ballot as a member of the KDOSL political party despite of having quitted it. \Voters in both
rounds of the elections had been misled by saftmation, which, as a consequence, might

have affected substantially the results ding and, also, the election of this particular

candidate. The Supreme Admin&ive Court resolved that the information about the

candidate’s membership in the political party natlled to breach of the parliamentary elections
law and, hence, rejected the actionunlawful election of a candidate.

508. In connection with the regular elects to the Senate in 2004, the Supreme
Administrative Court received an action for unlaidélection of a candidater candidates, filed
in combination with a petition for unlawful elections.

509. In adjudicating this action, related to adidate elected in the electoral region of

Prague 11, the Supreme Administrative Court mered the course and management of the
pre-election campaign. The respective candidate, lmdged the action himself, claimed breach
of the Parliamentary Electiodsct through an unfair and dishonest pre-election campaign. The
candidate stated that within the campaign, wninformation about him had repeatedly been
published in the local and regional press. He w@nfident that the pss and confrontational
information therein had been published in orddndgan his candidaturetmthe Senate within

the entire electoral region of Prague 11. Is thase, the Supreme Administrative Court decided
that the Parliamentary ElectioAst had been violated by such conduct and found a relation
between the described pre-election campaignfadandidate’s having or not having been
elected. Therefore, the Court declared the elections into the Senate in the electoral region of
Prague 11 void.



CCPR/C/CZE/2
page 134

510. On the basis of this ruling of the SupesAdministrative Court, the President of the

Czech Republic announced new electitmthe Senate in the elecabregion of Prague 11, to be
held in February 2005. However, the candidateteld in the original ettions lodged a petition
with the Constitutional Court to repeal the rulisgued by the Supreme Administrative Court.
The Constitutional Court decided that the originally elected candidate had been elected and
became Senator lawfulf?* The Constitutional Court added that no objective or potential casual
link had been found between the untrue infornmapablished in the presad its proliferation
among voters. In addition, the Constitutional Cstated that compared other countries the
Czech law governing the electoral procedure, electoral infractions and pre-election campaign
was incomplete. It further said that law-making authorities would have to consider whether the
electoral culture as shown by the electoreémdidates and public offals was of a level

rendering regulation of matters thfis kind redundant, or whether conduct of these groups in the
elections would have to be reaid by strictly defined rules leading to legal certainty of all

parties in the electoral process.

Municipal and regional elections

511. There are no records of seeking judigrakection in conneatn with municipal and
regional elections.

Entering the public sector

512. Conditions for entering the public sedtothe area of legislation stem from the
conditions set for the inclusion of candidateshia lists of candidates municipal and regional
elections, in elections to the Chamber of Depuifate Czech Parliament and into the European
Parliament, and for the registration of ad@ate in the elections into the Senate.

513. Inthe case of municipal and regionakébns, Czech citizerand citizens of the

EU member countrié® must be registered as permanesidents of the municipality or region
where the elections are held. Nevertheless, for elections into the European Parliament it is
sufficient that EU citizens only obtain registration as residents; that is, they do not have to
register for permanent residence.

514. The right to be elected may be exercmdg through lists of candidates of political

parties and movement or their coalitions. Hence, a list of candidates shall not be submitted by
individual candidates. This is possible onlyhe elections to the Senate, the only elections
based on the majority system. A list of calades shall always comprise the following
information with respect to a candidate: thetfarsd last name, age,gbession, political party or
information that the candidateirsdependent, and registered parant place of residence. In
elections to the Senate, a certificate of citizenshigh confirmation of paying the contribution to
the costs of elections must be attached to thicapipn for registration. I candidate stands as
an independent, he or she lshttach to the applicationgetition in support of his or her
candidature. Such petition must be signeatdgast 1,000 competent voters from the respective
electoral region. Wéther a candidate will be put on the bstcandidates and in which region is
decided by a political party or movement or by a coalition thereof submitting the list of
candidates. Thus, conditions for enteringdietor of legislation ensue from the internal
priorities of the political entities standing in the elections.
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515. With the exception of judges and publiogacutors, the law does not comprise any
specific conditions with respect to educatamd professional background in the executive and
judicial sectors. However, only persons wettmpleted university education may apply for a
leadership position in numerous institutions. Specific requirements have been defined with
respect to officials in municipal and regionatharities. These may be not only Czech citizens,
but also all foreigners registered in the CzRelpublic for permanent residence. Only Czech
citizens may be employed by armed forces and corps.

A note on recommendation No. 24 regar ding the so-called Screening Act?®*

516. A so-called Public SengcAct (No. 218/2002 Coll.) should enter into force in 2007, to
regulate employment of individlsaat the central level of public administration. In enacting the
law, the Parliament deleted the section that was to repeal the so-called Screening Act.
Nevertheless, the application of the Screening Act will continue to be limited to positions
defined by the law; it wilhot be applied globally.

Article 26
Ban on discrimination

517. The Czech Republic understaddgscrimination as illegal conduct occurring in specific
legal relations for various reasons. In coriogcwith the accession into the EU, the Czech
Republic is preparing a so-callanti-discrimination law, supped to define discrimination
more clearly, to describe individual typesdi$crimination and optiongf protection against
discrimination.

Anti-discrimination bill

518. The obligation to ensuegual treatment anarotection against discrimination, as
stipulated in the anti-discrimination bill, applies to the following legal relations:

Employment in the broadest sense ofvloed; i.e. the right of employment and

access to employment, profession, bussnendertaking, sole trading and other
independent gainful activity, the right to work, service and other activities performed
of the basis of employment agment, including remuneration;

— Membership in organizations (such as mermship and particigen in trade unions
or employer organizations, membershigl activity in professional chambers and
associations) and benefits providedsogh organizations to their members;

— Social security and social benefits;

— Health care;

— Education;

— Access to goods and services available to the public, including housing.
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519. The bill prohibits discrimination not onlyrfeeasons specified by the Community law,

but also for reasons stemming from international treaties. Namely, it prohibits discrimination on
the grounds of race or ethnic origin, gender, sexuality, age, ill-health, religion or belief, or
because of being non-denominational, becafi$gnguage, political or other opinions,

nationality, membership or activity in a political party or movement, in trade unions or other
associations, because of social origin, possesaimestry, personal status or responsibility for a
family. Gender-based discrimiti@n should also include disorination because of pregnancy

and motherhood and discrimination becausevaf sexual identification. The ban on
discrimination due to own sexuiglentification should eliminatedaerse treatment of individuals
identifying themselves with the opposite sex.isl8hould apply in allisiations regardless of
whether the individual has changed his or her sex, is getting prepared for changing his or her sex,
is in the process of changing his or her sevel@ively long processpr does not intend to

change his or her sex in future. Instanoédiscrimination shodlalso include unequal

treatment on the grounds of a so-called “reputecbréadn practice, it is not crucial whether an
individual subject to discrimination is, for example, of a certain race, sexuality or age; of
decisive importance is the fact that the discriminating party believes somebody to be of such
race, sexuality or age. This reputed reasorcipi@ has been in effect in the Czech Republic

since 2002 and it governs sanctidmscertain criminal offence®®

520. The anti-discrimination bill i@es terms such as direatd indirect discrimination,
nuisance, sexual harassment, persecution le$tructing and instigation to discriminate is
regarded as discrimination, too. As obvioust all unequal #atment may be viewed as
discrimination; therefore, tHaw under preparation defines exaions from the principle of
equal treatment. Legplovisions governing these exengpts are based on two differing
concepts according to whether the respectigasaand reasons for discrimination do or do not
result from the Community law. Where suchas and reasons for discrimination ensue from
the Community law, the exemptions are expredsfined in the law andannot be extended. In
other cases, the law permits justifying uneduedtment by a lawful purpose and use of
reasonable means. Such more general undemstaaflexemptions from the principle of equal
treatment should be identical to the Committgeactice in deciding whether unequal treatment
means discrimination. The lawhdss of the purpose and whetheasonable means have been
used should always be judged by a court.

521. Asto affirmative actions, the bill exgsty mentions them as an option, not as a
statutory requirement. It gives examples witlhe areas of employment and profession to
which affirmative actions may apply. Listing of examples has been used because all types
of affirmative actions cannot h@edicted precisely. Thalepend on the activities of those
responsible for ensuring equal trant. If an affirmative actiooontinues to exist even if the
status of individuals has become eqitaian be challenged through the courts.

522. Furthermore, the bill gives a rightaation to legal entities - predominantly to
non-governmental organizations. The purgede create a possibility of sanctioning
discriminative practice of a large extent,ew discrimination involves a large number of
individuals, the breach of law @bvious, but difficult or impossible to prove with respect to an
individual because individual vims are not known. This does ramnstitute representation of
victims of discriminationin proceedings before the cous expected, these activities should
primarily be performed by non-governmertafjanizations established for the purpose of
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protection against discriminatio.he protection of a victim isased on the current regulations
regarding the protection of personal rights. Thus, victims of discrimination will have a
possibility to seek at the court abandonmerdisérimination, removal ahe consequences of
discrimination and reasonabldistaction, or financial compenan for non-proprietary loss.
On the Community law is directly based alse @bligation of member countries to form or
determine an institution to deal with eqtralatment and protection against discriminatn.

523. The agenda associated with equal treatar@hiprotection againdiscrimination will be
entrusted to the ombudsman. According ®lthl, he or she should contribute to the

enforcement of equal treatment of all individuatgl to this end, he she should provide legal
assistance in the matters of protection agfagiscrimination, ismirecommendations and

opinions, make research and provide information to the public. Pursuant to the bill, the
ombudsman is to provide indegment support to victims afiscrimination. Such support

includes an element of assistance (e.g. assistance in drafting legal actions, drafting motions for
determining a representative by the court, aftdrg complaints to be filed with various
administrative and inspection authorities sash_abour Office, Czech Trade Inspection

Authority and others) and anfarmative element - providing farmation about the possibilities

of legal assistance through an attornelaat-or non-governmental organization. The

ombudsman will not be peitted to represent victims of dismination in court proceedings.

He or she will only be able to provide them with advice as to what instruments they may use and
who they may ask for help. A specific typeasisistance which the ombudsman will be able to
provide is mediation. According to the bill,cdumediation may lead, among other things, to

filing a motion for an out-of-court settlemer®f great importanceill be the ombudsman’s
competence to issue recommendations and opiniSash competence should evolve into an
efficient tool for influencing common practice in the areapobtection against discrimination.

In addition, the ombudsman will carry out resdain the field of equal treatment.

I nfor mation to fulfil recommendations Nos. 7,2” 82%8 and 10°®°

524. Information on new institutions to protect lamrights in matters of discrimination are
stated in the previous section on the anti-discrimination bill.

525. Information on the state of minority riglatsd the enforcement of these rights, above
all for Roma in the areas mentioned in macoendations Nos. 8 and 10, are comprehensively
covered in the fifth and senth periodic report on the fillinent of the Convention on the
Elimination of All Forms of Racial Discrimination, which describes the situation in the
Czech Republic in the monitored period of 2@@®M4. These reports also contain information
on recommendation No. 9, on which the Czech Reppbticided information at the request of
the Committee in 2002°

Article 27
Rights of national minorities”™
Act on therights of members of national minorities

526. In 2001, the Czech Republic adopted theohahe rights of members of national
minorities (No. 273/2001 Coll.). The Act comprehigaly regulates the right of members of
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national minorities in the Czech Rablic, including in relation to the rights guaranteed by the
Framework Convention on thed®ection of N&onal Minorities>’> The Act on the rights of
members of national minorities emphasizes the right to education in the language of the
minority, the right to hearings before public authorities, including courts, in the language of
national minorities and the right to the development of minority culture.

527. The Act on the rights of members of aadl minorities introduced the definition of the

term national minority and member of a nationahonity. The basis of both definitions is the
principle that the decisive factor in definiaggroup of people as a national minority, and an
individual as a member of this minority, is their willingness to be considered a national minority,
or member of this minority. Their willingness ynlae entirely informal but it must be definite

and unambiguous. A member of a national migarén only be a Czech citizen who registers
himself as belonging to the national minori#fter expressing his nmebership of a national
minority, the Act on the rights of members of national minorities does not demand any form:; all
that is required is the wish of the Czech citizen to be considered a member of the minority. He
must, however, express this informal wish clearly and unambiguously.

528. The Act on the rights of members of oaél minorities expresshtates that public
authorities cannot keep any records of membenational minorities.Only anonymous data
obtained as part of statistiaq@lsearch is permitted, on conditiomtldata which may be used to
identify an individual as a member of a national minority is destroyed after its statistical
processing. This restriction orasistical research and its aggaltion, where this concerns data

on membership of a national minority, does not apply to other entities, e.g. scientific institutions
or agencies involved in research into public opinion, etc.

529. Members of nationatinorities can take part in resalg matters that concern them
through the agency of special bodies - conesnitfor national minoritge which must be
established in local administrative bodiethié proportion of membsrof national minorities
reaches a certain percentage of the population.

Censusin 2001

530. The population census was held on 1 March 2001 for the first time since 1991. Among
many other things, the census determineti bwé membership of a national minority and
people’s language according to the native tongue.

531. On the census sheet, everyone could gtair national membership at their own
discretion and without restrictiorEveryone could therefore dedei on the nationality that they
ascribed to. Individuals could register themsslas belonging to more than one nationality or
to none at all. The nationality of children undemids the choice of their parents. When stating
their mother tongue, individuals were to put dave language that they spoke as a child with
their mother, or the people who brought them up.

532. According to the results of the censupeadple, houses and apartments of 1 March 2001,
a total of 980,283 people (9.4 per cent) in the CEpublic registered themselves as belonging
to a nationality other than Czech. These inalupeople who described themselves as having
Moravian or Silesian natiofity, of which there were 391,352 (3.8 per cent). The definitive
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census results record the number of peoie elong to a nationality other than Czech,
Moravian or Silesian as 588,931, i.e. 5.6 per.cdihtis data covers not only Czech citizens -
members of national minorities - but also foreigners with permission to reside in the
Czech Republic.

Table 33

National structure of the population according to the censusin 2001

.mwoooi_\oooo,_\m._\n—\bmcol—\b

00.0

Nationality Population total Men Women
Absolute In % Absolute In % Absolute In %
Population total 10 230 06( 100.0 4982 071 100.0 5 247|989 1

Czech 9249777 904 4 475 817 89.8 4773 960 91.0

Moravian 380 474 3.7 203 624 4.1 176 850 K
Silesian 10 878 0.1 6578 0.1 4 300 0
Slovak 193 190 1.9 94 744 1.9 98 446 1
Polish 51 968 0.5 21571 0.4 30 397 a
German 39 106 0.4 18 391 0.4 20 715 (
Roma 11 746 0.1 6 149 0.1 5597 0.
Hungarian 14 672 0.1 7711 0.p 6 961 a
Ukrainian 22112 0.2 9 943 0.2 12 169 0.
Nationality Russiar) 12 369 0.1 4634 0.1 7735 (
Ruthenian 1106 0.0 529 0.0 577 ol
Bulgarian 4 363 0.0 2711 0.1 1652 0.
Romanian 1238 0.0 667 0.0 571 0
Greek 3219 0.0 1671 0.0 1548 0

Vietnamese 17 462 0.2 10 775 0|2 6 6B7
Albanian 690 0.0 500 0.d 190 0.
Croatian 1585 0.0 886 0.0 699 0
Serbian 1801 0.0 1138 0.p 663 0.
Other 39 477 0.4 2358 0.b 15 889 0

Not specified 172 827 1.7 90 44T;l 1/8 82 383

Table 34

Comparison of census data for member ship of a nationality in 1991 and 2001

Population structure/census year 1991 2001 Increase / fall
Population total 1@02 215 10 292 933 -0.1%

Czech 8 363 768 9249 777 +10.8 %
Moravian 1362 313 380474 -72.6 %
Silesian 44 446 10 878 -74.7 %

Nationality Slovak 314 877 193 190 -41.6 %
German 48 556 39 106 21.1%
Polish 59 383 51 968 -14.2%
Roma 32903 11 746 64.4 %
Other and not specified 73732 212 304 + 364.4 %
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533. An analysis of the results of the 2001 census shows that the fall in the number of people
claiming nationality other than Czech can be interpreted as a sign of declining identification with
individual national minorities. It can be postulated that there is a wider range of factors
influencing the general fall in stating a nation:

— Merging of the terms nationality and citizenship;

— Homogenization of society in the Czech Republic following the break up of the
Czechoslovak Federation;

— Sign of disinclination, or fear of registeg as a member of a nationality other than
Czech; and

— Process of integration and growing assimilation of members of national
minorities, etc.

534. The apparent difference between the 2001 ceasulis and the real situation concerning
the size of a minority is clearest among the Roma community. According to qualified estimates,
there are about 200,000 Roma in the Czech Repualthough in the census only 11,746 people
declared themselves as belonging to the Roma minority. The majority of Roma declared
themselves as having Czech nationality and stisted that they use the Czech language. On

the basis of data on mother tongues, we may estimate that the number of Roma using it during
the 2001 census was around 72,000 people.

Table35

Population structure according to mother tonguein the 2001 census

Proportion of Total Men Women
popul;t;%rlj/?other Absolute In % Absolute In % Absolute In %
Czech 9 707 397 94.9 4729 948 94.9 4977 449 94.8
Slovak 208 723 2.0 97 439 2.0 111 284 2.1
Roma 23211 0.2 11 896 0.2 11 315 0.2
Polish 50 738 0.5 20 199 0.4 30539 0.6
German 41 328 0.4 17 020 0.3 24 308 0.5
English 3791 0.0 2410 0.0 1381 0.0
Russian 18 746 0.2 7 097 0.1 11 649 0.2
Other 99 258 1.0 53 720 1.1 45 538 0.9
Not specified 76 868 0.7 42 342 0.8 34 526 0.7

Total 10 230 06( 100.0 4982071 100.0 5247 989 100.0
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Table 36

Combination of two mother tongues among selected minorities
accor ding to the 2001 census

Proportion of Total Men Women
population/mother tongu| Absolute In % Absolute In % Absolute In %
Czech and Slovak 14 109 0.1 6 966 0.1 7 143 0.1
Czech and Roma 12 970 0.1 6 558 0.1 6412 0.1
Czech and Polish 2552 0.0 1217 0.0 1335 0.0
Czech and German 11 061 0.1 5562 0.1 5499 0.1
Czech and English 733 0.0 358 0.0 375 0.0
Czech and Russian 670 0.0 288 0.0 382 0.0
Czech and other 4074 0.0 2077 0.0 1997 0.0
Other combinations 3240 0.0 1616 0.0 1624 0.0
Total 49 409 0.5 24 642 0.5 24 767 0.5
535. The geographical stratification of natibmanorities did not change in comparison

with 1991. According to the 2001 census, theotss minorities are mostly located in the
regions set out below.

Table 37

Minoritiesand regions. 2001 census

Total Nationality
Region Sg&tl):trig: Czech |Moraviar| Silesian| Slovak | Polish |Germail Roma ngf;%;iir;%c

Prague 1169 10¢ 1 088 814| 2567 161 | 19275/ 1486| 1791 653 54 359
Central Bohemi| 1122 477 1 074 360 1536 89 15287 2144| 1110 1416 26 531
South Bohemia| 625 267 594 992 1318 40 9 025 459| 1423 613 17 397
Pilsen 550 68¢| 524 396 880 48 7773 327| 2040 599 14 625
Karlovy vary 304 34 266 054 439 25 14 079 357| 8925 753 13711
Usti 820 21¢| 755 603 1080 65 22 214| 1665 9478 1905 28 209
Liberec 428 184 399 917 573 41 8743| 1924| 3722 615 12 649
Hradec kralové| 550 724 523783 736 44 8518| 1844| 2601 722 12 476
Pardubice 508 281] 489 142 3132 37 5932 677 603 477 8 281
Vysogina 519 211 475954| 26 145 42 3732 258 319 258 12 503
South Moravia | 1127 71§ 881 046| 198 657 230 | 16029 757 900 631 29 468
Olomouc 639 36¢| 561 063| 49431 202 | 11233 726| 1721 868 14 125
Zlin 595 01(| 508 037| 65048 101 7713 436 218 439 13 018
Moravia-Silesia| 1 269 467 1 106 616/ 28 932| 9753 | 43 637| 38908| 4 255 1797 35 569

Total 10 230 061 9 249 777| 380 474| 10878 | 193 190| 51 968| 39 106| 11 746] 292 921

536.

The results of the 2001 census comparedtiwitbe of 1991 do not record declarations of

membership of Jewish nationality. In 19218 people declared membership of Jewish
nationality, while in 2001 this data only appear the category of religious denomination.

In 2001, a total of 1,515 people declared membersithe Federation of Jewish Communities

in the Czech Republic. According to qualifiestimates, approximate8;500 Jews currently

live in the Czech lands.
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Notes
! CCPR/C/SR.1931-SR.1933 and CCPR/CO/72/CZE.
2 CCPRI/C/66/GUI/Rev.2 and HRI/GEN/2/Rev.2.

3 Second periodic report on the eliminatiorathfforms of discrimimtion against women

(April 2000, CEDAWI/CI/CZE/2); second periadieport on the implementation of the
Convention against Torture and Other Crughuman or Degrading Treatment or Punishment
(June 2000, CAT/C/38/Add.1); third periodic repontthe implementation of the Convention
against Torture and Other Cruel, InhunmarDegrading Treatment or Punishment

(October 2002, CAT/C/60/Add.1); fifth periadieport on the implementation of the
International Convention on the EliminatiohAll Forms of Racial Discrimination

(December 2002, CERD/C/149); third periodipag on the elimination of all forms of
discrimination againsomen (September 2004).

* “While the Covenant has a status superiatamestic legislation, not all rights stipulated in

the Covenant have been incorporated in tharteh of Fundamental Rights and Freedoms, which
leads to confusion as to the full protection ofGdvenant rights. It is also not clear what the
relationship between the Covenant and the Charte other parts of the constitutional order is
(art. 2)” (CCPR/CO/72/CZE, para. 5).

> An international treaty is pramgated on official publication in th&ollection of International
Treaties Since 1 January 2000, the method appbetthe official publication of ratified

international treaties and agreements to which the Czech Republic has acceded, as well as the
method used for the publication of legal provrs, has been regulated by Act No. 309/1999 on
the Collection of Laws and the Collectionlofernational Treaties, as amended. Up to

31 December 1999, the official publication of ratifiaternational treateeand legislation was
regulated by Act No. 545/1992 on the Collection of Laws.

® All the parties mentioned may submit propesalaccordance with the Constitutional Court
Act (Act No. 182/1993), the amendment to whi&ct No. 48/2002) followed up on the change
to the Constitution (Constitutional Act No. 395/2001).

" See the text of the report concerning article 25.

8 The Constitutional Act on changes to that&torder with the Republic of Austria,
Constitutional Act No. 633/2004 on changes toStete border with thEederal Republic of
Germany.

° Information on residential statuses is ttised in the text of the report concerning
article 12 (1) and (3).

19 see, for example, the rightvote of foreigners who are natidsaf other EU member States
in elections to the EuropeanrRament and the right to wotk the public realm - article 25.

11 See, for example, the right to be the convei@ssemblies (art. 2and to make an active
contribution to the establishmieof an association (art. 22).
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12 The ruling of the Constitutional Court (finding) of 18 June 2002 was published in the
Collection of Laws under No. 349/2002.

3 The Constitutional Court referred to the ckese of the European @irt of Human Rights,
which develops the right to a fair trial so that for the satisfaction of the qualification of
independence the court must be able to bas#eitssions on its own free opinion of the facts and
their legal aspect without having any obligatito the parties or public authorities and without
the decision being made subjectéview by another body whichnst independent to the same
degreé.

4 The information in this part concerns onkgw aspects of the administrative judiciary that
differ from general civil judicial proceeding$nformation about other (including joint) aspects
can be found in the text on article 14 (1) - conoeg the equality of parties to the proceedings,
public judicial proceedings.

> The ruling (finding) of the Constitutionalo@rt was published in the Collection of Laws
under No. 276/2001. Even before, the ConstitutiQuaurt had expressed the view (e.g. in
Finding No. 1/1997 of 27 November 1996, Rile. Pl. US 28/95) that in Czech lathé right to
a comprehensive review of administrative auities’ decisions by amdependent and impartial
tribunal is not enshrined with any clarity

16" As is evident from a ruling of theureme Court (No. Ncn 262/2004) of 1 November 2004,
the Supreme Court forwarded the submissiothéoSupreme Administrative Court, which
informed the sender of the jurisdiction of courts in the administrative judiciary and asked for
additional material to bprovided. The sender failed to hah request, and instead only sent a
letter to the President of the Supreme AdministeaCourt seeking a decision in the case. The
President reiterated that, as the PresidenteoStipreme Administrative Court, he is not entitled
to issue rulings regarding reviews of administrative decisions.

7 The Czech Republic providedmarks on Observation No. 6 witha year of the discussion
of the initial report, as required by the Committee.

8 During the process of passing the laviParliament, the indidual’s opportunity of

submitting a petition for proceedings to bepened before the Constitutional Court was

restricted. The President of the Republic, whgg®eaval of the bill, granted by his signature, is
required for the law to enter into force, opposiEd change to the Constitutional Court Act,

inter alia becauseall persons whose human rights or fundamental freedoms have been infringed
should have this right, irrespective of theayof proceedings in which this happehed

However, the lower chamber of ftament (the Chamber of Defess) reversed the President’s
opposition and thus the Constitutional Court Aapglied in this highly restricted form.

9 See the following sub-chapter.

% see, for example, the Court’s ruling in the casedvofsky and Zvolska v. the
Czech RepubliandBe¢les et al. v. the Czech Republithe Court expressed the view that the
possibility of concurrently lodging an appeal and a constitutional complaint has no basis in law
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and it was not difficult for the complainant tadi this out. This way of handling the problem
does not meet the requirement of legal cetydbecause there is nothing to prevent the
Constitutional Court from making a decision on a constitutional complaint, and therefore two
different rulings could exist in the same ca3&e Court also brought attention to two other
complaints filed against the Czech Republic intiiicathat the concurrent lodging of an appeal
and a constitutional complaint need not prevent the rejection of a constitutional complaint.

21 The ruling (finding) of the Constitutionalo@rt was published in the Collection of Laws
under No. 153/2004.

2 |nformation in this part of the reportiist directly connected to the status of the
accused/defendant in criminal proceedings - this information is available in the text concerning
article 14.

2 |Information about the equality of the partiesiiminal proceedings is contained in the text
on article 14 (1) - the principle of the equality of parties in criminal proceedings.

% The ruling (finding) of the Constitutionalo@rt of 31 January 2001 was published in the
Collection of Laws under No. 77/2001.

% The amendment to the Rules of CrimiRabcedure valid as of 1 January 2002 (Act

No. 265/2001) contains a new provision undetieact4 (2), although this refers to the
authorized representative of injured partiesases where there is an extraordinarily high
number of such parties which would slow datla criminal proceedings, not to the court’s
possibility of making decisions on the partidipa of injured parties in criminal proceedings.

% The governor is one of the regional bodiesesenting the region in external affairs; he is
elected by the regional assembly from its members.

T See the text of the initial repancerning article 4, points 107 to 110.

8 The fourth state of crisis in the scale of gemeral threat is the state of war, i.e. a military
emergency situation. The state of war is fagad in the Act on the Defence of the Czech
Republic (Act No. 222/1999).

? The governor/mayor must inform the Governmafithe declaration of a state of danger, as

well as those regions which could be affected by the events leading to the declaration of the state
of danger and the Ministry oféhinterior, which is the centre of the Integrated Rescue System in
the Czech Republic and which organizesdperation of the Central Task Force - the

Government’s working body for emergency situations.

% |n terms of the scope of intervention ighis and freedoms and the extent of obligations
imposed, the Government’s powers are broaderttit@powers of a regional governor in a state
of danger. Governors/mayors cannot imposekvwbligations, only work assistance. Work
obligations can be imposed in the regions solelyherbasis of a governmental order if a state of
emergency is declared. More information banfound in the text on article 8 (3) (c).
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3. The City of Prague, the i8tlasesko Region, the Jilesko Region, the Plitsko Region and
the Karlovarsko Region.

% A declaration of a state of emergency by Brime Minister was approved under Government
Decision No. 777 of 13 August 20Q2ttp://racek.vlada.cz/usnes@r(i@vailable in Czech only).

% At the time this state of crisis was deeldrthe transfer of the organization of public
administration from municipalities and districts to municipalities and regions had not been
completed, and therefore the state of crisis was declared by the chairperson of the district
authority as the manager of the competentaitihof state administration. Following the
transfer to the model of municipalities andions, this right rests with the governor.

% This condition does not apply to women whe aationals of an EU member State, because
the Czech Republic must provide thenthithe same care as Czech nationals.

% 14. The Committee is concerned about repoftdomestic violence and regrets that no
statistics were provided by the State paMyhile welcoming public iformation campaigns and
training of the police, the Committee is concerabdut the absence ofespfic protection in law
and in practice (arts. 3, 9 and 26).

The State party should adopt the necespalicy and legal framework to combat
domestic violence; speciéity, it should provide a framewofhr the protection of a spouse who
is subjected to violence or threats of violence.

% Act No. 91/2004 amending the Criminal Code (Act No. 140/1961).

3" The perpetration of this crime on a next of isitaken as a defining feature of the crime and
cannot be considered an aggravating circumstance.

% The Committee is concerned that complaints against the police are handled by an internal
police inspectorate, while criminal investigations are handled by the Ministry of the Interior,
which has overall responsibility for the police. This system lacks objectivity and credibility and
would seem to facilitate impunity for police offisanvolved in human rights violations (arts. 2,

7 and 9).

The State party should establish an peledent body with authority to receive and
investigate all complaints of excessive usiife and other abuses of power by the police.

The Czech Republic provided the requestéarimation within one year of the discussion
of the initial report, as required by the Committee.

¥ The Rules of Criminal Procedure (A¥o. 141/1961), as amended by Act No. 265/2001.

40 Complaints handled by the ombudsman inclpolice activities during investigations into
misdemeanours, the activsi®f the Foreign and Border Police, including police inactivity in
connection with proceedings avestigations in progress anddonnection with the refusal to
carry out required police duties or interventions.
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“L The police authority of the Prison Service can conclude investigations into suspected crimes
committed by members of the Prison Service in the following ways:

— The case is closed by means of a resolution if no crime has been perpetrated and the case
cannot be settled by other means;

— If the case at hand is not a crime but a misdemeanour, the police authority will forward it
to the director of the relevaptison for disciplinary action;

— The case is temporarily discontinued (secfi8@b of the Rules of Criminal Procedure);

— The case is passed on to the police for a decision on whether to commence a criminal
prosecution (section 160(1) of tRelles of Criminal Procedure);

— In some cases, the police authority is entitled to make a decision itself on whether to
commence a criminal prosecution (section 16@hef Rules of Criminal Procedure) and
then forward the case to tpelice authorized to conduct an investigation (section 162 of
the Rules of Crimial Procedure);

— In cooperation with the competent public gostor, the police authority is responsible
for the case until the judicial hearing (summary pretrial proceedings).

*2 The amendment to the Ombudsman Aatt(No. 349/1999) should also satisfy the
requirements of the Optionald?®ocol to the Convention aget Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishmetiich obligates States parties to set up a
national mechanism of independent regulagckis of places where persons are detained.

43 15. The Committee is deeply concerned abaup#rsistent allegatiorts police harassment,
particularly of the Roma minority and alienghich the delegation described as resulting from
lack of sensitivity rather than harassment (arts. 2, 7, 9 and 26).

The State party should take firm measuresréalicate all forms of police harassment of
aliens and vulnerable minorities.

“ This is the basic conceptual document of\tieistry of the Interior in this field. The

Ministry of the Interior is preparing an updatkethis document to cover the next two years,

given the working title of Strategy for Police Work in Relation to MinoritiesThe aim of the
Strategy is to facilitate the pe’s successful adaptation teetbonditions of growing social

diversity, and to provide police officers with the necessary social skills so that they can carry out
their work efficiently in relation to minorities and maintain a quality approach to minorities.

“> The position of liaison officer for minorities wareated in all police regions at the beginning
of 2005.



CCPRI/CICZE/2
page 147

6 The Ministry of the Interior and the polivéll also intensify the recruitment of members
of minorities to the police force. They will also focus on the rigorous application of
anti-discrimination procedures in police work, angbarticular of a system to check up on the
conduct of police officers to identify grmanifestations of xenophobia or racism.

“" The Committee is deeply concerned about remdrtsfficking of women, with the State

party being a country of origin and transit as waslla recipient country (arts. 3 and 8). The State
party should take resolute measures to corhimpractice, whichanstitutes a violation of

several Covenant rights, includiagticle 3 and the right under article 8 to be free from slavery
and servitude.

The State party should also strengtheogspammes aimed at providing assistance to
women in difficult circumstances, particularly those coming from other countries who are
brought into its territory for the purpose of prostitution. Strong measures should be taken to
prevent this form of trafficking and to impose sanctions on those who exploit women in this way.
Protection should be extendedwomen who are the victims ofgtkind of trafficking so that
they may have a place of refuge and an opputy to give evidence against the person
responsible in criminal or civil proceedingdhe Committee wishes to be informed of the
measures taken and their result.

8 Mainly Ukraine, Moldova, Russia, Bulgaria and Romania.

9 The model has so far been applied to six victims. This project includes the preparation of
training in prevention, trafficking in human bgsand investigations into these crimes. The
training is designed for law enforcemegiencies and non-governmental organizations
specializing in the implementati of a model to support and peot victims of trafficking in

human beings in the Czech Republic, and for police officers (primarily the criminal, foreign and
patrol police). The final phase of the projskbuld include the establishment of cooperation
between law enforcement agencies and non-gavemntal organizations in the countries of

origin, transit and destination. On completion, ¢hisrexpected to be a rise in the number of
non-governmental organizations praivig victim support in the model.

* The Programme coordinator is the Ministrytloé Interior, which set up an interdisciplinary
working party for the coordination of the suppamid protection of victimsf trafficking in
human beings in the second half of 2005 an@sponsible for #nnational coordination
mechanism for the support and protection of huirafficking victims. The interdisciplinary
working party members represent ministries responsible for issues related to trafficking in
human beings, and cooperating non-govemtaleand international organizations.

>L In 2006, the Programme wile evaluated based on ideietif motivating factors that
influence the decision-making of victims ortenng the Programme, and programme success
indicators taking account of tlsecial reintegration of victimand the perpetrator prosecution
success rate.
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*2 Information about states of crisis, the comuisi for declaring and discontinuing such states,
and the possibilities of restrictingghts and imposing specific duties can be found in the text of
the report concerning article 4.

>3 At the same time, soldiessibmitted a proposal to cancel the way their service pay is
determined under the Military 8ace Act (Act No. 220/1999) du® inconsistency with legal
provisions that are superior in rank. Tdwurts found no reason to suspend proceedings

(i.e. they concluded that the act did not contravegislation of a higher order). Soldiers lodged
a constitutional complaint with the Constitutional Court during hearings before general courts.
The Constitutional Court refused this complaatinadmissible because the soldiers had not
contested a decision by a public authority (e gpat ruling) but a piece of legislation. Another
reason for the rejection was the claim for relief under the complaint, where the complainants
directly sought the granting of a right tethayment of an amount equivalent to the minimum
wage.

> Since July 2004, when the Confinement f&ct No. 169/1999) was amended, the obligation
to cover the cost of incarceration has been adivot only for inmates who are unable to work
on grounds of ill health, but also for inmates:

— Who have not been assigned work, thifouw fault of their ow, and have no other
source of income;

— Who are not yet 18 years old;
— Over the duration of any hospitalization;

— Over the period they are assigned to education or therapeutic programmes where the
teaching or therapy time is at least 21 hours a week;

— Over a period when imprisonment is suspended;

— Over a period when they take part in trials as a witness or claimant;
— Over a period of extradition abroad;

— If they have escaped from prison.

All prisoners placed in the employment register, i.e. all prisoners who are fit to work, had to
cover the cost of their incarceration before this amendment to the Confinement Act.

*® The disciplinary punishment of imprisonment ebbk imposed solely on soldiers taking part
in basic military service. This was@ed on 31 December 2004, when the army was
professionalized and there was a significant gean defence duties - Czech citizens no longer
carry out basic military service.
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% This time limit does not apply to persons who are to be imprisoned or collected to carry out
procedural acts from custody or punishmesge the text concerning paragraph 2.

>" Criminal restriction of freedom by the police - see the text concerning paragraph 2.

8 Act No. 265/2001, which amended a numbdgruafs regulating the procedures of law
enforcement authorities (for moirdormation see the text on article 14, especially paragraph 1).

% A body for the social-law protection of chiéh is a state authority which is intended to

protect the warranted interests of the child, k& tgeneral care of a child’s upbringing and, in

the event of a disruption in family functions, to restore these functions. This agenda is within the
remit of municipal authorities with extended competence.

 |n cases where restriction in the movenafran aggressive person requires the placement of
that person in a police cell, thisowld formally be a case of detention.

61 A restriction in the freedom of movementagfgressive persons and their summoning to the
police station to provide an explanation is gonel by the Police Act; however, this law does
not regulate further conditions related to theges$yof restricted freedonfor more information
see the text on article 10(1).

62 Until the end of 1999, the detention of foregs took place solely in accordance with the
Police Act (Act No. 283/1991).

® The “Information for Foreigners” was pred in English, French, German, Russian,
Spanish, Chinese, Georgian, Albanian, Ukrainian, Viethamese, Armenian, Tamil and Arabic.

% A solution was provided by the amendmenrthi® Foreigners Act valid as of October 2005,
according to which the verdict on detention in $kvéct regime is part of the written decision on
detention, including the reasons for this approdtheasons for placement in a strict regime
occur during detention, the Ministry of the Interissues a separate, reasoned decision, which is
delivered to the foreigner. The decision eniets force on delivery, and the foreigner is

entitled to submit a petition for a judicial reviewtbe decision, as is the case with a detention
decision. Foreigners may be placed in théiseavith the strict regime for a maximum of

30 days if they are aggressive, require increaseeérvision for serious reasons, or seriously and
repeatedly breach their obligations.

% Act No. 57/2005, valid as of 4 February 2005.

% Directive 2003/9/EC laying down minimum stardafor the reception of asylum-seekers and
Directive 2003/86/EC on the right to family reundtion are incorporated into the amendment.

® |f proceedings are terminated with final effect because an EU member State other than the
Czech Republic is competent to handle the asykguest, the asylum-seeker has the status of a
foreigner. The asylum request is not meiitosly assessed pursuant to this decision, and
therefore the foreigner in question continuekawge the attributes of an asylum-seeker.



CCPRI/CICZE/2
page 150

® This concept was drawn up at the proposainef of the Government’s advisory bodies - the
Government Council for Human Rights.

% The reasons for receiving and holding irtim§ional health care adescribed in the initial
report concerning article 9 (1), points 156-159.

" Information about legal capacity cha found in the text on article 16.

™ The superiors, granted relevant powers uadggrvice regulation - the Basic Rules of the
Armed Forces of the Czech Republic (Zak-1ade decisions on the imposition of the
disciplinary punishment of imprisonment. && on authorization (section 2 (2)) under the
Military Service Act (Act No. 220/1999), the Presid of the Republic, as the chief commander
of the armed forces in Zakl-1, stipulated ttregt power to impose the disciplinary punishment of
imprisonment for up to 5 days would rest witle tompany leader, and that the power to impose
the disciplinary punishment of imprisonment for ud@or 14 days would rest with superiors of
higher rank.

2 Information on detention in police cells ane tonditions in these cells can be found in the
text concerning paragraph 1.

" The Committee is concerned that the periodpfo 48 hours before being brought before a
court is excessive and that access to a lawyer is not available during that period to a suspect who
cannot afford one (art. 9).

The State party should ensure that detaipexsons are brought prgutly before a court
and that access to a lawyer is availablernfr the moment of deprivation of liberty

™ English, German, and Russian is being prepared.

> The label of “region” for one of the levels in the hierarchical structure of the police force is
the same as the label for one of the levelsatffgovernment - region. This is merely a
coincidence - in terms of the scope of the ggolgial breakdown into regions, the territories are
not identical.

® Act No. 265/2001, which amended a numbdgauafs regulating the procedures of law
enforcement authorities.

" The non-penal form of the deprivation of liyeis detention - see the text on paragraph 1.
Special types of detention - expulsion and extradition detention - exist in Czech law. Because
these are institutions which end the stay ofitprers in the Czech Republic, the information on
both types of detention is providedthe text concerning article 13.

® The amendment to the Rules of Criminaddadure (Act No. 265/2001) resulted solely in a
change in terminology, where the accused is labelled as the person against whom the police
authority, not the investigatatpmmences a criminal investigation.

" See the text of the initial report concerning article 9 (2) and (3), point 162.
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8 However, these restrictions are not applietiéf accused escapes or hides, repeatedly refuses
to abide by summonses, and efforts to bring inimor otherwise ensuras participation in

criminal proceedings; if his identity is not knownd available means are insufficient to identify
him; if he has already made an impression on witnesses or the co-accused, or otherwise
frustrated attempts to clarify the circumstances important for the criminal investigation; or if he
has continued the crime for white is being investigated (section 68 (3) of the Rules of
Criminal Procedure), see the text concerning paragraph 3.

8 Decision (finding) of the Constitutioh@ourt I. US 573/02 of 23 March 2004.

8 See the information on the amendmernth® Constitution from 2001, as described in the
introduction.

% The Rules of Criminal Procedure contain a tiggalefinition of the need for public hearings
before a court, stating that the court acts publicly only in the trial and then wherever expressly
stated by the Rules of Criminal Procedure. Iresas decisions to keep persons in detention, the
Czech criminal courts thus incorrectly concluded that, as regards decisions on keeping persons |
detention, if the Rules of Crimin&®rocedure do not state that the court is to act publicly, then

the court is to make decisions automaticallg jprivate hearing. At the same time, according to

the Constitutional Court Czech courts disregasdrtature of the decision-making, i.e. they

should view decision-making on whether to keggeeson in detention as a decision in the case,

I.e. in a public hearing.

8 The Committee is concerned about the scopdermth of pretrial detention, the average

length of which is inordinately high. The systeas it is applied, would seem to raise issues of
compatibility with article 9, paragraph 3, of the Covenant. The figures provided by the State
party on the number of cases in which the prosecution’s request for detention is accepted by the
courts casts doubts on the effectiversfghie system of review (art. 9).

The State party should ensure that its &avd practice are in strict compliance with the
requirements of article 9 of éhCovenant; the State partyrexquested to provide further
information on the implementation of the new Cotl€riminal Procedure in its next periodic
report.

% Given their specific nature and the brewifithe legislation, the reasons and duration of
restrictions in the freedom of movemeniagigressive persons and their summoning for the
purpose of providing an explanation aegailed in the texin paragraph 1.

% The procedure of the police authorities is described in the initial report concerning
article 9 (2) and (3), points 165 to 179.

8" See the information contained in the temtarticle 9 of thénitial report, point 180.
% Finding of the Constitutional Court No. IV. US 157/03 of 24 September 2003.

8 See the text in paragraph 4.
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% The circumstances here are the fact thadliffieulty of the case or other serious reasons

prevent the criminal investigation from being completed within three months, and the fact that
releasing the accused could result in the frustration or significant encumbrance of the purpose of
the criminal investigation. On the grounds adgadural economy, it is naturally also possible

for a court to make a simultaneous decisiorthencontinuation of the reasons for detention

(sect. 72 (3)), although this must be clearamy from the statement of grounds, but also from

the actual verdict of the court ruling.

°L Finding of the Constitutional Court Il. US 198/04 of 20 May 2004, previously see, for
example, Finding of the Constitutidr@ourt Il. US 317/04 of 31 August 2004.

%2 The given figures include decision-making in cases which the Constitutional Court has
received, irrespective of whether they have been completed. Therefore the figures do not include
information about cases which the Constitutiddalirt received up to the end of 1999 but which

it made decisions on in the 2000-2004 period.

% See the information contained in the initigport, in the text on article 9 (5), points 198
to 201.

% See decision (finding) of the Constianal Court of 30 April 2002, published under
No. 234/2002.

% This time limit does not apply to persons who are to be imprisoned or collected to carry out
procedural acts from custody or punishment.

% These are internal management acts, not legal regulations.
% The amendment was made via Act R22/2003, which amended the Foreigners Act.

% The issue of care for children without accamying legal guardians who seek asylum in the
Czech Republic, and the detention of unaccompanied children in detention facilities for
foreigners are described in the text concerning article 9 (1).

% The cost of drugs covered aftpublic health insurance is designed in such a way that in

each group of medical and pharmaceutical prodhet® is at least one drug which is fully

covered by insurance. If thisudy is not suitable in an individliease, the patient, irrespective of

his legal status, is obliged to contribute to thst@d the drug. However, he may apply to the

health insurance company where he is insured to cover the full cost of the drug because the drug
fully covered by insurance is not suitable for f@guirements. However, this decision rests fully
with the insurance company, which draws on information from the doctor treating the patient

and, in particular, on the opinion ib$ review physician and itsnfancial situation. Therefore the
health insurance companies seldom comply with these requests. Because, for the purposes of
covering the cost of the health care of asylum-seekers, a legal fiction is created in the same scope
as for persons who pay public health insueaticis approach was de facto impossible.
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1% The Standards have beendaavailable to non-governmentabanizations since the end

of 2005 in order to arrange for public controBased on the described measures that have been
adopted, all rooms used for aommodation purposes are fitted with electric sockets, apart from
the asylum centre at Kostelec nad Orlici. KHetructural and technical changes are required,
and therefore this standandll be met sometime in 2006.

191 1n June 2003, one of theo@rnment’s advisory bodies gtfGovernment Council for Human
Rights, recommended that the Minister for Defe harmonize the conditions of soldiers in
prisons with the generally accepted conditiongdifetained persons so thatldiers could benefit
from the standards acknowledged for persons wkie haen deprived of their liberty or had
their liberty restricted by the courts.

192 As an interim measure, on 2 October 20@8GHief of Staff modified the conditions in
keeping with the recommendations of the Govemtrseadvisory body, and the President of the
Republic then amended thagen Rules on 24 February 2004.

193 Both sets of rules were issued by the Miyistf Justice, which is authorized to do so under
the Confinement Act and the Remand Act.

194 This is the capacity recommended by the European Committee for the Prevention of
Torture (CPT).

195 since July 2004, the amended Rules of Confin¢imave also enabled prisoners to be placed
in prison cells for multiple prisoners, in which each has an accommodation area of less than
4 nf. This exception is possible only if the totaimber of prisoners in prisons of the same
basic type nationwide exceeds this set minimum accommodation area.

196 A special regime was introduced pursuant tguRaion of the Director-General of the Prison
Service No. 44/2002 on the placement of the accusgéd@nvicted into a regime of measures to
secure imprisonment for highly dangerous pessfrom the sphere of organized crime of

25 September 2002, and Methodological Letter Nd2a@? of the Director of the Detention and
Punishment Department of teneral Headquarters of the Cz&ison Service, unifying the
method for the detention and imprisonment ghly dangerous persons from the sphere of
organized crime.

97 The competence of public prosecutors isrsstich a manner that intervention is possible
only in relation to prisoners, not relation to the General Headquarters of the Czech Prison
Service.

1% The change also concerns an adjustrreesocial pocket money, punishment costs and
compensation for damage caused by a convjoeeson to State property managed by the Prison
Service, and the disciplinary punishment afaipt of a package imposed on young persons.

199 There was a significant mass action on 13 July 2004 ativénarison, where 729 sentenced
prisoners refused food. They stated that dasons for the conduct were their opposition to the
amendment Confinement Act anetlack of work opportunities. The situation was handled by
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the Prison Service of the Czech Republic in the fofra raid - a demonstration of force, a raid
on the accommodation areas of the sentenced prssand a general inspection of the prison.
For preventive safety reasons, 25 identified initiators were also transferred to other prisons.

10 A suitable complement to these positively dateeasures of the methodological letter would
be the creation of an “interviéon team”, composed of psycholstg, pastors and other experts,

which would be available to these employeeswadid help them bear and come to terms with
the consequences of mehyalemanding situations.

1 The police recorded the rdsince of all foreigners until Ajp 2004, when an amendment was
passed to the Act on Population Records. W@nliizech citizens, however, the residence of
foreigners in the Czech Republic is still subjegbddice permission, and does not need just to be
reported, as under the Act ottighis and Immigration (No. 328999 Coll.) foreigners are sitill
obliged to report a change in residence within three business days.

2 In simple terms, all these individuals are indicated as the citizens of other EU member States.

113 For example that they will not be a burden on the social system of the State where they
register for residence because they alrdale sufficient funds for their living needs.

14 |n many public insurance systems, automatic participation is based not on Czech citizenship
but on permanent residence in the Czech Republat.even Czech citizens have to participate

in these systems if they are long-termdests abroad and have deregistered in the

Czech Repubilic.

115 some examples from practice, chiefly thetieteship with property rights, are stated in the
sixth and seventh periodic repodfsthe Czech Republic on tigfilment of the Convention on
the Elimination of All Forms of Racial Disenination, which the Czech Republic submits for
the period falling within the monitored period 2000-2004.

116 Refers to the most common form of trasletument; in addition there are also service and
diplomatic passports. When travelling to EU member States, Czech citizens can also use their
identity card.

7 There are 205 of these in the Czech Répumaking it a relatively accessible network.

18 See text of the report on article 4 - Extent of limitation of rights and freedoms and stipulation
of obligations.

119 See text of the repoon article 9, paragraph 1.

120 |nformation on conditions for the detentionfofeigners are given in the text in article 9,
paragraph 1; information on conditions in these facilities is given in the text of the report for
article 10. Deportation procedure istire text of the report for article 13.

121 see the text to the report on article 2, geaphs 2 and 3 - New administrative justice.
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122 Council Order No. 343/2003 referred to as Dublin IL.

123 Constitutional Court ruling No. II. US 142/03 of 2 October 2003.
124 Ref. No.: Tpjn 310/2003 of 17 April 2003.

12 Ref. No.: Tpjn 303/2003 of 5 November 2003.

126 A travel pass is a document that the Forélgtice issues to foreigners whose residence in
the Czech Republic is formally terminated.

127 Constitutional Court ruling of 24 October 2000, ref. No. I. US 480/98.

128 For general characterization of the adminite courts procedure, including applicable
remedies, see the text of article 2.

129 A party must apply for waiver of court feasd the application is decided on by the court
senate chairperson in the form of a resolution.

130 pyblication of a case in the media has a bergensome impact on a partially liable juvenile
and his or her relatives. Having served thentesece, punished offenders are in a substantially
worse position in developing their career or fimgla legal job, it is more difficult for them to
become a part of a collective or society and they are even more pushed to the edge of the
society where the only possible solution is criminal career.

131 pyrsuant to the Penal Code (Act No. 140/196lL)Cthese are intentional offences for which
the law stipulates the sentenwith the upper limit of eight years and crimes for the commitment
of which the Penal Code stipulates the paksilio release the convicts on probation not after
having served one half of their sentenmat only after having served two thirds.

132 The Committee appreciates the amendmenteo€ibde of Criminal Procedure which cancels
sentences of imprisonment without suspensioa pynishment ordebut remains concerned
about the fact that this manner of punishofignders causes serious problems under article 14,
mainly with respect to the right to defence.

Contracting parties should ensure that tights of persons sentenced by a punishment
order be fully respected.

13 The Czech Republic expects the new codifon of criminal procedure to introduce the
possibility of the court to decide on the basis of a plea declaration and the accused party’s
proposal for the issuance oantencing judgement in which the accused may also propose a
sentence, protection measure or obligation to cosgierdamage for himself. This regulation is
based on similar foreign regulations (e.g. Polish Criminal Procedure Code or the draft Slovak
Criminal Procedure Code or the non-statutodigature of courts in Germany) and it should
govern the simplified procedure in cases wtienaccused admit their guilt. However, this is

not a negotiation - so-called plea bargainimgf, only declaration of plea and subsequent
impartial acting of a court with the consent of the other parties. The court is principally not



CCPRI/CICZE/2
page 156

bound by this proposal, is not obliged to accept it and may diverge from it. In such a case, the
accused should have the right to adequate remedadsding withdrawabf his/her declaration

of plea and achievement of stardi&rial in which the plea demfation cannot be taken into
account.

13 The Committee is concerned that the legal assistance system does not guarantee legal
assistance to be provided in @dlses stipulated in article 14 ragraph 3 (d) of the Covenant.

A Contracting Party should review its legedsistance system to ensure that legal
assistance be provided to all persons againsirwieriminal proceedings are held, where it is
required for the sake of justice.

1% E g. in proceedings when the accused is in custody or in proceedings on a complaint on a
breach of laws filed against an individual.

136 starting from July 2002, when the Act orfection of Classified Information (Act

No. 148/1998 Coll.) was amended, attorneys actirdpéance counsels in criminal proceedings
were required to have a certificate issued by the National Security Authority confirming their
authorization to be provided witltassified information, i.e. theyere required to pass security
checks. In addition to the right to deferas®l free choice of the defence counsel, this new
regulation also affected the freedom of choice exercise of the profession of attorneys for
whom non-issuance of the certificate mealtitmitation of their professional career.

137 Constitutional Court ruling dl 98/2004 Coll., dated 28 January 2004.
138 Act No. 283/2004 Coll.

139 Information on relative criminal liability of children with partial criminal liability is set out in
the text pertaining to article 16.

10 See the text pertaining to paragraph bl character of trighnd publication of court
judgements.

141 The principle is the expression of the senmss of the offence by a number of days, with
the daily rate being determined on the basthofough evaluation of éhjuvenile’s financial
situation. The system of finaiat sanctions determitian in the form of daily rates must be
viewed as a manner of calculating the totabant of the sanction, the payment terms of which
are set out in the judgement dependinghe juvenile’s income and resources.

42 |n order to enable the court’s reviewtbé& implementation of the imposed supervision, the
law requires the probation official to execute jpor at least every six months in which he
informs the court on the course of the suson over the juvenile, on performance of
educational obligations and exhtional restrictions, and on thesenile’s personal, family and
social situation (life situation). However, tbeurt may request the reports to be submitted in
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shorter or longer intervals. The rule shouladtéo shorten the intervals rather than extending
them, so that the chair of the senate has sufficient information on the implementation of the
ordered supervision by the probation official.

% The probation programme, after it is dissed with the accreditation commission, must be
approved by the Ministry of Justice and registein the list of probation programmes kept by
the Ministry of Justice.

1 In view of efficiency of probation progmames, it is necessary to ensure that these
programmes be orderedpersons for whom they are suitable, taking into consideration the
interests of the society and the needs of thengreenile, and who are willing to participate in
such programmes. This is the only way to maiabation programmes effective. The sense of
probation programmes is iofluence the juvenile in such a wéhat he avoids conduct contrary

to law in the future. Such pgrammes usually include creationao$uitable social environment

and settlement of mutual relations between the offender and the damaged party. If the offence
resulted in any damage, it is alssually ordered to the juvenile compensate such damage in a
manner corresponding to his powers.

145 Constitutional Court ruling dl 424/2001 Coll., dated 31 October 2001.

16 The Government has presented a propod@httiament for approvaind ratification on two
occasions (at the beginning of 2000 and in tloeseé half of 2001). In both cases, the Chamber
of Deputies withheld approvallhe Government has concengéibn enlightening Parliament,

on the various possibilities that could lead to ratification of the Statute of the International
Criminal Court, and on an assessment of the @nascons of these variants. In the reporting
period of 2000-2004, Members ofrkament and Serars were given the opportunity of

holding discussions with international experts and with judges from the International Criminal
Court at seminars prepared for them primarilythig Ministry of Justice and the Ministry of
Foreign Affairs in cooperation with thdfizes of both Chambers of Parliament.

147 Both chambers of the Parliament of thee€z Republic must approtee ratification of an
international treaty by thresident of the Republic.

18 See the text of the report concernintick 16 in the initiakeport, points 302 and 303.

149« egal capacity” means the individual’s ability to enter into legal relations through his own
actions and, in these relations, to havetsgbbligations, liability for the discharge of
responsibilities, and the opportunttyseek protection of rights.

10 see, for example, the information on proceedings concerning citizenship contained in the tex
of the report concerng article 24 (3).

31 Information on the Act on the Judiciary@ases Involving Young ®ele is disclosed in
more detail in the text on article 14 (4).

52 This concept of the criminal liabilityf children follows up on the 1931 Act on Criminal
Justice in Relation to Young Persons, whichimilarly based on conditional responsibility.
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This responsibility depends on the child’s intelledtand moral developmeat the time of the
crime. In this concept, a pattiacriminally liable child cannot beunished if, at the time of the
act, he was unable to recognize the danger hidumposed or was unable to control his actions
due to apparent and significant immaturity (“backwardness”). Therefore, for a child to be held
partially criminally liable in relation to his level of development, he must be aware that he is
“doing something wrong” that is in gross vitida of social norms in the society in which he

lives, or he must be capable of controlling his conduct in an appropriate manner. As a rule, it is
not difficult to assess cases where serious &ifag). murder, rapeplobery) or conventional

crimes (theft, fraud, blackmail) i@ been perpetrated, where a partially criminally liable child
must generally be aware that he has broketeatlhie More difficult assessments involve actions
(e.g. minor cases of unauthorized use of another person’s property, illegal restraint, disorderly
conduct, etc.) which exceed the bounds laidrbowthe Criminal Code but which need not
always be cases where the partially criminally liable child, given his mental maturity, is aware
that his conduct has transgressed these bounds.

133 The Institute of Criminology and Social Prevention drew up an analysis focusing on crime
among young people, which showed that chiiche is not following a pronounced upward
trajectory and that experts were in favour ofrencomprehensive solutions. The general opinion
thus remains that a reduction in the age limit for criminal liability per se will not solve the
problem.

> In one case where a general court did ru# siith the Office, there was a subsequent
amendment to the Act inspired by a legal view delivered by the Office.

15 For example, in 2003-2004, letters sent bgifgn companies appeared in the mailboxes of
Czech households containing an announcemanttie addressee had won a draw and would
receive a substantial cash prizthey telephoned the numbertime enclosed leaflet to confirm

their win by a set date. This was a number charged at a premium rate. In these cases the tariff
was usually CZK 60 per minute. The telephoneleaated for at least 10 minutes, and most of

this time consisted of a recorded message. Mewéhe addressee had not won a prize. In
particular, the psychological elements of thiadghtype of business should be highlighted - the
addressee is convinced that tor¢ has finally smiled on hinnd therefore he must not pass up

this opportunity. The text in the leaflet is desidrio stress the time factor, and the addressee is
urged to act fast in order not to let this chance slip by.

1% starting in April 2004, the Office recordedignificant rise in the number of complaints
concerning the use of personal ID numbddewever, this wave has since receded.

37 Sometimes unlawful copies of personal documents are made, which increases the risk of the
above-mentioned identity theft.

%8 0On a general level, it ranges from the simple disclosure of the names of the visitor and the
person visited, without the requirement foe thsitor to provide identification, to the

presentation of an identity card or other identity document, from which the visitor’s given name
and surname and the identification number efdbcument, as well as information about the
visitor's date of birth, persohtD number and permanent adsglseare entered in the visitor
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book. This information is frequently used on repasits, where the visitor usually states his
surname which is then looked up in the recorfiszalidation questioms confirmation of the
visitor’s first name, date of birth ortwr information entered in the records.

159 All building operators must prevent unauiled or accidental access to personal data,
changes thereto, the destruction or loss thereof, unauthorized transfer and processing thereof, o
other misuse. This obligation must also be eetgd in the subsequent handling of visitor books,
irrespective of the form in which they are kept.

10 This matter is described défetail in Office Bulletin No. 2/200%5ouhlasy klienttl vyZadované
bankami, registr klientskychformaci a novela zakona o bankg¢glient permission required

by banks, the client informationgister, and an amendment to the Banks Act”), also available at
http://www.uoou.cz/dokumenty.phg8&zech version only).

181 The legislation on banks’ activities, including thaiithorization in relation to their clients, is
represented by the Banks Act (Act No. 21/1992).

162 Act No. 126/2002 amending the Banks Act (Act No. 21/1992). Act No. 126/2002 was
subsequently de facto repealed by Act 880/2004 (formally this was an amendment to the
changed Banks Act, whereby the descringds were deleted from the Banks Act).

183 Council of Europe Convention CETS No. 1p8iglished in the Collection of International
Treaties under No. 115/2001). The Conventioabées any person to obtain confirmation from

an information administrator of whether antlat personal data relating to him are kept

(art. 8 (b)). It also prohibits the use of perdataa in a manner incompatible with the specified
and legitimate purposes for which they are collected (art. 5 (b)) and permits the processing of
sensitive data only if donséc law provides approjate safeguards (af). The Convention ties
exceptions to the simultaneous fulfilment of teanditions: the exception must be based on the
law and must constitute a necessary measure imadatatic society in thaterests of protecting
State security, public safety, the warranted intsrethe data entity, the suppression of criminal
offences, or the monetary interests of the State. The amendment to the Banks Act was justified
by the interest in reducing the volume of bad emthe banking sector. However, this has no
direct conditional relatiomsp with the State’s monetary policy, which is considered an interest

of the State. Services provided by banks as private business entities, which need a banking
licence granted by the Czech National Bank for their activities, are not a monetary interest of the
State either.

184 The Commission’s Opinion on the compatibility of the amendment to the Banks Act with
Directive 95/46/EC of the Eapean Parliament and of t@®uncil of 24 October 1995 on the
protection of individuals witmegard to the processing of personal data and on the free
movement of such datamblished on the Office’s vsite: _http://www.uoou.cz/leg_ek.php3

165 gee Office Bulletin No. 3/2002, also http://www.uoou.cz/dokumenty.§Bp8ch version
only).
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166 A register is operated by Czech Credit Bureas. Roughly half the banks operating in the
Czech Republic have access to the registleich works on a commercial basis. The CCB
register now runs a register of bank loans amelgister of non-bank loans, where it also keeps
records of clients who keep up with the lseapayments. The register continues to expand.

187 The text of the emergency measure issued by the Ministry of Health can be accessed on the
Ministry’s website: _http://www.mar.cz/data/c716/llSARS opatreni.dofCzech version only).

18 Specimen of landing card available in the files of the Secretariat.

189 Based on information from the Ministry ®fansport, in 604,364 persons from abroad in
May 2003 and 722,062 in June 2003 travelled via Prague- Rédgport. The emergency
measure imposed by the Ministry of Hedtikted for 43 days - from 19 May to 30 June 2003.

170 Meetings of the Commission’s expgroup on SARS, held four times throughout 2003,
decided that a uniform forat of landing cards would be introduced if required.

1 Act No. 422/2004 amending Act No. 20/1966tmman health care, as amended; Act
No. 301/2000 on registries, given names amdames, as amended; and Act No. 48/1997 on
public health insurance, as amended.

12 The difference between an anonymoushtard the concealmeaf the woman who has
given birth to a child is that in the case ofeamonymous birth the person of the mother is not
de facto known and the child is a foundling.

173 See article 7 (1) of the Convention on Rights of the Child (No. 104/1991): “The child

shall be registered immediately after birth and shall have the right from birth to a name, the right
to acquire a nationality and, as far as possibkeritiht to know and be cared for by his or her
parents.”

174 E.g. under the case-law of the European Cafurluman Rights, there is no invasion of the
right to privacy (art. 8), which includes inforr@t about the identity of next of kin, if it is
ensured that the child or parewtl be able to find out about each other if the other party agrees
(see the Judgment on Complaint No. 42326038 ¢vre v. France

% The procedure for health-cdaeilities with regard to the provision of health care related to a
concealed birth is regulated in theurnal of the Ministry of Healtfpublished in January 2005),
where the method to cover the cost of this ¢are public health insurance is also laid down.

76 In the conclusion to the opinion, it was statieat, in terms of legislation, there is no
difference between monitoring c@ors, a dining hall, etcgn the one hand, and bedrooms,
other rooms and washrooms, on the other.

" The Ministry had originally drawn on an opinion delivered by the Institute of State and Law,
Academy of Sciences of the Czech Repyldf21 January 2003, which stated that the
installation of such technology was not in garention of the principle of the protection of

private life. Under this opinion, institutions fttve upbringing of children are public educational
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establishments, like schools, prisons and barraaidare not places of dwelling for children.
That is why the regime of the inviolability of the home and protection of privacy was reported
not to apply to them. From this, the InstituteStte and Law inferred that the conduct of others
can be monitored by audiovisual means with exeeption - the bugging of telephone calls. In
its opinion, it states inter alia thatFrom the aspect of the law, there is no difference in whether
monitoring concerns a passenger on an escalator in the metro or a child at an institute for
upbringing. In neither case does the monitoring geeinterfere with a person’s place of abode
or privacy ..” This opinion of the Institute of State and Law was received by some
representatives of the civic and professil public with considerable surprise.

%8 Opinion of the General Attorney’s Offidéo. 10/2003 of 25 July 2003 on the unification of
the interpretation of laws and other legajukations concerning the legality of placing
audiovisual media in educational facilities.

1 |n this situation, the ombudsman does nepétt the correctness of the treatment but the
correctness of the approaatiopted by public administrationtharities, i.e. whether they have
proceeded in accordance with legal regulateomd, by extension, whether the rules they apply
are expedient, e.g. the existence of a generatlgssive restriction ofghts and interference in
rights.

8 This methodological letter was repealed in August 2005.

181 1t is unusual for next of kin, by definition, nimt have the right to be informed about the state

of health or causes of death, even thoughriplt is not positively regulated in the Human

Health Care Act or other lefgarovisions. Survivors are ually provided with truthful

information about the causes of a patiengatti; in cases where there are doubts about the
correctness of treatment, the survivors complain that information is withheld from them, with the
excuse that the State is protecting the moral rights of the patient.

182 A next of kin need not be just a relaiwith consideration for the line and degree of
relativity), but also other persomgo would justifiably feel the injury suffered by one of them as
their own. They usually share a household ardirthe criterion of de facto private and family
life.

183 Section 206 of the Crimin&ode defines libel as ttmmunication of untruthful
information that could cause a considerable thie#ie reputation of an dividual, in particular
by injuring him in his employment, disturbitngs family relations or causing him other serious
injury.

18 In keeping with international law, freedomrefigious conviction is viewed as the right of
all persons under the jurisdiction of the Czech Répulf\s a general rule, the State is able to
provide the effective guarantee of this righpgrsons on its territory. That is one of the
reasons why the Czech Republic derives the tmhegister a church from the rights of
persons residing in the Czech@eélic. Citizens of the Czech Repigtmust be resident in the
country, foreigners who are nationals of EU mentitates must be registered to stay in the
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Czech Republic, and other foreigners must Heean granted a permanent residence permit.
Information on residential statuses is disclosetthéntext of the reportancerning article 12 (1).

8 For the sake of simplification, “military séce” here includes the performance of defence
duties, i.e. basic and replacement militaervice and military exercises.

18 |nformation about the types of emergency situet is provided in the initial report, in the
text concerning article 4, point®1 to 110, and in the text ofishreport concerning article 4.

187 |Information on this theme is disclosed il tlext of the report concerning article 8 (3).

188 «“The Committee takes note of changes in the religious registration requirements, but remains

concerned about the potentiallyfdrent treatment the law conties to accord to different
religions on the basis of reggfation and non-registration.”

18 This was confirmed by the Constitutional Court in the decision mentioned below in the
report, based on the argument tifiaéegistration were to meahe establishment of a church

rather than the acquisition of ldgeersonality as a legal person, this would be an infringement of
the principle of the churchimdependence of the State.

190 Decision No. 4/2003 of 27 November 2003.

191 Article 16 (2) of the Charter of Fundamerfaghts and Freedoms; see also the text of the
initial report @ncerning article 18, point 312.

192 This is a new way of determining the minimum number of persons forming the basis for a
request for the exercise of special rights to lagd. This requirement is de facto identical to
the previous law, which mentionedathl0,000 church members were required.

198 On its website_(http://www.mkcr.pthe Ministry of Culture regularly updates its overview
of registered churches which have been graspedial rights, and the scope of these rights (in
Czech only).

19 This is authorization to exercise specights under the Churches Act. Put simply, the
statutory bodies of churches then issue authiosizdo individual represeatives of the church.
Authorization to teach religion in State schools baen granted to the following churches and
religious communities: the Apostolic Church, the Czechoslovak Hussite Church, the Roma
Catholic Church, the Evangelical Churchtloé Czech Brethren, Christian Fellowships, the
Lutheran Evangelical Church of the Augsb@gnfession in the Czech Republic, the Religious
Society of Jehovah'’s Witnesses, and thes&ite Evangelical Church of the Augsburg
Confession.

1% gee the text concerningiafe 17 (2) and article 20 (2).
1% judgement of the Supreme Court 7 Tdo 726/2004 of 1 September 2004.

197 Resolution of the Supreme Court 5 Tdo 83/2003 of 5 February 2003.
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%8 The public service provided by radio and v&d®n broadcasters is regulated by the Czech
Television Act (Act No. 483/1991) and the CzecldiRaAct (Act No. 484/1991) so that it offers
impartial, verified, generally balanced and coefensive information fathe free formation of
opinions, produces and disseminates channelgrawvites a balanced range of programmes for
all groups of the population so that these cledsand programmes reflect the diversity of
opinions and political, religious, philosophical aartl movements, with ghaim of reinforcing
mutual understanding and tolerance and ptergdhe coherence of a plurality society.

19 parliament deltad an amendment to this law imdary 2001 in a state of legislative
emergency (the accelerated adoption of laws by Parliament). Specifically at issue here was the
main task of the public sepe and the method used to propose candidate members for the
Czech Television Council. Under the adopéadendment to the Czech Television Act,
organizations and associatiaepresenting cultural, regionalcial, trade union, employer,

religion, educational, scientifienvironmental and minority interests present nominees for the
Czech Television Council to the Chamber opDies. The Czech Television Act did not

contain any such specification prior to the amendment.

20 Although the right to reply and subsequentldisare should be part of the right to privacy
(art. 17) and personal dignity, because of the specific link to the indirect limitability of freedom
of expression, the information sovided in relation to the fulfilnme of the right to freedom of
expression and opinion.

21 gSection 166 of the Criminal Code; abettisgerpetrated by any person who knowingly
helps the perpetrator of a crime to evade puatsae, punishment or a protective measure or the
implementation thereof.

202 gection 167 of the Criminal Cadiailure to impede an offence is a crime perpetrated by any
person who learns, in a trustworthy manneat #nother person is preparing or committing any
of the expressly named crimes and fails to inepiag perpetration or completion of any such
crime.

203 gection 168 of the Criminal Cadiailure to report an offence is a crime perpetrated by any
person who learns, in a trustworthy manner, that another person has committed any of the name
crimes and fails to report thegsime without undue delay.

204 Decision IIl. US 433/2000 of 2 November 2000.

2> ETK may engage in business with infotiog; the situation between ETK and the party
offering or requesting information is a buyelksesituation, where the information is the goods
for the provision of which the buyer pays the seller.

2% Decision IV. US 606/03 of 19 April 2004.

27 The Constitutional Court discussed whether a restriction is “laid down by law”, whether it
pursues one or more “legitimate objectives” and whether the restrictions are “necessary in a
democratic society” in order to achieve the legitimate objective or objectives.
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2% Thjs opinion was subsequently confirmedabyuling of the Supreme Administrative Court.

2 The Constitutional Court defined therte“public institution” as follows: The defining
factors of the term ‘public institution managinglgic funds’ may be defined a contrario to the
terms ‘state authority’, ‘regional government autityy and ‘public-law corporation’. Of the set
of public-law bodies, a public institute, publiadertaking, public funds and public foundations
should be considered as such. Their cammenominators are their public purpose, their
funding by the State, the creatiof their bodies by the Statnd State supervision of their
activities” (Decision 1ll. US 686/02).

219 The Act on Free Access to Information discessegeneral the separate laws which protect
personal data. mder the rule ofex specialis derogat lex generalisis not possible to demand
the right to information in all cases where anothe protects an individual’s personal data and
his right to privacy.

21 Aside from the Administrative Code @N71/1967 Coll., which will be replaced as

of 1 January 2006 by another administratieee - No. 500/2004 Coll.), which regulates
procedures in administrative proceedings beémhainistrative bodies, these include the Civil
Procedure Code (No. 99/1963 Coll. - regulatingl ciourt procedure)Xhe Code of Criminal
Procedure (No. 141/1961 Coll. - regulating crimipedcedure), the Code of Administrative
Procedure (No. 150/2002 Coll. - regulating processeourt protection agnst the steps taken
by administrative bodies in administrative peedings) and the Act on the Constitutional Court
(No. 182/1993 Caoll. - regulating the specific astpaf procedure before the Constitutional
Court).

12 7oning bodies can be State or self-govegranthorities which do not decide on the rights
and obligations of individuals in this specifiecision-making process - the approval of zoning
documentation, but about the manner use of land.

213 Constitutional Court decision file No. IIl. US 156/02.

214 From the decision of the Municip@burt in Prague, of 30 November 2001,
file No. 33 Ca 50/2001.

15 Business secret mearany and all business-related facsproduction or technical nature
related to the company, which have a factual oeptéal material or immaterial value, are not
normally available in the given camercial circles, are to be kept confidential according to the
will of the entrepreneur and the entreprenassures their confidentiality in the relevant
mannef (section 17 of the Commercial Code).

?1% From the decision of the Regional Court in Hradec Kralové, of 25 May 2001,
file No. 31 Ca 189/2000.

21" The primary impulse for the change of the Act on Free Access to Information was the
enactment of the Europe&arliament and Council Bictive No. 2003/98/EC, of
17 November 2003, on the repeated use of puetitos information. The directive introduced
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harmonization in the sphere of the use ofinfation possessed by public bodies for purposes
other than those for which it was originally gatetand used. To implement the directive, the
institute of the provision of information which is subject to intellectual property held by the
obliged entity on the basis of a licencing or sub-licencing agreement should be introduced into
the Act on Free Access to Information.

218 See the text of the Introduction to this Report.

219 |n connection to the Statute of the Intéioiaal Criminal Tribunal (&. 28), the new draft
criminal code regulates the crinairresponsibility of a military or other superior for the actions
which correspond to criminal offences accordinghternational law (codiéd in articles 5-8).
The new Criminal Code should thus introduce ¢himinal liability of the superior which
consists in the wilful failure to prevent, failut@interfere with or the failure to punish the
conduct of one’s subondiates. Criminal liability and theulpability of a military or other
superior should then be judged accordmghe provisions on the criminal liability and
culpability of the subordinate offender.

20 Although the Committee noted the dissatisfactiba party to the treaty concerning racial
violence and its declaration abdhe restricting of such crimesd increased criminal sanctions
related thereto, itemains unsettled by the violenaadeharassment used by certain groups
towards the Romany minority and the inability of the Police and the courts to investigate,
prosecute, and punish criminal offent@sed on intolerance (arts. 2, 20, 26).

The party to the Treaty should adopt any alidneasures necessary to combat racial
intolerance, to provide effegg protection to the Romanies and other minorities, and to ensure
that cases of racial violen@nd instigation of racial intierance are duly investigated and
prosecuted

2L Criminal offences are defined in the Criminal Code (No. 140/1961 Coll.).

222 A complex description of the struggleadmgst racism in the period between 2000-2004 is
provided in the Fifth to the Seventh Periodic Report of the Czech Republic on the Fulfilment of
Undertakings from the Convention on Doing Awaigh All Forms of Racial Discrimination.

23 Confession also includes the fact that eciffir individual does not have any confession.
The applicable Criminal Code includes amgdhese reasons also political conviction.

224 See the text of the introductomyport on article20, points 328 and 329.

2 For a comparison, the above-mentioned crahaffences with an extremist subtext
in 1996-1999 constituted 0.03 per cent (1996)4 per cent (1997), 0.03 per cent (1998),
0.07 per cent (1999) of the total numbécriminal offences ascertained.

%6 |nformation about political pies and movementshose activities wersuspended or which
were abolished for reasons otheaarthnstigation of racial, national, or religious intolerance is
provided in the tet of article 22.
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22l One of the cases mentioned was the attempt to register the civic association TWRA - Third
World Relief Agency, which is identified asgtlso-called Saudi branch of Al-Qaida. The
Administrative Court (Municipal Court in Praguajected the application in April 2004 and the
preparatory committee prepared a cassation complaint to be presented to the Supreme
Administrative Court.

2 The change was made by Act No. 259/2002 Coll.

229 |nformation about the use of court protectismot available; alssee text of article 2,
paragraphs 2 and 3 - New Administrative Court System.

20 gee text of article 4 - otheases of restriction of rights.

%1 The specific situation of associations instigating racial, national, and religious intolerance is
described in the text @frticle 20, paragraph 2.

22 The act will apply to police officers, the employees of intelligence services, employees of the
prison service and members of the justice gsiamembers of the fire rescue corps and
employees of the customs administration authority.

23 Types of residence statuses are desciibddtail in the report regarding article 12,
paragraph 1.

2% gee information in the initial reportgarding article 23, paragraph 23, subsection 351.

2% The Family Act (No. 94/1963 Coll.), which rdgtes entry into marriage in general terms,
was amended by the new Registration ofl&iytMarriages and Deaths Act (No. 301/2000 Coll.)
with effect from 1 July 2001.

#6 To enter into matrimony, thelfowing documents must be produced:
— Birth certificate (a birth-proving dument issued by the registrar);
— Certificate of citizenship;

— Copy of an entry in the register of resideptoving the place of permanent residence/not
to be submitted by an alien;

— Copy of an entry in the register of residerggarding personal status/aliens are to submit
a certificate of personal status and place of residence if such documents are issued by the
respective country;

— Final and conclusive decree of divorce or deattifamte of a former spouse if the fiancé
was married.

With the exception of the birth certificate, agCh citizen is not obliged to present such
documents if the required information is statetlis or her identity card or the registrar may
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verify such information in the electronic registeres$idents or identity cards. If a Czech citizen
has his or her place of permanent residencesal) he or she shall submit the aforementioned
documents issued by the counivigere the Czech citizgrermanently resides. In addition to the
aforesaid documents, a foreigner is obliged to present an identity document and a certificate of
legal capacity to contract marriage. Not latem on the date of wedding, a foreigner shall
produce a permit of residence in the Czech Repisdiged by the Foreign Police. Because in
many countries, marriage cannotdgered into through a representative, a foreigner is to prove
that marriage contracted in this manner Wwdlacknowledged as valid in his or her home

country.

%7 See information stated in thexteegarding article 14, paragraph 5.
28 For information on concealed childbirtleesthe text regarding article 17, paragraph 1.
29 The amendment was implemented by Act No. 204/2002 Coll.

20 At that time, the country was divided intaeBritorial and territorial units, their current
number is 14. The amendment d presumed 3%ocetdcegions, while their current number and
territories are equal to the regions as uaithe country’s territorial and administrative
subdivision.

%1 The decision of the Constitutionab@t of 24 January 2001 was published under
No. 64/2001 Coll.

22 The amendment was implemented by Aot R04/2002 Coll. A subsequent amendment to
the Parliamentary Elections Act (Act No. 171/200oll.) modified the timing of voting outside

the Czech Republic with regard to releasing the partial results of voting which may be
commenced only after the polling stations in @mech Republic are closed. Pursuant to this
amendment, in countries wheeertain hour commences more than 4 hours later than in the
Czech Republic the elections take place on Thursdays and Fridays, that is, one day before the
Czech Repubilic.

23 The number of Czech citizens permanently residing abroad and, therefore, not being
registered as Czech residents cannot be determined.

24 See the report regarding article 1rggaaph 1 - Public administration reform.
% gee the text regarding article 2.
2% |f a candidate is de-registeréu or she may also file an action.

" The Ministry of Justice does not maintain detailed records of petitions for a court review of
election-related decisions. In 2002, the courjadidated 106 disputes under the Parliamentary
Elections Act. Therefore, more specific ceterization of revieypetitions cannot be given.
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8 The duty to pay a contribution to the cost of elections was introduced in replacement of an
election-related deposit. €hdeposit was cancelled by decision No. 64/2001 Coll. of the
Constitutional Court. The electoral depositGAK 40,000 per each electregion had to be

paid by every political entity participating in the Parliamentary elections. The contribution to the
coverage of electoral coststime amount of CZK 15,000 is to be paid by every political entity

per each electoral region where it participatethe elections. While the amount per every

region has been reduced, the number of electoral regions has been increased from 8 up to 14 to
be in line with the territoriahnd administrative subdivision of the country. Thus, prior to the
cancellation of electoral deposit a political entity participating in the elections in all regions was
to pay CZK 320,000. At present, it pays CZK 210,000.

29 There are no records of taking advantageditjal protection of elgins into the Senate
in 2000 and 2002 and judicial protectionbgfelections into the Senate in 2004.

%0 To provide a complete justification, the Seqme Administrative Court added that due to the
nature of the case it had not exercised its tiglsuspend the proceedings and refer the case to
the Constitutional Court if concluding that the law which the Supreme Administrative Court is to
apply in resolving the case is in contradiction with the constitutional order. It further stated that
a similar condition - at least 1,000 to a petitiomduded in the law on association in political
parties and movements. Together with the signature, an individual must state in the petition
his/her first and last name, irhumber and place of residence.

%1 There are no records of further instanceseafking judicial protection of municipal and
regional elections held from 2000 to 2004.

%2 The right to file an action for unlawful elemti of a candidate in the elections to the Chamber
of Deputies is described in thext regarding article 25 (b) - the right to elect and be elected.

%3 Information about this mode pfdicial protection is given ithe text regarding article 25 (b),
on the judicial protection of the right to be elected.

24 | this right is exercised by a political entity, local relevance stems from the division of
the country into electoral regions. For elens into the Senate, the country is divided
into 81 electoral regions.

> |n this connection, the Supreme Administra Court added that many of the voters who
instead of the official polling station had used the temporary polling station in the old people’s
home had done so not because of major healtkher reasons, yet because this had been more
convenient for them. This opinion was also sufgabby testimonies of witnesses. In the
opinion of the Supreme Administrative Courécause of permitting this, the election ward
committee could not be regarded in breach ofteetoral law. Such conduct should rather be
viewed as an above-standard service and effortlpoMogers. This is even more true if taking
into account that in practice &hection ward committee cannovirew whether asoter’s health
condition allows him or her tappear in an official pollingtation. By making a wrong

conclusion regarding the health of a voter and retusnlawfully to permit that he or she uses a
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portable ballot box, an election ward committee might expose itself to a justified objection of
having breached the liberty of elections by preventing from voting a person willing to cast a
vote.

#% These voters were provided with inforneatiabout the referendum by the representative
offices, through paid advertisements in fgreperiodicals and announcements in magazines
issued in foreign countries by associations @fpatriots, by placing information about the date
of referendum and conditions for the exercis&@afchise on the Internet and notice boards of
the representative offices, honorary consulatésGrech centres, and by distributing leaflets
and other written informative materials by post or through personal meetings. As well, the
Ministry of the Foreign Affairs put informatn on the referendum on its web page and provided
for the publication of an announcement of the referendutieské listy, the newsletter for

Czech compatriots abroad.

27 Judicial protection in cases regarding the maintenance of a permanent register of competent
electors is identical to the judicial protextiprovided to elections. Hence, the Code of
Administrative Procedure (No. 150/2002 Coll.yosbe followed, identically to all other

elections in the Czech Republic.

8 The right to vote in municipal and regiomdéctions does not ensue from mere residence in
the respective locality. The Czech citizen nfastally be registered for permanent residence
therein.

29 |dentically to the elections into both chambef the Parliament, the Supreme Administrative

Court has been responsible for this typeudigial protection since the beginning of 2003 when
the Czech Republic implemented the administrative judicial system - see the text regarding
article 2.

20 gSee the text regarding article 25 (a).

261 Until the end of 2003 actions for unlawfuketion of a candidate had been within the
jurisdiction of the Supreme Court. Upon th&aduction of the administrative judicial system
in 2003, this competence was transferred to the Supreme Administrative Court.

%2 3See the ruling of the Constitutional Cotite No. Pl. US 73/04, dated 26 January 2005.

This ruling rendered void the decision of tgpreme Administrative Court of 3 December 2004
the resolution No. 19 of the Mandate and Immunities Committee of the Senate which states that
this Committee was not able to verify the maedaipresenting electoral region No. 11 in Prague
because of the Supreme Administrative Court having concluded that the elections in this
electoral regional were invalid; the resolution aédgby the Senate at the 1st meeting held on

15 December 2004 by which the Senate took intowttcsection Il of the report of the Mandate

and Immunities Committee on the result of verification of the election of a Senator, and the
decision of the President of the Czech Réipublo. 653/2004 Coll., to announce new elections

into the Senate.

%63 EU citizens may elect and be elected only in municipal elections.
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%4 The Committee has concerns resulting from the fact that the Screening Act is applied unless
considering the specific circumstances to whaehry individual was subject. This produces
serious problems in connectiorithvarticle 25 of the Covenant.

The party must ensure that the Screeningig\eot applied blindly and is not used as a
mechanism disabling equal opportunitafsentering into public service.

%5 See the text regardjrarticle 20, paragraph 2.

26 Also a recommendation of the Europeamn@ussion against Racism and Intolerance (ECRI)
recommends the creation of a special emtitpombat racism, xenophobia, anti-Semitism and
intolerance at the national level.

%7 The Committee is dissatisfied with the lack of independent mechanisms for monitoring the
actual implementation of rights. Although the Committee welcomes the setting up of the
Ombudsman’s office for investigating individualngplaints, it takes into consideration that the
ombudsman’s powers alisited to recommendations concergithe public sector. The
Government Commissioner for Human Righta igovernment official and the Government
Council for Human Rights an advisory body; thigrefore do not haveraandate to investigate
personal complaints concerning breaches of human rights (art. 2).

The contracting party should adopt a meadorset up effective independent monitoring
mechanisms for the implementation of rights guéeed by the Covenant, particularly in the
field of discrimination.

%8 The Committee is deeply dissatisfied witk tiscrimination of minorities, particularly

Roma. Although the delegation acknowleddhe problem, the Committee did not get

detailed information odiscrimination in employment, edation, health ca; accommodation,
prisons, social programmes or in the private@eets well as in participation in public life.
Measures taken by the contracting party to immprihve social and economic conditions of Roma
do not seem to be an adequate solution to the situation and discrimination de facto continues
(arts. 26, 27).

In order to fulfil articles 2 and 26 of the @enant, the contracting party should adopt all
necessary measures to eliminate discrimination of members of minorities, particularly Roma,
and expand the actual enforcement of rights gntged for Roma by the Pact; the Committee
should be provided with all details on adoptadasures and their @ctical consequences.

%9 The Committee recorded various recent legislative changes to prevent discrimination in
employment; it is however dissatisfied by thadequate monitoring of the application of

these laws. The Committee is also dissatisfied by the high level of unemployment of

Roma, which is around 70 per cent, while the garevel of unemployment in the country is

10 per cent. The Committee is also dissatisfied by the absence of laws forbidding discrimination
in other areas, such as education and th&heystem, accommodation and provision of goods

and services (arts. 2, 3, 26).
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The contracting party should adopt measuresrisure the effectiveness of the existing
anti-discrimination law. It should also adopt otHaws in areas not covered by existing laws in
order to ensure full compliance with articles®and 26 of the Covenant. The contracting party
should also make greater efforts to prepare Réonaguitable professions and in creating jobs
for Roma.

219 According to regulation 70, paragraph St Committee statutes, the contracting party
should within 12 months provide informari on the implementation of Committee comments
regarding the introduction of effective procedui@sthe implementation of opinions adopted by
the Committee (para. 6), regarding special schools (para. 9) ... .

21 The issue of national minorities in the Cz&gpublic is comprehensively dealt with in the
report on the fulfilment of the Framework Contien on the Protectioaf National Minorities,
which the Czech Republic submitted to the ingpaddody of the treaty in 2004. The report is
available on the Council of Eurdpeveb pages http://www.coe.inHuman rights - National
minorities - framework convention (monitoringMonitoring mechanism - State reports and
UNMIK Kosovo Report - Second cycle (ACFC/SR/II (2004) 007 Annex).

2’2 The Czech Republic became a contracting fartlis international treaty under the treaty
base of the Counadf Europe in 1998.



