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I. Introduction
1. In accordance with a decision of the Commis 

sion taken at its seventh session (13-17 May 1974), 
the text of the draft convention on the carriage of goods 
by sea adopted by the Working Group on International 
Legislation on Shipping at its eighth session (10-21 
February 1975) was transmitted to Governments and 
interested international organizations for their com 
ments. All comments received by the Secretariat as 
at 27 January 1976 are reproduced in document A/ 
CN.9/109.**

2. At its seventh session, the Commission also re 
quested the Secretariat to prepare an analysis of such 
comments for consideration by the Commission at its 
ninth session. The present document contains such an 
analysis.

3. In compiling the analysis, all comments on a 
single article have been collated, and then arranged 
according to the paragraphs or subparagraphs of the 
article to which the comments refer. Where the com 
ments concerned the article as a whole, and not a par 
ticular paragraph of an article, they were analysed 
under the heading "article as a whole". Where ap 
propriate, the analysis of comments under "article as 
a whole" contains a summary of the main comments 
on that article.

4. Where a proposal for the modification of the 
existing text of the draft convention set forth a draft 
text to effect such modification, the analysis only   -
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produces the proposed draft text if it involved a modifi 
cation of substance. Mere drafting suggestions are 
neither reproduced nor described in the analysis; how 
ever, the name of the Government or organization 
which made the drafting suggestion is noted at the end 
of the discussion of the article or paragraph of an 
article to which the drafting suggestion pertained. The 
exact nature of the proposal can be ascertained by re 
ference to to the comments of the respondent concerned 
appearing in document A/CN.9/109.**

Abbreviations
5. The names of the international organizations 

which commented on the draft convention are abbre 
viated as follows:

Central Office for International Rail 
way Transport, Berne

International Chamber of Shipping 

International Maritime Committee
Joint Working Group of Interna 

tional Maritime Committee/Inter 
national Chamber of Commerce 
on Liability and Insurance***

International Shipowners' Associa 
tion

OCTI

ICS

CMI
CMI/ICC Working 

Group

INSA

IUMI International Union of Marine In 
surance.

*25 February 1976.
** Reproduced in this volume, part two, IV, 1, supra.

***The report of this Working Group was submitted by 
CMI and is reproduced in A/CN.9/109 as part of the com 
ments of CMI.
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6. The comments often refer to certain interna 
tional transport conventions. In the analysis, the titles 
of these Conventions are abbreviated as follows:

Brussels Convention 
of 1924

Brussels Protocol 
of 1968

Warsaw Convention 
of 1929

Hague Protocol 
of 1955

Montreal Protocol
No. 4

CMR Convention

CIM Convention

Athens Convention 
of 1974

International Convention for the 
Unification of Certain Rules relat 
ing to Bills of Lading. Brussels, 
25 August 1924. (League of Na 
tions, Treaty Series, Vol. CXX, p. 
157; UNCITRAL Register of Texts 
of Conventions and Other Instru 
ments Concerning International 
Trade Law, Vol. II, chap. II)

Protocol to amend the International 
Convention for the Unification of 
Certain Rules of Law relating to 
Bills of Lading, signed at Brussels 
on 25 August 1924. Brussels, 23 
February 1968. (UNCITRAL Reg 
ister of Texts of Conventions and 
Other Instruments Concerning In 
ternational Trade Law. Vol. II, 
chap. II)

Convention for the Unification of 
Certain Rules relating to Interna 
tional Carriage by Air. Warsaw, 
12 October 1929. (League of Na 
tions, Treaty Series, Vol. CXXXVII, 
p. ID

Protocol to amend the Convention for 
the Unification of Certain Rules 
Relating to International Carriage 
by Air, signed at Warsaw on 12 Oc 
tober 1929. The Hague, 28 Septem 
ber 1955. (United Nations, Treaty 
Series, vol. 478, p. 371)

Montreal Protocol No. 4 to amend 
the Convention for the Unification 
of Certain Rules Relating to In 
ternational Carriage by Air signed 
at Warsaw on 12 October 1929, as 
amended by the Protocol done at 
The Hague on 28 September 1955. 
Montreal, 25 September 1975. 
(ICAO Document 9148)

Convention on the Contract for the 
International Carriage of Goods 
by Road. Geneva, 19 May 1956. 
(United Nations, Treaty Series, vol. 
399, p. 189)

International Convention Concerning 
the Carriage of Goods by Rail. 
Berne, 25 October 1962. (United 
Nations, Treaty Series, vol. 241, 
p. 336)

Athens Convention Relating to the 
Carriage of Passengers and their 
Luggage by Sea, 1974. Athens, 13 
December 1974. (IMCO document, 
Sales No. 75.03.E)

II. Analysis of comments

A. COMMENTS ON THE DRAFT
CONVENTION AS A WHOLE

1. The majority of the respondents who commented 
on the draft convention as a whole expressed the 
view that its provisions were, in general, acceptable 
(Afghanistan, Austria, Belgium, Czechoslovakia, Den 

mark, Finland, German Democratic Republic, Ger 
many, Federal Republic of, Hungary, Norway, Niger, 
Sweden, Ukrainian Soviet Socialist Republic, United 
Kingdom of Great Britain and Northern Ireland and 
United States of America). With the exception of 
Afghanistan, however, all these respondents indicated 
that particular problems still existed which were not 
resolved by the draft in its present form, and suggested 
appropriate solutions to resolve those problems. 1

2. The following reasons were given by the respon 
dents mentioned above for their general approval of 
the draft convention:

(a) That the draft convention as a whole reflected 
a balanced and carefully elaborated compromise be 
tween the sometimes conflicting interests of the parties 
to a contract for the carriage of goods by sea (Belgium, 
Denmark, Finland, Hungary, Norway and Sweden);

(b) That the rules contained in the draft conven 
tion relating to the issues dealt with therein were, in 
general, an improvement on the corresponding rules 
contained in the Brussels Convention of 1924 (Austria, 
Belgium, Finland, Germany, Federal Republic of, Nor 
way and United States).

(c) That the provisions of the draft convention 
accorded with the international rules regulating the car 
riage of goods by other means of transport, and thus 
facilitated the harmonization of rules regulating the in 
ternational carriage of goods (Austria, German Demo 
cratic Republic, Hungary and Sweden).

(d) That the draft convention would facilitate in 
ternational trade both by resolving certain legal prob 
lems currently encountered in the carriage of goods by 
sea, and by containing provisions capable of accom 
modating new developments in transport technology 
(Afghanistan, German Democratic Republic, Germany, 
Federal Republic of and Hungary).

(e) That the draft convention constituted a suitable 
basis for the adoption of a new convention regulating 
the carriage of goods by sea (Denmark, Norway, 
Sweden and United Kingdom).

(/) That in the formulation of the draft convention, 
due consideration had been given to the guidelines for 
the revision of the Brussels Convention of 1924 set 
forth in the resolution dated 15 February 1971 of the 
UNCTAD Working Group on International Shipping 
Legislation (TD/B/C.4/86, annex I) 2 Czechoslo 
vakia) .

3. Some respondents stated their reservations re 
garding the acceptability of the draft convention as the 
basis for the formulation of a new convention to replace 
the Brussels Convention of 1924, and expressed the 
view that a new convention, if it were based on the 
provisions of the draft convention, would have an ad 
verse effect on international trade (Netherlands, ICS 
and IUMI). Although sometimes expressed in general 
terms, the main reservations shared by these respon 
dents concerned the legal r gime for the liability of car 
riers established by article 5. These reservations are 
noted in the analysis of the comments on that article.

1 These observations are noted below, under the respective 
articles of the draft convention to which they pertain. ,

2 This resolution is also reproduced in UNCTTRAL Year 
book, Vol: II: 1971, part two, 1 , annex II.
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B. COMMENTS ON PROVISIONS OF THE DRAFT 

CONVENTION
PART I. GENERAL PROVISIONS

Article 1. Definitions 
Article as a whole

1. Mexico proposed that the draft convention con- 
tarn a definition of "shipper", since the draft conven 
tion already defined the other parties who had a direct 
interest in the contract of carriage, i.e. "carrier" or 
"contracting carrier" (article 1, para. 1), "actual car 
rier" (article 1, para. 2), and "consignee" (article 1, 
para. 3.8 Mexico suggested that the definition of the 
term "shipper" could read as follows: " 'Shipper' means 
any person who in his own name or in the name of 
another, concludes with a carrier a contract for carriage 
of goods by sea".

2. The Philippines proposed that the draft con 
vention should also define the term "charterer", par 
ticularly with a view to clarifying whether the term 
"carrier" included a "charterer".4 The Philippines pro 
posed the following definition of the term "charterer": 

" 'Charterer' is a person who hires or acquires 
the use of a ship or vessel or a portion thereof to 
carry goods by sea from one port to another in con 
sideration of payment of freightage, for his account 
or for the account of others." 

" 3. Czechoslovakia expressed the view that the term 
"carriage by sea" should be defined in article 1 in such 
a manner that it also covered carriage on inland water 
ways accessible to sea-going vessels.

4. The United States suggested that for the sake of 
clarity the draft convention should include the follow 
ing definition of "dangerous goods":

" 'Dangerous goods' means explosives, flammable 
goods, or such other goods, in any form or quantity, 
which are considered dangerous or hazardous to life, 
health or property under international agreements, 
the laws or regulations of the flag of the vessel or 
the laws or regulations of the country of the port 
of loading or port of discharge."

Article 1, paragraph 1
Définition of "carrier" or "contracting carrier"
5. Hungary expressed its agreement with the defini 

tion of "contracting carrier" and approved the distinc 
tion drawn between that term and the term "actual 
carrier".

6. Canada and France proposed that the reference 
to the "contracting carrier" be deleted. Canada stated 
that this reference might lead to a construction placing 
more responsibility on freight forwarders (ship's agents) 
and might cast doubt on the right of shippers, exercised 
often in Canada, to conclude contracts of transport 
directly with carriers who will themselves carry the 
goods. France noted that deletion of the reference to 
"contracting carrier" would correspond to the termi 
nology employed in the Athens Convention of 1974 and 
proposed the following language for paragraph 1 :

«It may be noted that INSA also suggested that the term 
"shipper" be defined, if its proposal to redraft article 1, para. 1 
by replacing "shipper" with "cargo disponent" were not adopted.

4 Tbe Federal Republic of Germany proposed that a defini 
tion of the term "charter-party" be included in article 2, para. 4. 
See the discussion below of comments on article 2, para, 4.

" 'Carrier' means any person by whom or in whose 
name a contract for carriage of goods by sea has 
been concluded with the shipper, whether the carriage 
is in fact performed by the carrier or by an actual 
carrier."
7. The Philippines proposed that "carrier" should 

be defined separately from "contracting carrier" and 
"actual carrier" and that the term "carrier" could be 
defined as follows:

" 'Carrier' is a person who, for compensation, 
agrees to undertake to carry goods by sea."
8. Sierra Leone noted the necessity for clarifying 

whether the term "carrier" also covered agents of the 
carrier, since the present language of the definition 
seemed to imply that agents were in fact covered.

9. The United States proposed that the phrase "in 
whose name" be replaced in this paragraph by the 
phrase "by whose authority", in order to make it clear 
that a person acting on behalf of a "carrier" or "con 
tracting carrier" in concluding a contract of carriage 
must have been authorized to act in such manner.

10. Since on occasion a consignee may conclude a 
contract of carriage by booking ship's space, INSA 
suggested that the term "shipper" be replaced by the 
term "cargo disponent".

Article 1, paragraph 2
Definition of "actual carrier"
11. Hungary expressed its agreement with the de 

finition of "actual carrier" and with the distinction 
drawn between that term and the term "contracting 
carrier".

12. Canada proposed deletion of the definition of 
"actual carrier" on the ground that the legal conse 
quences of a carrier's entrusting to another person the 
actual carriage of the goods in whole or in part should 
be left to national law and commercial practice.

13. The Netherlands proposed that "actual carrier" 
be defined as "the owner of the ship carrying the goods", 
in order to facilitate identification of the "actual car 
rier", particularly in cases where there was a chain of 
consecutive time and/or voyage charters or where 
the contracting carrier arranged with a third person the 
transport of the goods and that person retained yet 
another person to actually carry the goods.

14. As a consequence of its proposal to delete from 
paragraph 1 the reference to "contracting carrier", 
France proposed the following language for the defini 
tion of "actual carrier":

" 'Actual carrier' means any person to whom the 
carrier has entrusted the performance of all or part 
of the contract for carriage of goods."

Article 1, paragraph 3 
Definition of "consignee"
Í5. The Philippines proposed that the definition of 

"consignee" be completed by a specific reference to 
the grounds on which such person was "entitled to take 
delivery of the goods", so as to exclude a sheriff taking 
delivery of the goods under a court order. The Philip 
pines proposed the following wording:
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" 'Consignee' means the person who, under the 
terms of the contract of carriage or the bill of lading, 
is entitled to take delivery of the goods."

16. France proposed that the definition should be 
made more complete and precise, and suggested the 
following definition based on the 1966 French law on 
charter-parties and contracts for carriage by sea:

" 'Consignee' means the person entitled to take 
delivery of the goods by virtue of the contract of 
carriage; it is the person whose name is indicated in 
the bill of lading when the bill of lading is made out 
to a named person, the person who presents the bill 
of lading on the arrival [of the goods] when the bill 
of lading is made out to bearer, and the last endorsee 
when the bill of lading is made out to order."

17. Canada was of the view that the term "con 
signee" should cover both persons who were in a posi 
tion to surrender the bill of lading and persons who, 
possibly on some other basis, were "entitled to take 
delivery of the goods". The following definition was 
proposed:

" 'Consignee' means the person named in a bill of 
lading or the endorsee thereof or the person entitled 
to take delivery of the goods."

Article 1, paragraph 4 
Definition of "goods"
18. The Union of Soviet Socialist Republics, the 

Byelorussian Soviet Socialist Republic and Canada pro 
posed that the words "including live animals" be de 
leted from the definition on the ground that they were 
unnecessary. The USSR stated that such a reference was 
superfluous hi the light of article 5, paragraph 5, of the 
draft convention, which governed in detail the liability 
of carriers in connexion with the carriage of live an 
imals. ICS advocated an express provision excluding 
live animals from the definition of "goods" and, con 
sequently, from the coverage of the draft convention. 
In the view of ICS, carriers may only be willing to 
undertake carriage of live animals on the basis of special 
contracts that recognize the unique problems inherent 
in the transport of live animals. Finland reserved its 
position as to whether live animals should be considered 
as "goods" for the purpose of the draft convention.

19. The Netherlands, Canada and ICS advocated 
modification of the definition of the term "goods" so 
that passenger luggage, covered by the Athens Con 
vention of 1974, was expressly excluded. The United 
Kingdom expressed its support for a definition under 
which "goods" also included luggage not accompanying 
passengers, since this type of shipment did not fall 
within the scope of the Athens Convention of 1974.

20. Japan proposed that the definition of "goods" 
should not extend either to packaging or to containers 
and similar articles of transport. Several respondents 
(Canada, Japan as an alternative suggestion, and INS A) 
expressed the view that only durable, marketable, re 
usable packaging such as containers should be con 
sidered as "goods"; they noted that the carrier should 
not be held liable under the draft convention for the 
wear and tear of other types of packaging, which could 
occur even in the absence of any damage to the packed

goods. In this connexion, Canada proposed the fol 
lowing definition: 5

" 'Goods' means anything to be carried under a 
contract of carriage, excluding passenger luggage, 
and where the goods are consolidated in a container, 
pallet or similar article of transport, such article of 
transport."

INSA suggested the following definition:
" 'Goods' means any kind of goods, including live 

animals; where the goods are consolidated in a con 
tainer, pallet or similar durable article of transport 
or packing, such article of transport or packing if 
supplied by the shipper, is meant as 'goods'."
21. The Philippines proposed that the words "if 

supplied by the shipper" be deleted from the definition, 
since packaging should be considered as forming part 
of the "goods" regardless of who had supplied it.

22. The Niger suggested that, if the definition of 
"goods" contained in article 1, paragraph 4, were re 
tained, provisions should be added specifying that in 
respect of the calculation of freight charges for goods 
shipped in containers the deadweight of such containers 
should be excluded.

Drafting suggestions
23. Suggestions of a drafting nature regarding the

text of article 1, paragraph 4 were made by the Philip 
pines, and by OCTI concerning only the French text.
Article 1, paragraph 5

Definition of "contract of carriage"
24. Finland expressed agreement with the definition 

of "contract of carriage", whereby the draft convention 
would apply also in cases where no bill of lading was 
issued. Canada, however, proposed a redraft of the 
definition under which the term "contract of carriage" 
would only cover "a contract evidenced by a bill of 
lading".6

25. The Byelorussian SSR, the Ukrainian SSR and 
the USSR proposed that the paragraph should require 
that a "contract of carriage" be in writing.

26. France proposed that the definition be com 
pleted so as to state that "by virtue of this contract, 
the consignee may exercise the rights of the shipper 
and be subject to his obligations". It was noted that 
in the absence of such a provision, in a case where no 
bill of lading was issued, the legal position of the con 
signee depended on the differing rules in national laws.

27. ICS proposed that the definition should ex 
clude certain special contracts that were usually nego 
tiated "at arms' length", such as volume contracts and 
contracts for the shipment of personal effects, vehicles 
and experimental cargo. ICS noted that in the latter 
category of cases it was difficult to establish valuation 
for insurance purposes by the carrier, and that, there-

5 This text also reflects the comments by Canada on this 
paragraph, referred to at paras. 18 and 19 above.

6 The full text of the Canadian redraft of article 1, para. 5, 
which also included the proposals mentioned at paras. 29, 30 
and 32 below, reads as follows:

" 'Contract of carriage' means a contract evidenced by a
bill of lading whereby a carrier agrees with a shipper to
carry goods by water, against payment of freight, from one
place to another."
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fore, the best course was to let the shipper decide on 
the amount of protection he needed in the contract and 
through insurance coverage.

28. The United States expressed the view that the 
phrase "specified goods from one port to another where 
the goods are to be delivered" should be deleted since 
it cast doubt on whether the definition of "contract of 
carriage" covered instances where the goods were not 
"specified" or were to be transported by the carrier be 
yond the port of discharge.

29. Canada proposed that in the definition the term 
"port" be replaced by "place", and the Netherlands that 
"port" be replaced by "port or place". The Netherlands 
stated that the modification it proposed was intended to 
ensure that the definition of "contract of carriage" cov 
ered those cases where, although the main part of the 
performance under the contract took place on sea, some 
part of the performance was to occur on inland water 
ways.

30. Canada, the Philippines and the United King 
dom proposed that the phrase "where the goods are to 
be delivered" should be deleted. The United Kingdom 
held that the phrase was superfluous, while the Philip 
pines observed that a "contract of carriage" may have 
as its object the exposition, rather than the delivery of 
goods.

31. INSA favoured replacement of the term "ship 
per" by the term "cargo disponent", since it was not 
always the shipper who concluded the contract of car 
riage.7

Drafting suggestions
32. Suggestions of a drafting nature were made by 

Canada and the Philippines.

Article 1, paragraph 6
Definitions oj "bill of lading"
33. Canada stated that the definition of "bill of 

lading" should show that the bul of lading served at 
the same time as a receipt for goods shipped, as a docu 
ment of title and as evidence of the contract of carriage 
in the absence of a formal contract of carriage. Accord 
ingly, and to stress that the contract of carriage and the 
bill of lading were different, Canada suggested the fol 
lowing definition:

" 'Bill of lading' means a document of title, a re 
ceipt for goods and a document which evidences the 
contract of carriage."
34. The United States noted that the present defini 

tion might exclude a straight bill of lading, which was 
a non-negotiable document that did not have to be 
surrendered upon delivery of the goods. The United 
States proposed the following definition to ensure that 
it covered straight bills of lading:

" 'Bill of lading' means a document which evi 
dences a contract for the carriage of goods by sea 
and the taking over or loading of the goods by the 
carrier, and by which the carrier undertakes to deliver 
the goods. The bill of lading may include a condition 
to deliver only against a surrender of the document. 
A provision in the document that the goods are to

be delivered to the order of a named person, or to 
order, or to bearer, constitutes such a condition."8
35. The Philippines proposed that, at the end of 

the first sentence of the paragraph, the words "against 
surrender of the document" be replaced by the words 
"to the consignee", since in cases when the bill of lading 
was lost the carrier may deliver the goods to the con 
signee against a signed receipt and/or against a bond 
indemnifying the carrier for any possible liability for 
wrongful delivery.

Article 2. Scope of application
1. The two main questions dealt with in the com 

ments on this article were:
(a) The scope of application of the new conven 

tion, and
(6) Whether parties should have the power to ex 

clude its applicability in appropriate cases.

(a) Scope of application 
(i) Summary of comments
2. Many respondents approved of the scope of ap 

plication as currently defined by this article. However, 
some respondents noted that to restrict the application 
of the new convention to carriage of goods "between 
ports" might make the convention inapplicable in cases 
where the carriage of goods began or ended at a place 
other than a port, e.g. when multimodal transport was 
involved. The majority of respondents who commented 
on the exclusion of charter-parties from the scope of 
application of the draft convention approved such ex 
clusion, and suggested the addition of language de 
signed to ensure that the draft convention would not 
apply to a bill of lading issued by a carrier pursuant 
to a charter-party when the holder of such a bill of 
lading was either the charterer or an agent of the 
charterer.

(\\) Specific comments
3. Hungary and IUMI approved the scope of ap 

plication of the draft convention as defined in article 2 
for the following reasons:

(à) The scope of application is wider than that of 
the Brussels Convention of 1924 and is clearly defined 
(Hungary) ;

(b) The criteria regulating the scope of application 
conform in principle with those employed in other in 
ternational transport conventions (IUMI).

4. Canada stated that in general,
(i) It was opposed to a broadening of the scope 

of application of the convention into areas 
of national jurisdiction;

(ii) The convention should apply to the carriage 
of all goods by sea; and

(iii) The word "port" should be replaced by the 
word "place" wherever it appeared in the ar 
ticle.

i See also the discussion of comments by INSA at para. 10 
above.

8 As an alternative, the United States proposed leaving the 
definition of "bill of lading" as it now reads but making it 
clear in the record that a straight bill of lading was "a docu 
ment other than a bill of lading [issued] to evidence a contract 
of carriage" covered by article 18 of the draft convention.
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5. IUMI noted that the Convention would be given 
the scope of application defined by article 2 only in the 
courts of States parties to the Convention; the courts 
of non-Contracting States would not be bound by the 
provisions of the Convention.

6. Japan observed that the scope of application of 
the draft Convention was wider than that of the Brussels 
Convention of 1924 as modified by the Brussels Pro 
tocol of 1968. Conflicts of application could therefore 
arise between a State party to the new convention and 
a State party to the Brussels Convention of 1924 as 
modified by the Protocol of 1968. It suggested that ap 
propriate provisions should be included in the final 
clauses of the new Convention to eliminate such con 
flicts.

(b) Power to exclude the Convention 
(i) Summary of comments
7. Some respondents accepted the mandatory ap 

plication of the Convention under this article to all 
contracts for the carriage of goods by sea. Others ex 
pressed the view that the Convention should manda- 
torily apply only where a bill of lading or other docu 
ment of title was issued; if no bill of lading was issued, 
the parties should be given the power to exclude the 
application of the Convention under specified circum 
stances.

(ii) Specific comments
8. Japan, the United Kingdom and ICS expressed 

the view that the mandatory application of the Con 
vention to all contracts for the carriage of goods by sea 
was undesirable. They noted that there were cases, such 
as volume contracts, shipments of goods of no com 
mercial value and of special or experimental cargoes, 
where the shipper neither needed nor desired the pro 
tection afforded by the Convention, and where it would 
be appropriate to allow parties to exclude the applica 
tion of the Convention. The United Kingdom and ICS 
suggested that this result might be achieved by:

(i) The addition to this article of paragraph (a) 
set forth below (the United Kingdom) ;

(ii) The addition to this article of both paragraphs 
(a) and (b) set forth below (ICS) :

"(a) Where a bill of lading or similar document 
of title is not issued, the parties may expressly agree 
that the Convention shall not apply, provided that a 
document evidencing the contract is issued and a 
statement of the stipulation is endorsed on such docu 
ment and signed by the shipper."

"(b) For the purposes of this article, contracts 
for the carriage of certain quantity of goods over a 
certain period of time shall be deemed to be charter- 
parties."

Article 2, paragraph 1
Introductory clause of the paragraph
9. Finland and Hungary approved the application 

of the Convention to all contracts for the carriage of 
goods by sea, including contracts which were not evi 
denced by bills of lading.

10. Australia stated that the provisions regarding 
the scope of application should be clarified to ensure

that the Convention applied to the sea-leg of a multi- 
modal transport of cargo, and not merely to conven 
tional port to port carriage.

11. Canada suggested that the opening words of 
this paragraph should be redrafted as follows:

"This Convention shall apply to all contracts of 
carriage by water between places in two different 
states if..."
12. The Philippines suggested the deletion of the 

word "two", since carriage of goods by sea may involve 
ports in more than two States.

Subparagraph (c)
13. Canada considered this subparagraph unneces 

sary in the light of subparagraph (b) of this article and 
suggested its deletion.

Subparagraphs (d) and (e)
14. In conformity with its proposal that "contract 

of carriage" be defined in article 1, paragraph 5 as a 
contract evidenced by a bill of lading, Canada suggested 
that:

(i) The words "or other document evidencing the 
contract of carriage" be deleted from subpara- 
graphs (¿  and (e) of this paragraph. Under the 
Canadian proposal the bill of lading would be 
the primary document evidencing the contract 
of carriage, and the terms in the bill of lading 
would prevail over any contradictory terms 
found in other documents of transport (e.g., 
mates receipts and dock receipts).

(ii) Subparagraph (e) should be redrafted as fol 
lows:

"(e) The bill of lading provides that this Con 
vention or the legislation of any State giving effect 
to it are to govern the contract of carriage."
15. The Federal Republic of Germany proposed 

that subparagraph (d) be deleted. Since the Convention 
applied to all contracts for the carriage of goods by sea, 
irrespective of whether a bill of lading or other docu 
ment evidencing the contract of carriage was issued, 
the applicability of the Convention should not depend 
on the place where a bill of lading or other document 
evidencing a contract of carriage was issued.

Drafting suggestion
16. A suggestion of a drafting nature, affecting 

only the French text of article 2, paragraph 1, was made 
by France.

Article 2, paragraph 2
17. Czechoslovakia proposed that the term "actual 

carrier" should be added after "carrier" since, under 
the definitions contained in article 1, the term "carrier" 
did not cover the "actual carrier".

18. Canada observed that, if the nationality of the 
ship and of the persons listed in paragraph 1 had no 
relevance to the applicability of that paragraph, such 
nationality should also have no relevance to the ap 
plicability of any of the other provisions of the draft 
convention. Since this paragraph might be considered 
as suggesting that nationality was a factor in determining 
the applicability of other provisions of the draft con 
vention, Canada proposed that it should be deleted.
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Article 2, paragraph 3
19. Canada stated that this paragraph was accept 

able.
20. INSA proposed that this paragraph should be 

deleted because:
(a) It was clear that a State would have the power 

conferred by the paragraph even if the paragraph were 
deleted, and

(b) It was inappropriate to include it in a draft 
Convention which regulated the international, com 
mercial carriage of goods by sea.
Article 2, paragraph 4

Exclusion of the charterer and his agents from the 
scope of the term "holder of the bill of lading"
21. the Byelorussian SSR, the Netherlands, the 

USSR and ICS proposed that the second sentence of 
this paragraph should be modified to exclude expressly 
the application of the draft Convention to a bill of 
lading issued by a carrier pursuant to a charter-party 
where the holder of the bill of lading was the charterer. 
It was noted that in such a case the bill of lading did 
not govern the relations between charterer and carrier 
(Netherlands), and might be issued only as a receipt 
under the charter-party (ICS). It was proposed that the 
following words should be added at the end of the 
second sentence of the paragraph to secure this result:

(a) "Not being the charterer" (Netherlands and 
ICS).

(b) "Unless such holder is a charterer" (Byelorus 
sian SSR).

(c) "If he (the holder of the bill of lading) is not 
the charterer" (USSR).

22. France observed that the term "holder of the 
bill of lading" should not cover the charterer or his 
agents and proposed that this term should be replaced 
by the term "third party holding in good faith".

Other comments
23. The German Democratic Republic observed 

that while the title of the draft convention suggested 
that it applied to all carriage of goods by sea, charter- 
parties were expressly excluded by this paragraph from 
its scope of application. The German Democratic Re 
public suggested that this inconsistency should be elim 
inated by bringing charter-parties within the scope of 
application of the draft convention.

24. Canada noted that the term charter-party was 
not defined. The Federal Republic of Germany pro 
posed that the language of the first sentence of the 
paragraph might be modified to incorporate a definition 
of a charter-party as follows:

"The provisions of this Convention shall not be 
applicable to contracts by which the carrier assumes 
the obligation to let the carrying capacity of a dis 
tinct vessel wholly or partially for a distinct time 
(time-charter) or for one or several distinct voyages 
(voyage-charter )at the disposal of the shipper."

25. Canada observed that it was not unknown for 
the charterer to be also the shipper and the consignee, 
and this created conflict of interest situations.

26. France expressed concern that the present word 
ing of paragraph 4 could lead to the result that, by 
means of an endorsement of a bill of lading issued 
pursuant to a charter-party in favour of an agent of a 
shipper, the provisions of the charter-party could be 
made not subject to challenge.

Article 3. Interpretation of the Convention
1. Canada noted that this article was modelled on 

article 7 of the Convention on the Limitation Period 
in the International Sale of Goods and stated that it 
had no objection to the inclusion of this article.

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility 
Article as a whole

1. The chief issue which concerned the respondents 
who commented on this article was whether the exten 
sion under this article of the period of responsibility of 
the carrier for the goods beyond the period of responsi 
bility specified under the Brussels Convention of 1924 
was justified. Most respondents approved of this exten 
sion. However, the view was also expressed that the 
exact points of time at which carrier responsibility be 
gan and ended under this article needed clarification.

2. It was also observed that provisions should be 
added to the article relieving the carrier of responsibility 
during any period of time when, at the port of loading, 
he was legally required to place the goods in the custody 
of a third person (e.g. an authority certifying weight 
or quality).

3. Finland, the German Democratic Republic, Hun 
gary, Sweden, CMI and IUMI approyed of the exten 
sion of the period of carrier responsibility under this 
article as compared with the period under article 1 (e) 
of the Brussels Convention of 1924. The following 
reasons were given:

(a) The extended period of responsibility con 
formed with the period of responsibility stipulated under 
international conventions dealing with the carriage of 
goods by other means of transport (Hungary and CMI) 
and with the practice developing in certain liner trades 
(IUMI);

(b) The period of responsibility established in the 
Brussels Convention of 1942 had adverse consequences 
for the shipper, since damage to goods often took place 
when the goods were in the charge of the carrier before 
their loading or after their discharge (German Demo 
cratic Republic and Hungary) ;

(c) In the liner trade in particular, goods were 
often in the charge of the carrier before loading or after 
discharge, and there was at present considerable un 
certainty regarding the extent of carrier liability for loss 
or damage occurring during these periods (CMI);

(d) Such extension accorded with a suggestion 
made in the resolution on bills of lading adopted at 
the second session of the UNCTAD Working Group on 
International Shipping Legislation (Czechoslovakia).

4. ICS expressed disagreement with the extension 
of the period of carrier responsibility on the following 
grounds:
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(a) The extension of the period of carrier respon 
sibility would result in insurance being taken out by 
the carrier, and not by the cargo owner as under the 
Brussels Convention of 1924, against the risks incurred 
during the additional periods of carrier responsibility. 
This transfer of the insurance burden would lead to 
increased transportation costs and would adversely 
affect the interests of the cargo owner;0

(fc) The change in the period of responsibility 
would result hi a state of uncertainty as to the extent of 
carrier liability, leading to expensive litigation;

(c) As a result of the state of uncertainty as to the 
extent of carrier liability, a prudent cargo-owner would 
continue to insure his goods as if the period of carrier 
responsibility under the Brussels Convention of 1924 
remained in force. Since the carrier would also take 
out insurance for the additional periods during which 
he was made responsible under this article, the goods 
would be doubly insured, and this would lead to in 
creased transport costs.

5. Canada approved of the fact that under this ar 
ticle the carrier was denied the power to vary his pe 
riod of responsibility.

Drafting suggestion
6. The Philippines made a drafting proposal regard 

ing the title of mis article.

Article 4, paragraphs 1 and 2
7. The United States, CMI and ICS noted that un 

der paragraph 1 and 2 the carrier was responsible for 
the entire period that elapsed between his first taking 
over the goods and their delivery. In relation to delivery, 
it was noted that, if the law or regulations applicable 
at the port of discharge required that the goods be 
handed over to an authority or other third party, the 
responsibility of the carrier would, under subpara- 
graph 2 (c), terminate upon the handing over of the 
goods to such authority or other third party. However, 
the article did not relieve the carrier from responsibility 
if, in the course of loading, the law or regulations ap 
plicable at the port of loading required that the goods 
be handed over to such an authority or other third 
party for some purpose (e.g. for checking their weight 
or quantity).

8. The following proposals were made for modi 
fying the introductory language of paragraph 2 so as to 
relieve the carrier from responsibility for the period 
during which the goods were in the custody of such 
third party.

( ) "For the purpose of paragraph 1 of this ar 
ticle, the carrier shall be deemed to be in charge of 
the goods from the time the carrier has taken over the 
goods from the shipper or any third party, including 
an authority having custody or control of the goods, 
until the time the carrier has delivered the goods:" (the 
United States).

(b) "For the purpose of paragraph 1 the carrier 
shall be presumed, in the absence of evidence to the 
contrary, to be in charge of the goods from the time he

» For a fuller explanation of the possible adverse effects of 
a transfer of the insurance burden, see the analysis of com 
ments on this issue under article 5.

has taken them into his custody within the port area 
until he has delivered them:" (ICS).

9. The Byelorussian SSR and the USSR observed 
that the words "at the port of loading" appearing in 
paragraph 1 created uncertainty as to the period of 
carrier responsibility in cases where the carrier had 
taken over the goods not at the port of loading, but at 
some other place (e.g. inland) or at a port of trans 
shipment. They proposed that this uncertainty could be 
removed by deleting the words "at the port of loading, 
during the carriage and at the port of discharge" from 
paragraph 1, leaving the period in which the goods are 
in the charge of the carrier to be defined solely by 
paragraph 2.

10. The United Kingdom stated that subparagraph 2 
(a) did not adequately provide for cases where the 
carrier had undertaken to deliver the goods outside 
the port of discharge. Under the present wording, it 
was uncertain whether the draft convention regulated 
the 'liability of the carrier during transit from the port 
of discharge to the place of final delivery. In order to 
avoid the possibility of conflict with other transport 
conventions which might also apply to this stage of the 
transit, and to grant the parties the power to agree as 
to the extent of liability, the United Kingdom proposed 
the following modification to subparagraph (a) :

"(a) By handing over the goods to the con 
signee at the port of discharge. Where the goods are 
handed over to the consignee outside the port of 
discharge delivery shall be deemed to have taken 
place at the port of discharge."

11. Canada proposed that the provisions of para 
graphs 1 and 2 could be clarified or amplified as fol 
lows:

(a) The commencement of the period of carrier 
responsibility could be clarified by adopting the follow 
ing as the introductory language of paragraph 2:

"For the purposes of paragraph 1 of this article, 
a carrier shall be deemed to be in control of the goods 
from the time he takes possession of the goods until 
he has delivered the goods:";
(6) Subparagraph 2 (b) should be clarified by 

defining delivery, in the cases therein mentioned, in 
more specific terms. Under its present wording, the 
subparagraph would permit the insertion of terms in the 
contract overriding subparagraph (a) by defining de 
livery in terms other than the handing over of goods to 
the consignee;

(c) The words "this paragraph applies mutatis 
mutandis to the receipt of the goods by the carrier" 
should be added to paragraph 2.

Article 4, paragraph 3
12. Canada proposed that the meaning given un 

der this paragraph to the terms "carrier" and "con 
signee" should be modified by redrafting the paragraph 
as follows:

"In paragraphs 1 and 2 of this article, reference 
to the carrier or the consignee shall include the ser 
vant or agent of the carrier or consignee, respec 
tively."
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Article 5. General rules (on the liability of the carrier) 
Article as a whole

1. Respondents were agreed that article 5, which 
lays down the basic rules regarding the liability of the 
carrier, constituted the most important change from 
the provisions of the Brussels Convention of 1924 
covering this issue.

Support for article 5
2. Several respondents while not addressing them 

selves specifically to article 5, noted that the draft con 
vention was an acceptable and workable compromise 
that took into account the interests of both shippers 
and carriers, and the technological advances in the 
carriage of goods by sea (Austria, Czechoslovakia, 
German Democratic Republic, Norway and United 
States).

3. Several respondents stated that they accepted the 
compromise that article 5 represented as to the alloca 
tion of the risks of carriage and the burden of proof 
between the carrier and the cargo interests, since they 
recognized that the draft convention could only attain 
wide acceptance by means of such a carefully worked 
out compromise (Denmark, Finland, Hungary and 
Sweden).

4. It was noted that the rules on carrier liability 
in article 5 were in closer harmony with the interna 
tional legal r gimes established for other international 
modes of transport than the provisions in the Brussels 
Convention of 1924 had been, and that therefore the 
adoption of article 5 would facilitate the development 
of uniform rules for international multimodal transport 
(Federal Republic of Germany, Sweden and CMI/ICC 
Working Group).

5. Several respondents expressed their support for 
the general principle for burden of proof in article 5, 
whereby the carrier, unless he presented evidence to 
the contrary, was presumed to be liable for loss of or 
damage to the goods in his charge, as well as for delay 
in delivery (France, Hungary and Mexico).

6. Nevertheless, certain concerns were voiced by 
some of the respondents supporting article 5 regarding 
particular effects of the compromise:

(a) Denmark noted that a heavier burden would 
now be placed on carriers;

(b) Finland noted that article 5 would lead to in 
creased insurance by carriers against liability (Protec 
tion and Indemnity insurance) and that there was no 
P and I insurance industry in Finland;

(c) Sweden noted that it favoured the compromise 
incorporated in article 5, even though it was likely to 
result in an over-all ulerease in transportation costs in 
the range of 0.5 per cent to 1 per cent of the freight 
charges.

7. Australia noted its reservation in respect of the 
provisions of article 5, since it was in the process of 
examining the economic consequences of these pro 
visions.

Criticisms of article 5
8. There was virtual unanimity, even among re 

spondents criticizing the allocation of the risks of car 
riage between the carrier and cargo interests in article 5,

that the long list of exemptions from liability in article 4, 
paragraph 2 of the Brussels Convention of 1924 need 
not be retained, and that, in particular, the defence of 
fault "in the management of the ship" could be deleted. 
Only IUMI favoured the retention without change of 
the allocation of risks as contained in the Brussels Con 
vention of 1924.10 The CMI/ICC Working Group stated 
that it opposed the increased allocation of the risks 
of sea transport to the carrier under article 5, unless 
it was clear that the draft convention would be as 
widely ratified as the Brussels Convention of 1924, 
since otherwise there would be forum shopping and 
recurrent disputes concerning jurisdiction and applicable 
law. Criticisms directed at specific points in the legal 
r gime established by article 5 are discussed at para 
graphs 9 through 17 below.

A. Defence of "error in navigation"
9. Several Governments and organizations advo 

cated that article 5 retain for the carrier the exemption 
from liability based on "error in navigation", found in 
article 4, paragraph 2 (a) of the Brussels Convention of 
1924 (Belgium, Netherlands, United Kingdom, USSR, 
CMI, CMI/ICC Working Group, ICS and INSA). 
They noted that their concern extended only to "errors 
in navigation" taken in a strict sense and that they did 
not favour retention of the more general defence of 
"error in the management of the ship". The Federal 
Republic of Germany and Japan stated that deletion of 
the traditional defences, such as "error in navigation" 
and "fire", should be re-examined carefully, particularly 
with a view to ascertaining that no increase would re 
sult in the over-all transportation costs borne by ship 
pers.

10. The United Kingdom, the USSR, ICS11 and 
INSA proposed draft texts, to be incorporated in ar 
ticle 5, preserving for carriers the defence of "error in 
navigation":

(a) The United Kingdom proposed the addition 
to article 5 of the following new paragraph 2 bis:

"Notwithstanding the provisions of paragraph 1, 
provided the carrier has taken all measures that could 
reasonably be required he shall not be liable for loss, 
damage or expense resulting from errors in naviga 
tion";
(fc) The USSR proposed that article 5 should re 

tain the exemption for "error in navigation" by em 
ploying the following language:

"The carrier shall be relieved of liability for loss 
of or damage to goods or delay in delivery if he 
proves that they have been caused by an 'error in 
navigation'.";
(c) INSA proposed that article j be redrafted so 

that it would provide for
"... Exoneration of the carrier from liability for the 
loss of, or damage to, the goods or delay in their 
delivery resulting from errors in navigation, unless

10 The position of IUMI is set forth in detail in a brochure 
entitled "The Essential Role of Marine Cargo Insurance in 
Foreign Trade" published by ,IUMI in October 1975.

11 The draft text by ICS, reproduced at para. 12, below, was 
also designed to retain the defence of "fire" as found in the 
Brussels Convention of 1924 and to ease the general, burden 
of proof placed on carriers.
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it is proved that such loss of, or damage to, the goods 
or delay in their delivery resulted from the fault of 
the carrier himself."
B. Defence of "fire"
11. Belgium, the Federal Republic of Germany, the 

Netherlands, CMI, CMI/ICC Working Group and ICS 
favoured retention of the "fire defence" found in ar 
ticle 4, paragraph 2 (b) of the Brussels Convention of 
1924, whereby the carrier was exonerated from liability 
if the loss or damage arose from "fire, unless caused 
by the actual fault or privity of the carrier". These 
respondents expressed concern over the increased bur 
den of risk placed on carriers as a consequence of the 
modified defence of "fire" in article 5, paragraph 4 of 
the draft Convention.

12. ICS proposed that the following text should re 
place article 5, paragraph 1, in order to preserve for 
carriers the traditional defences of "error in navigation" 
and "fire", as well as to ease the burden of proof placed 
on carriers:

"1. The carrier shall be liable for loss, damage 
or expense resulting from loss or damage to the 
goods, if the occurrence which caused the loss or 
damage took place while the goods were in his charge, 
as defined in article 4, and was due to the negligence 
of the carrier, his servants or agents.

"Negligence of the carrier or his servants or agents 
shall be presumed unless the contrary is proved if 
the damage or loss arose from or in connexion with 
shipwreck, collision, stranding or explosion or from 
defect in the ship.

"2. Notwithstanding the provisions of paragraph 1 
of this article the carrier shall not be responsible for 
loss, damage or expense resulting from any neglect 
or default in the navigation of the ship, or from fire, 
unless it is proved that the ocurrence giving arise to 
such loss, or damage, or expense has been caused 
by the actual fault or privity of the carrier."

C. Delay in delivery
13. ICS and IUMI expressed their opposition to 

the provisions in article 5 holding carriers liable for 
losses, damages and expenses due to delay in delivery. 
IUMI argued that the establishment of mandatory (i.e. 
non-contractual) liability of carriers for delay would 
lead to considerable litigation, because of the vagueness 
of the definition of "delay in delivery" in article 5, 
paragraph 2, i.e. non-delivery "within the time which 
it would be reasonable to require of a diligent carrier, 
having regard to the circumstances of the case" and 
the difficulty of deciding on the kinds of damages re 
sulting from delay for which the carrier is to be held 
liable.

14. It may be noted that the redraft of article 5, 
paargraph 1, proposed by ICS and reproduced at para 
graph 12, above, calls for the deletion of all references 
to "delay in delivery" in article 5, including the deletion 
of the present article 5, paragraph 2, defining the term 
"delay in delivery".

D. Burden of proof placed on carriers
15. Some respondents voiced their concern that the 

general burden of proof rule in article 5, presuming the 
liability of the carrier unless evidence to the contrary

was provided, tended toward the imposition of strict 
liability on the carrier and that the test in article 5, 
paragraph 1 for determining whether the carrier met 
his burden (".. . unless the carrier proves that he, his 
servants and agents took all measures that could reason 
ably be required to avoid the occurrence and its con 
sequences") would probably give rise to a great deal 
of litigation (CMI, ICS, INSA, IUMI and OCTI).

16. CMI proposed that if article 5 were adopted, 
an express provision should be added stating that car 
rier liability would only be based on fault or negligence. 
ICS proposed a redraft of paragraph 1 of article 5, 
modifying the substance of the burden of proof rule, 
as well as stating that carrier liability was based on 
negligence and preserving for the carrier the defences 
of "error in navigation" and "fire". 12

17. INSA and OCTI accepted the basis for the 
burden of proof rule found in article 5, i.e. that to 
be exonerated from liability the carrier must prove that 
he, his servants and agents had not been negligent. 
However, in their view, the focus of the rule should be 
on whether the carrier, his servants and agents took 
all reasonably required measures "to avoid the loss, 
damage or expense", since this was what the carrier 
would be held liable for if he failed to carry his burden 
of proof. For this reason, INSA proposed that the clause 
describing the burden of proof placed on the carrier 
should read "unless the carrier proves that he, his ser 
vants or agents took all measures that could reasonably 
be required to avoid such loss, damage or expense", 
noting that this wording was modelled on articles 18 
and 20 of the Warsaw Convention of 1929. Similarly, 
OCTI proposed that the following sentence be added to 
article 5, paragraph 1:

"The carrier shall be relieved of his liability if 
he proves that he, his servants and agents took all 
measures that could reasonably be required to avoid 
the loss, damage or expense."

 . Possible harmful consequences
18. Critics of article 5, while noting that precise 

economic and statistical data would only become avail 
able after the convention had been in force for some 
time, stated that adoption of article 5 would be likely 
to lead to some or all of the following consequences:

(a) The increased liability imposed on carriers 
would force them to take out increased liability insur 
ance (P and I insurance), which would be reflected 
in increased freight costs (Germany, Federal Republic 
of, Japan, Netherlands, United Kingdom, USSR, CMI, 
ICS, INSA and IUMI);

(b) Total transportation costs of shippers would 
increase, as cargo insurance rates would decrease only 
to a considerably lesser extent than the increase in the 
rates for the carrier's liability insurance, because of the 
cost of recovery actions against the carrier or his liability 
insurer and the legal uncertainties resulting from the 
reallocation of risks between carriers and cargo interests 
(Germany, Federal Republic of, Japan, Netherlands, 
Sweden, United Kingdom, CMI, CMI/ICC Working 
Group, ICS and IUMI);

12 The text of this proposal by ICS is reproduced at para. 12 
above.
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(c) Cargo interests would still take out cargo in 
surance as they preferred to deal with and be reim 
bursed by their own insurers directly (Germany, Fed 
eral Republic of, Netherlands, Sweden and United 
Kingdom) or for complete protection "warehouse to 
warehouse" (IUMI);

(d) Under article 5 the shipper was in effect obli 
gated to take out insurance coverage through the car 
rier, because the carrier would protect himself against 
his increased liability through additional liability in 
surance, the cost of which he would include in the 
freight charge; it would be preferable if the shipper 
could decide whether to take out cargo insurance and 
if yes, how much coverage, at what cost and from 
which cargo insurer (Belgium, Germany, Federal Re 
public of, Netherlands, United Kingdom, and CMI/ICC 
Working Group) ;

(e) Article 5 would not, by removing e.g. the de 
fence of "error in navigation", cause carriers to be more 
careful in their handling of cargo, as the danger of loss 
or damage to the carrier's own property was already a 
sufficient deterrent (Netherlands, CMI/ICC Working 
Group and ICS);

(/) The shift from cargo insurance to liability in 
surance of carriers was likely to hurt the nascent cargo 
insurance industries in many countries, particularly since 
carrier liability insurance was concentrated in a small 
number of maritime countries (Germany, Federal Re 
public of, Netherlands, United Kingdom, CMI and 
ICS);

(g) Article 5 did not take into account the special 
conditions of carriage of goods by sea, i.e. the operation 
of ships without continuous effective control by the 
shipowner over the captain, the crew and others servic 
ing the ship (Belgium, Japan and INSA).

Proposed additions to article 5
19. Canada suggested that the convention provide 

that the rights and liabilities of carriers also be extended 
to their servants and agents. The German Democratic 
Republic proposed that a general rule be added making 
carriers liable for the acts and omissions of their ser 
vants and agents.

20. Canada noted that it had no objection to the 
expanded definition of the term "goods" in article 1, 
paragraph 4 of the draft convention, which included 
"live animals". Canada was of the view, however, "that 
the carrier be required to provide a proper ship and to 
exercise proper care for the goods".

Article 5, paragraph 1
21. Most comments directed specifically at the pro 

visions contained in this paragraph were concerned with 
the following issues:

(a) Use of the terms "loss, damage or expense" 
to describe the extent of carrier liability;

(b) The provision that "the carrier shall be lia 
ble... if the occurrence which caused the loss, dam 
age or delay took place while the goods were in his 
charge...";

(c) The particular problems connected with the 
imposition of carrier liability for "delay in delivery".

Kinds of damage for which carrier is liable
22. Several respondents noted that practical difficul 

ties were likely to arise, on account of the terminology 
employed and the distinctions drawn, from the phrase 
"the carrier shall be liable for loss, damage or expense 
resulting from loss of or damage to the goods, as well 
as from delay in delivery,. . ." (Belgium, Canada, 
Netherlands, United Kingdom).

23. The United Kingdom observed that the distinc 
tion drawn between carrier liability for loss of or dam 
age to the goods and for delay in delivery (in article 5, 
paragraph 1, and in alternatives B, D and E in article 6) 
would complicate both the settlement of claims and 
recovery actions.

24. In order to establish a uniform terminology 
for the convention and to clarify that carrier liability ex 
tended both to physical loss of or damage to the goods 
and to any consequential financial loss, Canada sug 
gested that the phrase at the beginning of paragraph 1 
be recast as follows: "the carrier shall be liable for loss 
of or damage to the goods as well as expense arising 
from such loss or damage .. ,"13

25. With a view to preserving the terminology em 
ployed in the Brussels Convention of 1924 and con 
forming to the corresponding provisions in other inter 
national transport conventions, Belgium proposed that 
paragraph 1 of article 5 should commence: "The carrier 
shall be liable for any loss or damage to the goods and 
for any harm (loss, damage or expense) resulting from 
delay in delivery. .  1* Similarly, the Netherlands pro 
posed the following language based on article 17 of the 
CMR Convention: "The carrier shall be liable for loss 
of or damage to the goods as well as for delay in 
delivery...".

Carrier liable if occurrence causing the loss, damage 
or delay took place while goods were in his charge
26. Canada, INSA and OCTI expressed doubts re 

garding the provision in paragraph 1 of article 5 mak 
ing the carrier liable "if the occurrence which caused 
the loss, damage or delay took place while the goods 
were in his charge". It was noted that sometimes it 
would prove difficult to determine when a particular 
occurrence took place, or which one of a number of 
occurrences "caused the loss, damage or delay".

27. INSA proposed that the reference to "the oc 
currence which caused the loss, damage or delay" be 
deleted, so that only the time at which the loss, damage 
or expense was incurred would be relevant. Accordingly, 
INSA proposed that article 5, paragraph 1 commence 
as follows:

"The carrier shall be liable for loss, damage or 
expense resulting from the loss of or damage to the 
goods, as well as from delay in delivery which took 
place while the goods were in his charge.. ."1 

13 Canada also suggested, inter alia, that carrier liability 
for "delay in delivery" be dealt with in a separate paragraph; 
see discussion and draft proposed by Canada at para. 31, 
below.

14 Belgium also suggested a consequential drafting change 
in the French text of the paragraph.

16 INSA further proposed an amendment of article 5, para. 1 
as to the burden of proof placed on carriers in order to exoner 
ate themselves from liability. See the discussion above on 
article 5 as a whole, at para. 17.
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28. Canada also proposed the elimination, in ar 
ticle 5, pargraph 1, of the reference to "the occurrence 
which caused the loss, damage or delay", but proposed 
further that the time at which loss, damage or expense 
was incurred should be relevant only in cases where 
there was loss of or damage to the goods:

"The carrier shall be liable for loss of or damage 
to the goods as well as expense arising from such 
loss or damage if such loss or damage occurred while 
the goods were in his control.. ." le

29. OCTI was of the view that the reference in 
article 5, paragraph 1 to "the occurrence which caused 
the loss, damage or delay" should be limited to instances 
of loss of or damage to the goods. OCTI stated that 
otherwise cargo interests would have serious practical 
problems in trying to establish the particular "occur 
rence" that caused a delay in delivery. Furthermore, 
in cases where the delay in delivery was caused by an 
occurrence prior to the time the carrier took charge of 
the goods, the carrier could still exonerate himself from 
liability by showing that he, his servants and agents 
had taken all reasonably required preventive measures.

30. Since, in most cases, where goods are lost or 
damaged during their transport, the occurrence causing 
such loss or damage also takes place in the course of 
such transport, OCTI further proposed that a presump 
tion to this effect be incorporated in a new paragraph 2 
of article 5. OCTI explained that in the rare case where 
the occurrence causing the loss of or damage to the 
goods did not take place during the carriage, it was 
reasonable to place the burden of proving this fact 
(i.e. to rebut the above presumption) on the carrier 
rather than on the cargo interests who were not in a 
position to know the details of the carriage. The draft 
text proposed by OCTI reads as follows:

"1. The carrier shall be liable for loss, damage 
or expense resulting from loss of or damage to goods, 
if the occurrence which caused the loss or damage 
took place while the goods were in his charge as 
defined in article 4; he shall also be liable for loss, 
damage or expense resulting from delay in delivery.

" 17

"2. When it is proved that the loss (of) or dam 
age to the goods occurred during carriage, it may be 
presumed, failing proof to the contrary, that the oc 
currence which caused the loss or damage took place 
while the goods were in the charge of the carrier as 
defined in article 4."18

19 Canada further proposed that liability for delay in delivery 
be dealt with in a separate paragraph and that the time at 
which the delay took place should not as such be decisive in 
the determination of carrier liability for delay in delivery. 
See the discussion at para. 31 below.

IT OCTI further proposed at this point an amendment of 
article 5, para. 1, as to the burden of proof placed on carriers 
in order to exonerate themselves from liability. See the discus 
sion above on article 5 as a whole, at para. 17.

is OCTI proposed the following prima facie evidence rule 
as an alternative, in case its suggestion, discussed at para. 29 
above, were not adopted:

"When it is proved that the loss (of) or damage to the 
goods occurred during the carriage or that there was a delay 
in a delivery, it may be presumed, failing proof to the con 
trary, that the occurrence which caused the loss, damage 
or delay took place while the goods were in the charge of 
the carrier as defined in article 4."

Carrier liability for delay in delivery
31. Canada proposed that the liability of carriers 

for delay in delivery should be dealt with in a separate 
paragraph of article 5, specifying the types of damage 
resulting from delay in delivery for which carriers would 
be held liable and laying down a special rule for the 
exoneration of carriers from liability:

"2. The carrier shall be liable for delay in de 
livery of the goods as well as expense arising from 
such delay unless the carrier proves that he took all 
measures reasonably necessary to avoid the delay".
32. CMI, while favouring the imposition of carrier 

liability for delay in delivery, stated that compensation 
on this ground should be limited to direct and reason 
able losses that the carrier could reasonably have fore 
seen at the time he concluded the contract of carriage. 
IUMI, opposed to the creation of carrier liability for 
delay in delivery, noted that if such liability were in 
cluded in the new convention, it should be limited to 
losses that the carrier could reasonably foresee as prob 
able consequences of the delay in delivery.

Other comments
33. Austria noted expressly its support for the gen 

eral burden of proof rule contained in this paragraph.
34. Canada and Sierra Leone noted that if the def 

inition of "carrier" in article 1, paragraph 1, encom 
passed the servants and agents of the carrier, then there 
was no need to refer to them in article 5, paragraph I. 10

Drafting suggestions
35. Suggestions of a drafting nature were made by 

Canada, and by OCTI affecting only the French text 
of this paragraph.
Article 5, paragraph 2

36. Canada proposed that this paragraph should be 
redrafted so as to clarify whether or not it encompassed 
frustration of the contract of carriage by an extended 
delay in the delivery of the goods, and so as to add a 
special rule covering cases where the location of the 
delayed goods was known.

37. Canada and IUMI expressed their concern that 
the definition of "delay in delivery" in terms of non 
delivery "within the time which it would be reasonable 
to require of a diligent carrier, having regard to the 
circumstances of the case", would, in the absence of an 
agreement in writing regarding the time of delivery, lead 
to litigation. Canada proposed the following new text 
for this paragraph:

"3. For the purpose of paragraph 220 of this ar 
ticle, delay in delivery occurs when the goods have 
not been delivered at the place of discharge in ac 
cordance with the provisions of the contract of car 
riage within the time specified therein."
38. INS A stated that this paragraph should make 

it clear that the carrier was permitted to call at ports

19 It may be noted that Canada advocated the addition of 
a general rule to the convention whereby the rights and liabil 
ities of carriers were also extended to their servants and agents 
(see discussion above of proposed additions to article 5, at 
para. 20).

20 This reference is to the new paragraph proposed by Canada 
to deal with carrier liability for delay in delivery (see the 
discussion above,on article 5, para. 1, at para. 31).
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en route to take on or discharge cargo without incurring 
liability for delay in the delivery of the goods of any 
particular shipper. INSA therefore proposed that the 
following sentence be added at the end of article 5, 
paragraph 2:

"The term 'delay' does not include the time used 
during voyage for loading or discharging the goods."

Article 5, paragraph 3
39. Canada stated that the paragraph was accept 

able. Nigeria suggested that the person entitled to take 
delivery of the goods should be able to treat the goods 
as lost only after the delay in delivery amounted to 90 
days, instead of 60 days as now provided for in this 
paragraph.

40. ICS proposed the addition of the following 
sentence at the end of this paragraph, in order to deal 
with the special case where, although the goods could 
not be delivered within a period of 60 days after the 
due date for delivery, their whereabouts were known 
to the carrier:

"If at the expiry of the 60 days the carrier can 
establish the whereabouts of the goods, a further 
period of 60 days shall elapse before the person en 
titled may treat the goods as lost."21
41. Japan proposed the addition of a provision, 

requiring the person who had treated the goods as lost 
pursuant to this paragraph to give to the carrier any 
necessary assistance to dispose of the goods on reason 
able terms if it should subsequently turn out that the 
goods were not in fact lost.

Article 5, paragraph 4
42. The comments on this paragraph fell into one 

of the following general categories:
(a) Some respondents accepted the paragraph as 

constituting part of the over-all compromise on carrier 
liability incorporated in article 5 (Denmark, Finland, 
Hungary and Sweden) ;22

(b) The basic principle in this paragraph, that the 
carrier is liable only if "the claimant proves that the 
fire arose due to fault or negligence on the part of the 
carrier, his servants or agents", was, by implication, 
accepted by Canada, the German Democratic Republic 
and OCTI when they only proposed modifications of 
this paragraph not affecting this basic principle;

(c) Some respondents favoured retention of the 
defence of "fire" found in the Brussels Convention of 
1924 (Belgium, Germany, Federal Republic of, Nether 
lands, CMI, CMI/ICC Working Group, ICS and 
IUMI);2S

21 It may be noted that Canada, while finding article 5, 
para. 3 acceptable, suggested that the special case of non- 
delivered goods whose whereabouts were known should be 
dealt with in the paragraph of article 5, defining "delay in 
delivery". See the discussion above on article 5, para. 2, at 
para. 36.

22 The comments accepting the article 5 compromise as to 
the allocation of risks between carrier and shipping interests 
are considered in the discussion above on article 5 as a whole, 
at paras. 3-4.

28 The comments advocating retention of the fire defence 
in the Brussels Convention of 1924 for the exoneration of 
carriers from liability are considered in the discussion above 
on article 5 as a whole, at paras. 11-12.

(d) Some respondents took the view that carrier 
liability for fire should be governed by the general rule 
in article 5, paragraph 1 (Austria, Czechoslovakia and 
Mexico) or by a modified article 5, paragraph 4, plac 
ing the basic burden of proof on the carrier (France, 
Nigeria, Philippines and Sierra Leone).

Inclusion of carrier liability for fire in the general 
rule on carrier liability in article 5
43. Criticism of article 5, paragraph 4, focused 

on the sp cial burden of proof rule contained therein, 
whereunder the carrier is held liable for loss or damage 
from fire only if "the claimant proves that the fire arose 
due to fault or negligence on the part of the carrier, 
his servants or agents". Several respondents noted that 
thus rule placed an excessive burden on shippers and 
consignees which they would generally find impossible 
to meet in practice, since they were not aboard the 
ship at the time of the fire and could not know when 
and how the fire developed (Austria, Czechoslovakia, 
France, Mexico and Nigeria). It was further noted that 
the carrier knew and had control over the events that 
occurred on board the ship, and that therefore it would 
be more equitable to require that in order to be ex 
onerated from liability for loss or damage from fire 
the carrier had the burden of proving that due care 
had been exercised (Austria, Mexico, Nigeria, Philip 
pines and Sierra Leone).

44. Accordingly, Austria, Czechoslovakia and Mex 
ico proposed that this paragraph be deleted and that 
carrier liability for fire should be governed by the 
general rule in article 5, paragraph 1, stating that to 
be freed from liability the carrier had the burden of 
proving "that he, his servants and agents took all mea 
sures that could reasonably be required to avoid the 
occurrence and its consequences."

45. In the same vein, though not suggesting dele 
tion of article 5, paragraph 4, Nigeria and Sierra Leone 
proposed its amendment so that, in the case of fire, 
the carrier had the burden of proving that due care had 
been exercised by him, his servants and agents. Sim 
ilarly, the Philippines proposed that this paragraph read 
as follows:

"In case of fire, the carrier shall be liable unless 
he proves that he, his servants or agents took all 
necessary measures to prevent the fire."
46. France proposed retention of the basic com 

promise incorporated in article 5, paragraph 4, as to 
the burden of proof, with the addition, however, of a 
provision requiring the carrier to show that the ship 
was properly equipped for fire prevention and that all 
necessary steps were taken to avoid the fire and to 
reduce its consequences. France proposed the following 
wording for article 5, paragraph 4:

"In case of fire the carrier shall be liable, unless 
he proves that the ship had appropriate means of 
averting it and that, when the fire occurred, he, his 
servants and agents took all reasonable measures to 
avert it or to limit its consequences, except where 
the claimant proves the fault or negligence of the 
carrier, his agents or servants."
Other comments
47. Canada proposed that the opening phrase of 

the paragraph should read: "In case of damage, loss



276 Yearbook of the United Nations Commission on International Trade Law, 1976, Volume VII

or delay caused by fire," instead of "In case of fire", 
since the carrier incurred liability for fire only if loss 
of or damage to the goods, or delay in delivery, oc 
curred as a consequence of the fire. In order to stress 
that this paragraph constituted an exception to the 
general rule on burden of proof found in article 5, 
paragraph 1, OCTI proposed the modification of the 
opening phrase in paragraph 4 to read "In case of fire, 
the carrier shall only be liable . ..".

48. The German Democratic Republic suggested 
consideration of the addition in this paragraph of a 
reference to the "actual carrier".
Article 5, paragraph 5

49. The Byelorussian SSR, Canada and the USSR 
proposed the deletion of this paragraph. They were of 
the view that the paragraph was unnecessary, since in 
cases where there was loss, damage or delay during 
the carriage of live animals attributable to the "special 
risks inherent in that kind of carriage," the carrier would 
be freed from liability pursuant to the general rule in 
article 5, paragraph 1, as the carrier would be able 
to prove "that he, his servants and agents took all meas 
ures that could reasonably be required to avoid the 
occurrence and its consequences". However, Canada 
proposed the addition of a provision to article 5, para 
graph 1, requiring that the carrier furnish a ship prop 
erly equipped to carry the particular cargo and that 
he exercise due care for the goods.

50. Hungary proposed deletion of the second sen 
tence in this paragraph, which establishes a special 
burden of proof rule and presumption regarding carrier 
liability for loss, damage or delay in the carriage of 
live animals. Thus, although paragraph 5 would still 
relieve the carrier from liability if the loss, damage or 
delay resulted from the special risks inherent in the 
carriage of live animals, the carrier would bear the 
burden of establishing this fact under the general burden 
of proof rule in article 5, paragraph 1.

51. INS A proposed modifying the second sentence 
of paragraph 5 so that if the carrier proved compliance 
with special instructions given by the shipper concern 
ing the live animals, it would then be presumed that any 
loss, damage or delay in the delivery of the live an 
imals was due to the "special risks inherent in that kind 
of carriage" and that therefore the carrier was not liable. 
Paragraph 5 as modified by INS A reads as follows:

"With respect to live animals, the carrier shall be 
relieved of his liability where the loss, damage or 
delay in delivery results from any special risks in 
herent in that kind of carriage. When the carrier 
proves that he has complied with any special instruc 
tions given him by the shipper respecting the animals, 
it shall be presumed that the loss, damage or delay 
in delivery was so caused unless there is proof that 
all or a part of the loss, damage or delay in delivery 
resulted from fault or negligence on the part of the 
carrier, bis servants or agents."
52. While ICS was of the view that the Convention 

should not regulate the carriage of live animals,24 it 
proposed that in case the Convention did cover the car 
riage of live animals, article 5, paragraph 5 should be 
reworded as follows:

"The carrier shall be relieved of his liability for 
live animals if loss or damage results from:

"(a) Any special instructions, or lack thereof, 
given by the shipper;

"(6) Special risks inherent in the carriage of 
animals. It shall be presumed in the absence of evi 
dence to the contrary that any loss or damage resulted 
from these special risks."26
Drafting suggestion
53. OCTI proposed a drafting change affecting only 

the French text of the paragraph.

Article 5, paragraph 6
54. The comments on this paragraph were con 

cerned primarily with the provision that the carrier was 
only freed from liability for "reasonable measures to 
save property at sea" and with the effect of the para 
graph on the possible obligation of the carrier to make 
a general average contribution.

Carrier exemption from liability for "reasonable 
measures to save property at sea
55. The Byelorussian SSR, Canada, the Ukrainian 

SSR, the USSR and INSA expressed reservations re 
garding the rule in this paragraph exonerating carriers 
from liability only for "reasonable measures" taken to 
save property at sea. They stressed that there would be 
serious practical difficulties in endeavouring to deter 
mine whether particular measures taken at sea were or 
were not "reasonable", with the consequence that the 
issue would often be litigated.

56. The USSR and INSA noted that, at the time 
he decided upon the measures to be taken, the master 
of a cargo vessel would often not know whether he 
would be saving lives or only property. INSA observed 
further that it was only after the rescue operation was 
completed that the value of the cargo risked by the 
carrier could be compared with the value of the prop 
erty saved. The Byelorussian SSR and the USSR stated 
that this provision would have an adverse effect on com 
pliance by masters of cargo vessels with the traditional 
rules of navigation calling for assistance to ships in 
distress.

57. The Byelorussian SSR and the Ukrainian SSR 
noted the need for clearly delineating the criteria that 
were to be used to determine whether a measure taken 
to save property at sea was "reasonable" for the purpose 
of article 5, paragraph 6. INSA proposed that the word 
"reasonable" be deleted from this paragraph. INSA 
further proposed, as a less preferable alternative, that 
in order to recover, the shipper or the consignee should 
be required under this paragraph to prove that the mea 
sures taken by the carrier to save property at sea were 
"deliberately unreasonable", and proposed the follow 
ing wording:

"The carrier shall not be liable for loss, damage 
or delay in delivery resulting from measures to save 
life and from measures to save property at sea if

24 See the discussion above on article 1, para. 4, at para. 18.

28 it may be noted that the redraft of article 5, para. 5 
suggested by ICS makes no reference to carrier liability for 
delay in delivery. For the position of ICS opposing the im 
position of carrier liability for delay in delivery, see the dis 
cussion above on article 5 as a whole, at paras. 13-14.
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there is no proof that in salving the property the 
carrier acted deliberately unreasonably."
58. ICS proposed that under paragraph 6 the car 

rier should also be exempted from liability for the con 
sequences of labour disputes and of delay, resulting from 
time taken to provide needed medical attention for ill 
or injured persons on board the cargo ship, even if their 
lives were not in danger. ICS recommended that ar 
ticle 5, paragraph 6 should read as follows:

"The carrier shall not be liable for loss, damage 
or delay resulting from:

"(a) Measures to save life or preserve health;
"(b) Reasonable measures to save property at 

sea;
"(c) Labour disputes."

Effect on general average or salvage contribution by 
carrier
59. The United Kingdom observed that the present 

wording of paragraph 6 seemed to free the carrier from 
his obligation to make a contribution in general aver 
age or salvage when the type of loss or damage to the 
cargo interests for which the carrier was normally 
obligated to make a contribution in general average or 
salvage resulted from "measures to save life" or "reason 
able measures to save property at sea". To make it 
clear that in such a case the carrier remained bound to 
make the appropriate general average or salvage con 
tribution, the United Kingdom proposed that this para 
graph should commence:

"The carrier shall not be liable, except in general 
average and salvage, for loss, damage. . ."
60. Sierra Leone stated that the convention should 

contain a provision ensuring that shippers and consig 
nees were protected against the consequences of general 
average acts by carriers. It noted that such mandatory 
protection in the convention was preferable to leaving 
to the terms of the contract of carriage or to national 
law the possible obligation of the carrier to contribute 
in general average.

Drafting suggestion
61. The United States suggested a drafting change 

for this paragraph.

Article 5, paragraph 7
62. The Federal Republic of Germany proposed the 

deletion of this paragraph, since it was of the view that 
specific international agreements, such as the 1910 
Brussels Convention on Collisions,26 or the principles 
of the applicable national law should govern the inter 
relationship of claims that the cargo interests may have 
against the carrier under this Convention and of claims 
that they may have against other persons.

Drafting suggestions
63. Suggestions of a drafting nature regarding the 

text of article 5, paragraph 7 were made by Canada, 
and by OCTI affecting only the French text of this 
paragraph.

2* International Convention for the Unification of Certain 
Rules of Law with respect to Collisions between Vessels, 
Brussels, 23 September 1910.

Article 6. Limits of liability 
Article as a whole

1. The majority of respondents preferred formula 
tion of the limits on the liability of carriers in terms of 
the single criterion of the weight of the goods (i.e. 
alternatives A and B) rather than in terms of the dual 
criteria of weight and "package or other shipping unit" 
(alternatives C, D and E). Among respondents pre 
ferring alternative A .or B, the majority preferred al 
ternative A, and among respondents preferring alter 
native C, D or E, the majority preferred alternative D.

2. Some respondents observed that a final choice 
among the alternatives could not be made until the 
monetary amounts for the limits of liability had been 
determined.

3. Many respondents proposed that the monetary 
limits of liability should be defined in terms of the 
special drawing rights of the International Monetary 
Fund, rather than in terms of "gold francs".

Alternative A
4. Denmark, Finland, Fiji, Hungary,27 Norway, 

Sweden28 and the United Kingdom expressed a prefer 
ence for alternative A, for the following reasons:

(a) The method contained in alternative A was 
simple (Denmark, Finland and the United Kingdom), 
particularly in that it established the same limits for all 
cases of carrier liability, including liability for delay 
(Hungary and the United Kingdom), and specified 
only the single criterion of weight for setting the limit 
(United Kingdom) ;

(b) The criterion of weight for setting the limit 
had been adopted in certain other transport conventions, 
i.e., the CIM, CMR and Warsaw Conventions. Its 
adoption in the convention would lead to uniformity, 
and lessen difficulties in formulating uniform rules for 
combined transport (Norway and Sweden);

(c) The additional criterion of the "package or 
other shipping unit" for setting the limit contained in 
alternatives C, D and E was unclear, and had been given 
differing interpretations in national laws and judicial de 
cisions (Norway and Sweden). The criterion of weight 
gave rise to fewer disputes (Fiji) ;

(d) The criterion of "package or other shipping 
unit" could produce differing, unexpected and arbitrary 
limits of liability in respect of the same consignment of 
goods depending on the way the goods were packed 
(Finland, Norway and Sweden), and in many countries 
the application of this criterion to goods carried in con 
tainers was still unsettled (Norway);

(e) The objection that adoption of the criterion of 
weight would result in the shipper or consignee of cargo 
with low weight but high value receiving inadequate 
compensation could be met by:

(i) The Insurance of such goods (Finland); or
(ii) A provision such as article 10 (3) of the draft 

TCM convention20 which reads as follows: 
"The minimum gross weight of such goods 
shall be deemed to be ... kilos." (Norway) ;

2T Hungary expressed an equal preference.for alternative C. 
28 Sweden expressed a second preference for alternative B. 
28E/CONF.59/17.
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(/) Inquiries among interested commercial circles 
in ¡Scandinavia had shown that adoption of the criterion 
of weight for setting the limits of carrier liability would 
resolve most problems connected with damage to gen 
eral cargo, and that the increase in price to be paid in 
the form of insurance would be negligible (Norway).

Alternative В
5. Austria, the German Democratic Republic,80 

Japan81 and OCTI expressed a preference for alter 
native B, for the following reasons:

(a) The limit of carrier liability for delay in de 
livery should in general be less than the limit in the 
case of liability for loss of or damage to goods, and 
alternative   provided a separate and appropriate limit 
for delay in delivery (Austria and OCTI);

(b) Adoption of alternative B, and the criterion 
of weight contained therein, would be in harmony with 
other transport conventions, e.g. the CIM and CMR 
Conventions (Austria and OCTI);

(c) Adoption of the single criterion of weight for 
setting the limits of liability was simple and practical 
(Japan);

(d) If the criterion of "package or other shipping 
unit" was used for setting the limits of liability, the 
limit of liability could vary depending on the number 
of shipping units within which a consignment of goods 
was packed (Austria);

(e) The objection that adoption of the criterion 
of weight would result in the shipper or consignee of 
cargo with low weight but high value receiving in 
adequate compensation could be met by the incorpora 
tion of a provision under which the shipper could ex 
clude the limits of liability by declaring the nature and 
value of the goods (e.g. as under article 4, para. 5, 
of the Brussels Convention of 1924) (Japan).

6. France observed that, despite its preference for 
alternative D, it would have no serious objection to 
the adoption of alternative B, if it appeared that the 
majority favoured a method of defining the limits of 
liability solely by reference to the criterion of weight. 
It noted that alternative   was acceptable since it con 
tained a special limitation in regard to liability for delay 
defined by reference to the freight.

7. On the issue as to whether the limit of carrier 
liability for delay under subparagraph (fc) should be 
the freight or double the freight, Austria observed that 
there were precedents for both, and that therefore 
either limit would be acceptable.

8. Sweden noted that its second choice was alter 
native B.82

9. OCTI proposed that subparagraph (b) of al 
ternative   should be redrafted in order to clarify that 
the limit of liability set under that subparagraph did 
not apply to cases of loss of or damage to the goods 
occasioned by delay; all cases of loss of or damage to 
the goods would be covered solely by the limit set

30 The German Democratic Republic was of the view that 
the rules contained in alternative   should be supplemented 
by the rule contained in alternative C, para. 2 ( ) which pro 
vides for the case where a container, pallet or similar article of 
transport is used to consolidate goods.

31 Japan also expressed a preference for alternative E. 
82 The first choice of Sweden was alternative A.

under subparagraph (a). The following new text of 
subparagraph (b) was proposed:

"(b) The liability of the carrier for delay in 
delivery according to the provisions of article 5 shall 
not, in the case of loss or damage other than that 
specified in subparagraph (a), exceed double the 
freight."
10. OCTI observed that the French text of para 

graph (a) of alternative   was more detailed than the 
corresponding English text, and suggested that the Eng 
lish text should be redrafted to accord with the French 
text, as follows:

"1. (a). The liability of the carrier for loss, 
damage or expense resulting from loss or damage to 
the goods according .. ."
Alternative С
11. Hungary expressed a preference for alternative 

C,sa for the reason that this alternative established the 
same limits for all cases of carrier liability, including 
liability for delay in delivery.

12. Mexico noted that alternative   gave rise to 
problems in the calculation of the limits of liability.

Alternative D
13. The Byelorussian SSR, France, the Federal Re 

public of Germany, the Ukrainian SSR, the USSR, the 
United States,84 and INSA expressed a preference for 
alternative D. In regard to the two variants for the 
limit of liability under subparagraph (b) of this alter 
native, the United States preferred variant Y, and the 
other respondents mentioned above preferred variant X.

14. The following reasons were given for the pre 
ference of alternative D:

(a) Adoption of the criterion of weight alone did 
not produce satisfactory results (France). If the mone 
tary limit per kilo of gross weight of the goods lost or 
damaged were fixed at a comparatively low figure, 
shippers or consignees of cargo of high value but low 
weight would receive inadequate compensation (Ger 
many, Federal Republic of, and INSA). If the mone 
tary limit were fixed at a high figure, liability would be 
unlimited in the case of low value cargoes. The adop 
tion of dual criteria, such as in alternative D, produced 
fairer results (INSA);

(b) By adopting dual criteria for setting the limits 
of liability, alternative D maintained the compromise 
achieved by article 2 of the Brussels Protocol of 1968 
between the adoption of the criteria of weight alone 
(as in certain conventions regulating other modes of 
transport) and the adoption of the criterion of package 
or unit (as in article 4, para. 5, of the Brussels Con 
vention of 1924) (France). The dual criteria also re 
sulted in more equitable compensation being awarded 
where cargo was lost or damaged, since both the weight 
of the cargo and the value of the units of cargo could 
be relied on by claimants (INSA);

(c) Alternative D was preferable to alternative   
in that it set a special limit for carrier liability for delay 
in delivery defined by reference to the freight (France

33 Hungary expressed an equal preference for alternative A.
34 The preference by the United States was expressed in 

the light of its belief that the majority of States favoured al 
ternative D.
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and INSA). The limit of liability for delay should be 
based on principles different from those on which the 
limit of liability for loss of or damage to the goods was 
based (INSA).

15. The Federal Republic of Germany observed 
that its preference for alternative D was based on the as 
sumption that the monetary limit per kilo to be adopted 
would not be very much higher than the 30 francs 
Poincar  specified in article 2 (a) of the Brussels Pro 
tocol of 1968. It noted that, although alternative A was 
preferable on the grounds of its simplicity, it would be 
acceptable only if a much higher monetary limit per 
kilo was adopted. Since no final choice of a method of 
limitation could be made until the monetary limits had 
been determined, and since the monetary limits were 
likely to be finally determined only at the diplomatic 
conference which would consider the draft convention, 
the Federal Republic of Germany suggested that all 
the alternatives should be retained in the draft and 
placed before the diplomatic conference.

16. INSA made the following proposals in regard 
to paragraph 1 (a) of alternative D:

(a) The language should be modified in order to 
clarify whether, when some packages or shipping units 
of different weight in the same consignment were lost 
or damaged, in determining the limits of liability ac 
count should be taken separately of each package or 
unit, or only of the aggregate of the goods lost or 
damaged;

(b) The words "his servants or agents" should be 
added after the word "carrier" in order to extend the 
limits of liability to the servants and agents of the 
carrier acting within the scope of their duties.

17. Mexico noted that alternative D gave rise to 
problems in the calculation of the limits of liability.

Alternative E
18. Japan,86 Mexico and Sierra Leone expressed 

a preference for alternative E.
19. Mexico gave the following reasons for its pre 

ference:
(a) The provisions contained in this alternative 

were, in contrast to those contained in alternative A, 
comprehensive; and

(b) Unlike the provisions of alternatives   and D, 
the provisions contained in this alternative did not 
give rise to difficulties in the calculation of the actual 
amounts of liability.
Paragraphs applying to all alternatives under article 6 

Definition oj limits in terms of special drawing rights
20. Belgium, Denmark, Fiji, Finland, Germany, 

Federal Republic of, the Netherlands, Norway and 
Sweden proposed that the monetary limits of liability 
should be defined in terms of the special drawing rights 
of the International Monetary Fund, and not in terms 
of "gold francs" as was currently the case. Belgium, 
the Federal Republic of Germany, Sweden and the In 
ternational Civil Aviation Organization (ICAO) drew 
attention to the fact that article VI of the Montreal 
Protocol No. 4 to amend the Warsaw Convention of

88 Japan also expressed a preference for alternative B.

1929 defined the limits of liability of the air carrier in 
terms of special drawing rights. ICAO also noted that 
the Montreal Protocol No. 4 permitted States not mem 
bers of the International Monetary Fund to declare that 
the limit of liability was to be fixed in terms of Poincar  
francs. It was noted that definition in terms of special 
drawing rights would have the following advantages:

(a) It would prevent fluctuations in the monetary 
limits of liability arising from fluctuations in the price 
of gold (Fiji and Norway);

(fe) It would prevent difficulties arising from the 
disappearance of an official gold price, the working of 
the unit of account as a numeraire, and the calculation 
of exchange rates in the absence of official parties (the 
Netherlands).

Definition of limits in terms of "gold francs"
21. Hungary and the Philippines approved the def 

inition of the monetary limits of liability in terms of 
"gold francs" as defined in these paragraphs. Hungary 
observed that definition in such terms eliminated the 
effect of inflation in reducing the limits of liability.

Conversion of the unit of value into national currency
22. The following proposals were made in regard 

to the rules for converting the "gold franc" into a na 
tional currency:

(a) Fiji proposed that the conversion of the "gold 
franc" into a national currency should be made on the 
basis of the official value of that currency in relation 
to the "gold franc" as at the time the loss occurred. 
If the conversion were made, as under the rule set 
forth at present, on the date of a judgement or arbitral 
award, delays in legal or arbitration proceedings would 
affect the amount recoverable;

(b) The German Democratic Republic proposed 
that this paragraph should be redrafted in order to cover 
the case where a dispute as to loss or damage did not 
proceed to litigation or arbitration, but was settled 
between the parties. The following text was proposed 
for this purpose:

"The amount referred to in paragraph 1 of this 
article shall be converted into the national currency 
of the state of the court or arbitration tribunal seized 
of the case on the basis of the official value of that 
currency by reference to the unit defined in the pre 
ceding paragraph of this article on the date of the 
judgement or arbitration award or on the date of the 
agreement on the party concerned."
23. Japan noted that clarification was required of 

the formula for conversion of the international stand 
ard into national currencies.
Observations not addressed to a specific alternative 

A. The level of the monetary limits of liability
24. ICS and IUMI proposed that the monetary 

limits of carrier liability should be set at a low level, 
for the following reasons:

(a) If the monetary limits were set at a high level, 
a greater proportion of the insurance of the cargo would 
be covered through the liability insurance of the carrier 
rather than through the cargo insurance of the shipper. 
However, carrier liability insurance for a relatively high 
total amount was more expensive than cargo insurance
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for the exact value of each consignment of cargo. The 
result would therefore be a rise in transportation costs 
(ICS, citing UNCTAD secretariat study TD/B/C.3/ 
120, para. 189);

(b) The setting of a high monetary limit in this 
context would result in excessive exposure of the car 
rier to liability (ICS and IUMI). The likelihood of a 
high monetary limit leading to such excessive exposure 
was accentuated by the rules of liability contained in 
article 5, under which the carrier would be held liable 
for the total loss of the goods in many cases (IUMI);

(c) A high monetary limit would result in the ship 
per of low value goods subsidizing the shipper of high 
value goods (ICS);

(d) A low monetary limit would reduce recourse 
actions by cargo insurers (IUMI);

(e) A high monetary limit would raise the carrier's 
over-all exposure and cause the carrier's liability in 
surer to reinsure at a high price in international mar 
kets, thus usurping part of the normal function of the 
shipper (ICS).

25. Hungary and the United Kingdom noted that a 
final choice among the alternatives could not be made 
until the precise amounts of the monetary limits of 
liability in the various alternatives had been decided. 
Finland regarded the limits contained in the Brussels 
Protocol of 1968 as appropriate. The Federal Republic 
of Germany observed that a figure of 30 Poincar  
francs, or a slightly higher figure, would be acceptable, 
but that the final figure should be left to be decided by 
the diplomatic conference which would consider the 
draft convention. Norway also suggested that the final 
figure should be left to the determination of the diplo 
matic conference.

B. The formulation of limits of liability when goods 
are carried in containers

26. Czechoslovakia proposed that provision should 
be made regulating the limits of carrier liability where 
goods were transported in containers, pallets, or similar 
articles of transport.

27. Hungary observed that, if a method of defining 
the limits of liability adopting the criteria of "package 
or other shipping unit" were made applicable when 
goods were carried in containers, it would be necessary 
to ensure disclosure of the number of shipping units 
within a container, since the aggregate number of the 
units within a container might be considerable. How 
ever, this problem would not arise if a limitation based 
on the criterion of weight were adopted.

28. The Niger noted that it preferred those alter 
natives which dealt with the problems which arose when 
goods were carried in containers, since such carriage 
was of special importance to a land-locked State.

29. CMI noted that some of the difficulties en 
countered in using the criterion of package or unit for 
the purpose of limiting carrier liability when goods 
were carried in containers could be resolved by making 
the packages within the container rather than the con 
tainer itself the relevant units, provided such packages 
were enumerated in the bill of lading.

C. Declaration by the shipper of the nature and 
value of the goods

30. Hungary, the Philippines and the USSR pro 
posed that the rules contained in article 6 as to the 
limits of liability should include a provision similar to 
that contained in article 4, paragraph 5 of the Brussels 
Convention of 1924 or article 2 (a) of the Brussels 
Protocol of 1968 under which a shipper could exclude 
the prescribed limits of liability by declaring to the 
carrier the nature and value of the goods.

D. Absence of choice between the various alter 
natives

31. Belgium, Czechoslovakia and Nigeria deferred 
making a choice among the various alternatives to a 
later stage in the consideration of the draft convention. 
The Philippines stated that all the alternatives were 
void under Philippine law as being against public policy, 
since they limited the liability of the carrier to a fixed 
amount without any condition and without the consent 
of the shipper or consignee. However, it noted that a 
formulation which limited the carrier's liability to a 
specified amount would be valid under Philippine law, 
unless the shipper declared that the goods had a higher 
value and paid a higher freight rate. It therefore pro 
posed the following formulation:

"The liability of the carrier according to the provi 
sions of article 5 shall be limited to an amount 
equivalent to (...) francs per kilo of gross weight 
of the goods lost or damaged, or, in case of delay, 
to an amount not exceeding [double] the freightage 
paid or payable, unless the shipper declares a higher 
value and pays a higher rate of freightage based on 
the declared value."
Alternatively, the Philippines proposed the adoption 

of article 4, paragraph 5 of the Brussels Convention 
of 1924.

32. Canada expressed the view that none of the 
five draft alternatives were satisfactory in that they:

(a) Did not provide a satisfactory solution to the 
uncertainties of gold as a monetary unit of measure;

(b) Did not resolve the uncertainties created by 
various court decisions as to the meaning of "package" 
or of liability relating to a "unit of weight"; and

(c) Did not enable the carrier to grasp fully the 
scope of his liability at the time he concluded a con 
tract of carriage.
Canada stated that it had given consideration to the pos 
sibility of using the insured value of the cargo, or a 
mandatory declared value of the cargo, as a limit of 
liability, but had found that this might require the 
shipper to reveal information to the carrier which the 
shipper regarded as confidential. Canada suggested that, 
in regard to goods of undeclared value, a formula relat 
ing the limits of liability to the amount paid as freight 
deserved further examination.

33. Belgium noted that the Belgian maritime in 
terests were not opposed to a simpler limitation formula 
than the one containing the double criteria of unit and 
weight adopted in the Brussels Protocol of 1968, pro 
vided that the simpler formula did not substantially in 
crease the limits of liability.



Part Two. International legislation on shipping 281
34. The Netherlands proposed that a provision for 

calculating the value of the goods, such as the one 
contained in article 2 (b) of the Brussels Protocol 
of 1968, should be added to article 5 or 6.

35. The United Kingdom proposed that provision 
should be made either in article 6 or article 24 that, 
when the cargo interest had paid salvage, and sought 
to recover from the carrier because of the carrier's 
fault, the recovery should not be subject to the limits 
of liability prescribed in this article.86

36. The CMI observed that a provision defining 
the limits of liability should have the following features:

(a) The definition of such limits should be clearer 
than the definition at present contained in the Brussels 
Convention of 1924 and should establish the limits 
of liability in a manner preventing disputes and litiga 
tion;

(b) The criterion of "package or unit" should be 
supplemented by the criterion of weight in the method 
adopted to set the limits of liability in order to improve 
the position of clamants in regard to heavy units;

(c) Liability for loss arising from delay in delivery 
should always be limited to such direct and reasonable 
loss as, at the time of entering into the contract of car 
riage, could reasonably have been foreseen by the 
carrier as a probable consequence of the delay in de 
livery, and should in any event be limited to an amount 
not exceeding the freight;

(d) The aggregate liability of the carrier for loss, 
damage or delay should be restricted to the limit that 
would apply for total physical loss of the goods in 
respect of which liability was incurred (e.g. as in alter 
native B, para. 1 (c), alternative D, para. 1 (c), and 
alternative E, para. 1 (c)).

37. IUMI observed that:
(a) If a liability for delay hi delivery were im 

posed, that liability should be limited to the amount 
of the freight in all cases where there was no physical 
loss of or damage to the cargo. However, clarification 
was needed as to whether "freight" means the freight for 
the whole cargo, for all the goods covered by the bill 
of lading, or for the cargo delayed. IUMI suggested 
that the interpretation that "freight" in this case meant 
only freight for the cargo delayed appeared to be more 
in conformity with a possible limitation per kilo of gross 
weight of the goods lost or damaged;

(b) In considering the limits of liability, the over 
all limit of liability of the carrier under the International 
Convention relating to the Liability of Owners of Sea 
going Ships, Brussels, 10 October 1957, should be 
examined.

Article 7. Actions in tort 
Article as a whole

1. CMI and the International Labour Organisation 
expressed particular support for the provisions of para 
graph 2 whereby, hi actions brought against them, the 
servants and agents of the carrier were entitled to the 
same defences and limitations on liability as the carrier,

36 This proposal is covered by the new text proposed by the 
United Kingdom for article 24. This new text is set forth in 
the discussion on that article, at para. 3.

provided that they acted within the scope of their em 
ployment.

2. The United Kingdom suggested that considera 
tion be given to adding a reference to the "actual 
carrier" whenever the term "carrier" appeared in this 
article.
Article 7, paragraph 1

3. Canada and ICS observed that the phrase 
"whether the action be founded in contract or in tort" 
did not cover all classes of actions. In order to ensure 
that this paragraph applied to all possible classes of 
actions, Canada suggested replacement of the phrase 
"or in tort" by "or otherwise", while ICS proposed, 
for the same reason, that the words "or otherwise" be 
added at the end of the present text.

Drafting suggestions
4. Suggestions of a drafting nature, regarding the 

French text only of article 7, paragraph 1, were made 
by France and OCTI.
Article 7, paragraph 2

5. Canada noted that hi this paragraph the person 
entitled to the same defences and limitations on liability 
as the carrier was identified as "a servant or agent of 
the carrier". Canada pointed out that, on the other 
hand, for the purpose of determining "the period dur 
ing which the goods are in the charge of the carrier", 
article 4, paragraph 3, referred to "the servants, the 
agents or other persons acting pursuant to the instruc 
tions ... of the carrier". Canada proposed that the 
same wording should be used in both articles to refer 
to "servants or agents".87
Article 7, paragraph 3

6. Canada noted that this paragraph was accept 
able.

Article 8. Loss of right to limit liability
Extension of circumstances in which right to limit 
liability is lost
1. France, the German Democratic Republic and 

Hungary proposed that this article should be modified 
to provide that, in addition to the case where the car 
rier lost the right to limit his liability under the first 
sentence of the article, he also lost the right to limit 
his liability when damage had been caused:

(a) By the act of a servant or agent of the carrier, 
done with the intent to cause such damage, or recklessly 
and with knowledge that such damage would probably 
result (the German Democratic Republic and Hun 
gary);

(b) By the act of a servant or agent of the carrier 
acting within the scope of his employment, such act 
being done with the intent to cause the damage, or 
recklessly and with knowledge that the damage would 
probably result (France).

It was observed by France and Hungary that, since 
in most cases a carrier acted through servants or agents, 
acts by the carrier himself of the kind entailing loss of

   It may be noted that Canada proposed a redraft of arti 
cle 4, para. 3, reading in the relevant part, "the servant or 
agent of the carrier". See the discussion above on article 4, 
para. 3, at para. 12.
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the right to limit liability under this article would be 
very rare. Loss of the carrier's right to limit his liability 
would therefore in practice occur infrequently under the 
article as currently drafted, and the shipper would be 
insufficiently protected. France also noted that its pro 
posed modification as to the loss of the carrier's right 
to limit his liability would be in accord with the rules 
contained in the Warsaw Convention of 1929 as modi 
fied by the Hague Protocol of 1955.

2. Austria observed that the very limited scope of 
the circumstances under which the right to limit liabil 
ity was lost under this article was unfair to the person 
entitled to the goods. Austria proposed that:

(a) The carrier should lose the right to limit his 
liability when damage resulted from an act of gross 
negligence on his part, or an act of gross negligence 
on the part of his servants or agents; and

(b) The servants or agents of the carrier should 
lose the right to limit their own liability when damage 
resulted from an act of gross negligence on their part.

Restriction of circumstances in which right to limit 
liability is lost
3. The Byelorussian SSR, the Ukrainian SSR and 

the USSR proposed that the words "or recklessly and 
with knowledge that such damage would probably re 
sult" should be deleted from:

(a) The first sentence of the article (the Byelo 
russian SSR);

(¿>) From both the first and the second sentence 
(if the article (the Ukrainian SSR and the USSR).

The following reasons were given for this proposal:
(i) "Recklessness" had basically the same meaning 

as "negligence". Since the liability of the car 
rier under article 5 was based on negligence, 
the result in practice might be that the carrier 
lost the right to limit his liability in every case 
that negligence was proved (the Ukrainian SSR 
and the USSR);

(ii) Retention of the phrase "and with knowledge 
that such damage would probably result" 
would lead in practice to the loss by the car 
rier of the right to limit his liability in many 
cases, because it would be very difficult for a 
carrier to prove that the probability of dam 
age was beyond his knowledge (the Byelo 
russian SSR and the USSR). The phrase would 
also create various problems of interpretation 
(the Ukrainian SSR).

Other comments
4. Canada, the United Kingdom and OCTI noted 

that this article provided that the carrier and his servants 
or agents lost the right to limit their liability when 
"damage" resulted from an act or omission on their 
part of the kind specified in the article. Since under 
article 5, paragraph 1, the carrier was liable not merely 
for "damage" to the goods, but "for loss, damage or 
expense resulting from loss of or damage to the goods, 
as well as from delay in delivery", it was proposed that 
the two articles should be brought into harmony by 
substituting the words "loss, damage and delay" (the 
United Kingdom) or the words "loss, damage or ex 

pense" (OCTI) for the word "damage" where the 
latter word appeared in the English text of article 8. 
OCTI also suggested that the word "dommage" in the 
French text of article 8 should be replaced by the word 
"préjudice".

5. Canada proposed that the article should be re 
drafted by deleting the second sentence thereof, and 
by modifying the first sentence so as to provide that 
both the carrier and his servants or agents lost the right 
to limit their liability if it were proved that the damage 
resulted from an act or omission on their part of the 
kind specified in the first sentence.

6. ICS and IUMI accepted the formulation in this 
article of the circumstances in which the right to limit 
liability was lost by carriers and by their servants and 
agents, i.e. when they caused the damage by an inten 
tional or reckless act or omission.

Article 9. Deck cargo 

Article 9, paragraph 1
1. The comments on this paragraph were concerned 

mainly with the definition therein of the circumstances 
under which the carrier was authorized to carry the 
goods on deck, and with the liability of the carrier when 
he carried goods on deck pursuant to such authoriza 
tion.

2. Canada noted that carriers could be expected to 
establish lower freight rates or to offer discounts for 
authorized carriage on deck and observed that carriers 
would be able to give preferential treatment to large 
shippers, e.g. in the assignment of space under deck.

Authorization jor carrier to carry goods on deck
3. ICS and IUMI expressed support for the three 

possible sources of carrier authorization to carry goods 
on deck that were mentioned in this paragraph. IUMI 
was of the view that paragraph 1 was sufficient to ac 
commodate the existing insurance practice under which 
no distinction was made whether containers were 
carried on deck or below deck. ICS proposed that for 
the sake of clarity the following sentence should be 
added at the end of the present text of the paragraph: 
"Shipment in containers shall be deemed to constitute 
agreement to carriage on deck". INSA noted that clarifi 
cation was needed as to whether the three sources of 
carrier authorization referred to in this paragraph were 
independent alternatives so that any one of them would 
be sufficient authorization for the carrier.

4. The German Democratic Republic proposed that 
this paragraph be changed so that carriage of goods on 
deck would require an express agreement of the shipper 
and the carrier to this effect in all cases except where 
the goods were carried in containers.

5. Hungary proposed that the meaning of the term 
"usage" be defined more precisely in this paragraph 
and noted that in the context of carriage on deck the 
term "binding custom" was often used. The Byelorus 
sian SSR, the Ukrainian SSR and the USSR proposed 
that, in order to clarify which were the applicable 
"statutory rules or regulations" referred to in para 
graph 1, a phrase such as "of the country of the port of 
loading" be added at the end of the paragraph.
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Carrier liability for authorized carriage on deck
6. Canada, Czechoslovakia, Hungary, Japan and 

the Netherlands proposed that article 9 should address 
itself to the possible liability of carriers for loss, dam 
age or delay in the delivery of goods that the carriers 
had carried on deck in accordance with the provisions 
of article 9, paragraph 1. They noted that, under the 
present wording of article 9, carrier liability for author 
ized carriage on deck was unclear, particularly in the 
light of article 9, paragraph 3, which specifically dealt 
with carrier liability for unauthorized carriage on deck.

7. Czechoslovakia, Hungary and the Netherlands 
proposed that the general rules of articles 5, 6 and 8 on 
the liability of carriers should also apply to authorized 
carriage of goods on deck. Czechoslovakia noted further 
that if it were intended that carrier liability be modified 
in the case of authorized carriage on deck, such modifi 
cation should be spelled out clearly in article 9.

8. Japan proposed that a provision be added to arti 
cle 9, paragraph 1, stating that in the case of authorized 
carriage on deck the carrier was relieved of liability 
for loss, damage or delay in delivery that resulted from 
the special risks inherent in carriage on deck, if he 
proved that the loss, damage or delay in delivery could 
be attributed to these special risks.

Drafting suggestions
9. Suggestions of a drafting nature regarding the 

text of article 9, paragraph 1, were made by Canada, 
and by OCTI as to the French text only.
Article 9, paragraph 2

10. The Byelorussian SSR and the USSR proposed 
that in all cases where goods were carried on deck pur 
suant to an authorization under article 9, paragraph 1, 
the bill of lading should indicate that the goods were 
being carried on deck, since this fact was of great in 
terest to shippers and consignees. They noted that this 
requirement could be added either to article 9 or to 
article 15.

11. Canada expressed uncertainty as to the mean 
ing of the word "statement" in article 9, paragraph 2, 
referring to an agreement by the shipper and the car 
rier to carry goods on deck, but assumed that it did 
not include printed clauses. Canada proposed deletion 
of the reference in this paragraph to "other document 
evidencing the contract of carriage" since it doubted 
the enforceability against third parties of a statement 
in such document.

Article 9, paragraph 3
12. The Byelorussian SSR, Canada, Hungary, the 

Netherlands, the USSR and IUMI observed that this 
paragraph was drafted in an unclear manner and should 
therefore be redrafted.

13. In the view of the Byelorussian SSR and the 
USSR, the redraft should make articles 6 and 8 on the 
limitation of carrier liability applicable also to carrier 
liability for loss, damage or delay in delivery attributable 
solely to the unauthorized carriage of the goods on 
deck. On the other hand, the Netherlands assumed that, 
in addition to the general rules on the limitation of car 
rier liability in articles 6 and 8, this paragraph imposed 
a separate liability on carriers for loss, damage or delay 
in delivery resulting from the special risks of carriage on

deck in cases where the carrier lacked authorization 
to carry the goods on deck.

14. Hungary expressed its opposition to an inter 
pretation or formulation of article 9, paragraph 3, 
which would free the carrier from liability resulting 
solely from the special risks of carrying cargo on deck. 
IUMI stated that the legal consequences of a carrier 
issuing an under-deck bill of lading and then carrying 
the goods on deck, particularly in the light of the com 
mon law of deviation, would be uncertain.
Article 9, paragraph 4

15. Canada, the Netherlands and ICS proposed 
that this paragraph be deleted.

16. In the view of Canada and the Netherlands, 
the general principle of article 8 on loss of the carrier's 
right to limit his liability was adequate to cover the 
case where goods were carried on deck despite an ex 
press agreement by the shipper and the carrier for car 
riage under deck.

17. ICS observed that the presumption in this para 
graph, that "carriage of goods on deck contrary to 
express agreement for the carriage under deck" always 
involved the intention or degree of recklessness required 
under article 8, was not justified.

Article 10. Liability of contracting carrier 
and actual carrier

Article as a whole
1. The German Democratic Republic and Hungary 

approved of the provisions of article 10. The German 
Democratic Republic, while approving in particular 
of the provisions relating to the joint liability of con 
tracting carriers and actual carriers contained hi this 
article, proposed that these provisions should be further 
clarified.

2. France proposed that the term "contracting 
carrier", appearing in the title and the body of the 
article, should be replaced by the term "carrier" in 
order to make the article conform to the definition of 
"carrier" proposed by France for article 1, para 
graph I.38

3. Canada made the following observations:
(a) That the premises formulated by it for evaluat 

ing the draft Convention led to the view that an in 
ternational convention on the carriage of goods by 
sea should contain no reference to third parties to whom 
the carrier, under national contract law, may choose 
to delegate some of his obligations under a contract 
of carriage. Accordingly, Canada proposed that the 
article be deleted;

(b) That even if reference to delegation to actual 
carriers of performance of the carriage were deleted, a 
provision should be included making the carrier per 
sonally liable notwithstanding the fact that he had not 
personally performed part or all of the carriage;

(c) That if the reference in the draft Convention 
to both contracting carriers and actual carriers were, 
however, retained, the provisions of this article would 
result in the following benefits:

88 For the definition of "carrier" proposed by France, see 
the discussion above on article 1, para. 1, at para. 6.
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(i) Recourse by cargo interests against carriers 
would be simplified, since one party (the con 
tracting carrier) was responsible under this 
article for the entire carriage;

(ii) As a consequence of (i) above, the contract 
ing carrier would be likely to reach a prompt 
settlement with a claimant;

(iii) An indemnity which a contracting carrier, 
against whom a claim had been made, might 
seek from an actual carrier was likely to be 
determined more easily because of the direct 
contractual relationship between them.

Article 10, paragraph 1
4. Czechoslovakia and Hungary stated that the re 

lationship between this paragraph and article 11, para 
graph 2, needed reconsideration. Hungary stated that 
the two paragraphs appeared to be in conflict, and pro 
posed that article 11, paragraph 2, should therefore 
be deleted.

5. The Netherlands proposed that the first sentence 
of this paragraph should be redrafted to bring it into 
conformity with the definition of "actual carrier" as 
"the owner of the ship carrying the goods", proposed by 
the Netherlands in relation to article 1, paragraph 2.89 
The sentence as redrafted would read as follows:

"Where the contracting carrier is not the actual 
carrier, the contracting carrier shall nevertheless re 
main responsible for the entire carriage according to 
the provisions of this Convention."

Article 10, paragraph 2
6. The Netherlands proposed that, for the reason 

given at paragraph 5 above in support of its proposal to 
redraft paragraph 1 of this article, paragraph 2 should 
be redrafted by replacing the words "for the carriage 
performed by him" by the words "for the carriage by his 
ship".
Article 10, paragraph 3

Voluntary assumption by carrier of obligations not 
imposed by the convention
1. Czechoslovakia and France observed that, where 

a carrier had by special agreement with the shipper 
assumed obligations not imposed by the convention, 
these obligations should be binding even if the goods 
were carried by an actual carrier. Czechoslovakia pro 
posed that the article should require the carrier to en 
sure that the actual carrier also assumed such additional 
obligations. France proposed that the non-performance 
of such obligations by the actual carrier should entail 
the loss of the carrier's right to limit his liability, and 
that the following language should accordingly be added 
at the end of paragraph 3 :

"3. ... the carrier shall nevertheless remain 
bound by the obligations or waivers resulting from 
such a special agreement, failure to fulfil which shall 
be considered as an act or omission of the carrier 
within the meaning of article 8."
8. IUMI noted that paragraph 3 expressly contem 

plated the case where the contracting carrier assumed,

39 For the definition of "actual carrier" as "the owner of 
the ship carrying the .goods" proposed by the Netherlands, see 
the discussion above on article 1, para. 2, at para. 13.

by special agreement with the shipper, obligations not 
imposed by the convention. IUMI proposed that the 
convention should not deal with this issue, which should 
be left to be resolved by contract.
Article 10, paragraph 4

9. Czechoslovakia proposed that consideration 
should be given to the possibility of extending the joint 
and several liability of the contracting carrier and the 
actual carrier to cases where it was not possible to as 
certain whether the loss, damage or delay occurred dur 
ing carriage performed by the contracting carrier, or 
by the actual carrier.

Through carriageArticle 11. 
Article as a whole

1. Several respondents expressed reservations re 
garding paragraph 2 of this article, which permitted 
the contracting carrier to escape liability "for loss, dam 
age or delay in delivery caused by events occurring 
while the goods are in the charge of the actual carrier" 
(Czechoslovakia, France, the German Democratic Re 
public, Hungary and the United States). It was noted 
that article 11, paragraph 2, may not be consistent 
with article 10, paragraph 1, under which the contract 
ing carrier remained responsible for the entire carriage.

2. Canada proposed that article 11 be deleted, be 
cause of its conflict with the provisions of article 10 
and because of the practical problems inherent in gam 
ing jurisdiction over and enforcing judgements against 
actual carriers. Canada noted that the problem which 
article 11 sought to resolve could in any event be dealt 
with by means of consecutive contracts of carriage cov 
ering the different contemplated segments of the carriage 
by sea.

3. The Netherlands proposed introduction of the 
term "successive carrier" to identify the person who 
may be entrusted with performance of part of the car 
riage, pursuant to the provisions of article 11, para 
graph 1. The Netherlands proposed the following new 
text for article 11, distinguishing the "successive car 
rier" from the "actual carrier" already referred to in 
article 10:

"1. Where the contract of carriage provides that 
the contracting carrier shall perform only part of the 
voyage covered by the contract, and that the rest 
of the voyage shall be performed by a person other 
than the contracting carrier (the successive carrier), 
the responsibility of the contracting carrier and of 
the successive carrier shall be determined in ac 
cordance with the provisions of article 10.

"2. However, the contracting carrier may exon 
erate himself from liability for loss, damage or delay 
in delivery caused by events occurring while the 
goods are under the charge of the successive carrier, 
provided that the burden of proving that any such 
loss, damage or delay in delivery was so caused, shall 
rest upon the contracting carrier.

"3. The provisions of article 10 regarding the 
responsibility of the actual carrier shall apply corres 
pondingly to the parts of the voyage mentioned in 
paragraph 1 of this article."
4. France proposed that wherever the term "con 

tracting carrier' appeared in this article, it should be
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changed to "carrier", in order to make the article con 
form to the definition of "carrier" proposed by France 
for article 1, paragraph I.40
Article 11, paragraph 1

5. The Byelorussian SSR and the USSR proposed 
that the scope of this paragraph be clarified by stressing 
that it was only applicable to cases where the contract 
of carriage contained an express stipulation by the con 
tracting carrier that he shall be obligated to perform 
only a specifically designated part of the carriage and 
that the other parts of the carriage shall be performed 
by one or more actual carriers. The USSR accordingly 
proposed that article 11, paragraph 1, should com 
mence as follows: "Where a contract of carriage con 
tains a special reservation that the contracting carrier 
shall perform only a specifically stipulated part of the 
carriage covered by the contract,...".
Article 11, paragraph 2

6. France, the German Democratic Republic, Hun 
gary and the United States proposed the deletion of this 

/ paragraph, and Czechoslovakia suggested its reconsid 
eration, on the grounds that article 11, paragraph 2, 
was contradictory to the rule in article 10, paragraph 1, 
under which the contracting carrier was responsible for 
the whole carriage even if part or all of the carriage was 
entrusted by him to one or more actual carriers.41 
France noted that to permit the contracting carrier to 
avoid his liability for the whole carriage by simply stip 
ulating in the contract of carriage that he will in fact 
only perform part of the carriage would render article 10 
ineffective.

7. As a less preferable alternative to the deletion 
of article 11, paragraph 2, the United States proposed 
that this paragraph be amended so that the contracting 
carrier could only escape from his responsibility for the 
whole carriage if the actual carrier who was to perform 
part of the carriage was named in the contract of car 
riage.

PART III. LIABILITY OF THE SHIPPER

Article 12. General rule
1. Japan proposed that this article should provide 

that a shipper was obliged to indemnify a carrier for 
any loss, damage or expense incurred by the carrier as 
a result of the consignee's failure to take delivery of 
the cargo within a reasonable time.

2. Canada observed that, if the Convention imposed 
on the shipper the duty specified in the sixth premise 
formulated by Canada for evaluating the draft Conven 
tion,42 it was opposed to the addition to this article of 
a detailed provision regarding the liability of the shipper.

3. INSA observed that the rule on the liability of 
the shipper contained in this article was formulated

40 For the definition of "carrier" proposed by France, see 
the discussion above on article 1, para. 1, at para. 6.

41 It may be noted that Canada proposed deletion of arti 
cle 11 a a whole. (See the discussion at para. 2 above.)

42 This premise reads as follows: "The shipper should have 
a duty to inform the carrier of the true nature of the goods to 
be carried, of any special vice inherent in them and of any 
special characteristcs of the goods which might bear upon the 
manner in which they would be loaded, handled, stowed, cared 
for and discharged." Canada observed that article 17, para. 1, 
possibly gave effect to this premise.

differently from the rule on the liability of the carrier 
contained in article 5, paragraph 1, in the following 
two respects:

(a) Article 12 stated negatively that the shipper 
was not liable for loss or damage sustained by the car 
rier, actual carrier or ship, unless "fault or neglect" 
was proved on the part of the shipper or Ms servants or 
agents. Article 5, paragraph 1, however, stated posi 
tively that the carrier was liable for loss or damage to 
the goods, unless the carrier proved an absence of negli 
gence on his part. INSA therefore proposed that the 
rule on shipper liability contained in this article should 
be formulated in the same manner as the rule on carrier 
liability contained in article 5, paragraph 1 ;

(b) Under article 12, the shipper could avoid lia 
bility by proving absence of "fault or neglect" on his 
part, or on the part of his servants or agents. In par 
ticular, in the course of proving absence of "fault or 
neglect", the shipper was not obliged to identify the 
particular occurrence causing the loss or damage to the 
carrier. Under article 5, paragraph 1, however, the 
carrier could avoid liability only by proof that he had 
not been negligent in taking measures to avoid the 
particular occurrence which had caused the loss, dam 
age or expense, and to avoid the consequences of that 
occurrence; i.e. he had to identify the particular oc 
currence causing the loss or damage. INSA therefore 
proposed that article 5, paragraph 1, be redrafted to 
conform with article 12.43

4. Canada proposed that this article be redrafted 
as follows:

"Neither the shipper nor his servants or agents 
shall be liable for loss of or damage to the goods nor 
for expense arising from such loss or damage unless 
such loss or damage was caused by the fault or 
neglect of the shipper, his servants, or agents."

Article 13. Special rules on dangerous goods 

Article as a whole
Definition of the term "dangerous goods"
1. Canada and the United States were of the view 

that the Convention should contain a definition of the 
term "dangerous goods". Canada proposed that "dan 
gerous goods" should be defined with reference to the 
London Convention for the Safety of Life at Sea of 
1960.

2. The United States proposed the following def 
inition:

" 'Dangerous goods' means explosives, flammable 
goods, or such other goods, in any form or quantity, 
which are considered dangerous or hazardous to life, 
health or property under international agreements, 
the laws or regulations of the flag of the vessel or 
the laws or regulations of the country of the port of 
loading or port of discharge."
3. ICS proposed that, in order to protect carriers 

in cases where hazardous or polluting substances were 
shipped without disclosure by the shipper of their true 
nature, hazardous or polluting substances should, for

43 The new draft proposed by INSA for article 5, para. 1, 
is set forth in the discussion on that article, at para. 27.
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the purposes of article 13, be treated as dangerous 
goods.44

Proposed additions to article 13
4. The Netherlands proposed that this article in 

clude a provision dealing with the scope and limits of 
the liability of actual carriers (and successive carriers48 ) 
when the contracting carrier fails to disclose to such 
other carriers information that he has regarding the 
dangerous nature and character of the goods or the 
precautions that are to be taken.

5. INSA proposed the introduction of provisions 
delineating the carrier's right to freight when dangerous 
goods are disposed of, prior to their arrival at the port 
of destination, in accordance with the provisions of 
article 13. INSA favoured a scheme under which the 
carrier, in cases where he was aware of the danger at 
the time he concluded the contract of carriage, would 
only be entitled to the proportion of the freight that 
corresponded to the distance the goods had in fact been 
carried prior to their disposal; in cases where the carrier 
lacked such knowledge at the time of contracting, he 
would be entitled to recover the freight in full. INSA 
observed that such a distinction in the carrier's right 
to the freight was justified, since the carrier could know 
ingly assume the risk involved in the carriage of dan 
gerous goods and allow for this risk when setting the 
freight rate only if he was aware of the dangerous 
character of the goods.

6. The United Kingdom suggested that considera 
tion be given to whether reference should be made in 
this article not only to the "carrier", but also to the 
"actual carrier".
Article 13, paragraph 1

The requirement that the shipper always mark dan 
gerous goods as such
1. Finland, the United Kingdom and ICS proposed 

that this paragraph be modified so that an absolute, 
unqualified obligation was placed on the shipper to 
mark dangerous goods as such. It was suggested that 
this aim could be attained by deleting the phrase "when 
ever possible" in the second sentence of this paragraph, 
a phrase which in any event was difficult to apply in 
practice.

8. Finland observed that under the IMCO regula 
tions governing the transport of dangerous goods,46 
shippers were always obligated to label dangerous goods 
so as to identify their dangerous character. The United 
Kingdom noted that resolution of questions concerning 
the shipper's failure to mark dangerous goods as such, 
on the basis of allegations that under the particular 
circumstances it was physically not possible or feasible 
to so mark them, should be left to the applicable na 
tional law.

9. Canada proposed deletion of the second sentence 
in this paragraph, dealing with the shipper's obligation 
to specially mark dangerous goods, since in its view

« For the redraft of article 13, para. 1, by ICE incorporating 
this proposal, see the discussion below article 13, para. 1, at 
para. 12.

 *B For the proposal by the Netherlands to introduce the 
concept of "successive carrier", see the discussion above on 
article 11 as a whole, at para. 3.

49 IMCO International Maritime Dangerous Goods Code.

the paragraph should focus on the obligation of the 
shipper to advise the carrier of the particular charac 
teristics of the dangerous goods which could have a 
bearing upon the proper manner of transporting them.41

The requirement that the shipper always inform the 
carrier of the precautions to be taken
10. Canada and ICS proposed that article 13, para 

graph 1, should require that in every case the shipper 
inform the carrier of "the precautions to be taken" 
when he placed dangerous goods in the charge of the 
carrier. Accordingly, they proposed deletion of the 
phrase "if necessary" from the first sentence in this 
paragraph.

11. Canada pointed out the uncertainties engen 
dered by the phrase "if necessary" appearing in this 
paragraph; it was not clear whether the "if necessary" 
qualification of the shipper's duty to inform the carrier 
of the precautions to be taken related to the character 
of the danger, the experience of the shipper, the ex 
perience of the carrier, or the customs of the trade. 
Canada proposed the following text for article 13, para 
graph 1:

"The shipper shall, before the goods come under 
the control of the carrier, inform the carrier of the 
nature of the dangerous goods to be carried and of 
any special characteristics of the dangerous goods 
which might bear upon the manner in which they 
would be loaded, handled, stowed, cared for and 
discharged, as provided in article 4."
12. In order to protect carriers against negligent 

or dishonest shippers, ICS proposed that article 13, 
paragraph 1, should read as follows:

"When the shipper hands dangerous goods, which 
for the purpose of ibis article shall be deemed to 
include hazardous or polluting substances, to the 
carrier he shall inform the carrier of the nature of 
the goods and indicate the character of the danger 
and the precautions to be taken. The shipper shall 
mark or label in a suitable manner such goods as 
dangerous."
13. INSA proposed the following new language for 

the paragraph in order to clarify that it also applied 
to the shipper's servants and agents:

"When the shipper, his servants or agents hand 
dangerous goods to the carrier, they shall inform the 
carrier of the nature of the goods and indicate, if 
necessary, the character of the danger and the pre 
cautions to be taken. The shipper, his servants or 
agents shall, whenever possible, mark or label in the 
suitable manner such goods as dangerous."

Drafting suggestion
14. OCTI made a suggestion of a drafting nature 

affecting only the French text of the paragraph.

Article 13, paragraph 2
Imposed duty on shipper to inform carrier of pre 
cautions to be taken
15. For the purpose of harmonizing this paragraph 

with paragraph 1 of article 13, the Netherlands, the

«For a redraft of article 13, para. 1, suggested by Canada 
and incorporating this proposal, see para. 11 below.
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Philippines and the United States proposed that the 
shipper, in order to be exonerated from liability for 
damages or expenses attributable to his shipment of 
dangerous goods, be obligated to advise the carrier of 
the necessary precautions to be taken in connexion with 
the transport of such goods. It may be recalled that 
under article 13, paragraph 1, the shipper has the duty 
to "inform the carrier of the nature of the goods and 
indicate, if necessary, the character of the danger and 
the precautions to be taken".

16. The Philippines proposed a redraft of both sen 
tences in paragraph 2, the Netherlands and the United 
States redrafts of its second sentence only, all designed 
to reach the result indicated under paragraph 15 above:

(a) The Philippines; new text for article 13, para 
graph 2:

"Dangerous goods may at any time be unloaded, 
destroyed or rendered innocuous by the carrier, as 
the circumstances may require, without payment of 
compensation by him where they have been taken hi 
charge by him without knowledge of their nature and 
character and the precautions to be taken. Where 
dangerous goods are shipped without the carrier hav 
ing knowledge of their nature and character and the 
precautions to be taken the shipper ^hall be liable 
for all damages and expenses directly or indirectly 
arising out of or resulting from such shipment."

(¿>) The Netherlands; new text for beginning of 
second sentence of article 13, paragraph 2:

"Where dangerous goods are shipped without the 
carrier having knowledge of their nature or dangerous 
character or of the precautions to be taken, the 
shipper shall be liable ..."
(c) The United States; new text for beginning of 

second sentence of article 13, paragraph 2:

"Where dangerous goods are shipped without the 
carrier having knowledge of their dangerous nature 
or character or precautions to be taken, the shipper 
shall be liable..."
Carrier may dispose of dangerous goods only when 
they pose danger to ship or other cargo
17. Canada and INSA proposed that the carrier's 

right under paragraph 2 of article 13 to dispose of 
dangerous goods, without any obligation to pay com 
pensation, be restricted to cases where these goods in 
fact posed a danger to the ship or to other cargo or 
property. They noted that a similar restriction was al 
ready contained in article 13, paragraph 3, for cases 
where the carrier knew of the dangerous nature and 
character of the goods when he accepted them for ship 
ment.

18. Canada proposed the following language for 
article 13, paragraph 2, which would permit the carrier 
to dispose of dangerous goods which endangered life 
or property regardless of any knowledge of the danger 
ous nature or character of these goods on the part of 
the carrier:

"The carrier may at any time unload, destroy or 
render innocuous, as the circumstances may require, 
any dangerous goods under his control which have 
become a danger to life or property whether or not

the carrier had knowledge of the nature or character 
of such dangerous goods."48
19. INSA proposed that, in addition to limiting the 

right of the carrier to dispose of dangerous goods with 
out incurring any liability to cases where these goods 
presented a danger to the ship or to other cargo, ar 
ticle 13, paragraph 2, should be modified by deleting 
the phrase "as the circumstances may require" from 
its first sentence. In the view of INSA the carrier should 
be left free to decide upon the manner of protecting 
the ship and other cargo when disposing of the goods 
posing an acute danger to them. INSA disagreed with 
any rule requiring that the manner of disposing of 
dangerous goods correspond to the actual, objective 
circumstances of the case, since, when acting in an 
emergency situation, the carrier might not always be 
able to assess accurately the protective measures that 
"the circumstances may require".

Drafting suggestion
20. The United States made a drafting suggestion 

regarding this paragraph.

Article 13, paragraph 3
21. Parallel with its proposal to modify article 13, 

paragraph 2, the Philippines proposed the addition of 
the phrase "and the precautions to be taken" to the 
provision in paragraph 3 describing the requisite know 
ledge on the part of the carrier that would bring para 
graph 3 into operation. In order to emphasize that the 
carrier enjoyed only a limited immunity under para 
graph 3, since when he accepted the goods for shipment 
he knew that they were dangerous goods, the Philippines 
further proposed that the carrier should be able to 
dispose of such goods under the protection of this para 
graph solely if the goods posed an "actual" danger. 
Article 13, paragraph 3, as redrafted by the Philippines, 
reads as follows:

"Nevertheless, if such dangerous goods, shipped 
with knowledge of their nature and character and 
the precautions to be taken, become an actual danger 
to the ship or cargo, they may in like manner be 
unloaded, destroyed or rendered innocuous by the 
carrier, as the circumstances may require, without 
payment of compensation by him except with respect 
to general average, if any."
22. INSA proposed that the phrase "as the circum 

stances may require" be deleted from this paragraph, for 
the reasons advanced by INSA when it proposed that 
this phrase be deleted from article 13, paragraph 2.49

23. Canada proposed that article 13, paragraph 3, 
should be redrafted to provide that the carrier, his ser 
vants or agents shall not incur liability for disposing 
of dangerous goods, unless the necessity for disposing 
of such goods was attributable to their failure to observe 
the needed precautions indicated by the shipper or to 
an act or omission covered by article 8.

48 It should be noted that Canada also suggested amendment 
of article 13, para. 3, making the carrier liable in certain cases 
when he unloaded, destroyed or rendered innocuous dangerous 
goods. See the discussion below on article 13, para. 3, at 
para. 23.

49 See the discussion above on article 13, para. 2, at para. 19.
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Proposed addition to part III of the draft convention
24. INSA proposed the addition to part III of the 

draft convention of a provision regulating the relations 
between the carrier, shipper and consignee in cases 
where the consignee failed to accept the goods at the 
port of discharge, and setting forth the legal conse 
quences of such non-acceptance. INSA stated that such 
provision should specify that, in cases where the con 
signee did not claim the goods or refused to take de 
livery, the carrier may, after having notified the shipper, 
discharge the cargo and place it in a warehouse or other 
suitable place at the consignee's risk and expense.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading
Article as a whole

1. France proposed that the term "contracting car 
rier" appearing in paragraphs 1 and 2 be replaced by 
the term "carrier" in order to make the article conform 
to the definition of "carrier" proposed by France for 
article 1, paragraph I. 50
Article 14, paragraph 1

2. Canada proposed that this paragraph should be 
redrafted as follows:

"When the carrier takes control of the goods as 
provided in article 4, he shall issue to the shipper 
on demand a bill of lading showing among other 
things the particulars referred to in article 15."
3. ICS proposed that the words "When the goods 

are received in the charge of the contracting carrier or 
the actual carrier . .." should be replaced by the words 
"When the goods are received into the custody of the 
carrier within the port area. ..", in order to bring the 
article into harmony with the modification to article 4, 
paragraph 2, proposed by ICS. 61
Article 14, paragraph 2

4. Canada proposed that the first sentence of this 
paragraph be deleted since article 15, paragraph 1 (/), 
already covered the issue dealt with in that sentence. 
It proposed that paragraph 2 should consist of the sec 
ond sentence of this paragraph, redrafted as follows:

"A bill of lading signed by the master of the ship 
carrying the goods shall be deemed to have been is 
sued on behalf of the carrier."

Article 15. Contents of bill of lading
Article as a whole

Detailed list of required particulars in bill of lading
1. ICS proposed deletion of the whole of article 15, 

because in its opinion the content of bills of lading 
should be left to the constantly changing commercial 
requirements, and shippers and consignees were suffi 
ciently protected by the provisions of article 16 of the 
draft convention. It added that adoption of article 15 
would restrict innovation in shipping and commercial 
documentation.

2. Japan was of the view that the long list in ar 
ticle 15, paragraph 1, of particulars that had to appear 
on every bill of lading was unnecessary and that exist 
ing commercial practice should determine the content 
of bills of lading. IUMI stated that article 15, para 
graph 1, called for too many particulars in bills of 
lading and suggested that only particulars that were 
commercially necessary should be required.

Permissive flexibility in documentation
3. The United States favoured inclusion in the con 

vention of a provision that the bill of lading may be 
prepared by computer or by means of some other sys 
tem of electronic or automatic data processing.

4. It may be noted that the Montreal Protocol No. 4 
amending the Warsaw Convention of 1929, in its ar 
ticle III,52 permits the substitution for the standard air 
waybill of "any other means which would preserve a 
record of the carriage to be performed".

Article 15, paragraph 1
Proposed additions to the list of required particulars 
in bills of lading
5. The Byelorussian SSR, Mexico, the Ukrainian 

SSR and the USSR proposed that the bill of lading be 
required to contain an appropriate indication whenever 
the goods were carried on deck. It was noted that know 
ledge of the fact that the goods were being carried on 
deck was important for shippers and consignees, par 
ticularly because article 9 of the draft convention es 
tablished special rules regarding carrier liability for 
carriage of goods on deck. Mexico proposed that the 
requirement that the bill of lading indicate any on-deck 
carriage of the goods be added to this paragraph as 
subparagraph (m); the Ukrainian SSR proposed in 
corporation of this requirement in article 15, para 
graph 2; and the Byelorussian SSR and the USSR 
proposed that this requirement could appear either in 
article 9 or in article 15.

6. Czechoslovakia proposed that article 15, para 
graph 1, should require that the bill of lading contain 
an appropriate indication if the goods were carried in 
containers, pallets or similar articles of transport.

7. The Philippines proposed the addition of a new 
subparagraph (m) to this paragraph, requiring that the 
following information also appear on bills of lading: 
"The invoice or estimated value of the goods". The 
Philippines noted that this proposal was related to the 
amendment proposed by it for article 6. 53

Proposed amendment to subparagraph (a)
8. The Federal Republic of Germany proposed that 

under subparagraph (a) the carrier be given the choice 
of including in the bill of lading either "the number 
of packages or pieces" or "the weight of the goods". 
It observed that often the carrier could not reasonably 
check the weight of the goods and that in such a case, 
under the present wording of subparagraph (a), the 
carrier either would not insert any notation as to weight 
in the bill of lading or would include the weight as

  For the definition of "carrier" proposed by France, see 
the discussion above on article 1 at para. 6.
  See the discussion above on article 4, para. 2, at para. 8.

62 The text of article III is reproduced in the ICAO com 
ment appearing in document A/CN.9/109 (reproduced in this 
volume, part two, IV, 1, supra).

58 For the amendment of article 6 suggested by the Philip 
pines, see the discussion above on article 6, at para. 31.
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furnished by the shipper, accompanied, however, with 
a reservation pursuant to article 16, paragraph 1. The 
Federal Republic of Germany noted further that both 
the omission from the bill of lading of any indication 
as to weight and the addition of a reservation authorized 
under article 16, paragraph 1, might render a bill of 
lading "unclean" for documentary credit purposes.

Proposed amendment to subparagraph (b)
9. INSA suggested that, if its proposal to modify 

the definition of the term "goods" in article 1, para 
graph 4, so as to exclude packaging other than con 
tainers54 were adopted, subparagraph (b) of article 15 
should be redrafted to read: "The apparent condition 
of the goods or their packaging". It explained that the 
change was designed to clarify that, in the case of 
packed goods, the carrier was only obligated to note 
the apparent condition of the packaging.

Proposed amendments to subparagraph (t)
10. Canada and ICS expressed doubts regarding 

subparagraph (/), under which the carrier was required 
to indicate on the bill of lading "the date on which the 
goods were taken over by the carrier at the port of 
loading", and they suggested its deletion. Canada ob 
served that a carrier could attempt to reduce his period 
of responsibility under the convention by inserting a 
later date for Ms having taken over the goods than was 
actually the case. ICS noted that the carrier could not 
comply with this provision when he received a consign 
ment over a number of days or when he was issuing a 
"shipped" bill of lading.

11. Fiji proposed that under subparagraph (/) the 
carrier should also be required to indicate the place 
where he had taken over the goods, so that the sub- 
paragraph would read:

"The port of loading under the contract of car 
riage and the date and place on which the goods 
were taken over by the carrier at the port of loading."
Proposed amendment to subparagraph (h)
12. ICS observed that subparagraph (h), by im 

plying that there may be more than one original bill of 
lading, ran counter to the current trend in shipping 
practice towards issuing only one original of the bill 
of lading.

Proposed amendment to subparagraph (})
13. The Philippines and the United States were of 

the view that subparagraph (/), in permitting the car 
rier to sign the bill of lading in one of the ways listed 
therein only "if the law of the country where the bill 
of lading is issued so permits", was unduly restrictive. 
The Philippines proposed that the carrier should be 
able to utilize one of the listed methods for signature 
if that method was permitted by "the law or usage of 
the country where the bill of lading is issued." The 
United States proposed that the carrier be permitted 
to sign the bill of lading in a manner specified in sub- 
paragraph (/) "if not prohibited by the law of the 
country where the bill of lading is issued."

Proposed amendment to subparagraph (k)
14. ICS noted that subparagraph (k) could create 

difficulties in practice if the cargo were resold.

  See the discussion above of comments on article 1, para. 4, 
at para. 20.

Proposed deletion of subparagraph (\)
15. The Philippines proposed deletion of subpara 

graph (/) since it merely repeated the obligation for 
the inclusion of a statement in the bill of lading that 
was imposed by article 23, paragraph 3.

Drafting suggestions
16. Suggestions of a drafting nature regarding the 

text of article 15, paragraph 1, were made by France, 
the Philippines and OCTI. Drafting suggestions affect 
ing only the French text were made by OCTI as to the 
introductory clause of article 15, paragraph 1, and as 
to subparagraph (/), and by France as to subpara 
graph (k). The Philippines made a drafting suggestion 
concerning subparagraph (k).
Article 15, paragraph 2

17. ICS proposed that the words "and the date or 
dates of loading" appearing at the end of the first sen 
tence in this paragraph be deleted, since in the case of 
a "shipped" bill of lading it was not appropriate to 
inquire about the loading date.

18. The Ukrainian SSR proposed that article 15, 
paragraph 2, should require the carrier to note on the 
bill of lading that the goods would be carried on deck.66
Article 15, paragraph 3

19. Japan stated that the consequences under this 
paragraph of the omission of one or more of the par 
ticulars that the carrier had to include in the bill of 
lading pursuant to the provisions of article 15, para 
graph 1, needed clarification.

20. The Philippines proposed that this paragraph 
include, as sanction against a carrier who issued a bill 
of lading which did not contain all the particulars re 
quired under article 15, paragraphs 1 and 2, a pro 
vision denying to such a carrier the article 6 limitation 
on carrier liability. The Philippines proposed the fol 
lowing language for article 15, paragraph 3:

"The absence in the bill of lading of one or more 
particulars referred to in this article shall not affect 
the validity of the bill of lading, but shall deprive the 
carrier of the benefits provided for in article 6".

Article 16. Bills of lading: reservations and
evidentiary effect 

Article as a whole
1. The United States observed that the article was, 

in general, satisfactory, subject to its observation on 
paragraph 1 thereof.

2. Canada noted that, although the article provided 
a penalty for failure to comply with the provisions of 
article 15, paragraph 1, subparagraphs (fo) and ( ), 
it was not possible to decide whether the penalty was 
sufficient because of the unclear drafting of the article.
Article 16, paragraph 1

3. The Byelorussian SSR, the USSR and INSA 
noted that this paragraph implied, but did not expressly 
provide, that the carrier was entitled to enter a reser 
vation on the bill of lading as to those particulars con 
cerning the goods the accuracy of which he had reason-

66 For proposals that the bill of lading should be required 
to indicate that the goods were carried on deck, see the dis 
cussion above of comments on article 15, para. 1, at para. 5.
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able grounds to suspect, or which he had no reasonable 
means of checking. They therefore proposed that the 
paragraph should clearly provide that the carrier had 
the right to enter a reservation in such a case.

4. Belgium and INSA noted that the imposition of 
an obligation on the carrier to make special note of 
any reasonable grounds for suspecting that the par 
ticulars concerning the goods contained in the bill of 
lading did not accurately represent the goods, and to 
make special note of the absence of reasonable means 
of checking such particulars, was undesirable for the 
following reasons:

(a) It would make documentation complex, and 
delay the dispatch of goods (Belgium);

(b) The concept of "grounds for suspicion" in 
terms of which the obligation was formulated seemed 
to lack clarity and would be difficult to apply in practice 
(INSA, citing the fourth report of the Secretary-General 
on responsibility of ocean carriers for cargo: bills of 
lading, A/CN.9/96/Add.l, para. 37),*

(c) In order to satisfy this obligation, carriers 
would in practice draft standard sets of reservations 
which they would insert in bills of lading. A cargo in 
terest making a claim against a carrier would thus have, 
in addition to the burden of proving that the loss or 
damage occurred while the goods were in the charge of 
the carrier, the burden of disproving such reservations 
and the grounds or inaccuracies noted by the carrier 
(INSA).

5. The United States proposed a modification to 
paragraph 1 in order to clarify that, in the case of par 
ticulars contained in a bill of lading covering shipment 
of goods in a sealed container, opening and counting 
the contents of the container could not be regarded as 
a reasonable means of checking such particulars. It 
proposed the following modified text for paragraph 1 :

"If the bill of lading contains particulars concern 
ing the general nature, leading marks, number of 
packages or pieces, weight or quantity of the goods 
which the carrier or other person issuing the bill 
of lading on his behalf knows or has reasonable 
grounds to suspect do not accurately represent the 
goods actually taken over or, where a 'shipped' bill 
of lading is issued, loaded, or if he had no reason 
able means of checking such particulars, as in case 
of a sealed container, the carrier or such other person 
shall make special note of these grounds or inaccu 
racies, or of the absence of reasonable means of 
checking."
6. The Netherlands proposed that, since a reserva 

tion such as "weight unknown" would often be inserted 
in bills of lading because the carrier frequently had no 
means of checking the weight as stated by the shipper, 
it would be desirable if a pre-printed reservation such 
as "weight unknown" were considered a "special note" 
under paragraph 1.

7. Canada observed that the sanctions imposed un 
der this paragraph on a carrier who failed to comply 
with its provisions were unclear.

Drafting suggestions
8. OCTI made two drafting suggestions concerning 

the French text of this paragraph.
Article 16, paragraph 2

9. INSA proposed that the phrase ". .. or its pack 
aging" should be added after the phrase "apparent 
condition of the goods" in the two instances where the 
latter phrase appeared in this paragraph. It observed 
that this addition would harmonize the language of this 
paragraph with the modification, proposed by INSA 
to the language of article 15, paragraph 1 (b).5e

Article 16, paragraph 3 
Subparagraph (b)
10. France and INSA proposed that the words "in 

cluding any consignee" should be deleted from subpara- 
graph (6) for the following reasons:

(a) The words were unnecessary (France and 
INSA), particularly because it was not important that 
the term "third party" in that subparagraph cover the 
final endorsee of an "order" bill of lading, or the bearer 
of a bearer bill of lading (France);

(b) In the case of a non-transferable bill of lading, 
a consignee named on the bill of lading could not be 
considered a third party since he could exercise the 
rights of the shipper on the bill of lading (France) ;

(c) In the case of a non-transferable bill of lading 
with a named consignee, the consignee might be the 
same person as the shipper. It was undesirable to ac 
cord such a shipper-consignee the rights given to a 
"third party" under this subparagraph (France).
France therefore proposed the adoption of the follow 
ing wording contained in article 1, paragraph 1 of the 
Brussels Protocol of 1968:

"However, proof to the contrary shall not be ad 
missible when the bill of lading has been transferred 
to a third party acting in good faith."

Article 16, paragraph 4
11. Japan, ICS and INSA proposed the deletion of 

this paragraph. The following reasons were given for 
this proposal:

(a) The provisions of the paragraph depriving the 
carrier of his lien over the cargo for unpaid freight, for 
the sole reason that the bill of lading did not indicate 
that freight was payable, were unduly harsh (INSA);

(b) The second sentence of the paragraph had un 
satisfactory results in certain cases, e.g. where a bill 
of lading was issued as a receipt pursuant to a charter- 
party and did not set forth the freight at the express 
wish of the charterer. If such a bill of lading was later 
transferred to a third party by the charterer, it would 
be reasonable to allow the carrier to recover the freight 
from such third party and to exercise a lien over the 
cargo for unpaid freight (ICS). ICS proposed the re 
tention of the present rule under which the carrier only 
lost his right to the freight through a "freight prepaid" 
notation on the bill of lading.

«Reproduced in UNCITRAL Yearbook, Vol. VI: 1975, 
part two, IV, 2.

   For the modification proposed by INSA, see the discussion 
above on article 15, para. 1 (ft), at para. 9.
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Drafting suggestion
12. A suggestion of a drafting nature concerning 

this paragraph was made by the Philippines.
Article 16, paragraphs 2, 3 and 4

13. Canada observed that these paragraphs would 
be acceptable if the article also provided that the issue 
of a bill of lading by the carrier constituted an under 
taking by him to deliver the goods as specified therein.

Article 17. Guarantees by the shipper 
Article as a whole

Regulation of letters of guarantee
1. The comments on this article were primarily con 

cerned with the question of whether the draft conven 
tion should contain provisions regulating the use of 
"letters of guarantee" (also known as "letters of in 
demnity"), given by shippers to carriers hi order to 
induce them to issue "clean" bills of lading. Canada, 
Hungary, Japan, the United States, USSR, CMI and 
IUMI expressed their dissatisfaction with the r gime 
established by article 17 for governing the legal effect 
of such letters of guarantee.

2. It was proposed by Canada, Hungary, CMI and 
IUMI that the convention should not deal with letters 
of guarantee and that therefore paragraphs 2, 3 and 4 
of this article be deleted. Canada observed that, since 
letters of guarantee were intended to bring about the 
issue of bills of lading which would be misleading to 
subsequent holders of those bills of lading as to the 
condition of the goods, such letters would be held in 
valid in most cases as being in violation of public policy 
(ordre public). CMI noted that paragraphs 2, 3 and 4 
could be taken as legal recognition of letters of guaran 
tee, while Hungary and IUMI noted that these pro 
visions would lead to a great deal of litigation. Hungary 
further noted that the convention could not preclude 
claims by shippers based on guarantees in other inter 
national rules designed to ensure that the carrier would 
issue a "clean" bill of lading.

3. Japan and the USSR proposed deletion of para 
graphs 3 and 4 of article 17. Japan was of the view that 
these two paragraphs were contrary to established com 
mercial practice concerning letters of guarantee and 
would make it more difficult for shippers to obtain 
financing by means of documentary credits. The USSR 
suggested that the questions dealt with in paragraph 3 
of article 17 should be left to national law and that 
those dealt with hi paragraph 4 should be left to the 
general rule in article 8 on loss of the carrier's right to 
limit his liability.

Deletion of phrase "including any consignee"
4. France and INS A proposed deletion of the phrase 

"including any consignee" wherever it appeared in para 
graphs 2, 3 and 4 of article 17. B7
Article 17, paragraph 1

5. Canada observed that the interrelationship be 
tween this paragraph and article 16, paragraph 1, deal 

's7 France and INSA also suggested that the phrase "in 
cluding any consignee" be deleted from the text of article 16, 
paragraph 3 (b). For the reasons advanced by France in 
support of its proposal to delete this phrase, see the discussion 
above on article 16, paragraph 3, at paragraph 10.

ing with reservations by the carrier on the bill of lading 
needed clarification. In the view of Canada, article 17, 
paragraph 1, was intended to govern relations between 
the carrier and the shipper, while article 16 paragraph 1 
was concerned with relations between the carrier and 
the holder of the bill of lading.

Drafting suggestions
6. Suggestions of a drafting nature were made by 

the United Kingdom regarding the English text and by 
OCTI regarding the French text of article 17, para 
graph 1.

Article 17, paragraph 2 
Drafting suggestions
7. Suggestions of a drafting nature, affecting only 

the French text of article 17, paragraph 2, were made 
by France and OCTI.

Article 17, paragraph 3
8. The Byelorussian SSR, Japan, the United States, 

the USSR, CMI, ICS and INSA proposed the deletion 
of this paragraph.

9. The following reasons were given in support of 
deletion:

(a) The relationship between the carrier and a 
shipper giving a letter of guarantee to the carrier should 
be left to be determined by the applicable national 
law (Byelorussian SSR, the United States, USSR and 
INSA);

(¿>) The provisions in paragraph 3 were unjust and 
undesirable since they placed the shipper who initiated 
the deception of the third party holder of the bill of 
lading in a better position than the carrier (CMI and 
INSA); furthermore, when the carrier issued a "clean" 
bill of lading in reliance upon a letter of guarantee from 
the shipper, it might be assumed that as a rule the 
intent was to defraud a third party holder of the bill 
of lading, so that under the provisions of this paragraph 
letters of guarantee would not be valid against shippers 
(INSA);

(c) The paragraph did not sufficiently protect con 
signees against fraudulent collusion between the ship 
per and the carrier (the United States);

(d) The paragraph was contrary to well-established 
commercial practice and was likely to cause prob 
lems for shippers seeking documentary credit financing 
(Japan).

Article 17, paragraph 4
10. The Byelorussian SSR, Japan, the USSR, ICS 

and INSA proposed that this paragraph be deleted.
11. The Byelorussian SSR, the USSR, ICS and 

INSA were of the view that the special case dealt with 
in this paragraph was already adequately covered by 
the general rule in article 8 regarding loss by the carrier 
of the right to limit his liability under the Convention. 
ICS observed that the only case covered by article 17, 
paragraph 4, and not covered by article 8, involved 
the situation where the carrier was the innocent victim 
of his dishonest employee.

12. Japan noted that paragraphs 3 and 4 of ar 
ticle 17 were contrary to established commercial prac-
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tice and would cause difficulties for shippers endeavour 
ing to obtain financing.

Drafting suggestion
13. OCTI made a suggestion of a drafting nature 

affecting only the French text of article 17, paragraph 4.

Article 18. Documents other than bills of lading
1. The German Democratic Republic proposed that 

the provisions of this article should apply only to the 
case where a document other than a biU of lading was 
issued at the request of the shipper, and proposed that 
the article should be re-drafted as follows:

"When a carrier issues a document other than a 
bill of lading by request of the shipper, such docu 
ment shall be prima facie evidence of the taking over 
by the carrier of the goods as therein described."
2. The German Democratic Republic also proposed 

that, in order to take account of developments in inter 
national transport, the article should be supplemented 
by provisions covering the legal effect of documents 
other than bills of lading, as follows:

"(a) The carrier shall be obliged for delivering 
goods to the consignee as named in this document at 
the port of destination.

"(¿>) The shipper retains the right to dispose of 
the goods until they have reached the port of destina 
tion, unless he has transferred this right beforehand 
in writing and without any reserve to the consignee 
or to a third person and has informed the carrier of 
such a transfer.

"(c) If this document makes reference to car 
riage conditions, these are valid if and when they 
are made known or otherwise accessible."
3. Canada proposed that this article be deleted, 

because:
(a) It created uncertainty as to the validity of the 

"other documents" contemplated therein, and the status 
of such documents hi relation to the Convention; and

(b) The issue dealt with under this article was al 
ready adequately covered under article 23, paragraph 3.

4. ICS proposed that, if article 4, paragraph 2 of 
the draft Convention were not amended as proposed 
by it, 58 article 18 should be redrafted as follows:

"When a carrier issues a document other than a 
bill of lading to evidence the receipt of goods under 
a contract of carriage such document shall be prima 
facie evidence of the taking into custody in the port 
area of the goods as therein described."
5. INS A observed that the issuance of a document 

evidencing the conclusion of a contract of carriage, and 
the taking over of goods by a carrier under such a 
contract, were separate acts, and that the conclusion 
of a contract did not by itself constitute evidence of 
the taking over of goods. It therefore proposed that the 
scope of the article should be restricted to cases where 
the document issued evidenced not only the contract of 
carriage, but also the taking over of goods by the car 
rier, and proposed the following modified text:

   For the proposed amendment by ICS to article 4, para. 2, 
see the discussion above on article 4, para. 2, at para. 8.

"When a carrier issues a document other than a 
bill of lading to evidence a contract of carriage and 
receipt or acceptance of the goods, such a document 
shall be prima facie evidence of the taking over by 
the carrier of the goods as therein described."

PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay 
Article 19, paragraph 1

1. Canada and Finland expressed reservations con 
cerning the requirement that, to enjoy the benefit of 
the rebuttable presumption set forth in this paragraph, 
the consignee must give written notice to the carrier 
of the loss or damage "not later than at the time the 
goods are handed over to the consignee". Finland was 
of the view that this time period may be too short to 
protect adequately the interests of consignees.

2. Canada proposed that article 19, paragraph 1, 
be modified as follows, so as to clarify that it became 
applicable only when the carrier delivered the goods in 
one of the ways specified in article 4, paragraph 2:

"Unless notice of loss or damage specifying the 
general nature of such loss or damage is given by 
the consignee or such other person authorized to 
receive the goods, to the carrier, his servants or agents 
at the time when the carrier, his servants or agents 
deliver the goods as provided in paragraph 2 of 
article 4, such delivery shall be prima facie evidence 
of the condition of the goods as described in the 
bill of lading."
3. France proposed deletion of the words "if any" 

appearing at the end of this paragraph, since the pre 
sumption as to the condition of the goods when taken 
in charge by the carrier could arise only if a document 
of transport describing the goods was in fact issued.
Article 19, paragraph 2

4. The Byelorussian SSR, Fiji, the Ukrainian SSR 
and the USSR expressed their disagreement with the 
use of the phrase "completion of delivery" to denote 
the commencement of the period within which the con 
signee was obliged to give to the carrier written notice 
of non-apparent loss or damage.

5. The Byelorussian SSR, the Ukrainian SSR and 
the USSR observed that in paragraph 5 of article 19 
the commencement of the time period for giving notice, 
and in paragraph 1 of article 19 the end of such period, 
were identified in terms of the "handing over" of the 
goods to the consignee. They therefore proposed that 
in article 19, paragraph 2, the phrase "after the com 
pletion of delivery" be replaced by the phrase "after 
the handing over of the goods to the consignee".

6. Fiji proposed that article 19, paragraph 2 be 
clarified so as to make it clear that, as a rule, the notice 
in writing required therein had to be given by the con 
signee within 10 days after Ms acceptance of the goods 
from the carrier. Fiji noted that the only exception to 
this rule should be the case where, pursuant to article 4, 
paragraph 2 (c), the carrier handed over the goods to 
a port authority or other third party^

7. Finland expressed the view that the 10-day pe 
riod specified in article 19, paragraph 2, for giving
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written notice might be too short to protect adequately 
the interests of consignees.

8. INSA proposed that, to avoid possible ambiguity, 
a provision be added clarifying that in this paragraph 
the term "days" denoted "consecutive days."

9. Canada stated that the provisions of article 19, 
paragraph 2, were acceptable.
Article 19, paragraph 3

10. Canada stated that the provisions of article 19, 
paragraph 3, were acceptable.
Article 19, paragraph 4

11. Canada stated that the provisions of article 19, 
paragraph 4, were acceptable.
Article 19, paragraph 5

12. Canada and Finland approved of the provision 
in this paragraph making liability to pay compensation 
for delay in delivery conditional upon the giving of 
written notice by the consignee to the carrier "within 21 
days from the time that the goods were handed over to 
the consignee".

13. ICS, which was opposed to imposition under 
the draft Convention of carrier liability for delay hi 
delivery,89 suggested that if such liability were retained, 
the words "servants or agents" should be added at 
the end of paragraph 5.

14. INSA proposed that, to avoid possible am 
biguity, a provision be added clarifying that in this 
paragraph the term "days" denoted "consecutive days".
Article 19, paragraph 6

15. Canada proposed that this paragraph be de 
leted so as to avoid any inconsistency with the pro 
visions contained in article 19, paragraphs 1 to 5.

16. The Byelorussian SSR and the USSR proposed 
modification of article 19, paragraph 6, with a view 
towards making a timely written notice given by the 
consignee to the contracting carrier equally effective 
as to an actual carrier who performed part of the 
carriage.

Article 20. Limitation of actions 
Article as a whole

Nature of the claims to be covered by the provisions 
on limitation of actions
1. The United States proposed that the provisions 

on limitation of actions contained in this article should 
be made applicable only to claims against the carrier 
for cargo loss or damage, and not to non-carriage causes 
of action, because non-carriage causes of action fell 
outside the scope of the Convention and should be 
governed by the applicable national law.

2. The United Kingdom proposed that the pro 
visions on limitation of actions contained in this article 
should not apply to defeat a counter-claim by the cargo 
interest against the carrier where the former sought an 
indemnity from the latter to cover liability which would 
otherwise be incurred to make a contribution in general

average in respect of loss resulting from the carrier's 
fault. 60

3. Japan proposed that the provisions on limitation 
of actions contained in this article should be extended 
to cover claims against the carrier for misdelivery made 
in good faith in reliance upon a letter of guarantee 
issued by a bank.

Drafting suggestion
4. The United States proposed that articles 20 to 22 

should be examined with a view to eliminating possible 
inconsistencies in the use of terms therein.

Article 20, paragraph 1
Length of the limitation period
5. Canada, France, Japan, the Netherlands, the 

United Kingdom, the United States, CMI, ICS, INSA 
and OCTI proposed that the period of limitation un 
der this paragraph should be one year. The following 
reasons were given:

(a) If it became necessary in a particular case to 
extend the period of one year, e.g. for the purpose of 
continuing discussions between the parties for the settle 
ment of the dispute, under the provisions of paragraph 3 
the period could be extended (CMI, INSA and OCTI) ;

(b) The period of one year, which currently pre 
vailed under article 3, paragraph 6 of the Brussels Con 
vention of 1924, had not created difficulties (France 
and CMI);

(c) A one-year period would promote the prompt 
resolution of disputes, which was desirable in com 
mercial relations (France and ICS);

(d) The period of one year was sufficient for cargo 
interests either to negotiate a settlement with a carrier, 
or to institute legal or arbitral proceedings against him 
(INSA);

(e) Adoption of the period of one year would bring 
the Convention into harmony with the CMR and CIM 
Conventions in regard to the limitation period (ICS and 
OCTI);

(/) The adoption of a limitation period longer than 
one year would provide no guarantee that claimants 
would act within such longer period (CMI).

6. Austria, Hungary, Mexico, the Niger, Sierra 
Leone and Sweden81 proposed that the period of limita 
tion under this paragraph should be two years. The fol 
lowing reasons were given:

(a) A two-year period provided greater protection 
to cargo interests (Mexico) ;

(fr) Experience with the period of one year which 
currently prevailed under article 3, paragraph 6 of the 
Brussels Convention of 1924 had shown that a one- 
year period was often too short for the purposes of 
negotiation and the institution of legal proceedings 
(Sweden) ;

88 For the view of ICS regarding the imposition of carrier
liability for delay in delivery, see the discussion above on
article 5 as a whole, at paragraphs 13 and 14.

eo This proposal is incorporated in the new text proposed 
by the United Kingdom for article 24. This new text is set 
forth in the discussion below on that article, at para. 3.

«i The preference of Sweden was expressed subject to its 
further proposal on the limitation provisions noted at para 
graph 7 below. .
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(c) Although under paragraph 3 the period of one 
year could be extended, cargo interests and their in 
surers had sometimes experienced difficulties hi obtain 
ing an extension in the manner specified in that para 
graph (Sweden);

(d) The current solution of haying a one-year 
period, with the possibility of extending that period, 
was unsatisfactory, since there were differences in na 
tional laws concerning the possibility of an extension, 
and the kinds of permissible extension (Hungary);

(e) Adoption of the period of two years would 
bring the draft convention into harmony with the War 
saw Convention of 1929 in regard to the limitation 
period. The period of limitation specified in the Warsaw 
Convention was of special relevance because of certain 
similarities between carriage of goods by sea and car 
riage of goods by air, e.g. the distances involved in 
the carriage (Hungary);

(/) Under subparagraph (b) of this paragraph, 
the period of limitation could commence to run on the 
ninetieth day after the contract was made. Since the 
contract might have been made long before the carriage 
commenced, a two-year period of limitation would be 
more satisfactory than a one-year period (Austria).

7. Sweden observed that the limited consequence 
of the non-delivery of notice of loss or damage under 
article 19, paragraph 1, of the draft Convention was 
sometimes abused by cargo interests who did not inform 
carriers of claims until the limitation period had almost 
ended. Sweden accordingly proposed that the adoption 
of a limitation period of two years should be qualified 
by a provision requiring cargo interests to inform car 
riers of their claims within a shorter period than two 
years in order to retain their rights of action.

8. Nigeria proposed the adoption of a limitation 
period of two years for the institution of arbitral pro 
ceedings.

Subparagraphs (a) and (b)
9. Canada observed that it preferred the wording 

of article 3, paragraph 6, of the Brussels Convention of 
1924 to the wording of subparagraphs (a) and (b) 
of paragraph 1. It noted, however, that subparagraph 
(6) probably covered a type of action not covered by 
article 3, paragraph 6, of the Brussels Convention of 
1924, e.g. failure by the carrier to perform the contract 
of carriage by not taking control of the goods.

10. Austria observed that, although subparagraph 
(b) was intended to cover a case of total loss of the 
goods, it was unclear how the words "... or, if he has 
not done so, the time the contract was made" could 
apply to a total loss. Austria noted that, if the carrier 
had not taken over the goods, there could be no total 
loss.

11. The United Kingdom noted that in the circum 
stances covered by subparagraph (b), a claimant would 
be time-barred where a vessel was held up for a period 
longer than the limitation period, and the goods were 
lost after the vessel was released.

Article 20, paragraph 3
12. The Byelorussian SSR and the USSR proposed 

that the language of this paragraph should be modelled

on the language of article 22, paragraph 2 of the Con 
vention on the Limitation Period in the International 
Sale of Goods.92

13. CMI approved of the inclusion of a provision 
enabling the parties to extend the period of limitation 
by agreement.

Article 20, paragraph 4
14. Canada proposed that this paragraph should 

be deleted in conformity with its proposals for the de 
letion of article 1, paragraph 2,63 and article 10.«*

Article 20, paragraph 5
15. Austria proposed that this paragraph should be 

deleted for the following reasons:

(a) The rule contained in the second sentence of 
the paragraph, specifying a minimum period within 
which an action for indemnity could be brought, might 
be inconsistent with the obligations undertaken by a 
State under other international conventions. The second 
sentence should therefore be deleted;

(b) If the second sentence were deleted, the first 
sentence would only state a truism.

16. CMI approved of the minimum period specified 
under this paragraph for the bringing of an action for 
indemnity,

Article 21. Jurisdiction 
Article as a whole

Proposals to delete article 21
1. The Byelorussian SSR, the Ukrainian SSR and 

the USSR proposed the deletion of article 21 since they 
were of the view that questions of jurisdiction should be 
left to national law for settlement. The USSR observed 
that article 21 created uncertainty for defendants by 
giving a number of options to plaintiffs in selecting a 
forum, and that its provisions might violate certain 
agreements between States concerning jurisdiction over 
disputes involving organizations in those States.

2. INSA proposed the deletion of article 21 in order 
to preserve the long-standing international practice of 
resolving problems of jurisdiction on the basis of the 
parties' agreement as to the proper forum. INSA ob 
served that, under paragraph 1, the plaintiff was given 
the unilateral option of choosing any one of four other 
fora, even in cases where the parties had agreed in ad 
vance on a particular forum.

3. On the other hand, Canada expressed its sup 
port for the options given to plaintiffs under this article 
and observed that the article would satisfactorily re 
solve many jurisdictional disputes before various na 
tional courts.

«a A/CONF.63/15. Article 22, para, 2 of that Convention 
reads as follows: 'The debtor may at any time during the 
running of the limitation period extend the period by a declara 
tion in writing to the creditor. This declaration may be re 
newed."

63 For the proposal of Canada to delete article 1, para 
graph 2, see the discussion above on article 1, paragraph 2, at 
paragraph 12.

«* For the proposal of Canada to delete article 10, see the 
discussion above on article 10, at paragraph 3 (a).
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Opposition to limiting jurisdiction to contracting 
States
4. Finland and Sweden proposed that jurisdiction 

should not be limited to "contracting States." They 
observed that such a limitation would cause problems 
when only a small number of States were bound by the 
convention, e.g. immediately upon its entry hito force. 
Sweden also noted that if an action was brought in a 
non-contracting State, that State could disregard the 
provisions of article 21, particularly if the contract of 
carriage had some clear connexion with that State. Ac 
cordingly, Sweden proposed that the word "contracting" 
be deleted where it appeared before the word "State" 
in paragraphs 1, 2 («) and 3 of article 21.
Proposed addition to article 21

5. Austria suggested that consideration be given 
to the possible addition to article 21 of provisions deal 
ing with the recognition and enforcement of judgements 
delivered by courts hi contracting States having juris 
diction under the terms of this article.

Drafting suggestion
6. The United States proposed that the terminology 

used in articles 20, 21 and 22 be harmonized.
Article 21, paragraph 1

To give options to plaintiff only ij no competent court 
designated in contract of carriage
7. The German Democratic Republic proposed that, 

generally, jurisdiction over disputes arising from a con 
tract of carriage should be vested either in the court 
specified hi that contract or in the court having juris 
diction over the dispute pursuant to an agreement be 
tween the States where the parties had their residence 
or place of business. In cases where the above general 
rule did not apply, the German Democratic Republic 
proposed that the plaintiff be given the option of choos 
ing among the courts at the port of loading, at the port 
of discharge, and at the principal place of business of 
the carrier.

8. As a less preferable alternative to the deletion of 
article 21, the Byelorussian SSR and the USSR pro 
posed that the options for the plaintiff listed hi sub- 
paragraphs (a) to (d) of article 21 should be made 
applicable only if no competent court had been specified 
in the contract of carriage.

To limit the options given to plaintiff
9. ICS proposed that subparagraphs (b), (c) and 

(d) of paragraph 1, or at least two of these subpara 
graphs, be deleted, since their retention would create 
uncertainties for defendants and would lead to forum 
shopping.

Proposals concerning the introductory clause of para 
graph 1
10. The Netherlands proposed replacement of the 

phrase "legal proceeding arising out of the contract of 
carriage" by the phrase "legal proceeding arising under 
this Convention", hi order to clarify that disputes con 
cerning the freight charges were not covered.

11. Japan proposed the addition of a provision to 
paragraph 1, specifying that when the plaintiff was 
authorized to "bring an action in a contracting State",

the action had to be brought in a court having jurisdic 
tion over the place described hi the applicable sub- 
paragraph of paragraph 1, under the procedural law 
of the State concerned.

Proposals concerning particular subparagraphs
12. Belgium and INS A observed that subpara 

graph 1 (¿) could lead to judicial proceedings being 
brought in courts that were far from the ports of load 
ing and discharge, or the principal place of business of 
the carrier. Belgium referred to the possibility that, un 
der subparagraph 1 (b), a carrier who concluded a 
contract of carriage through an agency could be sued 
at a place where he merely had an agency and conse 
quently could not properly protect his interests, and 
proposed that subparagraph 1 (b) be redrafted on the 
model of article 17 of the Athens Convention of 1974.65

13. The United States proposed the following new 
text for subparagraph I (e): "such additional place as 
may be designated for that purpose in the contract of 
carriage".
Article 21, paragraph 2

Proposals to delete paragraph 2 W
14. The Netherlands proposed deletion of this para 

graph, on the ground that it dealt with questions of 
procedural law which should be left to national legisla 
tion for resolution.

15. INS A observed that paragraph 2 would create 
difficulties both hi States that recognized the sovereign 
immunity of State-owned vessels, and hi States whose 
national legislation did not permit in rem actions.

Scope of paragraph 2
16. The United Kingdom proposed that the scope 

of this paragraph be expanded so as to confer jurisdic 
tion also on the court of a contracting State which 
legally arrested a sister ship of the carrying vessel.

17. Canada and the United Kingdom doubted 
whether it was correct to describe the courts having 
jurisdiction under the first sentence of subparagraph 2 
(a) as "the courts of any port hi a contracting State". 
They noted that national courts were not always es 
tablished with jurisdiction limited to a specific area 
within the State and that, hi any event, the jurisdiction 
of courts was rarely restricted to port areas. Canada 
proposed that subparagraph 2 (a) be redrafted to pro 
vide that any court hi a contracting State, which legally 
arrested the carrying vessel, thereby acquired jurisdic 
tion; For the same reason, the United Kingdom pro 
posed replacement of the above-quoted description by 
the words "the courts of a contracting State in any of 
whose ports ...".

18. The USSR observed that if paragraph 2 of ar 
ticle 21 were retained, it should be made clear that 
State-owned vessels were excluded from its scope.

«8 The relevant provision in article 17, paragraph 1 (d) of 
the Athens Convention of 1974, reads as follows: "a court of 
the State where the contract of carriage was made, if the de 
fendant has a place of business and is subject to jurisdiction 
in that State."

ee lt may be recalled that:several respondents proposed the 
deletion of article 21; see the discussion above on article 21 
as a whole, at paras. 1-2.
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Delete provision in subparagraph 2 (a) on mandatory 
removal of actions
19. Belgium and the Federal Republic of Germany 

proposed the deletion of the second sentence in sub- 
paragraph 2 (a) dealing with the mandatory removal 
of actions, commenced by the legal arrest of the carrying 
.vessel, at the petition of the defendant provided specified 
conditions were met. They observed that this provision 
may be contradictory to article 7 of the Brussels Con 
vention on the Arrest of Sea-Going Ships of 1952, 
which did not grant defendants the option of removing 
an action to another court. The Federal Republic of 
Germany also observed that, due to differences in na 
tional laws on procedure, removal of actions brought 
in one State to another State was not practicable.

Other comments on provision in subparagraph 2 (a) 
on mandatory removal of actions
20. Austria observed that the provision in the sec 

ond sentence of subparagraph 2 (a), forcing the plain 
tiff to remove an action, properly commenced by the 
legal arrest of the carrying vessel, upon the petition of 
the defendant if the defendant furnished sufficient secu 
rity, might cause procedural difficulties in some States.

21. Finland proposed the addition of provisions 
clarifying the method to be followed by plaintiffs in 
removing actions and the effect of such removals on the 
limitation of actions.

Drafting suggestion
22. OCTI made a suggestion of a drafting nature 

affecting only the French text of subparagraph 2 (ft).

Article 21, paragraph 3
Modifications of the language in the first sentence
23. The Netherlands proposed replacement of the 

phrase "no legal proceedings arising out of the contract 
of carriage" by the phrase "no legal proceedings aris 
ing under this Convention", in order to clarify that dis 
putes concerning the freight charges were not covered.

24. The United States proposed that the words 
"paragraphs 1 and 2 of this article" be modified so as 
to read "paragraph 1 or 2 of this article". The United 
States observed that the current language had the un 
intended result of limiting the applicability of the pro 
vision to instances where the carrying vessel had been 
legally arrested.

Rule on possible provisional or protective measures
25. The Philippines proposed the deletion of the 

second sentence in paragraph 3 concerning possible 
provisional or protective measures by courts other than 
the one having jurisdiction over the action pursuant to 
paragraph 1 or 2 of this article. The Philippines ob 
served that this provision might result in the issuance 
of conflicting orders by courts in different contracting 
States.

26. Canada, while noting that it had no objection 
to the added measure of protection accorded to claim 
ants by the second sentence of paragraph 3, observed 
that the scope of the "provisional or protective mea 
sures" referred to therein was unclear, and that this 
provision might be inconsistent with paragraph 4 of 
article 21, which Was designed to eliminate multiple 
law suits between the same parties on the same grounds.

Article 21, paragraph 4
27. Canada proposed that this paragraph be de 

leted, since it involved questions that should be left 
to the applicable national law. Furthermore, the para 
graph could create difficulties for plaintiffs if sufficient 
security could not be obtained in any one jurisdiction.

28. The United States proposed that the words 
"paragraphs 1 and 2 of this article", appearing in sub- 
paragraph 4 (a), be replaced by the words "paragraph 1 
or 2 of this article". The United States observed that 
the current language had the unintended result of limit 
ing the applicability of subparagraph 4 ( ) to instances 
where the carrying vessel had been legally arrested.
Article 21, paragraph 5

29. Canada proposed the deletion of this paragraph, 
because it concerned issues that should be left to the 
applicable national law. Canada observed that4his pro 
vision might be impossible to apply due to the existence 
of national laws on jurisdiction that did not permit 
modification by agreement of the parties.

Article 22. Arbitration 
Article as a whole

1. The Byelorussian SSR, the Ukrainian SSR, the 
USSR and INSA proposed the deletion of this article."7 
They observed that paragraph 1 gave an excessive num 
ber of options to the plaintiff as to the place at which 
he could institute arbitration proceedings. The retention 
of this article would therefore result in a decline in the 
use of arbitration clauses in bills of lading, and in resort 
to arbitration for the resolution of disputes relating to 
carriage of goods by sea. Such a decline would be un 
desirable, since arbitration was simpler, speedier and 
less expensive than judicial proceedings.

2. As an alternative to the deletion of this article, 
the Ukrainian SSR and the USSR proposed that the 
article should be modified so as to provide that the 
options given to the plaintiff as to the place of arbitra 
tion would be subject to any terms contained hi an ar 
bitration clause or agreement contained in a contract 
of carriage.

3. Canada observed that this article was acceptable, 
but should be supplemented by provisions dealing with 
the following issues:

(a) Whether the Institution of judicial proceedings 
constituted an absolute waiver of the right to institute 
arbitral proceedings; and

(b) Whether recourse to courts for obtaining se 
curity prior to the institution of arbitration proceedings 
was to be permitted.

To give options to plaintiff only if no place specified 
in contract of carriage
4. The German Democratic Republic proposed that 

the place at which arbitration proceedings might be 
instituted should be determined in accordance with its 
proposals for determining the court in which legal pro 
ceedings might be Instituted, i.e. it should be the place 
specified in the contract of carriage, or the place de 
termined pursuant to an agreement between the States 
where the parties had their residence or place of busi-

87 The USSR and, INSA noted that some of their comments 
on article 21 were also applicable to article 22.
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ness. Where the above general rule did not apply, the 
plaintiff should only be given the option of choosing 
among the port of loading, the port of discharge, and 
the principal place of business of the carrier.
Article 22, paragraph 2

5. Belgium observed that subparagraph (a) (iii) 
could lead to arbitration proceedings taking place far 
from the ports of loading and discharge, or the prin 
cipal place of business of the carrier. Belgium referred 
to the possibility that, under subparagraph (a) (iii),   
carrier who concluded a contract of carriage through 
an agency could be forced to submit to arbitration at 
a place where he merely had an agency and conse 
quently could not properly protect his interests. Belgium 
proposed that subparagraph (a) (iii) be redrafted on
the model of article 17 of the Athens Convention of 
1974.e8

6. The United States proposed that subparagraph 
(b) should be redrafted as follows:

"Any additional place that may be designated for 
that purpose in the arbitration clause or agreement".

Article 22, paragraph 4
1. Sierra Leone proposed the deletion of this para 

graph, on the ground that the Convention should not 
interfere with an agreement between the parties, prior 
to a dispute, as to the procedure for arbitration.

Drafting suggestion
8. The United States proposed that the terminology 

used in articles 20, 21 and 22 be harmonized.

PART VI. DEROGATIONS FROM THE CONVENTION

Article 23. Contractual stipulations 
Article 23, paragraph 1

1. Sierra Leone proposed that this paragraph be 
deleted, since the parties to a contract of carriage should 
be permitted to exclude by agreement some or all pro 
visions of the Convention.69

2. Canada proposed that the final sentence in this 
paragraph, dealing with "clauses assigning benefit of 
insurance", be deleted. It noted the danger inherent in 
listing a single example of the cases covered by the gen 
eral provisions contained in the first two sentences of 
this paragraph.

3. France proposed replacement of the words "any 
other document evidencing the contract of carriage" 
in the first sentence of paragraph 1 by the words "any 
other document relating to carriage", in order to avoid 
possible overlap in the scope of the terms used in that 
sentence.
Article 23, paragraph 2

4. Canada stated that it had no objection to this 
paragraph on the assumption that its scope would be 
limited to providing the carrier with the benefit of an 
economic or commercial opportunity.

68 The relevant provision in article 17, para. 1 (d) of that 
Convention is reproduced in the discussion above on article 21, 
at para. 12, foot-note 1.

«9 For similar proposals to exclude certain contracts from 
the scope of application of the Convention, see the. discussion 
above on article 2, at paras. 7-14.

Article 23, paragraph 3
5. Japan and ICS were of the view that this para 

graph was unnecessary and therefore proposed its dele 
tion. Canada, however, stated that it found the para 
graph acceptable.

6. Sierra Leone proposed that this paragraph be 
supplemented by a provision establishing clearly that 
the convention applied to a bill of lading which made 
no reference to the convention and did not contain 
stipulations derogating from the provisions of the con 
vention.
Article 23, paragraph 4

1. Canada and Japan proposed the deletion of this 
paragraph. Japan observed that its provisions would 
not prove to be of practical utility.

8. Canada observed that the second sentence of 
this paragraph, entitling the plaintiff to recover for 
costs incurred by him in exercising his rights under 
paragraph 4, gave rise to several problems:

(a) The scope of the costs for which the plaintiff 
was entitled to reimbursement was unclear;

(¿>) The provision that the costs "shall be de 
termined in accordance with the law of the court 
seized of the case" would often result in no recovery 
of costs, since under a number of national laws legal 
costs could not be recovered by successful claimants;

(c) The provision seemed to foresee the delib 
erate insertion by carriers of clauses in bills of lading 
which were null and void while providing only a 
limited sanction, and even that only if the shipper or 
consignee instituted legal action;

(d) The provision appeared to infringe on the 
right of national courts to decide on the award of 
costs.
For these reasons, Canada proposed that paragraph 4 

be deleted.
Article 24. General average

1. Belgium and the Netherlands proposed that this 
article should be redrafted to ensure that it did not 
override Rule D of the York-Antwerp Rules. The 
Netherlands proposed the following new text:

"1. Nothing in this Convention shall prevent the 
application of provisions in the contract of carriage 
or national law regarding general average.

"2. The rules of this Convention relating to the 
liability of the carrier for loss of or damage to the 
goods shall govern the liability of the carrier to in 
demnify the consignee hi respect of any contribution 
in general average.

"3. The provisions of the foregoing paragraph 
shall not affect the obligation to contribute in gen 
eral average in case the carrier has no answer for the 
event which may give rise to the sacrifice or expen 
diture."
2. Japan observed that the combined effect of the 

second sentence of this article and article 5, para 
graph 1, would be to undermine a fundamental prin 
ciple of general average by permitting a cargo interest 
to recover from a carrier a contribution to general 
average necessitated by the result of an error in naviga-
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tion. Japan therefore proposed that the second sentence 
of this article be reconsidered.

3. The United Kingdom observed70 that this article 
required modification for the following reasons:

(a) One method by which the cargo interest might 
resist making a general average contribution was to 
plead the "equitable defence" that the carrier should 
not profit from a wrong done by him through benefiting 
from a general average contribution from the cargo in 
terest. This method of protecting the interests of the 
cargo owner was not reflected hi the present wording of 
article 24 and might, therefore, by implication, be 
excluded;

(¿>) The article did not take account of the fact 
that:

(i) The "provisions in the contract of carriage or 
national law regarding general average" to 
which the Convention applied related not to 
the principle of general average but to the 
adjustment of general average; and

(ii) The provisions should also apply to claims in 
salvage.

The United Kingdom proposed the following new 
text:

"General average and salvage
"Nothing hi this Convention shall prevent the ap 

plication of provisions in the contract of carriage or 
national law regarding the adjustment of general aver 
age.

"With the exception of articles 6 and 20 the rules 
of this Convention relating to the liability of the 
carrier for loss of or damage to the goods shall also 
determine whether the consignee may recover or re 
fuse contribution in general average or salvage."
4. The United Kingdom also proposed that, since 

this article did not derogate from the Convention, it 
should be removed from part VI of the draft convention 
("Derogations from the Convention") and be placed 
under part II ("Liability of the carrier"), either as a 
part of article 5, or, preferably, as a separate article.

5. Canada observed that:
(a) A convention on the carriage of goods by sea 

should not give greater prominence to general average 
than given to it by private law, and that article 24 would 
give it such greater prominence;

(b) As presently drafted, the article was not suffi 
cient to protect a cargo owner's contribution in general 
average whenever there was no loss of or damage to 
his cargo, and while only suggesting that the carrier 
may be responsible for indemnifying the cargo owner,

70 The proposal of the United Kingdom concerning the effect 
of the limitation provisions (article 20) on certain claims in 
general average is noted in the discussion above on article 20, 
at para. 2. The proposal of the United Kingdom that article 
6 should not apply to cargo claims in respect of general aver 
age contribution and salvage is noted in the discussion above 
on article 6 at para. 35. The new text proposed by the United 
Kingdom for article 24 which is set forth at para. 3 also in 
corporates the above proposals on articles 6 and 20.

the article did limit the amount by which a carrier would 
indemnify a cargo owner;

(c) Although the view held in Canada was that 
there were no difficulties with the present wording of 
article 5 of the Brussels Convention of 1924,71 the 
inclusion of the second sentence of article 24 seems to 
have been prompted by a contrary view.

Article 25. Other conventions 
Article 25, paragraph 1

1. The Philippines proposed the deletion of this 
paragraph, since it was of the view that this Conven 
tion alone should govern carriage of goods by sea. 
Alternatively, the Philippines proposed that the scope 
of this paragraph be limited by adding at its end the 
words "not in conflict with the provisions of this Con 
vention".

2. Canada expressed its opposition to the provision 
in this paragraph whereby the Convention was made 
subordinate to contrary provisions in international con 
ventions dealing with limitations on the liability of 
owners of seagoing ships.
Proposal for a new paragraph 1 bis

3. The United Kingdom proposed that a new para 
graph be added to article 25, providing that no liability 
arose under the Convention where the carriage was 
subject to the provisions of the Athens Convention 
of 1974. The United Kingdom noted that the latter 
Convention applied to luggage which accompanied 
passengers.
Article 25, paragraph 2

4. Canada stated that the provisions contained in 
this paragraph were acceptable.

5. ICS proposed that the Brussels Convention on 
Civil Liability in the Field of Maritime Carriage of 
Nuclear Material of 1971 be added to the conventions 
referred to in subparagraph 2 (a) and 2 (b).

6. Austria proposed that the phrase "provided 
that such law is in all respects favourable to persons 
who may suffer damage as either the Paris or Vienna 
Convention", appearing in subparagraph 2 (b), be 
deleted. Austria observed that it was sufficient to estab 
lish that the operator of a nuclear installation was liable 
in accordance with the applicable national law, since 
the comparison now called for under subparagraph 2 
(b) was sometimes impossible to make and, in any 
event, the provisions of national law were always more 
favourable to the claimant than the provisions of the 
draft convention or of the international conventions 
referred to in paragraph 2.

Drafting suggestion
7. France made a suggestion of a drafting nature 

affecting only the French text of subparagraph 2 (a).

fi The relevant part of article 5 of the Brussels Convention 
of 1924 reads as follows:

"Nothing in these rules shall be held to prevent the in 
sertion in a bill of lading of any lawful provision regarding 
general average."


