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Pe3ome

B HacTos1em 3akimounTenbHOM 10kIaae CrennaabHOro TOKIa9iKa, KOTOpoi Obuia
MopyuyeHa MOAroTOBKa BCEOOBEMITIONIETO UCCIIEOBAHMS 10 BOIPOCY O MPEeAYIPEKICHUH
HapyILIEHU! [IpaB YEJIOBEKA, COBEPIIAEMBIX C IPUMEHEHHEM CTPEIKOBOIO OPYXKUS U JIETKUX
BOOPY)KEHHUH, pacCMaTPUBAIOTCS J1Ba MEKIYHAPOIHO-TTPABOBBIX MPUHIINIIA, UMEIOIINX 0c000€
3HAUEHUE JIJIsl TOHUMaHUs IPUPOJIBI K 00beMa 0053aTeIhCTBA TOCYAAPCTB MPEIYIIPEKIATh
HapyILICHHS MIPaB YeJIOBEKa, COBEPIIAEMbIE C TPUMEHEHHEM CTPEIKOBOTO OPYKHUSA: OO0s3aHHOCTH
TOCYJapCTB C JOJDKHBIM yCEpIMeM MPeI0TBpaIlaTh 310yMoTpeOIeH s C TPUMEHEHHEM
CTPEJIKOBOTO OPYKHUSI CO CTOPOHBI YACTHBIX CYOBEKTOB U 3HaUEHUE MTPUHITUIIA CAMOOOOPOHBI B
CBSI3M C ITPaBO3aILUTHBIMU 00513aTENIbCTBAMU T'OCYIapPCTB 110 IPEIYNPEKICHNUIO HACUIIHS C
IIPUMEHEHUEM CTPEIIKOBOTO OPYKHs. B IpHIIOKEHUAX K HACTOAIIEMY JOKJIAAy COACPHKATCS
pe3roMe U aHaJIu3 OTBETOB rocyAapcTB - wieHoB Opranuzanun Oobenuuenubx Haruit Ha
BOIIPOCHUK CHCHI/IEUII)HOFO JOKJIaa4yuKa.

B cootBeTcTBUM ¢ HOpMaMHU B 00JIaCTH NIPaB YEIOBEKa roCyIapcTBa HECYT
NEPBOCTENEHHYIO 00513aHHOCTh 00€CIeYnBaTh MAKCUMAIBHYIO 3aIIUTY TPaB YeJI0BeKa,
0COOEHHO B OTHOIIEHUH IIPaBa Ha )KM3Hb. JTO NPENOJAraeT HaIMYUE KaK HEraTUBHbBIX U
MO3UTUBHBIX 0053aTEIbCTB; TOCYAAPCTBEHHBIE JOHKHOCTHBIE JIMIIA JOJIKHBI BO3AEPHKUBATHCS
OT HAPYIIECHUI C IPUMEHEHUEM CTPEIIKOBOIO OPYXkKHs, a TOCY1apCTBA — IPUHUMATh MEpPHI €
1EJIbI0 MUHMMM3AIMK BOOPYKEHHOTO HACUJIUSL MEXly YaCTHbIMU cyObekTamu. IlyHkt 1
cTaTtbu 2 MeXayHapoIHOTO MaKTa O TPAXKAAHCKUX U TOJIUTUYECKUX MPaBax BO3JIaraeT Ha
roCyJapCcTBa-y4aCTHUKH IMO3UTHBHBIE 00s3aTeIbCTBA PEAOTBPAIATh COBEPIIEHHE YaCTHBIMU
JIMLAMHU JENCTBUM, YIIEMIIIOIIMX OCHOBOIOJIAratoIue Ipasa, BKIK0Yas [IPaBo Ha )KU3Hb.

J1st coOImI0IeHNst CBOMX 00SI3aTEIBCTB C JIOJDKHBIM YCepAHEeM Pe0TBPAIaTh HACHIUE C
MIPUMEHEHUEM CTPEIIKOBOTO OPY>KHS TOCYIapCTBA JIOJDKHBI TPUHUMATh MUHUMAJbHBIE
3¢ (eKTHBHBIE MEPHI, BEIXOIAIINE 32 PAMKH MPOCTON KPUMUHAIN3AINN aKTOB BOOPYKEHHOTO
Hacwms. ['ocymgapcTBa o0s3aHbI TaKkKe 00ECIIEYNBAThH BRIMOTHCHHE MUHUMAIBHBIX TPeOOBaHUI
B OTHOILIEHUH BBIJJAYM Pa3peIlICHU, HAITPaBJIECHHBIE HA TO, YTOOBI CTPEIIKOBOE OPYKUE HE
MOMNaaalIo B PYKH JIMII, KOTOPbIE CKIIOHHBI UCTIOJIH30BaTh €r0 HEMPABOMEPHBIM 00pa3oM.
B nensx 3amutel mpaBa Ha JKU3HB CIEAYET TakKe 00€CTIeUnBaTh BHIMOJHEHUE €IIE OJTHOM
3¢ (heKTHUBHON MEphI, KOTOpas ObLIIa PEKOMEHIOBAaHA B TIPOCKTaX MPUHIIUIIOB, KACAIOIITUXCS
MpeAYNPEXKACHNUS HApYIICHUHN ITpaB YeJI0OBEKa, COBEPIIAEMBIX C TPUMEHEHUEM CTPEIIKOBOTO
OpYXHus, peI0keHHBIX CrelUaTbHBIM JOKJIATYUKOM.

[IpuHMn caMoo0OpPOHBI 3aHUMAET BaXKHOE MECTO B MEKYHAPOIHOM IIPaBE IPaB
YeJI0BEKa, HO IPU ATOM OH HE IIPEAYCMaTpPUBAET HE3aBUCUMOTI0, OIIOCPEOBAHHOTO IIpaBa Ha
BJIa/ICHUE CTPEIKOBBIM OPY>KHEM, KaK U HE OCBOOOKIAET roCy1apcTBa OT 00A3aHHOCTH
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MPOSBIIATH AOJKHOE YCepIue MpU PeryIupOBaHUN MOPSIKA BIaICHUS OPYKUEM I'PaK1aHCKUMHU
munamu. Ckopee, Kak 3TO MOKa3aHO B HACTOSIIEM JOKIAJe, UMEIOTCS IIUPOKUE CEpHI, B
KOTOPBIX TOCYJapCTBa JOJKHBI, MOT'YT PETYIUPOBATh U pPeajbHO PETYIUPYIOT BOMPOCH
BJIQ/ICHUS OTHECTPENBHBIM OPYKHEM B COOTBETCTBUU C MPUHIIUTIAMH CAaMOOOOPOHBHI.
Camo000poHa sIBJIIE€TCS LIMPOKO MPU3HABAEMBIM, XOTSI U 3aMPEIIEHHBIM 10 3aKOHY
OTCTYIUIEHHEM OT BceoOIIei 00s3aHHOCTH YBaXKaTh MPaBO Ha JKU3Hb Apyrux jui. Ha ee
OCHOBaHMU JTI000€ TOCYIapCTBEHHOE JOHKHOCTHOE JIMIIO MITH HETOCYIapCTBEHHBIN CyOBEKT
MOTYT MIPETEHI0BATh Ha OCBOOOXK/IEHHE OT YrOJOBHON OTBETCTBEHHOCTH. B MeXayHapoaHOM
npaBe He CYIIECTBYET KaKOr0-IH00 MEXyHAPOIHO-TIPABOBOTO 0053aTeNbCTBA, TPEOYIOIIETro OT
roCy/apCTB pa3peniaTrh JOCTYI K OTHECTPEIbHOMY OPYXKHIO B LENSIX caMO000poHbl. [TpuHummn
caMO00OPOHBI HE YMAJIIET 00S3aHHOCTH FOCYJAPCTB MPOSIBIISATE I0JDKHOE YCepAHe, C TEM YTOOBI
OpYy’KHe€ HE MONaaago B pyKH JIUL, KOTOPbIE CKJIOHHBI HCII0JIB30BATh €0 HEMPAaBOMEPHBIM
o0pazoM. OCOOEHHBIN XapaKkTep UMEIOT 0053aTeNbCTBA TOCYAAPCTBA O 3ALIUTE YA3BUMBIX
TpYIII, BKJIIOYast )KePTB OBITOBOTO HACHIINSA, OT 3JI0YMOTPEOICHNUN C MPUMEHEHHEM CTPEIKOBOTO

OPYXKHSI.

Cratps 51 YcraBa Oprannzannu O0bennHeHHbIX Hanunii mpuMeHseTcs: K rocy1apcTBam,
JEHCTBYIOIIMM B IOPSAJKE CAMOOOOPOHBI OT BOOPYKEHHBIX MOCATATEILCTB HA UX
roCy/1apCTBEHHBIN CyBepeHUTET. OHa HE MPUMEHSETCS K CUTYalUsIM, CBSI3aHHBIM C
caMOOOOPOHOM OT/IETBHBIX JIUII.
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Blz.enemzle1

1. Hacrosmuiit 3axmrounTenbHbli qoknaa CeruanbHOro JOKIaI9uKa, KOTOPOr OBLIO
MOPYYEHO MOATOTOBUTH BCEOOBEMITIOIIEE HCCIEIOBAHNE TI0 BOTIPOCY O MPEI0TBPAIICHUH
HapyIICHUI NIPaB YeJI0BEKa, COBEPIIAEMBIX C IPUMEHEHUEM CTPEITKOBOTO OPYXKHSI U JIETKUX
BOOPYKCHHUH, IPECTABIISETCS B COOTBETCTBHH ¢ pe3oonueit 2002/25, pemennem 2003/105,
pemennem 2004/123 u pemenrem 2005/110 [ToakomMuccHy 1O TOOLIPSHUIO U 3aIIUTE MTPAB
4esioBeka, a Takxke perenuem 2003/112 Komuccnu o npaBaM uenioBeka. B nmpuiioskeHun K
HACTOSIEMY JOKJIAIy COEpKaTCs pe3toMe U aHAJIM3 OTBETOB rOCYIapCTB Ha BOIPOCHUK,
pa3paboranHbiii CrienuaibHBIM JOKJIAIYHKOM B COOTBETCTBHH ¢ perennem 2003/105
IMoaxomuccuu u perienrem 2004/124 Komuccuu.

2. OcHOBHOI1 AOKJIad AOMOJHACT JABa MEPBBIX JOKJIaZa, MOATOTOBJICHHBIX CHeIII/IaJIBHI)IM
noknaaurukoM. B ee npeaaputensHoM gokiane (E/CN.4/Sub.2/2003/29) Gbinu omnrcaHs
OTpHIIATEIbHBIE MOCIIEACTBUS IS IPAB YEIOBEKA, BOSHUKAOIINE B PE3yJIbTaTe
HEIPaBOMEPHOI'0 IPUMEHEHHUS CTPEIKOBOTO OpYKusl B MUpHOE BpeMs. CrenuanbHbIN
JIOKJIaJUMK M3JI0KHUIIA TPABOBBIE PAMKH JIUIsI aHAJIM3a TOT0, KaK CYIIECTBYIOIINE CTAaHIapTHI B
00JIaCTH TIpaB YeJ0BeKa ONPEIENISIOT 00sI3aTeIbCTBA TOCYIAPCTB B TPEX PA3IHUHBIX CHTYAI[HSIX,
a IMEHHO 0053aTeIbCTBA 110 MPEJOTBPAIIECHHUIO: a) HAPYIICHUH MpaB YeI0BEKa, COBEPIIAEMBIX
C MPUMEHEHUEM CTPEIKOBOTO OPYKHsI TOCYIapCTBEHHBIMU CYOBeKTaMu, b) 3moymorpebiieHwii
B 00JTaCTH MPaB YeIOBEKA CO CTOPOHBI YACTHBIX CYOBEKTOB; M C) TEpeaadn CTPEIKOBOTO
OpPYKHA B CUTyallUAX, KOTrAa OHO MOXKET OBITH UCIIOJIHL30BAHO AJI1 COBCPUICHUA CCPbE3HBIX
HAPYIICHUI NpaB YeioBeka. B mokiaze o xoae padbotsl CHenranbHOro JOKIAIIHKa
(E/CN.4/Sub.2/2004/37) paccMaTpuBarOTCsl HETaTHBHBIC ITOCICICTBUS JIUISI IPAB YeJIOBEKa U
0€301acHOCTH HaceJIeHHsI, BOSHUKAIOIINE B PE3YJIbTaTe MPUMEHEHHUS CTPEIKOBOTO OPYKHUS B
CUTYaIUSIX BOOPYKEHHOTO KoH(pIMKTa. B cBoeM mokiazae o xoae padboTsl CriennaibHbINH
JOKJIQTIUK PACCMOTpeNia 00513aTelIbCTBA, BRITEKAIOIINE U3 MEXKIYHAPOHOTO TYMAHUTAPHOTO
IpaBa U Ipasa IpaB YeJIOBEKa U KaCaroIIUeCs JOCTYITHOCTH, HETPABOMEPHOTO IPUMEHEHHS U
nepeaadyn CTpEIKOBOIO OPYXKUA U TCHACPHBIC MTOCICACTBUA JOCTYITHOCTHU U HEIIPABOMECPHOTI'O

MPUMCHCHUA CTPCIKOBOI'O OPYKHA B KOHTCKCTC IIpaB 4YCJIOBCKA.

3. B HacTosImeM 3aKII0UATEILHOM JOKIIAJIE COJEPKUTCS Oosee MoApoOHOE OMUCAaHUE ABYX
IIPABOBBIX NMPUHIMUIOB. 00A3aHHOCTEHN rOCYAapCTB B COOTBETCTBUU CO CTaHAAPTOM JOJKHOIO
ycepausi IPUHUMATh TO3UTUBHBIE MEPHI JJIsl TPEAOTBPAILCHHUS 37I0YIIOTPEOICHHIA C
IPUMEHEHHUEM CTPEIKOBOIO OPYXHsI CO CTOPOHBI HETOCYAAPCTBEHHBIX CYOBEKTOB U
MOCJIECTBHS MMPUHIIMTIA CAMOOOOPOHBI TSI TOCYIAPCTBEHHOM MOJIUTUKU B 00JIACTH KOHTPOJIS
HaJl CTPEJIKOBBIM OPYXKHEM.
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4.  IlpaBo3amyTHBIN MOAXO/, TPUMEHSIEMBII B HACTOSILEM HUCCIIEIOBAHIH, OCHOBAH Ha TOM
NPUHIINIIE, YTO TOCY/IapCTBa JOKHBI CTPEMHUTHCS K MAKCUMAJIbHOMY 00ECTIEYSHHUIO 3alUThI
IpaB YesoBeKa JUIsi HAanOOJIBIIIETO YHCIIA JIUI KaK B CBOMX COOCTBEHHBIX OOIECTBAX, TaK U B
MEKTYHApOAHOM cooOmiecTBe. MHBIMM ClIOBaMH, ISl COOTIOICHHUS CBOMX 00SI3aTENbCTB 10
MEXyHAPOJIHOMY TpaBy IMpaB YeJIoBeKa rocy1apcTBa 00s13aHbl MPUHUMATh U Ha IPAKTUKE
OCYILIECTBIISATh 3aKOHBI U JUPEKTUBHBIE MEPHI, IPEAYCMATPUBAIOIINE HANOO0JIEE MOJIHYIO 3aIUTY
IpaB YeJIoBeKa Il HanOOJIbIIEro KOJMIecTBa Juil. YTo Kacaercss HapylUIeHHid ¢ TPUMEHEHUEM
CTPCJIKOBOTI'O OPYKUs, TO OTOT IIPUHIUII - MAKCUMH3ALWA 3alIUTHI ITPaB 4€JIOBCKA - O3HAYACT,
YTO rOCy/apcTBa HECYT HEraTUBHBIC 00S3aTENLCTBA 110 MPEIOTBPAIEHUIO HAPYIICHUH CO
CTOPOHBI T'OCYAAPCTBCHHLBIX JOJIKHOCTHBIX JIMI U IMTO3UTUBHBIC 00s13aTEILCTBA 10 YKPCIJICHUTO
001IECTBEHHOMN 0€30MaCHOCTH U COKPALEHUIO MAcIITa00B HACKIIMS C IPUMEHEHUEM
CTPEJIKOBOTO OPYKHUS CO CTOPOHBI YaCTHBIX CYObEKTOB.

5. CoOTBETCTBEHHO, OT TOCYapCTB TpedyeTcs npuHsaTHe ) (HEKTUBHBIX MEp IO
COKpAIIECHUIO CIIPOCa Ha CTPEIIKOBOE OPYKHE IPU OJHOBPEMEHHOM 00eCIIedeHUH
0011eCTBEHHOH 0€30MacHOCTH IMyTeM Ha/JIeKaIIero NpaBonpuMeHeHus. [ ocyjapcTBEeHHbIE
JOJKHOCTHBIE JIMIA, BKIIFOYAsi COTPYTHUKOB MTPABOMPUMEHHUTEIHHBIX OPTaHOB, CITY)KaT
MHTEpEecaM CBOETO OOIIECTBA U JOJDKHBI BBIITOIHATH JOJT MO 3aIMTE BCEX JIUI, YKPETUISS
3aKOHHOCTH M IIpeceKasi MPOTUBONpPABHBIC aKThl. VX MefCTBUS JOIKHBI COOTBETCTBOBATH
NPUHIAITY 3aIIUTHI TIPaB YeJI0BEKa U BHICOKON CTENEHH OTBETCTBEHHOCTH, TPEOYyeMOi Hx
npodeccueit (Komekc moBeaeHns T0MHKHOCTHBIX JIMIL IO TOJICPKAHUIO PABOTIOPSIIKA,
pesonronus 34/169 I'enepanbHoit Accambnen ot 17 nexadps 1979 rona).

6. I[JISI MaKCUMHU3AlUHU 3alIUThI IIpaB YCJIOBCKA IroCyAapCTBa TaAKXKE JOJIKHBI IDUHUMATDH

3¢ (heKTHBHBIE MEPHI C IETbI0 COKPAIICHHSI 10 MUHUMYMa MacIITab0B HACWIIHS CPEIA YaCTHBIX
JIAI TOCPEACTBOM IMMPUMEHCHUSA YTOJIOBHBIX CaHKHI/Iﬁ B OTHOIICHHWH JINIL, UCITOJIB3YIOIINUX
CTPEIIKOBOE OPY’KHE JUIsl HAPYLICHHS 3aKOHA, a TAKXKe MOCPEICTBOM MPEAOTBpAIIECHUS
nomnagadnvsda CTPECJIKOBOI'O OPYKUA B PYKH JIUI[, KOTOPBIC MOTYT MIPUMCHATH €0 HCIIPAaBOMCPHBIM
obpazoM. HakoHell, ¢ yueToM 3KCTEPPUTOPUATBHBIX MPABO3AIIUTHBIX COOOpaXKEHUN
rocyzapcTBa o0s3aHbl MPEYNPEXKIATh TPAHCTPAHUUHYIO TIEpe/lavy CTPEIKOBOTO OPYXKUS U
JIETKAX BOOPYXEHHUH B CITy4asiX, KOTJa TAaKO€ OPY>KHUE MOKET ObITh UCTIOIB30BaHO IS
HapyIIECHHUs IIpaB Y€JIOBEKA UIA MEXKAYHApOIHOI0 T'yMaHUTApHOTO IIpaBa.

7.  Tlogkomuccus mpu3BaHa UTPaTh BAXKHEHIITYIO POJIb B PACCMOTPEHUHU BOIIPOCA O
NOCIEACTBUSIX Ul ITpaB UeIOBEKa JOCTYIHOCTH, IEpeaadn U HEMPAaBOMEPHOTO IIPUMEHEHUS
cTpenkoBoro opyxusi. Hu oqun npyroit popym Opranmzanuu O6bvennHeHHbIXx Harmii He
3aHMMAETCSl ’TUM KOHKPETHBIM BonipocoM. HecMmoTps Ha XOpoI110 U3BECTHBIE Cllydan
HETraTHUBHBIX MTOCJIEICTBUM IPUMEHEHHSI CTPEIIKOBOTO OPYKUS AJIsl OCYIIECTBIICHUS IIPAB JII0eH
BO BCEM MHpE, Ha HeJJaBHO 3aBepimBIneiics Kondepeniun mno oneHke mporpecca B
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ocymiecTBieHuH [Iporpammsl JeiCTBHI 1O MPEeayNPEXISHUIO U UICKOPEHEHUIO HE3aKOHHOM
TOPTOBIIU CTPEIKOBBIM OPYKHEM U JIESTKUMHU BOOPYKEHUSIMHU BO BCEX €€ acreKkTax u 6opboe ¢
Hell Tak ¥ He OBLJIO MPHUHATO UTOTOBOTO JOKYMEHTA, B KOTOPOM YITOMHHAIUCH ObI IpaBa
YeloBeKa.

.  OBA3SATEJIbCTBA IO MEXKXJYHAPOJHOMY IIPABY IIPAB YEJIOBEKA
B OBJIACTH IPEAYHNPEXAEHUA 3JI0YIOTPEBJIEHUM C
NPUMEHEHMWEM CTPEJIKOBOI'O OPYXXUSA CO CTOPOHBI
HEI'OCYJAPCTBEHHBIX CYBBEKTOB

8. B HacTosIIeM UCCIIeI0BaHUH INIABHOEC BHUMAHUE YACISIETCS PACCMOTPEHUIO BOTIPOCA O
TOM, B KaKOW CTEIIEHU TOCYIapCTBa OTBETCTBCHHBI 3a MPEI0TBPAIlCHIE HAPYILICHHUI MTpaB
YesI0BeKa, COBEPIIAEMBIX C TIPUMEHEHHUEM CTPEIKOBOTO OPYXKHSI HErOCYAapCTBCHHBIMU
CyObeKTaMH, BKJIIOUAs TPAXKTAHCKUX JIMII B HCKOHMIUKTHBIX CUTyanusax. OO0 akTyaabHOCTH
9TOH MPOOJIEMBI CBUIETEILCTBYET TOT (PAKT, UTO ¢ TeX MOp, Kak CrieruaibHbIi JOKIaTIUK
BIIEPBBIC 3aTPOHYJIA BOIIPOC O CEPhE3HOCTH HAPYIICHUH MPaB YeIOBEKa CO CTOPOHBI
HerocyaapcTBeHHbIX cyosekToB (E/CN.4/Sub.2/2003/29, nyukTet 30-35), Mo uMerommcest
OIIEHKaM, KOJIMUECTBO CIIy4acB rHOEIH JIr0/Iel B CBSI3U C MPUMEHEHHEM OTHECTPEILHOTO OPYXKHSI
B HCKOH(DJIMKTHBIX CHUTYAIUSIX PE3KO YBEIUYMIOCh. B COOTBETCTBHHU C CYIIECTBYIOIIMMHU B
HACTOSIIIEE BPEMS OI[CHKAMH HACHIIUE C IPUMEHCHHEM OTHECTPEIBHOTO OPYKHUS €KETOHO
CTAHOBUTCS IPHYMHOI yOUitcTB 1 camoy6uiicTs ot 200 000 10 270 000 yenosex”. Bricokue
YPOBHH HACHJIUS C TPUMEHCHHEM OTHECTPEIBHOTO OPYKHS B HEKOH(DIUKTHBIX CUTYaIHSIX
BBIPAKAIOTCS HE TOJBKO B KOJIMYECTBE MOTMOIINX U PAHEHBIX, HO U B ()OPME HETOCTATOYHOM
3alIMTHl BCEX MPaB YeJIOBEKA BCIIEICTBUE OTCYTCTBUS O€30MmacHOCTH B oOmiecTBe. Cephe3HOCTh
3THUX HAPYIICHUH 00YCIIOBINBACT HEOOXOUMOCTh YICICHHUS O0Jiee MPUCTATLHOTO BHUMAHUS
3aKpEIUICHHBIM B MEXKIYHAPOIHOM TIpaBe MPaB YeI0BeKa MPABOBBIM M JUPEKTUBHBIM OCHOBAM
MOJIOTYETHOCTH TOCYIAPCTB B 00JIACTH MPEAYNPESKICHHS Pa3yMHO MPEIBUINMBIX HAPYIIICHUH B
4acTHOMU cdepe, COBEPIIaeMbIX C MPUMEHEHHEM CTPEIKOBOTO OPYKHSI.

9. B cooTBeTcTBHM C HOpMaMH B 00J1aCTH TpaB YeI0BEKa TOCYAapCTBa 00I3aHbI
o0ecneunBaTh MaKCUMAJIbHYIO 3aIIMTY IIpaBa Ha KI3HB. JTa 00sM3aHHOCTH BICUET 33 COOOH
KaK HEeraTUBHBIC, TaK U TIO3UTHUBHBIE 00s3aTEIBCTBA; TOCYAAPCTBEHHBIE JOKHOCTHBIE JINIA
JIOJIKHBI BO3JIEP/KUBATHCS OT HAPYIIEHUM, COBEPIIAEMBIX C IPUMEHEHUEM CTPEIKOBOTO OPYXKHS,
a TOCYapCTBa - IPUHUMATh MEPBI K CBEICHUIO 10 MUHUMYyMa BOOPYKEHHOTO HACWIIMSI MEXKTY
YaCTHBIMU CYObEKTaMH. B clieayrommx pasenax HaCTOSIIETo JTOKJIaaa COACPKUTCS U3I0KEHHE
IPaBOBOTI'O PUHITUIA, KOTOPBIH SBISIETCS OCHOBOM JIJIsl TO3UTHBHBIX 00s3aHHOCTEH

roCy/1apCTB - MPUHIIUIA JOJKHOTO YCepAMsl, IPU3BAaHHOTO 00ECIEUnBaTh 3aLIUTY IIPaB
YeJI0BEKa OT BOOPYKEHHOI'O HACHUIIUS MEXKy YaCTHbIMU JiMnamu. Kpome sToro, B 1oKiaae
IpeUIaraloTcsi KOHKpeTHbIE () (heKTUBHBIE MEPhI, OTBEYAIOIINE MPUHIIMITY JOJKHOTO yCepIus, ¢
LEJIbI0 MAKCUMAJIBHOTO 00ECIIEUEHUsI 3aLUThI IIPAaB YEIOBEKA B CBSI3U C TAKUM HACHUIIUEM.
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A. IlpumeHeHHe CTAHAAPTA JOJKHOIO yCepPAUs B CBA3H CO 3JI0YNOTPeOIeHUSAMH,
coBepuIaeMbIMH YaCTHBIMH CY0beKTaMu

10. B cootBercTBHU C MyHKTOM 1 cTaTthu 2 MeXayHapOIHOTO MaKTa O TPAXKAAHCKUX U
MOJIMTUYECKHX MIPaBax TOCyapcTBa 00sI3aHbI YBaXKAaTh U 00ECIIeYnBaTh MpaBa YeI0BeKa BCEM
aumnaM. 1o TpedyeT OT TocyapcTBa OCYIIECTBICHHUS TO3UTHBHBIX JICUCTBUI TI0 OOpKOE ¢
Pa3yMHO TIPEABUANMBIMH 3710YTOTPEOICHUSIMU CO CTOPOHBI YACTHBIX CYObEeKTOB. CrelnaIucThl
B 00J1acTH mpaBa, 0COOEHHO B 00JIACTH MPaB YEJIOBEKa )KCHIIUH, IABHO OTMEYAOT, 9YTO Ha
rOCy/IapCcTBax JIEKUT 00SI3aHHOCTH C IOJDKHBIM YCepANEM MPEAYyIpekaaTh HAPYIICHUS TIPaB
YenoBeka B cepe 4acTHOU KH3HA". OJIMH U3 TAKAX CITCLHAIICTOB, Jlxon CepoyH, mpoBen
MIOJIE3HBIN ¥ KOMIUIEKCHBIN 0030p MPUMEHEHUS CTaHAapTa JODKHOTO yCepIus B
MEX1yHapOJHOM IIpaBe MpaB YeJI0BeKa, OTMETHB CChUIKM Ha 3TOT CTaHAAPT ''B JOKJIagax
CIICIHUAJIBHBIX JOKJIAIYUKOB OpraHmaum/I O6'I)€[II/IH6HHLIX HaHHﬁ, ClieauaJIbHbBIX
npezacraButeneit u ['enepanpHoro cexperapsi Oprannsanun O0bequHeHHbIX Hanuit; B
3aMCUYaHUuAX, C006pa)K€HI/I$IX U 3aKJIFOYUTCIIBHBIX 3aMCUYaAHUAX HpaBOBaHII/ITHBIX I[OI‘OBOpHI)IX
OpPraHoB; JOKJaJaX COBEIIAHUI TPYII IKCIIEPTOB; pe3oionusx Komuccnu mo mpaBam
yenoBeka u Jkonomuueckoro u ConmansHoro CoBera; 3asBlieHUsAX | eHepanbHOU AccamOIien 1

Tpyaax Hy6J1HuHCT0B"5.

1. Komurer no npaBam 4esjoBeKa

11. KomwuTer 1o mpaBam 4eOBEKa PETyISPHO U3ydaeT BOMpoc 00 00s3aHHOCTH roCy1apCTB-
YYaCTHHUKOB TPOSIBIIATH JIOJDKHOE YCepAHe MPU OCYIIECTBICHIHH MeXTyHApOIHOTO MaKTa O
TpaXXJIaHCKUX U MOJMTHYECKUX MpaBax. Tak, B 3amevyanuu obmero nmopsaka Ne 6 or 1982 rona
0 TIpaBe Ha XU3Hb KOMUTET HIMPOKO UCTOJIIKOBA 00513aTEIbCTBO FOCYIAPCTB 3alIMIIATh ITPABO
Ha KU3Hb B COOTBETCTBHHU CO CTaThel 6, 3asBUB cnenyromee. "KoMmurteT cunraer, 4To
roCyJapCTBa-y4aCTHUKH JIOJKHBI IPUHSATH MEPBI HE TOJIBKO 110 TMPEAYIPEkKICHUIO 1 HaKa3aHUIO
JeMCTBUH, BEIYIINX K JIMIICHUIO )KU3HU, HO H O MPEIOTBPALICHHUIO TPOU3BOJIbHBIX YOUNCTB,
COBEpIIIAEeMBIX UX COOCTBEHHBIMHU CHJIaMu Oe3omacHOCTH'. B 3aMedyanuu o01ero

nopsiaka Ne 18 ot 1989 rona o HeguckpumuHanuu KomureT npeiarai rocyiapcrBam-
y4aCTHHKaM IpHU TpeJCcTaBiIeHny nH(popmaiuu o nyHkty 1 crateu 2; cratesm 3 u 26 [lakra
IIPUBOJIUTH CBEJICHHSI HE TOJIBKO O CBOMX KOHCTHTYLHUSAX U 3aKOHAX, IIOCKOJBKY, "'XOTs
oJ00HOTO poja HHPOPMAILUs, pa3yMeeTcsl, ABJsieTcs nojae3Hon, KoMmurery xorenoch Obl 3HATh
0 TOM, CYIIECTBYIOT JIH BCE €Ile KaKue-Ti00 nmpodiemMbl (aKTHIECKOW JTUCKPUMHUHALINN, KOTOpast
OCYIIECTBIISIETCS JINOO TOCYAAPCTBEHHBIMU OpraHaMu, THO0 OOIIMHOM, TNOO YaCTHBIMHU JTUI[AMHU
WIN opraHamu’. AHaJIOTHYHBIM 00pa3oM B 3amedanuu oomiero nopsaka Ne 27 ot 1999 rona o
cB0OOIe IepeiBKeHNs KOMHTET 1Mo mpaBaM 4emoBeKa OTMETHII, 4TO "TOCYAapCTBO-YIaCTHUK
00s13aH0 oOecrieunBaTh, YTOOBI rapaHTHpPyeMBbIe B cTaThe 12 mpaBa 3ammimanmch ot
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BMEIIIATEILCTBA CO CTOPOHBI HE TOJBKO TOCYIAPCTBA, HO M YaCTHBIX JHUI" (MYHKT 6).

B 3ameuanun ob6mero mopsaka Ne 31 or 2004 roga o xapakTepe 00IIero IpUINIECKOTO
00s13aTenbCTBA, HaJlTaraeMoro Ha rocyAapcTsa - yuactHukd [lakta, Komuter Gonee moapo6HO
OCTaHOBWICS Ha TpeOoBaHUsAX MyHKTa 1 cratbu 2. "[lo3uTHBHBIE 00s3aTEIbCTBA TOCYIAPCTB-
YYaCTHUKOB 0 00ECIICYCHHIO COOTFOICHUS TTPETyCMOTPEHHBIX [TakTOM TIpaB OyIyT BBITTOIHEHBI
MOJTHOCTBIO TOJIBKO B TOM CITy4ae, €CJIH JIFOIU OYAyT 3alUIeHbl TOCYAapCTBOM HE TOJIBKO OT
HapYIICHUS MTPeTyCMOTPeHHBIM [1akTOM mpaB mpeIcTaBUTENISIMUA TOCY/IapCTBA, HO M OT aKTOB,
COBEpIIIACMBIX YACTHBIMU JIMIIAMHU WJIH HETOCYIapCTBEHHBIMU 00Pa30BaHUSIMU, HAHOCSIIIUMU
y1epO OCYIIECTBICHUIO MpeycMOTpeHHbIX [TakToM npaB B TON Mepe, B KaKOW OHU MOTYT
MPUMEHSTHCS B OTHOIICHHUSIX MEXK/Ty YaCTHBIMU JIMIIAMH WJIM HETOCYIapCTBEHHBIMU

obpazoBanusiMu” (IyHKT 8).

12. KomwuTer no npaBam yeoBeKa MPUMEHSET CTaHIapT TOJKHOTO YCepAHs U B CBOEM
HpereICHTHOM npaBe. B cBoux coobOpaxenusx mo coodienuto Ne 859/1999 (Xumenec Baka
npomué Konym6uu) Komuter ycTaHOBWII HAIMYKe HapyiieHus myHkra 1 ctarbu 6 [akra, B
YaCTHOCTH 110 TOW IPUUMHE, YTO FOCYIapCTBO HE MPOSBUIIO JOJIKHOIO yCepAUsl IpU
pacclieZJOBaHUHU JIeJ1a B OTHOIIEHHUH JIUL], HECYLIUX OTBETCTBEHHOCTh 3a OKYLICHUE HA KU3Hb
3asBUTEJIS, TEM CaMbIM JIMIINB €ro BO3MOKHOCTH 0e30macHo MpokuBaTh B KomymOuu.

B otHomenuu nena Xumenec Baxa npomue Konymouu KoMUTET MOCTaHOBUII, UTO JJIS
BBITTOJIHEHHS CBOETO 00s3aTenbeTBa Mo crathe 2 [lakTa "rocynapcTBo-y4acTHUK 0053aHO
NPUHATH MEPBI K TOMY, 4TOOBI 110,T00HBIC HAPYIIICHUS HE COBEPIIAINCH B OyaymeM” (myHKT 9).

2. Jlpyrue 10roBopHbIe OPraHbl U clieNHAJbHbIE MPOLEeAYPbI

13. JIpyrue 1OTOBOpPHBIC OpTaHBbI IO MPaBaM YeJIOBEKa B CBOMX 3aMEUYAHHIX OOIIETo MOpsIKa,
MIPU PAaCCMOTPEHUU COOOIICHUH U B 3aKJIFOUUTENIbHBIX 3aMEUaHUSAX TaKKe MPU3HAIOT
00513aHHOCTH TOCY/IaPCTB B OTHOIICHUH COOIIOJICHUS IPUHIIUIIA JOJDKHOTO yeepaus. Komurer
0 TUKBUJIAIIUYU TUCKPUMUHAITIY B OTHOIIIEHUY JKEHIITWH B cBoei O0meit pekomengammu Ne 19,
MyHKT 9, OTMETWII, 4TO "B COOTBETCTBUU C OOIIMMH HOPMaMHU MEXTYHAPOHOTO TIPaBa 1
MOJIOKEHUSIMA KOHKPETHBIX MTAKTOB O MIPaBaxX YeJIOBEKa HA TOCYAapCTBA MOKET OBITh TAKKE
BO3JIOKEHA OTBETCTBEHHOCTH 32 JCSHUS, COBEPIIIaeMble YACTHBIMU JIUIIAMU, B TOM CIIy4ae, el
AT TOCY/IapCTBA HE MPOSIBISIOT JTOJDKHOM 3a00ThI ISl MPEOTBPAILICHHS] HAPYIICHHS TIPaB WIN
JKE pacCiIeIOBaHMsI AKTOB HACHIIHSI, HaKa3aHWS BAUHOBHBIX U BBITUIATHI KOMITCHCAITHH .
Paccmotpes coodmienne Ne 4/1991, JI.K. npomue Huoepranoose (CERD/C/42/D/4/1991),
Komwurer o nmukBugaruu pacoBoit auckpumunaiuu (KJIPJ]) mocraHoBwI, 4TO TOCY1apCTBO
HAPYIIWIO CTaThiO 4 a) 3TOTO IOTOBOPA, MOCKOJBKY OHO HE PacciaeIoBaio "¢ JODKHBIM
TIIAHUEM U OTIEPATUBHOCTHIO" (DaKThl PACUCTCKUX 3aMEUaHUI B YyTPO3, HCXOIUBIIUX OT
YACTHBIX JIUI[. B CBOMX 3aKIIIOUMTEIBHBIX 3aMEUaHUsX 10 Aokiany O0beTUHEHHBIX ApaOCKuX
Omuparo (A/50/18) KomureT 1o TMKBHIAUHN PACOBOM JUCKPUMUHAIIMU PEKOMEHI0BAI, YTOOBI
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"rocy1apcTBO-y4aCTHUK MPUIIOKHIIIO BCE CBOM CHIIBI K TOMY, YTOOBI IPEOTBPATUTH CIIydan
IJIOXOTr0 00palleHus ¢ MHOCTPAHHBIMH TPYISIIUMUCS, OCOOEHHO ¢ IPUCTYTOi U3 YUCIIa
WHOCTPAHIIEB, U MIPUHSIIO BCE HEOOXOIMMBbIE MEPHI JUIS MIPEAOTBPAIllEHUs] KaKOH-IH00 pacoBoOi
JTUCKPUMHUHAIIMU 110 OTHOIIEHHUIO K HUM' .

14. Ha npuMmeHeHUE MPUHIINTIA TOJKHOTO YCePAHS IS 3alUThI IIPaB JIUII OT
37I0YTMOTPEOJIEHUI CO CTOPOHBI YACTHBIX CYOBEKTOB SIBHO YKA3bIBACTCS M B JOKJIAAAX
cnenuanbHbIX npouenyp Opranuzanun O0beauaenHbix Hanuit. Hanpumep, B mocnennem
nokiaae CrienuanbHOro J0KIaI9uKa M0 BOIPOCY O BHECYIEOHBIX Ka3HSX, Ka3HIX 0e3
HaJIJIeKAIIEro CyAe0HOro pa30upaTebCcTBa HITH MMPOU3BOJIBHBIX Ka3HAX aBTOP OTMETHI, YTO "Ha
rOCy/IapCcTBax JICKUT IOPUANUECKast 00S13aHHOCTh COOMIOAATH " IOJDKHOE yeepaue', 3aiuiias
KHU3HH JIIOAEH OT TOCATATENBCTB CO CTOPOHBI IPECTYITHUKOB, BKIIIOYAst TEPPOPUCTOB,
BOOPY)KEHHBIX TpabuTeseii, MmapoepoB u HapkoToprosiies” (E/CN.4/2006/53, nyHkrt 47).
[TpumeuarenbHO, 9TO 3TOT pUMEP OBUT HCIIOIB30BaH B 0KiIaae CIennanbHOTo TOKIAIunKa, C
TEM YTOOBI KOHKPETHO OCYIUTh NMPHUKa3bl ' CTPENbObI Ha IOpaskeHHe", OTIaBaeMble pa3IHYHBIMU
NPaBUTENLCTBAMH, U TIPU3BATh TOCYIAPCTBA, CTAIKUBAIOIINECS C TEPPOPU3MOM HITH IPYTUMHU
yrpo3amu, pa3pabaTeiBaTh Y€TKHUE JUPEKTUBHI B CBETE TPEOOBAHUH O COOTIOCHHH MTPaB
YeJI0BeKa U COOTBETCTBYIOIIUM 00pa30M FOTOBHUTH COTPYIHUKOB MPABOOXPAHUTEIBHBIX
OpTaHoB.

B. Od¢dexTuBHBbIE MEPHI N0 CO0JIIOAEHNI0 003aTEIbCTBA JOJKHOTO yCepaust

15. C yueToM TOrO, 4TO 0053aTENHCTBO MO COOIOICHUIO MPUHIIMIIA TOJIKHOTO YCepAHS
SIBIISIETCSL COCTABHON YacCThIO0 MEKIYHAPOIHOTO IIPaBa MpaB YeI0BeKa, HEOOXOIMMO PEIIUTh
BOIIPOC O TOM, KaKM€ KOHKPCTHBIC MCPbI JOJDKHBI MPUHUMATL IrocyaapCTBa I CO6JHOI[CHI/I5I
9TOr0 MpHUHIOMIIA B HCIAX MPECAOTBpALIICHUS Hap}IIHeHI/If/'I ImpaB 4YCJIOBEKA CO CTOPOHLIL
HETroCyJJapCTBEHHBIX CYOBEKTOB, COBEPIIAEMBIX C IPUMEHEHUEM CTPEIKOBOro opyxus. Ilpu
pPacCMOTPEHUH MIPABOBBIX PAMOK HEOOXOJIUMBIX JAEUCTBUIN TOCYAapCTBAM CIIEYET UCXOAUTH U3
MIOJIOKEHUI TTYHKTa 2 CTaThu 2 MeXTyHapOJHOTO TaKTa O TPAXKAAHCKUX U TOJTUTUIECKUX
paBax, B KOTOPOM OT FOCYIapCTB-YIaCTHUKOB TPeOyeTCs "MPUHITHE TAKUX 3aKOHOIaTEIBHBIX
WU APYTUX MEP, KOTOPBIC MOT'YT OKa3aTbCA HGO6XOIII/IMI)IMI/I AJId OCYIICCTBJICHUS I1PaB,
npu3HaBaeMbIX B HacTosmeM [lakre"”. CoriaacHo MyHKTY 2 CTaTbu 2 TOCYIapCTBa JOIHKHBI
IMPUHHUMATL 3aKOHBI, IMTO3BOJIAIOMIUEC IMTPHUBJICKATD JIUI] K OTBCTCTBCHHOCTHU 3a HAPYUICHUC ITpaBa
Ha )XU3Hb JPYIruXx JIAII. Pa?;YMeCTCSI, B KaXXJIOM IoCyaapCTBC HeﬁCTByIOT HanmMOHAJIbHBIC 3aKOHBI,
Kapatroiue 3a youicto. [lomumo npuHATHS OOIIET0 3aKOHOJATENBCTBA, IPABO3AIUTHBIC
OpraHbl MIOAYCPKUBAIIN H€O6XOI[I/IMOCTI> OCYIICCTBJICHHUA AOIIOJIHUTCIBbHBIX B(bq)eKTHBHBIX MCEp
"IIOCPECTBOM ONPEJEICHHOTO MEXaHN3Ma KOHTPOJIS AJIs 3alIUThl OT HAapyLIEHUS
OCHOBOIIOJIATAOIITHX TPaB’.
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16. Takum oOpa3oM, MUHUMATbHBIE YP(HEKTUBHBIE MEPHI, KOTOPBIC TOJKHBI TPUHUMATD
rocyaapcTBa Jijisl MPeJOTBPAIICHUS HACKIIHS C IPUMEHEHUEM CTPETIKOBOTO OPYXKHS, TOJKHBI
BBIXOJMTH 3a MPEAeIbl MPOCTON KPUMUHAIHM3AIMH aKTOB BOOPY>KeHHOTo Hacuius. CoriacHo
MPUHIIMITY JTOJDKHOTO YCEpIusi MEXIYHAPOIHBIM MPABO3AIIUTHBIM OpTaHaM CJIEeTyeT
noTpedoBaTh OT TOCYAAPCTB BHIMOIHEHUS! MUHUMAJILHOTO TPEOOBAaHUS B OTHOIICHUH BBIIAYH
pa3peuieHnit, ¢ TEM YTOOBI CTPETKOBOE OPYXKHE U JIETKUE BOOPYKEHHS HE MOMafalId B PyKH JIHII,
KOTOpBIE, CKIIOHHBI HCIIOIb30BATh MX HEMPABOMEPHBIM 00pasomM’. TIpH3HAHKE 5TOTO MPHHIHIA
MOJTBEPIKIAETCSA B OTBETaX Ha BOMPOCHUK CIENHAIIbHOTO JJOKJIQIYUKA I10 BOIIPOCY O
NpeIyNnpexIeHUN HapYIICHUH TpaB YeIOBeKa, COBEPIIAEMBIX C IPUMEHEHHEM CTPEIKOBOTO
OPYXHsI U JIETKUX BOOPYXeHUH. Bce OHM yKa3bIBaIOT Ha MIMPOKO PACIIPOCTPAHEHHYIO CPEIH
rOCyJapCTB MPAKTUKY BBIIAYHM YaCTHBIM JIMLIAM pa3pelIeHHid Ha BIIaICHUE CTPEITKOBBIM
opyXueM n boenpunacamu’. Kprrepun, Ha OCHOBE KOTOPBIX BBIIAIOTCS TAKHE PA3PEIICHHs, B
pa3HBIX TOCYIApPCTBAX MOTYT OBITh pa3HBIMHU, HO B OOJIBIIMHCTBE CIIy4aeB MPOLEyPHl BbIaUN
NOZI0OHBIX pa3pelleHHH MPeTyCMaTPUBAIOT CICAYIONIee. a) y4eT MHHUMAaJIbHOTO BO3pacTa
3asBUTENs; D) MpoBepKy yroJoBHOTO MPOILIOTo, BKIKOYAsS UMEBIIUE PAHEE MECTO CITydau
OBITOBOTO HACHJIHS; C) TPEICTaBICHHUE J0KA3aTEIbCTB 3aKOHHOM LIETH IPUOOPETEHUSI OPYXKHS;
u d) MpOBEpKY IICHXMUYECKOTO 310pOBbs-. JIpyrue npejiaracMple KPUTEPHH BKIIOYAIOT 3HAHHE
3aKOHOB, KaCAIOMIUXCSI CTPEIKOBOTO OPYXKHS, IPOXOKICHNE TIOATOTOBKHU TI0 HAJUIEXKAIIEMY
00paIIeHNIO C OTHECTPEIBHBIM OPYKHEM U 00ecTIeueHHEe Ha/IJIeKAIIero XpaHeHus. Pa3pemeHus
CIIEZYeT PETYISPHO OOHOBIISTD, C TEM UYTOOBI HE JIOMYyCKAaTh NMepeaayy OpyKUs JIUIaM, He
UMEIOIIMM Ha HETO MpaBa. Bce 3TH KpUTEpUH HE SBISIFOTCS HEMPEOJOTUMBIMH MPETIATCTBUSMH
JUTsL 3aKOHHOTO TIPHOOPETEHUS OPYKUS TP TaHCKUMH TuaMu. CyliecTBYeT IMUPOKUi
MEXTyHAPOAHBIH KOHCEHCYC OTHOCHTEIBHO MPHHIINIIA, COTIIACHO KOTOPOMY 3aKOHBI U
IPOIETyPHI, PETIIAMEHTUPYIOIINE BIAJICHUE CTPETKOBBIM OPYXHEM I'PakJaHCKUMH JIMIIaMH,
JIOJKHBI OCTABATBCS PEPOraTHBON KAXIOTO OTIETBHOTO TOCYIapcTBa . XOTs PeryInpoBaHie
TIOpSI/IKA BJIaJICHUS] OTHECTPEIBHBIM OPY>KHEM IPa)TaHCKUMH JTUIIAMHU TIO-TIPE)KHEMY BbI3BIBAET
MHOTOYHUCJICHHBIE CIIOPHI B OOIIIECTBE - B OCHOBHOM 0J1aro/iapsi yCHJIMSIM TIPOU3BOIUTENEH
OTHECTPENBHOT0 OpYyXHs U AericTByronmx B CoenquHennbix lITarax AMepukn opranu3amuii,
KOTOpbIE OTCTAaUBAIOT MPABO Ha BIIaJICHUE UM, - (PAaKTHYECKHU CYIIECTBYET MPAKTUIECKU
BCEOOITNIT KOHCEHCYC OTHOCUTEIHHO HEOOXOJUMOCTH HATMYHS B HAITHOHAITBHOM
3aKOHOJIATENTLCTBE Pa3yMHBIX MUHUMAIIBHBIX CTAaHIAPTOB, PETYIUPYIOMINX BbIIady pa3pereHHi
IpaXkITaHCKOMY HAaceJIeHUIO Ha BJIaJICHHE OPY>KHUEM, UTO TTO3BOJIUIIO ObI YKPETIUTh
0GIIECTBEHHYIO GE30MACHOCTD M 0GECIICYHT 3alUTY [PaB JeNOBeKa . ITOT KOHCEHCYC
ABISIETCS TeM (DaKTOPOM, KOTOPBIH CIelyeT YUUTHIBATh MPABO3AIIMTHEIM MEXaHHU3MaM IMPH
paccMOTPEHHH MO3UTHUBHBIX 0053aHHOCTEH TOCYIapCTB MPEIOTBPAIIaTh HAPYIICHUS OCHOBHBIX
IpaB 4eJI0BEKa B CUTYAIMsIX, CBI3aHHBIX C BOOPYKECHHBIM HACHJINEM B OTHOIICHUSX MEXTY
YaCTHBIMU CYObEKTaMHU.
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17. TlpaBo3amuTHBIE OpraHbl, HA KOTOPHIC BO3JIaracTcs 3aja4a KOHTPOIUPOBATH JICHCTBHS
TOCYJIapCTB TI0 3aIMTE MpaBa Ha KU3Hb, JTOHKHBI TAK)KE PACCMOTPETh BOIPOC M O APYTHX

3¢ PeKTUBHBIX Mepax. DTH MEPbl AHAIOTHYHBI PYKOBOISAITUM NpUHITUTIaM OpraHnu3aiiu
OO0benuHeHHBIX Haruii, MpUHATHIM 1711 00€CTIeUeHHs] TEMCTBEHHOM 3aIUThI APYTHUX OCHOBHBIX
MpaB YeJIoBEeKa B COOTBETCTBUU C JIOTOBOPHBIMHU o6s3arenbeTBamMu 2. K HUM OTHOCSTCSE:

d)  3ampelieHue TPaXKIaHCKOMY HACEIICHHIO BIIAZIETh OPYKUEM, MPETHA3HAYCHHBIM IS
00eBOro mpuMeHeHHs (ABTOMATUYECKUMU U TTOTyaBTOMATHYCCKUMHU IIITYPMOBBIMH BUHTOBKAMH,

NyJIEMETaMH U JISTKUMU BOOPYKECHHSIMH);

b)  mpoBeneHUE U MOOIIPEHHE AMHHUCTHH, C TEM YTOOBI CTUMYJIMPOBATH BBHIBEICHUE
opyxus 13 chepbl aKTUBHOTO UCTIOJHL30BaAHUS,

C)  TpeOOBaHUS B OTHOIICHUU MAapPKUPOBKU M YKa3aHUS MPOU3BOUTEIIIMU UHPOPMAIHH

JUISL OTCIICKUBAHUSI OPYKHUS,

d)  BKJIIOUCHME TeHJIEPHOM MEPCHEKTHBBI B MEPOIIPUSTHS MO TIOBBIIICHHUEO
OCBEIOMJICHHOCTH OOIIIECTBEHHOCTH JJISl yueTa 0cOOBIX MOTPEOHOCTEH 1 MpaB YeIoBeKa

JKSHIIUH U JIeTel, 0COOCHHO B MOCTKOH(IMKTHBIX CUTYAIIHSIX.

18. TIpoeKTsl MPHUHIIMIIOB, MpeIoKeHHbIe CIICIHATBHBIM TOKIATIHKOM
(E/CN.4/Sub.2/2005/35), B uacTHOCcTH nipoekThl npuHIunoB 10-14, pa3zpaboTaHsl ajs TOTO,
9TOOBI JOBECTH JI0 CBE/ICHUS TOCYIaPCTB XapaKTep WX 00s3aTeNIbCTBA JOJIKHOTO YCEPAUs B
COOTBETCTBUH C MEXKIYHAPOIHBIM IIPABOM IIPAB YEIOBEKa, 0COOCHHO B OTHOIICHHU
HEroCyJapCTBEHHBIX CYOBEKTOB.

(1. TIPUHOUII CAMOOBOPOHBI 1 HAPYILIEHMUS ITPAB YEJIOBEKA,
COBEPIHTAEMBIE C IPUMEHEHUE CTPEJIKOBOI'O OPYKUS
W JIETKHX BOOPYKEHUI

19. B HacrosmeM J0KIaae paccCMaTPUBASTCS MPUHIIAIT CAMOOOOPOHBI U BOIIPOC O €TO
IPU3HAHUU B IPABO3AIIUTHBIX HOPMaX, a TAKXKE OLEHUBAETCS €0 HaJUIEXkKaIllee MECTO B CBOJIE
[IPABO3AIUTHBIX IPUHIUIIOB, PETJIaMEHTHPYIOIINX IPUMEHEHUE CTPEIKOBOIO OPY>KHSI U JIETKUX
BOOpyKeHHiT . Te, KTO BBHICTYIIAIOT IPOTHB FOCYIaPCTBEHHOTO PEryTHPOBAHMS OPSIKA
BJIa/ICHUS] OTHECTPEIBHBIM OPY>KHEM I'PaXTaHCKUMHU JIMLAMU, YTBEPKAAIOT, YTO MPUHIIMII
CaMOOOOPOHBI 00ECTIEUNBAET IOPUINYECKYIO OCHOBY IS ITpaBa BJIAJIETh CTPEIKOBBIM OpPYKUEM,
TEM CaMbIM OTpHIIasl WK CYHIECTBEHHO yMaJlsisi 0043aHHOCTh TOCYIapCTB PEryINpPOBAaTh
TMOPSIIOK BIIA/ICHHs OpYKieM . B HACTOSIIEM JOKIIae AETAeTCs BBIBO O TOM, YTO IIPHHIIHII
CaMOOOOPOHBI 3aHMMAET BaKHOE MECTO B MEXAYHApPOJHOM IIpaBe MpaB YEJI0BEKA, HO YTO MpHU
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OTOM OH HE€ MPEAYCMATPpUBACT HC3ABUCHUMOTI'O, OPUINYICCKH OIMOCPCAOBAHHOIO IIpaBa Ha
BJIAICHUC CTPCIKOBBIM OPY>KXUEM, KdaK U HC OCBO60)KI[aeT rocyaapcrtBa OoT 0053aHHOCTH
MMPOABJIATH OOJKHOC YCEPAUC B OTHOIICHUHU PETYJIUPOBAHUA ITOPAAKA BJIAACHUA OPYKUEM
T'paXaAaHCKUMHU JIMIIAMMU.

A. CaMo0000poHa Kak OCHOBaHHe VI 0CBO0OKIECHHUS OT YrOJI0OBHOM
OTBETCTBEHHOCTH, 2 He KaK MPaBo YeJI0BeKa

20. Camo000poHa SIBJISIETCS MTUPOKO MPU3HABAEMBIM, XOTSI U 3aMPEIICHHBIM I10 3aKOHY
OTCTYIUIEHHEM OT BCeoOIIei 0053aHHOCTH YBaXKaTh MPABO Ha )KU3Hb IPYTUX JIUII.
Cam00060poHa SIBISIETCS OCHOBAaHHUEM JIJIsl OCBOOOKIACHHUS OT YTOJIOBHOW OTBETCTBEHHOCTH, HA
KOTOPOE MOTYT MPETEHI0BaTh JI000E roCcy1apcTBEHHOE JODKHOCTHOE JIUIO MITH
HErocyJapcTBeHHBIN cyObekT. MHorma camoo0opoHa onpeensiercs B kauectse "mpasa’. s
TaKOTO TOJKOBAHUS OTCYTCTBYET aJIeKBaTHAs IPaBOBasi OCHOBA. bosiee mpaBMIIBEHO
XapaKTepu30BaTh CaMOOOOPOHY KaK CPECTBO 3aIUTHI ITPaBa HA KU3Hb U B KAYECTBE TAKOBOTO
KaK OCHOBaHMeE sl U30€KaHUsl OTBETCTBEHHOCTH 33 HapyIIEHHE IIpaB IPYTUX JIHL.

21. B nepBHYHBIX HCTOYHHKAX MEXKIYHAPOIHOTO MPaBa - TOTOBOPAX, HOpMax OOBIYHOTO
npaBa WK OOIIUX MPUHIUIAX - OTCYTCTBYET KaKoe-Tr00 MpsiMoe YIOMUHAHHE MEXTyHAPOIHO
IPU3HABAEMOr0 IIpaBa YejJoBeKa Ha caM0o00OpoHy. XOTs MpaBO Ha KU3Hb IPU3HAETCS
IIPAKTUYECKH B KAXKIOM KPYITHOM MEXAYHApOJIHOM JOTOBOPE I10 IIpaBaM 4eJIOBEKa, IIPUHIIUIL
CaMOOOOPOHKI YETKO MPU3HAETCS TOJIHKO B OJTHOM M3 HHX - B cTaThe 2 EBponeiickoil KOHBeHIHH
0 3allUTE MIPAB YEJIIOBEKA U OCHOBHBIX cBoGox™. BMmecte ¢ TeM B EBponeinckoli KOHBEHIIUH O
IpaBax 4eJ0OBeKa OTCYTCTBYET MpPU3HAHME CaMOOOOPOHHI Kak IpaBa. [0 MHEHHIO OHOTO U3
CTHENHATHUCTOB, " (PYHKIUS 3TOTO MOJIOKEHHUS COCTOUT BCETO JIMIIb B TOM, YTOOBI HCKITIOYHUTH U3
cdepsl mpuMeHeHus MyHKTa 1 cTatbu 2 yOuiicTBa, HEOOXOIUMBIE JIIsl 3aIIUTHl OT HE3aKOHHOTO

Hacuiusi. OHO HE MpeycMaTpUBAET MpaBa, KOTOPOE JOJKHO 00eCIIeYuBaThCs FOC}’ZI&pCTBOM"le.

22. Kak moka3bIBaeT MpaKkTHKa TOCYIapCTB, B 0OBIYHOM MEKTyHAPOIHOM IpaBe CYIIECTBYET
HIMPOKOE MPU3HAHUE TOTO, YTO CAMOOOOPOHA SBJISETCS 00CTOSITEIBCTBOM, OCBOOOKIAIOIIMM OT
YrOJOBHOM OTBETCTBEHHOCTH. OJIHAKO HE CYIIECTBYET CBUACTEIBCTB 3aKPEILIICHUS
rOCy/IapcTBaMH B CBOMX BHYTPEHHHUX 3aKOHAaX IpaBa Ha caMOOOOPOHY KaK OT/IEIBHOTO TpaBa,
KaK ¥ HeT JIOKa3aTeJIbCTB OPINIO jUriS, B CHITy KOTOPBIX TOCYAapcTBa ObUIH ObI 00s3aHbBI
NPU3HABATh HE3aBUCHMOE, OTIOCPEIOBAHHOE TPABO Ha CAMOOOOPOHY U 00ECIICYHBATH €TI0
COOJTIO/ICHHE B paMKaX CBOMX BHYTPEHHHUX IOPUCAUKINIA B KAU€CTBE TAKOBOTO.

23.  AnanormuHbIM 00pazoM, B MEKIYHAPOTHOM YTOJIOBHOM IPaBe CaMOOOOPOHA BHICTYTIAET B
KaueCTBE OCHOBAHMSI, IO3BOJISIFOIIETO M30€KaTh YTOJIOBHONW OTBETCTBEHHOCTH, a HE B KA4EeCTBE
HE3aBUCHMOTO npaBa. Ha yHHMBepcaibHBIE 3JIEMEHTHI TPUHITUIIA CAMOOOOPOHBI 00paTHII
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BHUMaHHEe MeXTyHapOIHBIN YroJIOBHBIN TpHOYHA 1O OBIBIIICH FOrocnasun®’, KOTOPBII
OTMETHJI, "4TO "MPUHIIAIT cCaMOOOOPOHBI", 3aKkperieHHbIN B myHKTe 1 ctathu 31 CtaTyTta
MesxTyHapOIHOTO YTOJIOBHOTO CyJa, OTPaskaeT MOJIOKEHUs, CoJepKaliruecs B OOIBIITNHCTBE
HAI[MOHAJIBHBIX YTOJOBHBIX KOJIEKCOB, 1 MOXKET pacCMAaTPUBATHCS KaK MPEACTaBISIONINI cO00H
HOPMY OOBIYHOTO MEXTYHAPOIHOTO npaBa“18. W3 BBOHOM yacTh ctaThu 31 SIBCTBYET, 4TO
caM000OpOHA OTIPEIEISETCS B KAYECTBE OAHOTO M3 "OCHOBAHUH /I OCBOOOXKIACHUS OT
YTOJIOBHOM OTBeTCTBEHHOCTH". COrJIacCHO OMpE/eNICHHIO, COJIEpKAIEMYCs B ITyHKTE 9

ctatbu 31, FOPUINIECKUM OCHOBAHUEM JUISI OCBOOOXIEHUS OT OTBETCTBEHHOCTH SIBIISICTCS

00CTOSITENBCTBO, ITPU KOTOPOM:

" mesiHre, KOTOPOe MPEATNONI0KUTEIBHO MPEACTABISIET COOO0M MpeCTyIUICHHE,
nojAnaaaoiiee noj ropucaukiuio Cyaa, sBisieTcsl BRIHYKJIEHHON OTBETHOM peakineil Ha
YIpo3y HEMUHYEMOM CMEPTH MO0 HEMHUHYEMOT'O MPUYUHEHUS TSHXKKUX TEJIECHBIX
HOBpG)KI[GHPIfI HJIN MTPOAOJIZKCHU A ITPUINHCHUS TaKHUX HOBpe)KZIGHI/Iﬁ JJIA HETO CaMOI'0 U1
JUISL IpYTOro JIMIA, ¥ 3TO JINLO IPUHUMAET HEOOXOAUMBbIE U pa3yMHbIE MEPBI JIJIS
yCTpaHEHUS 3TOH YIpO3bl MPU YCIOBHUH, YTO 3TO JIUIIO HE HAMEPEHO MPUIMHHUTD OOJIBIIHIA

~ lll
BpEAa, 4YEM TOT, KOTOPBIM OHO CTPEMUJIOCH MTPEAOTBPATHUTDH 9.

TakuMm o0pa3oM, MeX1yHapOAHOE YTOJOBHOE IIPABO ONpPEAEIAeT IPUHILIUI CaMOOOOPOHBI B
KaueCTBE HOPMbI, KOTOPYIO CJIETYEeT MPUMEHSTh JJI ONPEIeSICHUs YTOJIOBHON OTBETCTBEHHOCTH,
a He B Ka4eCTBE HE3aBHCHUMOTO IIPaBa, KOTOpoe 00s13aHbI 00ecneunBaTh rOCy1apCTBa.

24. B npaxTHKe MEXIYHAPOIHBIX MTPABO3AIIMTHRIX OPTaHOB CYIIECTBYET TPeOOBaHUE K
FOCYI[apCTBaM HpI/I3HaBaTB 1 OICHUBATH 3asIBJICHUS O CaMOO60pOHC B paMKax npaB OTBCTUHKOB
10 YTOJIOBHBIM JIeJlaM Ha Ha JIexkailee cyaeoHoe pa3ouparensctBo. HekoTophie WieHb
Kommurera mo nmpaBam yenoBeka JJaxke yTBEP)KIAIH, YTO MYHKT 2 cTaTbu 6 Mex1yHapoIHOTO
ImaKTa o Fpa)I(Z[aHCKI/IX U ITOJIUTUYCCKUX HpaBax O6H31>IBa€T HaIlMOHAJIBHBIC CYIII)I HpI/I
BBIHCCCHUU CMepTHOFO HpI/II‘OBOpa yT-II/ITBIBaTB JINYHBIC O6CTO$ITCJIBCTB3 HOZ[C}’III/IMOI‘O, BKJIFOYas
BO3MOXKHOE 3asIBJICHHE O CAMOOOOPOHE, PYKOBOJICTBYSICH IPU 3TOM 00S3aHHOCTHIO TOCYapCTB-
YYaCTHUKOB OXpaHATH IIpaBO HA ki3Hp>. 1o 00LIeYr0JI0BHOMY IIpaBy CyAaM IPU BBIHECEHUU
CMEPTHBIX MTPUTOBOPOB TI0 JieaM 00 yOuiicTBE HEOOXOIMMO IPUHUMATD B pacueT (pakTHYECKHEe
U Tn4HbIe 00cTosATENbCTBA. CXOMHBIM 00pa3oM, B TPaKIaHCKO-TIPABOBBIX HHCTAHIUAX "'TIPH
NPUHATHH PEeIIeHHst 00 yroJOBHOM OCYKJIECHHH U BBIHECEHUH IPUTOBOPA 110 KaXKJIOMY ey 00
Y6HﬁCTBC H€O6XOI[I/IMO paCCManI/IBaTb pa3J'II/I‘~IHI>I€ OTATYaroIe UJINn CMATYaroIimue
00CTOSITENTLCTBA - TAKHE, KaK CaMOOOOPOHA, HEOOXOIUMOCTD, TIEPEIKUBAEMOE OOBUHIEMBIM TOPE

U €r0 YMCTBEHHBIE criocoGHOCTH" 2.

25. B ortom ciyuae TonkoBanue Komutera Takke MOAKpeIUIsieT TpeOoBaHUE K TOCYIapCTBaM
IpU3HABaTh MPUHIUI CaMOOOOPOHBI B KOHTEKCTE YroJ0BHOIO IpaBa. CoriacHo 3TOMy
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TOJIKOBAHHUIO, TTO MEKIYHAPOJHOMY MPaBy MpaB YeJIOBEKa OT FOCYAapCTBAa MOXKHO TpeOOBaTh
OCBOOOKICHHS] OOBHHSEMOTO OT OTBETCTBEHHOCTH 33 MPUMEHEHHUE OTHECTPEIHLHOTO OPYKHUS B
Ype3BBIYAIHBIX 00CTOATENBCTBAX, KOTIA 3TO MOXKET ObITh HEOOXOIUMO U COpa3MEpPHO
HEIOCPEICTBEHHON yrpo3e *u3HU. OJIHAKO MPU 3TOM HHM OJUH U3 YIOMSIHYTHIX OPIaHOB HE
BO3JIaraeT Ha rocyapCTBO MO3UTHBHOE MEXIYHAPOIHO-TIPABOBOE 00s3aTE€IBCTBO, COTIACHO
KOTOPOMY OT TOCYAapcTBa TpeOoBajIock Obl 00ecneunBaTh OOBUHIEMOMY BO3MOKHOCTb
BJIa/ICHUSI OTHECTPEIBbHBIM OPY)KHEM.

B. TpeGoBaHusi B OTHOLICHNH HEOOXOAMMOCTH M COPA3MEPHOCTH CAMOOOOPOHBI

26. Kax MexxayHapoJHbIE OPTaHbl, TaK U TOCYAAPCTBA OMPEACTISIOT CaMOOOOPOHY C TOUKU
3pEHHsT HEOOXOIMMOCTH I COPa3sMEpHOCTH . TIPHHSTHE B Ka4eCTBE apryMEHTa CCHUTKH Ha
caM000OPOHY 3aBHCHUT OT OOCTOSITENBCTB KaXKIOT0 KOHKPETHOTO /ieia. Hampumep, koraa
CTPETIKOBOE OPY’KHE U JIETKHE BOOPYKEHUS IPUMEHSIOTCS B IOPSIIKE CaMOOOOPOHBI, 3TO HE
0CBOOOXKJAaET COOTBETCTBYIOIIEE JIUIO OT OTBETCTBEHHOCTH 32 HApYIICHUE TpaBa JIPYrHux JIUI] Ha
KHU3Hb, €CJIM TOJBKO TaKHe JEHCTBUS HEe ObLIH HEOOXOAUMBIMU /ISl CIIACCHUS KU3HH OJTHOTO
WJIM HECKOJIBKUX JIUI] M MCIIOJIb30BAHNE CHIIBI C IPUMEHEHUEM CTPEIKOBOTO OPYXHs HE OBLIO
COpa3MEpHO yrpo3€e CUIION.

27. TlpuMeHeHHUe CTPEIKOBOTO OPYXKHS U JISTKUX BOOPY)KEHUH KaK TOCYAapCTBOM, TaK U
HETOCy/IapCTBEHHBIMU CYObEKTaMHU aBTOMATUYECKH YCTaHABIMBAET 0oJiee BHICOKUNA OPOT
CephE3HOCTHU YIPO3bl, KOTOPYIO HEOOXOAMMO JT0Ka3aTh I OTPaBAaHUs IPUMEHEHUS
CTPEJIKOBOTO OPY’KHSI HIJTH JIETKHX BOOPYKEHHUH B OPsAKE 000POHBI, Kak 3TO TpeOyeTcs B
COOTBETCTBUU C IIPUHIIUIIOM COPa3MEPHOCTH. B CHIly CMEPTOHOCHOIO XapakTepa 3TOro OpyKus
¥ MIPABO3AIUTHBIX 0053aTEIBCTB 10 JUS COJENS, Bo3JIaracMbIX Ha BCE TOCY/IapCTBa U JIUIA B
OTHOILICHUH YBa)XCHUs IIpaBa Ha KI3HD >, CTPEJIKOBOE OPYXKHUE U JIETKUE BOOPYKEHUS MOTYT
IPUMEHSTHCA C IIETTBI0 000POHBI TOIBKO B CAMBIX KPaiHUX 00CTOATENbCTBAX, @ UMEHHO, KOT/1a

IMpaBO HA KHU3Hb YK€ IMOABECPracTcCAa yrpo3€ ujiid HCONIpaBAaHHOMY IMOCATATCIILCTBY.

28. TpeOoBaHMsI B OTHOIIIEHUH OIMPABJIAHHOTO MPUMEHEHUS CHIIBI TOCYAapCTBEHHBIMH
JIOJKHOCTHBIMHU JIMIIAMH B TIOPSIZIKE CaMOOOOPOHBI U3J10KEeHBI B OCHOBHBIX MPHUHITUIIAX
MIPUMEHEHHUS CUJIBI U OTHECTPEIBHOTO OPYKHS JOJKHOCTHBIMH JIMIAMH T10 MOAEPKAHUIO
npaBoropsika, npuHIThIX Opranuszanueii O0benuHeHHbIXx Hammii. ['ocynapcTBeHHBIE
JIOJ>KHOCTHBIE JIMA MOTYT PUMEHSTh OTHECTPEIIBHOE OPYKUE B UCKITIOUHUTEIBHBIX
00CTOSITENTLCTBAX, 00YCIIOBIMBAIONINX HEOOXOJUMOCTh TPUMEHEHHUS CHITHI C IIEJTBI0 3alTUTHI
JKU3HH, a TAK)KE CChUTIATHCS HA CaMOOOOPOHY WIIH 3aIIUTY APYTUX JUIl KaK HA OCHOBAHHE TS
CBOETO PEIICHUS IPUMEHUTD cpmy24. OnHako, eciiu CyIIeCTBYET BO3MOKHOCTh U30€XKaTh
yIpo3bl 0€3 TPUMEHEHUS CUJIBI, JOJITOM COTPYIHUKOB CHJI MPABOIOPSIIKA B PAMKAX BBITOJIHEHUS
MU 00513aTENBCTBA M0 3aUTE KU3HU SBJISIETCS] UCIIOJIb30BAaHUE AIbTEPHATUBHBIX
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HCHACHJIbCTBCHHBIX U HCCMCPTOHOCHBIX CPCIACTB CACPIKHNBAHHA U YPET'YJIUPOBAHUA

25
KOH]mKTA .

29. TloaToMy TSDKKHE TIOCIIECTBHS TPUMEHEHHS OTHECTPEIILHOTO OPYKHUSI O0YCIIOBINBAIOT
HE00XO0UMOCTh 00JIe€ MOAPOOHBIX U CTPOTUX PYKOBOJISALINX PUHIIMIIOB, YEM B OTHOIIEHUU
APYrux CUJIOBBIX CpCIICTBZG. I[axce €CJIM TPUMCHCHHUEC OTHECTPECIIBHOT'O OPYKUA HEC IIPUBOIAUT K
CMEPTH, paHEHU IIPU MOPAXKEHUH OTHECTPEIBHBIM OPYKHUEM MOI'YT UMETH IapaIu3yIoIee
BO3/ICHCTBHE, BEI3BIBATH O0JIb U 00€3/IBIKMBATH JIMIIO HA 3HAYUTENBHO 00JIee JUTUTEITHHOE
BpeMs, 4YEM JIPYTHE CPEACTBA BPEMEHHOMN uMMObHIM3ammn . B y4eOHOM MMOCOOHH IO IPAKTUKE
U CTaHJapTaM B O0JIACTH IpaB YeJIOBEKa, OJArOTOBICHHOM YTIpaBieHneM BepxoBHOTO
KOMUCcapa 1o IpaBaM YeJIOBeKa JIJIsi COTPYIHUKOB TIOJTUINH, TOBOPHUTCS, YTO "OTHECTPEIHLHOE
OpY’KH€E UCTOJIBb3YeTCs TOIbKO B KpaHUX cnyqaﬁx"ZB. JIro00€e uCcnoib30BaHUE OTHECTPEIHHOTO
OpPYyKHUA JOJDKHOCTHBIM JIMIIOM I10 TOAACPIKaHUIO ITPABOIIOPAAKA, BEIXOAAIICC 3a ITPCACIIbI
BBIIICYITOMAHYTOTO CUTYAaIUOHHOI'O KOHTCKCTA, 6YI[6T, 10 Bcen BUIUMOCTHU, HECCOBMECTUMO C

IIPAaBO3aIlUTHEIMU HOPMaMH.
1. Komurer no npaBam 4ejoBeKa

30. KomwuTer mo mpaBam 4denoBeKa MOJICPKUBACT MPEIBSIBIIEMOE K COTPYAHUKAM CHIT
IIPaBOIOPsJIKa TPEOOBAHUE B OTHOLLIEHUH TOTO, YTOOBI IEHCTBUS B OPSAIKE CAMOOOOPOHBI OBIIIN
HEOOXOAMMBIMH M COPa3MEpPHBIMU 10 CTETIeHH NpuMeHenus cwibl. B aene Cyapec oe I'eppepo
npomus Konymb6uu KomuteT no npasam yenoBeka ycraHoBui, 4to Mapus @annu Cyapec nie
I'eppepo Obla MPOU3BOIBHO JIMIIEHA KU3HU BCIIEACTBUE IPUMEHEHHUS] OTHECTPEITBHOTO OPYKHUS
COTPYJIHUKAMHU [TPaBOOXPAHUTENBbHBIX OpraHoB KoiayMOuu, nockonbKy He CyLIECTBOBAJIO
"Kakux-1u00 yKa3aHUH Ha TO, YTO AEUCTBUS MOJMINUN OBLIIM HEOOXOMMBIMHU B LIETSX CBOEH
COOCTBEHHOM 3alUTHI UJIH 3aLIUTHI IPYTUX UIIH Ke YTO ObLTIO HEOOXOAMMO MTPOU3BECTH aAPECT
WIITH K€ HE JaTh COOTBETCTBYIOIIMM JIMIAM CKpbIThes "2 . Jlamee KOMHTET 110 paBaM denoBeka
IPUIIET K BBIBOIY O TOM, YTO CTENeHb MPUMEHEHHS CHJIbI, CTaBIIEH MPHYUHON CMEPTH Je
I'eppepo, "He cooTBETCTBOBANIa TPEOOBAHMSIM OXPAHBI ITPABOMOPSAKA B OOCTOSATEILCTBAX
JTAHHOTO Jiesia" ¥ 4TO M03TOMY "'MPaBO Ha KM3Hb HE 00ecTieunBaeTCs HaJIexkKaIlei 3aiuToi B
pamKax 3akoHojaTenbeTBa KoayMOun, kak 3To IpefycMOTpeHO MyHKTOM 1 cTatbu 6%,
ITomumo 3tor0, B Niene bappenn npomué Amaiiku® Komurter o MpaBaM 4eJIOBEKA MPHUILIEIT K
BBIBOJIy O TOM, UTO NpeAHAMEPEHHOE YOUNHCTBO 3aKII0YEHHOI0, IIOCIIEI0BABIIEE 3a 3aXBaTOM U
0CBOOOXKICHHEM psJla TIOPEMHBIX HA/I3UpaTeNel, CTajo Pe3yIbTaTOM OXBaTHBIIEH
HaJ3UpaTeseil maHuKU, a He Heo0X0AUMOM caMo000poHbI. bappert He moaBepr Koro-i1mdo
OTIaCHOCTH, KOTOpPast OTpaB/IbIBasia Obl €ro MPOU3BOJIBLHOE YOUNHCTBO rOCY1apCTBEHHBIMH
JIOJDKHOCTHBIMU JIMIIAMH; BCE HAA3UpaTENn ObUTH OCBOOOKICHBI U "HEOOXOAUMOCTH B

n32

MPUMCHCHHUHN CUJIBI B 3TOT MOMCHT YK€ HC OBLIO . HOBTOMY sIMaliCKHe BJIaCcTH HapylmunjiIin

npaBo bappernia Ha )KU3HB, U UX CCBUIKA HA CaMOOOOPOHY HE UMEET 1101 CO00H OCHOBaHHIT.
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2.  EBponeiickuii cy1 mo npaBam 4ejioBeKa

31. EBpormelickuii cy 1o mpaBaM YesoBeKa TaKXKe Mpu3Ha 3aKperyieHHbIN B OCHOBHBIX
MPUHIUIIAX PUHIIMI HEOOXOIUMOCTH CaMOOOOPOHBI U €€ COPa3MEPHOCTH CYIIECTBYIOIIEH
yrpose. B nene Hauoea u opyeue npomue boneapuu Cyz ycTaHOBUII, YTO HapylIEHHE IIpaBa Ha
YKU3Hb UMEJIO MECTO, KOT/J1a JIBa JIIla ObLIM 3aCTPEJICHbI COTPYIHUKOM BOCHHOMN MOJUIUH,
MBITABIIMMCS TPOBECTH MX 3ajepxkanue. [Ipuns k Takomy BeiBOaY, Cyll OTKIOHII apryMEHT
IpaBUTENLCTBA bosrapuu o ToM, YTO AEMCTBHSI BOGHHOCITYKAIIETO HE SBJISINCH HAPYIIEHUEM
IpaBa Ha ’HU3Hb, IOCKOJIbKY B COOTBETCTBUHU C OOJITapCKUM 3aKOHOIaTEIbCTBOM OH BBITIOJIHSII
CBOI1 JIOJIT MO 3alIUTE, 'HACKOJIBKO 3TO BO3MOKHO... )KU3HH JIMLA, IPOTUB KOTOPOTO OHU
NPUMEHMIIU cuily...". BMecTo aToro Cyn nmpuMeHNI CTaHJapT, COINIACHO KOTOpoMy "1ro0oe
MCTIOJIb30BaHUE CHIIBI IOJDKHO OBITh HE MHAYE, KaK ''coBepiIeHHO HeooxoauMem™...". Cyn
IPUHSUI CIIEAYIOIIEE ONpee/ICHUE!

"[IpumMeHeHre MOTEHIIMAIBHO CMEPTOHOCHOTI'O OTHECTPEIBLHOTO OPYKHSI HEN30€KHO
MOJBEPraeT )KU3Hb YeJIOBEKA OMACHOCTH JIaXKe NP HAIWMYHH HOPM, HAIPaBJICHHBIX HA
MUHHMH3ALUIO pUCKOB. C ydeToM BBIIIEU3I0KeHHOTO Cy/1 CUUTAET, YTO MO CMBICITY
nyHkTa 2 ctathi 2 [EBporieiickoii] KOHBEHIIMU HU MPH KaKUX OOCTOSITENbCTBAX HENb3sI
CUMTATh ' COBEPILIEHHO HEOOXOAUMBIM NPUMEHEHNE TAKOTO OTHECTPEIBHOTO OPYKUS AJIs
3a/iepKaHus JIMIa, I0103pEBAEMOI0 B HEHACHJIBCTBEHHOM IPAaBOHAPYILIEHUH, KOTOPOE,
HACKOJIBKO M3BECTHO, HE CO3/1a€T YTPO3bl JKU3HU WU 370POBBIO, 1aXKe €CJIU OTCYTCTBHE
TaKUX JEMCTBUI MOXKET CKa3aThCsl HA BO3MOXKHOCTH 33JIepKaTh CKPBIBAIOIIETOCS
6ermera",

32. B nene Maxkanu u opyeue npomus Coedunennozo Koporescmea Cyn nan TOIIKOBaHUE
nyHKTa 2 cTaTthu 2 EBponelckoil KOHBEHIIMH, COAEPIKAIIETO TOJI0KEHNE O JOMYyCTUMOCTH
OTCTYIUICHHUS OT TPEOOBAHMSI 3aIIUTHI IPaBa Ha )KU3Hb HA OCHOBAaHUH CaMOOOOPOHBI, C TEM
YTOOBI 3aIPOCUTH JI0KA3aTEIHCTBA COBEPIIEHHONW HEOOXOIMMOCTH U COPa3MEPHOCTH
NPUMEHEHHS CHJIBI TOCYJapCTBEHHBIMH JTOJDKHOCTHBIMHU JIMLIAMH, KOTOPBIE ONPaB/BIBAIH OBl MX

JIEHCTBHSI, IPUBEJICHUE K HAPYIICHUIO ITpaBa Ha KI3HD .,

C. TpeﬁoBaHue 0 JOIMYCTHUMOCTH CﬁMOOﬁOpOHbI, KOTOpPO€ HE YMOJISIECT 00513aTeILCTBA
C JOJIKHBIM yCEpaAUuEM NMpeaoTBpaaTh HACUJIAUEC MEKAY YaCTHBIMU JULIaAaMHU

33. JInuHoe KelnaHue UMETh OTHECTPEIbHOE OPYXKHE B LIEIAX CaMOOOOPOHBI JIOKHO
paccmaTpuBaThcs B OoJiee MIMPOKOM KOHTEKCTE 00sI3aTeNbCTBA FOCYAaPCTB MAKCUMAIIBHO
oOecrnieunBaTh 3allUTY [IPaB YeJI0BeKa. B cOOTBETCTBUM € MEXIyHAPOIHBIM IPAaBOM
roCyJapCcTBO HECEeT 0053aTeNIbCTBO MO 00ECIEUCHUIO IIPABONOPAIKA U IPECEUEHUIO HACUIIHS CO
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CTOPOHBI YaCTHBIX JIMII ITYTEM CO3JIaHU S HpaBOBOﬁ n COHH&J’IBHOﬁ CHUCTCMEI, B KOTOpOﬁ
HCTIPUMCHCHUEC CUJIBI IIPU HAJTUYIHNHU paSYMHOﬁ BO3MOXXHOCTH BOCITIOJIB30BaTbhCA

o 36
HCHACHJIbCTBCHHBIMHA CPCACTBAMU CAMO3allIUThI ABJIACTCA BC@O6H.I€I/I 0053aHHOCTEIO .

34. Jlaxxe pu TUMOTETUYIECKOM CYIIECTBOBAHMH HEKOTO 'TpaBa 4esioBeKa Ha caMoo0opoHy"
OHO HE yMaJISI0 OBl 00513aHHOCTH TOCYIAPCTBA C JOJDKHBIM YCEPANeM MaKCHMAaIbHO
o0OecnieunBaTh B 0OIIECTBE MPaBO Ha KU3Hb [TOCPECTBOM MIPUHSATHS pa3yMHBIX HOPM,
PEerylIMpyIOMMX NOPSAO0K BIAJACHUS OPYKHEM IPAKIAHCKUMU JIMLIAMU. XOTS KaKoro-iuoo
MEXyHAPOJIHOTO MaH/1aTa, IMpelyCMaTPUBAIOIETO 3alPEIICHHE TAKOTO BIaICHHUS BCEMH
TpaXXTAaHCKUMH JIUIIAMH, HE CYIIECTBYET, HE CYIIECTBYET TAKXKE U MaH/AaTa, O3BOJISIONIETO
Ka)XJIOMY Y€JIOBEKY HOCUTb OpyXkHue. [Ipu oCyIIecTBICHUN CBOETO 00s3aTENBCTBA MO0 CBEACHUIO
K MUHUMYMY q)HSI/I‘ICCKOFO HacWJIivs rocyaapCTBO AOJIKHO YYHUTBIBATL HHTEPECHI BCETO
06IIICCTB3., a HC TOJIBKO OTACJIBHOI'O MHAUBHUAYYMA.

35. Hanpuwmep, naxe npu CyiecTBOBaHUHU 'TipaBa” Ha CaMOOOOPOHY TOCYIapCTBO HE
0CBOOOXTAJIOCH OBl OT 00S3aHHOCTH € JOJDKHBIM YCEpUEM CIETUTh 3a TEM, YTOOBI OpYKUE HE
nomnagaio B PYKH JIMI, KOTOPBIC CKIIOHHBI HCIIPABOMEPHO €0 UCII0JIb30BATh. Kaxk moka3sIBaroT
OTBETHI Ha BONMPOCHUK CHenuaibHOro JAOKJIATINKa, TPOBEpKa BEPOSITHOCTHA HEITPABOMEPHOTO
HUCIIOJIB30BaHUA ABIACTCA OZ[HOI>'I H3 MCpP, KOTOPLIC OOBIYHO MNPUMCHATIOT rocyaapCTBa I
pcain3anu 3aKOHHBIX UHTCPCCOB IoCyAapCTBa B €TI0 MMOJIMTHKE IO MPEAYIIPCIKIACHUTIO AKTOB
HACWINS ¢ IPUMEHEHUEM CTPEJIKOBOIO OPY>KHsI HETOCY/1apCTBEHHBIMU CyOBEKTaMU. OTa
OOBIYHAsA rocyaapCTBCHHad IMPAaKTHUKaA ABJIACTCA IMIPUMCPOM OTBETCTBCHHOT'O OCYIICCTBIICHHUA
IIPaBOBOI0 IPUHIINIIA JOKHOTO yCepans, KOTOPBIHA ObLI pa3paboTaH MHOIMMHU
MCKAYHAPOAHBIMHU OpraHaMi U HE OKa3bIBACT ABHO HCTaTUBHOI'O BOSHCﬁCTBHﬂ Ha
3aKOHOJATEIBCTBO Kacarolleecss caMooOOpoHbl. TakuM 00pa3oMm, PeACTaBISAETCs, YTO
rocyapcTBaMm cliefyeT, o KpaiiHel Mepe, pa3paboTaTb HOPMATUBHBIE AKTHI,
npeyCMaTPUBAIOIIHE JINIICHHE HEKOTOPBIX JIFOJIeH BO3MOYKHOCTH BIIAICTh OPYKHEM|, JIFo/IeH,
KOTOPBIE, €CITU CYAUTH TI0 TaKUM (pakTopaM, Kak UX BO3PACT, YrOJIOBHOE MPOIILIOE, MPOSBICHUS
Hacujansga B MCXKJINYHOCTHBIX OTHOIICHHUAX HUJIN XK€ IICUXUYCCKAasa HCIMOJHOIICHHOCTh, KaK MOXHO
pa3yMHO OKHJIaTh, HE TOMMYT WJIA HE BBIMOIHST TPEOOBAHUS O HEOOXOIUMOCTH U
COPa3MECPHOCTH, ABJIAIOIIUECA NPCABAPHUTCIbHBIMU YCIIOBUAMUA CCBIJIKW HA caM0060p0Hy.

36. OrmMmeuas, 4TO TJIaBHAst 00SI3aHHOCTH TOCYJAPCTB 110 MPUHATHIO OTPEICICHHBIX HOPM,
MMEIOIIHNX LEJIbI0 HE JOIYCTUTh HEOIPAHUUEHHOE PACIIPOCTPAHEHHUE OPYKUS B IPaKTaHCKOM
oOuiecTBe, HE MPOTUBOPEUUT MPUHIIMIIAM CAMOOOOPOHBI, MOKHO IIPUBECTH IPUMEPHI, KOT'/1a
COOTBETCTBYIOILIEE PETYINPOBAHUE SBISETCS HEOOX0AUMBIM. Hampumep, rocyapctBo Hecer
0Cc00YI0 00s13aHHOCTb 110 3alllUTE MPaB YsI3BUMBIX IPYIII, BKJIOYas )KEPTB ObITOBOrO HACUIIMS,
KOTOpBIE Yallle BCET0 CTPAJAI0T OT HEIPABOMEPHOI'O IPUMEHEHHS OTHECTPEIIBHOIO OPYKUS,
Xpansduerocs aoma. [Ipu Hanmuuuu B ToMe OpyKHsi ObITOBOE HACUIIUE MOXKET JIETKO BBUIUTHCS B
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onITOBOE yOMiicTBO. HemaBHue ncciaenoBanus mokasbiBatoT, uTo B CoequHeHHbix [ltatax
COBEPILAIOTCS TIPHU MOMOIIN OTHECTPEIBHOTO OpY)KI/I}I37 59% Bcex yOMIiCTB CynpyroB, a HATU4Ke
B JIOME OJTHOM U OoJiee eTMHUI] OTHECTPEIHHOTO OPYKHUS YBEIMYMBAET BEPOSTHOCTh YOUCTBA
JKEHIIIUHBI €€ COKUTENEeM B 7,2 pa3a38. HecmoTps Ha 1OBOJIBI B 110JIB3y HEOOXOIUMOCTH
IPUOOPETEHNUSI OTHECTPEIBHOIO OPYKHUS B LIEJSIX CAMOOOOPOHBI, COTIIACHO pe3yJIbTaTaM
UCCJIEIOBAHUM, OTHECTPEIILHOE OPY>KHUE PENIKO IPUMEHSETCS U1 IPEAYIPEXKACHUS
MIPECTYIJICHUU WU yOouicTBa HpeCTyHHI/IKOng. I'opazno yvaie ero obpamaroT NPOTUB TOTO
caMoro Juila, KOTOpoe MPUBOANUT Hanbosiee yOeUTEeNIbHbIE APIYMEHTHI B IIOJIb3Y
HEOGXOIMMOCTH CaAMOOBOPOHBI, - CAMOIT XKEHIMHBI . Tlepe]T THIOM TakuX (HaKTOB 1 B
COOTBETCTBUH C MCKAYHAPOAHO-IIPABOBBIM MAaHAATOM B OTHOIICHWU IMPOABJICHUA JOJI’KHOT'O
ycepaus, pa3paboTaHHBIM MTPABO3AMUTHRIMHA OpTaHAMH TSI IPEAYIPEKICHUS HACHITUS B
OTHOLIICHHUH XCHIIWH, BKJIFOYasa

"00513aHHOCTh TIPABUTEINBCTB. .. TOJDKHBIM 00pa30M CTPEMHUTHCS PEAYIPEkKIaTh,
paccienoBarh 4, B COOTBETCTBUM C HAIIMOHAJIBHBIM 3aKOHOJATEIbCTBOM, HAKA3bIBATH AKTHI
HACHJIUS B OTHOIICHUH JKSHIIUH U IPUHUMATD Ha/jIexkamue 1 3 (HeKTUBHBIE MEPHI B
CBSI3U C aKTaMH HACWJINS B OTHOIIICHUU JKEHILMH, HE3aBUCUMO OT TOT'0, COBEPIIAOTCA JIN

9TH AKTBI TOCYAapCTBaAMH WJIN YaCTHBIMU JIMLAMU . . ."41,

TOCY/IapCTBO HECET HEOCMIOPHMOE MEXKTYHAPOIHO-TIPABOBOE 00SI3aTEIBCTBO HE JIOMYCKATh
nomnagadnvsda CTPECJIKOBOI'O OPYKXHUS B PYKHU JIMI, B IPOLIJIOM COBCPIIMBINNX AKTHI HACUJIUA B
CeMbe.

37. TlpoBepka Ha peaMET BEPOSTHOCTH HEMPABOMEPHOTO MCIIOJIb30BAaHUS OPYKHUS U €T0
KOH(bI/ICKaIII/ISI B ClIydasaX COBCPUICHUA aKTOB OBITOBOI'O HACHJIUS SIBISIOTCS TEMH nmpumMepamu,
KOTJ1a 00S3aHHOCTh TOCYZapCTBA MPOSBIISTH JODKHOE yCEepIUe MPH PETyIUPOBAHIH
UCIIOJIb30BAHUS OTHECTPEIBHOTO OPYXKHUS: @) COOTBETCTBYET OOIIEH MPaKTHKE TOCYIapCTB; U
b) He nporuBOpeunT NPUHIKIY caM000OpOHBI. [10/J00HBIE MEPBI pETryTHPOBAHUS MOTYT
OCYILECTBIISATHCS TAKUM 00pa30M, YTOOBI HE BJIeUb 3a COO0H BceoOIel KOH(PUCKAIIMU OPYXKHSI, O
BEPOATHOCTH KOTOPOH B MOJOOHOM Cily4ae MOCTOSHHO TBEPAAT MIPOTUBHUKH JIFOOOTO
peryiaupoBaHus NOPs/IKa BIAJICHUS OPYKHEM IpakIaHCKUMU uuamu. Jlpyrue ciaydan
MMPUHATHA TaKUX PETYIHUPYIOIUX MCP MOTYT OICHHUBATLHECA HAa OCHOBE OIIbITAa MPUMCHAIOIIUX UX
TOCYHapCTB U TEX KPUTCPUCB, KOTOPLIC aHAIUZUPYIOTCA B HACTOAIIEM JOKYMCHTE U ITPOCKTC
IMPUHIIUIIOB.
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D. Camoo60poHa rocy1apcTs B cjydae BOOPY:KeHHbIX HANAeHUI CO CTOPOHBI
APYTHUX rocy1apcTB

38. HakoHery, BaXXHO BKpaTlie paCCMOTPETh YTBEPXKIEHUE O TOM, UTO cTaThs 91 YcTaBa
Opraamnzanun O0bennHeHHBIX Hanmii npeaocTaBiseT YacTHRIM JIMIAM IOPUIHYECKOe IPaBo Ha
caM0060p0Hy42. B crarbe 51 YcraBa npusHaercs npaBoCocOOHOCTh TOCYAApCTBa B MOPSIKE
CaMOOOOPOHBI MPUMEHSATH CHITY IPOTUB JPYIOro TOCy1apcTBa B paMKax MHIWBUIYyaJbHBIX WIH
KOJUJIEKTUBHBIX JEHCTBUI COBMECTHO C APYTUMU I'OCYIapCTBaMH. JTa CTaThsl IPUMEHSETCS K
rocyaapcTBam - wieHaMm Opraamzanun O0bennHeHHBIX Harmii, KoTopbie BeayT
000pOHUTENBHBIE JEHCTBUS IPOTUB BOOPYKEHHBIX MOCATATEILCTB HA UX TOCYAApCTBEHHBIN
CyBepeHI/ITeT43. Cratps 51 npenycMaTpuBaeT UCKIIIOUEHUE U3 CYLIECTBYIOIIETO B
MEXyHAPOJIHOM IpaBe OOIIETO 3aMpeneHns YTPO3bl CUIION HITH €€ IPUMEHEHNS,
3aKperuIeHHOro B yHKTe 4 crathn 2 YeraBa™, Mexaynapoasoe 06bdHOe MpaBo Takke
00s13bIBa€T TOCY1apCTBa, KOTOPbIE JEHCTBYIOT B IOPSIIKE CaMOOOOPOHBI OT HAaNlaJeHUN JPYTrux
rOCyJIapcTB, 00eCneunBaTh COOIOCHUE TPEX AIEMEHTOB. HEOOXOAMMOCTH, COPa3MEPHOCTH U
HETOCPE/ICTBEHHOCTH YIPO3BI-.

39. IIpaBo Ha caMO0OOPOHY B MEXKTYHAPOIHOM IIPABE HE OPUEHTUPOBAHO HA COXPAHCHHE
KU3HH JIIOJICH B 3aTparnBaeMoi CTpaHe; €ro Lejlb COCTOUT B COXPAaHEHUU CaMOTO
rocymapcrBa®®. Crares 51 He kacaeTcst CHTyaImii caMo0bOpOHb! pusndecknx ui . Hu Coser
Bbezonacuoctu, Hu ['enepanbHast AccamOiiess HUKOTIa HE pacCMaTpUBAJIM CTaThio 51 kak
NPUMEHUMYIO KaKUM-JTH00 00pa3oM K (pU3HUECKUM maram™. Anrormo Kaccnc otMedaer, 4to
IPUHIUI CaMOOOOPOHBI, OTCTAaUBAEMBbI YaCTHBIMHU JIMLIAMH, YaCTO HEMPAaBUIHHO
OTOKJIECTBIISIETCSL C CAMOOOOPOHOMU TI0 MEKIYHAPOAHOMY ITyOJIUYHOMY TPaBy, B YaCTHOCTH B
TOM BHJIE, B KOTOPOM OHA (DUTYPUPYET B CTATHE 51%°. "Tlocnensis KacaeTcs MOBENCHNUS
rOCyJapCTB WM 00pa30BaHMid TOCYAapCTBEHHOTO TUTIA, TOT/IA KaK MepBasi paclpoCTpaHsIeTCs: Ha
JCUCTBHS OJHUX (PU3NYECKUX JIUI] IPOTHUB APYTUX.., [00a ITH NPUHIIUIIA] YACTO MyTAIOT MEKIY

coboit"™.

1. BbIBOJAbI U PEKOMEHIALIUN

40. Jlasi co0ii0ieHUs CBOUX 00513aTeJILCTB M0 MEKIYHAPOIHOMY NPaBy NPaB YeJ0BeKa
rocyaapcrpa o0s13aHbl IPUHUMATH U IPUMEHSTH 3aKOHbI H IHPEKTHBHbIE MepHblI,
HamnpaBJIeHHbIe HA MAKCMMAaJIbHOE o0ecrevyeHne 3alMThHI MPaB YeJ0BeKa HaudoaIbIIero
Kon4yecTBa Jiul. [Ipu BHINOJHEHHHU CBOEro 00513aTeIbCTBA B OTHOIIEHMU MUHUMH3ALUH
HACHJIUSI IyTeM o0ecrnevyeHus NPABONOPS/IKA U NpeceYeHUs] HACHJIUS B YACTHOM KU3HU
rocyaapcTBa J0JKHbI YYUTHIBATh HHTEPeChl BCero 001ecTBa B 1[eJ10M, a He TOJIbKO
HHTepechl 0TAeJIbHOI0 HHANBUAYYMA. MexkIyHapoaHoe NPaBo NMpPaB yejoBeKka TpedyeT OT
rocyaapcrpa " yBaxaTh U o0ecne4uBaTh"' NMpaBa YesiOBeKa BeeX JIUI, HAXOASIMXCA MO UX
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wpucauknueii. CorjiacHo 3ToMy TPe0OOBaHMIO, FOCYAAPCTBA HECYT MO3UTUBHbIE
00513aTeJILCTBA B OTHOIIEHUH 3AIIUTHI GU3MYECKHUX JIMI OT HAPYIIEHUI CO CTOPOHBI
rocy/1apcTBa U HErocyJ1apcTBEeHHbIX CY0ObeKTOB.

41. TocynapcTBa 10/1KHBI IPUHUMATH I(PPeKTUBHBIE MePHI JJIsl TOT0, YTOOBI JIIOAU He
YyBCTBOBAJIM HEOOXOTUMOCTH BOOPYKATHCS, yTeM CO3/1aHusI aTMOC(]ephI 0011eCTBEHHOIH
0€30MacHOCTH NPH MOIEPHKKE COTPYTHUKOB OPTaHOB MPABONMOPSAKA, MPHUBEPKEHHBIX
JeJ1y 3alUThI 3aKOHHOCTH U MpeceYeHus MPOTHUBONMPABHBIX AKTOB M COOTBETCTBYIOIIUM
00pa3oM NMoAroTOBJIEHHBIX.

42. TocynapcTBa q10/KHBI TaK:Ke IPUHUMATH d(pPeKTUBHBIE MePHI 1151 MUHUMHU3AIUH
HACHJIMSA CO CTOPOHBI BOOPYKEHHBIX YACTHBIX Cy0ObekTOB. ['ocynapcTBa 10/LKHBI
NPUMEHATH YT0J0BHbIE€ CAHKIMU MPOTHUB JIUIl, KOTOPbIEe HCIOJbL3YIOT OPYKHE B
HapyuieHue 3akoHa. ['ocygapcTBa, pyKOBOACTBYSICH NPUHLUMIIOM J0JZKHOTO YCepAus,
TaKKe J0JIKHBI MPeI0TBPAIIATH NONAJAaHUE CTPEJIKOBOI0 OPYKHUSl B PYKH JINII, CKJIOHHBIX
HENPaBOMEPHO €ro UCnoJib30BaTh. CorjiacHo 3TOMy NPUHLIMILY, MEXKITYHAPOAHBIM
NMPaBO3aLUTHHIM OPraHaM cJjielyeT NOTPedoBaATh OT rOCy1apCcTB 00ecneYnTh BBeleHUe
MHUHUMAJIbHBIX CTAHIAPTOB BbIIaUM Pa3pellleHN HA OpY:KHe B eJIsIX MPeI0TBPallleHUs
NMPUMEHEHUs] CTPEJIKOBOI0 OPYKHS YACTHBIMM Cy0ObeKTAMM B 1eJISIX HAPYUIEHUS NPaB
yeJioBeKa.

43. Jlpyrue 3¢gpeKkTHBHBIE MePbI, COIIACYIOLIHECS ¢ MPUHIMIIOM JT0JKHOT0 ycepaus,
BKJIIOYAKOT 3aMpeT rPakKIaHCKUM JIMIIAM Ha BJaJeHUe OPYKHs, PeIHA3HAYEHHOI0 I
BOEHHOI'0 MCIOJIb30BaHNs;, MoowpeHne 3PpPeKTHBHBIX NPOrPaMM aAMHUCTHPOBAHUS U1l
yYMeHbIIEHHS YHCJIA eJHHUL OPYKUS MyTeM UX BbIBeeHUS U3 AKTHBHOI0 NPUMeEHEHUS;
TpeGoBaHHE B OTHOLIEHHMH MAPKHPOBKHU H YKa3aHHUA NMPOU3BOAUTEsIMH HHOpManuu,
KOTOpPbIe MO3BOJISIJIM ObI OTCJI€KMBATH OPY KUE, W BKJIIOYeHUE IFeH/IePHOI MepCcrneKTUBbI B
MOJUTHKY, KACAIOIIYIOCS PACIPOCTPAHEHHUs CTPEIKOBOro opy:kusi. Ilo Me:kayHapoaHOMy
NpaBy NPaB YeJIOBEKa HA rOCyAapcTBaX JeKUT NMpsiMasi 003aHHOCTD 3alIMIIATH HauboJiee
yfI3BHMBbI€ IPYNIbI OT HEMPABOMEPHOI'0 UCIIOJIb30BAHUS CTPEJIKOBOI0 OPY:KHs, BKJIKOYAS
JKepPTB OBITOBOI0 HACUJIMS.

44. TlpuHUOMI caM000OPOHBI B Ka4ecTBe MeKAYHAPOAHO IPU3HAHHOTO OCHOBAHMA /ISl
0CBO0OK/I1eHHUS OT YI0JIOBHOH OTBETCTBEHHOCTH He NPOTHBOPEYUT 00A3aHHOCTAM
rOCY/IapCTB € JOJIKHBIM ycep/ueM peryJupoBaTh BJIa/IeHHe CTPEJKOBBIM OpPYKHeEM
rpaKIAHCKUMHU JUIaMU. B Me:kIyHapoaHOM npaBe NpaB YeJ0BeKa OTCYTCTBYeT
KaKoe-J1100 He3aBHMCHMOe WM OIIOCPeI0BaHHOE MPAB0 HA CAMO0OOPOHY, KOTOpOe
0051361BaJ10 ObI TOCYAAPCTBA NMPEAOCTABIATH MPAKIAHCKUM JIMIAM JOCTYI K CTPEJIKOBOMY
OPY’KMIO; B TO ke BpeMsl IPU3HAHHME IPUHIHUIIA CAMOOOOPOHBI He YMEHbIIaeT
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OTBETCTBEHHOCTH rOCy1apcTBa NPOSBJSTH J0JKHOE ycep/ine, ¢ TeM YTOObI Opy:KHue He
NMONA/AAJI0 B PYKH JIHII, CKIOHHBIX HCI0Jb30BaTh €ro HempaBoMepHbIM 00pa3omMm. Bmecto
3TOr0 rocyAapcTBaMm cjeayeT ¢ A0LKHbIM ycepAueM BbINOJIHATH CBOH 00S13aHHOCTH B
KOHTEKCTe 3aKOHO/1aTeIbCTBA 0 CAMO00OpOHE, B TOM YHCJIe HCXOAS U3 BEPOATHOCTH TOrO,
YTO JUIA, 00J1a1aI01He OTHECTPEeIbHbIM OpPY:KHeM, OyAYyT AelicTBOBATH TOJIbKO MO
He00X0IMMOCTH U COPa3MepPHO yrpose.

45.  Crarbs 51 Yerasa Opranmzanun O0bequHennsix Haumii npumensierces k
rocy/1apcTBaM, AeiiCTBYIOLIUM B NMOPS/IKe CAMOOOOPOHBI B OTBET HA BOOPY/KEHHbIE
NOCAraTeIbCTBA HA MX I'OCYAapPCTBEHHBIN cyBepeHnTeT. OHA He NpUMeHsieTcs K
CUTYaUMAM, KOI/Ia peyb HAeT 0 caM0000pOHe (PU3UYECKHUX JIHUII.

46. TIoAKOMHCCHM MO MOOUIPEHUIO U 3AIIUTE MPAB YeJI0BEKA CJIe[yeT MPOSICHUTH
MO3UTHBHBIE 00513aTE/ILCTBA IOCYIAPCTB NMpeIyNpeRIaTh HAapyLIeHHs PaB Ye0BeKa,
coBeplIaeMble ¢ MPUMEHEHHEM CTPEJIKOBOIo opy:xusi. B 310ii cBsi3u CrenuaabHbIi
AOKJIATYHK, KOTOPOii ObL1a MOpYyYeHa MOAr0TOBKA BCe0ObeMJIIOLIEro UCCIe0BAHMS O
npeaynpe:xIeHHH HAPYIIEHUI MPaB YeJI0BeKa, COBEPIIAEMbIX ¢ MPHUMEeHEeHHeM
CTPEJIKOBOI'0 OPY:KHsI M JIETKMX BOOPY KeHHil, MPUBETCTBOBAJIA (bl yTBePKIeHHEe
IMoaxoMuccueii NPOEKTOB MPUHIUIIOB, KACAIOMIMXCS NMPeIyNpeKIeHus] HapyleHu il npas
YyeJI0BeKa, COBEPIIAEMBIX ¢ PUMeHeHNeM cTpesikoBoro opy:xus (E/CN.4/Sub.2/2005/35), B
KayecTBe Ba)KHOI0 BKJIA/Ja B TEKYINYI0 pa3paGoTKy Mep M0 KOHTPOJIIO HA/l CTPETKOBBIM
OpY:KHEM M JIETKMMH BOOPYKEHHUSIMH, KOTOPbIe HA/IJIEXKHUT OCYIIECTBJSITH FOCY1apCTBaM
IS peajin3aluu MeKIYHAPOIHBIX PABO3AUIMTHLIX HOPM BO BCEM MHpe.
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2 Graduate Institute of International Studies, Small Arms Survey 2004: Rights at Risk

(New York, Oxford University Press, 2004), p. 175. The highest regional concentration of
firearm homicidesisin Latin America and the Caribbean, with 40 per cent of the estimated
cases, and Africa, with 20 per cent. The authors of the above study suggest that Latin American
urban areas experience the highest rates of assaults, threats, robberies and sexual offences
committed with firearms. North America experiences the highest regional firearm suicide rate.
I[dem, pp. 175-77.
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3 See B.G. Ramcharan, The Right to Life in International Law (Biggleswade, Brill, 1985),

p. 15 (“Asanorm of jus cogens, no Government may deny the existence of theright to lifeand a
higher duty and standard of protection of the right isimposed upon Governments’.)

4 S. Farrior, “The International Law on Trafficking in Women and Children for Prostitution:
Making it Live Up to its Potential”, Harvard Human Rights Journal 10, (1997), p. 225.

(“By virtue of Article 2 of the Covenant, states violate their obligations under the Covenant if
they fail to exercise due diligence to end slavery and the slave trade by private actors within their
jurisdiction”); R.J. Cook, “ State Responsibility For Violations of Women’s Human Rights”,
Harvard Human Rights Journal 7 (1994), p. 125; D. Shelton, “Private Violence, Public Wrongs
and the Responsibilities of States’, Fordham International Law Journal 13 (1989), p. 23.

> John Cerone, “ The Human Rights Framework Applicable to Trafficking in Persons and its
Incorporation into UNMIK Regulation 2001/4”, International Peacekeeping, The Yearbook of
International Peace Operations, vol. 7, 2001 (2002), pp. 43-98 (footnotes omitted).

6 In its general comment No. 7, the Human Rights Committee describes steps beyond mere
legislation that States must take to prevent torture, “Because such cases nevertheless occur, it
follows from article 7, read together with article 2 of the Covenant, that States must ensure an
effective protection through some machinery of control.”

! The need for international principles with regard to selection, training and oversight of
State actors is discussed above in Section | (a).

8 Thirty-five out of thirty-eight responding States indicated that they license private
ownership; three - the Czech Republic, Qatar and Ukraine - did not answer the question.
9 See States' responsesto part 2, annex |I. See aso, Conference room paper submitted by the
Chairman (A/Conf.192/2006/PC/CRP.17), Preparatory Committee for the Conference to Review
Progress Made in the Implementation of the Programme of Action to Prevent, Combat and
Eradicate the Illicit Trade in Small Arms and Light Weaponsin All Its Aspects which proposes
consensus criteriafor licences.

1 Ipid.
1 More than 50 States have strengthened their national laws on civilian possession since
2001. At the January 2006 Preparatory Committee for the Conference to Review Progress made
in the Implementation of the Programme of Action to Prevent, Combat and Eradicate the Illicit
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Trade in Small Arms and Light Weaponsin All Its Aspects, the Chairman submitted a
conference room paper (A/Conf.192/2006/PC/CRP.17) including a proposed declaration of
principles about the national regulation of civilian possession after at least 12 States spokein
favour of including the issue at the Review Conference. Only the United States spoke explicitly
against the reference to the regulation of civilian possession of small arms and light weapons.
Despite this apparent consensus, there was no outcome document from the Small Arms Review
Conference, held 24 June-7 July 2006, which made reference to the regulation of civilian
pOssession.

12 Thelstanbul Protocol, The Manual on Effective Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, section I1.B.1, 9
August 1999 (available at: http://www.unhchr.ch/pdf/8istprot.pdf; accessed 6 July 2006), which
establishes certain obligations that States must respect to ensure protection against torture. See
also general comment No. 17 of the Human Rights Committee. (Each State has a duty to take
“every possible economic and social measure ... to reduce infant mortality and to eradicate

mal nutrition among children and to prevent them from being subjected to acts of violence and
cruel and inhuman treatment or from being exploited by means of forced labour or prostitution,
or by their usein theillicit trafficking of narcotic drugs, or by any other means”.)

13 Because of the severe limits on space and the breadith of issues that need to be covered in
this study, the author does not attempt here to undertake afull legal discussion of the principle of
self-defencein internationa law. For an authoritative discussion of this complex topic, see
Antonio Cassese, International Criminal Law (2003). In addition, the legal concepts discussed
herein assume a non-conflict setting. Situations of mass human rights abuse and armed conflict
involve international humanitarian law and security law principles that require an extended if not
completely separate set of legal and policy considerations. For the Special Rapporteur’ s findings
and recommendations regarding role of small arms and light weaponsin violations of human
rights and international humanitarian law in armed conflict, see her progress report
(E/CN.4/Sub.2/2004/37).

14 David Kopel, Paul Gallant, and Joanne Eisen, “Is Resisting Genocide a Human Right?’
Notre Dame Law Review, vol. 81, No. 4 (2006), p. 1 (“... The Universal Declaration of Human
Rights affirms the existence of auniversal, individual right of self-defense, and also aright to
revolution against tyranny ... Taken in conjunction with Anglo-American human rights law, the
human rights instruments can be read to reflect a customary or genera international law
recognizing aright of armed resistance by genocide victims'.).

> Convention for the Protection of Human Rights and Fundamental Freedoms, 213
United Nations Treaty Series 222, entered into force on 3 September 1953, as amended by
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Protocols Nos. 3, 5, 8 and 11, which entered into force on 21 September 1970, 20 December
1971, 1 January 1990 and 1 November 1998, respectively. Article 2 states:

(1) Everyone'sright to life shall be protected by law. No one shall be deprived of his
life intentionally save in the execution of a sentence of a court following his conviction of a
crime for which this penalty is provided by law.

(2) Deprivation of life shall not be regarded as inflicted in contravention of this article
when it results from the use of force which is no more than absolutely necessary:

(@ Indefence of any person from unlawful violence;

(b) Inorder to effect alawful arrest or to prevent the escape of a person lawfully
detained;

(c) Inaction lawfully taken for the purpose of quelling ariot or insurrection.
16 John Cerone, “A human right of self-defence?’, George Mason Journal of Law,
Economics, & Policy (accepted for 2006 publication).
7 Antonio Cassese, International Criminal Law (New Y ork, Oxford University Press, 2003),
p. 223, No. 2 (2003) (citing Prosecutor v. Kordi¢ and Cerkez, International Criminal Tribunal for
the Former Yugoslavia (Trial Chamber) (26 February 2001) at section 451). “In Kordi¢ and
Cerkez aTrial Chamber of the International Criminal Tribunal for the Former Y ugoslavia held
that self-defence as a ground for excluding criminal responsibility is one of the defences that
‘form part of the general principles of criminal law which the International Tribunal must take
into account in deciding the cases beforeit’.” Idem at p. 223 (citing Prosecutor v. Kordi¢ and
Cerkez, International Criminal Tribunal for the Former Y ugoslavia (Trial Chamber)
(26 February 2001) at section 449).

8 1hid., p. 223, No. 2 (2003) (quoting Prosecutor v. Kordi¢ and Cerkez, International
Criminal Tribunal for the Former Yugoslavia (Trial Chamber) (26 February 2001) at
section 451).

¥ Rome Statute of the International Criminal Court (A/CONF.183/9), adopted 17 July 1998,
as corrected by the procés-verbaux of 10 November 1998, 12 July 1999, and 8 May 2000.

2 See communication No. 806/1998 of the Human Rights Committee, Thompson v. Saint
Vincent and the Grenadines (CCPR/C/70/D/806/1998) of 5 December 2000. In his dissent,

Lord Colville said self-defence was an avenue for the defence to counter accusations of homicide
which must result in acquittal of any crime, “unless the prosecution can satisfy the tribunal of
facts that the defendant’ s actions, which led to the death, exceed a proportional response, in his
own perception of the circumstances, to the threat with which he was faced” (para. 5).
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2L Human Rights Committee, communication No. 1077/2002, Jaime Carpo et al. v.

Philippines (CCPR/C/77/D/1077/2002) of 15 May 2003 dissenting opinion of Mr. Nisuke Ando.
22 The presence of the principle of self-defence in emerging international criminal
law reflects the global uniformity of the principle of self-defence and its elements. Antonio
Cassese summarized the required elements of self-defence as ajustification for criminal action in
customary international criminal law as:
“(1) theaction in self-defence istaken in response to an imminent or actual unlawful
attack on the life of the person or of another person; (ii) there is no other way of
preventing or stopping the offence [necessity]; (iii) the unlawful conduct of the other has
not been caused by the person acting in self-defence; (iv) the conduct in self-defenceis
proportionate to the offence to which the person reacts.”
Cassesg, op. cit., p 222.
2 |bid. (“[T]helife, body, and dignity of human beings are protected by international norms
having the rank of jus cogens, and are therefore not derogable by either States or Individuals.”)
2 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted
by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 27 August to 7 September 1990 (hereinafter “Basic Principles’),
principle 9.
% Basic Principles, principle 4 (“Law enforcement officials, in carrying out their duty, shall,
asfar as possible, apply non-violent means before resorting to the use of force and firearms.
They may use force and firearms only if other means remain ineffective or without any promise
of achieving the intended result.”). See also Office of the United Nations High Commissioner
for Human Rights, Professional Training Series No. 5/Add.3, Human rights standards and
practice for the police (United Nations publication Sales No. E.03.XIV.7) (2004), p. 23.
% Basic Principles, article 9, states that “ Intentional |ethal use of firearms may only be made
when strictly unavoidable in order to protect life”. See also Human Rights Committee,
Consideration of Reports Submitted by States parties under article 40 of the Covenant,
Second periodic report of States parties due in 1996, Addendum: Ireland (28 April 1999)
(CCPR/C/IRL/98/2, para. 113). “The Human Rights Committee, in its comments on the first
periodic report of Ireland (A/48/40, para. 612) emphasized the importance of the issuing of rules
and guidelines on, inter alia, the use of firearms, and ensuring the strict enforcement thereof by
law enforcement officials.” “The regulations governing the use of firearms by the Gardai forces
in Ireland thereafter developed are detailed in the Irish Garda Code 25.42.” Idem., para. 117.
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2 gmall Arms Survey 2001: Profiling the Problem (Geneva, the Graduate Institute of
International Studies, 2001), pp. 216-17. (“Victims of small armsinjuries often require
resource-intensive surgery, followed by prolonged hospitalization and rehabilitation ... For the
individual, the repercussions from firearm injury are profound ... [including] long-term, often
permanent, psychological trauma and social marginalization.”)
%8 Office of the United Nations High Commissioner for Human Rights, Professional Training
Series No. 5/Add.3, Human rights standards and practice for the police (United Nations
publication Sales No. E.03.X1V.7) (2004), p. 24. The handbook further states that:
Firearms are to be used only in self-defence or defence of others against imminent threat
of death or seriousinjury, or to prevent a particularly serious crime that involves agrave
threat to life, or to arrest or prevent the escape of a person posing such athreat and who is
resisting efforts to stop the threat and in every case, only when less extreme measures are
insufficient. Intentional lethal use of force and firearms shall be permitted only when
strictly unavoidable in order to protect human life.
2 Husband of Maria Fanny in Suarez de Guerrero v. Colombia, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40), communication
No. 45/1979 (Guerrero v. Colombia) at 137 (1982), para. 13.2.

% |bid., para 13.3.

3 Rickly Burrell v. Jamaica, communication No. 546/1993: Jamaica 1 August 1996
(CCPRIC/53/D/546/1993) (1996).

2 |bid., para. 9.5.
¥ IntheBurrell case, the Human Rights Committee also held that States parties have a
negative duty not to kill arbitrarily and that they have a positive duty to protect the lives of
inmates while in State custody. In this case Jamaica had breached both of those duties. Ibid.,
para. 9.5.

% Nachova and Othersv. Bulgaria (Application Nos. 43577/98 and 43579/98) [2004],
European Convention on Human Rights 89 (26 February 2004), para. 105.

% McCann and Othersv. United Kingdom, Application No. 18984/91, paras. 148-49,
Strasbourg, 5 September 1995. See also Ocalan v. Turkey, Application No. 46221/99,
Strasbourg, 12 March 2003.



A/HRC/Sub.1/58/27*
page 29

% A.J Ashworth, “ Self-defence and the right to life”, Cambridge Law Journal, vol. 34

(1975), p. 289 (“ The preservation of human life must rank high among state interests, and the

interests in the minimization of physical violence, in the promotion of law enforcement and in ...

‘the suppression of private warfare’ all have a bearing upon the justifiability of force.”).

Ashworth further writes that,
alegal system which supports the maximum protection for every human life should
provide that a person attacked ought if possible to avoid the use of violence, especialy
deadly force, against his attacker. This might be termed the “human rights’ approach to
self-defence, since it accords with the provision in the European Convention that no life
shall be deprived of protection unless absolutely necessary for alawful purpose. This
approach, supported by the state interest in the minimization of violence, would result in
agenera duty to avoid the use of force where non-violent means of self-protection are
reasonably open to the person attacked.

Idem., at p. 289.

37 United States Bureau of Justice Statistics, 2002, cited in Small Arms Survey 2004: rights
at risk, A project of the Graduate Institute of International Studies, Geneva, p. 183.

% JamesE. Bailey, MD, MPH, et. al., “Risk factors for violence death of women in the
home,” Archives of Internal Medicine, vol. 157, No. 7 (1997), pp. 777-782.

% In 2003 only 203 justifiable homicides by private citizens using firearms were reported by
the United States Federal Bureau of Investigation Uniform Crime Reports, including 163 with
handguns. This number compares to the 17,108 suicides, 11,829 homicides and 762 accidental
deaths caused by firearmsin 2003, data compiled by the Centers for Disease Control and
Prevention.

40 K.M. Grassel and others, “Association between handgun purchase and mortality

from firearm injury”, Injury Prevention, vol. 9 (2003) (reporting that women who were murdered
were more likely, not less likely, to have purchased a handgun in the three years prior to their
deaths).

“ Theelimination of violence against women, Commission on Human Rights
resolution 1996/49, para. 4.

42 DonKates, “Individuals' right to self-defence under international law” (2003), excerpted
in Small Arms Survey 2004: rights at risk (Geneva, the Graduate Institute of International
Studies, 2004), p. 181. (Theright to individual self-defenceisimplicit in Article 51 of the
Charter of the United Nations.)
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4 Charter of the United Nations, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153, entered into
force 24 October 1945, Article 51.
Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and
Ssecurity.

4 Charter of the United Nations, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153, entered into
force 24 October 1945, Article 2 (4) (* All Members shall refrain in their international relations
from the threat or use of force against the territorial integrity or political independence of any
state, or in any other manner inconsistent with the Purposes of the United Nations.”). See aso,
Repertory of Practice of United Nations Organs (1945-1954), Repertory of Practice of

United Nations Organs Supplements No. 1-9 (1954-1999), Val. I-111, Article 51 (available

at http://www.un.org/law/repertory/artS51.htm). In particular, Repertory of Practice of

United Nations Organs Supplement No. 5 (1970-1978), val. 1., article 51, paras. 8-19, discuss
Article 51 and Article 2 (4) of the Charter, aswell as Article 51 in relation to the principle of
proportionality.

% The equation on self-defence in international customary law is a measure of necessity,
proportionality and immediacy to justify the use of force by one State against another State.
It was established in the United States Supreme Court’s 1837 Caroline case and codified in
Article 51 of the Charter of the United Nations (26 June 1945, 59 Stat. 1031, T.S. No. 993,
3 Bevans 1153, entered into force 24 October 1945).

4 Cerone, “A Human Right of Self-Defense?”
47 See General Assembly resolution 48/88 of 20 December 1998 (“Reaffirming once again
that, as the Republic of Bosnia and Herzegovinais a sovereign, independent State and a
Member of the United Nations, it is entitled to all rights provided for in the Charter of the
United Nations, including the right to self-defence under Article 51 thereof”); Kofi A. Annan,
Secretary-General’ s address to the General Assembly, New Y ork (23 September 2003)
(“Article 51 of the Charter prescribes that all States, if attacked, retain the inherent right of
self-defence.”); Human Rights Committee, general comment No. 6 (1982) on the right to

life, Compilation of General Comments and General Recommendations Adopted by Human
Rights Treaty Bodies (HRI\GEN\1\Rev.1) at 6 (1994), para. 2. (“Under the Charter of the
United Nations the threat or use of force by any State against another State, except in exercise
of the inherent right of self-defence, is already prohibited.”)
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%8 Repertory of Practice of United Nations Organs Supplement No. 6 (1979-1984), Vol. 111,

Article 51, para. 13. (“On severa occasions the question of the bearing of Article 51 on the
items under consideration gave rise to constitutional discussion in the Security Council ...
In each of the seven situations, action by a Member State, claimed to have been taken in
individual or collective self-defence, gave rise to questions concerning the application of
Article 51 and the rights and obligations of Member States under that Article.”); see dso
Repertory of Practice of United Nations Organs (1945-1954), Repertory of Practice of
United Nations Organs Supplements No. 1-9 (1954-1999), Val. I-111, article 51 (available at:
http://www.un.org/law/repertory/art51.htm).

49 Cassese, op. cit., p. 223.

% bid.
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Annex |1
SUMMARY AND ANALY SIS OF RESPONSES RECEIVED
FROM UNITED NATIONSMEMBER STATESTO THE
SPECIAL RAPPORTEUR’'S QUESTIONNAIRE

SUb-Commission decision 2003/105 and Commission decision 2004/124 authorized
transmittal of a questionnaire elaborated by the Specia Rapporteur to Governments and other
entities in order to solicit information in connection with her study. Surveys were sent by the
Office of the High Commissioner to Governments. Full or partially completed surveys were
received back from 38 States." The Special Rapporteur would like to express her gratitude to the
States that responded to the survey. A chart summarizing all State responsesis attached as
annex | to thisreport.

Theregiona affiliation of the States that responded to the survey is:

Africac 5 States (9% of the 53 Statesin the region)

Asia 12 States (23% of the 52 States in the region)

Eastern Europe: 6 States (29% of the 21 States in the region)

Latin America and Caribbean: 5 States (15% of the 33 States in the region)
Western Europe and Other: 10 States (37% of the 27 States in the region)?

Unless otherwise noted, percentages used in the summary below are based on the number
of responses received from States to individual questions. The responses have not been weighted
on the basis of regional representation, non-answers, or any other factors.

A. Part 1. Useof small armsand light weapons by law enfor cement
1. Summary of State responses

Because the primary focus of human rights law is on State practice, the first set of
questions in the Special Rapporteur’s survey requested States to provide information related to
the possession and use of small arms by State officials, including law enforcement officers.
Responses indicated a high degree of consensus among responding States regarding laws and
practices that govern the possession of small arms, investigations of misuse, and storage of
firearms by law enforcement. There was less consensus regarding State policies on collection of
firearms from officers who are off-duty or retired. The following isasummary of the State
responses regarding small arms and law enforcement:

e All responding States (100%) regulate at least the distribution of small arms (“SA”)
to law enforcement officers; 30 of 38 States (79%) regulate the distribution of all SA,
light weapons (“LW”), and ammunition.

e Atleast 27 of 38 (71%) States collect State-issued weapons when law enforcement
officersretire.
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e All States (100%) answering the survey questions on training of law enforcement
officers® provide technical/mechanical training. All but one responding (the Republic
of Korea) provide practical/tactical training. All but two (Mauritius and Mongolia)
provide training in applied decision-making.

e All responding States (100%) have laws or regulations requiring investigation of
allegations of misuse of firearms by law enforcement officials. Thirty of 36 States
(83%) have independent investigations of alleged firearms misuse. The same
percentage provide for judicial oversight of the investigative process. Twenty-three
of 35 States (66%) make such investigative proceedings public. Based on the sample
participating in the survey, there appears to be a higher degree of transparency in this
regard by non-European States.

e Thirty-four of 35 responding States (97%) impose sanctions against State agents who
misuse small arms. Thirty-two of 35 States (91%) impose sanctions against
commanders/superior officers who authorize the misuse of small arms. (Bangladesh,
Georgia and the Marshall 1slands do not do so.)

e Only 1 of 34 responding States (3%) does not have a process in place to compensate
civilians and/or families of civilians who have been injured or killed due to misuse of
small arms by State forces.

e Thirty-five of 35 responding States (100%) have laws governing the storage of small
arms by State agents. Six States do not reveal whether they impose sanctions against
State agents for violations of laws on safe storage of firearms, but - of those
responding to this question - all (100%) said that they did. Most responding States
(85%) allocate funding in their budget for safe storage of small arms.

e Nineteen of 34 responding States (56%) do not allow off-duty State agentsto keep
their government-issued small arms. (Conversely, 44% do alow off-duty law
enforcement agents to keep their weapons.)

e Thirty of 33 responding States (91%) have laws requiring the collection and
maintenance of data on the use of small arms by law enforcement officers.
Twenty-three of 32 responding States (72%) allocate funding in their budgets to
support thisrequirement. Eight of 30 States (27%) make this data public.

2. Analysisof responses with regard to thedraft principles

The responses of States with regard to the possession and use of small arms by law
enforcement show significant convergence between the policies of States and those stated in
the draft principles on the prevention of human rights violations committed with small arms
(E/CN.4/Sub.2/2005/35), which the Sub-Commission considered at its fifty-sixth and
fifty-seventh sessions. Though it would be premature to draw any normative conclusions from
a20% sampling of State responses, it is relevant to the Sub-Commission’ s further consideration
of the draft principlesto consider the views of the responding States.
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Based on the responses received, in general, States' policies and practice tend to show
support for the adoption and implementation of rules on force and small arms by law
enforcement, (E/CN.4/Sub.2/2005/35, annex, draft principle 2, “Governments and State agencies
shall adopt and implement rules and regul ations on the use of force and small arms against
persons by State officials, especialy law enforcement officials.”).

States' policies and practices indicate the existence of achain of command and the
imposition of sanctions against State officials who misuse small arms (E/CN.4/Sub.2/2005/35,
annex, draft principle 3, “[1]n order to prevent the violation of human rights by small arms,
Governments and State officials shall ensure strict enforcement of the rules and regul ations they
adopt, including a clear chain of command over all officials authorized by law to use force and,
in particular, small arms. Governments shall ensure that arbitrary or abusive use of force carried
out with small arms, including but not limited to force used by any State officia or person acting
at theinstigation of or with the consent or acquiescence of a public official, is punished asa
crimina offence.”).

All responding States have laws governing the safe storage of small armsincluding
imposition of sanctions for violations of laws regarding safe storage. Thereisless clarity about
the requirements regarding storage of ammunition. Inconsistent policies regarding the
possession of small arms by off-duty and retired law enforcement raise a concern about the
potential for misuse of such weapons (E/CN.4/Sub.2/2005/35, annex, draft principle 4, “[I]n
order to further prevent the violation of human rights by small arms, Governments and State
officials shall establish and maintain adequate and detailed procedures for the proper storage and
management of small arms, particularly ammunition. Governments shall actively pursue the
collection, safe storage, destruction and responsible disposal of surplus small arms.”).

With regard to training, all responding States require at least technical training of law
enforcement in the use of firearms, and all but two responding States require situational training
(E/CN.4/Sub.2/2005/35, annex, draft principle 5, “Governments and State agencies shall ensure
that all law enforcement officials are selected by proper screening procedures, have appropriate
moral, psychologica and physical qualities for the effective exercise of their functions and
receive continuous and thorough professional training on the acceptable conditions for the use of
force set out in these principles. Those State officials who are permitted to carry firearms shall
be authorized to do so only upon completion of special training regarding the limitations on their
use. The compliance of State officials with rules and regulations on the use of force and small
arms shall be subject to regular review.”).

States' replies, however, offer little insight into the nature of the situational and human
rights training of officers with regard to the proper use of firearms, (E/CN.4/Sub.2/2005/35,
annex, draft principles 6, 7, 8).* See annex 11, however, for supplementary information
provided by the Governments of Finland, Poland and Portugal that provide comparative models
for domestic implementation of limitations on the use of force by law enforcement. The variety
of State practice on the training and oversight of firearms use by law enforcement indicates that
the international standards found in the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (hereinafter, “United Nations Basic Principles’) are not
being implemented in a consistent manner designed to protect human rights.

All responding States require investigation of misuse of small arms by State officials,
though only 83 per cent of responding States require investigations by independent entities or
judicial oversight of such investigations. Responding States shared few details about the nature
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of the investigation required. (E/CN.4/Sub.2/2005/35, annex, draft principle 9, “ Governments
and State agencies shall establish effective reporting and investigative procedures to ensure that
all incidents involving the misuse of small arms by State officials, including law enforcement
and other security officials, are reviewed by independent and competent authorities. There shall
be thorough, prompt and impartial investigation of all cases of death, torture, other ill-treatment
or injury involving small arms. In addition to determining the cause, manner and time of death,
torture or injury, and the persons responsible, all investigations should identify the type of
weapon(s) used in theincident.”)

B. Part 2. Stateregulation of civilian possession and use of small arms
1. Summary of State responses

The second part of the Special Rapporteur’ s survey asked questions related to the
responsibility of States to take positive steps to prevent human rights violations caused by armed
individuals and groups. The Special Rapporteur’s questions sought information regarding State
laws and practices concerning licensing of civilian possession of small arms aswell as
regul ations concerning training, storage of firearms and data collection relevant to civilian
possession. Responses are summarized below.

e All responding States (100%) require licensing of private ownership of small arms
and ammunition, and all require screening and/or background investigation of
individual s seeking licences.

e All responding States (100%) vet applicants on the basis of a minimum age
requirement and criminal record; 84% require consideration of psychological profile,
and 73% examine instances of domestic violence.

¢ Nineteen of 33 responding States (58%) require training in (or demonstration of) safe
use and handling of small arms and/or ammunition.

e Twenty-nine of 35 responding States (83%) limit the type and quantity of weapons
individuals can hold. Four of 5 Latin American States (80%) and 8 of 10 Western
European and Other States (80%) do so.

e All responding States (100%) maintain a database of licensed small arms owners.
Twenty-five of 34 responding States (73%) allocate funding in their budget to
maintain this database. Only 7 of 32 States (22%) responding to this question make
this data public. (These States are Bangladesh, Georgia, the Marshall I1slands,
Mexico, Norway, Philippines, and the Syrian Arab Republic.)

e Fourteen of 34 responding States (41%) have periodic amnesties for individuals who
want to turnin illegally held small arms and/or ammunition. (These States are Chile,
Colombia, Costa Rica, Finland, the Marshall 1slands, Mongolia, Norway, Philippines,
Republic of Korea, Saudi Arabia, South Africa, Sudan, Syrian Arab Republic and
the United Arab Emirates.)
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2. Analysisof responses with regard to thedraft principles

All responding States have licensing requirements for civilian possession of small arms.
(E/CN.4/Sub.2/2005/35, annex, draft principle 10, “In order to ensure the protection of human
rights by preventing small arms violence by private actors, Governments shall incorporate into
their national laws licensing requirements to prevent possession of arms by persons who are at
risk of misusing them. Possession of small arms shall be authorized for specific purposes only;
small arms shall be used strictly for the purpose for which they are authorized ...”.) Among
those States, however, the factors considered as a basis for licensing to civilians vary to some
degree and responding States provided few details about what evidence would disgualify an
individual from being licensed to own afirearm. While all regulating States consider criminal
record and age before approving alicence for civilian possession of afirearm, sightly fewer
consider the psychological profile (84%) or domestic abuse record (73%) of the applicant. A
majority of States (58%) require a demonstration of technical capability as part of the licensing
process. (E/CN.4/Sub.2/2005/35, annex, draft principle 10, ... “[B]efore issuing alicence
Governments shall require training in proper use of small arms, and shall take into consideration,
at aminimum, the following factors: age, mental fitness, requested purpose, prior criminal
record, and prior acts of domestic violence. Governments shall require periodic renewal of

licences.”)

C. Part 3: Manufacture and transfer of small arms, light weapons and ammunition

1. Summary of State responses

The third part of the Special Rapporteur’s questionnaire requested information related to
States' laws and policies with regard to the manufacture and transfer of small arms. There was
less consensus among responding States on specific regulation of the manufacture and transfer of
small arms; however, the variance appears to be related largely to the fact that many States report
having (or alowing) no small arms production or trade. The responses are summarized as

follows;

Fourteen of 35 responding States (40%) have State owned or operated manufacturers
of small arms; 12 of 35 responding States (34%) have privately owned manufacturers
of small arms.

Thirty of 34 responding States (88%) regulate the private manufacture of small arms;
all States (100%) that report having private manufacturers respond that they regulate
those entities.

Twenty-six of 28 responding States (93%) regulate manufacturing by requiring that
manufacturers be licensed by the State. Ten States either did not answer this question
or indicated that it was not applicable to them, since they do not permit private
manufacture of small arms. Nineteen of 26 responding States (73%) require licences
to be renewed periodically.

Twenty-six of 28 responding States (93%) have procedures in place for investigating
violations of laws by manufacturers. Ten States either did not answer this question or
indicated that it was not applicable to them, since they do not permit private
manufacture of small arms.
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o All 34 States responding to the question have enforceabl e policies or laws regulating
the sale of small arms within the State. All but 2 of 32 responding States (94%) have
laws containing procedures for investigating and verifying the end user of these small
arms.

e Twenty-nine of 31 responding States (93%) have enforceable policies or laws
regulating the sale of small arms outside the States; 26 of 28 responding States' laws
contain procedures for investigating and verifying the end user of these small arms.

e Eighteen of 28 States (64%) responding to this question have laws requiring
verification of the human rights situation in States or regions to which they are
allowing sales of small arms. Ten participantsin the survey did not respond to this
guestion.

e Twenty of 38 States participating in the overall survey (53%) affirm that prior to
transferring small arms they assess whether thereis arisk the small arms may be used
ininternal repression. However, severa States do not manufacture or export small
arms, and so they marked these questions as not applicable to them. Of those that
responded “yes’ or “no” to this question, 95% assesses the risk that small arms may
be used in repression. The same percentage (95%) assess the risk of small arms being
used in armed conflict, acts of terrorism or organized crime, or acts of aggression or
force on neighbouring countries.

e Only 13 responding States allocate funding in their budgets to support the
consideration of the above factorsin relation to export decisions.

2. Analysisof responses with regard to thedraft principles

All responding States that report having private small arms manufacturers purport to
regul ate those entities. Asindicated by the responses, State practice tends toward regulation of
private manufacture, but many of the answers to questionsin this section are too diffuse to show
particular trends regarding how such regulation is carried out on the ground.

Almost all responding States (93%) require that small arms manufacturers be licensed,
(E/CN.4/Sub.2/2005/35, annex, draft principle 11, “ Governments shall incorporate into their
national laws measures ensuring that proper controls are exercised over the manufacturing of
small arms. For the purpose of identifying and tracing small arms, Governments shall require
that at the time of manufacture, each small arm has a unique permanent mark providing, a a
minimum, the name of the manufacturer, the country of manufacture and the serial number”).”

Almost all responding States (93%) have a process for investigating licence violations
though the sanctions for these violations were not explained in detail, (E/CN.4/Sub.2/2005/35,
annex, draft principle 12, “ Governments shall incorporate into their national laws measures
ensuring the investigation and prosecution of persons responsible for the illegal manufacture,
possession, stockpiling or transfer of small arms. Governments shall enact serious penalties for
crimes involving the misuse of small arms, especialy to commit domestic violence, and for the
unlawful possession of small arms.”).
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The questionnaire did not elicit information on States' involvement in international
disarmament, demobilization and reintegration programmes. Regarding domestic reduction of
the supply of small arms, relatively few reporting States (41%) have periodic domestic amnesties
for individuals who want to turn in illegally held small arms and/or ammunition,
(E/CN.4/Sub.2/2005/35, annex, draft principle 4).

The survey posed a series of questionsin Part 3 regarding the investigation and verification
of the human rights and security situation in the States where small arms were being transferred.
(E/CN.4/Sub.2/2005/35, annex, draft principle 14). The answers given by States to those
questions indicate an awareness of the need to assess the impact of the transfers being considered
including the potential effect on the human rights situation and the risk that the small arms will
be used in repression. Still, only 13 of the responding States all ocate funding to assess the
implications of small arms transfers, indicating that the practices are not being implemented as
effectively as possible given the gravity of the potential consequences.

Notes

! See footnote 2 for alisting of participating States. Representatives of two additional

States - Venezuela and India - also responded; however, their response did not include answers

to any of the survey questions.

2 Responding States, broken down by regional grouping, are:
Africa- Mauritius, Morocco, Niger, South Africa, Sudan;

Asia - Bangladesh, Jordan, Kyrgyzstan, the Marshall 1slands, Mongolia, Philippines,
Qatar, Republic of Korea, Saudi Arabia, Syrian Arab Republic, the United Arab
Emirates, Uzbekistan;

Eastern Europe - Czech Republic, Georgia, Poland, Romania, Slovakia, Ukraine;

Latin America and Caribbean - Chile, Colombia, Costa Rica, Mexico,
Trinidad and Tobago;

Western Europe and Other - Austria, Cyprus, Finland, Germany, Greece, Monaco,
Norway, Portugal, Spain, Turkey.

Regional groups are defined in “Member States of the General Assembly arranged in
regional groups as of 31 May 2002”, UNEP/POPS/COP.1/INF/16, 29 November 2004.

% The Czech Republic and Qatar did not answer these questions.

* Draft principle 6: “Inthetraining of State officials, especially law enforcement agents,
Governments and State agencies shall give special attention to the promotion and protection of
human rights as a primary duty of all State officials. Governments shall design training
programmes to emphasize aternatives to the use of force and small arms, including the peaceful
settlement of conflicts, the understanding of crowd behaviour, and the methods of persuasion,
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negotiation and mediation, as well as to demonstrate technical means, with aview to limiting the
misuse of force and small arms.”

Draft principle 7: “For specific operations and tactical situations, Governments and State
agencies shall require prior planning to include alternative means of settlement without recourse
to force and small arms.”

Draft principle 8: “In honouring the right to life, liberty and security of the person, as guaranteed
in the Universal Declaration of Human Rights and reaffirmed in the International Covenant on
Civil and Palitical Rights, the intentional lethal use of small arms may only be made when
strictly unavoidable in order to protect life. State officials, including law enforcement and other
security officials, shall not use small arms against persons except in self-defence or defence of
others against the imminent threat of death or seriousinjury, to prevent the perpetration of a
particularly serious crime involving grave threat to life, to arrest a person presenting such a
danger and resisting their authority, or to prevent his or her escape, and only when less extreme
means are insufficient to achieve these objectives.”

> The Special Rapporteur’s questionnaire did not request information relevant to draft
principle 11 with regard to States' marking and tracing procedures, though those questions,
which have profound implications for preventing human rights abuses, have been addressed
as part of the process of drafting an international instrument. See report of the Open-ended
Working Group to Negotiate an International Instrument to Enable States to Identify and
Trace, inaTimely and Reliable Manner, Illicit Small Arms and Light Weapons

(A/60/88, 27 June 2005).
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Annex |11

EXCERPTSOF UNITED NATIONSMEMBER STATES LAWS
AND REGULATIONS CONCERNING POSSESSION AND USE
OF SMALL ARMSAND LIGHT WEAPONS

The questionnaire sent by the Special Rapporteur requested States to provide copies of
relevant laws, executive orders and/or implementing regulations relating to the licensing, use and
export of small arms and light weapons. Several participating States did so. This annex briefly
sets forth examples of these States' procedures in three discrete areas:

e Useof deadly force by law enforcement officers and allegations of misuse of small
arms and light weapons;

e Licensing criteriafor civilian possession of firearms; and

e Small arms export decision-making process in relation to the human rights record of
the recipient State.

This annex provides aview of selected States' practicesin light of standards being
developed by the international community with response to availability, use and transfer of small
arms and light weapons. The standards against which national laws and policies are being
compared are:

e Articles4to 11 of the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials (hereinafter “United Nations Basic
Principles’);

e Draft principle 10 of the draft principles on the prevention of human rights violations
committed with small arms; and

e Section I, paragraph 11 of the United Nations Programme of Action on the Illicit
Traffic in Small Armsand Light Weaponsin All Its Aspects.

A. Use and misuse of small arms by law enforcement
Articles 4 to 11 of the United Nations Basic Principles state that:

4. Law enforcement officials, in carrying out their duty, shal, asfar as possible, apply

non-violent means before resorting to the use of force and firearms. They may use force
and firearms only if other means remain ineffective or without any promise of achieving
the intended result.

5. Whenever the lawful use of force and firearms is unavoidable, law enforcement
officials shall:

(@ Exerciserestraint in such use and act in proportion to the seriousness of the
offence and the |egitimate objective to be achieved,;

(b) Minimize damage and injury, and respect and preserve human life;
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(c) Ensurethat assistance and medical aid are rendered to any injured or affected
persons at the earliest possible moment;

(d) Ensurethat relatives or close friends of the injured or affected person are
notified at the earliest possible moment.

6. Whereinjury or death is caused by the use of force and firearms by law enforcement
officials, they shall report the incident promptly to their superiors, in accordance with
principle 22.

7. Governments shall ensure that arbitrary or abusive use of force and firearms by law
enforcement officialsis punished as a criminal offence under their law.

8. Exceptional circumstances such asinternal political instability or any other public
emergency may not be invoked to justify any departure from these basic principles.

Special provisions

9. Law enforcement officials shall not use firearms against persons except in
self-defence or defence of others against the imminent threat of death or seriousinjury, to
prevent the perpetration of a particularly serious crime involving grave threat to life, to
arrest a person presenting such a danger and resisting their authority, or to prevent his

or her escape, and only when less extreme means are insufficient to achieve these
objectives. In any event, intentional lethal use of firearms may only be made when
strictly unavoidable in order to protect life.

10. In the circumstances provided for under principle 9, law enforcement officials shall
identify themselves as such and give a clear warning of their intent to use firearms, with
sufficient time for the warning to be observed, unless to do so would unduly place the
law enforcement officials at risk or would create arisk of death or serious harm to other
persons, or would be clearly inappropriate or pointless in the circumstances of the
incident.

11. Rules and regulations on the use of firearms by law enforcement officials should
include guidelines that:

(@ Specify the circumstances under which law enforcement officials are
authorized to carry firearms and prescribe the types of firearms and ammunition
permitted;

(b) Ensurethat firearms are used only in appropriate circumstancesand in a
manner likely to decrease the risk of unnecessary harm;

(c) Prohibit the use of those firearms and ammunition that cause unwarranted
injury or present an unwarranted risk;

(d) Regulate the control, storage and issuing of firearms, including procedures for
ensuring that law enforcement officials are accountable for the firearms and ammunition
issued to them;
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(e) Providefor warningsto be given, if appropriate, when firearms are to be

discharged;

(f) Providefor asystem of reporting whenever law enforcement officials use

firearmsin the performance of their duty.

According to the State responses and the accompanying summary anaysis:

All States (100%) answering the survey questions on training of law enforcement
officers provide technical/mechanical training. All but one responding (the Republic
of Korea) provide practical/tactical training. All but two (Mauritius and Mongolia)
provide training in applied decision-making.

All responding States (100%) have laws or regulations requiring investigation

of allegations of misuse of firearms by law enforcement officials. Thirty of

36 responding States (83%) have independent investigations of alleged firearms
misuse. The same percentage provide for judicial oversight of the investigative
process. Twenty-three of 35 responding States (66%) make such investigative
proceedings public. Based on the sample participating in the survey, there appears
to be a higher degree of transparency in this regard by non-European States.

Thirty-four of 35 responding States (97%) impose sanctions against State agents
who misuse small arms. Thirty-two of 35 States (91%) impose sanctions against
commanders/superior officers who authorize the misuse of small arms. (Bangladesh,
Georgia and the Marshall 1slands do not do so.)

And only one of 34 responding States (3%) does not have a process in place to
compensate civilians and/or families of civilians who have been injured or killed due
to misuse of small arms by State forces.

Supplementary information provided by representatives of the Governments of Finland,
Poland and Portugal provide different models for legal specification of limitations on the use of

force.

Of the three, the case of Finland provides the most flexible interpretation of the
necessity and proportionality requirements under the United Nations Basic Principles. The
Police Act (493/1995; amendments up to 315/2001 included) Section 27 - Use of forcible means
specifies only that,

When carrying out official duties, police officers have the right to use necessary forms of
force that can be considered justifiable to overcome opposition, remove a person from the
scene, carry out an apprehension, prevent the escape of a person who haslost his or her
liberty, eliminate an obstacle or avert immediate threat of a crime or other dangerous act
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or event. When judging the justifiability of forcible means, the importance and urgency
of the duty, the danger posed by the opposition, the available resources and other factors
affecting the overall assessment of the situation shall be taken into consideration.

Moreover,

Persons temporarily assisting police officers at their request or with their consent in a
situation in which it isvital to enlist the forcible aid of bystandersin carrying out an
extremely important and urgent official police duty have the right, under a police
officer’ s guidance, to exercise any essential forcible means authorized by a police officer
acting within his or her powers.

(Provisions on self-defence and emergency are laid down in the Penal Code, which was not
provided.)

Based on the information provided, Polish legislation and regul ations appear to spell out
the limits of necessity and proportionality more strictly, especially regarding the requirement
of law enforcement officers to use armed force as alast resort. On the matter of misuse of
weapons, there are legal regulations concerning distributing arms and ammunition among State
agents. Accordingto article 17 of 6 April 1990 - the Act on Police (Journal of Laws No. 7
of 2002, item 58 with subsequent amendments), “a police officer has the right to use armsiif
measures of direct coercion proved insufficient or if using such measures is impossible because
of the circumstances of the given incident”. Moreover, article 17 states in which situations a
police officer has the right to use arms. According to excerpt 3 of this article, “usage of arms
should cause as little harm to the person against whom it is used as possible”.

Similarly, article 24 of the Polish Act of 12 October 1990 on Border Guards states that
“arms cannot be used to take somebody’ s life, the usage of arms should cause as little harm to
the person against whom it is used as possible, and it cannot endanger other people'slives or
health”. And article 15 of the Act of 16 March 2001 on the Government Protection Office states
“the usage of arms should cause as little harm to the person against whom it is used as possible
and may not lead to taking hig/her life or endangering other people’'slives or health”.

The following regulations are a so applicable:

e Regulation of the Minister of the Interior and Administration of 15 November 2000
on Police armament governs which items constitute police armament.

¢ Regulation of the Council of Ministers of 21 May 1996 details the conditions and
police conduct when using firearms.

e The Police, Border Guards and the Government Security Office carry out complex
training courses related to operating weapons - technical and mechanical skills
(e.g., cleaning and maintenance of the weapons); practical and tactical skills
(e.g., target shooting) and binding relevant law, including human rights. “Every
functionary has the duty to observe the binding law (not only during the performance
of their business duties), including human rights.”
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e Improper use of weapons, depending on the effects, can result in disciplinary, penal
or civil liability, aslaid out in chapter 10 of the Police Statute (Disciplinary and Penal
Liability of Police Officers), chapter 14 of the Border Guard Statute (Disciplinary and
Penal Liability of Functionaries of the Border Guards) and chapter 9 of the
Government Security Office Statute (Disciplinary Liability of the Functionaries).

The alleged misuse of arms by Polish military also constitutes a crime, prosecutable under
the Law of 6 June 1997 - Criminal Procedure Code (Journal of Laws No. 89 pos. 555), the Penal
Code (Journal of Laws No. 88 item 553 with subsequent amendments), and Law of 24 August
2001 on Military Police and Order-maintaining Organs (Journal of Laws No. 123 pos. 135).
Investigations of alleged incidents involving misuse of small arms are conducted by the Military
Police and/or by the Military Prosecutor’s Office - bodies directly subordinate to the Minister of
Defence. If found guilty of misuse of small arms, soldiersin active service may be subject to
imprisonment, demotion, dismissal from active service, and/or afine.

Portuguese law and regul ations appear to stipulate even stricter rules and preconditions for
the use of small arms by law enforcement officers. According to the legislation provided, an
officer should only point a gun at someone in extreme circumstances, namely in self-defence,
when other people’ s safety is at stake or to prevent a crime from taking place. Police must
always warn the person before discharging a firearm. Portuguese domestic law also stipulates
that officers should try to use a gun in the least damaging way possible. And whenever apolice
officer uses a firearm (even when used according to the law), she/lhe must report the use to
his/her commanding officer in writing. The excessive use of a gun by a police officer isacrime
under the Portuguese Criminal Code, punishable by imprisonment.

Also of note, Council of Ministers resolution No. 37/2002 established a code of conduct
and ethics for Portuguese public security forces. This code includes general rules on human
rights, respect, honour, dignity, impartiality, solidarity and objectivity, as well as a specific
requirement for the inclusion of a course in ethics in the police training course.

B. Licensingcriteriafor civilian possession of firearms

Draft principle 10 of the draft principles on the prevention of human rights violations
committed with small arms states that:

10. In order to ensure the protection of human rights by preventing small arms violence
by private actors, Governments shall incorporate into their national laws licensing
reguirements to prevent possession of arms by persons who are at risk of misusing them.
Possession of small arms shall be authorized for specific purposes only, and small arms
shall be used strictly for the purpose for which they are authorized. Beforeissuing a
licence, Governments shall require training in proper use of small arms, and shall take
into consideration, at a minimum, the following factors. age, mental fitness, requested
purpose, prior criminal record, and prior acts of domestic violence. Governments shall
require periodic renewal of licences.
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According to the State responses, and the accompanying summary analysis:

All responding States (100%) require licensing of private ownership of small arms
and ammunition, and all require screening and/or background investigation of

individual s seeking licences.

All States (100%) vet applicants on the basis of attainment of a minimum age
requirement and criminal record; 84 per cent require consideration of psychological
profile, and 73 per cent examine instances of domestic violence.

The following table outlines the licensing practices of five states in some detail, based on
information they provided.

Country Legal Framework Specifics
Czech Act dated 8 March 2002 | The police directorate of jurisdiction shall issue a
Republic on firearms and firearms permit only to a natural person who meets
ammunition, and the following requirements:
changing and amending . : .
I h f th
ActNo. 156200 coll., on | © |Saresidentintheterritory of the
e . Czech Republic;
certification of firearms,
ammunition and e Hasreached required age (21 for
pyrotechnic items self-defence, collectors or professional use;
18 for hunting and sporting purposes, with
Licensing criteria, licences available at 15 for sporting and 16
Section 18 for hunting under certain circumstances);

e |sfully capable of lega actions;

e Ismedicaly fit and capable;

e Isprofessionally competent and capable;

e Hasfull integrity (regarding criminal
background);

e |sreliable (regarding criminal background,
alcohol or drug abuse, and treasonous
behaviour);

e |saholder of avalid hunting licence (if
obtaining a hunting firearm permit).

Finland Firearms Act (1/1998; “A firearm licence may be granted to a person who
amendments up to has reached the age of 18 and who, on the basis of
804/2003 included) his or her state of health and behaviour, is deemed
Sections 27-9 suitable for handling firearms, firearm components,

cartridges and specially dangerous projectiles. ...
A firearm licenceis granted for a maximum of
fiveyearsat atime. ...”
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The licence may be revoked if the licence is holder
of an offence indicating violent behaviour,
including afirearms violation.

Mauritius

Firearms Act (RL 2/751 -
12 June 1982, as
amended)

Applicant has to provide al information required by
the local Superintendent of Police in the district
where she/he resides.

The Superintendent must be satisfied that the
applicant has a good reason for possessing the
firearm(s).

The Superintendent does not find the applicant to be
aperson “of intemperate habits or unsound mind”.

Anyone sentenced to penal servitude or
imprisonment for aterm of three months or more
for any crime is barred from having a gun or ammo
for five years from the date of release.

No person subject to the supervision of the Police,
on licence under Part X111 of the Criminal
Procedure Act, “has been bound over to keep the
peace and be of good behaviour”; or is subject to a
recognizance of good behaviour barring possession
or use of afirearm.

Philippines

Special Operating
Procedure No. 13
(19 Sept 1991)

Applicant must:
e Beat least 21 years of age;

e Receive neuropsychiatric clearance (from
the PNP), any government hospital or
government accredited psychiatrist;

e Provide certificate of good conduct from
city/municipality where applicant lives,

e Obtain clearance from intelligence agency;

e Provide proof of income.
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South
Africa

Firearms Control Act,
2000
Section 9

The requirements for a person to obtain afirearms
competency certificate (necessary in order to obtain
afirearms licence) include being:

21 years or older on the day the application is
received by the designated firearms officer;

A South African citizen or aholder of a
permanent South African residence permit;

Of stable mental condition and not inclined to
violence;

Free from dependency on any substance
which has an intoxicating or narcotic effect;

Free from conviction, whether in or outside
South Africa, of an offence involving the
unlawful use or handling of afirearm by
him or her or another participant to the
offence, whether committed in or outside
South Africa;

Free from conviction, whether in or outside
South Africa, of an offence involving
domestic violence or sexual abuse and
sentenced to a period of imprisonment
without the option of afine;

Free from conviction for other

crimes - including fraud, drug trafficking,
negligent handling of afirearm, sabotage,
terrorism, public violence, arson,
intimidation, rape and kidnapping.

An applicant for a competency certificate must also
successfully compl ete tests demonstrating
knowledge of the contents of the Firearms Act and
on the safe handling of afirearm.
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C. Small armsexport criteria

Section |1, paragraph 11 of the Programme of Action (PoA) on the Illicit Traffic in Small
Armsand Light Weaponsin All Its Aspects commits States politically to exercise strict control
over the international transfer of small arms, including:

To assess applications for export authorizations according to strict national regulations
and procedures that cover all small arms and light weapons and ar e consistent with the
existing responsibilities of Sates under relevant international law, taking into account in

particular the risk of diversion of these weaponsinto theillegal trade. (Emphasis
added.)

Existing international law obligations would include, inter alia:

Obligations under the Charter of the United Nations - including binding resol utions of
the Security Council, such as those imposing arms embargoes; the prohibition on the
use or threat of force; and the prohibition on intervention in the internal affairs of
another State;

Any other treaty or decision by which that State is bound, including prohibitions on
armstransfers that arise in particular treaties, such as the 1980 United Nations
Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, and its protocols, and the 1997 Anti-personnel Mine Ban
Convention;

The responsibility of States not to authorize international transfers of small arms and
light weapons where they will be used or are likely to be used for gross violations of
international human rights law, serious violations of international humanitarian law,

or crimes against humanity and genocide.

Respondents to the survey indicated alower degree of consensus on issues related to
regulation of the manufacture and transfer of small arms than to the previous areas,
however, the variance appears to be related largely to the fact that many States report
having (or alowing) no small arms production or trade.

Fourteen of 35 responding States (40%) have State owned or operated manufacturers
of small arms; 12 of 35 responding States (34%) have privately owned manufacturers
of small arms.

Twenty-nine of 31 responding States (93%) have enforceable policies or laws
regulating the sale of small arms outside the States; 26 of 28 responding States' laws
contain procedures for investigating and verifying the end user of these small arms.

Eighteen of 28 States (64%) responding to this question have laws requiring
verification of the human rights situation in States or regions to which they are
allowing sales of small arms. Ten participants in the survey did not respond to this
guestion.
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e Twenty of 38 States participating in the overall survey (53%) affirm that prior to
transferring small arms they assess whether there is arisk the small arms may be used
ininternal repression. However, several States do not manufacture or export small
arms, and so they marked these questions as not applicable to them. Of those that
responded “yes’ or “no” to this question, 95 per cent assesses the risk that small arms
may be used in repression. The same percentage (95%) assesses the risk of small
arms being used in armed conflict, acts of terrorism or organized crime, or acts of
aggression or force on neighbouring countries.

e Only 13 States allocate funding in their budgets to support the consideration of the
above factors in relation to export decisions.

In Finland, small arms export decision-making is proscribed by the Act on the Export and
Transit of Defence Materiel (242/1990; amendments up to 900/2002 included). Thislaw lays
out the requirement for an export licence from the Ministry of Defence for exports and brokerage
of arms. It refersto the General Guidelines for the Export and Transit of Defence Materiel.
These guidelines bind the Ministry to make export licence decisions based on United Nations,
Organization for Security and Cooperation in Europe and European Union embargoes, the
guidelines of the EU Common Criteria, the OSCE guidelines and factors relating to the internal
situation of the recipient State, including human rights:

3.2.1. Inassessing licence applicationsin general terms the following factorswill also
be taken into account:

— Foreign and security policy aspects, including the possible grounds for denia
listed under chapters 2.1. or 2.2;

— Analysis of the situation prevailing in the recipient country, especially with
regard to human rights, including attitudes of other States vis-avisthe
recipient country;

— Characteristics, intended use and military significance of theitem to be
exported ...

Section 15 of South Africa’ s National Conventional Arms Control Act of 2002 sets forth
the guiding criteria and principles for the National Conventional Arms Control committee to
consider when ng an application for a permit to export any arms. These criteria and
principlesinclude:

e Avoid contributing to internal repression, including the systematic violation or
suppression of human rights and fundamental freedoms;

e Avoid transfers of conventional armsto Governments that systematically violate
human rights or suppress fundamental freedom ...,

e Avoid contributing to terrorism and crime.

Section 16 of the same Act provides for accountability under the law, including a
requirement that all export applications include an end-user certificate and that the recipient
supply adelivery verification certificate.



