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I. INTRODUCTION

1, It is the purpose of this memorendum to give a detalled account of the comments
of the representatives to the fifth session of the General Assembly and the
sleventh gession of the Eeomomio and Socisl Council on the gquostion of the general
adequacy of the first eighteen articles of tie dreft Covenant, '

2, Part II of the present memorandum is devoted to the gquestion whether the
category of rights contained In the flrst eighteen articlies is complets.

3, Part IIT is devoted to the adequaecy of 2Articles 1 and 2 dealing with
implementation on the national level, S

4, ©Part IV is devoted to the gquestion whether the existing eighteen articles es
at present drafted are adequate to guarantoe the rights vhich they refer.

5. Reference 1s made to paragraphs 12 to 16 of document E/CN.4/513 in which the
Secretary-Gensral has submitted a gemeral survey of sction taken on the draft
Covenant by the General Assembly at its fifth eession and ths Tconcmlc and Soclal
Council at ite eleventh and twelfth sessions, |

/II, ADEQUACY
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II, ADEQUAGY OF THE CATALOGUE OF RIGHTS IN THE FIRST EIGHTEEN
ARTTCLES (PARTS I AND II) OF THE COVENANT

A, General congiderations _ }
6, By resolution 421 B (V) the General Assembiy'ﬁas”declared;thét it considers
that the list of rights in the first eightéen articleé'of ﬂhé_draft Covenent on
Humen Rights does not contein ocertain of the mosf'elementafy rights, .

7. The under-mentioned rights, other than those of an ééonomio, soclal, or
cultural nature, have been suggested by various fepreeentatives in the Economiec
and Socilal Counoll at its eleventh session and in the'Genéfal Assemb;y at 1its f;fth
session for inclusion In the Covenant, These righté, together with reference,.
where possible, to the corresponding Articles of the Universal Declaratiog_qf

Human Rights, are as follows: Corresponding Articles. of

Addlitional rights the Universal Declaration
Right to non-~dlscrimination in economie vae Articles 2, 7 and 23
and socilal mabtters
Right of women to equality with men aes Artlzle 2
Right of minorities N il
Right of persons in detention ces Article 9
Right to fresdom from double Jjeopardy N -
Right to protectlon of privecy vee Article 12
Right to the ianviolability of the home e Article 12
Right to the secrscy of correspondence C s Article 12
Right to proteciticn against attacks on ses Artlcle 12
honour and repvtation
Right of asylum N Article 14
Right to & mationalivy van Articls 15
Right to marrilage eon Article 16
Right to own propsrty se s Article 17
Right to participate in government fe e Article 21, paragreph 1
Right of equal access Lo public service cae Article 21, paragraph 2
Right to vote sao Article 21, paragreph 3
Right to petition natlonal eauthorities aus -
Right to ssif-determination we o e

8., Some represontasives considered that the Covenant should include at least all
those rights which were proclaimed by the General Assembly in the Universal
Dcelaration of Human Righits, This was the view of the Chinese representative in
the Council who felbt that the aim of the Covenant should be to provide for the
implementation of the largsst number of rights set forth in the Declaration
(E/AC.T/SR.lh9, page 10). A simllar view was expressed by the rapresentative of
Cuba in the General Assenbly who consldered that the omission from the Covenant of
some of the rights coniairsd in the Universal Dsolaration would impiy that these
/last mentioned
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last mentionsd rights were not really essential. Adoption of a dveft Covenant
suffering from such a defect could only be interpreted by publis ovinion as & -
retrograde step (A/C.3/SR.291, paeragraph 3), .

9. The representative of the Union of Soviet Soclalist Republics congidersd that
the Covenant did not fuvlfil its puwrpose - which was to give full effect to the
Universal Declaretion of Human Rights - because & whole seriss of rights
recognized as fundementally necessary in 1948 was omittsd altogother, The documert
vas, furthermore, a step backward comparsd with ths constitubtions of meny states
(A/c.3/SR.289, peragraph 31), |

B, Individual rights

1. Right to non-dipcriminstion in economic end sooinl matters

10, The representative of New Zealand in the General Assembly stated that it was a
matter of regret to his delegatlon that the draft Covenmant did not include any
general article barring dis:riminstion in economic and socisl mattsrs., EHis
delegatlon would support any motion calling for the inclusion of such an article
(A/C,3/SR.288, paregraph 29). This suggestion doss not rslate to the substance of
econonic end social rights, because the New Zealand ropresentative clearly expressed
the opposition of his delegation to thse inclusion of such rights inxtha Govenant -
(A/c.3/5R,297, paragraph 11),

2, Right of women to eguality with men

11, The representetive of the Byelorusslan SSR iun the General Assembly rogretied
that the draft Covenant did not include essential provisions to guarantee the
equallty of rights between men and womsn in all aspects of the politilcal, economic,
social and cultural life of nations (A/C.3/SR.291, varagraph 54 and A/PV,317,
paregraph 138),

12. The representative of Irag in the General Assembly sitmitted two proposals
dealing with the right of women to equality with men. Ons dozument (A/C.3/L.10T7)
vas in the form of an amendment to a proposel by New Zealaad and Greece (Jocument
Afc.3/L.83/Rev.1) and was to the effect that the Commicsion on Eumsn Rights should
"state explicitly in all further work of the Commission, the ejual righta of msn
end women, as set forth in the Charter of the United Nations" (dooument A/C,3/L.107).
As the proposal by New Zealand and Greece wae not put to the vote, no vote was taken
on the Ireqi emendment (A/C.3/L.107).

13. The second Iragi amendment was in the form of an amendment to ths propoeal by
Yugoslevia (A/C,3/1.92) and was Yo the effect that the Assamdly would decide to

/include in
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include in the Covenant "an explicit recognition of equality of mon and women on
related rights, as set forth in the Charter of the United Nations",

14, The Iragi amendment to the Yugoslav proposel and the Yugoslev proposal itself
were adopted end now form peragraph 7 (&) of resolution 21 (V).

15, The proceesdings of the Gensral Assembly relating to thls provision are
descrived in detall in paragraph 22 of document E/CN.4/513.

3.  Rights of minorities

16, 1In eleborating his statement that the first eighteen articles of the draft
Qovenant were far from comstltubting & complets statement of fundamenial humen
rights end freedoms, the Union of Soviet Soclalist Republics maintained that States
should guarantees to their national minorities the right to use their own languasges
and to build their own schools, libraries and other cultural institutions
(a/c.3/SR.289, paragraph 3k), This deficiency in the Covenant was also commentad
on by the Polish representative, both in the “hird Committee (A/C.3/SR.290,
peragraph-4) and in the plenary session of the Gensral Assembly (4/PV,317,
peragraph 60), The representative of Yugoslavia in the Generel Assembly also
regretted that the first eighteen articles of the Covenant did not mention such &
wldely rscognized politlieal right as the right of national minorities to use their
own langvage (A/C.3/SR.291, paragreph 21),

17, A proposal was made by the delegation of the Union of Soviet Socislist
Republice that the Commission, in drafting the Coverant, was to have in mind the

inclusion in the Covenant of the following provision "tho State shall ensurs to
national minorities the right to use their native tongue and to possess their
national schools, libraries, museums and other ocultural and educational
institutions™, (A/C.3/L.96)
18. A proposal made by the representative of Yugeslavia that the General Assembly
should decide to add to the list of the rights to be defined in the Covenant. the
right of every member of e minority to make use of its national language and to
develop ites culture (A/C.3/L.92) was strongly opposed by the representatives of
Chile and Uruguay. The Chilean representative pointed out that such & provision
might be gravely prejudicial to those countries which had not hitherto hesitated,
for humanitarian reasons, to receive Europesn refugess, - He felt that 1ts inclusion
in the draft Covenant might even lead those countries to impose restrictions on .
immigration, & consequence which would be regretteble from every point of view
(A/C.3/SR.305, paragraph 79). The representetive of Uruguay remerked that his

: /cowtzry, which
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country, which had opaned arnd was continuing to open its doors wide to foreign
immigration, could not but view with gongern the possible offect of such a
provision on its national cultwre (A/C.3/SR.305, paragraph 78),
19. The mction taken by the Third Committee &nd the Gonersal Assembly in plenary
sesalon on the resolutlons of which both of these proposals formed a part has been
described in document E/CN,A/513, paragraph b,
4, Right of persons in detention
20, The Internationsl Group of Expsrts on the Prevention of Crims end the
Troatment of Offenders has suggosted an additional artisls dealing with the rights
of persons in detention, The proposed erticle reads as follows:
"Any person who is deprived of his freedom shell bs treated with humanity,
Persons held for trial shall not be sublected Lo the sams treatment as
convicted persons, They should ab least be detained in separate quarters,'
(E/cN .4 /523, paragraph 8)
21, The Secretary-Genoral suggests that the Coammission may wish to oonsider
vwhethor provisions analogous to Articlos 6 and 10 of the Covenant which contain
eomprehensive provisions protecting individuwale against arbitrary detention and
vhich stipulate a number of valuasble guarentess for those charged with oriminal
6ffenqes should not also be included in the Covenant for the protection of psrsons

vhose detention is of & merely proventetive character and is not based oa criminal
charges, & situation which the Covenant does not prohibit in a state of emergency
(Article 2) or pursvant to a general law oonsistent with the righte recognized in
the Covenant (Article 8) (A/C,3/534, paregraph 1k4),

5. Right %o freodom from double Joopardy

22, The rerresentetive of the Philippines stated in the General Assembly that it
appeared 1llogicel to instruot the Comission to include in tho CGovenant articles
on certain politicel rights without first exhausting the list of civil rights
comprising, inter alia, the right to freedom from double Jeopardy (A/C.3/SR.30k,
paragraph 46),

6. Right to protegtion of privacy

23, The representative of Afghanistan in the Genoral Assembly stated that, although
his delegation approved the present text of the Covenant in principle, it would
support the sddition of &n article dealivng with tha right to privacy (A/C.3[SR.291,
paragrarh 34), The representative of the Philippines in the General Assembly elso
etated that some provision should be made in the Covenant against wnlawful

/interfersnce
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insorfersnce with privecy (A/C.3/SR.291, paragraph 18),

T. Right to the invielability of tha homs

2h, The Chineme ropresuontative in the Council stated thet, az the aim of the
Oovanant should be to provids for the implementat ion of the largess number of
rights set forth in the Universal Decleration, he regretted that it &id not deal
with the right 4o the sanctity of the home which 1s recognized in Article 12 6f the
Doclaration, The Govenant, in his opinion; should bte a comprehensive document in
keeping with the lofty ideasls exlodied in the Deoclaration (B/AC.T/SR.149, page 10).
25, Included amcng the righis which he olalmed were inherent in the human person
as such, without any relation to sosiety, and vhich should be recognized by
everyons everywhers, the repreasntative of Uruguay in the Genersl Assembly
mentioned the right to the sanctity of the home. Complete agreement about such &
right could be reached oomparatively eesily and he felt thet a considerable degree
of Intermaticral intervention to protect 1%’ could be accepted, His suggestion
that the first step towards an effective machinexy for the international protection
of human rights shouid be the drafiing of an article or protocol o put into
effoct the Universal Declaration would aubomatically inoclude an intemmsational
guarentos of the right to the sanctliiy of the home proclaimed in Article 12 of the
Uaiversal Declaration (A/C.3/SR.29%, psragraphs 40-3 and 46), -

8. Right to the secrecy of sorrespondence

26, : The representative of China in the Counoil thought that the Covenant should
not omlt any right which had slrsady been inecluded in the Universal Desclaration of
Ewran Rights, RBecause he considered that the aim of the Covenant should be to
provide for the Implsmentation of the largest number of rights set forth in the
Univereal Declaration, the Chiuese representative in the Council regretted the
abeence from Part IT cf the Covenant of & provision dealing witn the right to
freodom from arditrary interferencse with corrsspondence which had been set forth
in Arbicle 12 of the Ualvor;al Declaration (E/AC.T/SR,149, page 11}, The
veprepantative of Uruguay In the General Assembly included the right to
inviolediliidy of corvrespondence amcag those rights inhevont in the human person as
guch, without any relation to soslety, vhioh in his opinion should be reocognized
hy everyone everywhere, In visw of the wniversal accophance of this right he saw
1ittle AifTicwity in codifying it into lew by inciugion in the draft Covenant
(£/G.3/8R.291, veragrepn 4O), ' '

/9. Right %o
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g
9. "Bight to proteGU¢on againgt attacks on honour and reputation

/ 27, The Government of the Philippines hes proposed that the Covenant should

ontain 2 provision guaranteeing the right to protectlion sgaingt attacks on honouwr
putatlou (m/l6ol page 26) .

10; Right of asylum

28, The representatives of Belgiwm and China in the Counecil considered that that
omission fram the draft Covenant of an article analogous to Artisle 14 of the

Univsrsal Declaration of Human Righte which dealt with the right of asylum
constituted & retrograde step (E/AC.T/SR.1LT, page 9; E/AC,T7/SR.148, page. 9; and

E/AC.7/SR.149, page 10),

29, vThe représsntafive of Yugoslavia in the General Assembly &also regretted that

the Covenant made no reference to the right of individuals fighting for the

promotion of United Nations principles to enjoy asylum (A/C.3/SR.291, paragreph 21).
303 Speaking with refersnce to the Yugoslav proposal (A/C.3/L.92) that the right

_of.asylum should be added to the rights already recognized in the Covenant the

Frenoh represenuatlve in the General Assemaly oonsidered that the right of asylum
deserved careful study, but thought that, if the questicn were to be dealt with
‘seriously pol:tioai rlghts proper would have to be included in the Covenant
(A/CQS/SR 305 paragraph 27) The representative of Guatemala also was not opposed
to the 1n011Szou oz such an article, De weg sure that lLatin-Amorican delegations
WQuld POu foar the an¢L310ﬁ of ths »lght ol asylum which had long been cherished
by thom A/o 3,SR 307, paragraph 30). The Canadian representative in the General
Assembly9 altaoagh not obﬁentlng to the right of asylum, opposed 1ts 1nclusion in
the draft covenant (a/c. 3/SR.305, paregraph 75), In the Council the representative
of +he Uni ed States of America doubtea whether agreement could ever be reached in
advance on the persons who should be entitled to asylun and in what clrcumstances
H'sucg asylum could be clalmed Fe was wcertain whether those representatives who
favoured the oonoept had in mind the notion of medleval sanctuary. He pointed
oub ohat hls boun+ry had long served ag a place of refuge in the absence of any
specific Taw granting esylum (E/AC,7/SR,1L8, rage 18), In the General Assembly the
representative of the United States of America thought that the Oommission on
Human'nghts should be given an opportunity to consgider the documentation of the
iuterna*lonal Law Commlssion which wag to deal with the whole guestion of the '
right of &s TWm (A/c.3/SR.30k4, paragrsph 27),
31. In bis commmicetion of 30 October 1950 the Director-Generel of the
S ' /International Refugee



E/aN.h£5£8~~ o
Page 1 B

International Refugee Organizetion regretted that the right of asylum, whieh 1ism
nentlonsed ‘in the Universal Declaration and which he considered of great importanes
for refugees, was not mentioned in the draft Covenant, For the refugee the right
of asylum is & corollary to the right to live, Without being admitted to & eruntry
of asylum refugees would not be able to enjoy those human rights and fundamental
freedoms which are lald down in the Covenant (E/1800, pages 6 and T),

11, Right to a nationality co

32, This right, which was termed the right to citizenship and characterized as &
social:right,twasfmbntiéﬁed by the representative of the Philipprines in the Genersl
Assembly for inclusion in the Covenent (A/C.3/SR.291, paragraph 19). -
33, In his communicatlon of 30 October 1950 the Director+General of the
International Refugse Organization, replying to a request for information sent to

him by the Secretary~General in accordance with Economic and Social Council
resolutlon 303 D (XI),vregretted that the draft Covenant in its present form does
not contain an articles dealing with the right to a nationality., Reference was made
to the resolutlon of the Economic and Soclael Councll relating to the eliminetion of
statelessness, which "urges that the International Law Commission prepare, at the '
sarliest possible date, the necessary draft international convention or conventions
for the-elimination of statelessness" (E/1818), and aleo to & previous '
_communication addressed to the Secretary-General by the Executive Secretary of

the Preparatcry Commission for the International Refugee Organization
(B/cN.4/41/Rev,1, paragreph 2), The Director-General stated that the provisions
contained in Article 15 of the Universal Declaration and various proposals mede for
the elimination of statelessness reflected the opilnion that the right to a
ngtionality could best be secured, if nobody were deprived of his natlionality nor
allowed to renounce his nationality without acquiring another, Among the refugees
within the mandate of the International Refugee Organization, it was said that there
are persons who are de’ Jure stateless, but there are also mwany who have formelly
retained & nationallty but ere de facto stateless, because they do not enjoy the
protection of the state whose natiocnals they are, On the basis of the experiende 
geined by his Organization, the Director=Gensral felt bound to point out that
measures deslgned to secure a nationality by eliminating statelessness would, in
his opinion, not necessarlly prove beneficial to the individual, He thought that,
although they would result in a reduction of the number of persons who are stateless
de Jure, they might at the seme time lead to en increase in the number‘of persons

/who are stateless
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who are stateless de facto and whose position, as regards the enjoyment of humen
rights, 1s often even more precarious than that of persons without any nationality,
The ingorporation of such rules, desirable as they mey be, must depend on the
conclusion,of.anyinternatiénél convention on humen rights and - in his opinionm,

a most importent consideration - its effective enforcement, He felt that the right
to expatriation and to immigration should in any case be sefeguarded (E/1880,

pages 7-3).,

12, Right to marriage

34, The omission from the Covenant of an article dealing with the right to
freedom of marriege was regretted by the Chinese representative in the Couneil .
- (B/AC.7/SR.149, page 10), The representative of the Philippines in the General
Aésembly wag also in favour of including the right to marriage among the rights
definéé in Part IT of the Covenant (A/C, 3/SR 291, paragraph 19),
13. Right to-ewn proper@y 4
35, In the General Asgsembly the representafive of Afghdnistan declared that his
delegaetion would support bhe addition to the present articles Iin Part IT of the
draft Covenant of an article dealing with thé protaction*df property and safeguards
against confiscation (A/C.3/SR.291, peragrapi 34), The representative of Belgium
in the Council oritlelzed the fallure of the Covenant to provide for the
protection of property rights (E/AC,T/SR.148, page 9). The reprosentative of the
Philippines also rezretted the omission of provisions guaranteelng that no one
should be deprived of his property without due process;of'law and -that no privete
.property should be expropriated without Just compensation (A/C.3/SR.291,~
paragraph 18 and A/C.3/SR.304, paragraph 46), He pointed out that there was little
uge in guaranteeing the right to life unless the concomitant rights to the
enjoyment of the fruits of individualvlabOur end to protection against
expropriation were equally guaranteed (A/C.3/SR.314, paragraph 7).
36, During the discussion in the Genefal Assembly on the desirability of ineluding
articles on economic, social and cultural rights in the draft Covenant the
ropresentative of the Netherlandé made soms observations on the right to own
property., His delegation's _a’ctitude was that the draft Covenant should not include
social, economic and cultural rights, An exaéption should, however, be made of
the right to own propsrty which; although & soclel and economic right, was so
closely comnected with the human person, that it had to be considered
indispensable for the full_devslopmentvof the human personality., The representative
/of the Netherlands
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of tﬁe'Netheriends theh referted to &' provision relating to the right to own
properuy which ves conteﬁned in the dreft Convention for the Protection of Human
Rights & El Fundﬂmentel Froedoms prepared by the Consultative Aesembly of the
Counoil of Earope, Thet arsisle provided that every person was entltled to the
en*ovmemt of his ﬁOSSSSSiO“B which ﬂould not He arbit"arlly oonfiecated,

neverthel eee, the mtate reserved the rrgnt to pass necessary legislation to ensure
that thnge posalssions wers used in ascomdsancs with the general interest, Although
he 4id not consider this provision to be the best possible formula, the
Netaerlende repr resentative hoped that the Commieeron on Human Rights would take 1t
into acoourt in studying the right to own property (A/C 3/SR.297, peragraphs 27-28),
37. “Phe attentio“ of the gomnission is dravn to thé fact that the final text of the
Rome tonvention a8 distincu from the Draft adopted by the Consultative Assembly,
does not contain anv article dealing with the right to own property L/

1, Ripht to_participate in government

38, The ‘omigsich from the draft Covenant of & prov1sion which would guarantee the
right to pertieipate in government wae oriticized in the Council by the Belgien
repre sentative (E/AO,?/SR 148, page 9), and in the Generel Asserbly by the
repreSentatives of the Byelorueeian SSR A/C 3/SR 291, paragraph 5&), of Poland

(a/c. 3/33 290 paragraph 3), of the Ukrainien SSR (A/C.3/SR. 291, paragraph 8);
the Unlon of Soviot Socialieu Republics (A7GC. 3/SR 289, paragraph 33), and of
Yugoelaviq (a/c. 3/SR 291, paragraph 21),

39, The ‘elegatione of fugoslavia (4/0.3/1.92, page 1) and the Union of Soviet
Socialisd Repuo“los (A/C 3/L 96, page 1) proposed resolutions which contained =Y
speoifio di“eotioa tnat the right to participate in the government should be
included in the dreft Covenex The Yugoelav propoeal provided that the right of
every parson tO"pertrhipete in the government of'the state should be mdded to the
1ist of the righihs o be defined in'the Covenant, The propoeal of the Union of
Soviet Soctaligt Repvblﬂoe was that the Wconomio and Sooial Council should requeet
the Commission on Tlman.Rights in drafting the Covenant to have in mind the
inclusion thersin of a prov rleton guarantesing the right of every citizen to an
opportunity to take part in the govermment of the state.

Lo, 'Speaking with reference to these propoeele the representative of Afghanistan
was in favour of the inclusion in the Covenant of such & provision (A/C.3/SR.291,
paragraph 34), The repreeentotive of Frenoe deolared that the provision dealing

——— -~ g 35 ¢

1/ Tor the text of the Rome Convention see dooument E/CN.k/52k,

Jeoadtn Llas s v
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with the right to participate in public affelrs was a feature of the Yugoelav
proposal which deserved careful study. In his opinion, hdvever, political rights
. proper would have to be included in the  Covenant (A/C.3/SR,305, paragraph 27).
The representative of Greece also wes in favour of the right of every pefson to
participate in the Govermment of his country and was therefore not opposed to the
rights enunciated in the Yugoslev proposal, although he would vote ageinst it
vecause he wished to indicate his preference for another proposel (A/C.3/SR.305,
paragraph 73), The representative of India placed special emphasis on the right
%o partiocipate in the govermment of & state, ¢€lvil liberties and fundamental
freedoms oould exist only wheres people were able to participate'in government by
means of periodic éleotions on the basis of universal and-equal suffrage_
(A/c.3/SR.291, peragraph 50),
41, The representative of the United States of America in the Council had
expressed the hope that the Covenent would supceed in establishing the basic human
rights referred to by the Secretary of State of hile Goverrment at the time of the
adoption of the Unlversal Declaration of Human Rights, Amonglthese basic huﬁan
rights he had included the right of a people to take part in the work of thelr owm
government- (E/AC,7/SR,147, page 16), .
k2, The action taken by the General Assembly on the proposels of the delegations
of the Union of Soviet Socialist Republics and of Yugoslaviae has been described
in docwment E/CN.4/513, peregraph 1k,
15. Right of eeual access to public service
h3. The representative of the Union of Soviet Sociallst Republics in the General
Aeéembly stated that the filrst eighteen artloles of the Covenant were far from
constituting a complete statement of fundemental human rights and freedoms. His
delegation thought thet the Covenent should mention the duty of the stete to
guarantee to every citizen without distinction of race, colour, nationality,
“origin or social class, property, language, religion, sex, etc. the right to hold
any public post in the state and in society (A/C.3/SR.289, paragraph 33), This
view was supported by the representative of Poland who cited the omission of the
right cf citizens to hold any state or public office &as & basic defiolency in the
draft covenant (A/C.3/SR,290, paragraph 3), The repreaenﬁative of the Ukrainian
SSR in the General Assembly noted that none of the eighteen articles conteined a
provision thet states should be governed in acocordance with democratic principles,
It vas not enough to proclaim in the abstract the right to equal status before

' [the law;
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the law; 1t was also nscessary to guarahtee to each cifizen fhe right, inter alia,
to perticipate, in the administration of the stete end to equal opportunities with
his fellow oltizens to ocoupy governmentel positions (A/C 3/5R,291, paragraph 12),
by, Speaking with reference to & proposal of the delegation of the Union of Soviet
Socialist Republics that in drafting the Covenant the Commiseion should have in
mind tha.inolgsion therein of a pr ovieion guaranteeing the right of equal access to
public eervioe>(for the text of this proposal see dooument E/CN.4/527), the Freneh °
representative in the General Assemblv‘thought that 1t would be considered by the
Commission if there were time, or otherwiee it might be the eubJect of a separate
covenant (A/C.3/SR.305, paragraph 28)

ks, The action taken by the Third Committes and by the General Assembly in plenary’
seesion with regard to thls proposal is desoribed in document E/CN.#/513,’
paregraph lh ' |

16, Right to vote

k6, The representative of Greece in the Third Committee felt that the issve
confronting. the Genaral Aesembly we.s olearly above all else & political problem or
rather e problem of political organization end of the interpretation of principles
of law and libverty, Without the most basic of all human rights, among vhich he
included the right to free elections involving a ohoioe of at least two parties, -
the bullding which the United Nations was attempting to evect in the £ield of
human rights would lack a keystone, and there could be no certainty that people
would be enabled to live wnder freedom, lew, and Justice (A/cia/sa 298,

paragraph 26)

W1, Asva baslc defioclency in the draft Covenant, the Polish representative in the
General Aseembly olted the omission of an article dealing with the right of
citizens to elect repreaentatives to all governmental bodies by universal equal
end dircot suffrege end secret vote (A/C,3/8R.290, paragraph 3), The representative
of the Union of Soviet Soclallst Republics in the Generul Assembly stated that the
Covenant should mention the duty of the state to guarantee to every citizen without
dietinotion of race, colour, netionality, origin or social class, property,
language, religion, ®ex, eto. the right to vote in elections on the basis of
universal, equal free, and secret suffrage, Electoral lews based on property,
educational or other qualifications, which limited the partioipation of citizens
in elections to representative bodies must be abolished (A/C.3/SR.289,
paragraph 33).

/48, The Yugoslav
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48, The Y Yugoslav delegetion 13 the General Assembly proposed that the General
Assembly should declde to add to the: 1ist of the rights to be defined in the
Covenant the right of universal and equal suffrage (A/C.3/L.92). A similar proposal
vas made by the representative of the Uaion of Soviet Socialist Republics in the
Third Committee and in plenary session of the General Assembly (A/C.3/L, 96 and
A/1576). .
h9, The aotion taken by the Aseembly on the two resolutions of which these
proposale formed & part 1s deecribed in document E/CN, h/5l3, paragraph lh
‘17 t to_petition national authorities . ‘
50, In mocordance with reseluticn 217 5 \III) of the General Asseubly which had
been transmitted to it by ‘the Economic end Social Council in resolution 191 (VIII)
the Commission considered at its last eession the right of petition whioh the
Assembly hed declared to be ‘an eeeential human right., The CDmmission mey wieh to
refer to the observations of the representative of Cuba in document A/PV .22k,
-18. Right 1o self-determination '
51. The representative of Afghanistan in the General Aeeembly considered that +he
absenoe of ‘en artiele relating to selfwdetermination would not only be moet inJuriouB
to the effeotiveness of the draft Covenant but, eoinciding as 1t did with inclusion

. in the Covenant of a clauee of epplicetion to nen-self-governing territories, ‘would

lead to a future interpretation to the effect that the Third Committee had not
recognized the principle of self—determination es & fundamental human right
(A/c.3/sR.302, paragraphs 23, 2k4), o '
52. The representative of Syria expressed the regret of his delegation at the
omigssion of the right to self-determination from the Covenant, This serious wrong
should bo rodrossed immediatsly, because the right to self-determination was the
first fundamental human right end was essential for the existence of ran as well as
of soclety, The omission of that right from the draft Covenant would make it an
inoomplete instrument (A/C,3/5R.299, paragraph 58),
53. The representative of the Union of Soviet Socialist Republics thought that the
right to self-determination should be guaranteed to every people and nation, He
stated that the States responsible for the administration of the non-self-governing
territories muet help in making that right & fact by acting in accordance with the
principles and purposes of the Charter (4/C.3/SR.289, paregraph 34 and A/PV.317,
paragraph 10), .
54, The omission from the Covenant of an article dealing with the right to
/self-determination
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: ,selfwéetermi% 1on was also oriticized by the represmentatives of the Byelorussian
SSR° (A/c.3/SR.291, psregraph 5k and A/PV.317, paregreph 138); of Po*a:od
(afc.3/8R.290, paraﬁm'nh L and A/PV.317, peregraph €0) &nd of the Ulrn, iuian SSR
_ (A/c,3/:>m291 paragraph 8 ‘&nd A/ev, 317, paragraph 73). L
55. Spesking. with referéncs to the proposal of the delegation of the Union of
Soviet Socielist Republics (A/C 3/L 96) that the Comnmission should ha.ve in mind the
"iinclusim in the: Covenant of an a.rticle recognizing the principle of self—
' )da'bs"minf"*ion the French renresentative consldered that such a question was. not
withio *he competence of the Commission but should be left to the General. Assembly.
55. The actlion teken by the Ge%*w‘ foscmbly -on the proposal cf the Union of"
Soviet Socialist Republics (a/c, 3/,»‘096) has been described in dooumen‘b E/C"I h/513,
paragraph 1k, , :
57. , The delegations of Afgha.nietan &nd Saudi Arabia. submitted & doint proposal to
the Gene"fal Assem‘bly that the Commission on Human Rights should study ways and
R means w 1ica would ensure thn right of peoples end nations to eelf de‘cermination.
This PTOPOSQ\J wag adoo'{:ed ‘oy the General Assembly and now forms section D.of |
‘resoa.ution hel (V) ‘A detelled note on the Afghanistan and Saudi Arebien proposal
and the proceedings of the General Assemhly devoted thereto 18 contained in .
" document E/CN.h4 /5]6 ‘Pursvant to tha Geneyal Assembly resolution and ‘resolution
':':E/19"7 of the Economic and Sooial Council the right of peoples and nations to ,
sell '-detormina.tion hes been pla ced on the provisional a.genda of tha Commission on
um'm R;g‘ibs as item 4 (E/CN, 1+/5l~./Rev 1).

/III, ADEQUACY
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| AND 2, TEALING WITE

L LETE

1. uene 3

58, A number of representatives have siresssd bthe importance, from the point of

view of impiementing %he fovenant, of Arbtilcies 1 end 2.  Most cf the comments oa

the qvestion envieegsd Implementetion at the national lsvel as cnly ons part of

G)

the machinsry for implensniaiion of Yhe Covenanh, the other part being the
iﬁteraationa; measures of inplementabion; bub certain representatives were of the
opinion thet imvlementation of the provisions of % the CorTenan? fell entlrely within
the domestic ju
59, Tas view Thiat laplenentation should be “eft entirsly 4o States parties to

tho Covenent was exoressald in the General Asgexbly by the wuprosentetives of the
Byelorussian SSR (A/0.3/9R.31h, paregraph 17 and A/PV.317, paregraph 13);
Czechoslovakia (A/PT.317, perographs 108-111); Poland (A/C.3/SR.3i4, paragraphs 1k,
15 end 163 and A/Eiogl,, Daragrephs qu6%), ksainian SSE (A/C.3/SR.291,

paragraph 10; A/C.3/8R.30%, paregraph 43; end A/PV.317, pavegrephs 75, 77-78); and
the Unilon of Soviet Socfelist Repudblics (A/C,.2/SR.300, peragrephs 42, %3, kb and
45;..8/C.3/5R,51h, paragraphe 30, 11, 12 and 13, end A/PV.317, paregraphs 21-25).
An accoun’t of these observations is conbained in docurent E/CN.4/530, pavegraph 10.
60, The welevancy of the Tived two ariticles cf the Jovement to the problem of
Iuplenentation wga recognizel ty *the wyerresentaiive of Mexlco 1n the General
Aszemdly, who wegretted that Arbicle I had not been droughtv into the discusslons
of meegures of implemesnbabtlon, besavss *ths obliigabticms which the signatory states

would underiaxe in acgo:

fug that artlcle ~ &id undextake in periect good failth -
vere the crux of the whols embject of fmvlementailon (A/C.3/SR.20L, pavagreph 61).

Lo On the other hsmd, the coptexvion thab implemeniation of the Covensnt was

the sole reg: e High Contracting Partles wans opposad by ths

representative of ths United Siates of Awsrica. In her opinlon, the willingness
of a govermment vo inplament the Covenent within ite om territory In accordance
with Article 1, pavegrsnh I, was inecufficient, since it wes essen®tlol that there
shoﬁld aleo te internationsl masiinery for receiving complaints against alleged
violations of the Covenant (4/0,.3/8R.314, paregreph 20).

62, The action taken by the General Assenbdly on the proposal of the delegation

of the Thion of Soviet Socislist Repubiics to delete from the Covenant Articles 10~
41 dealing wi¥h inbewmational frmismentation end to confine implementstion of the

/Covenant
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Covénent %o national legislative messures has been described in document E/CN.4/
513, paragraph 23. However, although the Assembly rejected this proposal, 1t has
emphasized the importence of implementation on the national level, as 1s evldenced
by paregraph 3 of the preamble of resolution 421 (V), which reads as follows:
"Considering it essential that the Covenant should include provisions
rendering it obligatory for States to promote the implementation of the
humen rights and fundamental freedoms proclaimed in the Covenant and to
take the necessary steps, including legislation, to guarantee to everyone
the.. real opportunity of enjoying those rights and freedoms."
2, Relationslip of the (ovenant to national lew

63. It mey be convenient, in comnexion with the problem of national
implementation, to refer to the question of the relastionship of the Covenant to
national law, ' ' '
64, The representative of Canade in the Council referred to a statement submitted
by the Vorld Jewish Congress (E/C.2/259/Add.l1), which pointed out that the
position taken up in the draft Covenant on the question of the validity of national
‘lew was that national laws were considered invalid in some instances, if contrary
to the Universal Decleration; in others, 17 comtrary to the general principles of
law; ‘in yet others, if wnreasoneble and unnecessary to protect public welfare;
‘ir-some instances they were fully recognized, even if contrary to all fundamental
principles of the Charter or of the Decleravion. In his opinion, if such a
four-fold distinction were intentional, it should be made clear in the text of the
draft Covenant (E/AC.T/SR.148, page 13).
65, The Secretary-General drews the attention of the Commission to the comments
reported above (as well as to the statement of the World Jewish Congress), end to
. the fact that the draft Covenant offers several conflicting solutions to the
problem of the relationship betweea provisions of the Covenant and provisions of
netional law (Articles 3 (3), 6, 8, 9, 11 (1) and (2), 13, 1%, 15 and 16). The
attentior of the Commission is also drawn to the way in which the problem of the
relationship bstween internationel conventional law and national law has been
treated in the Freedom of Association and the Protsction of the Right to Orgenisze
Convention, 1948, Article 8 of which reads as follows: |
"1, In exercising the rights provided for in this Conveﬁticn workers
and employers end their respective orgemizations, like other peraons
or ovgenized collectivities, shall respect the law of the land. _
' - /"2, The law of
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"2, The law of the lend shall not be such as to impair, mor shall 1t de

po applled as to ’impair, the guarantees provided for in this Convention."
The Secretary-General also submits to the Commission the suggestion he mede %o
the General Assembly that it might consider the advisability of Including in the
draft Covenant a declaratory statement that the obaservance of the obligations

coitained in the Covenant "ghall be a matter of international concern,”
(A/C.3/534, parsgraphs 9 end 10),

/IV. ADEQUACY
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IV, ADBQIIACY OF ©J8 TIRET EICHIEEN ARTICIES OF ’"HE COVEMANT
g} ~"OTEC"" ’I‘E‘E RIGATS T0 WHICH THEY RELATE
Procuble !

Drafting ohango o
66. At'ben'bion is drawn to the fact thabt in the woorribie the verb "recognize"
is used twice in the {hird nperegrapvi recoe 1zing tned the rights and

froedon "'eor‘j_;._‘so..e " (8/L.68, peragraph 13). I% is suggesied that the

vresent participle “"recognizing' be roplaced by the word "reaffirming”.
Articis L1, paregraph 1

A

The inclusion of %he words "within its territory”

67. The repressatative of France in the Council expressed the view that it was
rot necessery to add *ze words "witain 1ts territory® to the words “"subJect to
148 Juriediotion,” in Article 1, paragraph 1, as the provision might be
interpreted as =2llowing & State to evade lte dutiss towards its natiocnals
ebroad (B/8C.7/SR.147, pege 18).

Relationship to other arsicles in thie Covenant

68. Comparing Ariicles 1 and 17 the Belgian representative in the Council
pointed out thetv they overiepped to a cortain exitent, especlally If paregraph 1
of Ariticle 1L were ltaken in conjunction vith paragraph 2 of the same exrticle,
Although paragreph 1 might go beyond the natiocnal legislatlon of any given State,
raregrarh 2 imredlstely strelghiened out th: pesition by providing that States
wourd in due courze unleriteke to adont legisletlion and other weasures to cover
guch cases, Articie 17, providiag for equality before the law, appeerxed to go
beyond tix scope of Articie 1, paragraphr 1, since equallly before the law included
equality in regord to obligations under the law « in other words, equality of
legel staius, & proviso not cenivaednsd in Article i, On the other hend, Article 1,
puregrenh 2 cppsorsd O suggest thet the righte muzt be emdodied In the law
before they could be onsured, He suggested thet elther Article 1 merely
dapliceted whay was contained in Axticle 17, iIn waich case 1t was superfluous,

cr 1t added sousthing %o the provisions of Article 17, in which case it would

he well Yo gspecily what it was thet wes olded. It wes essentisl that tle

vxact scope cf Aviicle 1 should be mede qulie clear, sinco it govermed the entire
drafy Covenans (B/aC.7/32.1k8, poges 6.7), The rvoprecentetive of Cenede in the
Council aseociated hinself with the concern expressed by the Relglan

/representative
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representat*ve about the velationahip between Article 1, paragraps 1 and
Article lT,'*hi.h were so similar in wording ae to meke it uncertain whether
or not tix ey had a different conno’ca‘oio"lc Be himself vas of the opiaton that
Axrticle l paragreph 1 related to the obligation of States to enswre the rights
defined in the Covenent, whereas Article 17 referred, not to the Covenant, but
to the broader obmcept of protection under lew (E/AC.T/SR,148, pages 13 and 14),
69, The Secretery-Generel draws the attention of the Commission to ths
fblioﬁing ohsexvation which he submitted to the General Assembly. The Secretary-
General suggested to the General Assembly that it may wish to consider whether
the anti-discriminatory rrovisions of the Covenant (Article 1, paragrapa 1 and
Article 17) should not be strengthened by the addition of a‘frpvision to the
effect that the States parties to the Covensnt underteke not to lend the
asgistance of their Judicial, executive and administratlve organs;for the
purpose of enforcing or practising discriminetion (A/C.3/534, paragraph 7)..
Drafting changes _ .
70, The Secretariat wishes to draw ettention to two drafting poliants:
(a) The English text of the paragraph speaks of "Bach State Party hereto,"
whereas the Frenchuses the plural "Les Hautes Parties contractantes,” If
the French vere to be adjusted to the English, it might read: "Chacun
des Etats contractange s'engage & ..." (E/L.68, paregreph 16).
() It may be thought desirable to replace the words "without distinction
of any kind, such as race ,,." by the words "without distinciion of any kind,
such as to race ..." (cf. Articles 1 (3), 13 (1) (v), 55 (c¢) end 7% 7c) of
the Charter of the United Netions (E/L.68, paragraph 17).
Article 1, paragraph 2 ‘ '
National legislation

Tl. The reoprosentative of Yemen in the Genersl Aspernbly considered that the
provision called for certein reservations end that 1t was necessary %o make
clear that a State could teke the steps stipulated, rrovided that} in so doing,
it did not offend the religious beliefs of the inhebitants of its texrritory or.
run counter to the provisiors of its national legislation. He.pointea out,

by way of exemple, that the adoption of Articles 13 and 17 would ralse great
difficulitiss for the Arab- countries, the legislation of which vas largely
religious in origin; Article l? did not teke into consideration the differences'
between the laws of the various countries, in particular with rega“d o

/marriage,
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marriage, divorce and inheritence. Such differences of leglslation, he went
on, occurred betveen Europeen countries as well as beitween Western and the
Arsb cowntries. After citing a number of examples of differences In various
national legislations, partioularly in the matter of criminal law; he seld
that in any State the laws mst evolve rvaturally and any amvnments that might
be made must originate in the State itself emd not from a forelgn and
oxternal sources, It would be impossidle Yo force a State to abandon traditional
leglslation which it hed apﬂlied for centuries end which was known té bYe in

' coni‘ormity‘with the aspirationa and needs of the people (A/C 3/SR 290,
paregraphs 62 aad 63).

The_inclusion of the words "yithin & reasonsble time"

T2, Comments were mede, both in the General Assem‘al.,r and the Goxmcil on the

inclusion iIn Article 1, peregreph 2 of the words yithin e reasonsble time,"

The United Kingdom repre:zcntatives in the General Assembly end the Council
pointed out that such reasorable time might well extend, in the case of s0me
States, for years, and the provision reant in fact that the date on which the
Covenant showld take effect within their territories was left at the dieoretion
of the States. This might render the whole effect of accession meaningless ’
for States might become paritles to the Covenant and yet deny *+» persons within
their Jurisdictlon the enjoyment of & nusmber of rights without violating the
Covenant, which was wholly improper and undesireble. It vas a ge*\eral rvle of
international law that a State on becoming a par'by to an in’ce rnational agreement
was bound to give effect to that agreement in toto from the moment of 1ts
accession, There might have been a small number of compevatively insiynificant
cases in which that general fule ‘had been disregar&ed and a similay paragraph
included in Intermational agreemsnts. Human rights , however, were in a different
cetegory. The view of the Government of the United Kingdom was that the
Covenant came into effect within a State as soon as that State had ratified 1t,
It was pointed out that the United Kingdom representative oz the Comzission

on Oumen Rights had proposed that special reservation might be made 'by Sta:tes,
on ratificé.tion, in respect of individual rolnuts on which they would be unable .
to change their domestic law for any considerable time, dut that suggestion
had been rejected by a large majority in the Com,ssion (A/C 3/SR 288, |
paragraph 19 end E/AC.7/SR.148, peges 5"6,) 'I‘he Ca.nadian reprosentative in the

~[Council,
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Council, sharing the concern of the United Kingdor representetive on this
point; stated thet his delegation took the view it had taken when the same
broblé’in hed erisen in connexion with the Comvention for the Sui:pression of the
“Pyaffic in Persons and of the Exploitation of the Prostituion of Others,
nawe ly, thét States which were able to caerry out the obligations entalled should
sign the instrument, and that those that were not sc able should weit until they
were (E/AC.T/SR.148, page 14). The representative of the Netherlends, speaking
on the same problen in the General Assembly, considered that 1t was cepable of
’ leading to sbuse, end that he preferred a precise time 1linit of ome or two
years. Nevertheless, he observed, Article 38 peered to constitute & palliative,
" sinoe 1t entitled any State party to the Covenant to see to 1t that the other
" parties fulfilled their obligetions; end, if they did not, to address &
complaint to the State in question; and, if the matter were not adjusted to
the satisfaction of both parties, to refer it to the Human Rights Committee.
In his opinion, there was thus a measwre of supervision which should enable the
expression "reasonsble tirme" to be applied "in an equally reasonable manmer’
(A/C.3/SR.290, peregraph 23). The representetive of France in the Council also
observed that the "high authority" (Humen Rights Cormittee) would have to sey
whether the time-limit provided for in the provision for giving effect to-the
rights in the Covenant wes reasonsble or not (E/AC.T/SR.148, page 16), On the
“other hend, the representative of Pakistan in the Council thought that the
criticism by the representative of the Uhited Kingdom of the phrase "reasoneble
time"_ vwas all the more astonishing since the parese recurred frequently in
Ei:zglish law., He contended thet the whole law of negligence in that country
was based on the standard of care which’might be exercised by a "reasonable"
man. Admittedly there wes no such person but the fictlon was a valuable
yerdstick and could not be rejected &s being meaningless in law (E/AC.T/SR.1L48,
page 11)..

Dyrafting changes
73. The Secretariat wishes to drew the attention of the Commission to the
presenj; vording of the French text of this paragraph, which does not conform
to the English,ﬁand, the language of which, furthermore, mey be improved,
The following f};ording for the French text 1s suggested:

"Les_BHeutes Parties Contraotentes s’engegent [chacun des Etats
contracta.nts ;as'emgage?J au cas ou les mesures d'ordre legisletif ou autre; i

/propres
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~ propres & donner effet sux droits reconmis dens le présent Pacte, ne

. seralent pas prévues dens les dispositions déJd en vigueur, a prendre de

tel 88 _Uosures dans un del&i relsoxable, en accord avec leurs procedures

. constitutionnalWes et avec les dispositions dn present Pacte,”

e /E/Lq68 paregrapl 18\

‘ ”Article 1, peragrerh 3 (a) o L

A-‘ Vjolation of the Covenent, by officials actl ngﬁin good faith

.7h.k The Ind;an representativa in the Council, refe"riug o) the_fact:that what

N tha,Covenant att smpted to do was.to.fuse d1fferent systems of criminal and
‘giz;l lew inbo one single document,.commented that that wes all the more difficult,
because the differences in legislatlon often reflected differences In economic
and BOGl&l structure , He consldered that what would be only right in one
country could be A3 erly inapplicable In another.. Speeking with special i
reference 1o tde provisions of Article.l, paragraph 3 (a), he pointed out:thet
.1n e 1arge ,ovntrv dike India where thens sag only a very small police compared
Yo, the total poau1a+icr, ’he strict appiication of such a; clause in cases when

-.officials had acued in good falth would serlously hamper the course -of Justice
a.nd the adm.gnm ation as a m,aole{’:;(E/AG.?A/SR.1M9,._ rages 6-T). :
Article 1, paragrwph 3 (1)

ANatu~e of autnority adjudicating on claim for remedy for violatign of the
Covenant

75, The’ represeﬁtative'of Cébada in +the CﬂunciJ fel+ thet eference to political
or edmintsirative authorities in the provnsion was inohpedient (E,AC Y/BR ¢h8
pege 14), The regvesentatlve of New Zea‘and in the General Assemb*y expressed
his belief that 1t would be advisable to meke it clear in paragraph 3 (b) that
there must be a guaranitee of the independenoe of the auahorities deciding )
-whether & vemedy should be gramted, Fe considersd that the text, although f
perhaps broader than that of the original article (fifth session), was much
weaker, In that 1t autherized arbitrary ection by political or administrative
authorities, whesn ‘a olaim for *ﬂﬂ“i) »os mede . It vas uaseaiial that, whatevei
themature of the tribun wel, itg indepeﬂdﬁxce should be secured (A/C 3/93 290,
peragraph 36), .
Drafting changes

76, The:Sccreteyiat drews attsation to ths Following drafting po;nts._ﬂM

- {a) The first iine in the Frenmch toxt might be chenged 80 &8 0 Tead

/”gpacun
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"Chacun des Etats contractants s'engege ..." (See paragraph T3 above

for s gimilar suggestion).
(p) The French text does not follow the English and mey be reworded as
follows: o

"(b) A guarantir & toute personne exercant un tel recours la

détermination de ses droits par les autorités compé tentes

politiques, edministratives, ou judiciamires,"  (E/L.68, paragraph 21)

Article 1, paragraph 3 (c)

Drafting changes

T7. The Secretariat suggests for consideration whether it may be desirable to
omit the word "the" in the English text, since otherwise the sub-paragreph is
open to the possible interpretation that the competent authorities which in
each individual case shall enforce & remedy must be the same as the compstent
authorities which, under sub-paragraph (b) have determined the existence of &
right to that remedy (E/L.68, paragraph 22).
78, The Secretariat alsd suggests the following rewording for the French text,
which does not follow thé English;

"(c) A garantir l'exécutlon par les autorités compstentes de toute

décision reconnaissant le bien-fond€ d'un tel recours," (B/L.68,
paxagraph 21)
Article 2
Fmergency povers - right of derogation from certaln articles
79. The representetive of Belgium in the Council referred to the fact that
Article 2 dealt with permissible derogations from the obligations assumed under

the Covenant, in the event of emergency or public disaster., Yet in the second
paragraph there were set out a number of provisions +to which no derogation wasg
admissib;e, even in such circumstances. The scope of those provisions was
extremely wide, and there were maﬁy acts which a State might be forced to resnrt.
to in wer time, 1f it were to survive threats to life by suppressing risings
organized by fifthe-columnists; attacks on personal liberty by the more or less
arbltrary arrest of enemy aliens; restrictions on freedom of opinion and
expression to prevent propagenda likely to assist the enemy, etc. He thought
that the opposite procedure might heve been followed, and a list given of the
cages where derogation or suspension of the Covenant was permissible. Such a

list would necessarily be somevhat erbitrary, both in itself and because of the

[varying
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varying interpretations which would be placed on 1%; 1ts drafting would also.
prove virtually impossible in view of the differences in the lgvel of legal and
politidal development in the various countries, Tﬁé Belglien delegation
therefore felt that the principle laid down in Article 2 should allow of ng
exceptidns, since exceptions of that nature could only have the effect of
paralyzing honest Governments during en emergency, fwhile others snapped their
fingers at their obligations." Since thé‘safeguaréiﬁg of humen rights would
be particularly’neoeésary'in'caseWOf disturbanée, i# vas important to provide
additional guarantees by def'ining a sitrict procedure for ceses c¢f derogation,
In that connexlon, peragraph 3 of the article was unsatisfactory. A derogation
from the Covenant was in fact a case of non-application, and therefore referred
to its implementation. Henoe,'the Human Rights Committee or some other suprems
authority should take up every specific case and examine it, as far as possible
by summary procedure, He felt that any State should be required to put before
such an auwthority all the circumstances which had led it to suspend the guarantes
of such and such a right, énd the body in question would decide whether the
derogation or suspension was legitiméte (E/AC.?/SR.lMB, pages 7 to 8 and
E/AC.T/SR.150, page 8).
80, The reyresentative of Mexico in the Council expressed the opinion that in
Article 2 1t should be a question not of devogation 5ut of suspension of thé
stipulated guarantees, The possibility of derogétion should be qualified; while
it might he admié"fble, in cases of exceptional danger or emergency, for a State
to refuse certain guarantees to individuals on account of their politicel or
other opinions, it was inadmissible that it should dd so for reasons of race,
56X, colour or religion., EHence, some distinction must be esteblished between
the verious motives for discrimination (B/AC.T/SR.149, page 9).
81, The Secfetary-General wishes to place before the Commission for its
consideration the observation made by him in connexion with this article to the
General Assembly, It was svggested that the Genersl Assembly might wish to
consider vhether part of the antiediscriminatory provisions of the Covenant at
present contained in Article 1, paragraph 1 and Article 17 should not be
enumerated among those provisions of the Covenant. frow which no derogation mey
be made under Article 2 (Article 2, paragraph 2 of the draft Covenent)., It was
polnted out that it has been submitted that while a state of emsrgency or public
disaster mey maeke 14 necessary 1o meke distinctions as to natlonality, or
/political
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politicel. or other opinion, such & eituation would not be & reason for
distinction as to race, colour, sex or religion (A/C,3/53h, paragraph 8).
"Article 2, -paragraph 1

Drafting changes
82, The Secretariet draws the attention of the Commission to the fact that the
French toxt of this paragraph as at present drafted does not follow and is
less clear than the English, The paragraph could.be reworded as follows:
3 ~ "En ces de danger exceptionnel, officiellement procleme par les
| ,euporites [compétentes7 ou en cas de calamité publique, 1'Etat peut
‘pfendre, dens la stricte mesure ou la situation l'exige, des mesures

A_derogeant g_geg obligations decoulant du ler paragreph de 1l'Article 1 et
| de le 2e partie du présent Pacte,' (E/L 68, paragraph 25)
1t zey also ba desirable in the paragraph to substitute "A State Party"
and "tout Etet partie au Pacte" respectively, for "a State" and- "l'Etat"
(E/1.68, paragraph 26)
Article 2, paragraeph 2

Scops of permltted derogetions
83. The representative of India in the Council pointed out that Article 2
allowed no derogation from the provisions of Article 3 and asked what were Indiar

or any other authorities to do whem they had no alternative but to proclaim
martial lav and do their utmost "to stop bloody riots" (E/AC.T/5R.149, page 7).
8l, The representative of Czechoslovakia in the General Assembly drew attention
to & provision in Article 2, paragraph 2 which referred to "derogation vhich is
otherwiée incompatible with international law". The expression wae vague and
unsatisfactorys in no part of the Covenant was the character of the standards of
intefnafionel law clearly»stated. Coneiaering the dilvergence of vievs existing -
in the mattar of propérty for example - between the sociallst end capitelistio
states, it would be better in those circumstences to state clearly what was
meent by intexnational lew (A/C.3/SR.290, paragreph 14).

Drafting changes |

85, Other comments relating to this paragraph by Mexico in the Economic and

Social Council and by the Secretary-General will be found in paragraphs 80 and

81 above. As regards its drafting the Secretariat wishes to point out that the

English text of the paragraph uses the expression "this provision", twice,

whereas the French text reads "la disposition precedente"”. It mey be desireble
/to chenge
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to change one of the two expressions so as to make them uniform, perhaps by
adypting in the English text the ekpression “under the foregoing provision” in
the firet sentence and the expression "under that provision” in the second s
sentence. (E/L.68, paragraph 29),

_Article 2, paragraph 3

Obligation to submit t0 the Secretary-General reasons for derogation

86, The New Zesaland represenmative in the General Assembly pointed out that
‘Artiole 2 no longer contained a provieion that States avalling themselves of the
right of aerogation.should keep the Secretaery-General of the United Nations
informed of the measures enacted to that end end the reasons therefor, He
: cqns;@ered:thaﬁ it would be advisable to re-esteblish that text, for the States
“ parties t0 the Cdvenant should'étate the reasons Whioh had led them to take
.SUch a serious step A/C 3/SR 290, paragraph 38) =
Article 3, paragraph 1 e L T

Scope of guarantee of right to life

87, The obJection raised by the French representative on the Council to the
addition of a first clause in Article 3 was thet it introduced an idea of .
doubtful legel valldity before the second paragraph which, he. deolared, was
_quite sufficient in 1tself (E/AC.T/8R. 11;(, page 18).

88, The first paragraph of Article 3, which states that "Everyone 's right to
life shall be protected by lew", was included among those provisions of the
K _draft Covenant which, in the opinion of the rep“esentative of the United Kimgdom
,.:1n the General Assembly, contained a definition which wasg excessively vague

: A/C 3/SR.288, paragreph 1k),

89, The representative of Lebanon in the General Assembly thought 1t would be
dangerous 1o meke the inclusion or exclusion of certain rights dependent on
whether or not those rights were fundemental, Such rights might be fundamental
for soms and not for others, or unnecessary today and essentilal tomorrow. In nis
opinion, the Covenant should not include only those rights which the members of
the United Nations already considered themselves able to observe. Everyone

; The provision referred to read as follows: o
: "Any State party hereto availing itself of this right of derogation shall
inform the Secretary-General of the United Nations fully of the measures
which it hag thus enacted and the reasons therefor, It shall also inform
him as and when such messures cease to operate and the provisions of Part II
of the Covenant are being fully executed" (E/1371).

/agreed,



B/CN 4 /528
Page 33

agreed for example, that the right to life was fundamental and that no one had
the riglls to life was fundegental and that no one had ‘the right to take the

life of another person; but when an individual died of starvation, society no
longer maintained that a fundanantal right had been violated., Hence the topic
lent itself to subtle and, he thought, dangerous distinctions (A/C.3/S5R.289,
paragraph 13).

90. In the General Assenbly the representatives of the Ukrainien Soviet
Socialist Republic (A/C.3/SR.298, paragraph 51) and Union of Soviet Socialist
Republics (A/C.3/SR.297, paragreph 54) stressed the inadequecy of Article 3 as
1t stood in the draft Covenant. They contended thet the mere affirmation of the
right to life wes inadequate aﬁg eyen meaningless, unless it wes supplemented by
a guarantee of the right to subsistehce - the right te work and receive & wage,
the right to social security, leisure, and culture (A/C.3/SR. 289, paragraph 32),

Drafting chenges

91. The Secrstarlat wighes to draw attention to the divergence in drafting
between the English and French texts of paregraph 1. The English text of the
paragraph providea that everyone 8 right to life shall be protected by law,
wherees the French text declares that "tout individu a droit a la vie" and then
goes on to provide that "Ce droit sera protege par la loi". If the French text
. were to be brought into closer conforndty with the Englisl, 1t might perhaps
reed as follows: ‘Le droit de chacun a la vie sera protege per la loi'

(B/5.68, paragraph 31)

Article 3, paragraph 2

Limitetions on right to life

92. In the opinion of the representative of New Zealand in the General Assembly
paregraphs 2 and 3 of Article 3 d1d not sufficiently define the circumstances in
.which the death penaltylmight be imposed. The term "self-defence"” was singled
out for special criticism. As ;ﬁ stood, he contended, it would seem that
individual self-defence only vas contemplated. He would prefer, however, a clear
reference to collective self-defence in the event of war (A/C,3/SR,290,
paragreph 39); The drafting lacunee in Article 3 were also criticised by the
representative of Urugway in the General Assembly. He stated that peragraph 2 of
Article 3 should contain among the limitations on the prohibition ageinst the
. teking of life such instances as neceééity, and obedlence to superior authority,
and other exceptions which he pointed out were included ih almost all criminal

codes, On the other hand, he contended that the faulty drafting of‘Article 3 lay
in the
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in the fect thet an 7% hed been made to use a method more appropriate to
netional legislation. (A/C 3/SR.291, paragraph 37).
Article 3, peragraph 3 o -
- Cepitel punishment : y
93. Parasgraph 3 of Article 3 ccntemplatea the continued existence of capital
punishuent but it declares that this punishrent may be imposed only as & penalty
for the most serious crimes. The Brazilien representative in the Genersl Assembly
suggested that Article 3 should be supplemented by & new paragraph ebolishing the
sentence of capital punishment for political offences except where required for
reagons of nationsl defence (A/c.3/SR, 289) paragraph 25).
Article 3, parsgraph L , :
Amnesty, pardon and commutetion of death sentence
ok, The vagueness of the drefting of Article 3 'was criticised by the .
represertative of Ethiopia in the General Assembly in his comments on
paragraph»k‘ . He felt that .ammesty, pardor or commutation of the death sentence
shouldJﬁﬁ grented not. in "all cases", as the draft Covenant envisages, but only
"so far as possible".(A/C:.3/SR\291, peregreph 66)
Article LJEPS S '
o Inolusion of_provision rolating to medical experimentation
95. In reply to a question posed by: the Belgian representative in the Council
about the attitude of the World Jealth Organization to Article 4 the | N
representative of the Secretery-General stated that the draft of the Covenant .
prepered in 1949, which hed contained a provision that no one should be’ subaected
to any form of mubilzbion or medicel or scilentific experimentetion against his
will, had been submitted to the World Heelth Organization. That Organization
hadﬂédvised the Commisslon not to include such en article, as the right would be
edequetely protected by an article drafted in the same terms a8 Article 5 of the
Universal Declaration of Human Rights (E/AC.T/SR.148, peges 11-12) The
representative of India, speaking in the Council, égreed with this view and
thought that the adoption of the second sentence, redundant in itself, might even
hamper the work of the World Health Orgenizaetion (E/AC.7/SR.1k9, page 7).
9. The fears of the World Health Organization that the adoption of euch
provisicns might lead to complicetions énd impede gehvifie medicel péogress were
repeated by the representative . of Yeémen .in the Genoral Assembly who sdded that
in its pre >pent form Article U implicitly condemmed modern scientific methods for
the inve:'igetion of corime (A/C.3/SR.290, paragreph 64), o

97. The representative of Belgium in the Council felt that the present wording of
/Article 4
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Article 4 was by no mesns satisfactory and required recasting. He was uncertain
of +he meaning to be givea %o the phrase "medical or scientific experimentation”,
and thought that a wide interpretation of %the parase might open the door to
practices like euthanasia, which would cffen? the susceptibilities of the majority o
of nations. He asked whether individuvals in all circumsiarces were to be
enthorized to svbmit, cof their own free will, to medical or sciemtific experiments
calculated Lo involve hodlly risk, It should be noted thal even where a surglcal
operation vas necesaary. or desiraeble, the consent of the patlent was normally
required, alithough a porson might be sublected agalnst Lls will to trealmsnt
nocessary for safeguarding the public health, For these reesons the article
should contaln & speciflec guarentee of the right to physicel invegrity
(E/AC.T/SR,143; pege 8),

98. If it is desired to retain reference to medical or scilentific
exrerimentation, the Secretariat wishes to draw the attentior of the Commission
to valuable 2Judiclal statements on the permisaible extent of such experimentation
vhick are contained in the Judgments of military and national trlbunals in
soveral war crimes trials, In particuler, the Comnission may wish to teke into
soeount the relevent Judicial opinion whilch has been evolved in the judgments of
the Supreme National Tribunal of Poland and a United States Military Tridunal,
Nurrberg, in the trials of persons charged with offences involving 1llégal
medical and scientific expsrimentetion (A/C.3/534, paragraph 13).

Avplication of article 4 to medical “treatmen:”

§%9. At its second sepsion in Leke Success in Deceuwber 1950 the International
Group of Experts on the Prevention of Crime and the Treatusnt of Offenders
exanined the provisions of the Draft Invernational Covenent on Iuman Rights‘
ralating to the detention of aduvlie prior to sentence, end has suggested certain
modifications to Article %, The text of this article as recommended by the
Intexrnational Group of Experis yeeds as follows:

"No cme shell be subjected to toriture or to cruel, inhumen or degrading
treatignt or punisinent, In particular, no one shall be sublected against
his will to medloal or sclentific ireatmeni or experimentation where such
Gtreatient or exporimentation is not required by hle state of physical or
mental health,”

The Uronp considered that the introduction of the word "treatment" before the
woxi. "experimenbtation” would emrhasize more cleerly the necessity of prohibiting

/the use of
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the use of certain methods of examination during criminal procsedings, such as
‘examination of the accused while undervthe influence of drugs, which the Group
considered to be contrary to the dignity of the human person.l/ CE/CN.h/523,
‘paragreph 5), ‘ ’ '
100, Finally, the Group considered that on the occasion of the signature of the
Covenant, the various signatory States should be .asked to establish a specilal
new offence, viz. the use of torture to obtain confessions or stetements,
wvhethsy in writing or verbally, from & yperson charged with an offence, GStates
should be recommsnded to imstitute this as a special offence subject to severe
penalties.gf Such & special new offence would be & development of ths principle
affirmed in Article 4 of the draft Covenant on Humen Rights; it should be noted
that its scope, like that of Article L4, would go beyond the detention of persons
prior to sentence since its alm would be the protection of all accused persons,
whether held in custody or left at large. (E/CN.4/523, paragraph 9).

. S1ope of prohibition of servitude and forced labour
101, The repfesentative of the Byelorussian Soviet Social Republic in the
Ceneral Assembly considered that, although it had been carefully drafted, in
reality the whole effect of Article 5 was stultified, because the dfaft Covenant
failed to meke & solemn declaration of such complementary rights as the right to

werk and to receive sufficient payment‘ﬁo meintain an adequate standard of
living, In his view, persons who depended for their livelihood on their ability
to work might be compelled, in the absence of such complementary provisions to
place themselves in sexvitude (A/C.3ASR.291, paragraph 53).

102, In the opinion of the repreaehtgtive of the United Kingdom in the Council,
Article 5 furnished e good example of the satisfactory results to be obtained
from an obJjective and analytical approach in the drafting of the Covenant, He
approved the carsfully defined conception of compulsory lebour and also the
equally careful definition of the exceptions to the rights enunciated in the
Article (E/AC.7/SR,148, page 6).

1/ Paragraph 30 of the report (E/CN.5/231).
2/ Paragraph 35 of report (E/CN.5/231).

/Drefting
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pfafting changes

 103. The Secretary=-Genszal draws the attention of the Commissiou %o the fact that
Article 5 ig the only article of the Covenant which has - a complicated structure -
of sub~-sub~paragraphe, This could be avolded by making paragraph 3 a separate
article in wiich the sub-paragraphs now marked (a), (b) and (c¢) would become
paragraphs 1, 2 and 3. If such a change 1z made, 1t would be preferabie to have
- the second paragraph (now sub-paragraph (b)) commencs as follows: "Nothing in
this ariicls shall preclude.,.”" (B/L.68, pavagrerh bh), '

Article 5, parvegraph 3 (b)
-Drafting changen

104k, Since the term “hard labour" is én expression embodied in the legislation of
meny countries, there seems to be no sufficlent reason for reteining the inverted
commas .at present enclosing the words in sub-paragrephs (b) and (c¢) (i) of
- paragreph 3 of Article 5 (E/L.68, paragraph 43).
105, The Secrevary-General suggests ‘that paragreph 3 (b of this article should be
redrafted so ag to make 1t cleay that what is intended is that only those persons
who have been sentenced to imprlisonment with haixd labour, in couniyies where such
a punighment may ve imposed, may be required to perform such hard labour. It ls
though' that the paragreph may be reworded as follows: -
"The preceding sub-paregraph shall nolb be deemed to precinde, in

countrics vhers 1t 1s lawful for a court to mnpose on any pe-vion guiity

of a crimo a seatence of lmprisonment with hard labovr, the infliction

of such penally by a lawful authority pursvant to the sentence of a

competent covrt,”
Article 5, paragraph 3 (c) (11)

Alternative ompuleory national service

106. Paragraph .3 of this Article defines the torm forced or compaleory labour as
not Inclvding any service of a military character or, in the casé of consclentious
obJectors, service exacted in virtue of laws requiring compuleoﬁf national -
service. The Brazilian representative in the General Assembly pointed out that
this provision mele no mefition of compulecry nstionsl ssrvice whiuh wlght be
required of women in.the interests of national defence (A/C.3/SR.289, paregraph 26).
This provision was rogarded by the representative of New Zealand I the General
Assembly s conta*ning restriot‘ve wording which might have the effect of
depriving couscie: cioua ob360uors of »rotection unier the Covanant (A/C 3/SR 290,

h 40
paragraph 40), Jizticle 5,
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Article 5, paragraph 3 (e} (111)

Service exacted in times of emergency
107. The representative of the Byelorussian SSR in the General Assembly felt that
the effect of Article % as a whole was likely to be cancelled by sub-paragraph
(111) of paragraph 3 (c) which excepted from the term "forced or compulsory labour”

"iny service exacted in cases of emergency or calamity threatening
the 1ife or well-being of a commumnity." (4/C.3/SR.291, paragraph 53)
Article 5, paragraph 3 (¢} (iv)
Sbgge of phrase "normal civic obligaetions"
108, The representative of Pakistan in the Council stated that there were parts of
Article 5, whose drafting the representative hed found satisfactory (see above, |

paragraph 102), which were open to the same criticisms of feulty drafting as had
been levelled at the articles by the British representative. The term "part of
normel civic obligations" in paragraph 3 (c) (iv) wee an example of such vegueness,
for 1t was wncertain how "normal civic obligations" could be defined
internetionally., He mentionel this expression not because he wished it %o be
expressly defined in the Covenant but because he hoped to show thet it was .
impossible to define every tevrmn end that posterity should be left to determine thé
precise application of the erticles (E/AC.T/SR.148, page 10).

Article 6, paragreph 1

Meening of texrm "arbitrary”
109, In the opinion of the representative of the United Kingdom in the General
Assembly, Article 6 as it stood was inadequately drafted., Repeating the objections

to the term "arbitrary arrest or detention”" made by the representative of the
United Kingdom on the Commission in its comments on the draft Covenant (E/L.68,
peragraph 46), he declared that previous discussions by the Third Committee and
the Commission about the exact meaning of the word "arbitrary" had made it evident
that that word was open to a variety of interpretations., He contended that the
ldanger ol using this word in the Covenant lay in the fact that 1t could nof be
| confidently asserted that 1t means more then merely "in accordance with the law".
Describing = hypothetical cagse brought before the proposed Human Rights Comﬁittee
the representative of the United Kingdom declared that, if a State party to the
Covenent which was accused of having "arbitrarily” deprived a person of his
liberty were to (c”emd 1ts actlon before the Committee on the ground that the
act complained of hed been performed in accordence with the law and was therefore
/not arbitrary,
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not’ arvitrany, the Committee, “In hie opinion, might very well find thet the state
‘doncerned hed not been guilty of violat ng rticle 6 Such en interpretation,
which wou'ld hot be Ineimissible so long as the word arbitrary wag retained
Without furﬁher'definition, el ecarcely provide en effective safeguard of the
liberty of the peraon. (d/c. 3/SR 288, ‘paragraph lh and E/AC 7/SR 148, pages he5),
THe Tobesstty Thbr a' uefinition of the tem' "arbitrery arvest’ or for uaing a less
Yagite and’ “UHceTta in exyreeeion wes aleo emphaeized by ‘the Canadian
reprodetitative’ 1h the Economic.and Secial Council (E/Ac Y/SR 1&8, page 13) and by
‘the Pepresentetive of New Zealend in the General Assembly (A/C. 3/9R, 250,
paregraph ¥1)0
110, The’ repreeeetative of Leoanon in the General Assembly agreed with the
criticisme by the'representétive of the Uhited Kingdom of the werd'"arbitrary"
‘Altheugh he conCede& ¥hat “the teim might be appropriate in the Declaration, he
thought that 1t would Introduce en element of dangerous uneerteinty inxo “the
Covenant (A/C.3/8R.289, paragraph 7) ‘The representative of Yemen in the General
AdBembly also' thought that the “ord ”arbitrary" as used 1n Article 6 seemed to be
Irexact; since the adjective merely meant coutﬂavy to the 1ew, an act would cease,
in ‘his view," £5 e aroitra*y, eolely because the state premulgated a law
Justifying 11; (A/C 3/SR 290, pamgraph 65)
111} “the vaguenees “of the phraee arbitrery arreet" wag noted by the
repregentative of Pakieten in the Gounell where ne poiﬂted out that ‘because
erbltrary action was sny sction not Justifiadble by law the term had a purely
relative meaning. He thoaght however, that it wouli be easy to define tbe
expreeeion by reference to nationel coeetitutione 1n which 1t was used (E/AC.?/
BR.1L8, pegs 109,
112, The representatlve of the Philiprines in the General Aseembly 414 not shere
the anxiety eypreeeed by many of the delegatee over the 1nadequacy of the
dbrinition of “arbitre a"rest"‘) He «ae of the opinion that the term could only
be" interpre%ed in the l*gh+ of evch trei* ionel eafeguarde of personal liberty as
& normaily cohstithted part of the 1aw of maﬁy of the countriee who were. membera
of the Wilted Nations, The eafeguaris %o which he referred were the guerantee to
& faiy end - impartiﬁl trial, tﬁe right to be presumed 1nnooent until proved guilty
according to laW, the ight to legal advice and the aesistance of counsel, the
prohibition againet retroﬂct‘ve criminal offences and t right to refuse to give
861f=incriminating ‘evidence or 4o confess guilt (A/C 3/835291, paragraphe 16, 17).
/113. The
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113. The representative of the United States of America in the Economic and Social
Cotmeil alsc found mo aifffculty with the word "arbitrery". In his opinion the
‘eriticism of this word wes whjustifiéd, because 1t hed been shown in the. .
d18cussions 1n the Counicil that the word was perfectly well understood end was
unlikbly to be'misinterpreted (E/AC.7/SR.153, pege 15). ‘

114 At its ‘meeting at Lake Success in December.1950 the Intemational: Group of
Experts on the Prevention of Crime and the Treatment of Offenders suggested that
except In cases of an arrest flagramte delicto:it should not be pessible to make

énér arrest without the warrent or order of a Judicial authorityé/ » The Group

proposed: the 4nsertion 'in Artiele 6 of a new sub~-paragraph which would define more

clearly the expression "arbitrary arrest.” The provision would reaed as follows:
17~ bis, Any arrest mhde without judicial authority except-.in cages of
flagrante delictoshall be considered as ar‘bi‘bmry. (E/CN.14/523, paragraph 6),

Article 6, paregrdaph :
Limi‘babions o' right to personal liberty

"115; The representative of New Zealsnd ir the General Assembly thought that. the

Timitetion contained “in.the words "except on such grounds and in accordance with

such procedure as are established by law" might be open to abuse. He was of the
opinion that, In order %o meke the article effective, it would be necessary that
the various circimetences in vhich a person might be Justifiably deprived of his
liberty should be enumerated (A/C.3/SR.290, paragreph 4l}.
Avticle .6, paragravh 3

Drafting changes _
116. The Secretary-General considers that in the French text of .paresgraph 3 the
word "motifs" might be substituted for the word "raisons".(E/L.68, parsgraph LT),
Article 6, paregreph U

Question of bail ..
117. The representdtive of Yemen in the General -Assembly considered that the clause
"pending trial, detention shall not be the generel rule" which appears in.
paragraph I of Article 6 ‘seemed to imply thet the refusal of bail was.in fact the
general rule (A/C.3/SR.290, paregreph 65).

‘Continuation of criminal proceedings not to be prejudiced by release on bail
118, The Intermational Group of Experts on the Prevention of Crime and the
Treetment of Offenders has given its approval to paragraph 4 of Article 6, but has

suggested the completion of the first sentence in order to avoid any error in
1/ 'E/cN.5/231, paragraph 31: -

/interpretation,
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interpretation. The proposed addition 1s underlined in the following text:
"hroas arvested or detained on & criminal chargs shall be brought
vremptly before a jndge or other officer authorized by law to exercise

Judiclel powor, end suall be entitled to trial within a reasonable time,
i : .

or to roleage withou’ prejudice to'thé conbinuation of the proceedings <.
(E/CN.4/1523, pevagreph 6). ' |
.Draftinr changes

119. In orier to bring tne Tnglish text into accord with the French the Secretary-
General suggesta that in pa“egraph L of Article 6 of the English text the words
"or other officer authorized by law to exercise Judicial power" be rveplaced Dby the
words "or other authority vested by law with the exercise of Judicial functions"
(E/L. 68, paragrepa 48).

120, As further iuguistlc improvements the Secretary-General suggests that the
worde "une gefautie' appearing in the lest sentence of the French text of
paregrarh % might be put into the plural as "des garantles" in order to adjust it
to the English text; and that the word "interessé® should be replaced by the word
"inculps” (Z/L.68, paragreph 49). ’

Article 6, peragreph 5

Remedyy of nabeas corpug

121, The represeabzibiive of Brazil in the General Assendly roted that in

paragrara 5 of Article 6 the rewedy of habeas corpus was apparently applicable,

orfly vhon a persoﬁ’had been deprived of his Liberty by arrest or detention. In his

opini oi thiq righh should be available %o any persocn whose personal safety was

threatened or vhose 1ibexs oy of movement vag Jeopardized (A/Ca3/SR.289, paragraph 27 )s
Dwefting changes ' '

122. The Secretary-General suggests that the language of the French text of
paragrapgh 5 night be improved by substituting for the words "permettant" and
"381a1" the words "demandant” and "retard" (E/1..68, paregraph 50).

Article 6, paragraph 6 '

Compensation for uniawful arrest
123. Referring %o the difficulties with which the drafters of ‘the Covenant are
faced in attem@tiqg to fuse into oné sizgle document different ‘systems of criminal.
end civil lsv waich often reflect differences in gocial and economic structure, the
repregentative of In dia in the Courcil stated that what may be right for one .
country, ney be ubtterly inavplicable in snother. Ae an instance of such
Jaifficulties
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jifficulties he cited paregraph 6 of Article 6. Although it was only right that
"anyone who hase been the victim of unlawful arrest or deprivation of liberty shall
have an énforceable right to compensation", when fhe'wrong has been the result of
bad faith, in a large country like India, where there was only a very small police
force ir. comparison with the total population, the strict application of such a
clause when officlals had acted in good faith would seriously hamper the.whole
course -of justice and administration. For this reason Article 6, paragraph 5
ghould not apply to acts which had been carrled out in good faith (E/ACQY/SRglh9;
pages 6, 7).

Drafting changes
124, The Secretary-General draws to the attention of the Comm*ssion the fact that
while parsgraphs 1, 4 and 5 of Article 6 contemplate arrest and detentlon as

component parts of the general conception of deprivation of liberty and although
paragraph 5 specifically refers to deprivation of liberty by arrest or detention,
the implication of the words "unlawful arrest or deprivation of liberty" in
paragraph 6 is that arrvest is not included in deprivation of liberty. It 1s
suggested thersfore that the words "arrest or" in paragraph 6 should be omitted.
If this deletion is agreed to, the words "d'arrestation ou" in tho French text
should aleo be deleted (E/L.68, paragraphs 51 and 52).

Article 7

Meaning of term "conbractual obligation”

125. The Canedian representative ‘In the Council eriﬁicizing the uneven draftiﬁg
of Part IT of the Covenent, stated thet Article 7 was so schematic as to leave its
meaning douwbtful. He was uncertain, for instance, whether a fine imposed by the
courts was to be considered as a "contractual obligetion" (B/AC.T/SR.148, pages 13,
15) . ‘ -

Article 8, paragraph 1

Scope of right to 1iberty of movement

126, Tn the opinion of the Australian representative in the Council, paragraph 1 of
Article 8 was among those adrticles of the draft Covensnt whose contents were
controversial, He considered that, because of the basic differences of approach
to the concept of liberty of movement, substantial reeonciiiation of divergent
view-points would be necessary before the erticie'could be considered satisfactory
for submission to the General Assembly (E/AC.T7/SR.147, page 12 end A/C.3/SR.305,
paregraph 7). | |
/Limitation
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Limitation on right
127, It was stated in the General Assembly by the Brazllian representative that

restrictions on the right to freedem of movement not specified in Articie 8 as at
present drafted might be necessary in the interests of the very persons on whom
restrictions are imposed. He pointed out that in countries to which large numbers
of immigrants had come to settle, it may be necessary for the security of the
country, for the distribution and settlement of the immigrants, and for the
purpose of avoiding the formation of small racial groups in certain reglons %o
1imit to a certain extent liberty of movement within the country. Furthermore, he
wes of the opinion that other reasons of a demographic end economic nature might
also render certain limitations necessary (A/C.3/SR.289, paregraph 28).

128, The Cenedien representative in the Council, although conceding that the main
text of Article 8 was satisfactory, regarded the openlng sentence as too vague.

He understood it to apply to circumstences - such as detention in guarantine or
in a penttentiaxry = where complete liberty of movement end freedom of chcice of
resldence could not be recognized by any State. In the view of the Canadilan
representative a more precise formulation was necessary; dbut if the article were
adopted as 1t stood, he would be obliged to enter a reservation covering such
circumstances (E/AC.7/SR.148, page 14).

129, The representative of the United States of America in the Councll considered
thet the obJections of ‘the Canadien representative to paragraph 1 of Article 8
.‘could be overcome by substituting for the words "subject to any general law
consistent with the right recognized in this Covénant," the words "subject to law
necessary to protect national security, public safety, health or morals or the
rights or freedoms of others' (E/AC.T/SR.153, page 16).

130. The representative of New Zealand in the General Assembly considered that it
would be advisable to define Article 8 more clearly. He proposed that paragraph 1
should be completely reworded in accordance with a ‘text which he submitted during
the discussion, This text reeds as follows:

"Every person shall be free to move and choose his place of residence
within the borders of thé State, subject to any general law not contrary to
the purposes and principles of the Uﬁited"Nationé Charter and adopted for
speciflc reamons of national defence or in the general interest., Any person
shell be free to leave any.country including his own, provided iat he is not
subject %o any lawful ﬂeprivation of liberty or to any oubstanding

/ob] igations
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obligations with regard to natiocnal service or texation." (4/C;3/SR.290,
peragraph 42) ' ' '

"131. The introductory words of paragraph 1 of Article 8 read as follows: Subject
to any generel law, consistent with the right recognized in this Covonant."
" ¥"Since the right of movement, with which this paregraph 1s concerned, is itself
one of the rights recognized in the Covenant and therefore one of the righis to
which the introductory words above quoted refer, these introductory words,
observed the vepresentative of the United Kingdom in the Gereral Assembiy

A/0,3/SR.288, paragraph 16) are completely circular, To remedy this defect the
United'gingdom representative suggested that the introductory words should be:
”Subjecf %o any law which is not contrary to the principles expressed in the
' Universal Declaration of Humen Rights"; or, alternatively, the claaee proposed for
this article by the Australian Government, 1

132, The representative of India in the Council drew attention to the fact that
resiriction on the right of persons to leave the territory of anybstaté had
performed a useful function in bringing meny attempted fugitive offenders to
Justice snd in avolding the spreed of intermational crime by prohibiting certaln
persons from leaving their home country (E/AC.7/SR.149, page 7).

133. The enumeration of exceptions and limitations to the right to libderty of
movement recognized in Article 8 was opposed by the representative of ths
Netherlends in the General Assembly who asked whether anything would be left of
the right referred to in that article if it were only recognized subject to certain
restrictions (A/C.3/SR.290, paragraph'2l).
" Concept of territorial jurisdiction:
134. The representative of Yemen in the General Assembly considered that as a
" conditlon precedent to the drafting of a satisfactory provieion dealing with the

right to liberty of movement within the territory of a State, it would be necessary
- %0 reach agreement on the definition of the concept of territorial Jurisdic*ion
(A/C.3/SR.290, paragraph 66). ' '

Dreftirg changes

135, The Secretary-General suggests to the Commission that there is no necessity
for the numerals (i) end (11) in sub~paragraph (a) of paragraph 1 of Article 8.
Tf these numerals were deleted the sub-paragraph would read as follows:

| 1/ "Subject to any general law adopted for specific reasoms of national sscurity,
public safety or order, welfare or hedalth or for the protection or well-being
of women %% indigneous peoples or for immigration purposes=--"

(E/ON.%/353/444.10, pege 8). [iBvesyone
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"Everyone legally within the territory of a State shall, within that
territory, have the right to liberty of movement and to the freedom of
choice of residence."”
The French text of the seme sube~paragraph would then read:
”Quiconque»se trouve ldégalement sur le torritolre d'un Etat a le drott
d'y circiiler librement et d'y choisir librement se résidence.” (E/L.68,
parsgraph 56) |
136. In 1ts consideration of ArticlenB, the Commissionvmay wish %o refer to the
texts of Articles 27 end 28 of the draft Covenent relating to the Status of
Refugees which was vecommended to the Economic and Soclel Council by the ad hoc
Committee on Refugees ani Steteleee»persons at 1ts second sessimn. (E/1850,
pege 25). |
Article 9
Obligation to discloge reasons for deportation
137. The representative of India in the Council thought that there may be
instances when it-weuld be inedvisable to acquaint an alien against whom

deportation proceedings were contemplated with the reasons for his expulsion, as
would seem to bevnecessary, in his opinion, by the words "on esteblished legal
grounds" contained in Article 9. He considered that, if aliens were lmown to act
as informers for aﬁforeign diplomatic mission, the publication of that fact as a
ground for deportation proceedings might impair good relations with the Govermment
concerned (E/AC. T/SR 1k9, page 7).

Article 10, ‘Qaregraph 1

Scope of rights related to the administration of Justice
138, In the opinion of the representative of the United Kingdom in the Council
the flrst two persgraphs of Article 10 furnished an exemple'of the satisfactory
results which could be obtained from an objective and analytieal approach to the
drafting of the Covenant (E/AC.T7/SR.1L8, page 6). The enumeration of the minimum
guarentees necessary.to‘ensure falr trial and the fair determination of a civil
sult was considered by the Cenadian representative in the Council to be
excessively ietailed for a Covenant on humen rights (E/AC 7/SR.148, page 13).
139, The. renreeentative of Cuba in the General AssembLy contended that, although
paregraph 1 of Article 10 proclaimed & right ‘which wvas desirable, 1t was too
technical and detailei for inclusion in an instrument like;the Covenant on Human
Rights when 1% went into the questlonas of the attendance of the press and publlc
at trials of juveniles (A/C.3/SR.291, paregraph L),

/Drafting
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Drafting changes'
140, The Secretary-General suggests that it may be desirable to change the

order of the first sentence of paragraph 1 in the French text, so as to
follow the order of the Fnglish text.' If thls proposed slteratlon were |
-made, the sentence would then read as follows: o J
"Poute personne a iroit a ce gue sa cause soit entendu
equitablement et publiguement par un tribunal independant et
impartial etabli par la loil qui decidere soit du bien-fonde de

toute accusation en matiere penale dirigee contre elléi;soit des
contestations sur ses drolts et obligations de caractere civil"
- (E/1.68, paragraph 58). ‘ '
141. The Secretary-General considers that it may be necessary to clarify
the meening of the expression "where the interest of juveniles (so/
otherwise) requires," so a8 to indicate whether the clause is intended
to refer only to the interests of Juveniles who are dirvectly concerned
with the proceedings befove the court, either as parties or as witnesses,
or to the interests of juveniles in general, If the former meaning is
intended, it is suggested that the words "involved in the proceedings
‘before the court" might be inserted in the text of paragraph 1‘imﬁediétély
~after the word "Jjuveniles" wherever it occurs., In the French text the
expression impliques dens 1'instance pendante devant le tribunal might
similarly be inserted after each use of the word mineurs. ' (E/L.68,

paragraph 60)
Article 10, paragraph 2 o

Scope of individua) guarsntees
142. The representative of India in the Council was unable to support
the inclusion of the stipulation in paragraph 2 (b) of Article 10 that
.everyone charged with & crimihal*offence was entitled to have legal g
agsistence assigned to him "without vayment by him in any such case where
he does not have sufficient means to pay for it." The application of such
a provision in Tndla, he observed, might well prove ruinous to the
administration nn) finencial stebility of the country, for a magistrate
there might deal with as meny as 5,000 persons a year (E/AC.T/SR.149,
pages 7-8),

/11"'3 + The
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143. The representative of New Zealend in the General Assembly thought that
Article 10, paragraph 2 (e), should include provision for an accused pereon,fﬁéth
only to exemine or have exsmined the witnesses sgainst him, but also to secure
the productlon ef the. documents on vhich the prosecution may rest its case
(a/c.3/sm.290, paragraph 43).
144, The International Group of Expérts on the Prevention of Crime and the
Treatment of Offenders has suggeeted certain chenges in paregraph 2 of Article 10,
The text of this provislon, with the proposed amendments underlined ‘roads -as
follows:
'%nyvpereon held for trlal or charged with'a ¢riminel offerice shall be
- presumed innocent until proved guilty according to law i3

(a) +ue

() one

_(c) To challenge all charges and examine all evidence, to examine

‘ ‘ and have examined ves ‘
The slight ‘change in the firat sentence of the text was suggested by the Group
-Qf Bxperts for the eeke of greater accuracy; the addition to sub-peragraph .(ch
wag suggested with a view o stating more clearly the right of any person
charged with a criminal offence not only to éxamine the witnesses against him or-
to obtein attendance of witnesees on his behelf but to ‘challenge 2ll the charges
and evidence brought ageinst bim (E/CN.4/523, paregraph 7)7
145. The provisions of paragraph 2 (f) which deal with juveriiiss 'should; in the .
Opinion of the repregentative of El Salvador in the ‘General Absdmbly, be extendsd
to adults (A/C.3/SR.291, paragraph 62)
.~ Drafting changes

146. The SecretarY-General coneidere that it may be appropriate to change
sub-paragraph (f) into e separete paragraph in order to achieve & greater
homogenelty of content in paregreph 2. Sub—paragraphs (a) to (o) deal with the-
‘minimum guarantees to which an accused Derson ie ‘entitled: since sub-paragraph (f)
s slightly dlssimilar in nature there would seem.to be no reason for its
retention in paragraph 2 (E/L 68, paragraph 1),
lh7. The Secretary-General euggeete that 1t may be appropriate to substitute
in the BEnglish text of paragraph 2 of Article 10 the-words "in his defence
--8gainst a criminal charge" for the phraee Nin the determinatlon of any criminal .
charge”,. Such a change would accord ‘with the phraee ”pour pa défense” in the -
* [French text.
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French text. It ls belleved thét this wording would define with mors precislon
tho rights end gusrentess listed in aub-paragraphs (a), (v), (c) and (&)

(B/L.68, paragreph 62).

148, The French ‘text of the second sentence. of paragraph 2 might ©e improved by .
the deletion of the words:”au moiris" efter.. ”droit” and the ingertion of the word
"minime" after. ”garantiee” (E/L 68, paregrepk 63).

149, The word "grounds" may be substituted for ‘the word "ceuse' in paragraph 2 (a)
of Article 10 in order to adduet the EBnglish text ﬁo “the French where. the word |
"motifs" 1s used (E/L.68, paregraph 64).

150. The- Secretary-Generel also considers that in the English text of

paregraph 2 (a) the word- ”charge“ nigy be substituted for the term “accusation”
This changes would require the substitution of the words chef:d'aécusation for
“aoousation” An, the present Frénch text. It vill be noted that neither in the
English nor .in the French text ‘of this provision is the expression ‘ecsuseblon’ used

in"& technicel sense. In some jurisdictiens, however that term or its equivalent
hag e technical significance Which does not appear to be 1ntended in the present
context (E/L.68, paragraph 65).

15} The Sacretary-General renewe the suggestion vhich he made tothe Council that
twmsMﬂdmimwmde%nmewwmtwaMme(dam(wof_ _
paragraph 2 of Article 10 @ new’ ‘gub~-paregraph, . whioh would relste to the period
which should elapse between the tlme when the acoused was supplied with the ;
information required by the present sub- paragreph (.) and the beginning .of criminal
procesdings. against him.(E/L 68, paragraph 66). .The Commission msy feel thet it
should adopt the provision which is' contained in paragraph 3 (b) of. Article 6 of

" the: Conventdon for the ‘Protsction of Human Rights and Fundemental Freedoms. signed at

Rome by-the members of the Council wof- Buropg on. Y November 1950. This subs -paragraph
reads es follows.' “To ‘have ‘adequate time. end facilitiee for the preparation of his
defence"... In French, guch & new provision yould reed disposer du. temps et des

facilités neceeeeires é la~§reparatlon do sa défenee.
‘1524 It appears to e desirable ‘to: bring the. English ‘and Frénch texte of
sub-peragreph. (b) of paregraph 2 ihto. eloger. elignment since et present the first
text refers to ”legal assibtance"” ‘and to,”any such case where he does- not, have |
sufficlent means to pay for it", whereas the French text réfers to ”défenseur” and
to g'il n's pas les moyens de ls réminérer. The necesgsity for eliminating the
present divergence between the two texts rests on the following grounds:

/(a) The terms
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(e) The terms "lsgel essigtsnce” end ths 'psrzon who renders such
assiétanbe“ are not gynonymous; _ '
(v) ”iﬁgal cosletense” mey be thought to represent something wider than the
agsigtence of & defending lawye
(¢c) The present French text assumes thet, if the eccused had had “les
moyens", he would necessari;y have paid the ”defenseur", vherses, in fact,
if legel assistence had been assigned to him, he might conceivably have been
under an obligetion rether to pay the. public authorities for this assigtance
(E/L.68, paragraph 67).
153. In the French text of sub—paragraph (c), the equivalent of the word
”compulanmy“ in the English text does not appeare The word "obligauoire" might
therefore be inssrted efter the word "comperution” (E/L.68, paragraph 68)
5h The term "Jurisdietion" in yha French text of paragraph 2 (c) might be
changed to ”competence", which is used as the French equivalent of the Englieh word
_"aurisdicticn“ in paragreph 1 of Article 1 of the Covenant CE/L 68, peregraph 69).
o 155, It wiil ba observed that the expression "Juveniles' is rené red differsnxly
‘l,;p,tha Froueh text of paregrerh 1 end of paregreph 2 (f) of Article 10. A
readdustmedb of the French text may bé made, In the Frenoh penal law, the .
categoriss of minors covered in the English 1anguage by the word "Javeniles" are
generelly dsesuyibed by adding to the word "mineur' the age of the ps*son- for
exampleg_“minour de 18 ens", "mineur do 13 B 18 ans", etc., (086 Articles 66 to 69
- of the Frenah Ponal Code)., The expression used in. paragraph 2 (f) 'Jsunes gens qui
ne sont pes encore majeurs eu regerd de la loi pénale“ could be cherged to "mineurs
au regard ds la loi panale”. It 1s further suggested that, i1f the term "mineur" in
French wers not used, the word "adolescent”, while not in use in French lew, might
be found more satlsfactory thad ‘the present wording (B/1.68, paregraph 70).
Artlele lQ1<parag“dEh 3

Rlght to coupensation fov miscarriage of Justice B
156, Ths representetive of India in the Council thought that an exception should be
made In paragraph 3 of Article 10 for miscarriagaa of justice .and erronsous
sentences which wers caused by misteles mede in good faith (B/AC.7/SR.1k49, page 8).
157. The mpr aseﬂ+atiVa of Pakistan in the Council considsred thet, if paragraph 3
of Article 10 wvers 1nue:pratcd literelly end carried to its logical coanclusion,
it would obligoe a Govarnﬁent to ﬁay thé.cohpensation to be awardsd for e miscerrlage

/of Justice


http://as8istan.ee

E/CN,4/528
Page 50

of Justice to the heirs of e person who had been executed by en erroneous sentence
which they themselves had ceused. However, even in this obvious instance of
inadequate drafting, the representative of Pakisten étated thet Governmments could
Yo relied upon to realize thet the masndatory gense of the article should be weived
in the circumstences he had outlined end that'aécordingly he would not press for
en.emendment (E/AC.7/SR.148, page 11), Thg Cenadlan representative in the Counoil
stated that, not only was the final senténce of paregraph 3 open to the obJlection
lodged ageinst 1t by the representative of Pakisten, but it also ignorved the fact
that the right. to compensetion would not be terminated by the deeth of the
individuel concermed (EB/AC. 7/8R.148, page 13),
158, The representative of the United Kingddm in the Council oxpressged his
Government's objection to persgraph 3 ( /AC 7/9R.148, page 6 and E/AC.T/SR.153,
pege 17); the representative of ‘the United States of Americé in the Council wished
to see paragreph 3 of Article 10 deleted altogethér (B/AC.7T/SR.153, pege 18).
159, The representativa of Yemen in the Genaral Assembly pointed out thet 1t wes
not sufficient merely to state that the Tietim of & misoarriage of Justice should
be ocompenseted; vparagraph 3 of‘Article 10 should contain & plein statement that
the ocompensetion to be ewarded should be ad.equate A/C 3/SR 290, peregraph 67).
Drafting chenges '
160, The Secretary-ceneral draws the attention of the Commission to the fact thet
the French text of paragraph 3 does not contain the equivalent of the word .
"exclusively" which eppears in the English text. The expression "d'uns fagon
~.oonoluante” could therefore be inaerted after the word "preuve”. Should it bde
. decided to leave the substance of the peragraph unchenged., the languege might be
improved by redrafting the words "... sera indamnieé Cotte indermisation profitera
aux héritiers...” to reed as followss "...obtiendra réperation. L'indemnitd sere
attritude aux héritiers..." (E/L.68, paregraph T73).
Article 11, peragreph 1 .
Refersnce to internationel law
161. The representative of Yemen in the Generel Assembly thought thet it would be
sufficient for peregraph 1 of Article 11 to state thaet no one should be held guilty
_on account of any act or omiséion whioh did not conatitute & criminal offence under
-natlonal law at the time when 1t wes committed, There should be no reference to
international law, because, in his opinion, States did not epply provisions of
/internetionsl lew,
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internationsl law, unless these were Elreaay embodied In thelr national
 legislation (A/C.3/SR.290, paragraph 68) |

 DPrafting chenges ‘
”n62 The Secretary—General considers that 1% mey be deeirable to br .nglfhe “rench
"text of Article 11 closer to the EngTieﬂ text by rewording the first eentence of
" the formsr version, which would then reed as follows: 'Nul no seve dfclard

ccupable d'infraction pour dee actions o abetentione qui, au moment oh ellee ont
eu lieu, ne constituaient pae des actes punieeablee d‘apres le dreit interﬁe ou
'international" CE/L 68, paragraph 7h) .
Article 11, paragrath P ,

Roference to "genorally vecognirzed principles of law"

163. The representative of Belgium in the Council considerod thet par agreph 2 of
Artlicle 11 seemed to be in‘contradiﬂtion to paragraph 1, Whiyhiluid dovn the main
\principles'recognized in the'sphere of retroactive penal legjelaﬁﬁon.. The second
paragraph appeared to have been ineerted to Justify a posteriorl the Judgment of

the International Militery Tribunal at Nuromberg. The Belglen rsp‘eeentative
pointed out that the Turemberg procedurs, which had had to be introduced to meet

a legltimate reaction of the human conecience ageinsu the crimes committed by the
leaders of certain States, had been universalry approved._ If eny effort vere mede
%o Justify such & prooednre by & retroepectiVe prowision, it might apnear as a
weakeﬁing of the morel sense of the community and as @ connessioq to those who had
Vcaet doubts on 1ts lawfulness. Any conceeeion of this kind would bo perticularly
eserious at a time when efforts were being made by the Inuernatroral Taw Commission
within the fremework of the United Nations to ccdify the prrrclples on which the
Nuremberg procedure had been based. Apart fram thess hcﬁsiderat¢0ﬂs, the Belglen
representafiva contended that the lack of balance in the Sufﬂ&tlru of Article 11
by the introduction of a second peragraph shovld be rs ireseed (F/A JT/8R. 1L8

‘pages 8, 9). The representative of the United Suates of Amoricar’a the Council ves
also in favour of the deletlon of the second peragraph of Ariicle 11

(B/AC.T/SR. 153, page 18). '

164, The' Secretary-General observes that there gesmg to be Lo clea reafoﬁ for
regarding ‘the provision made in paragraph 2 ag being dlfferent in couuent from that
made in the first sentence of paragraph 1 of. the A“"ﬂoles pertiyuler*y in view of
the reference mede therein to "international lamw’, It seoms to bo ascepted thet

/the gonarslly
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the generally recognized principles of lev are o part or evre & source of,
internatlonal law. Thus for instance Article 38, paregraph 1, of the Statute of
the Internationel Court of Justice includes a provision thet "The Court, whose
function is to decide in accordance with intemational law such dlsputes s are
submitted to 1%, shall epply... . the general principles of lew recognized by
civilized nations". When, in the proceedings and Judgments of wer crime trials and

in the literature therecn, reference ha_s bee_n made to "the generally recognized
principles of law", these principles have been quoted and relied upon for the sole
purpose of demonsirating that certaln acts on the part of sccused persons could be
regarded as punisheble under the law of war as part of mtemational Jaw
(B/1.68, paragraph 75).
Article 12 _ . '

Scope of right to recognition ss a person befofe the law
165. The representative of Canada in the Council (E/AC.T/SR.148, pege 13) included
among the provisions of the draft Covenant whbic'h require revision on the grounds of

style the undefined expression "person before the law" in Article 12, As an
example of over-lapping and lack of co-ord:ina"'b-i'on in the draft Covensnt, the
Canadian representative in theo Genersl Assembly cited the relationship between the
affirmatlon in Article 12 that everyons had the right to recognition everywhere s&s
a pergon before the law and the provisions of Article 5, paragraph 1, prohibiting
slavery and of Artlcle 17 proclaiming the eq_uality of all before the law
(a/c.3/5R.289, paragreph 18). ‘ :
166. The Cuban representative in the General Assembly contrasted Article 12 with
Article 10. The latter was too technical and detalled In certsin matters, yet
Article 12, which dealt with e right no less basic than then recognized in
Article 10, wes enunciated in a most sweeping form (A/C.3/SR.291, paregraph 4),
167. In its desire to define more precisely the rights recognized in the draft
Covenant the New Zealand delegation to the General Assembly propogsed a text worded
as follows: (A/C.3/SR.290, peragraph L4). |
"No person shall be prevented from having access to the courts to
obtain redress for asny infringement of his clvill rights nor shall eny person,
unless he ls one of a class of generally recogni’zed incapacity, such as
minors, persons of unsound mind and persons undérgoing imprisonment, be
deprived in whole or in psrt of his legal capacity to enter 1nto lawful
contracts or other legal relationships."
JArticle 13, paragraph 1
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Article 13, waragrsp
Refereomuo to fu

120
roedon_to change onbd ‘g roligion

168, Tus iaciusion in parsgraph 1 of Axtiele 13 of ‘epecific weférence to freedom
to changs owe's raligion cr balisf waes oritl sized 1n the General Asaer“’bly by the
roprosenitativas of Afghanisian, Egypt, Saudl- Arebis and Yomen. Ths reasons for the
chiections of these rspresentativee may be stated to havo beon ss foilows.
169. The ra presentative of Afgheanlstan informed the Assemdbly 'thﬁt in his country,
where the Moslom relilgion wes dominant, »sliglous freedcm wee gua pantesd by ‘the
national constitvtion to &1l cltizens without exceptlon, in.,luding the right to
changs one's rollglon. It was, however, important that the Covenent a‘iéuld ot
specifically mentlcn such 8 right becauss of the significance whlch ths Afghanistan'
delegation attachsd to religion end to the role of rsligion in the world by virtue
of its dlrect appeal to the emotions and feelings of the masses (A/C. 3/S‘R 306,
peregraghs 50-52). |

170. The Egyptisn representative stated thet “he provision in na*agraph lof.
Articls 13 that evaryome oileyed the r..g,nt to freedom of thoug‘-xt consclence and.
religion was wngiecticnabla. Ho agreed that 1t was quite logical to state in ‘
paragraph 1 of Artisle 13 that "this right (to froodom of thought, mcmscience and
roligicn) ehall includs freodom to change his religion o belief". However, the
draft Covenant was not simply a declaration of prmciples, ut a legally binding
document whish as such 4ad to be. ratified by governments in ‘socordancs with their
constituticnnl proscdurss. .Slnce attitudes innational :1eg‘ieletures veried from
extrems lidorallism Lo extrowms reastlcn, the Eoyptian repreeen'tative 4ea“ec1 that the
rotontion of the words “froedom tc chenge his religlion or oelie"" mgght make it
difficult for many gevernvents to securs retifiration. though he conceded thet
the freedom to changs one's roliglcn or belilsf was implied in the f’iret sentence of
Arvicls 13, he suggosted for the reasons walch ho had stated that the worde in
question should be dslotad (A/U.S/SM.ASB, paﬁag“aph £6 and A/C 3/SR 302,
paragrap: 7).
171. The xepresentative of Saudl Arabila urged that the phrece in guestion should. be -
deleted, btecause, like the Egyptien raprasentetive; his cons dered that such &
freedom wag implisd in the fixst part of the paragveph. If it were not so implied,
he failed to wndersiand why it had bsen thought necessary to meks a ‘distiﬁetion |
between the right to fresdom of thought, conscience on the one hand and the right
to freodom of xsligleon on the other by elngling out the latder right and

/proclaiming
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proclaiming thet this right included frecdom to change one's religlon or bellef.
His delegetion’s attitude, he steted, was prompted by the fear of the
repercussions which such & provision would have on the Moslem world. After
recalling historical precedents ho esserted thet the appeal of religion wes
easentially emotional and modern propasgenda d4id not rofrein from meking nae of
peopls ‘s religious beliefs for 1te own ends. There had exlsted and there still
did exist groups which claeimed to be the chosen people or proclalmed the
superiority of their beliefs over those of others. Such claims were in his
opinion incomsistent with the Universal Declarstion of Humen Rights which
proclaimed the equality of all. The representative of Saudl Arebis appeeled to
the Assenmbly in its efforts to make the Declaration universal to avoid eny
provision in the Covenent which some people might use as a pretext for fomenting
hatred and for encouraging in thelr own interests the differences between men
(Afc.3/SR.289, paragrephs 40-4h). ,
172. The representative of Yemen in the Gemerel Assembly thought thaet the adoption
of Artlcle 13 would raise great difficultiss for Arad countries, Ptecsuse their
legislation wes lergely religious in origin (A/C.3/SR.290, paregraph 62).
173, The BEgyptian delegetion to the General Assembly submitted & draft resolutlon
(A/c.3/L.75/Rev.1) in which it wes proposed that the General Assembly should
recommend to the Commission on Humen Rights that there be deleted from Article 13,
peragreph 1, the implication to change one's religion or belief. This and
similar previous proposals were supported by the representatives of Afghsnisten
(a/c.3/sR.306, paragraphs 50-2) end of Saudi Arebia (A/C.3/SR.306,
paragraphs 46-49), |
174, The representative of the Netherlarnds in the General Assembly was opposed to
the deletion of the provision releting to freedom to change one's religion because
in hls opinion true freedom of conscience wes non-existent, 1f the right to change
ons's bellef was not also scknowledged. He submitted that the representative of
Bgypt had agreed vith him, vwhen he hed stated thet the expression of the right to
freedgm to change one's religion was implied in the right to freedom of religion.
The Nethorlends representstive contended thet the deletion of the words in guestion
in accordance with the Bgyptian proposel would be tantemount to e denial of the
right to change one's religion. Although he understood the fears of those
ropresentatives who had spoken of their difficulties in accepting an express
provision of the right to change one's religion, since in en objective sense,

’ /every religion
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every religlon would end must be opposed to any change of religlon, bPeceuse it
reJocted other religions, in the Covenant, as in the Unlversal Declarstion, it was
the sublective righte of persons which were at stake. For thds remson he
conagidered 1t necesassry to maintsin a\, provision steting thet the righit to change -
his religion or bellef wes ane of the undenisble fundemental rights of every humsn
being (A/C.3/SR.306, paragraphs 42-45). v
-175. The Egyptian proposal wes later withdrewn end repleced by 8 proposel, which
was finally adopted by the Generel Assembly, that the Economic end Soclal Council
should request the Cormission on Humen Rights "to teke into consideration in its
work of revision of the dreft Covensnt: (i) the views expressed during the
discussion of the draeft Covenent in this (the fifth) sesslon of the General Assembly
end in the eleventh session of the Eoonomic and Social Council, including those
relating to Articles 13.... of tis dveft Covenant” (A/C.3/L.99).

Distinction between "thought" snd "belief"
176. The Censdien representative in the Generel Assembly noted thet Article 13
dealt with freedom of thought, conscience and religion end Article 1% with freedom
t0 hold opinions without interference. It seemed that & distinction was
contemplated between thought and belief. Although such a distinetion was probebly
purely e verbal problem, he thought thet it would be well to remedy the defect in
the draft Covenent (A/C.3/SR.289, paregraph 18).

. Drefting changes
177. The Secretary-General draws the ettention of the Commission to the fact thet
although "rolfzton" and "belief" both appear as distinct concepts in the second
sentence of paregraph 1, the word "belief" does not esppear at all in the first
sentence where the fundemental right is procleimed. There is a simller omission
with regard to the word "conviction" in the French version of paragraph 1 of
Article 13 (E/L.68, paregraph 84),
178, In the French text of paregraph 1 the word "impligue" mey be repleced by the
word "comprend”. Such a chenge would bring the French text of paragraph 1 into
conformity with the English text of the same provision and with the French text
of peragreph 2 of Article 14 (B/L.68, paragraph 85).

Article 13, peragraph 2; Article 1k, paregreph 3; Article 15; and Article-16, .
paregreph 2

179. If may be eppropriete st this stage to consider together the limitstion
clauses in the ebove-mentioned articles deeling with the right to freedom of thought,
/conacience,
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conaclence and religicn; the right to sesk, receive and impart informetion end '
ideas; the ;ight to pweceful essenrbly; and the right of association, By
resolution 2L B (V), soction b (2), the Generel Assembly celled upon the Economic
‘end Social Council. to reguest the Commiscicn on Humen Righte to take into
considoration in its work of revising tihe drwaft Covenent the views expressed during
the discuspion of ths dreft Uovenant et the fifth sesslion of the Generel Assenbly
‘and et the cloventa esseion .of the Economic end Sociel Council that it is
desirabls to defins the rights aet forth In the Covenent and the limltetions
_-t_;g_e»r:gj_g_‘vd th the greatest possibha precisicn..

' Degirabi lit,,r of re regtricting the mumber of limitations .
180, Soms rapmmmtamves in Vboth the Council end the Generel Assembly regretted
the inclusion of too many 1imitstions 1n Articles 13-16. The representetive of
the Notherlands in the General Assembly thought that the Commission could not be
ac-cus‘ed. cf imprudence on the sublect of the exceptions or limitetions it was
necessary or desiravle tec make in regerd to verious rights. He wondsred whet
would be left, 1f the rights referred to in Articles 13-16 were recognized only
- gubJect to exceptions and l"mitations.. In his . opinlon, it would be easy for
dictators to violate soverel fundementel humen rights while remeining within the
framswork of the Covenant (A/Co3/8R.290, peragraph 21).
© 181. Expression was given to this seme opinion by the representetive of
El Salvador in the Gemsral Asgonbly who limited his remarks to limitationa on the
right to freedcm of expression recognized in Article 14 of the Covensnt. The sole
result of ths suppresslon of this freedom as the growth of an underground
movement and an undsrground press. To stete & freedom and at the same tims to
| place restrictions on 1% bwae a nagajtive ‘approach; 1t established e conditional
freedom only, which was nc freedom at ell. Although he thought that lawe against
abung oi’ the freedom of the press ware Justified, he said that they muet alweys
be invoked egal ast the a*“lenaer himsa] 2, never against the press &s an institution
(A/C.3/SR.291, pavegraph 60). . R

Additional limitations ,
(i) Prchibition of enti-domocratic ectivity

182, On the other hend there were representetives who considered thet the -
limitatlons of tho rights set forth in Articles 13-16 were inedequate end would
create conditions favourable for the resurgence of enti-democratic org'ani'z'atione.
Comrenting on Article 14, the reprosentative of the Union of Soviet Sociallst
Republics In the Gansral Acsembly pointed out thet it meds no provision for

safegnarding the right to froedom of speech and of the press from being 1789(1
agelinst
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ageinst the interests of the people end of democracy. Il delegation thought that
it would be adviseble to insert the following sentence: "In the interests of
the democracy everyone shall be gusranteed by law the rigat of free expression of }
opinion and in perticuler freedom of speech, of the press and of artistic
expression, provided thet freedom of speech and of the press is not used for wer
propegends, to inciting to enmity among others, racial discrimination and the
dissemination of slanderous rumours" (A/C.3/SR.289, parsgraph 36). Articles 15
end 16 were also defective in their failure to meke provision for the banning of
the establishment of fascist or enti-democratic essociatione or unione. To
remedy this defect he suggested the inclusion of the following provision: "All
associations, unions and other organizations of & fascist or antl-democratic
nature, and any form of activity on their part, shall de prounibited by law"
(A/C.3/5R.289, paregraph 37). The Polish representative ia the Gemeral Assembly
also considered that the mpplication of Articles 15 and 16 should be limited in
order to Aprevent fasclists from using the rights mentioned therein to overthrow the
democracies (A/C,3/SR.290, paragraph 5). The representatives of the Byelorussian
Boviet Socialist Republic and of the Ukrainian Soviet Soclalist Republic,
supporting this view, regretted that thérs waes no reference in the Covenrmt
to propaganda for nazism, fascism or‘racist views. Such propegands and any
incitement to wer and emmity between nations should, in his opinion, be
prohibited (A/C.3/SR.291, paragraph 12 and A/C.3/SR.291, peregraph 55), Similar
remarks wore addressed to the General Assembly by the revresentetive of Yugoslavia
(A/c.3/SR,291, peragraph 23).
183, The representative of the Union of Soviet Socialist Republice submitted a
dre?t resolution t}o the Third Committee of the Asseubly in which it was proposed
that, in drafting the Covenant, the Commission or Euman Rights should have in
mind the inclusion therein of the following provisions:

"3, In the interests of democracy , everyons must be grarenteed by lew

the right to the free expression of opinion; in perticnlar, to freedom

of speech, of the Press and of Artistic represemtation, under conditions

gnsuring that freedom of speech and of the press are nch exploited for

ver propagande, for the incltement of hatred among the psoples, for racial

discrimination and for the dissemination of slanferous r1imours,

"k, Any form of propagenda on behalf of Fascist or Nazi vievs, or of racial

and national exclusiveness, hatred and contempt, must be prohibited by lew.

/"5. In the
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"5, In the interests of democracy, the right to orgenize assemblied,

meetings, sireet processions and demqnqtrations end to organize voluntary

societies and unions mvst be guaranteed by lem, All socletiss, unions

and orgemizations of & Fescist or enti-democratic nature, and any form

of activity by such societieé » ﬁust be prohibitel by law, sublect to

- penalty,"” (A/c.3/1..96, page 2, paregraphe 3, 4 and 5)
18k, The .representative of the United States of Americe in the General Assembly
was opposed to the phrese "in the interests of democrecy” which appears in the
above dreft resolution. She thought tha.t' there might be some cause for concern
lest that phrese might be interpreted by certain states to mean "in their own
interests". (A/C.3/SR.305, paragreph 3) ' -
185, The action which the Third Committee took on this proposal end the action
taken by the General Assembly on en identicel proposal submitied by the
representative of the Union of Soviet Socialist Republics in plenary (A/1576), is
described in dooument E/CN.4/513, paregrephs 1k and 15, It is sufficient to note
thet these proposals are included in document A/C.3/L.96 which the Commission
hes been requested by the Economic and Socia.l Council, by virtue of Gemeral
Assembly resolution 421 B (V), 4 (1), to teke into coneideration in 1ts work
of revising the draft Covenant,
(11) Maintenance of friendly relations botween States

106, An additional limitation was also suggested, with particular reference to
Article 14, by the representative of Egypt in the General Assembly who stated
that, slthought he had no objections to the ciiteria already listed in paragraph
3 of that Article, he thought that they should also include contingencies likely
to offend the friendly relations between states (A/C.3/SR.288, paregraph 27).
In accordence with this view, the representative of Egypt submitted a propoaal
to the Third Committee of the Generel Assembly whereby the words "the
meintenance of peace and friendly relations between states” should be inserted
between the words “"public order, safety" and the words "health or morals" |
(A/C,3/L.73 and A/C.3/L.75). This succific proposel wes subsequently modified
to a proposal that the General Assembly .should recormend the Commission to add to
the se,feguards expressed in Article 14, paragraph 3, of the Covenant a sefeguard
of the malntenance of peace and friendly relations between states
(A/043/L.75/Rev.1) . Speaking in support of his proposal, the Egyptian
ropresentative stated that, since the words he wished to insert defined the main

/n\\ danditraa AfF
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obJectives of the United Nations, end since they had been edopted 1n a_gimilar
text by the United Nations Conference on Freedom of Information, held in Geneve
in 1948, he did not think that there could be any objJection to the addition
(A/c.3/SR.302, paragreph £),

The texrm "public order” o
187. Included emong the limitations to the rights recognized in Artlcles 1&, 5
~and 16 - and also in Article 10.- is the term "public order". In Artic): '3 the
"word "order" eppears &s one of & list of lewful limitetions to the right to

freedom of thought, consclence and religion, This list reads as follows:
~ "public safety, order, health, or morals”, It is assumed that the adjective
"public” quelifies the nguﬁ "order" in this enumerationm.

188, There have been many representatives, both in the Council and in the Gepersl
Assembly, who have obJected to this term on the grounds that it is vague and so
general as to include é vwide varlety of state action. The representative of
Belgium in the Council cited the expression &8 an>ekample of vague phraseology in
the draeft Covenant, There were, he said, many exémp;eé in history of flagrent
abﬁées sanctioned by the use of such a vocabulary. Moreover, there wes not even
generel agreement on the meaning of the term (E/AC.T/SR.147, page 9). '

189; Tie representativé_of Ethiopia in the General Assembly thought that the ‘
reference to."public order" in Articles 13-16 could easily eneble any state to
bring a compleint under Arxticle 38 of the Covenent that derogations from besic
rights were.being improperly mede under those exceptions (A/C.3/SR.30l, paragraph
35). o

190, The French répresehtative in the Council thought that only by the addition

of the words "in a democratic society“ lmmediately efter the words "public order"
could precision be 3iven to this last mentioned term. .He reminded the Council
thet the explanatory words "in a democratic society" were to be found in Article
29 of the Urivoreal Declaretion of Tyman Rights (E/AC°7/3R 147, page 18 and
E/AC.T/SR.148, page 16), In the General Assembly the French representative
referfed te the fact that on several occasions (see E/AC.?/BR.l%Y, page 13) his
delegation had requested clerification of the idea of "public order" so as to .
evold any abuses that dictators or potentlel dictators might commit under cover N
of it, He again urged the adoption of the formula ' public order in’'e democratic Q.
society" which would enshrine the democratic concept of the idesa (A/b.3/SR.290, |
paragraph 29), This proposal by the Frenmch répresehtétive was supported by the
representative of E1l Selvador who egreed that the words "in a democratic society"
should be inserted after the words "public order" in various articles to prevent

aspiring dictators from ebusing human rights (A/C.3/SR.291, paragrap? 61).
1Q1 . AY+hmnoch
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191 Although the Lebenese delegation, in spite of some doubts, ha.d. acceptad the
"public order" reservation in paragraph 2 of Article 29 of.the Universal
Declaration of Human Rights, since 1t congidered that term to be admissible in
the Declaration, the representative of Lebenon in the General Assembly thought that
the expression would be out of place in the Covenant. In hia country 1t would be
intolerable for the government to use such a wide reservation as a pretext for
evading its moral obligations (A/C.3/SR.289, paragreph 5). }
192, The representative of New Zesland in the General Assembly, with particuiar
reference to Articles 14 and 15; suggested that instead of the expression “pﬁblic
- order” 1t would be better to use -the expression "necessary forlthé prevention of
" aisorder or crime” (A/c.3/SR.290, paragraph 46).,
133. The representative of Turkey In the Assembly suggesited the introduction into
the Covenant, instead of the term "public order”, a still broader end more general
. concept, namely "promotion of conditions of socilal progress" (A/C 3/SR.291
paragraph 73). o
194, Speaking with particular refersice to paragraph 3 of Article 14, the
representative of the United Kingdom in'the Council stated that, unless the term
"public order" were more closely defined, it would allow a state to reject all
recognition of the right to freedom of expression. The only way legally to bind
member states to respect this right was by the insertion of' an alternative phrase
such as "the prevention of disorder" or another more accurate term (E/AC.’T/SR‘.lh_Q,
page 5). In the General Assembly the representative of the United. Kingdom
considered that, even 1f a dictator were to accede to the Covenant, his repressive
activities would not be in any way inhibited, because he could invoke the exceptlon
- in the interest of "public order” embodied in Articles 13, 14, 15 and 16, Because
inmmerable atrocities haed already been comultted for the protection of the state
agalnst subvereive activities under that pretext, the United Kingdom representaﬁive
in the Commission on Human Rights hed consistently argued agalnst the use .of the
phrase on such grounds. The United Kingdon B.elegation agreed with the _Sec;retary-
General's exposition of the meaning of the term "public order” '(E/L .68, paragraph
83). The introduction of that expreesion into the Covenant as justifying the
lim:!.tation of ;the enjJoyment of humsn rights might well constitute a basis.for
far-reaching derogations from the rights granted. Since the Commission on Human
Rights 1tself had gone on record &s interpreting the term"‘pu_blie order" as
covering both the rights to llcenscd wsdia of 1nf'ormatidn and "ché_right to regulate

/the imvortation
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the importation of information material"(A/C 3/534, paragraph 15) any phrease
vcapable of such wide interpretation oould not possibly be regarded as adequate

for the protection of human rights (A/C 3/SR 288 paragraphs 17 and 18).

>l95 On the other hand, the representative of Pakistan in the Council stated that
in his opinion the dlfficulty experienoed by‘the representative of the United
Kingdom in recognizing the term "public order" as a limiting one arose from the
 fact that the comstitution of the Uhited Kingdom wes not a written one. He pointed
out that at least one and probably more of the written constitutions of the world
da include the expression "public order" and no obJection had been raised against
it as Justifying any governmental action bassd on policy. He thought that by
reference to such constitutions the meaning of 'public order" was easy to define
(E/AC,7/SR.148, page 10). -

136, The representative of Yugoslavie in the‘Qeneral Agsembly shared the anxiety
of those who feared that the térm "public order" mas so. broad .as.fo permit a
camouflage of many abuses and violations of human rights, He thought that a given
government's concept of "public ‘order” might be contrary to the ideals of the
United Nations (A/C.3/SR.291, paragraph 22), , '

197 _The Secretary-General considers that the use of this expression raises ‘serious
questions .of substance and consequantly feels obliged to draw the attention of the
Commission to the followlng legal considerations t. should be observed first of
all that the English expression "public order' is notptne equivalent - and‘is&
indeed substantially different from - the French expression "1'ordre publio“,

(or in Spanish, "orden publico"), In civil law countries the concept of ’l*oﬁﬂre
public.™ .is a fuhdamental legal notion used principally as a basls for voidiné

or. restricting private agreenents, the exerclse of police power, or the application
. of foreign law, ‘The common law counterpart of "1tordre public" 1s not "public
erder" but rather "public policy". It is this concept: which is employed in common
law countries to invalidate or limit private contractual agreements.,. Invcontrast
to this concept of public policy the EMglish expression "public order" is not a
recognized legal concept, In its ordinary English sense it would presumably mean
merely the absence .of" public disorder. This notlon is obviously far removed from
the concept of "ltordre public" or "public policy". §inpeAthe Covenant should
undoubtedly contain equivalent ooncepts in English ané*%rench the question arises
as to whether the notion of "1°ordre public” or, in English "public policy” should
be retalned as an exoeption to the rights in Articles 13-16 In the Secretery-

/Ceneral’s
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General's opinion, this 1s a most 1mportant question since the concept of "l'ordre
public/publlc policy is in most Jurisdictions a broad and flexible principle,
of'ten charecterized by legal commentators as vague and 1ndefinite. (Paton,

. Jurispmd.ence ’ page 181, Rolland, Prec:ls du droit admlnistretlf nlnth edition,
paragraph h63, Bielsa, Derecho Administrative, volume h, paragraphs 707, 708).

It is ture thet in regard to certain situations public policy or "1lordre public"
has been alven a technical and fairly well-defined meaning, but at the same time

"':the conbept is eufficiently wide and fluid to permit ite application in a variety

of new situations. Accordingly, it could hardly be doubted that by introducing it

a8 an exaeptxon to fundamental human rlghts, 1t may well constitute a basis for
far-reaching derogations from the rights granted The Secretary-General gquestions

" whether it was intended to ‘include in an 1nternational covenant a . term ‘which. vould
permit a contracting State to repeal basic provisione of the. Covenant merely on

. the grnunds ‘of the 1ndefinite concept of public policy. Consequently, ‘the
Secretary-General suggests that the expression "l’ordrebpublic" .zay be elimipated.

CIf it is desired to have an exception based on public order in itB ordinary

English eense, then it is suggested that this exoeption be phrascd explicitly in

terms of prevention of public disorder. In this way,_there would be no confusion
{with the far-reaching notion of public policy or 11ordre public" (E/L.68,

" paragraph 83 and afc, 3/53&, paragraph 15)

Uniform statemént of limitations

158. Since Article 13, paregraph 2, and Artlcles lh 15 and 16 contain statements
of" Jimitations whlch are similar in content the Secretary-General euggeste that
‘ﬁit may be desirable to uee in each article a unlform.presentation of these,
limitations, except where & difference of substance is intended, as in Article lh
where there appear the words or reputations' ; which do not appear elsewhere.. This
_varying presentation of 1imitatlons may be seeu by compering the following wording
taken from the four articles in questlon

Artiole 13, paragraph 2

"‘..‘, subject only to such limitations es are pursuant to law and are
reasonable and necessary to protect public s&fety, order,,health or morals
or the fundamental rights and freedoms of others."

. Article 1L, paragraph 3 '

e these shell be euch only as are provided by 18w and are necessary

;/ The.COmmiesion will recall that at its Sixth Session it went on record as
interpreting the term "public order"” (ordre public) as covering both the right
to -license medis of information and the right to regulate the lmportation of
inPormation material (E/CN.4/SR.167. paracravhs 52-L). ,
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for the protection of national security, public order, safety, health or
morals, or of the rights, freedoms or reputations of others.”
Article 15 ‘

"eee.. Other than those imposed in conformity with the law and which are
neceseary to ensure nationsl securlty, public order, the protection of health
and morals or the protection of the rights and freedoms of others.”

Article 16, paregraph 2
"ee... other than those prescribed by law and which are necessary to

ensure national security, public order, the protection of health or morels
or the protection of the rights and freedoms of others."

The corresponding wording of the French texts is as follows:
Article 13, paragraph 2

1

«see.. N6 peut faire l'obJet que des seules restrictions prévues par la
loi et qui constituent des mesures ralsonnables et nécessaires & la protection
-de la sdcuritd, de Llordre et de la santé publigue, ou de la morale ou des
droits et libertées fondamentaux dtautrui."

Article 1k, parsgraph 3

"

vee.. qul devront toutefois Stre expressément fixdes par la lol et
strictement nécessailres pour la sauvegarde de la sécuritd ﬁationale, de
ltordre public, de la santd publigque ou des bhormes moeurs, ou des drolits, des
libertés ou de la réputation dtautrui.”
Article 15
¥ .... ne peut faire ltobjJet que des seules restrictlions imposdes
conformément & la lol et qul constituent des mesures ndcessaires & la sdouritd
nationale, ltordre public, la protection de la santé ou de la morale ou des
droits et des libertés dtautrui."
Article 16, paragraph 2
" . .... D6 pourre faire l'objet que des seules restrictions prévues par la
- lol et que constituent des mesures nécessaires & la.sdcurité nationale,
£ 1tordre public, & la protectiom de la santé ou de la movale, ou & la
mrotechion des drolts et libertds dtautrui."”
Pxcept 1n so far as & difference of substance is intended, 1t is submitted that &
uniform text may be drafted along the following lines:
" ... B3bJoct omly ve cuch liw!tations as ave provided by law amd ere

/reasonable
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reasonable and neceasary to ensure national security, public o:c'dsar;,.-:'-'/i the
protection of health and morals or the protection of the rights and freedoms,
of others."
The'’French equivalent of such & text might read:
"...., SOUS réserve des seules restrictions prévues par la loi et qui
constituent des mesures raisonnables et nécessaires pour la sauvegarde de la
sécuritd nationale et de l'ordre publicl et pour la protection de la santé

et des bonnes mosurs et le respect dea droite et libertds dlautruil.”

Article 13:~p&rﬁg?aph*2?.j B
Drafting changes
139. The Secretery-General considers that, if the present text of Article 13,
paragraph 2 is not to be substituted by the uniform provisions as proposed above
(paragraph 198), the following suggestions relating to the present French text
might be considered. .
(a) That the word "publique" be changed to "publics" in order to make it
applicable to "edcurité" and to "ordre", as well as to "santé",

(b) That the expression "de la morele" be replaced by "des bonnes moeurs"
which is used in Article 1%, paragraph 2, for the translation of the English
vord "merals" (E/L.68, paragraph 86).

Article 1L, paragraph 1
Scope of right to hold opinlons without interference

200, The Australian representative in the Council emphasized the contror=rsial
character of the content of Article 1k and the basic differences of approach
thereto which he thought called for substantlal reconciliation of various
viewpoints before the document could be submitted to the General Asssmbly
(B/AC.T/SR,147, page 12). In the General Assembly the Australian representative
stated that, as the drafting of Artlcle 14 was unsatlsfactory, his Government
would propose a new text for that article to the Commission on Human Rights at

1ts next session (A/C.3/SR.305, paragraph 7),

201. The reopresentative of Sweden in the General Assembly observed that the aim of
the Covenant was to protect the human rights of the indlvldual not only agalnst

1/ The expression "public order" ("llordre public") is included in the suggested
possible uniform text because it appears as part of the phreseology at present
used in Articles 13, 1k, 15 and 16. See paragraph 138 of the text above.

g/ For general observations on the limltations conteined in this paresgraph see
varagraphe 179 to 198.
/governments
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govermments but also egeinst other individuals or organlzations, That principle
wag clearly acknowledged in Article 3 but no reference was made to 1t in Article L
to which, in her opinion, it should nevertheless apply (A/C.3/SR,300, paregraph 6).
202, The representatlve of the Union of Soviet Sociallst Republiecs in the General
Assembly consldered that the right to freedom of oplnion and expression was not
fully guaranteed by Article 1k, because 1t did not coatain sufficlent guarantee
on the part of the State. The Soviet delegation suggested the ingertlon of the
following sentence: "In the.interests of democracy, everyone shall be guaranteed
by lew the right of free expression of opinion anﬂ, in particular, freedom of
speech, of the press and of artistlc expression..." (A/Cg3/SR‘289, paragraph 36).
Drafting changes ]
203, The Secretary-General draws attention to ths fact that paragraph 1 cof Articls
14 is dlfferent in the English and French texts, To ellminate this dlvergence, he
suggests that this paragraph be reworded as follows:
English: "Everyone shall have freelom of cpinion: no one shall suffer
interference because of hls opinions"”,

French: "Toute personne & droit & la liberté d’opinion: Nul ne peut
ftre inquiétd pour ses opinions” (E/%.68, paragrapa 88).
Article 14, paragraph 2
Draefting changes

20k, The Secretary-General suggests that in the French text of paragraph 2, a
linguistic improvement might be achleved by the substitution of "edrite ou imprimde
ou sous la forme artistique" for "dcrite, imprimde ou ertistique” (B/L.68,
paragraph 89).
205, The definition of freedom of informaticn as drafted by the General Assembly
Committee on the Draft Conventlon on Freedom of Information (Annex to AfAC,.42/7)
is summarized in paragraphs 9, 10 of document E/CN.4/532,
Article 14, paragraph 3~

Drafting changes
206, The representative of New Zealand in the Genoral Assembly suggested that the
phrase "natlonal security" in parsgraph 3 of Article 14 be replaced by the words
"national defence” (A/C,3/SR.290, paragraph 45).

_/ For general observations on the limitations zontained in this paragraph sese
paragraphs 179 to 198,

/207, The
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207. The permissible limitations on.Freedpm of Information,as drafted by the
General Aegsembly Comml ttee on ‘the Draft Convention on Freedom of Information
(Annex to A/Ac.h2/7) w*Jl be found in paragrapha 11 to 1k of docum.enu E/CN u/532
Articlggli v :

Drafting changes
208. The repressntative of New Zealand in the Generel Aseembly stated thet he
would prefer Article 15 to be phrasedv "Everyone has the right to freedon of
peaceful assembly", a wording which in his opinion Lad the double adventege of
being stronger than the text before the Third Committee and of conforming with
the remainder of the &raft article (A/C.3/SR.290, peragraph 46),
Article 16, paregraph 1.

- Drafting chenges

209, Commenting on paragraph 1 of Article 16 ﬁhe New Zealand representative in the
General Assembly said that he would prefer the retentlon of the text studied by
the Commission on Human Rights at its fifth session so that the article would
read: “Everyone shall enJoy the right of association" (A/C. 3/SR,290, paragraph
7).

Article 16, paragraph 2

210, The observations made by representatives in the Council and in the General
Agsembly and by the Sscretary-General concerning the limltatlons contained iﬁ
this paregraph have alrsady been noted (see above peregraphs 179 to 198).
Article 16, paragraph 3

Reference to the Freedom of Assoclation and Protectlion of the Right t0o
Organize Convention, ish8

211, The Belgian represcentative in the Councll stated that the Freedom of
Assoclation and Protection of the Right to Organize Conventlon of 1948, an
Instrument which came wi%hia the traditional shhere of activitles of the

International Labour Organisetion, provided a minimum of rules in the particular
fleld of freedom of asscclation, Paragraph 3, however, secmed to suggest that

even that minimmm exceeded the rights guaranteed by paragraph 1, especially gince
the normal restrictions to the right of association had already been included in

paragraph 2. In his opinion, paragraph 3 of Article 16 had been wrongly included

;/ For genoral observations on the limltations contained in this paragraph see
paragraphs 179 to 138 above.

/in Part II
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in Part IT of the draft Covenant, because it dealt with the question of
implementation (E/AC.7/SR,148, page 9), later in the same debate in the Council,
the Belglan representative expressed his opinlon that it would be better to
include paregraph 3 of Article 16 in Part III of the Covenant (E/AC,7/SR.150,
pages 1k, 15),
212, The French representative in the Council explained that his delegation'had
thought it advisable to add paregraph 3 to Article 16. The reasons for this
additlon were twofold: flrstly, to avold the possibility of conflicts of
Jurisdiction; and secondly, because 1t seemed desirable to mention trade union
rigats in the Covenant, since they were one of the most characteristic forms of
- the right of association (B/AC.7/SR.1L8, page 16).
213, The representative of New Zealand in the General Assembly doubted whether
paragraph 3 of Article 16 was pertinent, since 1t could not bind States which
vere not parties to the Freedom of Association and Protection of the Right to
Organize Convention of 1948, It appeared neédless, if not unwerranted, to make
reference in the Covenant to another lnternatlonsl instrument (A/C.3/SR.290,
paragraph 48),
- Article 17

Relationship with other articles of %he covenant
21k, The Belglen representative in the Council stated that Article 17, providing
for egquality before the law, appeared to go beyond the scope of Article 1,
paragraph 1, since equallty before the law included equility in regerd to
obligations under the law - in other words equallty of legal status, a proviso
not contained in Article 1. On the other hand, Aiticle 1, parsgraph 2, appeared
to suggest that the rights muet be embodled in the law before they could be .
ensured, Either, then, Article 1 merely duplicated what was contained in Article
17, in which casse 1t would be well to specify what it was that was added. Hence
it wonld seem that the text of Articles 1 and 17 should be carefully revised and
their religionship more precisely defined. (E/AC.7/SR.148, pages 6 and 7) This
criticlam of Articles 1 and 17 was also voiced by the Canadian representative in
the Council, In his view, these two provisions referred to distinct concepts:
peragraph 1 of Article 1 to the obligation of States to snsure the rights defined
in ths Covenant; and Article 17 to the broador notlon of protectlon under the law
without specific limitation to the Covenant. The simllarity in language, however,
tendsd to obscure this distinction and to meko it uncertaln whether or not there

/was in fact
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was in fact a different ccaonotation {E/%Cﬂ/S’QZ(‘S he ages 13, i}, In the

. Genoral, Assembly the Censdian repressatative referrgi poriic to the
Plle00finad welatlonshis belwesn Ariicles 12 snd .;l',?. . Ts considsped that these
Arvloies wero an exemple of the overlapping and lack of co-ordination in the
&raft Covenant. Articls 12 affirmed that everrone Lod ths wigh®t to recognitlon
everyvherv 28 a perscn vefore the law, e coucnph which wes 1ot uncoznected with
the proviewon in Article 17 that all were equsal befcra the law {2/C.3/SR.289,
peregreyn 18, -

Crlterlia for nou-dlscrimipation - :

<12, The representative of Denmerk in the Council th~ight that Ariticle 17 should

be reforred again to the Commisslon on Humen Rights for redrafting. This Article
slates . (inter aiie} that "2ii shall be accorded wvgual protection of the law
withont discrimination on any grounds such as rece, colour, sex, language,
religion, political or other oplnlon, natlceal or soclal origin, property, birth
or othor 8% atu3 ‘His Govermment wag convinced that, although the Article did
not &0 state explicit,., s the words "on any grounds" and. "ctlier. status" were meant
to apply to persons who bslounged to a national minority (}3 AC 7/SP. 149, page L),
216, in connexion with tho statzwent of the Danish repressntative in the Councll,
(see above, parsgrapn 215) the Secretar, y'-G-e‘"re?'al uraw.: +o the attention of the
Conm’eeml the fact that Article lh of ‘the Convention fo” the P*"o tection of Human

Rights and Fundamental Freedoms signed. at Rome ou b Novembher 1350 under the
R SR 1

auspices of the Council of Hurope i
discrimination is not aizmssib;a ‘a3soclation with a natlo*lal minox2sy"
S0 3, of right to equality oefo the Jlaw

ey e,

217 Tho 1“1‘ 7ch reopresentative in ths Councll ro greqte the adoption in Article 17
of an onpiguous woraing vhich would apperently extend to a1 1 rights and all
cases the cbligation of non-discrimination of the law, an nr,.;igutwn which at
fiveh appiied only to "all the righte and fresioms dofined in thoe Covonant”
(B/AC 7/5R.LLT, nage 18), _
218, Trs ruliish vepreseontative in tps Genaz 1 Aszorbly ¢ld not bslisve that

to vwhich it referred. In his opinion,

ohta
'.L‘u

Article 17 as dvaited guaranteed the ri
1t was vegue, artitrary and inadequate (;,.,'/C,E,:«/SR,BQO, varegrapd 5.

_21.9. Ths ropr .Nm‘,&tive o ube unirn of Sovigt Socinlist Repunllce meintained that
Ariicle 17 Talled edequately to giuersntee the enjoyment of the right of all to

equ.aixty wlthout discrim’nation before the law, o shtavel that at lte sixth session,

the Commission
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the Commission on Human Rights had decided to omit & paregraph which it had
approved at its fifth seseion and which had provided: "Everyone shall be
accorded equal protection esgainst any incitement to such discrimination” (on
any ground such as race, colour etc.). His delegation considered that, in its
present form, Article 17 was not sufficlently expliclit in its prohibition of
propagende in support of discrimination on racial or national grounds. To
remedy this omission, he was in favour of inserting the following provision:
"Any form of propaganda in support of Fascist or Nazi ideas, propegande 1in
favour of discrimination based on race or mationality, and propaganda inoiting
to hatred or contempt shall be prohibited by law” (A/C.3/SR.289, peregraph 38).
220, It was the view of the representative of New Zealand in the General Assembly
(A/C.3/SR.290, paregraph 49) and of the representative of the United States of
Americe in the Council (E/AC ."{/SR.IAB, pages 17-18) thet the addition of the words
which follow "equal protection of the law" in Article 17 is not only unnecessary,
but casts doubt on the meaning of the proposition that all are equal before the
lJaw and that all shall be accorded equal protection of the law, It was pointed
out that discussions in the Commission hed shown that it 1s possible to regard the
present article as prohibiting the existence or the enactment of laws which
d1scriminate between individuale on grounds such &s race,-colour, etc., has no
place in Article 17 and that consequently all the words after "equal protestion
of the law" should be deleted.
221, The representetive of Yemeu in the General Assembly considered thav the
adoption of Article 17 would ralse great difficulties for the Arabd countries whose
legislation was largely religlous in origin. In his opinlon, Article 17 d4id not
take into consideration the differences between the laws of various countries,
particularly with regard to marriage, divorce and inheritance., He contended that
such differences in leglslation occurred between European countries themselves
as well as between Western countries on the one hand and Arab States on the other
(A/c.3/SR.290, paragraph 62).
Article 18

Relationship with measuree of implementation
222, The Belglan representative in the Council expressed the view that, since
paragraph 2 of Article 18 was related to implementation, it had been wrongly
included in Part II of the draft Covenant (E/AC.7/SR.148, page 9). He thought

/that it woudd
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that 1t would be better to introduce into Part III dealing with implementation
provision for mitigating the difficulties which might arise when States beceme
parties 1o conventlions concluded by other intermetional orgenizations
(E/AC.T/SR.150, page 3). -

Drafting chonges
223, The Secretary-Gensral points out thet paregraph 2 of Article 18 refers to
"eny Contracting State", slthough elsewhere in the draft Covenent the phrase
"State Party to the Covenant" is used, In the interest of uniform terminology
it may be edvisable to replace the words "Contracting State" by "State Party
to the Covenant" (E/L.68, paragraph 98),



