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 I. Introduction 
 
 

1. At its thirty-seventh session, in 2004, the United Nations Commission on 
International Trade Law (the “Commission”) entrusted the drafting of proposals for 
the revision of the 1994 UNCITRAL Model Law on Procurement of Goods, 
Construction and Services (the “Model Law”, A/49/17 and Corr.1, annex I) to its 
Working Group I (Procurement). The Working Group was given a flexible mandate 
to identify the issues to be addressed in its considerations, including providing for 
new practices in public procurement, in particular those that resulted from the use of 
electronic communications (A/59/17, para. 82). The Working Group began its work 
at its sixth session (Vienna, 30 August 3 - September 2004) (A/CN.9/568). For the 
reports of the Working Group on the work of its sixth to eighth sessions, see 
A/CN.9/568, A/CN.9/575 and A/CN.9/590. 

2. At its thirty-eighth session, in 2005, the Commission commended the Working 
Group for the progress made in its work and reaffirmed its support for the review 
being undertaken and for the inclusion of novel procurement practices in the Model 
Law (A/60/17, para. 172). 
 
 

 II. Organization of the session 
 
 

3. The Working Group, which was composed of all States members of the 
Commission, held its ninth session in New York from 24 to 28 April 2006. The 
session was attended by representatives of the following States members of the 
Working Group: Algeria, Austria, Belarus, Cameroon, Canada, Chile, China, 
Colombia, Czech Republic, France, Germany, Guatemala, Iran (Islamic Republic 
of), Jordan, Kenya, Lithuania, Madagascar, Mexico, Pakistan, Qatar, Republic of 
Korea, Russian Federation, Singapore, Spain, Sri Lanka, Sweden, Thailand, Tunisia, 
Turkey, Uganda, United States of America and Uruguay. 

4. The session was attended by observers from the following States: Bolivia, 
Cape Verde, Democratic Republic of the Congo, El Salvador, Indonesia, Mali and 
the Philippines. 

5. The session was also attended by observers from the following international 
organizations: 

 (a) United Nations system: United Nations Secretariat and the World Bank; 

 (b) Intergovernmental organizations: African Development Bank (AfDB), 
Economic Community of West African States (ECOWAS), European Commission, 
European Space Agency (ESA), Inter-American Development Bank (IADB), and 
World Trade Organization (WTO); 

 (c) International non-governmental organizations invited by the 
Commission: International Bar Association (IBA), International Law Institute (ILI) 
and the European Law Students’ Association (ELSA). 

6. The Working Group elected the following officers: 

 Chairman:  Mr. Stephen R. KARANGIZI (Uganda) 

 Rapporteur: Mr. Gonzalo SUÁREZ BELTRÁN (Colombia). 



 

4  
 

A/CN.9/595  

7. The Working Group had before it the following documents:  

 (a) Annotated provisional agenda (A/CN.9/WG.I/WP.41); 

 (b) A note concerning the use of electronic communications and publication 
in the procurement process (A/CN.9/WG.I/WP.42 and Add.1); 

 (c) A note concerning electronic reverse auctions and abnormally low 
tenders (A/CN.9/WG.I/WP.43 and Add.1); 

 (d) A comparative study of framework agreements (A/CN.9/WG.I/WP.44 and 
Add.1); and 

 (e) A note concerning suppliers’ lists (A/CN.9/WG.I/WP.45 and Add.1). 

8. The Working Group adopted the following agenda: 

 1. Opening of the session. 

 2. Election of officers. 

 3. Adoption of the agenda. 

 4. Consideration of proposals for the revision of the UNCITRAL Model 
Law on Procurement of Goods, Construction and Services. 

 5. Other business. 

 6. Adoption of the report of the Working Group. 
 
 

 III. Deliberations and decisions 
 
 

9. At its ninth session, the Working Group continued its work on the elaboration 
of proposals for the revision of the Model Law. The Working Group used the notes 
by the Secretariat A/CN.9/WG.I/WP.42 and Add.1, and A/CN.9/WG.I/WP.43 as a 
basis for its deliberations. Consideration of the remainder of A/CN.9/WG.I/WP.43, 
A/CN.9/WG.I/WP.43/Add.1, and A/CN.9/WG.I/WP.44 and A/CN.9/WG.I/45 and 
their addenda was deferred to the Working Group’s next session. 

10. On Friday morning, the Secretariat summarized its understanding of the 
revisions that the Working Group requested to be made to the drafting materials for 
the Model Law and the Guide, on the use of electronic means of communications in 
procurement process and on electronic reverse auctions, reflecting the deliberations 
at the current session. The Working Group also heard a summary of the remaining 
topics on its agenda (listed in A/60/17, para. 171) and information on the work of 
other regional and international organizations in the field of public procurement.1 
The Working Group noted that the United Nations Convention against Corruption 
had recently entered into force and that although the main elements of its provisions 
addressing procurement were consistent with those of the Model Law, its 
requirements for domestic review provisions and those addressing conflicts of 
interest went beyond the current provisions of the Model Law, and might warrant 
the further attention of the Working Group in due course. 
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 IV. Consideration of proposals for the revision of the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services 
 
 

 A. The use of electronic communications in procurement 
(A/CN.9/WG.I/WP.42 and Add.1) 
 
 

 1. Functional equivalence of all methods of communicating, publishing, exchanging 
or storing information or documents (A/CN.9/WG.I/WP.42, paras. 7-16, and 
A/CN.9/WG.I/WP.42/Add.1, paras. 1 and 2)  
 

  Article 4 bis  
 

11. A number of drafting suggestions were made to the proposed new text of 
article 4 bis: (i) to use the term “means of communication” instead of “methods of 
communication”, so as to avoid confusion as the term “methods” was already used 
in the Model Law and the Guide in the context of procurement methods, and so as 
to conform with the text in the Model Law on Electronic Commerce; (ii) to delete 
the text in square brackets, except for the cross-reference; (iii) to move an 
illustrative list of examples of “electronic, optical or comparable means” of 
communication to the Guide to Enactment and to remove obsolete references; (iv) to 
delete the words “comparable means” as being undefined but to keep the examples 
listed in the text of the Model Law; (v) to end the article with “comply with 
article 4 [ter]”; (vi) to add the word “communicating” after the words “related to” 
and a reference to “data message”; and (vii) to replace the word “include” in the 
second pair of square brackets with “such as”.  

12. The Working Group noted that the adoption of some of the above suggestions 
would result in the text that would deviate from equivalent provisions in the 
recently adopted United Nations Convention on Electronic Contracting2 and other 
UNCITRAL texts. Nevertheless, it was agreed that making some of the suggested 
changes would simplify and streamline the text for the specific purposes of the 
Model Law, and that the Guide would explain that the provision was to the same 
effect as other UNCITRAL texts.  

13. The Working Group agreed with some of the proposed suggestions and 
decided that the article should be amended as follows:  

 “Article 4 bis. Functional equivalence of all [means][methods] of 
communicating, publishing, exchanging or storing information or 
documents 

  “Any provision of this Law related to communicating, to writing, to 
publication of information, to the submission of tenders in a sealed envelope, to the 
opening of tenders, to a record or to a meeting shall be interpreted to incorporate 
[any means of such activity, including], include electronic, optical or comparable 
means [by which such activities take place], [including, but not limited to,] 
electronic data interchange (EDI), electronic mail, telegram, telex or telecopy], 
provided that the means chosen complies with the [provisions of/accessibility 
standards set out in] article [4 ter].” 
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14. It was agreed that the Guide would contain an illustrative list of examples of 
“electronic, optical or comparable” means deleted from the text of the article, which 
would be updated, especially as regards references to telex and telegram. On the 
other hand, it was pointed out that which means of communication were obsolete 
would vary from jurisdiction to jurisdiction, and thus the Guide text should take into 
account the level of penetration of various types of electronic communications and 
technologies in the relevant market. It was also agreed that the Guide would state 
that the provisions of the article were intended to be interpreted broadly so as to 
encompass any provisions in the Model Law implying physical presence or a paper-
based environment.  

15. The Working Group noted an inconsistency between the principle of 
“technological neutrality” in article 4 bis and the proposed article 9 (3) where a 
reference was made to a specific technology, which would have to be reconsidered 
in due course. 

16. As regards the location of provisions in article 4 bis, some delegates were of 
the view that they should be included in either article 4 ter or article 9. Another 
suggestion was to move them to the end of article 2 (Definitions). Concern was 
expressed at the latter suggestion, since the proposed article 4 bis did not provide 
for a definition but contained a fundamental principle that would apply throughout 
the Model Law. It was proposed therefore to retain provisions of article 4 bis as a 
separate article early in the text of the Model Law, perhaps as article 2 bis. On the 
other hand, it was noted that such an early placing of the provisions in a separate 
article would result in substantial renumbering of articles of the Model Law. It was 
noted that the Working Group should keep in mind the impact that renumbering and 
other changes in the structure of the Model Law, arising from revisions, would have 
on jurisdictions that had enacted their procurement laws on the basis of the Model 
Law. It was suggested in this context that for ease of reference each new provision 
and all those amended should be accompanied by an appropriate explanatory 
footnote.  

17. Following the Working Group’s consideration of articles 4 ter and 9, further 
amendments were proposed to the text of article 4 bis, its title and location (see 
paras. 36 and 37 below). 
 

  Guide to Enactment text  
 

18. It was suggested that in the Guide to Enactment text addressing the use of 
electronic communications in the procurement process: references to 
“communications” should be replaced with “electronic means” when and as 
appropriate since the notion of communications in the text of the Model Law had a 
very broad ambit; and some discussions on the role and place of electronic 
procurement in the context of electronic government should be added. 

19. As regards the text under subheading (i), paragraph 2, it was pointed out that: 
some parts of the text referring to administration of contracts and to compliance 
with rules and policies should be deleted as those issues were not encompassed by 
the scope of the Model Law (see however paras. 81 to 86 below); the French 
translation of the term “electronic procurement”, referring to “procédures 
dématerialisées” rather than the more literal translation of the English text, 
“marchés electroniques”, was rather broader in scope, and therefore the texts in both 
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language versions should be reviewed and conformed; and paragraphs 3 and 4 
should be aligned with article 4 ter.  

20. As regards the text under subheading (ii), paragraph 7, it was agreed that the 
word “universally” before the word “legible” should be deleted. The initial concern 
was expressed that an immediately following reference to “unaltered over time” 
might be interpreted as imposing higher requirements on electronic communications 
than on paper communications and therefore the Guide should elaborate on the time 
frame intended. The Working Group’s understanding was however that no detailed 
elaboration on that point would be necessary, as the text simply listed qualitative 
requirements applicable to both electronic and paper communications, such as that 
communications should not degenerate over time. 

21. As regards the text under subheading (ii), paragraph 14, it was suggested that 
more detail should be added to the first sentence, so as to spell out situations in 
which the use of electronic means under the Model Law would be required, such as 
in the case of electronic reverse auctions or when a procuring entity specifically 
requires such use. The text would also provide more guidance on the impact of 
varying levels of use of electronic commerce in enacting States.  

22. It was suggested that, consistent with the current drafting of the Guide, no 
subheadings in the Guide would be required.  
 

 2. Accessibility standards (A/CN.9/WG.I/WP.42, paras. 17-19, and 
A/CN.9/WG.I/WP.42/Add.1, para. 3) 
 

  Article 4 ter 
 

23. The Working Group recalled that the proposed text for article 4 ter contained 
four elements, addressing the means of communication (which term includes 
publishing, exchanging or storing information or documents, holding meetings, and 
submission and opening of tenders) from the following standpoints: 

 (a) Non-discrimination; 

 (b) Not posing an obstacle to the procurement process; 

 (c) General availability; and 

 (d) General compatibility with other means of communications in use. 

24. Various suggestions were made as regards which of those elements should be 
retained in the proposed article 4 ter. 

25. It was observed that the term “accessibility standards” in the title of the 
proposed article might involve some unintended connotations, since the notion of 
“accessibility” had become associated with civil rights of access as a general notion 
regarding certain minority groups. Accordingly, an alternative term, “availability”, 
was proposed. It was noted that the term “accessibility” was used in the current 
article 5 of the Model Law (referring to the public accessibility of legal texts related 
to procurement), and that it denoted a broader concept than “availability” (which 
was more fact-based). On the other hand, it was noted that requiring the procuring 
entity to address the notion of “accessibility” in this regard might involve the 
procuring entity in assuming the costs of ensuring such accessibility, which would 
be onerous and might exceed the aims of the Working Group. Accordingly, the 
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Working Group decided that the term “availability” should be used so as to avoid 
unintended connotations. 

26. It was observed that the main issue to be addressed in this article was non-
discrimination in communications, and that this notion already existed in 
article 9 (3) of the current text of the Model Law. It was also noted that the notions 
of “availability” and “compatibility” could be viewed as either aspects of non-
discrimination, or related but distinct concepts.  

27. It was further recalled that the 2004 European Union procurement directives 
included a requirement of availability, but from the perspective that the means of 
communication in the procurement process should not restrict access to the 
procurement. It was noted that the proposed text 4 ter addressing non-discrimination 
could be viewed as encompassing the requirements set out in the directives, as the 
proposed text included a reference that the means of communication chosen should 
not limit competition.  

28. Accordingly, it was suggested that the text of article 4 ter should comprise the 
first two paragraphs proposed, addressing non-discrimination alone. Nonetheless, 
the Guide to Enactment should expand on the concept of non-discrimination, to 
clarify that the means of communication chosen should not pose an obstacle to the 
procurement process and should address general availability. 

29. It was also observed that the question of discrimination in the means of 
communication chosen (or, indeed, the method of procurement selected), was one 
that had been considered when the current Model Law was being drafted, and that it 
was also possible to discriminate in the application of any such decisions. These 
possibilities had been recognized in the drafting of article 9 (3) of the current text of 
the Model Law.  

30. The view, however, prevailed that the elements contained in (a), (b) and (d) of 
paragraph 23 above, should be deleted. As regards (b), not posing an obstacle to the 
procurement process, it was observed that the provision could be viewed as 
encompassing all the objectives in the preamble to the Model Law, and would 
enable the flexibility that would be desirable in selecting the means of 
communication and related matters. On the other hand, it was noted that a decision 
on what was an “obstacle” to the procurement process was subjective and therefore 
the provision could be abused. Nevertheless, the understanding in the Working 
Group was that the Guide would clarify that the means of communication chosen 
should not pose an obstacle to the procurement process, as otherwise they would 
jeopardize the promotion of the Model Law’s objectives of maximizing economy 
and efficiency in procurement, as stated in its preamble paragraph (a). 

31. As regards the element in paragraph (a) of paragraph 23 above, it was 
observed that the notion of non-discrimination existed in some provisions of the 
current text of the Model Law, such as article 9 (3), and in positive terms of fair and 
equitable treatment of suppliers and contractors in the preamble paragraph (d). 
Differing views were expressed on whether a general principle of non-
discrimination should be included in the Model Law. The prevailing view was that it 
should not as it would exceed the mandate of the Working Group, which is to review 
the Model Law to ensure functional equivalence and allow for the use of new 
methods of procurement. It was also mentioned that non-discrimination with respect 
to both means of communication and in general was recognized as an important 
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principle. Therefore, the objective of providing for the fair and equitable treatment 
of all suppliers and contractors reflected in the preamble should be reflected in the 
Model Law through specific norms as and when appropriate. 

32. The Working Group noted that the non-discrimination provisions of 
article 9 (3), intended to address risks of discrimination in the context of closed 
communication systems, would become obsolete and in fact contradict the proposed 
revisions, in particular those in the proposed article 9 that would give the procuring 
entity the ability to select the means of communication.  

33. It was further observed that provisions on non-discrimination might have an 
inadvertent and negative effect on the use of electronic means of communication in 
public procurement: procuring entities might be reluctant to have recourse to 
electronic means because of the fear that some suppliers or contractors who felt 
aggrieved by the choice of the means of communication would seek a review of the 
decision involved, and such a right of review might itself become an obstacle to the 
procurement process. It was further noted that any possible discrimination as well as 
challenges and integrity of communication were concerns that should be considered 
when the procurement entity assessed the potential benefits of electronic 
procurement. The risk could arise that merely because a small number of suppliers 
did not have access to the relevant technologies required, electronic procurement 
would not be introduced and its benefits would not take effect. 

34. Introducing a qualifier to the notion of discrimination, for example 
“unreasonable”, “manifest”, “obvious” or “deliberate”, as proposed, might not 
alleviate such a risk completely and might also introduce an element of subjectivity. 
In addition, such a qualifier could introduce new concepts of discrimination 
bringing inconsistency with other existing provisions on discrimination in the 
Model Law. Nonetheless, it was agreed that the Guide to Enactment should address 
the notion of discrimination and explain with examples how it might arise in 
practice. (See also para. 60 below). 

35. Noting that discrimination might arise only when the use of certain means of 
communications could not be objectively justified, the Working Group decided that 
the notions of “general availability” contained in the last paragraph of the proposed 
article 4 ter could be viewed as a means to provide for non-discrimination. 
Accordingly, the Working Group decided that the text of article 4 ter should 
comprise the first and the last paragraphs proposed and should read as follows:  

 “The procuring entity shall ensure that the means of communicating, 
publishing, exchanging or storing information or documents, of holding 
meetings, and of submitting and opening of tenders are readily capable of 
being utilized with those in general use among suppliers or contractors.” 

36. Subsequently, it was agreed that this wording should be reflected in the 
provisions of article 4 bis as follows (with the deletion of article 4 ter in its 
entirety):  
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 “Any provision of this Law related to communicating, to writing, to 
publication of information, to the submission of tenders in a sealed envelope, 
to the opening of tenders, to a record or to a meeting shall be interpreted to 
include electronic, optical or comparable means [by which such activities take 
place], provided that the means chosen are readily capable of being utilized 
with those in general use among suppliers or contractors.” 

37. As regards the location of the amended consolidated provisions, it was agreed 
that they, together with some provisions of the proposed article 9 (see paras. 39 and 
40 below), would comprise a separate article that would set out a fundamental 
principle relating to the use of communications (in its broadest sense) in the 
procurement process, and therefore should be placed early in the Model Law, 
perhaps after article 5 (to follow the chronology of the procurement process, that is, 
before any identification of suppliers or contractors). A new title would reflect a 
new expanded scope of the consolidated provisions and therefore references to 
“accessibility” or “availability” standards and to “functional equivalence” would 
have to be amended accordingly. 

38. As regards the proposed Guide to Enactment text, the Working Group agreed 
that, apart from what was stated in paragraphs 30 and 34 above, the Guide would 
reflect the Working Group’s decision on the text of articles 4 bis, 4 ter and 9 and: 
(i) expand on the notion of general availability of means of communication (for 
example, from the perspective that procuring entities should take account of the 
level of penetration of electronic communications and technologies in the relevant 
market when making their selection of the means of communication for the 
procurement concerned as well as costs of such means); (ii) highlight that recourse 
to which means of communication was objectively justifiable would vary from 
jurisdiction to jurisdiction and from procurement to procurement; (iii) address 
interoperability and compatibility issues, references to which had been deleted from 
the last subparagraph of the proposed article 4 ter; and (iv) advise that stricter 
requirements might apply (for example, under international treaties or imposed by 
multilateral development banks).  
 

 3. Form of communications (A/CN.9/WG.I/WP.42, paras. 20-28, and 
A/CN.9/WG.I/WP.42/Add.1, paras. 4 and 5) 
 

39. In the context of the consideration of article 9, it was decided that article 4 bis 
as amended (see paras. 36 and 37 above) should be merged with draft article 9 (1) 
requiring the procuring entity to set out its chosen means of communication when 
first soliciting participation in the procurement process, and with draft article 9 (4) 
requiring the procurement regulations to make provision addressing the authenticity, 
integrity, accessibility and confidentiality of communications.  
 

  Proposed article 5 bis 
 

40. The Working Group decided to consider the following text at its next session: 
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 “Article 5 bis [title to be considered for the tenth session] 

 (1) Any provision of this Law related to communicating[, to writing, to 
publication of information, to the submission of tenders in a sealed envelope, 
to the opening of tenders, to a record or to a meeting,] shall be interpreted to 
include electronic, optical or comparable means [by which such activities take 
place], provided that the means chosen are readily capable of being used with 
those in general [or common] use among suppliers or contractors.  

 (2) Documents, notifications, decisions and other communications [referred 
to in this Law] between suppliers or contractors and the procuring entity shall 
be provided, submitted or effected by the means of communication specified 
by the procuring entity when first soliciting the participation of suppliers or 
contractors in the procurement proceedings, provided that the means specified 
are capable of being used as set out in the preceding paragraph. 

 (3) The [procurement regulations or the procuring entity] [shall or may] 
establish measures to ensure the authenticity, integrity, accessibility and 
confidentiality of communications. 

 [(4) The provisions of paragraph 1 of this article shall apply equally to any 
provision of this Law related to writing, to publication of information, to the 
submission of tenders in a sealed envelope, to the opening of tenders, to a 
record or to a meeting.]” 

41. The Working Group noted that the first paragraph of the article above 
addressed not only communications, but also writing, publication of information, 
submission of tenders in a sealed envelope, opening of tenders, records and 
meetings. However, the second and third paragraphs addressed communications 
alone. The Working Group agreed to consider at a subsequent session whether these 
other items should be included in the first paragraph, alternatively as a separate 
fourth paragraph in this draft article, or elsewhere in the text, and that the bracketed 
text in paragraphs (1) and (4) would reflect that outstanding issue.  

42. As regards paragraph (2) of the article above, it was agreed that the restriction 
of “documents, notifications, decisions and other communications” in the previous 
version of the text to those “referred to in this Law” should be deleted, so as to refer 
to any communications generated in the procurement process, and the same change 
should be made in the remainder of the proposed article 9 (see para. 44 below). 

43. As regards paragraph (3) of the article above, the Working Group noted that 
the obligations in the remainder of the article fell upon the procuring entity. The 
Working Group therefore agreed to consider whether the procuring entity, rather 
than the enacting State by means of regulations, should address the issues of 
authenticity, integrity, accessibility and confidentiality of communications set out in 
that paragraph, and whether either the procuring entity or the enacting State should 
be given the option or should be required to do so. The bracketed text in the 
proposed text would reflect that outstanding issue. It was also agreed that the Guide 
to Enactment should discuss in detail the issues raised by the authenticity, integrity, 
accessibility and confidentiality of communications. 
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  Article 9 
 

44. As regards the remainder of the previously proposed article 9, addressing the 
form of communications, it was suggested that the article should address the 
requirement that communications should contain a record of their content. 
Accordingly, the Working Group agreed to continue its deliberations on a revised 
article 9 based on the following text:  

 “Article 9. Form of communications 

 (1) Subject to other provisions of this Law, documents, notifications, 
decisions and other communications [referred to in this Law] to be submitted 
by the procuring entity or administrative authority to a supplier or contractor 
or by a supplier or contractor to the procuring entity shall be in a form that 
provides a record of the content of the communication and is accessible so as 
to be usable for subsequent reference. 

 (2) Communications between suppliers or contractors and the procuring 
entity referred to in articles 7 (4) and (6), 12 (3), 31 (2)(a), 32 (1)(d), 34 (1), 
36 (1), 37 (3), 44(b) to (f) and 47 (1) [update for revisions to Model Law] may 
be made by a means of communication that does not provide a record of the 
confirmation content of the communication provided that, immediately 
thereafter, confirmation of the communication is given to the recipient of the 
communication in a form which provides a record of the content of the 
communication and is accessible so as to be usable for subsequent reference.” 

45. It was agreed that the wording of the previously proposed article would be 
changed from an obligation to provide a “record of the confirmation” to one to 
provide a “record of the content of the communication” so as to ensure that the 
content and the fact of the communication should be recorded. 
 

  Guide to Enactment text 
 

46. The Working Group decided not to consider the text for the Guide that would 
have to be changed in the light of the discussions at the current session.  

 

 4. Legal value of procurement contracts concluded electronically 
(A/CN.9/WG.I/WP.42, paras. 29-30, and A/CN.9/WG.I/WP.42/Add.1, para. 6) 
 

47. The Working Group requested that the reference to the “execution” of a 
contract in the final sentence of proposed paragraph (1) bis should be changed to the 
“conclusion” of a contract, so as to avoid any unintended technical connotations 
from the use of the term “execution” that might arise in individual jurisdictions. 

48. As regards paragraphs (1) bis and quater, it was agreed that the references 
referring to the need for enacting States to address the adequacy of electronic 
commerce laws should use the verb “may” rather than “will”, so as to confer 
flexibility and to allow enacting States to take account of differing factual 
circumstances. 
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 5. Requirement to maintain a record of the procurement proceedings 
(A/CN.9/WG.I/WP.42, paras. 31-32, and A/CN.9/WG.I/WP.42/Add.1, para. 7) 
 

49. It was observed that the Guide to Enactment should explain the ambit of 
proposed paragraph (b) bis, so that the record should set out any particular computer 
software or other criteria used for the means of communication chosen by the 
procuring entity. 

50. It was noted that the Guide to Enactment text should be conformed to the 
proposed article 5 bis, and that the requirement that the procuring entity select a 
means of storage of information in the record that would remain accessible “until 
the time for review under article 52 of the Model Law [had] elapsed” should be 
expanded to include any different period of time that the law in a particular system 
may apply to document retention systems. 

51. It was also agreed that the obligation to “ensure that record retention systems 
are fully compatible (or interoperable)” should be deleted from the text. The 
overriding consideration was that the information in the record could be made 
available to third parties entitled to receive it, and the accessibility requirements set 
out in the text would adequately address the issue.  
 

 6. Electronic submission of tenders, proposals and quotations (A/CN.9/WG.I/WP.42, 
paras. 33-34, and A/CN.9/WG.I/WP.42/Add.1, para. 8) 
 

52. It was observed that there were two significant notions regarding the electronic 
submission of tenders: the need to foster trust and confidence in electronic systems, 
and to identify and work towards the objectives of the proposed amendments. 
Transferring the safeguards of the traditional means of submission of tenders to the 
electronic environment would be critical. The introduction of any new system would 
raise new risks, and measures to alleviate them, particularly in the transitional 
period, should be adopted. 

53. The Working Group noted that it would be important for the procuring entity’s 
selection of the means of submission of tenders to be set out in the solicitation 
documents. Although the procuring entity would have to comply with the 
requirements of proposed article 5 bis when making its selection, it was considered 
that an express reference to those requirements would not be necessary in 
article 30 (5)(a) of the Model Law. Accordingly, the proviso in the text referring to 
the proposed article 5 bis should be deleted. 

54. The Working Group also considered the proposed deletions from the original 
text of article 30 (5)(a) of the Model Law, referring to the requirements for tenders 
to be submitted “in writing, signed and in a sealed envelope”. It was observed that 
these requirements were critical safeguards for the submission of tenders.  

55. The Working Group also heard that in many jurisdictions, the overwhelming 
majority of tenders continued to be submitted in traditional, paper-based format, and 
that the above requirements remained relevant.  

56. The Working Group heard that some jurisdictions had sought to avoid the 
technical consequences of requiring an electronic document to be signed by 
referring to such documents being capable of authentication. If the principle of 
technical neutrality conflicted with the fundamental principles of the Model Law 
itself, such as the requirement for tenders to be in writing, signed and in a sealed 
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envelope, the latter should prevail. Accordingly, although the requirements implied 
a paper-based environment, they should be retained in the text of article 30 (5)(a). It 
was also noted that the provisions of proposed article 5 bis would allow these 
safeguards to be translated into the electronic environment using the functional 
equivalence principle.  

57. It was also noted that the Guide to Enactment on this question would need to 
address the practical issues that arise in permitting the electronic submission of 
tenders, including the equivalent safeguards to writing, signature and a sealed 
envelope (such as an encrypted electronic tender to equate to a one in a sealed 
envelope). In addition, a virus could delete an electronic tender when it was opened, 
so that the tender would no longer exist. Accordingly, the Guide could recommend 
(as some systems do) the use of virus scanning software to identify any potential 
risks of this type, which again would enhance both confidence and transparency in 
the electronic environment.  

58. The Working Group considered how to address the possibility that an 
electronic system for the receipt of tenders might fail. It was noted that there should 
be no liability upon the procuring entity should a tender not be received—the risk of 
submission of a tender was the supplier’s, and the procuring entity was liable only 
to provide a receipt for the submission. However, it was considered that steps could 
be taken to alleviate the risks involved, for example by allowing for the submission 
of duplicate tenders in a different format as a safeguard against system failure 
(which some systems already permitted). Although it was noted that suppliers could 
seek to alter the terms of their tenders when submitting a duplicate, and that 
instances of this practice had been observed, it was considered that the benefits of 
allowing back-up submissions would exceed the potential disadvantages. 

59. Furthermore, the Working Group heard that in many countries, the practice 
was not to require one exclusive means of submission of tenders. In such cases, a 
mixed system operated in which some suppliers submitted tenders in traditional 
format, and others electronically. (Further variants of a mixed system would include 
the use of different methods of communication during the procurement process, and 
the option to suppliers to submit some parts of their tenders, such as samples or, 
technical drawings or legal certificates, in physical or paper-based format). It was 
commented that allowing a mixed system would not only promote confidence, but 
would also lead to enhanced levels of participation. Accordingly, it was decided that 
the procuring entity should be able to select either traditional, paper-based means of 
submission of tenders (and communications generally), or electronic means, or both, 
and that the text of the Model Law should expressly allow more than one means to 
be selected.  

60. Although the Working Group heard that allowing the suppliers themselves to 
select the means of submission might enhance participation, it was agreed that the 
selection should be left up to the procuring entity. The supplier might have recourse 
if the procuring entity acted in a discriminatory way in making the selection, but 
would otherwise be required to comply with the means of submission selected by 
the procuring entity, as set out in the solicitation documents. In connection with this 
issue, it was observed that the non-discrimination provision in the text of the current 
article 9 (3) of the Model Law, which sought to prevent discrimination in the 
application of the selection of the means of communication, remained pertinent even 
in the light of the proposed article 5 bis of the Model Law. Accordingly, the 
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Working Group decided to consider at its next session whether an express non-
discrimination provision should be retained and, if so, its location. 

61. In this regard, it was also noted that the Guide to Enactment should stress that 
the use of mixed systems would be most appropriate during the transitional period 
after the introduction of electronic means of communications in procurement, and 
that the use of only electronic means would be promoted where appropriate in the 
longer term. 

62. It was further observed that the proposed text of article 30 (5)(a) referred to 
the “form”, whereas the proposed article 5 bis referred to the “means”, of 
submission of tenders. It was noted that the two provisions should be consistent in 
this regard, as well as in references to the requirements of tenders to be in a sealed 
envelope, and that if the form were specified as being “in writing, signed and in a 
sealed envelope”, the reference to the manner of their submission should perhaps be 
to the “means” of their submission, so as to achieve the desired consistency. 

63. Accordingly, the Working Group decided that at its next session it would 
consider the following text for article 30(5)(a): “A tender shall be submitted [by the 
means specified in the solicitation documents, and shall be submitted] in writing, 
signed and in a sealed envelope”. 
 

 7. Electronic opening of tenders (A/CN.9/WG.I/WP.42, paras. 35-37, and 
A/CN.9/WG.I/WP.42/Add.1, para. 9) 
 

64. It was observed that the use of a sealed envelope in the submission of tenders 
discussed in the preceding section was also an essential feature of the opening of 
tenders, because the existence of the seal until the time of opening was a critical 
element of confidence in the process.  

65. As regards the proposed text for article 33 (4) of the Model Law, it was noted 
that the requirement for suppliers to be able to follow the opening of tenders 
“simultaneously” or “instantaneously” should be changed to “contemporaneously”, 
which would require the procuring entity to open the electronic tenders and upload 
them onto the relevant website immediately thereafter, a procedure equivalent to 
and not more onerous than the traditional public opening of tenders. It was also 
suggested that the final part of the proposed text should read “if [suppliers] are 
capable of following the opening of the tenders contemporaneously through the 
electronic, optical or comparable means of communication used by the procuring 
entity”. 
 

 8. Electronic publication of procurement-related information (A/CN.9/WG.I/WP.42, 
paras. 38-45, and A/CN.9/WG.I/WP.42/Add.1, para. 10) 
 

  Article 5 
 

66. It was stressed that the article was important and used by multilateral 
development banks as a benchmark to assess a level of transparency in procurement 
regulation in various countries. It was suggested that provisions in article 5 should 
remain as clear as possible and not be overloaded with extensive requirements.  
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67. The prevailing view was that the current scope of the article should be 
maintained. It was observed that while the objective of transparency was important, 
it should not be achieved at the expense of other important considerations, such as 
costs and other burdens on procuring entities.  

68. The desirability of including a reference to “all judicial decisions on the 
application thereof” in the revised article was questioned. Concerns were expressed 
that in some jurisdictions, it would be impossible to comply with the requirement to 
make this information promptly accessible to the public and systematically 
maintain. Some delegations were of the view that the imposition of this requirement 
should be restricted to judicial decisions with precedent value and “of general 
application”. 

69. Questions were raised about the meaning of the phrase “systematic 
maintenance”. It was suggested that the phrase sought to capture the requirement to 
update and that it could be onerous with respect to certain types of information. The 
suggestion was made that such a requirement should apply only to the procurement 
law and procurement regulations, while a less stringent regime should apply, for 
example, to administrative rulings. 

70. The point was also made that a difference should be drawn between the 
requirement to make legal texts accessible and the requirement to publish them. 
While the former could in most cases be easily complied with in practice as regards 
all legal texts referred to in the article, the latter would pose practical problems of 
compliance, especially if it applied to all judicial decisions and administrative 
rulings. It was stressed, on the other hand, that the requirement to make legal texts 
accessible could also be burdensome in practice as, for example, judicial decisions 
and administrative rulings might be available but not necessarily easily accessible.  

71. Some support was expressed for splitting article 5 into two paragraphs: the 
first paragraph dealing with legal texts that had to be published (law, procurement 
regulations and directives of general application); and the second paragraph dealing 
with significant important judicial decisions and administrative rulings that should 
be maintained on an ongoing basis. It was suggested that different requirements 
should apply to these two categories of information. As regards the first category of 
legal texts, the requirements would remain as they were in the current article 5, in 
particular the notion of timeliness was stressed to be important and therefore the 
word “promptly” should be kept in the article. As regards the second category, the 
requirement to “systematically maintain” would be replaced with the requirement 
“to update on a regular basis if need be”.  

72. The prevailing view was that the Secretariat should take into account this 
approach when preparing a revised text of article 5 and that further details should be 
included in the Guide, in particular issues that would be desirable to regulate in 
procurement regulations, such as media and manner of publication. 

73. Some support was expressed for the retention of the first proposed addition in 
article 5. The reference to “other information” in it was proposed to be restricted by 
the addition at the end of the words “regarding procurement policies”. On the other 
hand, it was questioned whether the suggested wording would be appropriate in the 
Model Law, as an enacting State would in any case have options to add provisions 
to those existing in the Model Law, and whether it would not already be covered by 
the general objective of transparency.  
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74. The prevailing view was that all proposed possible additions in square 
brackets should be reflected only in the Guide. It was suggested that the second 
proposal should specify, for the benefits of enacting States, requirements regarding 
publication found in the Model Law. Reference to systematic maintenance in this 
context should be reconsidered as being onerous, and its benefits illusionary.  
 

  Provisions on “forthcoming procurement opportunities” 
 

75. Divergent views were expressed as regards the desirability of including these 
provisions in the Model Law. On the one hand, it was stated that this approach 
would be desirable as provisions were conducive to transparency in public 
procurement and promoting competition. In addition, it was pointed out that this 
would align the Model Law in the respective part with the WTO Agreement on 
Government Procurement.  

76. Suggestions were made that the proposed provisions should be amended as 
follows so that to clearly state that they would not constitute calls for tenders: “as 
promptly as possible after beginning of a fiscal year procuring entities may publish 
information of the expected procurement opportunities for the following [the 
enacting State specifies the period], and this information shall not constitute the 
solicitation documents or parts thereof”. Another suggestion was to replace the verb 
“may” with the word “shall” or “should”. Some delegates however expressed the 
view that if the provisions were to be included in the Model Law, they should 
remain enabling rather than prescriptive. The suggestion was made that they might 
be included in article 5.  

77. On the other hand, some delegates were of the view that the proposed 
provisions would be more appropriately located in the Guide. They were against 
making the provisions prescriptive as they would in such case impose burdensome 
requirements on procuring entities in the sense that they could be interpreted as 
proposing a new standard or step for the procuring entity with respect to publication 
of information prior to solicitation.  

78. The suggestion was made that in the consideration of this issue, the Working 
Group should assess whether the practice of publication of this type of information 
would be consistent with objectives of the Model Law, and if so whether there 
would be the need for a specific enabling provision in the Model Law to promote 
the practice.  
 

  Guide to Enactment text  
 

79. It was suggested that the sentence beginning with the words “Incentives may 
be provided” in paragraph 2 of section (a), the second sentence of paragraph 4 of 
section (a), and paragraph 2 of section (b) should be deleted. In the sentence 
beginning with “Although the Model Law requires” in paragraph 2 of section (a), it 
was suggested to replace the last portion of the sentence beginning with the words 
“and might operate” with the following phrase “and enacting States should consider 
the cost of additional publication having regard of the benefits to recipients”. 
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 9. Outstanding issues (A/CN.9/WG.I/WP.42, paras. 36-48) 
 

80. As regards the general approach to redrafting the Model Law, the point was 
made that amendments should be kept to the minimum and be drafted in a flexible 
manner to accommodate varying conditions in different countries. It was also noted 
that the revised Model Law should be as user-friendly as possible.  

81. As regards whether scope of the Model Law and the Guide should be 
expanded to address procurement planning and contract administration, it was 
pointed out that the procurement in fact covered these stages, and involved various 
public agencies. However, it was observed that some of these stages did not fall 
within the purview of procurement legislation, but rather budgetary legislation 
(procurement planning) and contract law (contract administration). Nevertheless, it 
was pointed out that these stages were integral parts of the entire procurement 
process with the result that deficiencies at one stage would have a negative impact 
on other stages and the overall procurement process, with a risk that the Model 
Law’s objectives could be compromised. Therefore, it was stressed that the proper 
regulation of all the stages leading and following the selection of a contractor, the 
current scope of the Model Law, was paramount.  

82. Accordingly, suggestions were made that, if not by establishing general 
principles in the Model Law, the Guide should address inter alia best practice in 
procurement planning and contract administration so as to cover the entire 
procurement process. On the other hand, it was noted that it might be more feasible 
in the expanded Model Law and/or the Guide to deal with the issues of procurement 
planning alone, as regulation of contract administration was a considerably more 
complex undertaking. The Working Group recalled in this respect the UNCITRAL 
Legislative Guide on Drawing Up International Contracts for the Construction of 
Industrial Works, which dealt with pre-contract issues as well as with the specific 
provisions of a works contract. It was pointed out that in some jurisdictions the 
contract administration stage was regulated by separate legislation.  

83. Specifically in the context of procurement planning, it was pointed out that the 
Working Group had already touched upon one of the issues related to the 
procurement planning stage, the publication of information on forthcoming 
procurement opportunities. Support was expressed that the Guide should encourage 
the publication of this information in enacting States as conducive to proper 
procurement management, good governance and transparency. Caution was 
expressed as regards the inclusion in the Model Law of anything beyond general 
principles that should govern procurement planning since otherwise the flexibility 
necessary in that stage would be eliminated. Suggestion was made that the Guide or 
other tools that could be developed to assist States with enacting and implementing 
the Model Law was an appropriate place to discuss details about procurement 
planning and some good practices to be encouraged. Nevertheless, it was pointed 
out that there might be practical difficulties in finding the relevant information and 
solutions that would accommodate all various local conditions.  

84. Specifically in the context of contract administration, it was suggested that the 
Model Law or the Guide should alert enacting States to problems that might arise 
(i) on the one hand, at the stage of the selection of a contractor, which might have 
negative impact on contract administration, especially as regards the ultimate price 
that State would have to pay for goods, works or services provided, and, (ii) on the 
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other hand, at the contract administration stage, where variations might significantly 
increase the final price, undermine the integrity of the procurement process and 
negatively affect the legitimate interests of the parties. It was suggested that the 
Guide, where appropriate and possible, should provide guidance to enacting States 
on how to prevent and deal with these possible issues.  

85. As regards the nature of the Guide, suggestions were made that the Guide 
should not only be addressed to legislators but should also be a more general guide 
to the implementation and use of the Model Law, addressed to a broader audience. It 
was agreed that drafting regulations as part of such a guide would not be feasible as 
they would require even a higher level of specificity than that required for the 
Model Law and would need to reflect divergent systems. The revised Guide could 
elaborate on issues that would be important to reflect in procurement regulations. 
The view was expressed that model clauses could also be provided in the Guide, 
which could be especially valuable, if they drew from practical experience of 
various stakeholders, including development banks. A preference was expressed for 
using the verb “may”, not “will”, in the Guide to Enactment, when referring to 
general legislative issues to be addressed by enacting States.  

86. The Working Group decided to take up these issues in due course, at which 
stage the Secretariat might be requested to undertake a study that would enumerate 
problems commonly encountered at procurement planning and contract 
administration stages and analyse ways of dealing with them in various domestic, 
regional and international regulations. 
 
 

 B. Draft provisions to enable the use of electronic reverse auctions 
under the Model Law (A/CN.9/WG.I/WP.43) 
 
 

 1. General remarks  
 

87. It was pointed out that in drafting any provisions on electronic reverse 
auctions (ERAs) in the Model Law and the Guide, conditions in and interests of 
countries that would primarily benefit from the Model Law should be kept in mind. 
It was pointed out that the Model Law had promoted so far traditional open 
tendering as a “gold standard”, whose fundamental principles included prohibition 
of negotiations and a single opportunity for a supplier to submit its best tender, 
which were contradicted by the inherent features of ERAs. Acknowledging and 
regulating ERAs in the Model Law could mean deviation from these fundamental 
principles and dilution of the “gold standard” of open tendering. 

88. The Working Group noted developments in the use and regulation of ERAs at 
national and regional levels, as well as the multilateral development banks’ stance in 
that respect. In reiterating that ERAs posed a number of new risks and might 
increase those present in the traditional sealed envelope environment, the general 
view was that the Working Group should consider all problems that ERAs raised so 
as properly to mitigate them through regulation.  

89. It was acknowledged that because of the novelty of ERAs, it would be difficult 
to set out best practice in their use. Therefore, the view was expressed that the 
Model Law’s provisions on ERAs should be drafted as broadly as possible to allow 
evolution of the practice with ERAs. At the same time, it was stated, it would be 
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important to establish the essential legal framework for their operation, based on 
general procurement principles and principles specific to the operation of ERAs. 
Anonymity of bidders and clear specifications established and made known to 
suppliers at the outset of procurement were named as such important considerations. 
The importance of preserving the anonymity of bidders was also highlighted in the 
broader context of competition and fair dealing.  

90. Experience with ERAs in at least one jurisdiction, it was said, indicated that 
they might be a costly tool for procurement of demands for only one procuring 
entity as third-party contractors were hired. Therefore, consolidated purchases were 
encouraged.  

91. The initial preference was that the provisions should be drafted in such a way 
as to allow the price to be the only award criteria when ERAs were used. Allowing 
criteria other than price would open the possibilities of abuse as a subjective 
element could be introduced into the process when trying to quantify these criteria. 
The view was expressed that establishing the lowest price below which tender 
would not be accepted could be an important safeguard for a proper management of 
ERAs and against abnormally low tenders.  

92. The preference was also expressed for standard goods and commodities to be 
subject to ERAs. The point was made that even standard services (for example, 
cleaning services) could have qualitative elements and therefore procurement 
through ERAs could compromise quality. On the other hand, it was stated that it 
would not be desirable to limit ERAs to any particular type of procurement as at this 
stage it would be difficult to predict how the tool would evolve. As experience in 
some countries suggested, services were capable of being procured through ERAs 
even when quality mattered with a two phase approach, the first phase involving the 
assessment of quality aspects.  

93. A number of objections were raised to providing exclusively for Model 1 
ERAs as they presupposed a fully automated process, which especially at a 
transitional stage in development, could not be achieved without the risk of 
excluding a substantial number of suppliers.  

94. It was agreed that ERAs should not be restricted to a stand-alone procurement 
method, to avoid prejudicing their evolution. ERAs should also be allowed as an 
optional phase in some procurement methods.  
 

 2. Conditions for use of electronic reverse auctions (A/CN.9/WG.I/WP.43, 
paras. 9-37) 
 

95. The following text was proposed to be included in the end of chapter III 
“Tendering proceedings”, as a new section IV “Electronic reverse auctions”, where 
all ERA related provisions, including the proposed text for articles 47 bis and ter, 
should be consolidated:  

 “Article [36 bis]. Conditions for use of electronic reverse auctions 

  “A procuring entity may engage in procurement by means of an 
electronic reverse auction in accordance with article[s 47 bis and ter] in the 
following circumstances:  
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  (a) Where it is feasible for the procuring entity to formulate detailed 
and precise specifications for the goods, construction and services;  

  (b) Where there is a competitive market of suppliers or contractors that 
are anticipated to be qualified to participate in the electronic reverse auction 
such that effective competition is ensured; 

  (c) Where it concerns  

  (i) commonly used goods, the characteristics of which are generally 
available on the market; or  

  (ii) commonly used services or constructions, the characteristics of 
which are generally available on the market and provided that the 
services or constructions are of a simple nature; and  

  (d) the price is the only criterion to be used in determining the 
successful bid;  

 or (e) [option for the legislator: ]the price and other criteria that can be 
expressed in figures or transformed into monetary units and can be evaluated 
automatically are to be used in determining the successful bid.]” 

96. Support was expressed for the suggested wording, which, it was observed, 
represented a compromise solution, drafted in a sufficiently broad and flexible 
manner to allow evolution of ERAs within a number of parameters. There was 
agreement in the Working Group that all provisions in the proposed article 36 bis 
should be taken as a package, so as to preserve the effect of all safeguards contained 
therein.  

97. An observation was, on the other hand, that the proposed text favoured price 
considerations at the expense of quality and that the approach should be 
reconsidered. In response, it was observed that that situation was inherent in ERAs 
and thus in procurement where quality was more important than or equal to price, 
other procurement methods might be more suitable. Concerns were also expressed 
on whether the article provided sufficient assurances regarding responsiveness. The 
point was made, however, that the issue of responsiveness was addressed in 
article 47 bis.  

98. A number of amendments were proposed with respect to the text: throughout 
the text, to use consistently “construction or services” in square brackets (consistent 
with the Model Law’s terminology); in paragraph (a), to remove the reference to the 
procuring entity; in paragraph (c), to delete “the characteristics of”; in 
subparagraph (c)(ii), to put in brackets the phrase “generally available on the 
market”; and in the optional paragraph (e), to insert the word “only” before the 
phrase “other criteria”, to consider the appropriateness and location of the phrase 
“option for the legislator”, to include alternative wording to “evaluated 
automatically”, such as “evaluated in automatic processes”, to replace the term 
“bid” with the term “tender” and to refer to paragraph (d) and optional 
paragraph (e) as alternative text for paragraph (d). 

99. With reference to paragraph (a), it was also observed that the paragraph might 
be redundant in the light of article 27 (d) of the Model Law, and the Working Group 
would revisit the question. With reference to paragraph (e), it was also questioned 
whether the paragraph should stay in the Model Law or be moved to the Guide.  
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100. It was suggested that the Guide should explain that construction or services 
would not normally fulfil conditions for ERAs, unless they were of a highly simple 
nature. Strong support was expressed for that suggestion and reference in this regard 
was made to paragraph 35 of A/CN.9/WG.I/WP.43, in particular its provisions on 
commodities, that, it was said, should remain as the text for the Guide 
accompanying the proposed article 36 bis. It was also pointed out that, while the 
proposed article envisaged criteria other than price for ERAs, the Guide should alert 
to potential dangers if such other criteria were included. Another proposal was for 
the Guide to clarify that the term “qualified” used in subparagraph (b) should not 
mean that pre-qualification would necessarily be involved in ERAs.  

101. Among other considerations to be reflected in the Guide suggested were the 
need to ensure the anonymity of bidders (pointing out that the requirement that 
reverse auctions should therefore be only in electronic form); that ERAs would be a 
single and final round before a winner was selected to prevent abuses; the winning 
price would figure in the contract, including in the case of framework agreements; 
opening and closing of the auctions would be clearly specified in advance; and on 
the importance of a sufficient number of participating suppliers to ensure 
competition. The Working Group heard that the type of non-price criteria 
contemplated included delivery times and technical considerations. The Working 
Group agreed that no criteria other than those in (d) and optional (e) should be 
auctioned.  

102. In addition, to preserve the benefits of ERAs as an efficient tool and to 
alleviate difficulties with drafting precise specifications, it was suggested that the 
Guide should elaborate on advisability of common procurement vocabulary that 
would identify goods, construction or services by codes or by reference to general 
market-defined standards (that is, standardized products). Developing lists with 
goods, construction or services that were not suitable for ERAs or a list that would 
describe characteristics of goods, construction or services, which if present would 
make such goods, construction or services suitable for ERAs were also suggested 
(as opposed to developing a positive list that would be difficult to update). 
Reference in this regard was made to paragraph 35 of A/CN.9/WG.I/WP.43.  

103. With respect to the term “standardized”, appearing in proposed article 19 bis 
in A/CN.9/WG.I/WP.43 and not reflected in the proposed article 36 bis, the tentative 
preference expressed was to avoid that term as it was prone to different 
interpretations and therefore could give rise to review. The term “commonly used” 
was considered to be aimed at the same objective as “generally available”, with the 
meaning easily and more uniformly comprehensible but both might be retained. It 
was also agreed that no approval of a third party would be required for ERAs to be 
used. As the proposed location of the article indicated, the Working Group’s 
understanding was that ERAs would essentially be a part of tendering proceedings, 
while not excluding the possibility of using it as a stand-alone method or a phase in 
multi-stage framework agreements.  

104. The Secretariat was requested to reconsider the example in paragraph 32 of 
A/CN.9/WG.I/WP.43 as well as the addition in paragraph 5 of the Guide text 
proposed for article 19 bis. 
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 3. Procedures in the pre-auction period (A/CN.9/WG.I/WP.43, paras. 38-53) 
 

105. As regards proposed article 47 bis, it was queried whether the article 
contemplated that suppliers could withdraw from the ERA before its closure. The 
Working Group heard that there was no express provision in the article, but the 
implication of the continuing obligation upon the procuring entity to ensure 
sufficient competition implied that suppliers could indeed withdraw. The Working 
Group also heard that in some jurisdictions, suppliers were not permitted to 
withdraw once they had committed to participate in the ERA.  

106. It was further noted that there were two distinct types of ERA that could be 
contemplated: in the first, the full series of steps in an ordinary tendering 
proceeding would be conducted, including an assessment of the responsiveness of 
the initial tender and the qualifications of the suppliers, with all the safeguards of 
the sealed envelope system. Thereafter, all qualified suppliers would be invited to 
participate in the ERA that would determine the winner. In such a system, it would 
be possible for suppliers to withdraw, as the pre-ERA assessment ensured that the 
winner could fulfil the contract. 

107. In a second type of ERA, there would be no initial assessment, and no control 
of the responsiveness of the tender or qualifications of the supplier until after the 
ERA had closed. The attention of the Working Group was drawn to the existence of 
ERAs already conducted in this manner, and that these procedures might minimize 
the risk of fraud in the operation of the ERA, in that sensitive information that 
would be submitted in an initial tender would not be available prior to the ERA 
itself. In this system, the suppliers simply confirmed their acceptance of the 
specifications and that they were qualified to participate in the procurement online 
as the ERA commenced. It was observed that post-ERA assessment of 
responsiveness and qualification raised the risk that the winning supplier was then 
found to be unqualified or its tender non-responsive, in which case another supplier 
would be awarded the contract (according to defined rules). In this system, since 
there was no guarantee that the winning supplier could fulfil the contract, it might 
be unadvisable to permit suppliers to withdraw. 

108. The Working Group considered that the Model Law should be sufficiently 
flexible to enable either system to operate, provided that sufficient safeguards were 
in place to protect against fraud and abuse. The Working Group requested that 
proposed article 47 bis be redrafted to confer sufficient flexibility in this regard. As 
regards the current text, it was agreed that paragraph 2 should provide that where 
the first type of ERA above was contemplated, suppliers or contractors should, prior 
to the auction, submit initial tenders that were complete in all respects. It was also 
agreed that the article should refer to “tenders” rather than “bids”, and that a more 
appropriate term for the parts of the tender that would be subject to the ERA than 
“elements” would be sought. 

109. The Working Group considered that the Guide to Enactment text should 
explain that the provisions in the Model Law were intended to confer sufficient 
flexibility to allow an ERA to operate in either of the ways described in 
paragraphs 106 and 107 above, depending on the circumstances prevailing in the 
country concerned. In addition, the Guide should address the safeguards that should 
be in place to allow either system to operate consistently with the objectives and 



 

24  
 

A/CN.9/595  

main procedures of the Model Law, including any differences between ERAs and 
those main procedures. 

110. As regards the possibility of suppliers withdrawing from the ERA and ensuring 
effective competition, it was agreed that paragraph 3(d) should provide that:  

 “The procuring entity shall ensure that the number of suppliers or contractors 
invited to participate in the auction is sufficient to ensure effective 
competition. If the number of suppliers or contractors at any time before the 
closure of the auction, is in the opinion of the procuring entity insufficient to 
ensure effective competition, the procuring entity [may/shall] withdraw the 
electronic reverse auction.”  

111. The Working Group agreed to consider at its next session whether the 
procuring entity should have the option, or be required, to withdraw the ERA in 
such circumstances, in the light of whether or not suppliers should be permitted to 
withdraw from the ERA. The Working Group considered that the Guide to 
Enactment text should address when and how suppliers might withdraw from the 
ERA process before its closure. 

 

Notes 

 1  The representatives of AfDB, COMESA, IADB and WTO briefed the Working Group in this 
regard. A summary of their work in the field of public procurement is found in 
A/CN.9/598/Add.1. 

 2  General Assembly resolution 60/21. 

                


