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(Note dated lk March 1951 from the Permanent 
Representative of Canada to the United Nations) 

The Permanent'Representative of Canada to the United Nations presents his 

setiffpliments to the Secretary-General of the United Nations, and has the honour to 

r e fe r to the Secretary-General 's note No. SOA 317/1/OI ( l ) of 12 January 1951, 

addressed to the Secretary of State for External Affairs of Canada, regarding the 

draf t Covenant on Human Rights, in yhich the Secretary-General, in accordance 

\?ith a resolut ion of the General Assembly of k December 1950, requested the 

observations of the" Government of Canada on the draf t Covenant on Human Rights 

for transmission to the Commission on Hiiman Rights. 

The Permanent Representative of Canada has been instructed by the Secretary 

of S ta te for External Affairs to transmit to the Secretary-General the enclosed 

Statement containing the observations of the Government of Canada on the draf t 

Covenant on Huma-ci Rights, 
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CANADIAN STATEMENT ON DRAFT COVENANT 
OK HUMAN RIGHTS 

Under the Canadian constitutional and legal system, human rights and 

freedoms' have been protected by judgments of the courts and by specific statutes 

rather than by general declarations, statements of principles or a bill of 

rights. Indeed, it vould appear that residents of Canada enjoy, in fact all the 

rights set forth in the draft covenant on human rights, apart from the provision 

for compensation in the event of a miscarriage of justice, dealt with in 

Article 10(3). In Canada these rights have been observed and enforced on a 

rather different basis than in some other countries. 

2, The existence of different methods and.procedures for defining and 

protecting human rights has Inevitably given rise to some divergence of views on 

the draft covenant, as expressed by the representatives of various countries in 

the General Assembly and other organs of the United Nations. It must thus be 

recognized that there- are many difficulties and obstacles to be overcome in 

reaching a general understanding on an international treaty or agreement dealing 

•with human rights. 

3. Certainly Canada could not support any draft covenant, or become a party to 

any covenant which was framed in such a way as to run counter to the policies 

and. principles of any large and representative group of the nations of the free 

world. This requires, among other things, that full recognition be given to the 

constitutional difficulties of federal states and states with dependent 

territories. Canada, for its part, could not even consider approving any 

^covenant in the absence of a satisfactory federal clause. Furthermore, the 

proposed attempt to include economic and social rights will Jeopardize the 

completion and coming into force of the covenant. 

THE FIRST EIGHTEEN AHTICIES OF THE DRAFT COVENANT 

k. The content or scope of the first eighteen articles of the present draft 

text of the covenant appears to be generally satisfactory, in the sense that 

they cover the essential or fundamental civil rights. It would not appear to be 

wise to attempt to add at this stage to the basic principles embodied in these 

articles, as any endeavour to do this might well result in lengthy delays in 

establishing the text of the covenant and limit substantially the number of 

/states 
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states prepared to ratify i t . 
5. Indeed, i t might be advisable to consider the deletion of certain rather 
more secondary provisions in the f i r s t eighteen a r t ic les , such as the provision 
in paragraph 2, sub-section, (b) of Article 10 to grant free legal aid, and the 
provisions in paragraph 6 of. Article 6 and paragraph 3 of Article 10, to accord 
compensation in the case of unlawful arrest or a miscarriage of justice in the 
courts. Other oountries interested in the formulation of the covenant have 
pointed out that these provisions have extensive administrative and financial 
implications. I t might therefore be advisable not to include them at the 
present Stage. 
6. As regards the form.or quality of drafting of the f i r s t eighteen ar t ic les , 
the present draft text requires substantial revision. The art icles are very 
unevenly formed. Some contain very detailed provisions vhile others are 
expressed in terms of general principles. The cr i t ic ises made of the text by 
different governments have been of a conflicting nature, as some have -wished to 
have more detailed provisions -with lengthy enumerations of exceptions to , or 
limitations on> the basic rights as defined in the covenant, vhile other ;; 

governments have expressed a desire to confine the text to general provisions 
vithout spelling put restrict ions and exceptions in detail." Since i t ' i s 
necessary for the purpose of a general international convention to".find some 
common ground between the various legal systems in existence in the free xorld, 
technical terms and detailed provisions should be eliminated as far as possible, 
and the definitions of rights In the covenant should be expressed in general 
terms, while a t the same time avoiding ambiguity or vagueness as far as possible. 
7 . • In an annex to this statement some comments are made on a few ar t ic les to 
I l lustrate the unsatisfactory form,of.'the f i r s t eighteen a r t i c les . 
EEEEEAL STATE CLAUSE 
8. The comprehensive resolution, of the General Assembly of -k December 195Q, 
concerning the future wprlc of the Commission on Human Bights contains' a 
reference to the federal state clause and provides that the ConsulssIon shall mates 
recommendations for the purpose of securing the m^imum extension of the covenant 
to the constituent units of federal s ta tes , and meeting the constitutional 
problems of federal s ta tes . The inclusion of a federal clause recognizing the 
special position of federal states in the covenant is of the greatest importance 

/ to Canada. 



I/CN.V515/Add.l3 
Page k 

to Canada. Indeed, as stated above,, sin the absence of a satisfactory, federal 
clause, Canada,, because. ,of the nature of i t s constitution, which distributes 
legislative .goners over the field qf .human rights between the national 
parliament and the provincial legislatures, could not become a party to the 

Covenant. 
COLONIAL APPLICATION. CLAUSE 
9. On ^ December, the;,Genera.l.Asaeiab^y also adopted a,separate resolution, 
concerned with the application of the covenant.to dependent terr i tor ies* This 
not only records a, decision : against the inclusion of a colonia^.,.application 
clause in the. covenant, but presents the? tex;t for an ar t ic le which would require 
that the .provisions, of,the covenant apply automatically and immediately to a l l 
dependent terri tories, of metropolitan states which, becomes parties...to the 
covenant. Many delegations voted in favour of. this resolution in .the belief 
that the, benefits .and rights .under the covenant should not be withheld from 
colonial peoples.. ..The majority, dec^ifin i s , however, regrettable since,..if i t :is, 
maintained, it, will, undoubtedly make it-very diff icult , if .not. impossible for . 

a number ,of states vith non-s^p»f-governing, territories, to become,.parties to.the,, 
covenant,, even, after lengthy delays. 
10. Under a colonial, application clause, such as Article IS of the. Genocide 
Convention, the provisions of,. the covenant would, not ...be. automatically binding 
on overseas te r r i tor ies a t the tine of rat if icat ion, but the state responsible 
for the international relations of the ^territories in question would be able a t 
any time by notification to extend, the,... application of., the covenant to any or a l l 
of these, . terri tories. In a social and humanitarian,convention,of the character 
of, the draft covenant, which concerns many.matters, of. local; legislative 
jurisdiction.,,.^, clause should be included to faci l i ta te the adherence of states 
with dependencies., as. these states frequently, have,-constitutional difficult ies 
in applying convej^ion^, to. *heir..territories,and as they attach great: importance 
to respecting the autonomy and measure of self-government enjoyed by colonial 
governments, and legislatures, 

SELF-EE0EH1IHA.TIOII OP PEOPLES AM) NATION 

11. The principal resolution adopted by the Aesensbly on h December contains a 
part whereby the Commission is to be requested to study ways and means which 
would ensure the right of peoples and nations to self-determination, though the 

/resolution 
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resolution does not specifically state that articles for this purpose are to bex 

included in the draft covenant. The principle of self-determination, which is 

recognized in the Charter of the United Hations itself, is of the greatest 

importance. The right of self-determination and independence is, however, not 

so much a matter of individual human rights and fundamental freedoms as a 

collective right and is therefore inappropriate for inclusion in the covenant. 

ECONOMIC SOCIAL AMD CULTURAL SIGHTS 

12. The General Assembly deolded to include economic, social and cultural 

rights in the covenant, and the Commission is to he instructed to make provision 

for them in the draft covenant. It is to be hoped that the General Assembly 

will reconsider, and indeed reverse, this decision. 

13. The advancement of economic, social and cultural rights is a matter of 

great importance. The traditional civil liberties cannot be fully exercised in 

the modern world, unless economic and social rights are also promoted and 

enjoyed. There is therefore a close relationship between the two categories of 

rights. Generally speaking, however, economic and social rights cannot be 

protected and encouraged in the same way as civil and political rights. The 

latter involve limitations on the powers of governments and legislatures to 

interfere with the rights of the individual. Economic, social and cultural 

rights, on the other hand, are not so much individual rights as responsibilities 

of the state in the field of economic policy and social welfare which usually 

require for their effective implementation detailed social legislation and the 

creation of appropriate administrative machinery. There is thus a fundamental 

difference in the nature of the two categories of rights. 

14. An attempt to include economic and social rights in the first covenant will 

Jeopardize, if not make impossible, its completion. It will be extremely 

difficult to reach any general agreement, at least without lengthy delays, on 

the formulation of these rights in a way that will give rise to workable and 

enforceable legal remedies. 

MEASUIES OF IMPLEMENTATION 

15. The resolution of the General Assembly under consideration did not, 

unfortunately, deal adequately with the part of the draft covenant which concerns 

the measures of implementation. The resolution is limited to a request that 

consideration be given to the insertion, in the draft covenant or in separate 

/protocols, 
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protocols, of provisions for the receipt and. examination of petitions from 
individuals and organizations vith respect to alleged violations of the covenant, 
in addition to the existing provisions for the laying of complaints by 
signatory governments. 
16. Great and novel difficulties are raised by the proposal to include the right 
of petition from individuals or nori-governiniental organizations and i t is to be 
hoped that the Commission on Human Bights will decide not to recommend the 
inclusion of provisions for the receipt and examination of peti t ions. I t may be 
noted that only states can at present be parties in cases before the International 
Court of Justice and i t is considered that the draft covenant, as i t now stands, 
contains adequate provisions on implementation. 
17. Complaints between states would, under the draft covenant, be Investigated 
by a Human Bights'.-Committee- of seven members who shall be persons of high 
standing and of recognized experience in the field of human r ights . The 
covenant might usefully provide that the Coamittee should, like the Judges of 
the International Court, be representative of the main forms of civilization 
and of the principal legal systems of the states parties to the covenant. 
Consideration might again be given by the Commission to including paragraphs 
designed to reduce or avoid overlapping between the act ivi t ies of the Human 
Bights Committee and those of other organs of the United Nations, and also- to 
provide for a more effective and closer relationship betwean the functions of the 
International Court and the Consul t t ee . 
PB073SIOKS FOB AMENBMEKT 
18. A minor modification of the final ar t ic le of the draft covenant, which deals 
with the process of amendment) might be desirable. In i t s present form i t gives 
power to a third plus one of the members of the General Assembly to veto ft 

proposed amendment to the covenant.; This group might well be comprised entirely 

of states not parties to the covenant. In order to avoid such a situation the 
states parties to the covenant should be given more control over the amendment 
of the instrument. This could be done by redrafting the las t sentence of 
paragraph 1 of Article ^5 and paragraph 2, to read as follows: 

" . . . Any amendment recommended by a two-thirds majority of the States 
present and voting shall be transmitted by the Secretary-General to 
the Members of the United Nations and to other States Parties to the 
Covenant. 

/ 2 . Unless 
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2, Unless the General Assembly -within twelve months expresses 
ifca disapproval, of a proposed amendment by a two-thirds majority 
of the Membete present and voting, the amendment shall come into 
force when ratified in accordance with their respective 
constitutional processes by two-thirds of the States Parties to 
the Covenant". 

/AHNEX TO 
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ANKEX TO CANADIAN STATEMENT ON DPAPT 
,CrOV|pAip. QNvBtM^-RIGSIS: 

Cofttnents cm scan©., .of the> f i r s t ; «igftte«E§ ar t ic le ' s 

1. Paragraph'.!^ "of Ar t ic le -1,r£adsLi-aj=h>fpll©w3: 

"Each State party hereto undertakes to respect and to ensure to a l l individual© 

within i t s t e r r i t o r y and subject to i t s ju r i sd ic t ion the r igh t s recognized in 

t h i s Covenant, without d i s t inc t ion of any kind, such as race , colour, sex, 

language, r e l ig ion , p o l i t i c a l or other opinion, nat ional or socia l o r ig in , 

property, b i r t h or other s t a tus" ; while Ar t ic le 17 i**ads: "All are equal before 

the law: a l l sha l l be accorded equal protect ion of the law without 

discrimination on any ground such as race , colour, sex, language, re l ig ion , 

p o l i t i c a l or other opinion, nat ional or soc ia l or ig in , property, b i r t h or other 

s t a t u s . " These provisions are expressed in s imilar language but are apparently 

intended to convey different meanings. If so , t h i s should be made c lear by the 

use of more precise language in each a r t i c l e . 

2 . Ar t ic le k of the present draf t now reads: "No one sha l l be subjected to 

tor ture or to c rue l , inhuman or degrading treatment or punishment. In pa r t i cu la r , 

no one sha l l be subjected against h is w i l l to medical or s c i en t i f i c 

experimentation involving r i s k , where such i s not required by h i s s t a t e of 

physical or mental hea l th . " The second sentence suggests, pa r t i cu la r ly in the 

f ina l phrase, a dangerous exception which might be abused, although without th i s 

exception the sentence might be interpreted to stand in the way of genuine 

medical progress . The f i r s t sentence of the Ar t ic le appears to cover adequately 

the subject of prohibi t ion of tor ture or cruel punishment. The second sentence 

should therefore be deleted. With t h i s change the a r t i c l e would be s imi lar to 

Ar t i c l e 3 of the Convention for the Protection of Human Rights drawn up by the 

Council of Europe. 

3 . Ar t i c l e 8 reads: 

" l . Subject to any general law, consis tent with the r igh ts 
recognized in th i s Covenant: 

(a) Everyone legal ly within the t e r r i t o r y of a Sta te s h a l l , 
within tha t t e r r i t o r y , have the r igh t to ( l ) l i be r ty 
of movement and (2) freedom to choose h is residence; 

(b) Evezyona sha l l bs free to leave any country including 
his own. 

/ 2 . (a) No one 
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2 , (a) Ho one sha l l be subjected to a rb i t ra ry e x i l e . 

(b) Subject to the preceding sub-paragraph anyone sha l l 

be free to erjAsgr the country of vhich he i s a na t iona l , " 

This cons t i tu tes a sa t is factory def in i t ion of freedom of movement, but i t i s 

introduced by the vague phrase "Subject to any general law, consistent with the 

r igh t s recognized in th i s Covenant", While such a proviso i s necessary, i t 

should be more precisely formulated ae the phrase has already given r i s e to 

d i f ferent interpre tat ions„ 

k. Ar t i c l es 13, 1**, 15 and Xo contain formulas providing for l imi ta t ions on 

freedom of thought, r e l ig ion and expression and the r igh t s of assembly and 

associat ion defined there in , but the formula employed i s not uniform and in the 

i n t e r e s t s of good draft ing and ease of in te rpre ta t ion , the l imi ta t ion clause 

should be expressed in the same way in the four a r t i c l e s , except •where a 

difference in substance is intended. Furthermore, the r igh t s defined in 

Ar t i c l es 1,5 and 3.6 are expressed in a l e s s d i r ec t vay than the r igh t s in 

Ar t i c l es 13 and lU. I t ^ould be b e t t e r if the form of the f i r s t two *iere 

followed throughout. She comparable a r t i c l e s in the Council of Europe Convention, 

namely 9, 10, and I I , appear in some respects to be b e t t e r drafted and might 

serve as models for the revision vork of the Commission on Human Eights . 

5 . Several phraseB are used in various a r t i c l e s 'which may be given di f ferent 

meanings under different legal systems or 'vhea expressed in d i f ferent languages. 

These include the terms, in the English t ex t , "self-defence" in paragraph 2 of 

Ar t ic le 3/ "arbi t rary a r r e s t " in paragraph 1 of Art ic le 6 , and "order" or 

"public order" in Ar t ic les 13, Ik/ £ and 16. These expressions should be 

avoided, and the concepts involved s ta ted in other terminology. 


