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FOREWORD

By its resolution 1814 (XVII) of 18 December 1962, the General Assembly re-
quested the Secretary-General to publish a Juridical Yearbook which would include
certain documentary materials of a legal character concerning the United Nations
and related intergovernmental organizations, and by its resolution 3006 (XXVII) of
18 December 1972, the General Assembly made certain changes in the outline of
the Yearbook.

Chapters I and II of the present volume—the thirty-seventh of the series—con-
tain legislative texts and treaty provisions relating to the legal status of the United
Nations and related intergovernmental organizations. With a few exceptions, the
legislative texts and treaty provisions which are included in these two chapters en-
tered into force in 1999. Decisions given in 1999 by the international and national
tribunals relating to the legal status of the various organizations are found in chap-
ters VII and VIII.

Chapter III contains a general review of the legal activities of the United
Nations and related intergovernmental organizations. Each organization has pre-
pared the section which relates to it.

Chapter IV is devoted to treaties concerning international law concluded under
the auspices of the organizations concerned during the year in question, whether or
not they entered into force in that year. This criterion has been used in order to re-
duce in some measure the difficulty created by the sometimes considerable time lag
between the conclusion of treaties and their publication in the United Nations Treaty
Series following upon their entry into force. In the case of treaties too voluminous to
fit into the format of the Yearbook, an easily accessible source is provided.

Finally, the bibliography, which is prepared under the responsibility of the
Office of Legal Affairs by the Dag Hammarskjôld Library, lists works and articles
of a legal character published in 1999.

AH documents published in the Juridical Yearbook were supplied by the or-
ganizations concerned, with the exception of the legislative texts and judicial deci-
sions in chapters I and VIII which, unless otherwise indicated, were communicated
by Governments at the request of the Secretary-General.
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Chapter I

LEGISLATIVE TEXTS CONCERNING THE LEGAL STATUS OF
THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

[No legislative texts to be reported for 1999]





Chapter II

TREATY PROVISIONS CONCERNING THE LEGAL STATUS OF
THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

A. Treaty provisions concerning the legal status
of the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF
THE UNITED NATIONS.1 APPROVED BY THE GENERAL AS-
SEMBLY OF THE UNITED NATIONS ON 13 FEBRUARY 1946

As at 31 December 1999, there were 141 States parties to the
Convention.2

2. AGREEMENTS RELATING TO INSTALLATIONS
AND MEETINGS

(a) Agreement between the United Nations and Morocco concerning the
status of the United Nations Mission for the Referendum in Western
Sahara. Signed at New York on 11 February 19993

I. DEFINITIONS

1. For the purposes of the present Agreement, the following definitions shall
apply:

(a) "MINURSO" means the United Nations Mission for the Referendum in
Western Sahara, established in accordance with Security Council resolution 690
(1991) of 20 April 1991 and the mandate of which has been extended by various
Security Council resolutions, the most recent being resolution 1224 (1999) of 28
January 1999. MINURSO was strengthened pursuant to Security Council resolution
1148 (1998) of 26 January 1998. It comprises:

(i) The "Special Representative" appointed by the Secretary-General of
the United Nations. Except in paragraph 29 below, any reference in the
present Agreement to the Special Representative shall also include any
member of MINURSO to whom the Special Representative may have
delegated his authority;

(ii) The "civilian component" made up of United Nations officials and of
personnel provided by participating States at the request of the Secretary-
General;



(iii) The "military component" made up of military and civilian personnel
provided by participating States at the request of the Secretary-General;

(iv) The "security component" made up of ci vilian police officers made avail-
able to MINURSO by participating States at the request of the Secretary-
General;

(b) "Mission area" means, for the purposes of the present Agreement, the
Territory of Western Sahara and designated sites in Morocco necessary for the con-
duct of MINURSO activities;

(c) "Settlement Plan" comprises the proposals contained in the reports of the
Secretary-General dated 18 June 1990 and 19 April 1991 concerning the question
of Western Sahara submitted to the Security Council.4 The above-mentioned reports
were adopted by the Security Council under its resolutions 658 (1990) of 27 June
1990 and 690 (1991) of 29 April 1991;

(d) "Member of MINURSO" means any member of the civilian or military
component or the security component;

(e) "Participating State" means a State contributing personnel, services,
equipment, provisions, supplies, stores and other goods to the civilian or military
component or the security component of MINURSO;

(/) "The Government" means the Government of Morocco;

(g) "The Convention" means the Convention on the Privileges and Immunities
of the United Nations, adopted by the General Assembly of the United Nations on
13 February 1946;

(h) "Contractors" means individuals or legal entities and their employees and
subcontractors, other than members of MINURSO, whom the United Nations hires
to provide services and/or to supply equipment, provisions, supplies, stores and
other goods to support MINURSO activities. Such contractors shall not be consid-
ered third-party beneficiaries within the meaning of the present Agreement;

(i) "Vehicles" means civilian and military vehicles used by the United
Nations and operated by members of MINURSO and by contractors hired to sup-
port MINURSO activities;

(/) "Vessels" means civilian and military vessels used by the United Nations
and operated by members of MINURSO and by contractors hired to support
MINURSO activities;

(it) "Aircraft" means civil and military aircraft used by the United Nations and
operated by members of MINURSO and by contractors hired to support MINURSO
activities.

II. APPLICATION OF THE PRESENT AGREEMENT

2. Unless specifically provided otherwise, the provisions of the present
Agreement and any obligation undertaken by the Government or any privilege, im-
munity, facility or concession granted to MINURSO or to any member or contractor
thereof apply in the mission area.

III. APPLICATION OF THE CONVENTION

3. MINURSO, its property, funds and assets, and its members, including
the Special Representative, shall enjoy the privileges and immunities specified in



the present Agreement as well as those provided for in the Convention, to which
Morocco is a party.

4. Article II of the Convention, which applies to MINURSO, shall also apply
to the property, funds and assets of participating States used in connection with
MINURSO.

IV. STATUS OF MINURSO

5. MINURSO and its members shall refrain from any action or activity in-
compatible with the impartial and international nature of their duties or inconsistent
with the spirit of the present Agreement. MINURSO and its members shall respect
all local laws and regulations. The Special Representative shall take all appropriate
measures to ensure the observance of those obligations.

6. The Government undertakes to respect the exclusively international nature
ofMINURSO.

7. Without prejudice to the mandate ofMINURSO and its international status:

(a) The United Nations shall ensure that MINURSO conducts its mission in a
manner fully consistent with the principles and rules of international conventions on
the conduct of military personnel. Such international conventions include the four
(Red Cross) Geneva Conventions of 12 August 1949 and the Protocols Additional
thereto of 8 June 1977 and the UNESCO International Convention for the Protection
of Cultural Property in the Event of Armed Conflict;

(¿>) The Government undertakes to treat MINURSO military personnel at all
times in a manner fully consistent with the principles and rules of international con-
ventions applicable to the treatment of military personnel. Such international con-
ventions include the four (Red Cross) Geneva Conventions of 12 August 1949 and
the universally recognized principles and rules of international humanitarian law.

8. MINURSO and the Government shall ensure that their respective military
personnel are fully cognizant of the principles and rules of the international instru-
ments referred to in paragraph 7 above.

United Nations flag and vehicle markings

9. The Government recognizes the right ofMINURSO to display within the
mission area the United Nations flag on its camps or other premises, vehicles, ves-
sels and otherwise as decided by the Special Representative. Aside from the United
Nations flag, other flags or pennants may be displayed only in exceptional cases and
subject to the Government's consent.

10. MINURSO vehicles, vessels and aircraft shall carry a distinctive United
Nations identification, which shall be notified to the Government.

Communications

11. MINURSO shall enjoy the facilities with respect to communications pro-
vided in article III of the Convention and shall, in coordination with the Government,
use such facilities as may be required for the performance of its task. Issues with
respect to communications which may arise and which are not specifically provided
for in the present Agreement shall be dealt with pursuant to the relevant provisions
of the Convention.

12. Subject to the provisions of paragraph 11 :



(a) MINURSO shall have the right to install, in consultation with the
Government, and to operate United Nations radio stations to disseminate informa-
tion about the Settlement Plan. MINURSO shall also have authority to install radio
sending and receiving stations as well as satellite systems to connect appropriate
points within the mission area with each other and with United Nations offices in
other countries, and to exchange traffic with the United Nations global telecommuni-
cations network. United Nations radio stations and telecommunication services shall
be operated in accordance with the International Telecommunication Convention
and Regulations and the frequencies on which any such stations may be operated
shall be decided upon in cooperation with the Government and shall be communi-
cated by the United Nations to the International Frequency Regulation Board;

(¿>) MINURSO shall enjoy the right to unrestricted communication by radio
(including satellite, mobile and hand-held radio), telephone, telegraph, facsimile or
any other means, and of establishing the necessary facilities for maintaining such
communications within and between its premises, including the laying of cables and
landlines and the establishment of fixed and mobile radio sending, receiving and
repeater stations. The frequencies on which the radio will operate shall be decided
upon in cooperation with the Government. It is understood that connections with the
local system of telegraphs, telex and telephones may be made only after consulta-
tion and in accordance with arrangements with the Government, it being further
understood that the use of the local system of telegraphs, telex and telephones will
be charged at the most favourable rate;

(c) MINURSO may make arrangements through its own facilities for the
processing and transport of private mail addressed to or emanating from its mem-
bers. The Government shall be informed of the nature of such arrangements and
shall not interfere with or apply censorship to the mail of MINURSO or its mem-
bers. In the event that postal arrangements applying to private mail of members of
MINURSO are extended to transfers of currency or the transport of packages and
parcels, the conditions under which such operations are conducted shall be agreed
with the Government.

Travel and transport . •,

13. MINURSO and its members shall enjoy, together with its contractors, ve-
hicles, vessels, aircraft and equipment, freedom of movement throughout the mission
area. That freedom shall, with respect to large movements of personnel, equipment,
vehicles or aircraft through airports or on railways or roads used for general traffic
within the mission area, be coordinated with the Government. The Government un-
dertakes to supply MINURSO, where necessary, with maps and other information,
including locations of minefields and other dangers and impediments, which may be
useful in facilitating its movements within the context of the mission stemming from
the Settlement Plan. Where necessary, armed escorts shall be provided to protect
MINURSO personnel in the performance of their duties.

14. MINURSO vehicles, including all military vehicles, vessels and aircraft,
shall not be subject to registration or licensing by the Government, provided that all
such vehicles shall carry the third-party insurance required by relevant legislation.

. 15. MINURSO and its members, together with its contractors, shall be ex-
empt, in all their travel and transport, from dues, tolls or charges, including wharf-
age charges. However, MINURSO will not claim exemption from charges which
are in fact charges for services rendered.



Privileges and immunities ofMINURSO

16. MINURSO, as a subsidiary organ of the United Nations, enjoys the status,
privileges and immunities of the United Nations in accordance with the Convention.
The provision of article II of the Convention which applies to MINURSO shall also
apply to the property, funds and assets of participating States used in connection
with the national contingents serving in MINURSO, as provided for in paragraph 4
of the present Agreement. The Government recognizes the right of MINURSO in
particular:

(a) To import, free of duty or other restrictions, equipment, provisions, sup-
plies and other goods which are for the exclusive and official use of MINURSO or
for resale in the commissaries provided for hereinafter;

(b) To establish, maintain and operate commissaries in its camps and posts
for the benefit of its members, but not of locally recruited personnel or of contrac-
tors. Such commissaries may provide goods of a consumable nature and other arti-
cles to be specified in advance. The Special Representative shall take all necessary
measures to prevent abuse of such commissaries and the sale or resale of such goods
to persons other than members of MINURSO, and he shall give sympathetic con-
sideration to observations or requests of the Government concerning the operation
of the commissaries;

(c) To clear ex customs and excise warehouse, free of duty or other restric-
tions, equipment, provisions, supplies and other goods which are for the exclu-
sive and official use of MINURSO or for resale in the commissaries provided for
above;

(d) To re-export or otherwise dispose of such equipment, as far as it is still
usable, all unconsumed provisions, supplies and other goods so imported or cleared
ex customs and excise warehouse which are not transferred, or otherwise disposed
of, on terms and conditions to be agreed upon, to the competent local authorities or
to an entity nominated by them.

17. To the end that the importation, clearances, transfer or exportation re-
ferred to in paragraph 16 may be effected with the least possible delay, a mutu-
ally satisfactory procedure, including documentation, shall be agreed upon between
MINURSO and the Government.

V. FACILITIES FOR MINURSO AND ITS CONTRACTORS

Premises required for the operational and administrative activities
ofMINURSO and for accommodating its members

18. The Government shall, subject to the resources available, provide, with-
out cost to MINURSO and in agreement with the Special Representative, such sites
and other premises as may be necessary for the conduct of the operational and ad-
ministrative activities of MINURSO and for the accommodation of its members.
Without prejudice to the fact that all such premises remain Moroccan territory, they
shall be inviolable and subject to the exclusive control and authority of the United
Nations. When United Nations military personnel are co-located with Moroccan
military personnel, a permanent, direct and immediate access by MINURSO to
those premises shall be guaranteed.

19.' The Government undertakes to assist MINURSO as far as possible in ob-
taining and making available, where applicable, water, electricity and other facilities
at the most favourable rate and, in the case of interruption or threatened interruption



of service, to give as far as is within its powers the same priority to the needs of
MINURSO as to essential national services. MINURSO shall pay the charges due
for water, electricity and other facilities on terms to be agreed with the competent
Moroccan authority. MINURSO shall be responsible for the maintenance and up-
keep of facilities so provided.

20. MINURSO shall have the right, where necessary, to generate, within its
premises, electricity for its use and to transmit and distribute such electricity.

21. The United Nations alone may consent to the entry of any government
officials or of any other person not a member of MINURSO to such premises.

Provisions, supplies and services, and sanitary arrangements

22. The Government agrees to grant all the authorizations and licences and
all the permits necessary for the importation of equipment, provisions, supplies,
stores and other goods to support MINURSO, including their importation free of
duties, charges or taxes, including contractors' value-added tax.

23. The Government undertakes to assist MINURSO as far as possible in
obtaining equipment, provisions, supplies, stores and other goods and services from
local sources required for its subsistence and operations. With regard to equipment,
provisions, supplies, stores and other goods purchased officially on the local market
for the exclusive use of MINURSO, the Government shall take the necessary ad-
ministrative steps to reimburse or refund the consumption duties or taxes included
in the price. On the basis of observations made and information provided by the
Government in that respect, MINURSO shall avoid any adverse effect on the local
economy. The Government shall exempt MINURSO and its contractors from gen-
eral sales taxes in respect of all official local purchases.

24. To enable contractors to provide proper support services to MINURSO,
the Government agrees to grant contractors facilities enabling them to enter and
leave the mission area and to be repatriated in times of international crisis. To this
end, the Government shall issue to contractors promptly, free of charge and without
restrictions all necessary visas, permits and authorizations.

25. Contractors, other than Moroccan nationals, hired exclusively to support
MINURSO activities shall be exempt from payment of taxes on the services pro-
vided to MINURSO, including corporation tax, income tax, social security tax and
other similar taxes arising directly from the provision of such services, as well as
value-added tax.

26. MINURSO and the Government shall cooperate with respect to sanitary
services and shall extend to each other the fullest cooperation in matters concerning
health, particularly with respect to the control of communicable diseases, in accord-
ance with international conventions.

Recruitment of local personnel

27. MINURSO may recruit locally such personnel as it requires. Upon the
request of the Special Representative, the Government undertakes to facilitate the
recruitment of qualified local staff by MINURSO and to accelerate the process of
such recruitment.

-_ , Currency

28. The Government undertakes to make available to MINURSO, against
reimbursement in mutually acceptable currency, Moroccan dirhams required for the
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use of MINURSO, including the pay of its members, at the rate of exchange most
favourable to MINURSO.

VI. STATUS OF THE MEMBERS OF MINURSO

Privileges and immunities

29. The Special Representative, the Deputy Special Representative, the Force
Commander of the military component, the Police Commissioner in charge of the
security component and such high-ranking members of the Special Representative's
staff as may be agreed upon with the Government shall have the status specified in
sections 19 and 27 of the Convention, provided that the privileges and immunities
therein referred to shall be those accorded to diplomatic envoys by international
law.

30. Officials of the United Nations assigned to the civilian component to
serve with MINURSO remain officials of the United Nations entitled to the privi-
leges and immunities of articles V and VII of the Convention.

31. Military observers, members of the security component and civilian per-
sonnel other than United Nations officials whose names are for the purpose notified
to the Government by the Special Representative shall be considered as experts on
mission within the meaning of articles VI and VII of the Convention.

32. Military personnel of national contingents assigned to the military com-
ponent of MINURSO shall have the privileges and immunities specifically provided
for in the present Agreement.

33. Unless otherwise specified in the present Agreement, locally recruited
members of MINURSO shall enjoy the immunities concerning official acts and
exemption from taxation and national service obligations provided for in sections
18 (a), (b) and (c) of the Convention.

34. Members of MINURSO shall be exempt from taxation on the pay and
emoluments received from the United Nations or from a participating State and any
income received from outside the mission area. They shall also be exempt from all
other direct taxes, except municipal rates for services enjoyed, and from all registra-
tion fees and charges.

35. Members of MINURSO shall have the right to import free of duty their
personal effects in connection with their arrival in the mission area. They shall be
subject to the laws and regulations of Morocco governing customs and foreign ex-
change with respect to personal property not required by them by reason of their
presence in the mission area with MINURSO. Special facilities will be granted by
the Government for the speedy processing of entry and exit formalities for all mem-
bers of MINURSO, including the military component, upon prior written notifica-
tion. On departure from the mission area, members of MINURSO may, notwith-
standing the above-mentioned exchange regulations, take with them such funds as
the Special Representative certifies were received in pay and emoluments from the
United Nations or from a participating State and are a reasonable residue thereof.
Special arrangements shall be made for the implementation of the present provisions
in the interests of the Government and the members of MINURSO.

36. The Special Representative shall cooperate with the Government and
shall render all assistance within his power in ensuring the observance of the cus-
toms and fiscal laws and regulations of Morocco by the members of MINURSO, in
accordance with the present Agreement.

11



Entry, residence and departure

37. The Special Representative and members of MINURSO shall, whenever
so required by the Special Representative, have the right to enter, reside in and de-
part from the mission area.

38. The Government undertakes to facilitate the entry into and departure from
the mission area of the Special Representative and of the members of MINURSO,
and shall be kept informed of such movement. To this end, the Government shall
expedite the issuance without charge of visas for the Special Representative and
members of MINURSO. Members of MINURSO must have identification docu-
ments issued by the United Nations while in the mission area and current individual
or collective passports together with a movement order issued by the United Nations
for all entries into or departures from the mission area.

39. The Special Representative and members of MINURSO shall be exempt
from immigration inspection and restrictions on entering into or departing from the
mission area. They shall also be exempt from any regulations governing the resi-
dence of aliens in the mission area, including registration, but shall not be consid-
ered as acquiring any right to permanent residence or domicile in the mission area.

Identification

40. The Special Representative shall issue to each member of MINURSO
before or as soon as possible after such member's first entry into the mission area,
as well as to all locally recruited personnel and to contractors, a numbered identity
card, which shall show full name, date of birth, title or rank, service (if appropriate)
and photograph. Except as provided for in paragraph 38 of the present Agreement,
such identity card shall be the only document required of a member of MINURSO.

41. Members of MINURSO as well as locally recruited personnel and con-
tractors shall be required to present, but not to surrender, their MINURSO identity
cards upon demand of an appropriate official of the Government.

Uniform and arms

42. Military members and civilian police members of MINURSO shall wear,
while performing official duties under the Settlement Plan, the national military
or police uniform of their respective States with standard United Nations accou-
trements. United Nations Security Officers and Field Service Officers may wear
the United Nations uniform. The wearing of civilian dress by the above-mentioned
members of MINURSO may be authorized by the Special Representative at other
times. Military members and civilian police members of MINURSO and United
Nations Security Officers designated by the Special Representative may possess and
carry their service weapons while on duty in accordance with their orders. Without
prejudice to the provisions of this paragraph, the procedures for implementation
shall be specified in an arrangement which shall be agreed without delay between
the competent Moroccan authorities and the United Nations.

Permits and licences

43. Subject to the provisions of paragraph 57, the Government agrees to accept
as valid, without tax or fee, a permit or licence issued by the Special Representative
for the operation by any member of MINURSO, including locally recruited person-
nel, of any MINURSO transport or communication equipment and for the practice
of any profession or occupation in connection with the functioning of MINURSO,
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provided that no licence to drive a vehicle or pilot an aircraft shall be issued to any
person who is not already in possession of an appropriate and valid licence.

44. The Government agrees to accept as valid, and, if appropriate, to validate
free of charge and without restrictions, licences and certificates issued by the com-
petent authorities of other States relating to aircraft and vessels. Without prejudice
to the foregoing, the Government also agrees to grant promptly, free of charge and
without restrictions, the necessary authorizations, licences and certificates, as appro-
priate, for the purchase, use, operation and maintenance of aircraft and vessels.

45. Without prejudice to the provisions of paragraph 42, the Government fur-
ther agrees to accept as valid, without tax or fee, a permit or licence issued by the
Special Representative to a member of MINURSO for the carrying or use of fire-
arms or ammunition in connection with the functioning of MINURSO.

Military police, arrest and transfer of custody and mutual assistance

46. The Special Representative shall take all appropriate measures to ensure
the maintenance of discipline and good order among members of MINURSO, as
well as locally recruited personnel. To this end, personnel designated by the Special
Representative shall police the premises of MINURSO and such areas where its
members are deployed. Elsewhere, such personnel shall be employed subject to ar-
rangements with the Government and in liaison with it only insofar as the Special
Representative considers such employment necessary to maintain discipline and
order among members of MINURSO.

47. The military police of MINURSO shall have the power of arrest in the
mission area over the military members of MINURSO. Military personnel placed
under arrest outside their own contingent areas shall be transferred to their contin-
gent Commander for appropriate disciplinary action. The personnel mentioned in
paragraph 46 above may take into custody any other person who commits an offence
on the premises of MINURSO. Such other person shall be delivered immediately to
the nearest appropriate official of the Government for the purpose of dealing with
the offence or disturbance on such premises.

48. Subject to the provisions of paragraphs 29 and 31, officials of the
Government may take into custody any member of MINURSO:

(a) When so requested by the Special Representative; or
(b) When such a member of MINURSO is apprehended in the commission or

attempted commission of a criminal offence. Such person shall be delivered imme-
diately, together with any weapons or other item seized, to the nearest appropriate
representative of MINURSO, whereafter the provisions of paragraph 53 shall apply
mutatis mutandis.

49. When a person is taken into custody under paragraph 47 or paragraph 48
(b), MINURSO or the Government, as the case may be, may make a preliminary
interrogation but may not delay the transfer of custody. Following such transfer, the
person concerned shall be made available upon request to the arresting authority for
further interrogation.

50. MINURSO and the Government shall assist each other in carrying out
all necessary investigations into offences in respect of which either or both have
an interest, in the production of .witnesses and in the collection and production of
evidence, including the seizure of and, if appropriate, the handing over of items con-
nected with an offence. The handing over of any such items may be made subject to
their return within a period of time specified by the authority delivering them. Each
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shall notify the other of the disposition of any case in the outcome of which the
other may have an interest or in which there has been a transfer of custody under the
provisions of paragraphs 47 to 49.

51. The Government shall ensure the prosecution of persons subject to its
criminal jurisdiction who are accused of acts in relation to MINURSO or its mem-
bers which, if committed in relation to the forces of the Government, would have
rendered such acts liable to prosecution.

Jurisdiction

52. All members of MINURSO shall be immune from legal process in re-
spect of words spoken or written and all acts performed by them in their official
capacity. Such immunity shall continue even after they cease to be members of
or employed by MINURSO and after the expiration of the other provisions of the
present Agreement.

53. Should the Government consider that any member of MINURSO has
committed a criminal offence, it shall promptly inform the Special Representative
and present to him any evidence available to it. Subject to the provisions of para-
graph 29:

(a) If the accused person is a member of the civilian component or a mem-
ber of the security component or a civilian member of the military component, the
Special Representative shall conduct any necessary supplementary inquiry and then
agree with the Government whether or not criminal proceedings should be insti-
tuted. Failing such agreement, the question shall be resolved as provided in para-
graph 59 of the present Agreement;

(b) Military members of the military component of MINURSO shall be sub-
ject to the exclusive jurisdiction of their respective participating States in respect of
any criminal offences which may be committed by them in the mission area.

54. If any civil proceeding is instituted against a member of MINURSO be-
fore any Moroccan court, the Special Representative shall be notified immediately,
and he shall certify to the competent Moroccan authority whether or not the pro-
ceeding is related to the official duties of such member:

(a) If the proceeding is related to official duties, such proceeding shall be
discontinued and the provisions of paragraph 57 of the present Agreement shall
apply;

(£>) If the proceeding is not related to official duties, the proceeding may con-
tinue. If the Special Representative certifies that a member of MINURSO is unable
because of official duties or authorized absence to protect his interests in the pro-
ceeding, the court shall at the defendant's request suspend the proceeding until the
elimination of the disability, but for not more than 90 days. Property of a member
of MINURSO that is certified by the Special Representative to be needed by the
defendant for the fulfillment of his official duties shall be free from seizure for the
satisfaction of a judgement, decision or order. The personal liberty of a member of
MINURSO shall not be restricted in a civil proceeding, whether to enforce a judge-
ment, decision or order, to compel an oath or for any other reason.

Deceased members

55. The Special Representative shall have the right to take charge of and
dispose of the body of a member of MINURSO, as well as that member's personal
property, in accordance with United Nations procedures.
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VII. LIMITATIONS ON THE LIABILITY OF THE UNITED NATIONS

56. Third-party claims for property losses or damage or for personal injury,
illness or death linked to MINURSO or directly attributable to it (excluding losses,
damage or injury attributable to operational necessity) which cannot be settled in ac-
cordance with United Nations internal procedures shall be settled in accordance with
article 57 of the present Agreement, provided that the claims are submitted within
six months of the time when the loss, damage or personal injury was sustained or,
if the claimant was not and could not reasonably have been aware of the damage or
loss, within six months of the time when it was discovered by the claimant, but not
in any event later than one year after the termination of the mandate of MINURSO.
Once its liability has been established, the United Nations shall pay compensation,
subject to the financial limitations approved by the General Assembly in its resolu-
tion 52/247 of 26 June 1998.

VIII. SETTLEMENT OF DISPUTES

57. Except as provided in paragraph 59, any dispute or claim of a private
law character, not relating to damage attributable to the operational necessity of
MINURSO, to which MINURSO or a member thereof is a party and over which
the Moroccan courts do not have jurisdiction because of a provision of the present
Agreement shall be settled by a standing claims commission to be established for
that purpose. The Secretary-General of the United Nations and the Government shall
each appoint a member of the commission and a chairman shall be appointed jointly
by the Secretary-General and the Government. If the second member of the commis-
sion has not been appointed within 30 days of the appointment of the first member,
the President of the International Court of Justice may, at the request of the party
which appointed the first member, appoint the second member of the commission.
If no agreement on the appointment of the chairman has been reached by the two
parties within 30 days of the appointment of the second member of the commission,
the President of the International Court of Justice may, at the request of either party,
appoint the chairman. Any vacancy on the commission shall be filled by the same
method prescribed for the original appointment, provided that the 30-day period
there prescribed shall start as soon as there is a vacancy in the chairmanship. The
commission shall determine its own procedures, provided that any two members
shall constitute a quorum for all purposes (except for a period of 30 days after the
creation of a vacancy) and all decisions shall require the approval of any two mem-
bers. The awards of the commission shall be final and binding. The awards of the
commission shall be notified to the parties and, if against a member of MINURSO,
the Special Representative or the Secretary-General of the United Nations shall use
his best endeavours to ensure compliance.

58. Disputes concerning the terms of employment and conditions of service
of locally recruited personnel shall be settled by the administrative procedures to be
established by the Special Representative.

59. Any other dispute between MINURSO and the Government concerning
the interpretation or application of the present Agreement shall, unless otherwise
agreed by the parties, be submitted to a tribunal of three arbitrators. The provisions
relating to the establishment and procedures of the claims commission shall apply,
mutatis mutandis, to the establishment and procedures of the tribunal. The decisions
of the tribunal shall be final and binding on both parties.
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60. All differences between the United Nations and the Government arising
out of the interpretation or application of the present arrangements which involve a
question of principle concerning the Convention shall be dealt with in accordance
with the procedure of section 30 of the Convention.

IX. SUPPLEMENTAL ARRANGEMENTS

61. The Special Representative and the Government may conclude supple-
mental arrangements to the present Agreement.

X. LIAISON

62. The Special Representative and the Government shall take appropriate
measures to ensure close and reciprocal liaison at every appropriate level.

XL MISCELLANEOUS PROVISIONS

63. Wherever the present Agreement refers to the privileges, immunities and
rights of MINURSO and to the facilities the Government undertakes to provide to
MINURSO and contractors, the Government shall have the ultimate responsibility
for the implementation and fulfillment of such privileges, immunities, rights and
facilities by the appropriate local authorities.

64. The present Agreement shall enter into force on the date of its signa-
ture by the Secretary-General of the United Nations or on his behalf and by the
Government of Morocco.

65. The present Agreement shall remain in force until the departure of the
final element of MINURSO, except that:

(a) The provisions of paragraphs 52, 59 and 60 shall remain in force;
(b) The provisions of paragraphs 56 and 57 shall remain in force until all

claims submitted in accordance with paragraph 56 have been settled.

DONE at New York on 11 February 1999, in duplicate in the French language.

For the United Nations: For the Government
{Signed) Bernard MIYET °flhe Kingdom of Morocco:
Under-Secretary-General (Signed) Ahmed SNOUSSI
Department of Peacekeeping Ambassador Extraordinary and Plenipotentiary
Operations Permanent Representative

to the United Nations

(b) Agreement between the United Nations and the Government of the
Republic of Mali on the enforcement of sentences of the International
Tribunal for Rwanda. Signed at Bamako on 12 February 19995

The Government of the Republic of Mali, hereinafter called "the requested
State", and

The United Nations, acting through the International Tribunal for Rwanda,
hereinafter called "the Tribunal",

Recalling article 26 of the Statute of the Tribunal adopted by the Security
Council in its resolution 955 (1994) of 8 November 1994, according to which im-
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prisonment of persons sentenced by the Tribunal shall be served in Rwanda or in
any of the States on a list of States which have indicated to the Security Council their
willingness to accept convicted persons,

Noting the willingness of the requested State to enforce sentences imposed by
the Tribunal,

Recalling the provisions of the Standard Minimum Rules for the Treatment of
Prisoners approved by the Economic and Social Council in its resolutions 663 C
(XXIV) of 31 July 1957 and 2067 (LXII) of 13 May 1977, the Body of Principles
for the Protection of all Persons under Any Form of Detention or Imprisonment,
adopted by the General Assembly in its resolution 43/173 of 9 December 1988, and
the Basic Principles for the Treatment of Prisoners adopted by the General Assembly
in its resolution 45/111 of 14 December 1990,

In order to give effect to the judgements and sentences of the Tribunal,
Have agreed as follows:

Article 1

PURPOSE AND SCOPE OF THE AGREEMENT

This Agreement shall govern matters relating to or arising out of all requests to
the requested State to enforce sentences imposed by the Tribunal.

Article 2

PROCEDURE

1. A request to the requested State to enforce a sentence shall be made by
the Registrar of the Tribunal (hereinafter "the Registrar"), with the approval of the
President of the Tribunal.

2. The Registrar shall provide the following documents and items to the re-
quested State when making the request:

(a) A certified copy of the judgement;
(b) A statement indicating how much of the sentence has already been served,

including information on any pre-trial detention;
(c) When appropriate, any medical or psychological reports on the convicted

person, any recommendation for his/her further treatment in the requested State and
any other factor relevant to the enforcement of the sentence;

(d) Certified copies of identification papers of the convicted person in the
Tribunal's possession.

3. All communications to the requested State relating to matters provided
for in this Agreement shall be made to the Minister in charge of Penitentiary
Administration through the Minister in charge of Foreign Affairs.

4. The requested State shall promptly decide upon the request of the Registrar,
in accordance with national law, and inform the Registrar of its decision whether or
not to agree to receive the convicted person(s).

Article 3

ENFORCEMENT

1. In enforcing the sentence pronounced by the Tribunal, the competent na-
tional authorities of the requested State shall be bound by the duration of the sen-
tence so pronounced.

17



2. The conditions of imprisonment shall be governed by the law of the re-
quested State, subject to the supervision of the Tribunal, as provided for in articles
6 to 8 and paragraphs 2 and 3 of article 9 below.

3. Conditions of imprisonment shall be compatible with the Standard
Minimum Rules for the Treatment of Prisoners, the Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment and the
Basic Principles for the Treatment of Prisoners.

Article 4

TRANSFER OF THE CONVICTED PERSON

1. The Registrar shall make the appropriate arrangements for the transfer
of the convicted person from the Tribunal to the competent authorities of the re-
quested State. Prior to his/her transfer, the convicted person shall be informed by the
Registrar of the content of this Agreement.

2. If, after transfer of the convicted person to the requested State, the Tribunal,
in accordance with its Rules of Procedure and Evidence, orders that the convicted
person appear as a witness in a trial before it, the convicted person shall be trans-
ferred temporarily to the Tribunal for that purpose, conditional on his/her return to
the requested State within the period decided by the Tribunal.

3. The Registrar shall transmit the order for the temporary transfer of the
convicted person to the national authorities of the requested State. The Registrar
shall ensure the proper transfer of the convicted person from the requested State to
the Tribunal and back to the requested State for the continued imprisonment after
the expiration of the period of temporary transfer decided by the Tribunal. The con-
victed person shall receive credit for the period he/she may have spent in the custody
of the Tribunal.

Article 5

NON BIS IN IDEM

The convicted person shall not be tried before a court of the requested State
for acts constituting serious violations of international humanitarian law under the
Statute of the Tribunal, for which he/she has already been tried by the Tribunal.

Article 6

INSPECTION

1. The competent authorities of the requested State shall allow the inspection
of the conditions of detention and treatment of the convicted person(s) at any time
and on a periodic basis by the International Committee of the Red Cross or such
other person or body as the Tribunal may designate for that purpose. The frequency
of such visits shall be determined by the International Committee or the designated
person or body. The International Committee of the Red Cross or the designated
person or body shall submit a confidential report based on the findings of these in-
spections to the requested State and to the President of the Tribunal.

2. Representatives of the requested State and the President of the Tribunal
shall consult each other on the findings of the report referred to in paragraph 1.
The President of the Tribunal may thereafter request the requested State to inform
him/her of any changes made in the conditions of detention as suggested by the
International Committee of the Red Cross or the designated person or body.
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Article 7

INFORMATION

1. The requested State shall immediately notify the Registrar of the following:

(a) The completion of the sentence by the convicted person, two months prior
to such completion;

(b) If the convicted person has escaped from custody before the sentence has
been completed;

(c) If the convicted person is deceased.

2. Notwithstanding the provisions of the preceding paragraph, the Registrar
and the requested State shall consult each other on all matters relating to the enforce-
ment of the sentence, upon request of either party.

Article 8

COMMUTATION OF SENTENCE, PARDON AND EARLY RELEASE

1. If, pursuant to the applicable national law of the requested State, the con-
victed person is eligible for commutation of sentence, pardon or any form of early
release, the requested State shall notify the Registrar accordingly.

2. The President of the Tribunal shall determine, in consultation with the
judges of the Tribunal, whether commutation of sentence, pardon or any form of
early release is appropriate. The Registrar shall communicate the President's deter-
mination to the requested State, which shall act accordingly.

Article 9

TERMINATION OF ENFORCEMENT

1. The enforcement shall cease:

(a) When the sentence has been completed;
(b) Upon pardon of the convicted person or upon completion of the sentence

as commuted in accordance with article 8 of this Agreement;
(c) Following a decision of the Tribunal, as provided for in paragraph 2 of

this article;
(d) Upon the demise of the convicted person.
2. The Tribunal may at any time decide to request the termination of the en-

forcement of the sentence in the requested State and transfer the convicted person to
another State or to the Tribunal.

3. The competent authorities of the requested State shall terminate the en-
forcement of the sentence as soon as the requested State is informed by the Registrar
of any decision or measure as a result of which the sentence ceases to be enforce-
able.

Article 10

IMPOSSIBILITY TO ENFORCE SENTENCE

If, at any time after the decision has been taken to enforce a sentence, further
enforcement has, for any legal or practical reason, become impossible, the requested
State shall promptly so inform the Registrar. The Registrar shall make the appropri-
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ate arrangements for the transfer of the convicted person. The competent authorities
of the requested State shall allow at least sixty days following the notification of the
Registrar before taking other measures on the matter.

Article 11

COSTS

1. Unless the parties agree otherwise:

(a) The Tribunal shall bear the expenses related to:

(i) The transfer of the convicted person to and from the requested State;

(ii) The repatriation of the convicted person upon completion of his/her sen-
tence;

(iii) In the case of death, repatriation of the body of the convicted person;

(b) The requested State shall pay all other expenses incurred in the enforce-
ment of the sentence.

2. The Tribunal undertakes to approach donor countries and donor agencies
with a view to securing financial assistance for any projects aimed at upgrading to
international standards imprisonment conditions under which convicted persons are
to serve their sentences pursuant to this Agreement.

3. To that end, the requested State may, where necessary, submit to the
Registrar a request relating to such projects as are referred to in the preceding para-
graph for the purpose of arriving, through consultation, at a mutually agreed under-
standing on any necessary action.

4. The Tribunal, in approaching the donor countries or donor agencies re-
ferred to in paragraph 2 above, shall bring to their attention any special circum-
stances which may entail extraordinary costs in respect of a convicted person who is
to serve a sentence in the requested State pursuant to this Agreement.

Article 12

SUBSTITUTION CLAUSE

In the event that the Tribunal is to be wound up, the Registrar will inform the
Security Council of any sentences whose enforcement remains to be completed pur-
suant to this Agreement.

Article 13

ENTRY INTO FORCE

This Agreement shall enter into force provisionally upon the signature of both
Parties, and definitively upon the date of notification by the requested State of ratifi-
cation or approval of the Agreement by its competent authorities.

Article 14

DURATION OF THE AGREEMENT

1. Either of the Parties may, after consulting the other Party, terminate this
Agreement by giving at least sixty days' prior notice in writing to the other Party of
its intention that the Agreement be terminated.
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2. This Agreement shall, however, continue to apply for a period not exceed-
ing six months with regard to any convicted person in respect of whom the requested
States is, at the time of the termination of this Agreement, enforcing a sentence
pronounced by the Tribunal.

Article 15

AMENDMENT

This Agreement may be amended by mutual consent of the Parties.

IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed
this Agreement.

DONE at Bamako this twelfth day of February 1999, in duplicate, in English
and French, both texts being equally authentic.

For the Government For the United Nations:
of the Republic of Mali: {Signed) Agwu Ukiwe OKALI
{Signed) Modibo SlDIBÉ Assistant Secretary-General
Minister of Foreign Affairs Registrar of the International
and Malians A broad Tribunal for Rwanda

(c) Agreement between the United Nations and the Government of Sweden
on the enforcement of sentences of the International Tribunal for the
Former Yugoslavia. Signed at The Hague on 23 February 19996

The United Nations, acting through the International Tribunal for the Former
Yugoslavia, (hereinafter called "the International Tribunal"), and

The Government of Sweden, (for the purposes of this Agreement hereinafter
called "the requested State"),

Recalling article 27 of the Statute of the International Tribunal ("the Statute")
adopted by the Security Council in its resolution 827 (1993) of 25 May 1993, accord-
ing to which imprisonment of persons sentenced by the International Tribunal shall
be served in a State designated by the International Tribunal from a list of States
which have indicated to the Security Council their willingness to accept convicted
persons,

Noting the willingness of the requested State to enforce sentences imposed by
the International Tribunal,

Recalling the provisions of the Standard Minimum Rules for the Treatment
of Prisoners, approved by the Economic and Social Council in its resolutions 663
C(XXIV) of 31 July 1957 and 2067 (LXII) of 13 May 1977, the Body of Principles
for the Protection of All Persons under Any Form of Detention or Imprisonment,
adopted by the General Assembly in its resolution 43/173 of 9 December 1988,
and the Basic Principles for the Treatment of Prisoners, adopted by the General
Assembly in its resolution 45/111 of 14 December 1990,

In order to give effect to the judgements and sentences of the International
Tribunal,

Have agreed d& follows:
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Article 1

PURPOSE AND SCOPE OF THE AGREEMENT

This Agreement shall regulate matters relating to or arising out of all requests
to the requested State to enforce sentences imposed by the International Tribunal.

Article 2

PROCEDURE

1. A request to the Government of Sweden to enforce a sentence shall be
made by the Registrar of the International Tribunal (hereinafter: "the Registrar"),
with the approval of the President of the International Tribunal.

2. The Registrar shall provide the following documents to the requested State
when making the request:

(a) A certified copy of the judgement;

(b) A statement indicating how much of the sentence has already been served,
including information on any pre-trial detention;

(c) When appropriate, any medical or psychological reports on the convicted
person, any recommendation for his further treatment in the requested State and any
other factor relevant to the enforcement of the sentence;

(d) Any documents that the International Tribunal may have which show that
the convicted person has strong ties with Sweden.

3. The requested State shall decide without delay upon the request of the
Registrar, in accordance with national law.

Article 3

ENFORCEMENT

1. In enforcing the sentence pronounced by the International Tribunal, the
competent national authorities of the requested State shall be bound by the duration
of the sentence.

2. The conditions of imprisonment shall be governed by the law of the re-
quested State, subject to the supervision of the International Tribunal, as provided
for in articles 6 to 8 and paragraphs 2 and 3 of article 9 below.

3. The conditions of imprisonment shall be compatible with the Standard
Minimum Rules for the Treatment of Prisoners, the Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment and the
Basic Principles for the Treatment of Prisoners.

Article 4

TRANSFER OF THE CONVICTED PERSON

The Registrar shall make appropriate arrangements for the transfer of the con-
victed person from the International Tribunal to the requested State. Prior to his
transfer, the convicted person will be informed by the Registrar of the contents of
this Agreement.
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Article 5

NON BIS IN IDEM

The convicted person shall not be tried before a court of the requested State
for acts constituting serious violations of international humanitarian law under the
Statute for which he has already been tried by the International Tribunal.

Article 6

INSPECTION

1. The competent authorities of the requested State shall allow the inspection
of the conditions of detention and treatment of the prisoner(s) by the International
Committee of the Red Cross at any time and on a periodic basis, the frequency of
visits to be determined by the International Committee. The International Committee
of the Red Cross will submit a confidential report based on the findings of these in-
spections to the requested State and to the President of the International Tribunal.

2. The requested State and the President of the International Tribunal
shall consult each other on the findings of the reports referred to in paragraph 1.
The President of the International Tribunal may thereafter request the requested
State to report to him any changes in the conditions of detention suggested by the
International Committee of the Red Cross.

Article 7

INFORMATION

1. The requested State shall immediately notify the Registrar:

(a) Two months prior to the completion of the sentence;

(b) If the convicted person has escaped from custody before the sentence has
been completed;

(c) If the convicted person has deceased.

2. Notwithstanding the previous paragraph, the Registrar and the requested
State shall consult each other on all matters relating to the enforcement of the sen-
tence upon the request of either party.

Article 8

EARLY RELEASE, PARDON AND COMMUTATION OF SENTENCES

1. If, pursuant to the applicable national law of the requested State, the con-
victed person is eligible for early release, pardon or commutation of the sentence,
the requested State shall notify the Registrar accordingly.

2. The International Tribunal will give its view as to whether early release,
pardon or commutation of the sentence is appropriate. The requested State will take
these views into consideration and respond to the International Tribunal prior to tak-
ing any decision in the matter.

3. Following the receipt of the response, the International Tribunal may re-
quest that the requested State transfer the convicted person in accordance with ar-
ticle 9, paragraph 2, in which event the requested State shall transfer the convicted
person, as stipulated in that paragraph.
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Article 9

TERMINATION OF ENFORCEMENT

1. The enforcement of the sentence shall cease:

(a) When the sentence has been completed;

(¿>) Upon the demise of the convicted;

(c) Upon the pardon of the convicted;

id) Following a decision of the International Tribunal as referred to in para-
graph 2 of this article.

2. The International Tribunal may at any time request the termination of the
enforcement in the requested State and the requested State shall, in accordance with
its national law, transfer the convicted person to another State or to the International
Tribunal.

3. The competent authorities of the requested State shall terminate the en-
forcement of the sentence as soon as it is informed by the Registrar of any decision
or measure as a result of which the sentence ceases to be enforceable.

Article 10

IMPOSSIBILITY TO ENFORCE SENTENCE

If, at any time after the decision has been taken to enforce the sentence, for any
legal or practical reasons, further enforcement has become impossible, the requested
State shall promptly inform the Registrar. The Registrar shall make the appropriate
arrangements for the transfer of the convicted person. The competent authorities of
the requested State shall allow for at least sixty days following the notification of the
Registrar before taking other measures on the matter.

Article 11

COSTS

The International Tribunal shall bear the expenses related to the transfer of the
convicted person to and from the requested State, unless the parties agree otherwise.
The requested State shall pay all other expenses incurred by the enforcement of the
sentence.

Article 12

ENTRY INTO FORCE

This Agreement shall enter into force upon the signature of both parties.

Article 13

DURATION OF THE AGREEMENT

1. This Agreement shall remain in force as long as sentences of the
International Tribunal are being enforced by the requested State under the terms and
conditions of this Agreement.

2. Upon consultation, either Party may terminate this Agreement, with two
months' prior notice. This Agreement shall not be terminated before the sentences to
which this Agreement applies have been completed or terminated and, if applicable,
before the transfer of the convicted as provided for in article 10 has been effected.
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IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed
this Agreement.

DONE at The Hague this twenty-third day of February 1999, in duplicate, in
the English language.

For the United Nations: For the Government of Sweden:

(Signed) Dorothée de Sampayo GARRIDO-NlJGH (Signed) Anna LlNDH
Registrar Minister for Foreign Affairs
International Tribunal for the Former Yugoslavia

(d) Exchange of letters constituting an agreement between the United
Nations and the Government of Saint Lucia, concerning arrangements
for the Caribbean Regional Seminar in accordance with the plan of
action for the International Decade for the Eradication of Colonialism.
Signed at New York on 15 and 30 April 19997

I

LETTER FROM THE UNITED NATIONS

15 April 1999

Excellency,

I have the honour to refer to the arrangements for the Caribbean Regional
Seminar in accordance with the plan of action for the International Decade for
the Eradication of Colonialism, to be organized by the Special Committee on the
Situation with regard to the Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples at the National Insurance Scheme
(NIS Bldg.), Castries, Saint Lucia, from 25 to 27 May 1999. With the present letter,
I wish to obtain your Government's acceptance of the following arrangements:

1. The Seminar will be attended by approximately 60 participants, includ-
ing members of the Special Committee of 24, representatives of the administering
Powers, of the United Nations bodies, international organizations, of the peoples of
Non-Self-Governing Territories, experts, representatives of non-governmental or-
ganizations and observers, and assisted by approximately five United Nations staff
members.

2. Premises for the Seminar

The Government of Saint Lucia will assist the United Nations in making the
arrangements for conference hall facilities and equipment.

3. Communication equipment

The Government of Saint Lucia will make the necessary arrangements for the
installation of telex, telephone and facsimile facilities at the site of the Seminar.
Rental, installation and other charges for these facilities will be borne by the United
Nations.

4. Office equipment

The Government of Saint Lucia will assist the United Nations in making ar-
rangements with private companies to hire office equipment needed for the conduct
of the Seminar.
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5. Accommodation

While arrangements for the accommodation of participants will be the respon-
sibility of the individual participants themselves, the Government of Saint Lucia
will assist in facilitating such arrangements at reasonable commercial rates.

6. Transportation

The Government of Saint Lucia will, as a matter of courtesy, provide three (3)
VIP cars and one (1) 25-seater bus for use of the delegations, participants and of-
ficials on arrivals and departures to and from the airport to the hotel as well as other
official use as appropriate.

7. Liaison and other local personnel

The Government of Saint Lucia will provide six (6) Foreign Service trainees as
Liaison Officers to the Seminar and as guides to delegations and participants. The
Government of Saint Lucia will assign one (1) Protocol Officer to assist in the plan-
ning and coordination of the Seminar. The Government of Saint Lucia will provide
the following seven (7) support staff to the Seminar:

(a) Three (3) secretaries;

(¿>) One (1) administrative assistant;

(c) Three (3) machine operators.

The United Nations will meet the cost of overtime of the above staff where
necessary.

8. Security

The security coverage for the Seminar will be the responsibility of the
Government of Saint Lucia.

9. Medical facilities

The Government of Saint Lucia will be responsible for making arrangements
for medical treatment and admission to a hospital to be provided for Seminar par-
ticipants should this be necessary.

10. Exemption from departure tax

The Government of Saint Lucia shall exempt United Nations personnel, hold-
ers of diplomatic passports and special invitees/guests from airport departure tax.

I wish to propose that the following terms shall apply to the Seminar:

(a) (i) The Convention on the Privileges and Immunities of the United
Nations of 1946, to which Saint Lucia has been a Party since 27 August
1986, shall be applicable in respect of the Seminar. The participants in-
vited by the United Nations shall enjoy the privileges and immunities
accorded to experts on mission for the United Nations by article VI of the
Convention. Officials of the United Nations participating in or perform-
ing functions in connection with the Seminar shall enjoy the privileges
and immunities provided under articles V and VII of the Convention on
the Privileges and Immunities of the United Nations.

(ii) Without prejudice to the provisions of the Convention on the Privileges
and Immunities of the United Nations, all participants and persons per-
forming functions in connection with the seminar shall enjoy such privi-
leges and immunities, facilities and courtesies as are necessary for the
independent exercise of their functions in connection with the Seminar.
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(iii) Personnel provided or arranged by the Government, pursuant to this
Agreement, shall enjoy immunity from legal process in respect of words
spoken or written and any act performed by them in their official capac-
ity in connection with the Seminar.

(b) All participants and all persons performing functions in connection with
the Seminar shall have the right of unimpeded entry into and exit from Saint Lucia.
Visas and entry permits, where required, shall be granted free of charge and as
promptly as possible.

(c) It is further understood that the Government of Saint Lucia will be re-
sponsible for dealing with any action, claim or other demand against the United
Nations arising out of (i) death of or injury to persons or damage to or loss of prop-
erty in conference or office premises provided for the Seminar; (ii) death of or injury
to persons or damage to or loss of property occurring during use of the transporta-
tion referred to in paragraph 8 above; and (iii) the employment for the Seminar of
personnel provided or arranged by your Government; and your Government shall
indemnify and hold the United Nations and its personnel harmless in respect of any
such action, claim or other demand.

(d) Any dispute concerning the interpretation or implementation of this
Agreement, except for a dispute subject to the appropriate provisions of the
Convention on the Privileges and Immunities of the United Nations or any other ap-
plicable agreement shall, unless the Parties otherwise agree, be submitted to a tribu-
nal of three arbitrators, one of whom shall be appointed by the Secretary-General of
the United Nations, one by the Government and the third, who shall be the Chairman,
by the other two arbitrators. If either Party does not appoint an arbitrator within three
months of the other Party having notified the name of its arbitrators, or if the first
two arbitrators do not within three months of the appointment or nomination of the
second one of them appoint the Chairman, then such arbitrator shall be nominated
by the President of the International Court of Justice at the request of either party
to the dispute. Except as otherwise agreed by the Parties, the Tribunal shall adopt
its own rules of procedure, provide for the reimbursement of its members and the
distribution of expenses between the Parties, and take all decisions by a two-thirds
majority. Its decision on all questions of procedure and substance shall be final and,
even if rendered in default of one of the Parties, be binding on both of them.

I further propose that, upon receipt of your confirmation in writing of the above,
this exchange of letters shall constitute an Agreement between the United Nations
and the Government of Saint Lucia regarding the provision of host facilities by your
Government for the Seminar.

(Signed) Jin YONGJIAN
Under-Secretary-General

for General Assembly Affairs and Conference Services

II

LETTER FROM THE PERMANENT REPRESENTATIVE OF SAINT LUCIA
TO THE UNITED NATIONS

30 April 1999

Dear Mr. Jin Yongjian:
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I have the honour, on behalf of the Government of Saint Lucia, to confirm the
agreement between the United Nations and the Government of Saint Lucia regarding
the provision of host facilities by Saint Lucia as set forth in document SC24/19/99,
for the Caribbean Regional Seminar in accordance with the plan of action for the
International Decade for the Eradication of Colonialism.

(Signed) Julian R. HUNTE
Ambassador Extraordinary and Plenipotentiary
Permanent Representative to the United Nations

(e) Agreement between the United Nations, Indonesia and Portugal regard-
ing the modalities for the popular consultation of the East Timorese
through a direct ballot. Signed at New York on 5 May 1999s

The Governments of Indonesia and Portugal and the Secretary-General of the
United Nations,

Agree as follows:

1. A secure environment devoid of violence or other forms of intimidation is
a prerequisite for the holding of a free and fair ballot in East Timor. Responsibility
to ensure such an environment as well as for the general maintenance of law and
order rests with the appropriate Indonesian security authorities. The absolute neu-
trality of the TNI (Indonesian Armed Forces) and the Indonesian Police is essential
in this regard.

2. The Commission on Peace and Stability established in Dili on 21 April
1999 should become operational without delay. The Commission, in cooperation
with the United Nations, will elaborate a code of conduct, by which all parties
should abide, for the period prior to and following the consultation, ensure the lay-
ing down of arms and take the necessary steps to achieve disarmament.

3. Prior to the start of the registration, the Secretary-General shall ascertain,
based on the objective evaluation of the United Nations mission, that the neces-
sary security situation exists for the peaceful implementation of the consultation
process.

4. The police will be solely responsible for the maintenance of law and order.
The Secretary-General, after obtaining the necessary mandate, will make available
a number of civilian police officers to act as advisers to the Indonesian Police in the
discharge of their duties and, at the time of the consultation, to supervise the escort
of ballot papers and boxes to and from the polling sites.

DONE in New York on this 5th day of May 1999.

For the Government of Indonesia: For the United Nations:

(Signed) Ali ALATAS (Signed) Kofi A. ANNAN
Minister for Foreign Affairs Secretary-General
Indonesia United Nations

For the Government of Portugal:

(Signed) Jaime GAMA
Minister for Foreign Affairs

Portugal
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( / ) Exchange of letters constituting an agreement between the United
Nations and the Government of the People's Republic of China on
the United Nations/China/European Space Agency Conference on
Space Applications in Promoting Sustainable Agriculture, hosted by
the Government of the People's Republic of China (Beijing, 14-17
September 1999). Signed at Vienna on 10 May and 7 June 19999

LETTER FROM THE UNITED NATIONS OFFICE AT VIENNA

10 May 1999

Sir,

I have the honour to refer to resolution 53/45 adopted by the General Assembly
on 3 December 1998, and in particular to its paragraph 19, by which the General
Assembly endorsed the United Nations Programme on Space Applications for 1999,
which included the organization of a conference on applications of space technology
in sustainable agricultural development.

The United Nations has received with appreciation the offer from Your
Excellency's Government to host the United Nations/China/European Space
Agency Conference on Space Applications in Promoting Sustainable Agriculture.
As Your Excellency is aware, this course will be hosted in Beijing from 14 to 17
September 1999.

On behalf of the United Nations, I would be most grateful to receive your
Government's acceptance of the following arrangements for the Conference:

A. The United Nations and the European Space Agency

1. The United Nations and the European Space Agency shall provide interna-
tional air travel for up to 20 participants among nominees from developing countries
that are invited to participate in the Conference by the United Nations.

2. The cost of travel and per diem of up to two staff members of the Office for
Outer Space Affairs of the United Nations Secretariat shall be borne by the United
Nations.

3. The cost of travel and per diem of representatives of the United Nations
system shall be borne by the concerned organizations.

B. Participation and language

1. The total number of participants will be limited to 85 (up to 40 foreign
participants and up to 45 national participants).

2. The official language of the Conference will be English.

C. The Government of the People's Republic of China

1. The Government, through its Ministry of Science and Technology, will act
as host to the Conference, which will be held in Beijing.
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2. The Government will designate an official representing the Ministry of
Science and Technology to act as liaison officer between the United Nations and the
Government for making the necessary arrangements concerning the contributions
described in the following paragraph.

3. The Government will provide and defray the costs of:

(a) Room and per diem for five (5) days for up to twenty (20) participants
from developing countries;

(¿>) Appropriate premises and equipment (including duplication facilities and
consumables) for holding the Conference;

(c) Appropriate premises for the offices and for the other working areas of the
United Nations Secretariat staff responsible for the Conference, the liaison officer
and the local personnel mentioned below;

(d) Adequate furniture and equipment for the premises referred to in (b) and
(c) above to be installed prior to the start of the Conference and maintained in good
repair by appropriate personnel for the duration of the Conference;

(e) Amplification and audio-visual projection equipment as well as tape
recorders and tapes as may be necessary and technicians to operate them for the
Conference;

(J) The local administrative personnel required for the proper conduct of the
Conference, including reproduction and distribution of presented papers and other
documents in connection with the Conference;

(g) Communication facilities (telex, facsimile, telephone) for official use in
connection with the Conference, office supplies and equipment for the conduct of
the Conference;

(/)) Customs clearance and transportation between the port of entry and
the location of the Conference for any equipment required in connection with the
Conference;

(/) All official transportation within China for all participants in the
Conference;

(/) Local transportation, including airport reception during arrival and depar-
ture for all participants at the Conference;

(k) Local transportation for the United Nations staff responsible for the
Conference for official purposes during the Conference;

(/) Arrangements of adequate accommodations in hotels at reasonable com-
mercial rates for persons other than those identified in (a) above, who are participat-
ing in, attending or servicing the Conference, at the expense of these same persons;

(m) The services of a travel agency to confirm or make new bookings for the
departure of participants upon the conclusion of the Conference;

(w) Medical facilities for first aid in emergencies within the area of the
Conference. For serious emergencies, the Government shall ensure immediate
transportation and admission to a hospital;

(o) Security protection as may be required to ensure the well-being of all
participants in the Conference and the efficient functioning of the Conference-free
from interference of any kind.
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D. Privileges and immunities

I further wish to propose that the following terms shall apply to the
Conference:

1. (a) The Convention on the Privileges and Immunities of the United
Nations (1946), acceded to by the People's Republic of China on 11 September
1979, shall be applicable in respect of the Conference. The participants invited by
the United Nations shall enjoy the privileges and immunities accorded to experts
on mission for the United Nations under article VI of the Convention. Officials
of the United Nations participating in or performing functions in connection with
the Conference shall enjoy the privileges and immunities provided under articles V
and VII of the Convention. Officials of the specialized agencies participating in the
Conference shall be accorded the privileges and immunities provided under articles
VI and VIII of the Convention on the Privileges and Immunities of the Specialized
Agencies (1947);

(b) Without prejudice to the provisions of the Convention on the Privileges
and Immunities of the United Nations, all participants and persons performing func-
tions in connection with the Conference shall enjoy such privileges and immunities,
facilities and courtesies as are necessary for the independent exercise of their func-
tions in connection with the Conference.

2. All participants and all persons performing functions in connection with
the Conference shall have the right of unimpeded entry into and exit from China.
Visas and entry permits, where required, shall be granted free of charge. When ap-
plications are made four weeks before the opening of the Conference, visas shall be
granted not later than two weeks before the opening of the Conference. If the ap-
plication is made less than four weeks before the opening, visas shall be granted as
speedily as possible and not later than three days before the opening.

3. It is further understood that your Government will be responsible for dealing
with any action, claim or other demand against the United Nations arising out of:

(a) Injury or damage to person or property in conference or office premises
provided for the Conference;

(b) Injury or damage to person or property occurring during use of the trans-
portation referred to in paragraph 3 (hi), (/), (/') and (k) of section C;

(c) The employment for the Conference of personnel provided or arranged
by your Government, and your Government shall hold the United Nations and its
personnel harmless in respect of any such action, claim or other demand.

4. Any dispute concerning the interpretation or implementation of these
terms except for a dispute subject to the appropriate provisions of the Convention
on the Privileges and Immunities of the United Nations or of any other applicable
agreement that is not settled by negotiation shall, unless the parties otherwise agree,
be submitted to a tribunal of three arbitrators, one of whom shall be appointed by the
Secretary-General of the United Nations, one by the Government, and the third, who
shall be the chairman, by the other two arbitrators. If either party does not appoint
an arbitrator within three months of the other party having notified the name of its
arbitrator or if the first two arbitrators do not within three months of the appointment
or nomination of the second one of them appoint the chairman, then such arbitra-
tor shall be nominated by the President of the International Court of Justice at the
request of either party to the dispute. Except as otherwise agreed by the parties, the
tribunal shall adopt its own rules of procedure, provide for the reimbursement of its
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members and the distribution of expenses between the parties and take all decisions
by a two-thirds majority. Its decisions on all questions of procedure and substance
shall be final and, even if rendered in default of one of the parties, be binding on
both of them.

I further propose that upon receipt of your confirmation in writing of the above
terms, this exchange of letters shall constitute an Agreement between the United
Nations and the Government of the People's Republic of China regarding the provi-
sion of host facilities by your Government for the Conference.

(Signed) Pino ARLACCHI
Director- General

United Nations Office at Vienna

II

LETTER FROM THE PERMANENT REPRESENTATIVE OF CHINA
TO THE UNITED NATIONS OFFICE AT VIENNA

7 June 1999

Dear Sir,

Re: Exchange of Letters on the United Nations/China/European Space Agency
Conference on Space Applications in Promoting Sustainable Agriculture,
Hosted By the Government of the People's Republic of China (Beijing, 14-17
September 1999)

I have the honour to acknowledge receipt of your letter dated 10 May 1999
regarding the exchange of letters between the United Nations and the Government
of the People's Republic of China on the above-mentioned Conference.

I consent to your proposal in the text of the exchange of letters that upon your
receipt of my confirmation in writing of the terms in the revised text, the exchange
of letters constitute an Agreement between the United Nations and the Government
of the People's Republic of China regarding the provision of host facilities by my
Government for the Conference.

I am hereby writing the letter of confirmation of your proposal. My letter shall
accordingly make the revised text an Agreement between the United Nations and the
Chinese Government upon your receipt.

(Signed) Zhang YISHAN
Ambassador

Permanent Representative
of the People's Republic of China

to the United Nations Office at Vienna

(g) Memorandum of Understanding between the United Nations and the
Republic of Rwanda to regulate matters of mutual concern relating to
the office in Rwanda of the International Tribunal for Rwanda. Signed
at Kigali on 3 June 199910

Whereas the Security Council of the United Nations, acting under Chapter VII
of the Charter of the United Nations, decided, by its resolution 955 (1994) of
8 November 1994, inter alia, "to establish an international tribunal for the sole pur-
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pose of prosecuting persons responsible for genocide and other serious violations of
international humanitarian law committed in the territory of Rwanda and Rwandan
citizens responsible for genocide and other such violations committed in the ter-
ritory of neighbouring States, between 1 January 1994 and 31 December 1994"
(hereinafter "the International Tribunal for Rwanda"),

Whereas the International Tribunal for Rwanda is established as a subsidiary
organ of the United Nations within the terms of Article 29 of the Charter of the
United Nations,

Whereas the Security Council, in paragraph 6 of its resolution 955 (1994) of 8
November 1994, decided further, inter alia, that "an office will be established and
proceedings will be conducted in Rwanda, where feasible and appropriate, subject
to the conclusion of... appropriate arrangements"; and whereas this office has been
established,

Recalling the letter of the Secretary-General of the United Nations dated 11
August 1997 addressed to the Minister for Foreign Affairs and Cooperation of the
Republic of Rwanda on the status of the office and requesting the Government of
Rwanda to extend to that office and its staff the privileges and immunities provided
for in the Convention on the Privileges and Immunities of the United Nations, to
which the Republic of Rwanda is a party,

Noting that a reply to that letter from the Minister for Foreign Affairs and
Cooperation of the Republic of Rwanda has not been received by the United
Nations,

Whereas the United Nations and the Republic of Rwanda wish to conclude
a comprehensive agreement regulating matters arising from the establishment and
proper functioning of the International Tribunal for Rwanda in the Republic of
Rwanda,

Now therefore, pending the conclusion of such a comprehensive agreement,
the United Nations and the Republic of Rwanda have in this Memorandum of
Understanding agreed as follows:

1. The Government of Rwanda, in fulfillment of its obligations under Article
105 of the Charter of the United Nations shall continue extending to the Tribunal's
Office in Rwanda (hereafter "the Office"), in its capacity as an organ of the United
Nations, and to its property, funds, assets and staff, the privileges and immunities
provided for in the Convention on the Privileges and Immunities of the United
Nations (the Convention).

2. The Government of Rwanda shall extend:

—To the Judges, to the Prosecutor, to the Registrar, to the Deputy Prosecutor,
and to other key members (P-4 and above) of the Office whose names shall
be communicated in advance to the Government of Rwanda for that purpose,
the privileges, immunities, exemptions and facilities accorded to diplomatic
envoys in accordance with international law;

—To officials of the United Nations Secretariat assigned to the Office whose
names shall be communicated to the Government of Rwanda for that pur-
pose, the privileges and immunities to which they are entitled under articles
V and VII of the Convention;

—To other persons assigned to the Office whose names shall be communicated
to the Government of Rwanda for that purpose, the privileges and immuni-
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ties accorded to experts on mission for the United Nations, in accordance
with article VI of the Convention.

3. The United Nations and the Government of Rwanda also agree that privi-
leges and immunities necessary for the smooth running of the Office also include the
following rights and facilities:

(a) The right of unimpeded and prompt entry into and exit from the territory
of Rwanda for its staff and in respect of its property, supplies, equipment and means
of transport;

(b) Complete freedom of movement throughout the territory of Rwanda for
its staff and similar freedom in respect of property, equipment and means of trans-
port;

(c) The right of access to all prisons and detention and interrogation centres
in Rwanda, in coordination with the Government. The members of the Office may
have private discussions with any person detained or found in such places;

(d) The right of access to all documents the consultation of which may be
necessary for the smooth functioning of the Office;

(e) The right to make direct contacts with the national and local authorities in
the various branches of the Government of Rwanda, including the armed forces;

(J) The right to question victims and witnesses, to gather evidence and all
useful information and to conduct investigations in the field;

(g) The right to make direct contacts with individuals, intergovernmental and
non-governmental organizations, private institutions and the media;

(h) The right to take all necessary steps, using its own resources, to have all
databases and information collected transferred;

(i) Exemption from all direct taxes, import and export duties, registration fees
and other charges. However, the payment of service fees shall not be exempted;

(/) The right to display the United Nations flag on its premises and on its
vehicles;

(k) Unlimited right to communicate by radio, satellite or other means of com-
munication with United Nations Headquarters and between the various offices, in-
cluding the telecommunications network (radio and satellite) of the United Nations
and all other means, telephone, telegraph, etc. The telecommunication services shall
be operated in accordance with the International Telecommunication Convention
and the Regulations on Radio Communications. The frequencies used to operate
stations shall be determined in cooperation with the Government, and the United
Nations shall notify the Frequency Registration Board accordingly;

(/) The right to make all necessary arrangements, using its own resources, for
the sorting and forwarding of private mail addressed to members of the Office or
sent by them. The Government of Rwanda shall be informed of the nature of these
arrangements and it shall not interfere with them or in any way censor mail for the
Office or its staff.

4. It is understood that the Government of Rwanda shall, as far as possible,
provide the Office with appropriate premises for conducting its official and admin-
istrative activities throughout the territory of Rwanda. The premises used by the
Office and its staff shall be inviolable and shall be under the sole control and author-
ity of the International Tribunal for Rwanda.
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5. This Memorandum of Understanding shall enter into force upon signa-
ture.

6. This Memorandum of Understanding shall remain in force until super-
seded by the comprehensive agreement referred to above, which shall be concluded
by the Parties as soon as possible.

IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed
this Memorandum of Understanding.

DONE at Kigali this 3rd day of June the year 1999 in the English language.

For the United Nations: For the Republic of Rwanda:

(Signed) Hans CORELL (Signed) Amri SUED
Under-Secretary General for Legal Affairs Minister for Foreign Affairs
The Legal Counsel and Regional Cooperation

(h) Supplementary arrangement between the United Nations and the
International Organization for Migration. Signed at New York on
8 June 1999"

The United Nations and the International Organization for Migration (IOM),

Recalling the Cooperation Agreement concluded between them on 25 June
1996, by which they agreed to act in close collaboration and hold consultations
regularly on all matters of common interest,

Recalling also article VI of the Cooperation Agreement, by which the Parties
agreed to act jointly in the implementation of projects that are of common interest,
through special arrangements defining the modalities for their participation and the
expenses payable by each Organization,

Recalling further the Agreement between the Republic of Indonesia and the
Portuguese Republic on the question of East Timor concluded on 5 May 1999, and
the Agreement regarding the modalities for the popular consultation of the East
Timorese through a direct ballot, annexed thereto,

Have agreed to conclude the present Supplementary Arrangement, hereinafter
the Arrangement, with a view to establishing modalities of cooperation in the organ-
ization of a popular consultation on the status of East Timor on the basis of a direct,
secret and universal ballot.

Article 1

The United Nations and IOM shall cooperate in the organization of the popular
consultation to be held on 8 August 1999 at locations of major concentration of East
Timorese outside East Timor (in Indonesia, Mozambique, Macao, Portugal and the
United States of America) (hereinafter "external voting"), subject to agreements
concluded between the United Nations and the host country concerned.

Article 2

Overall responsibility for the conduct of the consultation process resides with
the United Nations. IOM shall be responsible for the organization of the external
voting process, including voter registration and balloting, and related information
dissemination activities as may be agreed upon between the Parties.
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Article 3

The United Nations shall bear all costs relating to the external voting process
and other services provided by IOM hereunder, in accordance with the budget agreed
upon for this purpose by the Parties and attached to this Arrangement as an annex.

The budget may be amended by mutual written agreement.

Upon the expiration or termination of this Arrangement, IOM shall submit fi-
nancial reports to the United Nations, which shall include detailed information on
all services and activities provided by IOM hereunder.

Article 4

IOM shall be responsible for the procurement of goods and services required
to support the external voting process. These and related operating costs, including
overheads, shall be reimbursed by the United Nations in accordance with the budget
agreed by the Parties, which may be amended by mutual agreement.

Within ten days following the signature of this Arrangement, the United Nations
will deposit SO per cent of the budget in an IOM-designated account; a further 40 per
cent will be deposited within one month following the signature and the remaining
10 per cent within 30 days following submission of the final financial reports.

Article 5

The United Nations shall seek the agreement of each host country for the pro-
vision of adequate premises free of charge for registration centres and polling sta-
tions.

Article 6

Pursuant to article VI of the Cooperation Agreement, a United Nations
Certificate shall be issued to staff of IOM performing functions or traveling on of-
ficial business for the United Nations.

The United Nations shall seek the agreement of the host country for the appli-
cability, mutatis mutandis, of the 1946 Convention on the Privileges and Immunities
of the United Nations to IOM, and for any other facilities necessary for the conduct
of the voting process.

Article 7

The Secretariat of the United Nations and the Administration of IOM shall
consult each other regularly on matters relating to the implementation of this
Arrangement.

Article 8

Any dispute, controversy or claim arising out of or relating to the Agreement,
including its invalidity, breach or termination, shall be settled amicably through
discussion and negotiation.

Article 9

This Arrangement shall enter into force on the date of its signature by the duly
authorized representatives of the two organizations and shall remain in force until
the completion of the voting process and the settlement of all pending issues related
thereto.
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IN WITNESS WHEREOF, the undersigned representatives of the Secretariat of
the United Nations and the Administration of the International Organization for
Migration have signed the present Arrangement.

SIGNED this 8th day of June 1999 at New York in two originals in the English
language.

For the International
Organization for Migration:

(Signed) Robert G. PAIVA
Permanent Observer to the United Nations

International Organization for Migration

For the United Nations:

(Signed) Kieran PRENDERGAST
Under-Secretary-General for
Political Affairs

ANNEX

Summary IOM budget for East Timor external voting

(In United States dollars)

Country
office

Quantity
ofvoter

registration
centres

Cost
per voter

registration
centre Total

Coordinating office, Darwin 242,000

Indonesia 180,000

Portugal 85,000

United States 85,000

Mozambique 85,000

Macao 85,000

Subtotal 762,000

Total coordinating offices and voter

registration centres 1,559,000

Overhead (10 per cent) 155,900

GRAND TOTAL 1,714,900

10
2

1

1

1

50,000
72,000

51,000

51,000

51,000

500,000
144,000

51,000

51,000

51,000

797,000

(/) Memorandum of Understanding between the United Nations (United
Nations Office for Drug Control and Crime Prevention) and the
United Nations Interregional Crime and Justice Research Institute and
the Government of the Republic of Hungary regarding a joint pilot
project in the framework of the global programme against corruption.
Signed at Budapest on 9 June 199912

The United Nations Centre for International Crime Prevention, Office for Drug
Control and Crime Prevention (hereinafter called "the Centre") and the United
Nations Interregional Crime and Justice Research Institute (hereinafter called "the
Institute") and the Government of the Republic of Hungary (hereinafter called "the
Government"),

Aware of the threat posed by corruption to democracy, the rule of law and
economic activity,
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Drawing attention to the increasing number of international instruments re-
cently developed to fight corruption, including the Organization for Economic
Cooperation and Development Convention on Combating Bribery in International
Business Transactions, signed at Paris on 17 December 1997, the Council of Europe
Criminal Law Convention on Corruption and Agreement Establishing the Group of
States against Corruption, the conventions and related protocols on corruption of the
European Union as well as best practices, such as those compiled by the Financial
Action Task Force on Money Laundering, the Basel Committee on Banking
Supervision and the International Organization of Securities Commissions,

Commending the efforts in the United Nations to address the problem of corrup-
tion at the global level, including the United Nations Declaration against Corruption
and Bribery in International Commercial Transactions, the International Code of
Conduct for Public Officials and the ongoing development of the draft United
Nations Convention against Transnational Organized Crime and protocols thereto
by the Ad Hoc Committee on the Elaboration of a Convention against Transnational
Organized Crime, established pursuant to General Assembly resolution 53/11.1 of
9 December 1998,

Welcoming the elaboration by the United Nations Centre for International
Crime Prevention Office for Drug Control and Crime Prevention, in cooperation
with the United Nations Interregional Crime and Justice Research Institute, of a
global programme against corruption,

Taking into account the continuous consultations between the Government of
Hungary and the Office for Drug Control and Crime Prevention to cooperate in
the fight against corruption within the framework of the above global programme
against corruption,

Agree as follows:

Article 1

The Centre and the Institute and the Government will cooperate in developing
and implementing a joint pilot project in the framework of the global programme
against corruption, along the following lines:

(a) Organization of a scientific expert meeting for identifying the methodol-
ogy and tools for a rapid assessment in the field of corruption;

(b) Developing and carrying out a rapid assessment of the corruption situa-
tion in Hungary;

(c) Joint evaluation of the findings of the rapid assessment;

(d) Developing and carrying out a comprehensive analysis of the corruption
situation in Hungary;

(e) Organization of an international seminar to present and discuss the re-
sults of the analysis and sharing the applicable methodological tools with countries
interested;

(/) Testing the transparency and monitoring mechanisms of the global pro-
gramme against corruption.

Once agreement has been reached by the parties on the content of the above
joint activities, a project document should be formulated in accordance with United
Nations rules and practice, containing, inter alia, information on budget, timetable
of activities and respective tasks of the parties in accordance with articles 2 and 3.
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The launching of project activities may begin as soon as possible subject to the
availability of required funding.

Article 2

The Centre and the Institute, within the framework of the project document
mentioned above, will:

(a) Make every effort to secure the necessary financial resources, including
contributions from interested donors as required, and provide international expertise
to support the joint pilot project in order to ensure its implementation;

(6) Carry out the activities foreseen by the joint pilot project as the Centre
and the Institute and the competent Hungarian authorities may agree;

(c) Identify, together with the competent Hungarian authorities, relevant
partners for the proper coordination and implementation of activities against cor-
ruption.

Article 3

The Government, through the Ministries of Justice and Interior and within the
framework of the above-mentioned project document, will:

(a) Provide relevant information needed in the preparation and implementa-
tion of the joint pilot project in close cooperation with the competent Hungarian
authorities;

(b) Provide national expertise for developing and implementing the joint
pilot project;

(c) Consult with the Centre and the Institute, as required, in priority areas
relevant for the joint pilot project.

Article 4

Following the completion of the joint pilot project, the Centre and the Institute
and the Government will discuss possible future forms of cooperation outlined in
the global programme against corruption.

Article 5

Nothing in this Memorandum of Understanding shall imply or be construed as
a waiver or modification of the privileges and immunities of the United Nations.

Article 6

This Memorandum of Understanding shall enter into force on the date of sign-
ing by the Parties.

Article 7

This Memorandum of Understanding may be terminated by any Party by giv-
ing a written notice of one month to the other Party.

DONE at Budapest, in duplicate, in English and Hungarian, on this ninth day of
June one thousand nine hundred and ninety-nine.

{Signed) Pino ARLACCHI (Signed) Ibolya DAVID

for the Office for Drug Control for the Government
and Crime Prevention of the Republic of Hungary
and for the United Nations Interregional
Crime and Justice Research Institute
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(/) Memorandum of Understanding between the United Nations and the
Government of the United Kingdom of Great Britain and Northern
Ireland for the contribution of personnel to the International Tribunal
for the Former Yugoslavia. Signed at The Hague on 10 June 199913'*

Whereas the United Nations Security Council, in its resolutions 808 (1993) of
22 February 1993 and 827 (1993) of 25 May 1993, decided to establish an interna-
tional tribunal for the sole purpose of prosecuting persons responsible for serious
violations of international humanitarian law committed in the territory of the Former
Yugoslavia between 1 January 1991 and a date to be determined by the Security
Council upon the restoration of peace (hereinafter "the International Tribunal"),

Whereas by paragraph 5 of resolution 827 (1993) the Security Council urged
States and intergovernmental and non-governmental organizations to contribute
funds, equipment and services to the International Tribunal, including the offer of
expert personnel,

Whereas the United Nations Security Council, in its resolution 1244 (1999)
of 10 June 1999, decided on the deployment in Kosovo, under United Nations aus-
pices, of an international civil and security presence,

Whereas the United Nations Security Council, in its resolution 1244 (1999) of
10 June 1999, demanded full cooperation by all concerned, including the interna-
tional security presence, with the International Tribunal,

Whereas the Secretary-General may accept type II gratis personnel on an
exceptional basis in accordance with the conditions established by the General
Assembly in its resolution 51/243 of 15 September 1997 and guidelines approved
by the General Assembly in its resolution 52/234 of 26 June 1998,

Whereas under General Assembly resolution 51/243, on 9 June 1999 the
Secretary-General proceeded to approve a request of the Prosecutor of the
International Tribunal to accept experts to provide temporary and urgent assist-
ance for the specialized functions as identified by the Prosecutor, for a period of
six months,

Whereas the Government of the United Kingdom of Great Britain and Northern
Ireland (hereinafter "the Government") offered to make available to the United
Nations the services of qualified personnel to assist, in accordance with the terms of
this Memorandum of Understanding,

Now therefore the United Nations and the Government (hereinafter "the
Participants") have reached the following understanding:

Paragraph I

TERMS AND CONDITIONS OF THE GOVERNMENT

1. The Government will make available to the International Tribunal for
the duration and purposes of this Memorandum of Understanding the services
of experts for certain specialized functions as identified by the Prosecutor of the
International Tribunal (hereinafter "United Kingdom Personnel") listed in annex I
hereto. Changes and modifications to annex I may be made with the mutual consent
of the Participants.

* Annexes are not published herein.
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2. The Government will pay all expenses in connection with the services of
the United Kingdom Personnel, including salaries, travel costs to and from the loca-
tion where the United Kingdom Personnel are based, and allowances and other ben-
efits to which they are entitled, except as hereinafter provided. In this regard, annual
leave may be taken by United Kingdom Personnel in accordance with their terms of
service with the Government but may not exceed leave entitlements of staff mem-
bers. Accordingly, United Kingdom Personnel accepted for a period of six months
or less may be granted leave up to a maximum of one and one half days for each full
month of continuous service. United Kingdom Personnel accepted for a period of
more than six months and United Kingdom Personnel whose services are extended
beyond six months may be granted leave up to a maximum of two and one half days
for each full month of continuous service. Leave plans must be approved in advance
by, or on behalf of, the head of the United Nations department or office concerned.

3. The Government will ensure that during the entire period of service under
this Memorandum of Understanding, the United Kingdom Personnel are covered
by adequate medical and life insurance, as well as insurance coverage for service-
incurred illness, disability or death, with extended war risk coverage.

Paragraph II

TERMS AND CONDITIONS OF THE UNITED NATIONS

1. The United Nations will, as appropriate, provide the United Kingdom
Personnel with office space, support staff and other resources necessary to carry out
the tasks assigned to them.

2. Costs incurred by United Kingdom Personnel undertaking official travel in
the discharge of their functions, in so far as not provided by the international civil
and security presences deployed under United Nations auspices in Kosovo, will be
paid by the United Nations on the same basis as costs incurred by staff members,
including payment of daily or mission subsistence allowance, as applicable.

3. The United Nations does not accept any liability for claims for compensa-
tion in respect of illness, injury or death of the United Kingdom Personnel, arising out
of or related to the provision of services under this Memorandum of Understanding,
except where such illness, injury or death results directly from the gross negligence
of the officials or staff of the United Nations. Any amounts payable by the United
Nations will be reduced by amounts of any coverage under the insurance referred to
in article I, section 3, of this Memorandum of Understanding.

Paragraph III

TERMS AND CONDITIONS OF THE UNITED KINGDOM PERSONNEL

The Government consents to the terms and obligations specified below, and
will, as far as applicable, ensure that the United Kingdom Personnel performing
services under this Memorandum of Understanding comply with these terms and
conditions:

(a) The United Kingdom Personnel will perform their functions under the
authority, and in full compliance with, the instructions of the Prosecutor of the
International Tribunal, and any person acting on his or her behalf;

(b) The United Kingdom Personnel will respect the impartiality and inde-
pendence of the United Nations and will neither seek nor accept instructions regard-
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ing the services performed under this Memorandum of Understanding from any
Government or from any authority external to the International Tribunal;

(c) The United Kingdom Personnel will refrain from any conduct which
would adversely reflect on the United Nations and will not engage in any activity
which is incompatible with the aims and objectives of the United Nations;

id) The United Kingdom Personnel will comply with all rules, regula-
tions, instructions, procedures or directives issued by the United Nations and the
International Tribunal;

(e) The United Kingdom Personnel will exercise the utmost discretion in all
matters relating to their functions and will not communicate, at any time, with-
out the authorization of the Prosecutor of the International Tribunal, to the media
or to any institution, person, Government or other authority external to the United
Nations, any information that has not been made public, and which has become
known to them by reason of their association with the United Nations. They will
not use any such information without the written authorization of the Prosecutor of
the International Tribunal, and in any event, such information will not be used for
personal gain. These obligations do not lapse upon expiration of this Memorandum
of Understanding;

(/) The members of the United Kingdom Personnel will sign an understand-
ing in the form attached to this Memorandum of Understanding in annex II.

Paragraph IV

LEGAL STATUS OF THE UNITED KINGDOM PERSONNEL

1. The United Kingdom Personnel will not be considered in any respect as
being officials or staff of the United Nations.

2. While performing functions for the United Nations, the United Kingdom
Personnel will be considered as "experts on mission" within the meaning of article
VI, sections 22 and 23, of the Convention on the Privileges and Immunities of the
United Nations of 13 February 1946.

Paragraph V

ACCOUNTABILITY

1. Unsatisfactory performance or failure to conform to the standards of con-
duct set out above may lead to termination of service, for cause, at the initiative of
the United Nations. One month's notice will be given in such cases.

2. Any serious breach of the duties, terms and conditions which, in the view
of the Secretary-General, would justify separation before the end of the notice pe-
riod will be immediately reported to the Government, with a view to obtaining
agreement on an immediate cessation of service. The Secretary-General may decide
to limit or bar access to United Nations premises of the individual involved when
the circumstances so warrant.

3. The Government will reimburse the United Nations for financial loss or
for damage to United Nations-owned equipment or property caused by United
Kingdom Personnel provided by the Government if such loss or damage (a) oc-
curred outside the performance of services with the United Nations, or (b) arose or
resulted from gross negligence or wilful misconduct or violation or reckless disre-
gard of applicable rules and policies by such United Kingdom Personnel.
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Paragraph VI

THIRD-PARTY CLAIMS

The United Nations will be responsible for dealing with claims by third parties
where the loss of or damage to their property, or death or personal injury, was caused
by the actions or omissions of the United Kingdom Personnel in the performance of
services to the United Nations under the agreement with the Government. However,
if the loss, damage, death or injury arose from gross negligence or wilful misconduct
of the United Kingdom Personnel provided by the donor, the Government will be
liable to the United Nations for all amounts paid by the United Nations to the claim-
ants and all costs incurred by the United Nations in settling such claims.

Paragraph VII

CONSULTATION

The United Nations and the Government will consult with each other in re-
spect of any matter that may arise in connection with this Memorandum of
Understanding.

Paragraph VIII

SETTLEMENT OF DISPUTES

Any disputes, controversy or claim arising out of, or relating to, this
Memorandum of Understanding will be settled by negotiation or other mutually
agreed mode of settlement.

Paragraph IX

ENTRY INTO OPERATION, DURATION AND TERMINATION

This Memorandum of Understanding will enter into operation on 10 June 1999,
and will remain in operation for six months, unless terminated earlier by either
Participant upon one month ' s written notice to the other Participant. The Memorandum
of Understanding may be extended with the consent of both Participants on the same
conditions and for a further agreed period jointly decided on.

Paragraph X

AMENDMENT

This Memorandum of Understanding may be amended by written approval of
both Participants. Each Participant will give full consideration to any proposal for
an amendment made by the other Participant.

The foregoing record represents the understandings reached between the
Government of the United Kingdom of Great Britain and Northern Ireland and the
United Nations upon the matters referred to therein.

SIGNED in duplicate by the representative of the Participants at The Hague on
the tenth day of June 1999 in the English language.

For the United Nations: For the Government of the United Kingdom of
(Signed) Dorothée de Sampayo Great Britain and Northern Ireland:
GARRIDO-NIJGH {Signed) Rosemary SPENCER
Registrar Ambassador
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(k) Memorandum of Understanding between the United Nations and the
Government of Australia establishing modalities of cooperation in the
organization of a popular consultation on the status of East Timor.
Signed at New York on 18 June 199914

The United Nations and the Government of Australia,

Noting the Agreement between the Republic of Indonesia and the Portuguese
Republic on the question of East Timor concluded on 5 May 1999, and the Agreement
regarding the modalities for the popular consultation of the East Timorese through
a direct ballot, annexed thereto,

Have mutually determined to conclude the present Memorandum of
Understanding with a view to establishing modalities of cooperation in the organ-
ization of a popular consultation on the status of East Timor on the basis of a direct,
secret and universal ballot.

Paragraph I

The United Nations and the Government of Australia acting through the
Australian Electoral Commission, will cooperate in the organization of the popular
consultation to be held on 8 August 1999 outside East Timor at locations of major
East Timorese concentration in Australia (Sydney, Darwin, Perth and Melbourne)
(hereinafter "external voting").

Paragraph 2

Overall responsibility for the conduct of the consultation process resides with
the United Nations. The Australian Electoral Commission will be responsible for
the organization of the external voting process, including voter registration and the
balloting, and other related voting responsibilities in accordance with the Directions
relating to the Popular Consultation of the People of East Timor through a Direct
Ballot agreed upon between the Parties.

Paragraph 3

The Australian Electoral Commission will bear the costs of the voting process.

Paragraph 4

The Chief Electoral Officer of the United Nations Assistance Mission in East
Timor and the Administration of the Australian Electoral Commission will consult
each other regularly on matters relating to the implementation of this Memorandum
of Understanding.

Paragraph 5

This Memorandum of Understanding will take effect on the date of its signa-
ture by the duly authorized representatives of the two Parties.

IN WITNESS THEREOF, the undersigned representatives of the Secretariat
of the United Nations and the Government of Australia have signed the present
Memorandum of Understanding.
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SIGNED this 18th day of June 1999 at New York in two originals in the English
language.

For the United Nations: For the Government of Australia:

{Signed) Kieran PRENDERGAST (Signed) Penelope Anne WENSLEY
Under-Secretary General Permanent Representative of Australia

for Political Affairs to the United Nations

(/) Memorandum of Agreement between the United Nations and the
Government of the United States of America for the contribution of
personnel to the International Tribunal for the Former Yugoslavia.
Signed at New York on 2 July 199915

Whereas the United Nations Security Council, in its resolutions 808 (1993) of
22 February 1993 and 827 (1993) of 25 May 1993, decided to establish an interna-
tional tribunal for the sole purpose of prosecuting persons responsible for serious
violations of international humanitarian law committed in the territory of the Former
Yugoslavia between 1 January 1991 and a date to be determined by the Security
Council upon the restoration of peace (hereinafter "the International Tribunal"),

Whereas by paragraph 5 of resolution 827 (1993) of 25 May 1993 the United
Nations Security Council urged States and intergovernmental and non-governmental
organizations to contribute funds, equipment and services to the International Tribunal,
including the offer of expert personnel,

Whereas the United Nations Security Council, in its resolution 1244 (1999)
of 10 June 1999, decided on the deployment in Kosovo, under United Nations aus-
pices, of an international civil and security presence,

Whereas the United Nations Security Council, in its resolution 1244 (1999) of
10 June 1999, demanded full cooperation by all concerned, including the interna-
tional security presence, with the International Tribunal,

Whereas the Secretary-General may accept type II gratis personnel on an
exceptional basis in accordance with the conditions established by the General
Assembly in its resolution 51/243 of 15 September 1997 and guidelines approved by
the General Assembly in its resolution 52/234 of 26 June 1998,

Whereas under General Assembly resolution 51/243, on 9 June 1999 the
Secretary-General proceeded to approve a request of the Prosecutor of the
International Tribunal to accept experts to provide temporary and urgent assist-
ance for the specialized functions as identified by the Prosecutor, for a period of
six months,

Whereas the Government of the United States of America (hereinafter "the
Government") offered to make available to the United Nations the services of
qualified personnel to assist, in accordance with the terms of this Memorandum of
Agreement,

Now therefore the United Nations and the Government (hereinafter "the
Parties") have reached the following understanding:

45



Article I

OBLIGATIONS OF THE GOVERNMENT

1. The Government agrees to make available to the International Tribunal
for the duration and purposes of this Agreement the services of expert personnel
(hereinafter "United States Personnel") listed in annex I hereto. Changes and modi-
fications, to the annex may be made with the agreement of the Parties.

2. The Government undertakes to pay all expenses in connection with the
services of the United States Personnel, including salaries, travel costs to and from
the location where the United States Personnel are based, and allowances and other
benefits to which they are entitled, except as hereinafter provided. In this regard,
annual leave may be taken by United States Personnel in accordance with their
terms of service with the Government but may not exceed leave entitlements of staff
members. Accordingly, United States Personnel accepted for a period of six months
or less may be granted leave up to a maximum of one and one half days for each full
month of continuous service. United States Personnel accepted for a period of more
than six months and United States Personnel whose services are extended beyond
six months may be granted leave up to a maximum of two and one half days for each
full month of continuous service. Leave plans must be approved in advance by, or
on behalf of, the head of the United Nations department or office concerned.

3. The Government undertakes to ensure that during the entire period of
service under this Agreement, the United States Personnel are covered by adequate
medical and life insurance, as well as insurance coverage for service-incurred ill-
ness, disability or death, with extended war risk coverage.

Article II

OBLIGATIONS OF THE UNITED NATIONS

1. The United Nations shall, as appropriate, provide the United States
Personnel with office space, support staff and other resources necessary to carry out
the tasks assigned to them.

2. Costs incurred by United States Personnel undertaking official travel in the
discharge of their functions, in so far as not provided by the international civil and
security presences deployed under United Nations auspices in Kosovo, shall be paid
by the United Nations on the same basis as costs incurred by staff members, includ-
ing payment of daily or mission subsistence allowance, as applicable.

3. The United Nations does not accept any liability for claims for compensa-
tion in respect of illness, injury or death of the United States Personnel arising out
of or related to the provision of services under this Agreement, except where such
illness, injury or death results directly from the gross negligence of the officials or
staff of the United Nations. Any amounts payable by the United Nations shall be
reduced by amounts of any coverage under the insurance referred to in article I, sec-
tion 3, of this Agreement.

Article III

OBLIGATIONS OF THE UNITED STATES PERSONNEL

The Government agrees to the terms and obligations specified below, and shall,
as appropriate, ensure that the United States Personnel performing services under
this Agreement comply with these obligations:
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(à) The United States Personnel shall perform their functions under the au-
thority of, and in full compliance with, the instructions of the Prosecutor of the
International Tribunal, and any person acting on his or her behalf;

(¿>) The United States Personnel shall undertake to respect the impartiality
and independence of the United Nations and shall neither seek nor accept instruc-
tions regarding the services performed under this Agreement from any Government
or from any authority external to the International Tribunal;

(c) The United States Personnel shall refrain from any conduct which would
adversely reflect on the United Nations and shall not engage in any activity which is
incompatible with the aims and objectives of the United Nations;

(d) The United States Personnel shall comply with all rules, regulations, in-
structions, procedures or directives issued by the United Nations and the International
Tribunal;

(e) The United States Personnel shall exercise the utmost discretion in all
matters relating to their functions and shall not communicate, at any time, with-
out the authorization of the Prosecutor of the International Tribunal, to the media
or to any institution, person, Government or other authority external to the United
Nations, any information that has not been made public, and which has become
known to them by reason of their association with the United Nations. They shall
not use any such information without the written authorization of the Prosecutor of
the International Tribunal, and in any event, such information shall not be used for
personal gain. These obligations do not lapse upon expiration of this Agreement;

(/) The members of the United States Personnel shall sign an undertaking in
the form attached to this Agreement in annex II.

Article IV

LEGAL STATUS OF THE UNITED STATES PERSONNEL

1. The United States Personnel shall not be considered in any respect as being
officials or staff of the United Nations.

2. While performing functions for the United Nations, the United States
Personnel shall be considered as "experts on mission" within the meaning of article
VI, sections 22 and 23, of the Convention on the Privileges and Immunities of the
United Nations of 13 February 1946.

Article V

ACCOUNTABILITY

1. Unsatisfactory performance or failure to conform to the standards of con-
duct set out above may lead to termination of service, for cause, at the initiative of
the United Nations. One month's notice shall be given in such cases.

2. Any serious breach of the duties and obligations that, in the view of the
Secretary-General, would justify separation before the end of the notice period will
be immediately reported to the Government, with a view to obtaining agreement on
an immediate cessation of service. The Secretary-General may decide to limit or
bar access to United Nations premises by the individual involved when the circum-
stances so warrant.

3. The Government will reimburse the United Nations for financial loss or for
damage to United Nations-owned equipment or property caused by United States
Personnel provided by the Government if such loss or damage (a) occurred outside
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the performance of services with the United Nations, or (b) arose or resulted from
gross negligence or wilful misconduct or violation or reckless disregard of applica-
ble rules and policies by such United States Personnel.

Article VI

THIRD-PARTY CLAIMS

The United Nations shall be responsible for dealing with claims by third par-
ties where the loss of or damage to their property, or death or personal injury, was
caused by the actions or omissions of the United States Personnel in the perform-
ance of services to the United Nations under the agreement with the Government.
However, if the loss, damage, death or injury arose from gross negligence or wilful
misconduct of the United States Personnel provided by the donor, the Government
shall be liable to the United Nations for all amounts paid by the United Nations to
the claimants and all costs incurred by the United Nations in settling such claims.

Article VII

CONSULTATION

The United Nations and the Government shall consult with each other in,re-.
spect of any matter that may arise in connection with this Agreement.

'Article VIII

SETTLEMENT OF DISPUTES

Any disputes, controversy or claim arising out of or relating to this Agreement
shall be settled by negotiation or other mutually agreed mode of settlement.

Article IX

ENTRY INTO FORCE, DURATION AND TERMINATION

The Agreement shall enter into force on ..., and shall remain in force for six
months unless terminated earlier by either Party upon one month's written notice to
the other Party. The Agreement may be extended with the consent of both Parties on
the same conditions and for a further agreed period.

Article X

AMENDMENT

This Agreement may be amended by written agreement of both Parties. Each
Party shall give full consideration to any proposal for an amendment made by the
other Party.

IN WITNESS WHEREOF, the respective representatives of the United Nations
and the Government of the United States of America have signed this Agreement.

DONE in New York, this 2nd day of July in the year 1999, in two originals in
the English language.

For the United Nations: For the Government

{Signed) Rafiah SALIM °fthe United States of America:
Assistant Secretary-General (Signed) Carolyn WILLSON
Office of Human Resources Acting Legal Adviser
Management United States Mission to the United Nations
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(m) Memorandum of Agreement between the United Nations (United
Nations Office for Project Services) and the Government of New
Zealand. Signed at New York on 6 July 199916

Preamble

Whereas the United Nations General Assembly, in its resolution 53/26, adopted
on 17 November 1998, paragraph 2, welcomed "the efforts made by the United
Nations to foster the establishment,of mine-clearance capacities in countries where
mines constitute a serious threat to the safety, health and lives of the local popula-
tion", also emphasized, in paragraph 7, "the important role of the United Nations
in the effective coordination of mine-action activities, including those by regional
organizations",

Whereas the United Nations involvement in mine action in Kosovo is more
specifically mandated by the Security Council in its resolution 1244 (1999) adopted
by the Council on 10 June 1999, which supports the deployment of an international
civil presence, the responsibilities of which include "supporting, in coordination
with international humanitarian organizations, humanitarian and disaster relief aid"
(para. 1 \{h)) and "assuring the safe and unimpeded return of all refugees and dis-
placed persons to their homes in Kosovo" (para. 1 l(fc)),

Whereas since the international civil presence in Kosovo will take more time
to deploy and become operational than the international security presence, Security
Council resolution 1244 (1999) provides for temporary assistance in mine action by
the international security presence. Thus, the responsibilities of the international se-
curity presence include "supervising demining until the international civil presence
can, as appropriate, take over responsibility for this task" (para. 9(e)),

Whereas, in this connection, the Government of New Zealand (hereinafter re-
ferred to as "the Donor") agreed to make available to the United Nations the services
of certain personnel for assignments of limited duration to assist in carrying out the
objectives of the United Nations in emergency humanitarian coordination activi-
ties,

Whereas the United Nations Mine Action Service has established a project,
"Mine Action Programme—Kosovo" (hereinafter referred to as "the Project"),
financed through the United Nations Voluntary Trust Fund and executed by the
United Nations Office for Project Services (hereinafter referred to as "UNOPS") for
establishing a Mine Action Coordination Centre in Kosovo,

Whereas, in support of this project, the Donor has expressed interest to make
available to the Project the services of a technical adviser as the Chief of the Mine
Action Coordination Centre to support the mine-action activities in Kosovo and to
assist in carrying out the objectives of the Project,

Whereas the Donor and UNOPS (hereinafter referred to as "the Parties") wish
to ensure the terms and conditions under which the technical adviser shall be de-
ployed,

The Parties agree as follows:

Article!
PURPOSE OF THE AGREEMENT

The purpose of this Agreement is to set forth the terms and conditions under
which the Chief of the Mine Action Coordination Centre may be made available by
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the Donor to the Project to assist in the mine action activities in the region in and
around Kosovo and to assist in carrying out the objectives of the Project. Unless
specifically provided otherwise, the terms and conditions of the Agreement shall
apply only in the region in and around Kosovo.

Article II

DURATION, AMENDMENT AND TERMINATION

1. This Agreement shall enter into force upon signature and shall apply as
from 18 June 1999. Unless otherwise determined by the parties, the Chief of the Mine
Action Coordination Centre shall be withdrawn from assignment on 17 December
1999. The Agreement shall expire on the withdrawal of the Chief of the Mine Action
Coordination Centre.

2. No modification of or change in this Agreement, waiver of any of its provi-
sions or additional contractual provisions shall be valid or enforceable unless previ-
ously approved in writing by the Parties to this Agreement or their duly authorized
representatives in the form of an amendment to this Agreement duly signed by the
Parties hereto.

3. This Agreement may be terminated by either Party before completion of
the Agreement by giving thirty (30) days' written notice to the other Party, and the
Donor shall be responsible for all costs associated with repatriating the Chief of the
Mine Action Coordination Centre.

Article III

OBLIGATIONS OF THE DONOR

1. The Donor agrees to provide a technical adviser selected in consultation
with UNOPS to perform the services of the Chief of the Mine Action Coordination
Centre as described in the attached terms of reference (annex A), which forms an
integral part of this Agreement. The Chief of the Mine Action Coordination Centre
will work under the overall supervision of the UNOPS Mine Action Unit and in
consultation with the United Nations Mine Action Service.

2. The Donor shall be responsible for all of the costs associated with provid-
ing the services of the Chief of the Mine Action Coordination Centre, including but
not limited to salary and national allowances, except for a round-trip airline ticket
from New York to Skopje, former Yugoslav Republic of Macedonia, and mission
subsistence allowance as described in article VI(8) below.

3. The Donor shall ensure that, during the entire period of service under this
Agreement, the Chief of the Mine Action Coordination Centre is a participant in
a national health-care scheme and/or is covered by adequate medical and life in-
surance, and is covered by appropriate arrangements assuring compensation in the
case of illness, disability or death. Notwithstanding article VI(6) and (7) below, the
Donor shall ensure that the Chief of the Mine Action Coordination Centre is covered
by adequate medical and security evacuation insurance. The Donor shall be respon-
sible for any costs related to the provision of the above requirements.

4. The Donor agrees that the Chief of the Mine Action Coordination Centre
shall remain for six months in country inclusive of any accumulated leave to per-
form the services set forth in annex A. Where necessary, the Donor, in consultation
with UNOPS, may withdraw the Chief of the Mine Action Coordination Centre for
disciplinary, medical, compassionate, administrative or security reasons.
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Article IV

OBLIGATIONS OF THE CHIEF OF THE MINE ACTION

COORDINATION CENTRE

1. The Donor agrees to the terms and obligations specified below, and shall
accordingly ensure that the Chief of the Mine Action Coordination Centre perform-
ing services under this Agreement is instructed to comply with these obligations:

(a) During the period of his assignment to UNOPS, the Chief of the Mine
Action Coordination Centre will be subject to the managerial authority of UNOPS,
vested in the Executive Director of UNOPS and responsible to UNOPS in the exer-
cise of his functions. Accordingly, the Executive Director or his designated repre-
sentative shall have managerial authority over the deployment, organization, conduct
and direction of the Chief of the Mine Action Coordination Centre made available
under this Agreement. During the period of this Agreement, such authority shall be
exercised on behalf of the Executive Director by the Division Chief, UNOPS Mine
Action Unit. The Division Chief, UNOPS Mine Action Unit, shall have general re-
sponsibility for coordination of all implementation activities under the Project;

(¿>) The Chief of the Mine Action Coordination Centre shall report to the
Division Chief, UNOPS Mine Action Unit, on all technical and administrative mat-
ters concerning implementation of the Project. Any policy or priority setting deci-
sion taken by the United Nations Mine Action Service that has an effect on the
implementation of the Project will be communicated first to UNOPS and then to the
Chief of the Mine Action Coordination Centre so that UNOPS has the opportunity
to amend implementation modalities;

(c) During his assignment with UNOPS, the Chief of the Mine Action
Coordination Centre shall regulate his conduct with the interests of UNOPS only
in view. The Chief of the Mine Action Coordination Centre shall not seek or accept
instructions in respect of the performance of his duties from any authority external
to UNOPS, except for decisions taken by the United Nations Mine Action Service as
described in sub-paragraph (¿>) above, nor shall the Donor give such instructions to
him, except on matters pertaining to his personal status as Chief of the Mine Action
Coordination Centre;

(d) During his assignment with UNOPS, the Chief of the Mine Action
Coordination Centre will not engage in any activity that is not compatible with the
discharge of his duties with UNOPS. The Chief of the Mine Action Coordination
Centre will exercise the utmost discretion in all matters of official business for
UNOPS; the Chief of the Mine Action Coordination Centre will not communicate
at any time to any other person, Government or authority external to UNOPS any
information known to him by reason of his association with UNOPS which has
not been made public, except in the course of his duties or by authorization of the
UNOPS Executive Director or the Division Chief, UNOPS Mine Action Unit, nor
shall he ever use such information for private gain. These obligations do not lapse
upon cessation of service with UNOPS;

(e) The Donor shall ensure that the Chief of the Mine Action Coordination
Centre meets the standards established by UNOPS for service with UNOPS as
set forth in annex A, and shall comply with policies and procedures laid down by
UNOPS regarding medical or other clearances, vaccinations, travel, shipping, leave
or other entitlements. The standards of conduct expected of international civil ser-
vants shall be applicable to the Chief of the Mine Action Coordination Centre;
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if) The Chief of the Mine Action Coordination Centre shall be responsible to
the Division Chief, UNOPS Mine Action Unit, performing the tasks indicated in the
terms of reference attached in annex A;

(g) The Chief of the Mine Action Coordination Centre shall not engage in
actual mine clearance activities other than in a supervisory or emergency assistance
capacity. In addition, he is permitted to carry out mine clearance activities to secure
safe operation for himself. UNOPS must authorize such activities in advance;

(K) The Chief of the Mine Action Coordination Centre will submit at the end
of the assignment to the Division Chief, UNOPS Mine Action Unit, a final report on
the activities performed during the entire duration of the assignment.

Article V

STATUS OF THE CHIEF OF THE MINE ACTION COORDINATION CENTRE

1. The Chief of the Mine Action Coordination Centre shall not be consid-
ered in any respect as being an official or a staff member of UNOPS or the United
Nations. He shall have the status of an expert on mission in accordance with article
VI, section 22, of the 1946 Convention on the Privileges and Immunities of the
United Nations.

2. UNOPS shall take necessary steps to ensure that the appropriate
Governments are aware of and respect the status accorded Chief of the Mine Action
Coordination Centre under the Convention and shall issue the Chief of the Mine
Action Coordination Centre an identity certificate as provided for in article VII,
section 26, thereof.

3. The Chief of the Mine Action Coordination Centre shall benefit from all
privileges and immunities of being an expert on mission for the United Nations, in-
cluding immunity from personal arrest, subject to the right and duty of the Secretary-
General of the United Nations to waive immunity where such immunity otherwise
would impede the course of justice and can be waived without prejudice to the
successful completion of the Project or to the interests of UNOPS or the United
Nations.

Article VI

OBLIGATIONS OF THE UNITED NATIONS OFFICE FOR PROJECT SERVICES

1. UNOPS shall provide the Chief of the Mine Action Coordination Centre
sufficient office space, access to telephone and facsimile, radios to maintain contact
with deployed personnel and sets of maps pertaining to areas of operations.

2. UNOPS shall provide sufficient specialized or support equipment required
by the Chief of the Mine Action Coordination Centre for the performance of his
functions.

3. UNOPS shall provide the Chief of the Mine Action Coordination Centre
with transport within the region reasonably necessary for the performance of his op-
erational functions and shall be responsible for the provision of the necessary funds
for the maintenance of all project vehicles.

4. The Chief of the Mine Action Coordination Centre shall be entitled to
the same security while on official duty, including while travelling in the course
of his duties, as other United Nations personnel. UNOPS shall advise the Special
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Representative of the Secretary-General or his designated representative of the name
of the Chief of the Mine Action Coordination Centre that may be assigned pursuant
to the Agreement for this purpose.

5. UNOPS shall keep the Donor informed of the activities and proposed ac-
tivities involving the Chief of the Mine Action Coordination Centre and, in particu-
lar, of any circumstance which may lead to a requirement for medical or security
evacuation of the Chief of the Mine Action Coordination Centre.

6. UNOPS shall be responsible for providing casualty evacuation in-country
to the Chief of the Mine Action Coordination Centre in case of injury during the
course of performing his duties and medical evacuation to a proper medical facil-
ity in the region in case of injury or illness. Any medical evacuations from a third
country will be borne by the Donor.

7. UNOPS undertakes no responsibilities in respect of life, health, accident,
travel or any other insurance coverage for any person which may be necessary or
desirable for the purpose of this Agreement or for any personnel performing services
under this Agreement. Such responsibilities shall be bore by the Donor.

8. UNOPS shall pay daily subsistence allowance in New York and mission
subsistence allowance established at the United Nations rate on a monthly basis
in Kosovo to the Chief of the Mine Action Coordination Centre. In the event that
the Project provides accommodation to the Chief of the Mine Action Coordination
Centre, the mission subsistence allowance shall be adjusted in accordance with
United Nations rules and regulations. In addition, UNOPS shall provide a round-trip
airline ticket from New York to Skopje, former Yugoslav Republic of Macedonia.

Article VII

CONSULTATION

The United Nations and the Donor shall consult with each other in respect of
any matter(s) that may from time to time arise in connection with this Agreement.

Article VIII

ADMINISTRATIVE MATTERS

Correspondence with the Chief of the Mine Action Coordination Centre on
all administrative arrangements connected with assignment and travel, both prior
to departure for the mission area and after completion of assignment with UNOPS,
will be conducted by UNOPS headquarters in New York. During assignment in the
mission area, the Chief of the Mine Action Coordination Centre shall deal through
the Division Chief, UNOPS Mine Action Unit, on all administrative matters result-
ing from his assignment.

Article IX

DUTY SCHEDULE AND LEAVE

1. Hours of duty

Hours of duty are determined by the tasks to be performed and the situation
in the area. Working hours may be irregular and longer than standard under normal
conditions, especially during the formative stages of the mission or during periods
of peak activity.
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2. Leave

Leave credits are accrued at the rate of 2.5 days per month of completed serv-
ice. UNOPS is not responsible for other travel costs in association with leave. The
following general conditions apply to the granting of leave:

(a) Leave may not be taken before it is earned;

(b) All arrangements for leave are subject to the exigencies of services, and
must be approved in advance by UNOPS;

(c) Unauthorized absence, except for reasons beyond the individual's control,
will be charged to accrued leaved;

(d) During the final month of service, no more than 12 days of leave may be
approved.

3. Sick leave

All absence from duty for medical reasons shall be immediately reported to the
supervising UNOPS officer.

Article X

NOTIFICATION OF WITHDRAWAL

1. The Donor shall not withdraw its Chief of the Mine Action Coordination
Centre from UNOPS without giving reasonable prior notification to the UNOPS
Executive Director.

2. Should the UNOPS Executive Director decide to reduce the numbers of
personnel required for UNOPS field activities, he shall give reasonable prior written
notification to the Donor.

3. Should the Donor or UNOPS wish to terminate the assignment of the Chief
of the Mine Action Coordination Centre during the course of the assignment, repa-
triation will be promptly effected and the costs borne by the Donor.

Article XI

GENERAL PROVISIONS

1. This Agreement and the annexes attached hereto shall form the entire •
Agreement between the Donor and UNOPS, superseding the contents of any other
negotiations and/or agreements, whether oral or in writing, pertaining to the subject
of this Agreement.

2. The rights and obligations of the Donor and the Chief of the Mine Action
Coordination Centre are limited to the terms and conditions of this Agreement.
Accordingly, the Donor and the Chief of the Mine Action Coordination Centre per-
forming services on its behalf shall not be entitled to any benefit, payment, compen-
sation or entitlement except as expressly provided in this Agreement.

3. The Parties agree to waive any claims against each other as related to injury
of personnel or damage to goods and equipment, unless such injury or damage is a
result of gross negligence or wilful misconduct. UNOPS shall further hold harmless
the Donor for any third-party claims that may arise in the course of the performance
of the Chief of the Mine Action Coordination Centre's official duties under this
Agreement, including words spoken or written and acts done by them; however, the
Donor shall accept responsibility for any third-party claims arising from gross neg-
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ligence or wilful misconduct of the Chief of the Mine Action Coordination Centre
outside his official duties.

4. Any controversy or claim arising out of or in accordance with this
Agreement or any breach thereof shall, unless it is settled by direct negotiation, be
settled in accordance with the UNCITRAL Arbitration Rules as at present in force.
Where, in the course of such direct negotiation referred to above, the Parties wish to
seek an amicable settlement of such dispute, controversy or claim by conciliation,
the conciliation shall take place in accordance with the UNCITRAL Conciliation
Rules as at present in force. The Parties shall be bound by any arbitration award
rendered as a result of such arbitration as the final adjudication of any such contro-
versy or claim.

5. Nothing in or relating to this Agreement shall be deemed a waiver of any
privileges and immunities of the United Nations or UNOPS.

IN WITNESS WHEREOF, the undersigned, duly appointed representatives of
UNOPS and of the Donor, respectively, have on behalf of UNOPS and the Donor
signed the present Memorandum of Agreement on the dates indicated below their
respective signatures.

On behalf of the Government of New Zealand: UNOPS, as represented by:

(Signed) Trevor HUGHES (Signed) Reinhart HELMKE
Acting Permanent Representative of New Executive Director
Zealand to the United Nations

New York Date: 6 July 1999

ANNEX A

Terms of reference for the Chief of the Mine Action
Coordination Centre in Kosovo

The Chief of the Mine Action Coordination Centre will be responsible for all personnel,
equipment and operations of the Mine Action Coordination Centre. He will direct and super-
vise the work of all staff of the Centre at headquarters and in the regional offices. The Chief of
the Mine Action Coordination Centre will work under the overall supervision of the UNOPS
Mine Action Unit, who will consult regularly with the United Nations Mine Action Service
for policy and operational guidance, and shall consult closely with the staff of the appropriate
authorities (whether governmental or international), as appropriate.

While the technical supervision and administration of the Consultant will be a UNOPS
responsibility, the United Nations Mine Action Service retains overall ownership for the
project and will be responsible for:

(a) Policy formulation and programme guidance;

(6) Priority setting vis-à-vis programme objective.

This responsibility will be carried out in a coordinated fashion. The Consultant will pro-
vide monthly reports simultaneously to both agencies and will receive direction that has been
coordinated by and agreed to by both agencies. Any policy or priority setting decision taken by
the United Nations Mine Action Service that has an effect on the implementation of the project
will be communicated first to UNOPS and then to the Consultant so that UNOPS has the
opportunity to amend implementation modalities.

He will also report on a regular basis on the progress of the project to the Special
Representative of the Secretary-General or to the Deputy Special Representative of the
Secretary-General for Humanitarian Affairs.

More specifically, he will be responsible for the following:
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1. The Chief of the Mine Action Coordination Centre will develop a humanitarian
emergency mine/UXO clearance plan in cooperation with the Office of the United Nations
High Commissioner for Refugees (UNHCR), the United Nations, and United Nations agencies
and will advise on all aspects of a comprehensive emergency mine/UXO action programme,
including coordination, mine/UXO clearance, mine/UXO survey, mine/UXO-field marking
and mine/UXO awareness-training. In the future he will advise and assist the Government in
the establishment of a national entity responsible for mine/UXO clearing activities in country
(Province).

2. The Chief of the Mine Action Coordination Centre will establish coordination mech-
anisms and maintain relationships with the North Atlantic Treaty Organization (NATO) and
all organizations charged with mine/UXO-related issues in his mission area and will provide
advice on all demining matters to those organizations.

3. With the assistance of Mine Information Officer, two Information Management
System for Mine Action (IMSMA) Assistants (data entry clerks) and the staff of two regional
offices, he will establish a database and master mine/UXO map of Kosovo Province, and will
actively seek the information necessary for this database. He will act as the point of contact
for United Nations agencies and non-governmental organizations seeking information on the
mine/UXO situation in any location of the province.

4. The Chief of the Mine Action Coordination Centre will in the future assist the
Government in raising funds for mine/UXO-related activities.

5. He will be assisted in his duties by a Liaison Officer to NATO, a Chief Operations
Officer, a Chief Mine Information Officer, a Quality Assurance Officer, a Mine Awareness
Officer, a Chief Administrative Officer, an Administrative Assistant, an Office Manager, a
Finance Assistant, a Logistics Assistant, two IMSMA Assistants (data entry clerks), a Quality
Assurance (QA) Assistant, a Mine Awareness Assistant, an OPS Assistant and two Driver/
Interpreters at the Mine Action Coordination Centre headquarters, and by a Regional Mine
Officer (Regional Cell Manager), a Deputy Regional Mine Officer, a Regional IMSMA
Assistant, a Regional QA Assistant, a Regional Administrative Assistant, and a Driver/
Interpreter in each of the two regional offices. He will ensure that United Nations policy and
procedures are adhered to by himself and all staff members.

6. The Chief of the Mine Action Coordination Centre will be responsible for maintain-
ing the operations of the Centre within manpower and budgetary limits. He will provide such
budgetary estimates as are required and operate within any financial restraints.

7. The Chief of the Mine Action Coordination Centre will carry out other tasks as
directed by the UNOPS Mine Action Unit.

Qualifications

— Proven experience in the management of a major demining battle area clearance
project

— Practical hands-on experience in demining and explosive ordnance disposal in post-
conflict situations

— Thorough knowledge of demining and explosive ordnance equipment

— Fluency in English, sound working knowledge of Serbian/Albanian (desirable)

— Computer literacy

— Experience in mixed-nationality workforces

— Sound technical and mechanical background

— Military experience preferred. If not, candidate should be self-reliant and able to work
independently

— Good health

Duration of tenure: six months.
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(«) Agreement between the United Nations and the Czech Republic
on the United Nations information centre in Prague. Signed at
Prague on 16 July 1999"

The Czech Republic and the United Nations,
Considering that the Government of the Czech Republic undertakes to assist

the United Nations in securing all the necessary facilities for its functioning under
the terms of paragraph 3 of General Assembly resolution 1405 (XIV) of 1 December
1959, by which the Secretary-General was requested to enlist the cooperation of the
Member States concerned in providing all possible facilities for the establishment of
such centres and in assisting actively in efforts to promote wider public understand-
ing of the aims and activities of the United Nations,

Considering that the Convention on the Privileges and Immunities of the United
Nations adopted by the General Assembly on 13 February 1946 applies to the field
offices of the Department of Public Information, which are hence an integral part of
the Secretariat of the United Nations,

Considering that it is desirable to conclude an agreement to regulate questions
arising as a result of the presence of the United Nations information centre in Prague
(hereinafter referred to as "the Centre"),

Have agreed as follows:

Article I

DEFINITIONS

For the purposes of the present Agreement:
(a) The expression "officials of the Centre" means the Director and all mem-

bers of the staff of the Centre, with the exception of those who are recruited locally
and assigned to hourly rates;

(b) The expression "premises of the Centre" means the offices used for the
official purposes of the Centre;

(c) The expression "the Government" means the Government of the Czech
Republic;

(d) The expression "laws of the Czech Republic" includes:
(i) The Constitution of the Czech Republic;

(ii) The legislative acts, regulations and orders issued by or under authority of
the Government or appropriate Czech authorities;

(e) The expression "appropriate Czech authorities" means government, mu-
nicipal or other authorities in the Czech Republic operating in accordance with the
legislation of the Czech Republic;

(/) The expression "the Convention" means the 1946 Convention on the
Privileges and Immunities of the United Nations;

(g) The expression "the Secretary-General" means the Secretary-General of
the United Nations.

Article II

FUNCTIONS OF THE CENTRE

The United Nations information centre in Prague carries out the functions as-
signed to it by the Secretary-General within the framework of the Department of
Public Information of the United Nations Secretariat.
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Article III

STATUS OF THE PREMISES OF THE CENTRE

1. The Convention shall be applicable to the premises of the Centre. The
premises of the Centre and the residence of the Director shall be inviolable. No of-
ficer or official of the appropriate Czech authorities shall enter the premises of the
Centre or the residence of the Director to perform any official duties therein except
with the consent of and under conditions determined by the Director.

2. Without prejudice to the provisions of the Convention, the Centre shall
seek to prevent its premises from being misused as a refuge by persons who are
avoiding prosecution under any law of the Czech Republic, who are required by the
Government for extradition to another country, or who are endeavouring to avoid
service of legal process.

3. The appropriate Czech authorities shall exercise due diligence to ensure
the security and protection of the premises of the Centre.

Article IV

FACILITIES AND SERVICES

1. The Government undertakes to support the United Nations in securing and
maintaining adequate premises and facilities for the Centre.

2. The Government shall provide an annual financial contribution to cover
part of the Centre's cost. For 1999, the contribution is set at 750,000 koruny; the
precise amount for the following years will be determined in consultation between
the Parties to this Agreement.

3. The appropriate Czech authorities shall ensure that the Centre is supplied
with the necessary public services and that such public services shall be supplied on
equitable terms.

Article V

COMMUNICATION FACILITIES

1. The Centre shall enjoy, in respect of its official communications, treatment
not less favourable than that accorded by the Government to any diplomatic mission
in respect of priorities, tariffs, charges on mail and cablegrams and on teleprinter,
facsimile, telephone and other communications, as well as rates for information to
the press and radio.

2. No official correspondence or other communication of the Centre shall be
subject to censorship. Such immunity shall extend to printed matter, photographic
and electronic data communications and other forms of communications as may be
agreed upon by the Parties to the present Agreement. The Centre shall be entitled to
use codes and to dispatch and receive correspondence either by courier or in sealed
pouches, all of which shall be inviolable and not subject to censorship.

Article VI

OFFICIALS OF THE CENTRE

1. Officials of the Centre shall:

(a) Be immune from legal process in respect of words spoken or written, and
all acts performed by them in their official capacity; such immunity shall continue
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notwithstanding that the persons concerned may have ceased to be officials of the
United Nations;

(b) Be immune from inspection and seizure of their official baggage, and
if the person is the Director of the Centre, be immune from inspection of personal
baggage unless there are serious grounds for presuming that it contains articles the
import and export of which is prohibited by law or controlled by the quarantine
regulations of the Czech Republic;

(c) Be exempt from taxation on the salaries and emoluments paid to them by
the United Nations;

(d) Be exempt from national service obligations;
(e) Be exempt, together with their spouses and relatives dependent on them,

from immigration restrictions and alien registration;

(/) Be given, together with their spouses and relatives dependent on them and
other members of their household, the same repatriation facilities in time of interna-
tional crisis as diplomatic envoys;

(g) Have the freedom to acquire as well as maintain within the Czech Republic
or elsewhere, foreign currency accounts as well as foreign securities and the right to
take these funds and securities out of the Czech Republic through authorized chan-
nels without prohibition or restriction;

(/)) Have the right to import their furniture and effects in one or more separate
shipments, during the first year from their date of arrival, including two automobiles
and, in case of officials accompanied by their dependants, three automobiles.

2. Officials of the Centre, except those who are Czech nationals or who have
permanent resident status in the Czech Republic, shall furthermore have the right to
import for personal use, free of duty and other levies, prohibitions and restrictions
on imports:

(a) Reasonable quantities of certain articles for personal use or consumption
and not for gift or sale.

They shall further:

(b) Be exempt from any form of taxation on income derived by them from
sources outside the Czech Republic;

(c) Be exempt from taxes and duties in accordance with Czech laws relating
to diplomatic missions accredited to the Czech Republic.

3. The Director of the Centre, in addition to the privileges and immunities
specified above, shall be accorded in respect of himself, his spouse and minor chil-
dren, the privileges and immunities, exemptions and facilities normally accorded
to heads of diplomatic missions. The name of the Director shall be included in the
diplomatic list issued by the Ministry of Foreign Affairs of the Czech Republic.

4. The terms and conditions of employment for locally recruited personnel
shall be in accordance with the relevant United Nations regulations and rules, in-
cluding those covering health and social security schemes.

5. The privileges and immunities under this Agreement are granted solely
for the purpose of carrying out effectively the aims and purposes of the United
Nations. The Secretary-General shall have the right and the duty to waive the im-
munity of any staff member whenever in his opinion such immunity would impede
the course of justice and can be waived without prejudice to the interests of the
United Nations.

59



Article VII

COOPERATION WITH THE HOST COUNTRY

1. Without prejudice to the privileges and immunities accorded by this
Agreement, it is the duty of all persons enjoying such privileges and immunities to
respect the laws and regulations of the Czech Republic.

2. Should the Government consider that an abuse of a privilege or immunity
conferred by the Agreement has occurred, the Director shall, upon request, consult
with the appropriate Czech authorities to determine whether any such abuse has oc-
curred. If such consultations fail to achieve a result satisfactory to the Government
and to the United Nations, the matter shall be determined in accordance with the
procedures set out in article VIII on settlement of disputes.

Article VIII

SETTLEMENT OF DISPUTES

1. The United Nations shall make provisions for appropriate modes of set-
tlement of:

(a) Disputes arising out of contracts or other disputes of a private law charac-
ter to which the Centre is a party;

(¿>) Disputes involving any official of the Centre who by reason of his official
position enjoys immunity, if such immunity has not been waived by the Secretary-
General.

2. Any dispute between the Czech Republic and the United Nations concern-
ing the interpretation or application of this Agreement which is not settled by nego-
tiation or other agreed mode of settlement shall be referred, at the request of either
Party, for final decision to a tribunal of three arbitrators: one to be chosen by the
Secretary-General, one to be chosen by the Government of the Czech Republic and
the third, who shall be the chairman of the tribunal, to be chosen by the first two
arbitrators.

3. Should the first two arbitrators fail to agree upon the third within six
months following the appointment of the first two arbitrators, such third arbitrator
shall be chosen by the President of the International Court of Justice at the request
of the Government or the Secretary-General.

Article IX

GENERAL PROVISIONS

1. This Agreement shall be construed in the light of its primary purpose of
enabling the Centre fully and efficiently to discharge its responsibilities and fulfil
its purposes.

2. Consultations with respect to modifications of this Agreement shall be en-
tered into at the request of the Government or the United Nations. Any such modifi-
cation shall be made by mutual consent.

3. This Agreement shall cease to be in force if the Centre is removed from
Czech territory, except for such provisions as may be applicable in connection with
the orderly termination of the operations of the Centre in Prague and the disposal of
its property therein.
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4. This Agreement is subject to approval in conformity with the internal legal
regulations valid in the Czech Republic and shall come into force on the day of
notification of the approval.

IN WITNESS THEREOF, the undersigned, duly authorized representatives of the
Czech Republic and the United Nations, have signed the present Agreement.

DONE at Prague, on 16 July 1999, in two originals in the English language.

For the United Nations: For the Czech Republic:

(Signed) Kofi A. ANNAN (Signed) Jan KAVAN
Secretary-General Minister of Foreign Affairs

(o) Memorandum of Understanding between the United Nations and the
Federal Government of Austria on the enforcement of sentences of the
International Tribunal for the Former Yugoslavia. Signed at Vienna
on23Julyl99918

The United Nations, acting through the International Tribunal for the Former
Yugoslavia, hereinafter called "the International Tribunal", and

The Federal Government of Austria, hereinafter called "the requested State",

Recalling article 27 of the Statute of the International Tribunal adopted by the
Security Council in its resolution 827 (1993) of 25 May 1993, according to which
imprisonment of persons sentenced by the International Tribunal shall be served
in a State designated by the International Tribunal from a list of States which have
indicated to the Security Council their willingness to accept convicted persons,

Noting the willingness of the requested State to enforce sentences imposed by
the International Tribunal,

In order to give effect to the judgements and sentences of the International
Tribunal,

Have agreed as follows:

Article 1

PURPOSE AND SCOPE OF THE AGREEMENT

This Agreement shall regulate matters relating to or arising out of all requests
to the requested State to enforce sentences imposed by the International Tribunal.

Article 2

PROCEDURE

1. A request to the Federal Government of Austria to enforce a sentence shall
be made by the Registrar of the International Tribunal (hereinafter "the Registrar"),
with the approval of the President of the International Tribunal.

2. The Registrar shall provide the following documents to the requested State
when making the request:

(a) A certified copy of the judgement;
(b) A statement indicating how much of the sentence has already been served,

including information on any pre-trial detention;
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(c) When appropriate, any medical or psychological reports on the convicted
person, any recommendation for his or her further treatment in the requested State
and any other factor relevant to the enforcement of the sentence.

3. The requested State shall submit the request to the competent national au-
thorities, in accordance with the national law of the requested State.

4. The competent national authorities of the requested State shall promptly
decide upon the request of the Registrar, in accordance with national law.

Article 3

ENFORCEMENT

1. In enforcing the sentence pronounced by the International Tribunal, the
competent national authorities of the requested State shall be bound by the duration
of the sentence.

2. The conditions of imprisonment shall be governed by the law of the re-
quested State, subject to the supervision of the International Tribunal, as provided
for in articles 6 to 8 and paragraphs 2 to 4 of article 9 below.

3. The conditions of imprisonment shall be equivalent to those applicable
to prisoners serving sentences under Austrian law and shall be in accordance with
relevant human rights standards.

Article 4

TRANSFER OF THE CONVICTED PERSON

The Registrar shall make appropriate arrangements for the transfer of the con-
victed person from the International Tribunal to the competent authorities of the
requested State. Prior to his or her transfer, the convicted person will be informed
by the Registrar of the contents of this Agreement.

Article 5

RULE OF SPECIALTY

1. A convicted person transferred to the requested State pursuant to the terms
of this Agreement shall not be prosecuted or proceeded against in the requested
State for any act or conduct committed prior to his or her transfer to the requested
State, unless:

(a) The convicted person stays on the territory of the requested State for more
than 45 days after his or her release, despite the fact that he or she could leave the
requested State; or

(¿>) The convicted person leaves the requested State and:
(i) Returns voluntarily, or
(ii) Is lawfully brought back by another State.
2. The provisions of this article are without prejudice to article 10 of the

Statute of the International Tribunal.

Article 6

MONITORING

1. The competent authorities of the requested State shall allow visits of the
prisoners) by the International Tribunal, or an entity designated by it, in accord-
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anee with article 27 of the Statute of the International Tribunal and, subject to the
Statute, with Austrian law. The competent authorities shall allow visits at any time
and on a periodic basis, the frequency of visits to be determined by the International
Tribunal. Reports on the conditions of detention and the treatment of the prisoners),
based on the findings of the visits, will be issued, as appropriate.

2. The requested State and the President of the International Tribunal shall
consult each other on the findings of the reports referred to in paragraph 1. The
President of the International Tribunal may thereafter request the requested State
to report to him or her any changes in the conditions of detention suggested in the
reports.

Article 7

INFORMATION

1. The requested State shall immediately notify the Registrar:

(a) Two months prior to the completion of the sentence;

(b) If the convicted person has escaped from custody before the sentence has
been completed;

(c) If the convicted person has deceased.

2. Notwithstanding the previous paragraph, the Registrar and the requested
State shall consult each other on all matters relating to the enforcement of the sen-
tence upon the request of either Party.

Article 8

EARLY RELEASE, PARDON AND COMMUTATION OF SENTENCES

1. If, pursuant to the applicable national law of the requested State, the con-
victed person is eligible for early release, pardon or commutation of the sentence,
the requested State shall notify the Registrar accordingly.

2. The requested State shall inform the Registrar of all circumstances pertain-
ing to the eligibility for early release, pardon or commutation of the sentence.

3. The President of the International Tribunal shall determine, in consultation
with the judges of the International Tribunal, whether any early release, pardon or
commutation of the sentence is appropriate. The Registrar shall inform the requested
State of the President's determination. If the President determines that an early re-
lease, pardon or commutation of the sentence is not appropriate, the requested State
shall act accordingly.

Article 9

TERMINATION OF ENFORCEMENT

1. The enforcement of the sentence shall cease:

(a) When the sentence has been completed;

(¿») Upon the demise of the convicted;

(c) Upon the pardon of the convicted;

(d) Following a decision of the International Tribunal as referred to in para-
graph 2.
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2. The International Tribunal may at any time decide to request the termina-
tion of the enforcement in the requested State and transfer the convicted person to
another State or to the International Tribunal.

3. The competent authorities of the requested State shall terminate the en-
forcement of the sentence as soon as it is informed by the Registrar of any decision
or measure as a result of which the sentence ceases to be enforceable.

4. The provisions of this Agreement shall be without prejudice to the right of
the requested State to deport the convicted person after the completion of his or her
sentence enforced pursuant to this Agreement, unless the International Tribunal no-
tifies the requested State of the willingness of another State to accept the convicted
person.

Article 10

IMPOSSIBILITY TO ENFORCE SENTENCE

If, at any time after the decision has been taken to enforce the sentence, for any
legal or practical reasons, further enforcement has become impossible, the requested
State shall promptly inform the Registrar. The Registrar shall make the appropriate
arrangements for the transfer of the convicted person. The competent authorities of
the requested State shall allow for at least sixty days following the notification of the
Registrar before taking other measures on the matter.

Article 11

COSTS

The International Tribunal shall bear the expenses related to the transfer of the
convicted person to and from the requested State, unless the parties agree otherwise.
The requested State shall pay all other expenses incurred by the enforcement of the
sentence.

Article 12

ENTRY INTO FORCE

This Agreement shall enter into force 30 days after signature.

Article 13

DURATION OF THE AGREEMENT

1. Upon consultation, either party may terminate this Agreement, with two
months' prior notice. This Agreement shall not be terminated before the sentences to
which this Agreement applies have been completed or terminated and, if applicable,
before the transfer of the convicted as provided for in article 10 has been effected.

2. Notwithstanding paragraph 1 of this article, this Agreement shall be ap-
plicable as long as the requested State has notified its willingness to enforce sen-
tences of the International Tribunal in accordance with article 27 of the Statute of
the International Tribunal.

3. Articles 3 and 5 to 11 shall remain applicable as long as sentences of the
International Tribunal are being enforced by the requested State under the terms and
conditions of this Agreement.
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IN WITNESS WHEREOF, the undersigned, duly authorized thereto, have signed
this Agreement.

DONE at Vienna this twenty-third day of July 1999, in duplicate, in the English
language.

For the United Nations: For the Federal Government of Austria:
(Signed) Dorothée de SAMPAYO (Signed) Benita FERRERO-WALDNER
GARRIDO-NIJGH State Secretary
Registrar Federal Ministry for Foreign Affairs
International Tribunal
for the Former Yugoslavia

(p) Exchange of letters constituting an agreement concerning arrange-
ments between the United Nations and the Government of the Federal
Republic of Germany regarding the Seminar on the Prevention of
Chemical Accidents and Limitation of their Impact on Transboundary
Waters, organized under the auspices of the Economic Commission for
Europe, the Meeting of the Parties to the Convention on the Protection
and Use of Transboundary Watercourses and International Lakes, and
the Meeting of Signatories to the Convention on the Transboundary
Effects of Industrial Accidents, held in Hamburg from 4 to 6 October
1999. Signed at Geneva on 2 and 24 August 1999"

I

LETTERS FROM THE UNITED NATIONS OFFICE AT GENEVA

2 August 1999
Sir,

I have the honour to give you below the text of arrangements between the
United Nations and the Government of the Federal Republic of Germany (hereinafter
referred to as "the Government") in connection with the Seminar on the Prevention
of Chemical Accidents and Limitation of their Impact on Transboundary Waters, or-
ganized under the auspices of the Economic Commission for Europe, the Meeting of
Parties to the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes, and the Meeting of Signatories to the Convention on the
Transboundary Effects of Industrial Accidents, to be held, at the invitation of the
Government, in Hamburg from 4 to 6 October 1999.

1. Participants in the Seminar will be invited by the Executive Secretary of
the United Nations Economic Commission for Europe (ECE) in accordance with the
rules of procedure of the Commission and its subsidiary organs.

2. In accordance with United Nations General Assembly resolution 47/202 of
22 December 1992, part A, paragraph 17, the Government will assume responsibil-
ity for any supplementary expenses arising directly or indirectly from the Seminar,
namely:

(a) To supply to the ECE staff members who are to be brought to Hamburg
air tickets, economy class, Geneva-Hamburg-Geneva, to be used on the airlines that
cover this itinerary;

(b) To supply vouchers for excess baggage for documents and records;
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(c) To pay to the ECE staff members, on arrival in Hamburg, according to
United Nations rules and regulations, a subsistence allowance in local currency at the
Organization's official daily rate applicable at the time of the Seminar, together with
terminal expenses up to 108 United States dollars per traveller, in convertible cur-
rency provided that the traveller submits proof of having incurred such expenses.

3. The Government will provide for the Seminar adequate facilities, including
personnel resources, space and office supplies as described in the attached annex.

4. The Government will be responsible for dealing with any action, claim or
other demand against the United Nations arising out of (a) injury to person or dam-
age to property in conference or office premises provided for the Seminar; (¿>) the
transportation provided by the Government; and (c) the employment for the Seminar
of personnel provided or arranged by the Government; and the Government shall
hold the United Nations and its personnel harmless in respect of any such action,
claim or other demand, except in cases of gross negligence or wilful misconduct of
these officials and persons.

5. The Convention on the Privileges and Immunities of the United Nations
of 13 February 1946, to which the Federal Republic of Germany is a party, shall be
applicable to the Seminar.

(a) Accordingly, officials of the United Nations performing functions in con-
nection with this Seminar shall enjoy the privileges and immunities provided under
articles V and VII of the said Convention.

(b) Participants attending this Seminar in pursuance of paragraph 1 of this
Agreement shall enjoy the privileges and immunities of experts on mission under
articles VI and VII of the Convention on the Privileges and Immunities of the United
Nations.

(c) Without prejudice to the provisions of the Convention on the Privileges
and Immunities of the United Nations, all participants and all persons performing
functions in connection with the Seminar shall enjoy such privileges and immuni-
ties, facilities and courtesies as are necessary for the independent exercise of their
functions in connection with the Seminar.

(d) All participants and all persons performing functions in connection with
the Seminar shall have the right of unimpeded entry into and exit from Germany.
Visas and entry permits, where required, shall be granted as soon as possible and
free of charge.

(e) A list with the names and professional functions of all participants in this
Seminar indicating their status will be communicated to the host authorities by the
Secretariat at the earliest possible opportunity.

6. The rooms, offices and related localities and facilities put at the disposal
of the Seminar by the Government shall be the Seminar Area which will consti-
tute United Nations Premises within the meaning of article II, section 3, of the
Convention of 13 February 1946.

7. The Government shall notify the local authorities of the convening of the
Seminar and request appropriate protection.

8. Any dispute concerning the interpretation or implementation of this
Agreement, except for a dispute subject to the appropriate provisions of the
Conventions on the Privileges and Immunities of the United Nations or of any other
applicable agreement, will, unless the Parties agree otherwise, be submitted to a tri-
bunal of three arbitrators, one of whom will be appointed by the Secretary-General of
the United Nations, one by the Government and the third, who will be the Chairman,
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by the other two arbitrators. If either Party does not appoint an arbitrator within three
months of the other Party having notified the name of its arbitrator or if the first
two arbitrators do not within three months of the appointment or nomination of the
second one of them, appoint the Chairman, then such arbitrator will be nominated
by the President of the International Court of Justice at the request of either party to
the dispute. Except as otherwise agreed by the Parties, the tribunal will adopt its own
rules of procedure, provide for the reimbursement of its members and the distribu-
tion of expenses between the Parties and take all decisions by a two-thirds majority.
Its decisions on all questions of procedure and substance will be final and, even if
rendered in default of one of the Parties, be binding on both of them.

I have the honour to propose that this letter and your affirmative answer shall
constitute an agreement between the United Nations and the Government of the
Federal Republic of Germany which shall enter into force on the date of your reply
and shall remain in force for the duration of the Seminar and for such additional
period as is necessary for its preparation and winding up.

(Signed) Vladimir PETROVSKY
Director-General

United Nations Office at Geneva

II

LETTER FROM THE PERMANENT MISSION OF GERMANY TO THE UNITED

NATIONS OFFICE AT GENEVA

24 August 1999

Mr. Director-General,

I have the honour to acknowledge receipt of your letter of 2 August 1999
concerning the arrangements between the United Nations and the Government
of the Federal Republic of Germany regarding the Seminar on the Prevention of
Chemical Accidents and Limitation of their Impact on Transboundary Waters, or-
ganized under the auspices of the Economic Commission for Europe, the Meeting of
Parties to the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes, and the Meeting of Signatories to the Convention on the
Transboundary Effects of Industrial Accidents, to be held in Hamburg from 4 to 6
October 1999.

I am pleased to confirm that the conditions listed in your letter are acceptable
to the Government of the Federal Republic of Germany.

It is the understanding of the Government of the Federal Republic of Germany
that the term "participants" within the meaning of paragraph 5 (b) of the Agreement
designates persons who are experts on mission under article VI of the Convention
and who are formally notified as such.

As regards the term "privileges and immunities" in paragraph 5 (c) of the
Agreement, the Government of the Federal Republic of Germany understands that
all privileges and immunities with respect to the session have been dealt with exclu-
sively under paragraphs 5 (a) and (b).

(Signed) Holger EBERLE
Minister

Chargé d'affaires a.i.

67



(g) Agreement between the United Nations and the International Tribunal
for the Former Yugoslavia regarding the Detention Unit services
and facilities. Signed at The Hague on 25 August and 11 September
199920'*

This Detention Unit Services and Facilities Agreement ("the Agreement") is
made this twenty-fifth day of August 1999 by and between the United Nations,
an international intergovernmental organization, represented in this matter by the
Registrar of the International Tribunal for the Former Yugoslavia ("the Tribunal")
and the State of The Netherlands ("the State"), represented in this matter by the
Director-General of the Division of Public Law Enforcement of the Ministry of
Justice.

Witnesseth:

Whereas the United Nations and the State concluded an Agreement concerning
the headquarters of the Tribunal on 29 July 1994,

Whereas the State and the United Nations are signatories of a lease contract
of 14 July 1994, amended on 7 January 1999, for the lease ("the Detention Unit
Lease") of a detention unit complex ("the Detention Unit") on the premises of the
State's Penitentiary Complex Scheveningen ("the Penitentiary Complex") located at
Pompstationsweg, Scheveningen, for the detention of persons awaiting trial before
the Tribunal,

Whereas the Tribunal and the State are parties to the Agreement on Security
and Order signed on 14 July 1994,

Whereas the Tribunal has promulgated Rules Governing the Detention of
Persons Awaiting Trial or Appeal before the Tribunal or Otherwise Detained on the
Authority of the Tribunal ("Rules of Detention"), as attached hereto as annex A, and
Rules and Regulations relating to the Detention Unit, including Regulations for the
Establishment of a Complaints Procedure for Detainees ("Complaints Procedure"),
as attached hereto as annex B, Regulations for the Establishment of a Disciplinary
Procedure for Detainees ("Disciplinary Procedures"), as attached hereto as annex C,
the House Rules for Detainees ("House Rules"), as attached hereto as annex D, and
the Regulations to Govern the Supervision of Visits to and Communications with
Detainees ("Supervision Regulations"), as attached hereto as annex E, which Rules
of Detention and Rules and Regulations relating to the Detention Unit establish
certain rights for individuals detained in the Detention Unit,

Whereas the State has promulgated a programme of services and facilities to be
provided for the incarceration of detainees and prisoners in the Dutch Prison Service
("the BIBA Programme"),

Whereas the State desires to offer the use of a comprehensive, cost-efficient
programme for the service, maintenance and guarding of the Detention Unit and for
the care of persons awaiting trial on the terms and conditions stated hereinafter,

Whereas it is the aim of the United Nations to fully satisfy the requirements
of the security and welfare of the detainees and to establish the regime that most
adequately serves this purpose, on the terms and conditions stated hereinafter,

' Annexes are not published herein. See United Nations Treaty Series, vol. 2085, p. 175.
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Whereas it is the desire of the United Nations to obtain the use of the services
and facilities contained in the programme designed by the State to address the needs
of detainees assigned to the Detention Unit,

Now, therefore, in consideration of the mutual promises and covenants herein-
after contained, the Parties hereto mutually agree as follows:

1. Provision of services and facilities

1.1 The State hereby agrees to provide to the United Nations the services and
facilities related to the Detention Unit ("the Services") which are described herein.

1.2 The Services shall include the services and facilities provided under the
Dutch Prison Service's 1999 BIBA Programme, described in annex F, to be per-
formed in accordance with the standards, levels and performance indicators set forth
in annex G, provided that the provisions relating to prison labour under section 2.4
of annex G are excluded.

1.3 The Services shall be provided subject to any modifications as deemed
appropriate by the United Nations. In particular, the following adaptations and addi-
tions shall apply to medical services (in accordance with article 2 of this Agreement),
meals (article 3), Prison Guard services (article 4), cleaning and maintenance of the
Detention Unit (article 5), and personnel providing services (article 6). In the event
of any conflict or inconsistency between the description of the services and facilities
in annex G and the adaptations made in this Agreement, the latter shall prevail.

1.4 The Services provided by the State to the United Nations under this
Agreement shall be provided in accordance with the relevant provisions of the Rules
of Detention and the Rules and Regulations relating to the Detention Unit.

1.5 The State shall not make any additional charge to the United Nations for
any of the Services except as provided in this Agreement.

2. Medical services

2.0 The State shall provide medical services, as set out hereinbelow, for each
detainee resident in the Detention Unit ("Unit detainee").

2.1 Medical services provided by the Medical Officer

2.1.1 The Detention Unit Medical Officer ("the Medical Officer") shall pro-
vide the following medical services to Unit detainees:

{à) A physical check-up on each Unit detainee upon arrival and follow-up
medical examinations, as needed;

(b) Primary medical health care, which includes all medical treatment within
the competence of a general medical practitioner;

(c) Consultations to and treatment of the Unit detainees at all times according
to their actual medical needs;

(d) Treatment for Unit detainees at the Penitentiary Complex hospital lo-
cated on the premises of the Penitentiary Complex, including nursing care by the
Penitentiary Complex hospital staff and medical care by Penitentiary Complex
medical doctors. Such treatment shall be ordered by the Medical Officer, or in
his absence, his substitute and shall also include treatment, as appropriate, in the
Penitentiary Complex hospital emergency room, operating theatre, hospital beds
and other hospital facilities;
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(e) Referral to an appropriate medical specialist and/or civil hospital outside
the Penitentiary Complex hospital in the event that a Unit detainee requires medical
treatment which cannot be provided by the Medical Officer, or which cannot be pro-
vided at the Penitentiary Complex hospital in accordance with articles 2.1 and 2.2
of this Agreement. When such a referral is made, the Tribunal shall be responsible
for the costs of such specialist treatment and hospitalization outside the Penitentiary
Complex.

2.1.2 The State shall provide and maintain a primary health-care clinic on the
premises of the Detention Unit, which shall be operated under the authority of the
Medical Officer, for the provision of the Services set out herein, including the provi-
sion of medications and medical supplies.

2.2 Medical services provided by Penitentiary Complex staff

2.2.1 In cases in which Unit detainees have illnesses or injuries which can be
treated in the Detention Unit, Penitentiary Complex staff shall provide appropriate
Medical services including:

(a) Mental health care for Unit detainees, for purposes of assessments, di-
agnosis and referral as appropriate in cooperation with the Dutch Prison Services
District Psychiatric Service. Following initial assessment, diagnosis and referral for
appropriate treatment, the Tribunal shall be responsible for the costs of additional
psychiatric or psychological services;

(6) Dental health-care services currently available at the Penitentiary
Complex hospital. In cases where the necessary dental care/service is not offered at
the Penitentiary Complex hospital, the Tribunal shall be responsible for the costs of
such care/services;

(c) Medical supplies and medicines, which are available without prescrip-
tion.

2.3 Emergencies

2.3.1 The State shall ensure that a qualified medical doctor shall be available
and reachable immediately at all times for the attention of medical emergencies of
Unit detainees, upon request of the Detention Unit Commanding Officer or the shift
supervisor of the Detention Unit.

2.4 Qualification of medical staff

2.4.1 All medical services provided by the State shall be delivered by medi-
cal doctors, nurses and other medical staff who possess the medical qualifications
and skills necessary to provide appropriate medical care and services.

2.5 Medical records

2.5.1 The medical records of Unit detainees shall be maintained by the
Medical Officer for use as appropriate. All medical records, reports, notes, x-rays,
tests and diagnostic data and other materials relating to the medical care and treat-
ment of Unit detainees prepared by personnel or facilities provided or made avail-
able by the Government under this Agreement shall be the property of the Tribunal.
As such, they shall be treated as confidential and be turned over to the Tribunal upon
request.
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2.6 Appointment, duties and responsibilities of the Medical Officer

2.6.1 The Medical Officer shall, in accordance with the Rules of Detention,
be appointed by agreement between the Registrar and the General Director of the
host prison. The Medical Officer shall be a general practitioner qualified to practice
in The Netherlands and shall exercise his functions under this Agreement under the
overall authority of the Registrar of the Tribunal and in accordance with the Rules of
Detention and the Rules and Regulations relating to the Detention Unit.

3. Meals

3.1 The State shall provide three (3) meals a day for Unit detainees. These
meals shall consist of balanced diets, regularly including fruits and vegetables, and
be of a nutritional standard appropriate for each of the Unit detainees, as established
by a qualified Penitentiary Complex staff nutritionist.

3.2 The State shall provide dietary food on prescription, if available in the
Penitentiary Complex kitchen facilities.

4. Prison guard services

4.1 The State shall, on request, provide to the United Nations such trained
penitentiary personnel to serve as prison guards and officers in the Detention Unit
("Prison Guards") in accordance with the provisions of this article.

4.2 The initial number of Prison Guards loaned by the State to the United
Nations shall be thirty-six (36). The United Nations may, at any time, request that
the number of Prison Guards be decreased to thirty (30) or increased to forty-five
(45); thereafter, the United Nations may, at any time, request that the number of
Prison Guards be increased or decreased to forty-five (45), to thirty-six (36) or to
thirty (30) guards as the case may be. The State shall comply with all such requests
within two (2) months of the date of the request, in accordance "with the provisions
of this article.

4.3 The initial Prison Guards are identified on annex H. In the event of
an increase of Prison Guards or for the filling of vacancies of Prison Guards, the
Director-General of the Penitentiary Complex shall nominate candidates and make
such candidates and their records available for interview or review by the United
Nations. The United Nations may accept or reject any candidacy without giving
any reasons.

4.4 The Prison Guards shall not be considered as staff members of the
United Nations. They shall, however, be subject to the authority of the Registrar
of the Tribunal and shall perform their duties under the direction and control of
the Commanding Officer of the Detention Unit, in accordance with the Rules of
Detention and the Rules and Regulations relating to the Detention Unit.

4.5 The Prison Guards shall not seek or accept instructions from any
Government or from any other authority external to the United Nations, nor shall
they communicate at any time any information which has become known to them as
a result of their service to the United Nations. Each Prison Guard shall sign on the
first day of duty an undertaking in the form attached hereto as annex I.

4.6 The primary place of duty for the Prison Guards shall be the Detention
Unit. However, they shall also assist, in any other duties which are requested of
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them by the Registrar or her désignée with the approval of the Director-General of
the Penitentiary Complex, which approval shall not be unreasonably withheld.

4.7 The United Nations may at any time request the transfer of a Prison Guard
back to the responsibility of the State without giving any reason. The vacancy shall
be filled within a reasonable time.

5. Cleaning and maintenance of the Detention Unit

5.1 The State shall, or shall arrange for a contractor satisfactory to the Tribunal
to, maintain and clean all areas of the Detention Unit, except for custodial areas, on a
daily basis, to the cleanliness standards maintained in the Penitentiary Complex as a
whole. Such cleaning services shall be provided, in case of emergency, on request.

5.2 The State shall provide to the Tribunal the cleaning materials necessary
for the maintenance and cleaning (to the standard referred to above) of the custodial
areas of the Detention Unit.

6. Personnel providing services

6.1 The State shall inform the United Nations of the names and details of
proposed personnel (whether employed by the State or by a third party), who will
provide the Services described under articles 2, 3, 4 and 5 or any other services
under this Agreement. The United Nations may at any time reject the entry by any
person onto the premises of the Detention Unit without giving any reasons; in such
case, the State shall promptly make other arrangements for the provision of the
Services provided for hereunder.

7. Costs and payments

7.1 The State shall be responsible for all costs and obligations relating to
the provision of the Services provided hereunder, including, but not limited to, all
salaries, overtime, insurances, benefits, payments or the like relating to the Services
provided under this Agreement.

7.2 The United Nations shall pay for the Services provided for herein based
on a per cell per day price, as determined in accordance with paragraph 7.4 below.
The number of Detention Unit cells leased by the United Nations pursuant to the
Detention Unit Lease, which is currently thirty-six (36), shall be multiplied by the
cell per day price, which shall be determined in accordance with paragraph 7.4
below, to determine the total daily amount to be paid by the United Nations for the
Services.

7.3 The per cell per day price shall be determined by reference to the prices
established in the table below, which vary in accordance with the number of Prison
Guards provided to the United Nations pursuant to article 4 of this Agreement.

Price per Detention Unit Total daily price
M k r cell per day (based on 36 cells leased)

Prison Guards (in Netherlands guilders)

Thirty (30) 343.94 36x343.94=12,381.84
Thirty-six (36) 379.81 36 x 379.81 = 13,673.16
Forty-five (45) 404.30 36x404.30=14,554.80
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7.4 Payment shall be made on a quarterly basis in arrears, upon receipt and
verification of the invoices no later than fifteen (15) days after the end of the calen-
dar quarter to which the payment relates. The invoice shall reflect changes in Prison
Guard staffing levels affecting price per Detention Unit cell per day, as well as any
change in the number of detention cells leased by the United Nations.

8. Scope of services

8.1 Regardless of the number of Unit detainees or the number of Prison
Guards, all of the Services provided by the State to the United Nations under this
Agreement other than Prison Guard services shall remain at a constant level and
may be modified only with the explicit agreement of the Tribunal.

9. Indemnification

9.1 Medical Officer

9.1.1 (a) In case of claims by Unit detainees or other third parties for acts
or omissions falling within his competence as a medical practitioner, the Medical
Officer shall be responsible for such claims. To this extent, the State shall ensure
that the Medical Officer will be adequately covered by liability insurance for any
claim for personal injury, loss, illness or death or loss of or damage to property
for any act or omission by the Medical Officer under the Agreement. The State
shall submit proof of such insurance satisfactory to the Tribunal before the Medical
Officer commences work under the Agreement.

9.1.1 (b) In cases where no such insurance is provided, for whatever reason,
or in cases where such insurance is insufficient, the State shall be responsible.

9.1.2 Notwithstanding article 9.1.1 above, in cases where a claim results
from direct instructions by a United Nations official, acting in his official capacity
and within the limits of his authority, the United Nations shall be responsible to the
extent that such a claim was the direct result of such instructions.

9.1.3 Subject to the provisions of articles 9.1.1 and 9.1.2 above, the State shall
be responsible for all other claims by Unit detainees or other third parties resulting
from the acts or omissions of the Medical Officer under this Agreement and shall in-
demnify, hold and save harmless, and defend, at its own expense, the United Nations,
its officials, agents, servants and employees from and against all suits, claims, de-
mands and liability of any nature or kind, including their costs and expenses.

9.2 Medical services by Penitentiary Complex staff

9.2 A The State shall be responsible for all claims by Unit detainees or other
third parties resulting from the acts or omissions of Penitentiary Complex staff under
this Agreement and shall indemnify, hold and save harmless, and defend, at its own
expense, the United Nations, its officials, agents, servants and employees from and
against all suits, claims, demands and liability of any nature or kind, including their
costs and expenses, arising in connection with and in the course of the performance
of such services.

9.3 Prison Guards

9.3.1 The United Nations shall be responsible for dealing with any claims
by Unit detainees or other third parties for personal injury, loss, illness, death or
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damage to their property arising in connection with and in the course of the perform-
ance by the Prison Guards of their duties under this Agreement. However, if such
claims arise from or are attributable to the failure to provide services in accordance
with this Agreement or gross negligence or wilful conduct of such Prison Guards,
the State will be responsible for such claims. The State will also be responsible for
all other claims arising from acts or omissions of the Prison Guards for which the
United Nations is not responsible under this article.

9.3.2 The State shall also be responsible for loss of or damage to property of
the Tribunal or the United Nations and personal injury, illness, death or loss of or
damage to property of personnel of the Tribunal or the United Nations arising from
or attributable to the failure to provide services under this Agreement or gross neg-
ligence or wilful misconduct of such Prison Guards.

9.4 Persons providing any other services

9.4.1 Notwithstanding articles 9.1, 9.2 and 9.3 above, the State shall be re-
sponsible for all claims by Unit detainees or other third parties resulting from the
acts or omissions of persons performing any other services under this Agreement
and shall indemnify, hold and save harmless, and defend, at its own expense, the
United Nations, its officials, agents, servants and employees from and against all
suits, claims, demands and liability of any nature or kind, including their costs and
expenses, arising in connection with and in the course of the performance of such
services.

9.4.2 In cases where claims result from the acts or omissions of persons per-
forming any other services under the previous provision, and such persons were at
the time acting under direct instructions from a Tribunal official acting in his official
capacity and within the limits of his authority, the United Nations shall be responsi-
ble to the extent the claims were the direct result of such instructions.

9.5 Obligation to negotiate

9.5.1 In the event of any occurrence covered by articles 9.1 to 9.4 above, the
Parties agree that they will first enter into negotiations, on a case-by-case basis, re-
garding the consequences of the occurrence, prior to either Party resorting to article
15 of this Agreement. In any negotiation pursuant to this paragraph, the Registrar
of the Tribunal shall represent the United Nations and the Minister of Justice shall
represent the State.

10. Terms of Agreement, termination

10.1 The term of this Agreement shall commence on 1 January 1999 and
shall terminate on 31 December 1999.

10.2 The United Nations shall have an irrevocable option to extend this
Agreement from 1 January 2000 to 31 December 2000 ("the first option"). In the
event the United Nations elects to exercise the first option, it shall have a second
irrevocable option to further extend this Agreement from 1 January 2001 to 31
December 2001 ("the second option"). In the event the United Nations elects to
exercise the second option, it shall have a third irrevocable option to extend this
Agreement from 1 January 2002 to 31 December 2002. Any extension resulting
from the exercise of the options described above shall be on the same terms and
conditions, provided that the price of the Services shall be adjusted for the renewal
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period on the basis of the annual consumer price index figure for family consump-
tion in the series for families of employees with a family income in 1985 below
the income line for compulsory medical insurance (1985=100), published by the
Central Bureau of Statistics of The Netherlands.

10.3 To exercise the options described in paragraph 10.2 above, the United
Nations shall give two months' written notice prior to the expiration of the Agreement
or the extension thereof.

10.4 The United Nations may terminate this Agreement on three (3) months'
written notice.

11. Review clause

11.1 In the event that the number of Unit detainees becomes, at any time,
less than twelve (12) persons, the United Nations may request the State to enter into
negotiations to conclude a new agreement, in order to provide the United Nations
with the Services for the Detention Unit corresponding with its actual penitentiary
needs at that time. In the event the United Nations makes such a request, the State
shall, in good faith, use its best efforts to reach such an agreement.

12. Amendments

12.1 Amendments or additions to this Agreement may be made at any time
by a document signed by the State and the United Nations.

13. Assignment

13.1 The State or the United Nations may transfer their rights and obligations
under this Agreement to a third party only with the written permission of the other
Party.

14. Force majeure

14.1 In the event of and as soon as possible after the occurrence of any cause
constituting force majeure, the State shall give notice and full particulars in writing
to the United Nations, of such occurrence or change if the State is thereby rendered
unable, wholly or in part, to perform its obligations and meet its responsibilities
under this Agreement. The State shall also notify the United Nations of any other
changes in conditions or the occurrence of any event which interferes or threatens to
interfere with its performance of this Agreement. On receipt of the notice required
under this paragraph, the United Nations shall take such action as, in its sole discre-
tion, it considers to be appropriate or necessary in the circumstances.

14.2 Force majeure, as used in this section, means acts of God, war (whether
declared or not), invasion, revolution, insurrection or other acts of a similar nature
or force.

15. Arbitration

15.1 Disputes between the United Nations and the State concerning the in-
terpretation or application of this Agreement which are not settled by negotiation
or other agreed mode of settlement shall be submitted to arbitration at the request
of either Party. Each Party shall appoint one arbitrator, and the two arbitrators so
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appointed shall appoint a third who shall be the Chairman. If within thirty days of
the request for arbitration either Party has not appointed an arbitrator or if within
fifteen days of the appointment of two arbitrators the third arbitrator has not been ap-
pointed, either Party may request the President of the International Court of Justice
to appoint an arbitrator. The procedure of the arbitration shall be fixed by the arbi-
trators, and the expenses of the arbitration shall be borne by the Parties as assessed
by the arbitrators. The arbitral award shall contain a statement of the reasons on
which it is based and shall be accepted by the Parties as the final adjudication of the
dispute. The arbitrators shall have no authority to award punitive damages. In addi-
tion, unless otherwise provided in this Contract, the arbitral tribunal shall have no
authority to award interest.

16. United Nations privileges and immunities

16.1 Nothing in or relating to this Agreement shall be deemed a waiver, ex-
press or implied, of any of the privileges and immunities of the United Nations and
its subsidiary organs, including the Tribunal.

17. Confidentiality

17.1 The State agrees not to communicate at any time to any person or au-
thority external to itself, any information known to it by reason of its association
with the United Nations which has not been made public, except with the authoriza-
tion of the United Nations. These obligations do not lapse upon the termination or
expiration of the Agreement.

17.2 All maps, drawings, photographs, mosaics, plans, reports, recommenda-
tions, estimates, documents and all other data compiled by or received by the State
under this Agreement shall be the property of the United Nations, shall be treated
as confidential and shall be delivered only to United Nations authorized officials on
completion of work under Agreement.

18. Other agreements

18.1 The Parties acknowledge and agree that this Agreement constitutes a
separate agreement from other agreements between them relating to the Penitentiary
Complex, including the Lease Contract of 14 July 1994, as amended.

19. Effective dates

19.1 The effective date of this Agreement shall be 1 January 1999.

IN WITNESS WHEREOF, the Parties have subscribed to this Agreement, through
their authorized representatives, on the dates indicated herein below.

For the State: For the United Nations:

(Signed) C. W. M. DESSENS {Signed) Dorothée de SAMPAYO
Director-General GARRIDO-NIJGH
Division of Public Law Enforcement Registrar
Ministry of Justice International Tribunal
Date: 11 September 1999 f°r the Former Yugoslavia

Date: 25 September 1999
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(r) Agreement between the United Nations (United Nations University)
and the Government of the Hashemite Kingdom of Jordan regarding
the establishment of the International Cooperation Office of the United
Nations University—International Network on Water, Environment
and Health. Signed at Amman on 26 August 199921

Whereas the United Nations University was established as a subsidiary organ
of the United Nations by the General Assembly in its resolution 2951 (XXVII) of
11 December 1972,

Whereas the Council of the United Nations University decided at its forty-second
session, held in Tokyo from 4 to 8 December 1995, to establish the International
Network on Water, Environment and Health as a research and training programme
of the University in Hamilton, Ontario, Canada,

Whereas the International Network on Water, Environment and Health is an
integral part of the United Nations University in accordance with the Charter of the
University,

Whereas the purpose for which the International Network on Water,
Environment and Health has been established was to make concrete contributions,
through training, education, research, capacity-building and dissemination of infor-
mation, on issues which relate water to environment and human health,

Whereas the Council of the United Nations University decided at its forty-
fourth session, held in Tokyo from 1 to 6 December 1997, to establish International
Cooperating Offices in the developing world to assist in the capacity-building water
programmes of the International Network on Water, Environment and Health,

Whereas the Government of the Hashemite Kingdom of Jordan wishes to coop-
erate in giving effect to the location and operation of an United Nations University
International Network on Water, Environment and Health International Cooperating
Office for the Middle East in Amman, Hashemite Kingdom of Jordan, and

Whereas the Hashemite Kingdom of Jordan is a party to the Convention on the
Privileges and Immunities of the United Nations,

Whereas the said Convention is applicable to the United Nations University in
accordance with article XI of its Charter,

Whereas the Government of the Hashemite Kingdom of Jordan agrees to grant
to the International Cooperating Office all the necessary privileges and immunities,
exemptions and facilities to enable it to perform its functions, including programmes
of work, projects and other relevant activities,

Desiring to conclude an agreement regulating matters arising from the es-
tablishment of the International Cooperating Office in the Hashemite Kingdom of
Jordan,

Have agreed as follows:

Article I

DEFINITIONS

For the purposes of this Agreement, the following definitions shall apply:

(o) "the Convention" means the Convention on the Privileges and Immunities
of the United Nations adopted by the General Assembly of the United Nations on
13 February 1946;
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(6) "the University" means the United Nations University, established by
the General Assembly of the United Nations in its resolution 2951 (XXVII) of 11
December 1972;

(c) "the Charter of the University" means the Charter of the University
adopted by the United Nations General Assembly in its resolution 3081 (XXVIII)
of 6 December 1973;

(d) "Government" means the Government of the Hashemite Kingdom of
Jordan;

(e) "the Higher Council" means the Higher Council for Science and
Technology of the Government;

(J) "INWEH" means the International Network on Water, Environment and
Health, a research and training programme of the University;

(g) "ICO" means the International Cooperating Office of INWEH;

(h) "the Secretary-General" means the Secretary-General of the United
Nations;

(0 "the Rector" means the Rector of the University and, during his/her ab-
sence, any official designated to act on his/her behalf;

(j) "the Director" means the Director of INWEH acting on behalf of the
Rector in the Hashemite Kingdom of Jordan, or in his/her absence any official des-
ignated to act on his/her behalf to be notified to the Government by the Director;

(k) "the Regional Coordinator" means the Regional Coordinator of ICO of
INWEH for the Middle East;

(/) "appropriate authorities" means the national, provincial, regional or local
authorities of the Hashemite Kingdom of Jordan as the context may require, in ac-
cordance with the laws of the Hashemite Kingdom of Jordan;

(m) "official activities" means the activities of INWEH, including those of its
ICO, and includes administrative activities;

(n) "personnel of ICO" means persons appointed in accordance with article
VIII, paragraph 7, of the Charter of the University;

(o) "officials" means persons who are appointed under the United Nations
Staff Regulations and Rules;

(p) "experts" means persons within the meaning of article VI of the
Convention;

(q) "premises of ICO" means the buildings or part of buildings occupied
permanently or temporarily by the University or by meetings convened in the
Hashemite Kingdom of Jordan by the University for the purposes of INWEH, in-
cluding its ICO;

(/•) "archives" means all records, correspondence, documents, manuscripts,
photographs, films and recordings belonging to or held by the University, wherever
located.

Article II

LEGAL STATUS

The University shall have the legal status as specified in article XI of the
Charter of the University and in this Agreement.
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Article III

ACADEMIC FREEDOM

The University, including INWEH and its ICO, shall enjoy the academic free-
dom required for the achievement of their objectives, with particular reference to the
choice of subjects and methods of research and training, the selection of persons and
institutions to share in its tasks, and freedom of expression.

Article IV

INVIOLABILITY AND PROTECTION

1. (a) The premises of ICO shall be inviolable. The appropriate authorities
shall not enter the premises to perform any official duties therein except with the
express consent of, and under conditions approved by, the Regional Coordinator,
or at his/her request;

(¿>) The University shall not permit its premises to become a refuge from
justice for persons who are avoiding arrest or service of legal process or against
whom an order of extradition or deportation has been issued by the appropriate
authorities;

(c) The premises shall be used solely to further the purposes and activities of
the University.

2. The appropriate authorities are under a special duty to take reasonable
steps to protect the premises of ICO against any intrusion or damage and to prevent
any disturbance of the peace of the premises of ICO or impairment of the dignity of
the University.

3. Except as otherwise provided in this Agreement or in the Convention, the
laws of the Hashemite Kingdom of Jordan shall apply within the premises of ICO.
However, the premises of ICO shall be under the immediate control and authority
of the University, which may establish regulations for the execution of its functions
therein.

4. The archives of the University shall be inviolable.
5. The University shall be entitled to display its emblem on the premises of

ICO and its means of transport.

Article V

PROPERTY, FUNDS AND ASSETS

1. The University, its property, funds and assets wherever located and by
whomsoever held, shall enjoy immunity from every form of legal process except
insofar as in any particular case the Secretary-General has expressly waived its im-
munity. It is, however, understood that no waiver of immunity shall extend to any
measure of execution.

2. The property, funds and assets of the University, wherever located and by
whomsoever held, shall be immune from search, requisition, confiscation, expro-
priation and any other form of interference, whether by executive, administrative,
judicial or legislative action.

3. Without being restricted by financial controls, regulations or moratoria of
any kind, the University may:

(a) Hold funds, gold or currency of any kind and operate accounts in any
currency;
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(¿>) Freely transfer its funds, gold or currency to or from the Hashemite
Kingdom of Jordan or within the Hashemite Kingdom of Jordan and convert any
currency held by it into any other currency.

Article VI

FREEDOM FROM TAXES AND DUTIES

1. The University, its assets, income and other property shall be:

(a) Exempt from all direct and indirect taxes; however, the University will
not claim exemption from taxes which are, in fact, no more than charges for public
utility services rendered at a fixed rate according to the amount of services rendered,
and which can be specifically identified, described and itemized;

(b) Exempt from customs duties and prohibitions and restrictions on imports
and exports in respect of articles imported or exported by the University for its of-
ficial use. It is understood, however, that articles imported under such exemption
will not be sold in the Hashemite Kingdom of Jordan except under conditions agreed
with the Government;

(c) Exempt from customs duties and prohibitions and restrictions on imports
and exports in respect of its publications.

Article VII

COMMUNICATIONS AND PUBLICATIONS

1. No censorship shall be applied to the official correspondence and other
official communications of the University.

2. The University shall have the right to use codes and to dispatch and receive
official correspondence and other official communications by courier or in sealed
bags, which shall have the same privileges and immunities as diplomatic couriers
and bags.

3. The University shall have the right to publish freely within the Hashemite
Kingdom of Jordan, in the fulfilment of its purposes. It is, however, understood that
the University shall respect the laws and the international conventions applicable to
the Hashemite Kingdom of Jordan relating to intellectual property.

Article VIII

ENTRY, STAY AND DEPARTURE

1. The appropriate authorities shall facilitate the entry into and departure
from the Hashemite Kingdom of Jordan of personnel of ICO, officials and experts
and other persons invited thereto on official business.

2. Visas, where required, for persons referred to in paragraph 1 above shall be
issued by the Government free of charge and as promptly as possible.

3. The provisions of paragraphs 1 and 2 shall also apply, as appropriate, to
the spouses and relatives dependent on the persons referred to in those paragraphs.

4. No act performed by persons referred to in paragraph 1 above in their of-
ficial capacity with respect to the University shall constitute a reason for preventing
their entry into or departure from the territory of the Hashemite Kingdom of Jordan
or for requiring them to leave the Hashemite Kingdom of Jordan.
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Article IX

PRIVILEGES AND IMMUNITIES OF OFFICIAL PERSONNEL OF ICO AND EXPERTS

1. Officials of the University, regardless of their nationality, shall enjoy such
privileges and immunities as are provided for by article V and article VII of the
Convention.

2. The Regional Coordinator and his or her spouse and relatives dependent
on him or her, unless they are Jordanian citizens or permanent residents of the
Hashemite Kingdom of Jordan as defined by applicable Jordanian legislation, shall
be accorded the same privileges, immunities and facilities as are enjoyed by diplo-
matic agents and their families in the Hashemite Kingdom of Jordan.

3. Personnel of ICO shall:

(a) Be immune from legal process in respect of words spoken or written and
all acts performed by them in their official capacity;

(¿>) Be exempt from Jordanian income tax on the salaries and emoluments
paid to them by the University;

(c) Be immune from national service obligations unless they are citizens of
the Hashemite Kingdom of Jordan or permanent residents in the Hashemite Kingdom
of Jordan as defined by the applicable legislation of the Hashemite Kingdom of
Jordan;

(d) Be immune together with their spouses and relatives dependent on them
from immigration restrictions and alien registration;

(e) Be accorded the same privileges in respect of exchange facilities as are
accorded to the officials of comparable ranks forming part of diplomatic missions
to the Government;

(/) Be given together with their spouses and relatives dependent on them the
same repatriation facilities in times of international crises as diplomatic envoys;

(g) Have the right to import free of duty their furniture and effects, including
motor vehicles, at the time of first taking up their post in the Hashemite Kingdom
of Jordan.

4. Experts of the University shall enjoy the privileges and immunities pro-
vided for by article VI of the Convention.

5. Local personnel provided by the Government to ICO, on mutually agreed
terms, shall be immune from legal process in respect of words spoken or written and
all acts performed by them for ICO.

6. The privileges and immunities are granted by this Agreement in the in-
terests of the United Nations and not for the personal benefit of the individuals
themselves. The Secretary-General shall have the right and the duty to waive the
immunity of any individual in any case where, in his opinion, the immunity would
impede the course of justice and can be waived without prejudice to the interests of
the United Nations.

Article X

EMPLOYMENT OF DEPENDANTS

The spouses and dependants of officials and personnel of ICO shall, upon appli-
cation, receive authorization for employment in the Hashemite Kingdom of Jordan.
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Article XI

IDENTITY CARD AND UNITED NATIONS LAISSEZ-PASSER

1. The Government shall provide all personnel of ICO and officials with an
identity card certifying their status under this Agreement.

2. The Government shall recognize and accept United Nations laissez-passer
held by officials as valid travel documents. The Government further agrees to issue
any required visa, free of charge and as promptly as possible on the United Nations
laissez-passer.

Article XII

NOTIFICATION PROCEDURE

No persons referred to in this Agreement shall be entitled to the privileges
and immunities accorded under this Agreement unless and until their names and
status have been duly notified to the Minister for Foreign Affairs of the Hashemite
Kingdom of Jordan.

Article XIII

RESPECT FOR THE LAWS OF THE HASHEMITE KINGDOM OF JORDAN

1. Without prejudice to their privileges and immunities, it is the duty of all
persons enjoying such privileges and immunities to respect the laws and regulations
of the Hashemite Kingdom of Jordan. They also have the duty not to interfere in the
internal affairs of the Hashemite Kingdom of Jordan.

2. The United Nations shall cooperate at all times with the appropriate au-
thorities of the Hashemite Kingdom of Jordan to facilitate the proper administration
of justice, secure the observance of police regulations and avoid the occurrence
of any abuse in connection with the privileges and immunities referred to in this
Agreement.

Article XIV

DELEGATION OF AUTHORITY

The Government shall, through the Higher Council, conclude an Agreement
with the University relating to the contributions, including the occupancy and use of
premises, in Amman for ICO.

Article XV

SETTLEMENT OF DISPUTES

1. Any dispute between the Parties concerning the interpretation or imple-
mentation of this Agreement or any supplemental agreement that is not settled by
negotiation or other agreed method of settlement shall, at the request of either Party,
be referred to a tribunal of three arbitrators. One arbitrator will be appointed by the
Minister for Foreign Affairs of the Hashemite Kingdom of Jordan, one by the Rector
of the University and the third by the two arbitrators. If, within thirty days of the
request for arbitration, either Party has not appointed an arbitrator or if, within fif-
teen days of the appointment of two arbitrators, the third arbitrator has not been ap-
pointed, either Party may request the President of the International Court of Justice
to appoint an arbitrator.
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2. The arbitrators shall determine the procedure of arbitration and the ex-
penses of the arbitration shall be borne by the Parties as assessed by the arbitrators.
The arbitral award shall contain a statement of the reasons on which it is based and
shall be accepted by the Parties as the final adjudication of the dispute.

3. The University shall take the measures necessary for ensuring the proper
settlement of:

(a) Disputes arising out of contracts or other disputes of a private law charac-
ter to which the University is a party;

(b) Disputes involving any personnel of ICO, official or expert who by reason
of his or her official position enjoys immunity, if immunity has not been waived by
the Secretary-General.

Article XVI

FINAL PROVISIONS

1. This Agreement shall enter into force upon signature.

2. This Agreement may be amended by mutual consent at any time at the
request of either Party.

3. This Agreement may cease to be in force:

(a) By mutual consent of the University and the Government; or

(¿>) If ICO is removed from the territory of the Hashemite Kingdom of Jordan,
on the understanding that the relevant provisions in connection with the orderly ter-
mination of the operations of INWEH in the Hashemite Kingdom of Jordan and the
disposal of its property therein shall remain applicable as long as necessary.

4. The University and the Government may enter into such supplemental
agreements as may be necessary.

5. This Agreement shall apply to any person within its scope irrespective
of whether the Hashemite Kingdom of Jordan maintains or does not maintain dip-
lomatic relations with the State to which such person belongs, and irrespective of
whether the State to which such person belongs grants a similar privilege or immu-
nity to diplomatic agents or nationals of the Hashemite Kingdom of Jordan:

IN WITNESS WHEREOF, the undersigned, duly authorized to that effect, have signed
this Agreement.

DONE at Amman, Hashemite Kingdom of Jordan, on 26 August 1999, in duplicate,
in the English language.

For the United Nations University: For the Government
(Signed) Jorgen LlSSNER °fthe "Semite Kingdom of Jordan:

United Nations Resident Coordinator (Signed) Hashem AL-SHBOUL
Minister of Agriculture
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(s) United Nations Technical Cooperation Agreement between the United
Nations and the Government of Greece. Signed at New York on 15
October 199922*

Whereas the United Nations, represented by the United Nations Department
of Economic and Social Affairs (hereinafter referred to "the Department"), and the
Government of Greece (hereinafter referred to as "the government"), have agreed to
cooperate in the implementation of activities relating to the enhancement of the role,
professionalism, ethical standards and values in the public services of Central and
Eastern European countries (hereinafter referred to as "the Project"), which Project
is described in attachment A hereto,

Whereas the Government has informed the United Nations of its willingness to
provide, free of charge, office premises, facilities and funds necessary to carry out
the Project, and

• Whereas it has been agreed between the United Nations and the Government
that the Department shall be responsible for the management of the funds and the
implementation of the Project,

Now therefore, the Government and the United Nations hereby agree as fol-
lows:

Article I

CONTRIBUTIONS

1.1 The Government shall provide, free of charge, the office premises, fix-
tures, equipment and furniture, including services required for cleaning, mainte-
nance, repair and operation of the office premises, to carry out the Project. An in-
ventory of the equipment and furniture provided by the Government is set out in
attachment B hereto.

1.2 The Government shall also provide funds in the amount of 2,069,821
United States dollars to cover the costs to be incurred by the Department for the
Project as set forth in the budget contained in attachment A.

1.3 The Government shall, in accordance with the schedule of payments set
out in attachment C to this Agreement, deposit the aforesaid funds, in convertible
currencies of unrestricted use, in the Chase Manhattan Bank, Agencies Banking,
270 Park Avenue, 43rd floor, New York, NY 10017, indicating that such deposit
is for the credit of the UNDESA (United Nations Department of Economic Social
Affairs) Technical Cooperation Activities Account No. 001-1-506888.

Article II

TRUST FUND

2.1 The Department shall establish a Trust Fund in accordance with the
Financial Regulations and Rules of the United Nations for the receipt and adminis-
tration of the aforesaid funds.

2.2 The Trust Fund and the activities financed there from shall be adminis-
tered by the Department in accordance with the United Nations Regulations, Rules
and directives, applicable to the Department. Accordingly, personnel shall be en-
gaged and administered; equipment, supplies and services purchased; and contracts

' Attachments are not published herein.
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entered into in accordance with the provisions of such regulations, rales and direc-
tives.

2.3 All financial accounts and statements shall be expressed in United States
dollars.

2.4 Financial transactions and financial statements shall be subject to the in-
ternal and external auditing procedures laid down in the financial regulations, rules
and directives of the United Nations.

2.5 The Trust Fund shall be charged with expenditures incurred by the
Department in the performance of activities under this Agreement.

2.6 The Trust Fund shall also be charged with thirteen per cent (13%) of
all expenditures from the Trust Fund, which percentage shall be a charge for pro-
gramme support services provided by the Department, which may include adminis-
trative support costs and the costs for technical personnel as required, in the imple-
mentation of the Project.

2.7 The Trust Fund shall also be charged with an amount equivalent to one per
cent (1%) of the remuneration or net salary of persons engaged by the Department,
and whose engagement is financed by the Trust Fund, to provide a reserve for cover-
age of any claim for service-incurred death, injury or illness, under the applicable
United Nations regulations and rales or contracts, which reserve cannot be refunded
to the Government.

Article III

IMPLEMENTATION OF THE PROJECT

3.1 The Department shall commence and continue to conduct operations
under this Agreement in accordance with the terms set forth in attachment A, upon
the receipt of funds in accordance with the schedule of payments set out in attach-
ment C hereto.

3.2 The Department shall not make any commitments above the amounts
specified for expenditure in attachment A.

3.3 If unforeseen expenditures arise, the Department shall submit on a timely
basis a supplementary budget to the Government for its appraisal showing the fur-
ther financing that will be necessary. The Government shall use its best endeavours
to obtain the additional funds required. If no such further financing is available, the
assistance provided to the Project under this Agreement may be reduced or, if nec-
essary, terminated by the Department. In no event will the Department assume any
liability in excess of the funds provided in the Trust Fund.

3.4 Evaluation of the activities financed from this Trust Fund, including joint
evaluation by the Department and the Government, shall be undertaken in accord-
ance with the provisions contained in attachment A.

3.5 Any intellectual property rights, including patent rights and copyrights,
resulting from the Project shall belong to the United Nations.

Article IV

REPORTING

4.1 The Department shall provide the Government with the following state-
ments and reports prepared in accordance with the United Nations accounting and
reporting procedures:

(a) Biannual progress reports;
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(¿>) An annual financial statement showing income, expenditures, assets and
liabilities as of 31 December each year with respect to the funds provided by the
Government;

(c) A final report and a final financial statement by April of the following year
after the dates of expiration or termination of this Agreement.

Article V

PRIVILEGES AND IMMUNITIES

5.1 In all matters connected with this Agreement, the provisions of the
Convention on the Privileges and Immunities of the United Nations (hereinafter
referred to as "the Convention"), to which the Government of Greece has been a
party since 29 December 1947, shall be applied to the United Nations, including the
Department, their property, funds and assets, wherever located and by whomsoever
held, and to their officials and any person designated to perform services under this
Agreement.

5.2 For the purpose of the Convention on the Privileges and Immunities of
the United Nations, the premises offered by the Government referred to in article 1.1
above shall be deemed to constitute premises of the United Nations in the sense of
section 3 of the Convention and access thereto shall be subject to the authority and
control of the United Nations. The premises shall be inviolable for the entire term of
the Project, including from the preparatory stage through the winding-up.

5.3 In respect of any seminar, symposium, workshop, conference or other
research and training activity organized in the framework of the Project in Greece,
the Government shall apply the provisions of the standard exchange of letters con-
cerning the holding of United Nations seminars, symposia, workshops, conferences
or other research and training activities, a copy of which is herewith attached in
attachment D.

Article VI

SETTLEMENT OF DISPUTES

6.1 Any dispute between the Department and the Government arising out
of or relating to this Agreement which is not settled by negotiation or other agreed
mode of settlement shall be submitted to arbitration at the request of either Party.
Each Party shall appoint one arbitrator, and the two arbitrators so appointed shall
appoint a third, who shall be the chairman. If within thirty days of the request for
arbitration either Party has not appointed an arbitrator or if within fifteen days of
the appointment of two arbitrators the third arbitrator has not been appointed, either
Party may request the President of the International Court of Justice to appoint an
arbitrator. The procedure of the arbitration shall be fixed by the arbitrators, and the
expenses of the arbitration shall be borne by the Parties as assessed by the arbitra-
tors. The arbitral award shall contain a statement of the reasons on which it is based
and shall be accepted by the Parties as the final adjudication of the dispute.

Article VII

TERMINATION

7.1 The Department shall notify the Government when, in its opinion, the
purposes for which the Trust Fund was established have been realized. The date of
which notification shall be deemed to be the date of expiration of this Agreement.
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7.2 Either Party may terminate this Agreement by giving the other Party not
less than sixty days' written notice of the intention to terminate.

7.3 The obligations assumed by the Parties under this Agreement shall sur-
vive the termination or expiration of the agreement to the extent necessary to permit
the orderly conclusion of activities, the withdrawal of personnel, funds and prop-
erty, the settlement of accounts between the Parties hereto and the settlement of
contractual liabilities that are required in respect of any subcontractors, consultants
or suppliers.

7.4 Any funds that are undisbursed and uncommitted on completion of the
Project or termination of the Agreement shall be held in the Account and, pend-
ing consultations with the Government, shall be returned to the Government at its
request.

7.5 Upon completion or termination of the Project, equipment, including any
electronic equipment required for the operation of the information clearing house in
the framework of the Project, supplies and property shall be disposed of in consulta-
tion with the Government.

Article VIII

MISCELLANEOUS

8.1 Any action required or permitted to be taken under this Agreement may
be taken on behalf of the Government by the Minister for Foreign Affairs, or his
designated representative, and on behalf of the Department by the Under-Secretary-
General, Department of Economic and Social Affairs, or his designated representa-
tive.

8.2 Any notice or request required or permitted to be given or made in this
Agreement shall be in writing. Such notice or request shall be deemed to be duly
given or made when it shall have been delivered by hand, mail, cable or telex to the
Party to which it is required to be given or made, at such Party's address specified
below or at such other address as the Party shall have specified in writing to the
Party giving such notice or making such request.

Article IX

9.1 This Agreement may be amended by written agreement between the duly
authorized representatives of Parties hereto, each of which shall give full and sym-
pathetic consideration to any proposal for its amendment.

9.2 This Agreement shall become effective on the date on which it has been
signed by both Parties hereto.

IN WITNESS WHEREOF the Government of Greece and the United Nations,
acting through their duly authorized representatives, have caused this Agreement
to be signed.

For the United Nations Department For the Government of Greece:
of Economic and Social Affairs: (Signed) Elias GOUNARIS
{Signed) Nitin DESAI Ambassador Extraordinary
Under-Secretary-General and Plenipotentiary
Department of Economic and Social Affairs Permanent Representative
United Nations, New York to the United Nations
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(?) Agreement between the United Nations and the Government of the
Togolese Republic regarding the establishment in Lomé of the United
Nations Regional Centre for Peace and Disarmament in Africa. Signed
at Lomé on 17 November 199923

The Government of Togo and the United Nations,

Considering the decision of the Government of Togo and the United Nations, in
accordance with resolution 40/151 G of the General Assembly dated 16 December
1985, to establish in Lomé, Togo, the United Nations Regional Centre for Peace and
Disarmament in Africa,

Considering that the Government undertakes to assist the United Nations in
securing all the necessary facilities for the establishment and functioning of the
Centre,

Considering that the Convention on the Privileges and Immunities of the United
Nations, to which Togo has been a party since 27 February 1962, applies to the field
offices which are an integral part of the Secretariat of the United Nations,

Considering that it is desirable to conclude an agreement to regulate questions
arising as a result of the establishment of the Centre in Lomé,

Have agreed as follows:

Article I

DEFINITIONS

In this Agreement:
(a) The word "Centre" means the United Nations Regional Centre for Peace

and Disarmament in Africa;
(b) The expression "the Government" means the Government of Togo;
(c) The expression "the Convention" means the Convention on the Privileges

and Immunities of the United Nations, adopted by the General Assembly of the
United Nations on 13 February 1946;

(d) The expression "officials of the Centre" means the Director and all mem-
bers of the staff of the Centre, irrespective of nationality, except those who are
recruited locally and paid at hourly rates.

Article II

ESTABLISHMENT OF THE CENTRE

The Centre shall be established in Lomé, Togo, to carry out the functions as-
signed to it by the General Assembly and the Secretary-General, within the frame-
work of the Department for Disarmament Affairs.

Article III

LEGAL STATUS OF THE CENTRE

1. The provisions of the Convention shall apply fully to the Centre.

2. The Centre and the residence of the Director shall be inviolable. Government
officers or officials shall not enter these premises to perform any official duties, ex-
cept with the consent of the Director and under conditions agreed to by him.



3. Any location in or outside Lomé which may be used temporarily for meet-
ings held by the Centre outside its premises shall be deemed to be covered by this
Agreement for the duration of such meetings.

Article IV

PROPERTY, FUNDS AND ASSETS

1. The Centre, its property, funds and assets, wherever located and by whom-
soever held, shall enjoy immunity from legal process, except insofar as, in this par-
ticular case, the United Nations has expressly waived its immunity. It is, however,
understood that such waiver shall not extend to measures of execution.

2. The property, funds and assets of the Centre, wherever located and by
whomsoever held, shall be immune from search, requisition, confiscation, expro-
priation and other form of interference, whether by executive, administrative, juridi-
cal or legislative action.

3. Without being restricted by financial controls, regulations or moratoria of
any kind, the Centre:

(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held by it
into any other currency;

(b) Shall be free to transfer its funds, gold or currency from one country to
another, or within the host country, to the United Nations or any other agency.

4. The Centre shall be accorded the most favourable, legally available, rate of
exchange for its financial activities.

5. The appropriate authorities shall exercise due diligence to ensure the secu-
rity and protection the Centre and the residence, in order to ensure that the tranquil-
lity of these places is not disturbed by the unauthorized entry of persons or groups
of persons from outside or by disturbances in its immediate vicinity.

6. The archives of the Centre and in general all documents and materials
made available, belonging to or used by it, wherever located and by whomsoever
held, shall be inviolable.

Article V

PUBLIC SERVICES

1. In addition to the provisions made in paragraph 1 of General Assembly
resolution 40/151 G of 15 December 1985, the Government shall provide one office
building and one official residence of appropriate standard to the Centre. Such con-
tribution will be stipulated in an exchange of letters between the Government and the
United Nations which shall form an integral part of this Agreement. Furthermore,
the Government shall, freely and voluntarily, make additional contributions towards
the maintenance of the Centre to the best of its ability.

2. The Government shall ensure that the Centre is supplied with the necessary
public services on equitable terms. The Centre shall enjoy treatment for the use of
telephone, radio-telegraph and mail communication facilities as favourable as that
normally accorded to diplomatic missions in Togo.

3. In case of interruption or threatened interruption of the services referred
to above, the Centre shall, for the performance of its functions, be accorded by the
Government the same priority as is given to essential government agencies.
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Article VI

EXEMPTION FROM TAXATION

The Centre, its assets, income and other property shall be exempt from all di-
rect taxes, value-added tax, tolls or duties; it is understood, however, that the Centre
will not claim exemption from taxes which are, in fact, no more than charges for
public utility services, rendered by the Government or by a corporation under gov-
ernment regulation, at a fixed rate according to the amount of services rendered and
which can be specifically identified, described and itemized.

Article VII

COMMUNICATION FACILITIES

1. The Centre shall have the right to use codes, and to dispatch and receive its
correspondence and other materials by courier or in sealed bags, which shall have
the same privileges and immunities as diplomatic couriers and bags.

2. The Government shall secure the inviolability of the official communica-
tions and correspondence of the Centre and shall not apply any censorship to such
communications and correspondence. Such inviolability shall extend, without limi-
tation by reason of this enumeration, to publications, still and moving pictures, films
and sound or videotape recordings and electronic data communications dispatched
to or by the Centre.

3. The Centre shall have the right to operate, without hindrance or encum-
brance and free of any duties, radio and any other telecommunications equipment,
including a satellite earth station facility, on United Nations-registered frequencies
and those allocated by the Government, within and outside the host country.

Article VIII

OFFICIALS OF THE CENTRE

1. Officials of the Centre shall:
(a) Be immune from legal process in respect of words spoken or written and

acts performed by them in their official capacity. Such immunity shall continue to
be accorded after termination of employment with the Centre;

(¿>) Be exempt from taxation on the salaries and emoluments paid to them by
the United Nations;

(c) Be immune from national service obligations;

(d) Be immune, together with their spouses and relatives dependent on them,
from provisions restricting immigration and formalities for alien registration;

(e) Be accorded the same privileges in respect of exchange facilities as are
accorded to officials of comparable rank forming part of diplomatic missions to the
Government;

(/) Be given, together with their spouses and relatives dependent on them, the
same repatriation facilities in time of international crisis as diplomatic envoys;

(g) Have the right to import free of duty their furniture, personal effects and
all household appliances, at the time of first taking up their posts.

2. The Director of the Centre shall enjoy the same privileges and immunities
as are accorded by the Government to members of diplomatic missions of compara-
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ble rank. For this purpose, the name of the Director of the Centre may be incorpo-
rated in the diplomatic list.

3. Internationally recruited officials shall also be entitled to the following
facilities applicable to members of diplomatic missions of comparable rank:

(a) To import free of customs and excise duties limited quantities of certain
articles intended for personal consumption in accordance with existing government
regulations;

(¿>) To import a motor vehicle free of customs and excise duties, including
value-added tax, in accordance with existing government regulations.

Article IX

LOCALLY RECRUITED PERSONNEL PAID AT HOURLY RATES

The terms of employment of persons recruited locally and paid at hourly rates
shall be in accordance with United Nations resolutions, decisions, regulations and
rules, and with the policies of the competent organs of the United Nations. Locally
recruited personnel shall be accorded immunity from legal process in respect of
words spoken or written and acts performed by them in their official capacity for
the Centre. Such immunity shall continue after the persons concerned cease to be
employed by the Centre.

Article X

FINANCIAL AND PERSONAL ADMINISTRATION OF THE CENTRE

1. The activities of the Centre shall be administrated in accordance with the
Financial Regulations and Staff Regulations of the United Nations, except as oth-
erwise specifically provided by the General Assembly of the United Nations. The
activities of the Centre shall also be administered in accordance with the Financial
Rules and the Staff Rules of the United Nations, except as otherwise provided in
special rules promulgated by the Secretary-General of the United Nations.

2. The terms of employment of staff of the Centre who are appointed as staff
members of the United Nations, including locally recruited persons, shall, regard-
less of their nationality, derive exclusively from the Staff Regulations and Rules of
the United Nations.

Article XI

WAIVER OF PRIVILEGES AND IMMUNITIES

The privileges and immunities accorded under the present Agreement are
granted in the interests of the United Nations and not for the personal benefit of the
persons concerned. The Secretary-General of the United Nations has the right and
the duty to waive the immunity of officials of the Centre in any case where, in his
opinion, such immunity impedes the course of justice and can be waived without
prejudice to the interests of the United Nations.

Article XII

SETTLEMENT OF DISPUTES

Any dispute between the United Nations and the Government relating to the
interpretation and application of the present Agreement which is not settled by ne-
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gotiation or other agreed mode of settlement shall be submitted to arbitration at the
request of either Party. Each Party shall appoint one arbitrator, and the two arbitra-
tors so appointed shall appoint a third, who shall be Chairman. If within thirty (30)
days of the request for arbitration, either Party has not appointed an arbitrator, or if
within fifteen (15) days of the appointment of the two arbitrators the third arbitrator
has not been appointed, either Party may request the President of the International
Court of Justice to appoint an arbitrator. The procedure for the arbitration shall be
fixed by the arbitrators, and the expenses of the arbitration shall be borne by the
Parties as assessed by the arbitrators. The arbitral award shall contain a statement
of the reasons on which it is based and shall be accepted by the Parties as the final
adjudication of the dispute.

Article XIII

ENTRY TO AND EXIT FROM THE HOST COUNTRY

1. All persons referred to in this Agreement and persons invited on official
business by the Centre shall have the right of unimpeded entry into, departure from,
and free movement and sojourn within the host country. They shall be granted fa-
cilities for speedy travel. Visas and entry and exit permits, where required, shall
be granted free of charge and as promptly as possible. No activity performed by
persons referred to above in their official capacity with respect to the Centre shall
constitute a reason for preventing their entry into and departure from the territory of
the host country or for requiring them to leave such territory.

2. The Government shall recognize and accept the United Nations laissez-
passer issued by the United Nations as a valid travel document.

3. In accordance with the provisions of section 26 of the Convention, the
Government shall recognize and accept the United Nations certificate issued to per-
sons travelling on the business of the United Nations.

4. The Government further agrees to issue any required visas on the United
Nations laissez-passer and certificates.

Article XIV

GENERAL PROVISIONS

1. The provisions of the present Agreement shall, where possible, be treated
as complementary to those of the Convention, so that the provisions of both the
Agreement and the Convention shall be applicable and neither shall restrict the ef-
fect of the other.

2. Consultation with respect to modifications of this Agreement shall be en-
tered into at the request of either Party; any such modification shall be made by
mutual consent.

3. This Agreement shall cease to be in force by mutual consent of both Parties
or if the Centre is moved from the territory of Togo, except for such provisions as
may be applicable in connection with the termination of the operations of the Centre
in Togo and the disposal of its property therein.

4. This Agreement shall come into force upon signature by both Parties.

IN WITNESS WHEREOF, the undersigned, the duly authorized plenipotentiary of
the Government and the duly appointed representative of the United Nations, have
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on behalf of the Parties signed the present Agreement, in French and in English. For
the purposes of interpretation and in the event of disputes, the English text shall be
deemed authentic.

DONE at Lomé, this 17th day of November, nineteen hundred ninety-nine.

For the United Nations: For the Government of Togo:

(Signed) Jayantha DHANAPALA (Illegible)

(M) Exchange of letters constituting an agreement between the United
Nations and the Republic of Croatia on the status of the Liaison
Office of the Prosecutor of the International Tribunal for the Former
Yugoslavia and its personnel. Signed at New York on 6 December
1999 and 10 February 200024

LETTER FROM THE UNITED NATIONS

6 December 1999

Excellency,

I have the honour to refer to Security Council resolution 827 (1993) of 25 May
1993, by which the Council decided to establish an international tribunal for the
sole purpose of prosecuting persons responsible for serious violations of interna-
tional humanitarian law committed in the territory of the Former Yugoslavia since 1
January 1991 (hereinafter referred to as "the International Tribunal").

I further have the honour to refer to the Constitutional Act on the Cooperation
of the Republic of Croatia with the International Tribunal, article 6 of which stip-
ulates that for the efficient cooperation between the Republic of Croatia and the
Tribunal, the Government of the Republic of Croatia may allow the establishment
of an office of the Tribunal in its territory.

Accordingly, in order to facilitate the performance of the tasks of the Liaison
Office of the Prosecutor of the International Tribunal for the Former Yugoslavia in
Zagreb (hereinafter "the Liaison Office"), I propose that your Government, in the
implementation of its obligations under Article 105 of the Charter of the United
Nations, extend to the Liaison Office, as an organ of the United Nations, and to its
property, funds, assets and personnel, the privileges and immunities provided for in
the 1946 Convention on the Privileges and Immunities of the United Nations (here-
inafter "the Convention"), to which the Republic of Croatia is a party.

In view of the importance of the functions which the Liaison Office will per-
form in the Republic of Croatia, I propose that your Government agree to extend to:

—The Liaison Officer, the privileges and immunities, exemptions and facilities
which are enjoyed by diplomatic envoys in accordance with international
law;

—The officials of the Prosecutor's Office assigned to serve with the Liaison
Office, the privileges and immunities provided under articles V and VII of
the Convention;

—Other persons assigned to serve with the Liaison Office whose names will be
communicated to the Government for that purpose, the privileges and immu-
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nities accorded to experts on mission for the United Nations under article VI
of the Convention.

Without prejudice to the powers of the Prosecutor under the Statute of the
International Tribunal and its Rules of Procedure and Evidence, the Liaison Office
and its personnel shall enjoy the following rights and facilities:

(i) The unimpeded freedom of entry to and exit from the Republic of
Croatia, without delay or hindrance, of its personnel, property, supplies,
equipment and means of transport;

(ii) The unimpeded freedom of movement throughout the country of its per-
sonnel, property, supplies, equipment and means of transport;

(iii) Access via the Croatian Government Office for Cooperation with the
International Tribunal for the Former Yugoslavia to all documentary ma-
terial in the possession of the Government or State institutions relevant
for the effective operation of the Liaison Office;

(iv) The right to have contacts, through the Croatian Government Office for
Cooperation with the International Tribunal for the Former Yugoslavia,
with central and local government bodies, including the armed forces,
and the right to have direct contacts with non-governmental organiza-
tions, private institutions and individuals;

(v) The right to have the cooperation of the Croatian Government Office for
Cooperation with the International Tribunal for the Former Yugoslavia
and to meet regularly with its personnel to present and discuss requests
for assistance;

(vi) The right to have access to all prisons, detention centres and places of
interrogation, upon approval by the Ministry of Justice, via the Croatian
Government Office for Cooperation with the International Tribunal for
the Former Yugoslavia;

(vii) The right to make arrangements through its own facilities for the transfer
of all databases and all information collected;

(viii) The exemption from all direct taxes, import and export duties, registra-
tion fees and charges;

(ix) The right to fly the United Nations flag on its premises and vehicles;

(x) The right to unimpeded communication by radio, satellite or other forms
of communication with United Nations Headquarters and between vari-
ous offices, and to connect with the United Nations radio and satellite
network on the registered frequencies of the United Nations and others
assigned by the Government of the Republic of Croatia, as well as to
communicate by telephone, telegraph or by other means;

(xi) The right to make arrangements through its own facilities for the process-
ing and transport of private mail addressed to or emanating from mem-
bers of the Liaison Office. The Government of the Republic of Croatia
shall be informed of the nature of such arrangements and shall not in-
terfere with or apply censorship to the mail of the Liaison Office and its
members.

Furthermore, in accordance with the provisions of article II of the Convention,
the property, funds and assets of the Liaison Office, wherever located and by whom-
soever held, shall be immune from search, seizure, requisition, confiscation, expro-
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priation and any other form of interference, whether by executive, administrative,
judicial or legislative action. The archives of the Liaison Office, and in general, all
documents belonging to, used or held by it, wherever located in the Republic of
Croatia and by whomsoever held, shall be inviolable.

It is understood that the Government shall, via the Croatian Government Office
for Cooperation with the International Tribunal for the Former Yugoslavia, to the
maximum extent possible, assist the Liaison Office in finding such premises as may
be required for conducting the official and administrative activities of the Liaison
Office in the territory of the Republic of Croatia. All premises used by the Liaison
Office and its members shall be inviolable and subject to the exclusive control and
authority of the Liaison Officer.

It is further understood that, upon the request of the Liaison Officer, the
Government of the Republic of Croatia shall take the effective and adequate meas-
ures to ensure the appropriate security, safety and protection of the Liaison Office,
its members, premises and property.

Any dispute or controversy arising out of or relating to this agreement shall be
settled by negotiation or other mutually agreed mode of settlement.

If the above provisions meet with your approval, I would propose that this let-
ter and your reply thereto constitute an agreement between the United Nations and
the Republic of Croatia on the status of the Liaison Office of the Prosecutor of the
International Tribunal for the Former Yugoslavia and its personnel with immediate
effect.

(Signed) Kofi A. ANNAN

II

LETTER FROM THE PERMANENT MISSION OF THE REPUBLIC OF CROATIA

TO THE UNITED NATIONS

10 February 2000

Excellency,

I have the honour to acknowledge receipt of Your Excellency's letter dated
6 December 1999 addressed to me, which reads as follows:

[See letter I]

I further have the honour to confirm on behalf of the Government of the Republic
of Croatia its agreement with the provisions contained in Your Excellency's let-
ter of 6 December 1999 and with Your Excellency's proposal that your letter of
6 December 1999 and this letter in reply constitute an agreement between the
Republic of Croatia and the United Nations on the status of the Liaison Office of the
Prosecutor of the International Tribunal for the Former Yugoslavia and its personnel
with immediate effect upon the date of this reply.

(.Signed) Ivan SlMONOVIC
Permanent Representative

of the Republic of Croatia to the United Nations
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3. AGREEMENTS RELATING TO THE UNITED NATIONS
CHILDREN'S FUND

Basic Cooperation Agreement between the United Nations (United Nations
Children's Fund) and the Government of the Hashemite Kingdom of
Jordan. Signed at Amman on 30 June 199925

Whereas the United Nations Children's Fund (UNICEF) was established by
the General Assembly of the United Nations by resolution 57 (I) of 11 December
1946 as an organ of the United Nations and, by that and subsequent resolutions, was
charged with the responsibility of meeting, through the provision of financial sup-
port, supplies, training and advice, the emergency and long-range needs of children
and their continuing needs and providing services in the fields of maternal and child
health, nutrition, water supply, basic education and supporting services for women
in.developing countries, with a view to strengthening, where appropriate, activities
and programmes of child survival, development and protection in countries with
which UNICEF cooperates, and

Whereas UNICEF and the Government of the Hashemite Kingdom of Jordan
wish to establish the terms and conditions under which UNICEF shall, in the frame-
work of the operational activities of the United Nations and within its mandate,
cooperate in programmes in Jordan,

Now therefore, UNICEF and the Government of the Hashemite Kingdom of
Jordan, in a spirit of friendly cooperation, have entered into the present Agreement.

Article I

DEFINITIONS

For the purpose of the present Agreement, the following definitions shall
apply:

(a) "appropriate authorities" means central, local and other competent au-
thorities under the law of the country;

(b) "Convention" means the Convention on the Privileges and Immunities of
the United Nations adopted by the General Assembly of the United Nations on 13
February 1946;

(c) "experts on mission" means experts coming within the scope of articles
VI and VII of the Convention;

(d) "Government" means the Government of the Hashemite Kingdom of
Jordan;

(e) "Greeting Card Operation" means the organizational entity established
within UNICEF to generate public awareness, support and additional funding for
UNICEF mainly through the production and marketing of greeting cards and other
products;

(/) "head of the office" means the official in charge of the UNICEF office;
(g) "Kingdom" means the Hashemite Kingdom of Jordan;
(h) "Parties" means UNICEF and the Government;

(/') "persons performing services for UNICEF" means individual contractors,
other than officials, engaged by UNICEF to perform services in the execution of
programmes of cooperation;
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(/) "programmes of cooperation" means the programmes of the country in
which UNICEF cooperates, as provided in article HI below;

(k) "UNICEF" means the United Nations Children's Fund;
(/) "UNICEF office" means any organizational unit through which UNICEF

cooperates in programmes; it may include the field offices established in the
Kingdom;

(m) "UNICEF officials" means all members of the staff of UNICEF em-
ployed under the Staff Regulations and Rules of the United Nations, with the excep-
tion of persons who are recruited locally and assigned to hourly rates, as provided in
General Assembly resolution 76 (I) of 7 December 1946.

Article II

SCOPE OF THE AGREEMENT

1. The present Agreement embodies the general terms and conditions under
which UNICEF shall cooperate in programmes in the Kingdom.

2. UNICEF cooperation in programmes in the Kingdom shall be provided
consistent with the relevant resolutions, decisions, regulations and rules and poli-
cies of the competent organs of the United Nations, including the Executive Board
of UNICEF.

Article III

PROGRAMMES OF COOPERATION AND MASTER PLAN OF OPERATIONS

1. The programmes of cooperation agreed to between the Government and
UNICEF shall be contained in a master plan of operations to be concluded between
UNICEF, the Government and, as the case may be, other participating organiza-
tions.

2. The master plan of operations shall define the particulars of the pro-
grammes of cooperation, setting out the objectives of the activities to be carried
out, the undertakings of UNICEF, the Government and the participating organiza-
tions and the estimated financial resources required to carry out the programmes of
cooperation.

3. The Government shall permit UNICEF officials, experts on mission and
persons performing services for UNICEF to observe and monitor all phases and
aspects of the programmes of cooperation.

4. The Government shall keep such statistical records concerning the execu-
tion of the master plan of operations as the Parties may consider necessary and shall
supply any of such records to UNICEF at its request.

5. The Government shall cooperate with UNICEF in providing the appropri-
ate means necessary for adequately informing the public about the programmes of
cooperation carried out under the present Agreement.

Article IV

UNICEF OFFICE

1. UNICEF may establish and maintain an office in the Kingdom as the
Parties may consider necessary to facilitate the implementation of the programmes
of cooperation.
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2. UNICEF may, with the agreement of the Government, establish and main-
tain a regional/area office in the Kingdom to provide programme support to other
countries in the region/area.

3. In the event that UNICEF does not maintain an office in the Kingdom,
it may, with the agreement of the Government, provide support for programmes
of cooperation agreed to between UNICEF and the Government under the present
Agreement through a UNICEF regional/area office established in another country.

Article V

ASSIGNMENT TO UNICEF OFFICE

1. UNICEF may assign to its office in the Kingdom officials, experts on
mission and persons performing services for UNICEF, as is deemed necessary by
UNICEF, to provide support to the programmes of cooperation in connection with:

(a) The preparation, review, monitoring and evaluation of the programmes
of cooperation;

(b) The shipment, receipt, distribution or use of the supplies, equipment and
other materials provided by UNICEF;

(c) Advising the Government regarding the progress of the programmes of
cooperation;

(d) Any other matters relating to the application of the present Agreement.
2. UNICEF shall, from time to time, notify the Government of the names

and the grades of UNICEF officials, experts on mission and persons performing
services for UNICEF; UNICEF shall also notify the Government of any changes in
their status.

Article VI

GOVERNMENT CONTRIBUTION

1. The Government shall provide to UNICEF as mutually agreed upon and
to the extent possible:

(a) Appropriate office premises for the UNICEF office, alone or in conjunc-
tion with the United Nations system organizations;

(b) Costs of postage and telecommunications for official purposes;
(c) Costs of local services such as equipment, fixtures and maintenance of

office premises;
(d) Transportation for UNICEF officials, experts on mission and persons per-

forming services for UNICEF in the performance of their official functions in the
Kingdom.

2. The Government shall also facilitate to UNICEF:
(a) The location and/or the provision of suitable housing accommodation for

internationally recruited UNICEF officials, experts on mission and persons perform-
ing services for UNICEF;

(b) The installation and supply of utility services, such as water, electricity,
sewerage, fire protection services and other services, for UNICEF office premises.

3. In the event that UNICEF does not maintain a UNICEF office in the
Kingdom, the Government undertakes to contribute towards the expenses incurred
by UNICEF in maintaining a UNICEF regional/area office elsewhere, from which
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support is provided to the programmes of cooperation in the Kingdom, up to a mutu-
ally agreed amount, taking into account contributions in kind, if any.

Article VII

UNICEF SUPPLIES, EQUIPMENT AND OTHER ASSISTANCE

1. UNICEF's contribution to programmes of cooperation may be made in
the form of financial and other assistance. Supplies, equipment and other assistance
intended for the programmes of cooperation under the present Agreement shall be
transferred to the Government upon arrival in the Kingdom, unless otherwise pro-
vided in the master plan of operations.

2. UNICEF may place on the supplies, equipment and other materials in-
tended for programmes of cooperation such markings as are deemed necessary to
identify them as being provided by UNICEF.

3. The Government shall grant UNICEF all necessary permits and licences
for the importation of the supplies, equipment and other materials under the present
Agreement. It shall be responsible for, and shall meet the costs associated with, the
clearance, receipt, unloading, storage, insurance, transportation and distribution of
such supplies, equipment and other materials after their arrival in the Kingdom.

4. While paying due respect to the principles of international competitive
bidding, UNICEF will, to the extent possible, attach high priority to the local pro-
curement of supplies, equipment and other materials which meet UNICEF require-
ments in quality, price and delivery terms.

5. The Government shall exert its best efforts, and take the necessary meas-
ures, to ensure that the supplies, equipment and other materials, as well as financial
and other assistance intended for programmes of cooperation, are utilized in con-
formity with the purposes stated in the master plan of operations and are employed
in an equitable and efficient manner without any discrimination based on sex, race,
creed, nationality or political opinion. No payment shall be required of any recipient
of supplies, equipment and other materials furnished by UNICEF unless, and only
to such extent as, provided in the relevant master plan of operations.

6. No direct taxes, value-added tax, fees, tolls or duties shall be levied on
the supplies, equipment and other materials intended for programmes of coopera-
tion in accordance with the master plan of operations. In respect of supplies and
equipment purchased locally for programmes of cooperation, the Government shall,
in accordance with section 8 of the Convention, make appropriate administrative
arrangements for the remission or return of any excise duty or tax payable as part
of the price.

7. The Government shall, upon request by UNICEF, return to UNICEF any
funds, supplies, equipment and other materials provided by UNICEF that have not
been used in the programmes of cooperation.

8. The Government shall maintain proper accounts, records and documen-
tation in respect of funds, supplies, equipment and other assistance under this
Agreement. The form and content of the accounts, records and documentation re-
quired shall be as agreed upon by the Parties. Authorized officials of UNICEF shall
have access to the relevant accounts, records and documentation concerning distri-
bution of supplies, equipment and other materials, and disbursement of funds.

9. The Government shall, as soon as possible, but in any event within sixty
(60) days after the end of each of the UNICEF financial years, submit to UNICEF
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progress reports on the programmes of cooperation and certified financial state-
ments, audited in accordance with existing government rules and procedures.

Article VIII

INTELLECTUAL PROPERTY RIGHTS

1. The Parties agree to cooperate and exchange information on any discover-
ies, inventions or works resulting from programme activities undertaken under the
present Agreement, with a view to ensuring their most efficient and effective use
and exploitation by the Government and UNICEF under applicable law, including
the laws of the Kingdom.

2. Patent rights, copyright rights and other similar intellectual property rights
in any discoveries, inventions or works under paragraph 1 of this article resulting
from programmes in which UNICEF, cooperates may be made available by UNICEF
free of royalties to other Governments with which UNICEF cooperates for their use
and exploitation in programmes.

Article IX

APPLICABILITY OF THE CONVENTION

The Convention shall be applicable mutatis mutandis to UNICEF, its of-
fice, property, funds and assets and to its officials and experts on mission in the
Kingdom.

Article X

LEGAL STATUS OF UNICEF OFFICE

1. UNICEF, its property, funds and assets, wherever located and by whom-
soever held, shall enjoy immunity from every form of legal process except in so
far as in any particular case it has expressly waived its immunity. It is understood,
however, that no waiver of immunity shall extend to any measure of execution.

2. (a) The premises of the UNICEF office shall be inviolable. The property
and assets of UNICEF, wherever located and by whomsoever held, shall be immune
from search, requisition, confiscation, expropriation and any other form of interfer-
ence, whether by executive, administrative, judicial or legislative action..

(b) The appropriate authorities shall not enter the office premises to perform
any official duties, except with the express consent of the head of the office and
under conditions agreed to by him or her.

3. The appropriate authorities shall exercise due diligence to ensure the se-
curity and protection of the UNICEF office, and to ensure that the tranquillity of
the office is not disturbed by the unauthorized entry of persons or groups of persons
from outside or by disturbances in its immediate vicinity.

4. The archives of UNICEF, and in general all documents belonging to it,
wherever located and by whomsoever held, shall be inviolable.

Article XF

UNICEF FUNDS, ASSETS AND OTHER PROPERTY

1. Without being restricted by financial controls, regulations or moratoria of
any kind:
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(a) UNICEF may hold and use funds, gold or negotiable instruments of any
kind and maintain and operate accounts in any currency and convert any currency
held by it into any other currency;

(¿>) UNICEF shall be free to transfer its funds, gold or currency from one
country to another or within any country, to other organizations or agencies of the
United Nations system;

(c) UNICEF shall be accorded the most favourable, legally available rate of
exchange for its financial activities.

2. UNICEF, its assets, income and other property shall:

(a) Be exempt from all direct taxes, value-added tax, fees, tolls or duties; it is
understood, however, that UNICEF will not claim exemption from taxes which are,
in fact, no more than charges for public utility services, rendered by the Government
or by a corporation under government regulation, at a fixed rate according to the
amount of services rendered and which can be specifically identified, described and
itemized;

(6) Be exempt from customs duties and prohibitions and restrictions on im-
ports and exports in respect of articles imported or exported by UNICEF for its
official use; it is understood, however, that articles imported under such exemptions
will not be sold in the country into which they were imported except under condi-
tions agreed with the Government;

(c) Be exempt from customs duties and prohibitions and restrictions on im-
ports and exports in respect of its publications.

Article XII

GREETING CARDS AND OTHER UNICEF PRODUCTS

Any materials imported or exported by UNICEF or by national bodies duly au-
thorized by UNICEF to act on its behalf, in connection with the established purposes
and objectives of the UNICEF Greeting Card Operation, shall be exempt from all
customs duties, prohibitions and restrictions, and the sale of such materials for the
benefit of UNICEF shall be exempt from all national and local taxes.

Article XIII

UNICEF OFFICIALS

1. Officials of UNICEF shall:

(a) Be immune from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with UNICEF in the Kingdom;

(¿») Be exempt from taxation on the salaries and emoluments paid to them by
UNICEF;

(c) Be immune from national service obligations;

(d) Be immune, together with their spouses and relatives dependent on them,
from immigration restrictions and alien registration;

(e) Be accorded the same privileges in respect of exchange facilities as are
accorded to officials of comparable ranks forming part of diplomatic missions to the
Government;
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(/) Be given, together with their spouses and relatives dependent on them, the
same repatriation facilities in time of international crisis as diplomatic envoys;

(g) Have the right to import free of duty their furniture, personal effects and
all household appliances, at the time of first taking up their post in the Kingdom.

2. The head of the UNICEF office and other senior officials, as may be agreed
between UNICEF and the Government, shall enjoy the same privileges and immuni-
ties accorded by the Government to members of diplomatic missions of comparable
ranks. For this purpose, the name of the head of the UNICEF office may be incor-
porated in the diplomatic list.

3. UNICEF officials shall also be entitled to the following facilities applica-
ble to members of diplomatic missions of comparable ranks:

(a) To import free of customs and excise duties limited quantities of certain
articles intended for personal consumption in accordance with existing government
regulation;

(b) To import a motor vehicle free of customs and excise duties, including
value-added tax, in accordance with existing government regulation.

Article XIV

EXPERTS ON MISSION

1. Experts on mission shall be granted the privileges and immunities speci-
fied in article VI, sections 22 and 23, of the Convention.

2. Experts on mission may be accorded such additional privileges, immuni-
ties and facilities as may be agreed upon between the Parties.

Article XV

PERSONS PERFORMING SERVICES FOR UNICEF

1. Persons performing services for UNICEF shall:
(a) Be immune from legal process in respect of words spoken or written and

all acts performed by them in their official capacity; such immunity shall continue to
be accorded after termination of employment with UNICEF in the Kingdom;

(¿>) Be given, together with their spouses and relatives dependent on them,
the same repatriation facilities in time of international crisis as diplomatic envoys.

2. For the purpose of enabling them to discharge their functions indepen-
dently and efficiently, persons performing services for UNICEF may be accorded
such other privileges, immunities and facilities as specified in article XIII above, as
may be agreed upon between the Parties.

Article XVI

ACCESS FACILITIES

UNICEF officials, experts on mission and persons performing services for
UNICEF shall be entitled:

(a) To prompt clearance and issuance, free of charge, of visas, licences or
permits, where required;

(¿>) To unimpeded access to or from the Kingdom, and within the Kingdom,
to all sites of cooperation activities, to the extent necessary for the implementation
of programmes of cooperation.
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Article XVII

LOCALLY RECRUITED PERSONNEL ASSIGNED TO HOURLY RATES

The terms and conditions of employment for persons recruited locally and as-
signed to hourly rates shall be in accordance with the relevant United Nations reso-
lutions, decisions, regulations and rules and policies of the competent organs of the
United Nations, including UNICEF. Locally recruited personnel shall be accorded
all facilities necessary for the independent exercise of their functions for UNICEF.

Article XVIII

FACILITIES IN RESPECT OF COMMUNICATIONS

1. UNICEF shall enjoy, in respect of its official communications, treatment
not less favourable than that accorded by the Government to any diplomatic mission
(or intergovernmental organization) in matters of establishment and operation, priori-
ties, tariffs, charges on mail and cablegrams and on teleprinter, facsimile, telephone
and other communications, as well as rates for information to the press and radio.

2. No official correspondence or other communication of UNICEF shall be
subjected to censorship. Such immunity shall extend to printed matter, photographic
and electronic data communications and other forms of communications as may
be agreed upon between the Parties. UNICEF shall be entitled to use codes and to
dispatch and receive correspondence either by courier or in sealed pouches, all of
which shall be inviolable and not subject to censorship.

3. UNICEF shall have the right to operate radio and other telecommunica-
tion equipment at the frequencies internationally registered for the United Nations,
and any other frequencies set by the Government, between the offices of the inter-
national organization (UNICEF), in particular with UNICEF headquarters in New
York, and inside the Kingdom.

4. In the establishment and operation of its official communications, UNICEF
shall be entitled to the rights and bound by the obligations of the relevant inter-
national conventions, including the International Telecommunication Convention
(Nairobi, 1982) and the regulations annexed thereto.

Article XIX

FACILITIES IN RESPECT OF MEANS OF TRANSPORTATION

The Government shall, in accordance with the formal requirements of the
Kingdom, grant UNICEF necessary permits or licences for, and shall not impose
undue restrictions on, the acquisition or use and maintenance by UNICEF of civil
aeroplanes and land motor vehicles required for programme activities under the
present Agreement. These formal requirements, however, shall not affect the gen-
eral principles laid down in this article.

Article XX

WAIVER OF PRIVILEGES AND IMMUNITIES

The privileges and immunities accorded under the present Agreement are
granted in the interests of the United Nations, and not for the personal benefit of the
persons concerned. The Secretary-General of the United Nations has the right and
the duty to waive the immunity of any individual referred to in articles XIII, XIV
and XV in any case where, in his opinion, such immunity impedes the course of
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justice and can be waived without prejudice to the interests of the United Nations
and UNICEF.

Article XXI

CLAIMS AGAINST UNICEF

1. UNICEF cooperation in programmes under the present Agreement is pro-
vided for the benefit of the Government and people of the Kingdom and, there-
fore, the Government shall bear all the risks of the operations under the present
Agreement.

2. The Government shall, in particular, be responsible for dealing with all
claims arising from or directly attributable to the operations under the present
Agreement that may be brought by third parties against UNICEF, UNICEF offi-
cials, experts on mission and persons performing services on behalf of UNICEF and
shall, in respect of such claims, indemnify and hold them harmless, except where the
Government and UNICEF agree that the particular claim or liability was caused by
gross negligence or wilful misconduct.

Article XXII

SETTLEMENT OF DISPUTES

Any dispute between UNICEF and the Government relating to the interpreta-
tion and application of the present Agreement which is not settled by negotiation
or other agreed mode of settlement shall be submitted to arbitration at the request
of either Party. Each Party shall appoint one arbitrator, and the two arbitrators so
appointed shall appoint a third, who shall be the chairman. If within thirty (30) days
of the request for arbitration either Party has not appointed an arbitrator, or if within
fifteen (15) days of the appointment of two arbitrators the third arbitrator has not
been appointed, either Party may request the President of the International Court of
Justice to appoint an arbitrator. The procedure for the arbitration shall be fixed by
the arbitrators, and the expenses of the arbitration shall be borne by the Parties as as-
sessed by the arbitrators. The arbitral award shall contain a statement of the reasons
on which it is based and shall be accepted by the Parties as the final adjudication of
the dispute.

Article XXIII

ENTRY INTO FORCE

1. The present Agreement shall enter into force, following signature, on the
day after the exchange between the Parties of an instrument of ratification or ac-
ceptance by the Government and of an instrument constituting an act of formal
confirmation by UNICEF and, pending such ratification, it shall, by agreement of
the Parties, be given provisional effect.

2. The present Agreement supersedes and replaces all previous Basic
Agreements, including addenda thereto, between UNICEF and the Government.

Article XXIV

AMENDMENTS

The present Agreement may be modified or amended only by written agree-
ment between the Parties hereto.
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Article XXV

TERMINATION

The present Agreement shall cease to be in force six months after either of the
Parties gives notice in writing to the other of its decision to terminate the Agreement.
The Agreement shall, however, remain in force for such an additional period as
might be necessary for the orderly cessation of UNICEF activities, and the resolu-
tion of any disputes between the Parties arising from or directly attributable to this
Agreement, including its termination.

A similar Basic Cooperation Agreement exists between the United Nations
Children's Fund and the Government of Georgia.

4. AGREEMENTS RELATING TO THE UNITED NATIONS
POPULATION FUND

Exchange of letters constituting an agreement between the United Nations
(United Nations Population Fund) and the Kingdom of the Netherlands
concerning arrangements for a forum associated with the five-year
review of the implementation of the Programme of Action of the
International Conference on Population ¡and Development. Signed at
New York on 4 February 199926

LETTER FROM THE UNITED NATIONS POPULATION FUND

4 February 1999

Sir,

I have the honour to refer to the letter dated March 1998, réf. 98/FE/020, (at-
tached), from Mr. J. P. Pronk, former Minister for Development Cooperation of the
Netherlands, which indicated that the Netherlands Government was willing to host a
forum associated with the five-year review of the implementation of the Programme
of Action of the International Conference on Population and Development and which
also indicated that the Netherlands Government was willing to contribute financially
to the Forum; and to recent discussions between officials of the United Nations
Population Fund (UNFPA) and the Netherlands Ministry of Foreign Affairs.

With the present letter, I wish to obtain your Government's acceptance of the
following arrangements:

I. DATE AND PLACE OF THE FORUM

1. The Forum, organized by UNFPA, shall be held at the Netherlands Congress
Centre (Nederlands Congres Centrum) at The Hague, from 8 to 12 February 1999.

2. The activities related to The Hague Forum shall begin on Sunday, 7 Feb-
ruary 1999, and end on Friday, 12 February 1999.
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II. ATTENDANCE AT THE FORUM

1. The Forum shall be open to participation by:
(a) The representatives of States invited to participate by UNFPA;
(b) The representatives of associate members of the regional, commissions of

the United Nations where UNFPA maintains programmes of assistance;
(c) The representatives of entities, intergovernmental organizations and other

entities that have received a standing invitation from the General Assembly to par-
ticipate in conferences in the capacity of observers;

(d) The representatives of specialized agencies of the United Nations;
(e) The representatives of other intergovernmental organizations;
if) The representatives of interested organs of the United Nations;
(g) The representatives of non-governmental organizations (NGOs), includ-

ing groups, invited by foundations, youth groups and regional parliamentary groups
and UNFPA;

(h) Officials of the United Nations;
(/) Experts and consultants in the field of population and development invited

by UNFPA;
(/) Other persons invited by UNFPA.
2. The public meetings of the Forum shall be open to representatives of infor-

mation media accredited by the United Nations at its discretion, after consultation
with the Government.

III. RESPONSIBILITIES OF UNFPA

1. Organize the Forum.
2. Issue invitations to the Forum and provide the Government with the list

of participants.
3. Finance travel and related expenses for entitled participants.
4. Finance travel and related expenses for UNFPA officials, as well as ex-

perts and consultants invited by UNFPA referred to in paragraph II (l)(c) above.
5. In accordance with existing United Nations requirements, select, engage

and finance a local contractor and personnel to assist UNFPA in the organization of
the Forum.

6. Organize the registration of participants.
7. Provide a shuttle service to and from the principal hotels and the Forum

premises for the duration of the Forum.

IV. RESPONSIBILITIES OF THE GOVERNMENT

1. The Government shall contribute 1,000,000 guilders towards the costs of
the Forum.

2. The Government shall provide medical facilities adequate for first aid in
emergencies within the Forum area. For serious emergencies, the Government shall
ensure immediate transportation and admission to a hospital.

3. The Government shall furnish such police protection as may be required
to ensure the effective functioning of the Conference in an atmosphere of secu-
rity and tranquillity, free from interference of any kind. While such police services
shall be under the direct supervision and control of a senior officer provided by the
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Government, this officer shall work in close cooperation with a designated senior
official of the United Nations.

V. LIABILITY

1. The Government shall deal with any action, claim or other demand against
the United Nations or its personnel arising from:

(a) Injury to persons or damage to or loss of property in the premises pro-
vided for the Forum;

(6) Injury to persons or damage to or loss of property incurred in using the
transportation provided by the Government for the Forum;

(c) The employment by the Government of local personnel for the Forum.
2. The Government shall indemnify and hold harmless the United Nations

and its officials in respect of any such action, claim or other demand, unless the
Parties agree that such injury or damage was caused due to gross negligence or wil-
ful misconduct on the part of United Nations personnel.

VI. PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations,
adopted by the General Assembly on 13 February 1946 (hereinafter referred to as
the "Convention"), shall be applicable to the Forum. Accordingly, the representa-
tives of States referred to in paragraph II (l)(a) above shall enjoy the privileges
and immunities provided under article IV of the Convention; officials of the United
Nations performing functions in connection with the Forum referred to in para-
graph II (l)(/i) above shall enjoy the privileges and immunities under articles V and
VII of the Convention and experts and consultants referred to in paragraph II (l)(i)
above shall enjoy the privileges and immunities under articles VI and VII of the
Convention.

2. The representatives of States which are not Members of the United Nations
and the representatives referred to in paragraph I (1)(Z>) above shall enjoy immunity
from legal process in respect of words spoken or written and any act performed by
them in connection with their participation in the Forum.

3. The representatives of the specialized agencies of the United Nations re-
ferred to in paragraph I (\)(d) above shall enjoy the privileges and immunities pro-
vided under articles VI and VIII of the Convention on the Privileges and Immunities
of the Specialized Agencies.

4. The participants referred to in paragraph I (l)(c), (e), (/), (g) and (/') above
shall enjoy immunity from legal process in respect of words spoken or written and
any act performed by them in connection with their participation in the Forum.

5. The local contractor and personnel engaged to provide services for the
Forum, under paragraph III (5) above shall enjoy immunity from legal process in
respect of words spoken or written and any act performed by them in connection
with the Forum.

6. The Government shall impose no impediments to the transit to and from
meetings of persons whose presence at the Forum is authorized by UNFPA and shall
grant, without distinction on the ground of nationality, race, sex, religion and po-
litical affiliation, any visas required for such persons promptly and without charge,
provided that the general conditions concerning entry are fulfilled. They shall be
granted facilities for speedy travel.
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7. For the purpose of the Convention on the Privileges and Immunities of the
United Nations, the Forum premises shall be deemed to constitute premises of the
United Nations in the sense of section 3 of the Convention and access thereto shall
be subject to the authority and control of the United Nations. The premises shall be
inviolable for the duration of the Forum, including the preparatory stage and the
winding-up.

8. Without prejudice to their privileges and immunities, it is the duty of all
participants enjoying privileges and immunities to respect the laws and regulations
of the Netherlands. They also have a duty not to interfere in the internal affairs of
the Netherlands.

v u . SETTLEMENT OF DISPUTES

Any dispute concerning the interpretation or implementation of this Agreement,
except for a dispute subject to the appropriate provisions of the Convention or of any
other applicable agreement, shall, unless the Parties otherwise agree, be submitted
to a tribunal of three arbitrators, one of whom shall be appointed by the Secretary-
General of the United Nations, one by the Government, and the third, who shall
be the chairman, by the other two arbitrators. If either Party does not appoint an
arbitrator within three months of the other Party having notified the name of its ar-
bitrator, or if the first two arbitrators do not within three months of the appointment
or nomination of the second of them appoint the chairman, then such arbitrator shall
be nominated by the President of the International Court of Justice at the request of
either party to the dispute.

Except as otherwise agreed by the Parties, the tribunal shall adopt its own rules
of procedures, provide for the reimbursement of its members and the distribution
of expenses between the Parties, and take all decisions by a two-thirds majority.
Its decisions on all questions of procedure and substance shall be final and, even if
rendered in default of one of the Parties, be binding on both of them.

I propose that, upon receipt of your confirmation in writing of the above, this
exchange of letters shall constitute an agreement between the United Nations and
the Kingdom of the Netherlands, which shall enter into force on the date of your
reply and shall remain in force for the duration of the Forum and for such additional
period as is necessary for its preparation and for all matters relating to any of its
provisions to be settled.

(Signed) Nafis SADIK, M.D.
Executive Director

ATTACHMENT

To the Executive Director of the United Nations Population Fund
Dr. Nafis SADIK

220 East 42nd Street, New York, NY 10017, USA
Date: March 1998

Reference: 98/FE/020
Section: DVN/FE

Subject: Programme of Action of the International Conference on Population and
Development

With reference to your letters of 28 November 1997 and 12 January 1998
about the Forum associated with the five-year review of the implementation of
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the Programme of Action of the International Conference on Population and
Development, I am pleased to grant your request and host the Forum in Amsterdam.
Our willingness to host the Forum is a sign of our commitment to the Conference
process.

The Netherlands is also willing to contribute financially to the Forum. However,
we would like to receive a more specific budget proposal before making any finan-
cial commitment.

(Signed) J. P. PRONK
Minister for Development Cooperation

II

LETTER FROM THE PERMANENT REPRESENTATIVE OF THE NETHERLANDS
TO THE UNITED NATIONS

4 February 1999

I have the honour to acknowledge receipt of your letter of today, which reads
as follows:

[See letter I]

In reply to your letter, I hereby confirm, on behalf of the Government of the
Kingdom of the Netherlands, the above and that this exchange of letters shall consti-
tute an Agreement between the United Nations and the Kingdom of the Netherlands,
which shall enter into force on the date of this reply and shall remain in force for the
duration of the Forum and for such additional period as is necessary for its prepara-
tion and for all matters relating to any of its provisions to be settled. The total dura-
tion of this Agreement shall not exceed one year.

(Signed) Peter VAN WALSUM
Ambassador

Permanent Representative
to the United Nations

B. Treaty provisions concerning the legal status
of intergovernmental organizations related to the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE
SPECIALIZED AGENCIES." APPROVED BY THE GENERAL AS-
SEMBLY OF THE UNITED NATIONS ON 21 NOVEMBER 1947

In 1999, no State acceded to the Convention or, if already parties, undertook
by a subsequent notification to apply the provisions of the Convention in respect of
the specialized agencies.

As at 31 December 1999,106 States were parties to the Convention.
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2. INTERNATIONAL LABOUR ORGANIZATION

(a) Cooperation Agreement between the International Labour Organization
and the Inter-Parliamentary Union. Signed at Geneva on 27 May
199929

Whereas the aim of the International Labour Organization (hereinafter referred
to as "ILO") is to achieve social justice through the improvement of conditions of
labour, the protection of workers and the promotion of democratic principles such as
the principle of freedom of association based on tripartite dialogue,

Whereas the purpose of the Inter-Parliamentary Union (hereinafter referred to
as "IPU") is to work for peace and cooperation among peoples and for the firm
establishment of representative institutions based on the respect of fundamental
human rights,

Whereas, the common objectives of ILO and IPU are the pursuance of peace
and democracy by promoting international cooperation in their respective areas of
competence in order to further universal respect for justice, the rule of law, human
rights and fundamental freedoms, and whereas these common goals and objectives
can be effectively advanced through cooperation and joint action,

Now therefore, ILO and IPU, being desirous of cooperating with each other
within the framework of their respective constitutional mandates, have agreed as
follows:

Article I

GENERAL

1.1 ILO recognizes that IPU, as the world organization of national parlia-
ments, by virtue of its character and responsibilities plays an important role in pro-
moting peace, democracy and international cooperation, in furtherance of and in
conformity with the purposes for which ILO was established.

1.2 IPU recognizes the responsibilities and fields of action of ILO under its
Constitution and undertakes to give active support to the activities of ILO, in ac-
cordance with the purposes and principles of the ILO Constitution and with the
policies established by the respective governing bodies of the parties.

1.3 ILO and IPU agree that the strengthening of cooperative relations be-
tween them will facilitate the effective exercise of their mutually complementary
activities and therefore undertake to further those relations through the adoption of
the practical measures set forth in the following provisions of this Agreement.

Article II

CONSULTATIONS AND EXCHANGE OF INFORMATION

2.1 ILO and IPU shall hold consultations on a regular basis in order to ex-
change views on matters of common concern. The date and form of such consulta-
tions shall be agreed between the parties.

2.2 Each organization shall keep the other appropriately informed of devel-
opments in its work and shall arrange for a regular exchange of documents and
publications which may be of mutual interest.
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Article III

MUTUAL REPRESENTATION

3.1 ILO shall be invited to be represented and to participate as an observer at
meetings of the Inter-Parliamentary Conference. ILO may also, whenever appropri-
ate and subject to such conditions as may be agreed upon, be invited to participate
in other meetings of IPU dealing with subjects which fall within the competence,
activities and expertise of ILO.

3.2 IPU shall be invited to participate in meetings of the International Labour
Conference with the status of an official international organization. IPU may also,
whenever appropriate and subject to such conditions as may be agreed upon, be
invited to participate in meetings organized by ILO in which IPU has expressed an
interest.

Article IV

AREAS OF COOPERATION

4.1 In order to achieve effective cooperation and liaison between the two or-
ganizations, each organization shall designate a senior official to follow the progress
of cooperation and to act as a point of contact.

4.2 ILO and IPU shall together explore areas for cooperation and shall offer
appropriate assistance to each other in support of future joint action, particularly
with regard to:

(a) The promotion or ratification of instruments adopted by the International
Labour Conference and their implementation through appropriate national legisla-
tion and regulations; and

(b) The promotion and implementation of fundamental principles and rights
at work, set out in the ILO Constitution and in the Declaration of Philadelphia an-
nexed to it and recalled in the ILO Declaration on Fundamental Principles and Rights
at Work, as an essential factor of parliamentary democracy and development.

4.3 These joint activities may include, but are not limited to, the holding of
joint special meetings or conferences at appropriate intervals on subjects within
the competence of ILO, and of particular relevance and interest to parliaments and
parliamentarians, including follow-up action and implementation of relevant ILO
activities.

4.4 Each organization may ask the other for its assistance in the technical
study of matters which are within the latter's field of competence. Any such re-
quest shall be examined by the other organization, which, within the framework
of its policies, programmes and rules, shall make every effort to give appropriate
assistance in such a manner and along such lines as may be agreed upon by the two
organizations.

4.5 Each organization shall follow its own procedures in authorizing and fi-
nancing the conduct of joint activities.

Article V

ENTRY INTO FORCE, AMENDMENTS AND DURATION

5.1 This Agreement, having previously been approved by both the Governing
Body of ILO and by the Inter-Parliamentary Council, shall enter into force on the
date of its signature by the duly authorized representatives of the Parties.

Ill



5.2 This Agreement may be amended by mutual consent in accordance with
the respective rules and regulations of the Parties. Such arrangements shall enter
into force one month following notification of consent by both Parties.

5.3 Each Party may terminate this Agreement by giving six months' notice
in writing to the other Party.

IN WITNESS WHEREOF, the undersigned, being duly authorized representatives
of ILO and IPU, have signed the present Agreement.

Signed this 27th day of May 1999 at Geneva in two originals each in the English
and French languages, both of which are the original and authentic texts.

For the International Labour For the Inter-Parliamentary Union:
Organization: (Signed) Miguel Angel MARTÍNEZ
(Signed) Juan SOMAVIA President
Director-General of the Inter-Parliamentary Union
of the International Labour Office

(Signed) Anders B. JOHNSSON
Secretary-General

of the Inter-Parliamentary Union

(b) Memorandum of Understanding between the International Labour
Organization and the Pan-American Health Organization to support
Latin America and Caribbean countries in the extension of social
protection in health to excluded populations. Signed at Lima on 24
August 199930

Preamble

Whereas the International Labour Organization (hereinafter referred to as
"ILO"), a specialized agency of the United Nations, is the constitutionally mandated
international organization and competent body to set and deal with international
labour standards and, inter alia, to ensure the extension of social security and medi-
cal care to all,

Whereas the Pan-American Health Organization (hereinafter referred to as
"PAHO"), serves as the regional office of the World Health Organization for the
Americas and the specialized health agency of the inter-American system, inter-
nationally recognized and mandated to promote health and to prevent disease and
contribute to attaining equitable access to quality health services,

Recalling that the heads of State and Government attending the World Summit
for Social Development pledged to ensure a particular focus on and priority atten-
tion to the fight against the worldwide conditions that pose severe threats to the
health, safety, peace, security and well-being of their people,

Considering that the goals and objectives of social development, articulated
at the World Summit for Social Development, require continuous efforts to reduce
and eliminate major sources of social distress and instability for the family and for
society,

Recalling the ILO Declaration on Fundamental Principles and Rights at Work
and its Follow-up, 1998,
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Aware of the strategic objectives of ILO of enhancing the coverage and ef-
fectiveness of social protection for all, as well as strengthening tripartism and social
dialogue,

Aware of the strategic and programme orientation of PAHO for the period
1999-2002 of strengthening and developing health-care systems and services in the
Americas for attaining equitable access to quality and appropriate health care,

Recalling the mandate of the First Summit of the Americas, held at Miami in
December 1994, of supporting member States in their health sector reform efforts,

Considering that the two organizations are committed to support countries of
Latin America and the Caribbean to expand social protection in health to excluded
populations,

The Parties have reached the following understanding:

Section I

PURPOSE AND SCOPE

This Memorandum of Understanding establishes a framework for cooperation
between ILO and PAHO to develop and implement a joint initiative outlining ac-
tivities to promote equitable access to quality and appropriate health care in Latin
America and the Caribbean.

Section II

OBJECTIVES

The objective of the Parties is to design and implement jointly an initiative,
based on a common work plan, to support the countries of Latin America and the
Caribbean to reach the following long-term objectives:

(a) To enable States members of ILO and PAHO in Latin America and the
Caribbean to extend coverage of health-care systems and to develop policies for ex-
tending social protection for health care, particularly in the informal sector, in both
urban and rural areas and among unprotected groups;

(b) To involve all the major stakeholders in the process of policy design, im-
plementation, monitoring and evaluation, in order to gain public support for health
reform policy in the region.

Section III

IMPLEMENTATION

In the implementation of this Memorandum of Understanding, the Parties
shall:

(a) Establish a technical committee composed of officials from the secre-
tariats of both organizations to exchange information and promote and coordinate
activities which the Parties may agree upon;

(¿>) Produce a position paper on the comparative advantages and disadvan-
tages of micro-insurance schemes and other alternative mechanisms for extending
social health insurance; examine, in the framework of the position paper, options
and recommendations to strengthen existing social health insurance structures, as
well as ways to enhance links between micro-insurance schemes and social security
schemes, as appropriate;
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(c) Conduct case studies in the region in the framework of a comprehensive
overview of successful and unsuccessful experiences of micro-insurance in terms of
their contribution to the reduction of exclusion and enhanced access to health serv-
ices and with a view to developing recommendations of best practices;

(d) Carry out a comparative analysis of national policies for health insurance;
this analysis will provide information on institutional causes of, and the magni-
tude of, exclusion from social protection for health care and identify strategies to
overcome these obstacles specifically adapted to the conditions prevailing in Latin
American and the Caribbean;

(e) Jointly organize a regional tripartite meeting on the "Extension of
Social Protection for Health Care to Unprotected People in Latin America and the
Caribbean" in November 1999 in Mexico City; the meeting will bring together all
key stakeholders (workers' and employers' organizations, governmental institu-
tions, including ministries of labour, health and social development, representatives
of social security institutions, local government, non-governmental organizations,
international organizations and selected communities, as well as selected research
institutions and universities); the meeting will formulate an action plan to support
countries in their efforts to extend social protection for health care to the informal
sector and excluded populations;

(/) Develop a tool kit for the use of decision makers in Latin America and
Caribbean countries in implementing policies to extend social protection for health
care, and a support structure for micro-insurance schemes;

(g) Any other activities as the Parties may agree upon.

Section IV

OPERATIONAL ASPECTS

In the framework of this Memorandum of Understanding, the Parties undertake
the following responsibilities:

(a) ILO and PAHO shall jointly bear the costs of the regional meeting planned
for November 1999 in Mexico;

(¿>) ILO and PAHO shall establish joint technical cooperation programmes
with the member countries involving national counterparts;

(c) ILO and PAHO shall coordinate the implementation of such cooperation
programmes with the member countries;

(d) ILO and PAHO shall join their efforts for the mobilization of external
financial and technical resources from the international community to advance this
initiative and shall develop a general framework to promote these efforts;

(e) The initiative of ILO and PAHO should serve as a catalyst for the de-
velopment and implementation of, and financial commitments towards, innovative
approaches for the extension of health insurance, in partnership and consultation
with all key stakeholders;

(/) ILO and PAHO shall share information about proposed development op-
erations to be financed within the resources available from each organization; opera-
tional plans will be endorsed and realized through exchanges of letters in the context
of this Memorandum of Understanding;

(g) ILO and PAHO shall consult and agree on how the activities to be jointly
undertaken should be financed.
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Section V

COLLABORATIVE AGREEMENTS

1. External collaboration

ILO and PAHO may, in accordance with their respective rules and regulations,
collaborate with outside specialized institutions and universities for the following
purposes:

(a) To carry out specific research tasks, in accordance with modalities to be
agreed upon by the Parties;

(¿>) To publish the results of research undertaken in connection with this
Memorandum of Understanding;

(c) To advise on the design and the scientific evaluation of activities to be
carried out in connection with this Memorandum of Understanding.

2. Intellectual property

Research results shall, as far as possible, be published jointly; where this is not
feasible, the Parties agree, after consultation with each other, to permit either organ-
ization to publish any of the results on its own or in collaboration with others, giving
due recognition to the contribution of the other organization. For material published
under joint copyright, each Party shall have the right to adapt the published mate-
rial for its work in other regions or outside the framework of this Memorandum of
Understanding.

Section VI

EVALUATION

ILO and PAHO will jointly evaluate progress in the implementation of this
Memorandum of Understanding at least once every year. The Parties may consider
a specific role for outside research and evaluation bodies for this purpose and may
consider setting up a technical advisory group for this purpose.

Section VII

COOPERATION WITH INTERNATIONAL AND NATIONAL ORGANIZATIONS

1. ILO and PAHO may consult, separately or jointly, with international and na-
tional organizations, as appropriate and in accordance with their respective rules and
regulations, in order to achieve the objectives of the initiative, maximize the efficient
use of resources or acquire additional funding. These may include both public and pri-
vate organizations active in the area of social, economic and health development. The
Parties shall inform each other on their respective contacts in this regard.

2. ILO and PAHO may, in accordance with their respective rules and regula-
tions, explore strategic alliances with other governmental and non-governmental or-
ganizations to implement appropriate strategies for related activities in the region.

Section VIII

CONFLICT RESOLUTION

Any differences in the interpretation or application of this Memorandum of
Understanding shall be resolved by common agreement of the Parties. In the ab-
sence of such agreement, any differences shall be referred to arbitration under a
procedure to be agreed upon by the Parties.
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Section IX

DATE OF ENTRY INTO FORCE, AMENDMENTS AND TERMINATION

1. This Memorandum of Understanding shall enter into force upon its signa-
ture and shall remain in force until revoked by the Parties. After an initial period of
three years, the Parties shall review the Memorandum of Understanding with a view
to its continuation, amendment or termination.

2. This Memorandum of Understanding may be amended by written agree-
ment between the Parties. Such amendments shall specify the effective date of the
modifications.

3. This Memorandum of Understanding may be terminated by either of the
Parties at any time upon giving 90 days' advance notice in writing to the other Party.
However, such termination shall be without prejudice to any commitments made to
third parties before the notice of termination was received.

For and on behalf of the International For and behalf of the Pan-American
Labour Organization: Health Organization:

{Signed) Juan SOMAVIA {Signed) George A. O. ALLEYNE
Director-General Director

3. UNITED NATIONS EDUCATIONAL, SCIENTIFIC
AND CULTURAL ORGANIZATION

Cooperation Agreement between the United Nations Educational, Scientific
and Cultural Organization and the International Criminal Police Orga-
nization—Interpol. Signed at Paris on 5 October 19993'

' Preamble

The International Criminal Police Organization—Interpol (hereinafter referred
to as INTERPOL) and The United Nations Educational, Scientific and Cultural
Organization (hereinafter referred to as UNESCO),

Wishing to coordinate their efforts within the framework of the mission as-
signed to them,

Recognizing that INTERPOL is responsible for ensuring and promoting the
widest possible mutual assistance between all the criminal police authorities within
the limits of the laws existing in the different countries and in the spirit of the
Universal Declaration of Human Rights,

Recognizing that the purpose of UNESCO is to contribute to peace and security
by promoting collaboration among the nations through education, science and cul-
ture in order to further universal respect for justice, for the rule of law and for human
rights and fundamental freedoms,

Recognizing the desirability of UNESCO cooperating with INTERPOL in
combatting, among other things, illicit traffic in cultural property and crime, taking
advantage of new technology, such as cybercrime and child pornography,

Have agreed on the following:
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Article 1

MUTUAL CONSULTATION

1. INTERPOL and UNESCO shall consult regularly on policy issues and
matters of common interest for the purpose of realizing their objectives and coordi-
nating their respective activities.

2. INTERPOL and UNESCO shall exchange information on developments
in any of their fields and projects that are of mutual interest and shall reciprocally
take observations concerning such activities into consideration with a view to pro-
moting effective cooperation.

3. When appropriate, consultation shall be arranged at the required level be-
tween representatives of UNESCO and INTERPOL to agree upon the most effec-
tive way in which to organize particular activities and to optimize the use of their
resources in compliance with their respective mandates.

Article 2

EXCHANGE OF INFORMATION

1. INTERPOL and UNESCO shall combine their efforts to achieve the best
use of all available information relevant to trafficking of cultural properties and
crime, taking advantage of new technology.

2. Subject to such arrangements as may be necessary for the safeguarding of
confidential information, INTERPOL and UNESCO shall ensure full and prompt
exchange of information and documents concerning matters of common interest.

3. Communication of police information by INTERPOL to UNESCO shall
be subject to the internal regulations of INTERPOL. If an item of information com-
municated by INTERPOL to UNESCO is modified or deleted, INTERPOL shall
inform UNESCO so that the latter may keep its own archives up to date. INTERPOL
shall not be liable in the event that the use by UNESCO of an item of information
is prejudicial to an individual's or entity's interests, if INTERPOL has informed
UNESCO that that item of information has been modified or deleted. Police in-
formation communicated by INTERPOL to UNESCO shall be used by UNESCO
exclusively for the purposes of prevention or suppression of transnational ordinary
law crime, with due respect for national laws and international treaties.

4. Communication of information by UNESCO to INTERPOL shall be sub-
ject to the provisions of UNESCO's internal regulations.

Article 3

RECIPROCAL REPRESENTATION

1. Representatives of INTERPOL and representatives of UNESCO shall be
invited to attend meetings convened under their respective auspices and participate,
as observers without vote, in the deliberations thereof, with respect to matters of
mutual interest and competence. Additional arrangements for reciprocal representa-
tion may be made if and when necessary.

2. The Director-General of UNESCO and the Secretary-General of
INTERPOL shall each designate a person to act as a focal point with a view to en-
suring the implementation of the provisions of the present Cooperation Agreement.
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Article 4

TECHNICAL COOPERATION

1. INTERPOL and UNESCO shall, in the interest of their respective activi-
ties, seek and share each other's expertise and experience to optimize the effects of
such activities.

2. UNESCO shall review, at the request of INTERPOL, projects at national,
regional and global levels in order to provide comments and suggestions appropriate
to its domain of expertise.

3. By mutual agreement, UNESCO and INTERPOL shall cooperate in the
development and execution of programmes, projects and activities relating particu-
larly to crimes and offences concerning cultural property and information and com-
munication technologies.

4. Joint activities to be conducted under the present Cooperation Agreement
shall be subject to the approval of individual project documents by both Parties and
shall be monitored under an agreed mechanism.

5. INTERPOL and UNESCO shall cooperate in evaluating such programmes,
projects and activities of common interest, subject to mutual agreement on a case-
by-case basis.

Article 5

PERSONNEL ARRANGEMENTS

Subject to their relevant internal regulations, UNESCO and INTERPOL shall
examine the possibility of organizing the exchange of personnel on a temporary
basis. They will enter into special arrangements, if necessary, for that purpose.

Article 6

ENTRY INTO FORCE, MODIFICATION AND DURATION

1. The present Cooperation Agreement shall enter into force on the date on
which it is signed by the Secretary-General of INTERPOL and the Director-General
of UNESCO, subject to the approval of the INTERPOL Executive Committee and
of the Executive Board of UNESCO.

2. The present Cooperation Agreement may be modified by mutual consent
expressed in writing. It may also be revoked by either Party by giving six months'
notice to the other Party.

IN WITNESS WHEREOF, the Secretary-General of the International Criminal
Police Organization—Interpol and the Director-General of the United Nations
Educational, Scientific and Cultural Organization have signed the present
Cooperation Agreement in duplicate in English and French, both texts being equally
authentic, on the dates appearing under their respective signatures.

For INTERPOL: For UNESCO:

(Signed) R. E. KENDALL (Signed) Fredrico MAYOR
Secretary-General Director-General

5 October 1999 5 October 1999
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4. INTERNATIONAL CIVIL AVIATION ORGANIZATION

Supplementary Agreement between the International Civil Aviation
Organization and the Government of Canada regarding the headquar-
ters of the International Civil Aviation Organization. Signed at Calgary
on28Mayl99932

The International Civil Aviation Organization and the Government of
Canada,

Considering the obligations of the Government of Canada as host State to the
International Civil Aviation Organization (ICAO),

Considering the Headquarters Agreement between the Government of Canada
and the International Civil Aviation Organization signed on 4 and 9 October 1990,

Recalling the desire expressed by the Council, particularly on 12 December
1979, that the Lease for the headquarters premises of the International Civil Aviation
Organization be signed by the Government of Canada,

Desiring to replace the Supplementary Headquarters Agreement signed on 12
and 16 September 1980 in order to reflect the relocation of the International Civil
Aviation Organization's Headquarters on 1 November 1996,

Have agreed as follows:

Article I

LEASE OF I C A O PREMISES

1. The Government of Canada has signed a lease with the owner of La
Maison de l'OACI (hereinafter referred to as "the Lease"), located at 999 University
Street (hereinafter referred to as "the Building"), Montreal, Quebec, Canada, for
the sole purpose of providing reasonable and adequate space for the headquarters
of the International Civil Aviation Organization (hereinafter referred to as "the
Organization").

2. The Government of Canada agrees to rent from the owner and the
Organization agrees to occupy the entire Building for a period of 20 years and one
month, renewable as prescribed in clause 4.4 of the Lease, beginning 1 November
1996, and corresponding to the present needs of the Organization's headquarters.
The Organization shall not make substantial alteration to the surface it occupies
involving, inter alia, major electrical or mechanical systems and base building struc-
tures without the consent of the Government of Canada.

3. The Government of Canada and the Organization agree that the total rental
cost of the Building includes the rent as set out in clause 3 of the Lease, operating
costs as set out in clause 10 of the Lease and property taxes as set out in clause 6 of
the Lease.

4. The Government of Canada shall assume, on a yearly basis, 75 per cent
of the rent and of operating costs and all of the property taxes; the Organization
agrees, on its part, to assume, on a yearly basis, 25 per cent of the rent and of operat-
ing costs to be paid to the Government of Canada. In accordance with article 6 of
the Headquarters Agreement, the Government of Canada shall continue to exempt
the Organization from all direct taxes; however, the Organization shall not claim
exemption from taxes which are, in fact, no more than charges for public utility
services.
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5. The Government of Canada and the Organization shall work in coopera-
tion to ensure that expenses relating to the operation of the Building are kept as low
as possible.

Article II

OBLIGATIONS UNDER THE LEASE

1. Taking into consideration that the said premises are rented solely and
exclusively for the needs of the Organization's headquarters, the Government of
Canada shall, as the lessee, assure that the lessor complies with its obligations as
specified in the Lease or as they may be prescribed in the Civil Code of Quebec, or
under any other laws.

2. Subject to the relevant provisions of the Headquarters Agreement and the
present Agreement, in particular article I, paragraph 4, the Organization shall, as
the lawful occupant of the premises located in the Building, assume the same ob-
ligations and liabilities towards the Government of Canada as the Government of
Canada shall, as the lawful lessee of the said premises, assume towards the lessor
under the Lease or the Civil Code of Quebec or any other law.

3. Notwithstanding any references in this Supplementary Agreement to
the Lease between the Government of Canada and the owner of the premises, the
mutual rights and obligations of the Government of Canada and the Organization
with respect to the headquarters premises shall be governed by this Supplementary
Agreement.

Article III

CONSULTATION

1. Any matter related to the use and management of the Building which may,
in the view of the Organization, affect its interest as the lawful occupant of the
Building shall be subject to consultation between the Parties, with a view to reach-
ing a mutually satisfactory agreement.

2. Without limiting the generality of the foregoing, the matters subject to con-
sultation include sublease by the Government of Canada, security, cleaning stand-
ards, standards for leased accommodation, replacement of building management
and/or contractors, and any matter related to the option to purchase the Building.

Article IV

CONCURRENCE

The following matters shall be subject to the concurrence of the Organization,
which the Organization as the lawful occupant of the Building shall not unreason-
ably withhold:

( 1 ) Estimated capital costs of repair, replacement, maintenance and operation
of the Building and equipment incurred after the first five (5) years other than capital
costs, which will be borne solely by the lessor;

(2) Estimated capital costs of renovation and upgrades of the Building and
equipment at any time except the cost of the atrium extension, which will be borne
by the lessor;

(3) Projected operating costs that would exceed substantially the operating
costs of the previous year.
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Article V

SPACE ALLOCATED TO REPRESENTATIVES AND OTHERS

1. On conditions it may determine consistent with the Lease, the Organization
shall have the right to:

(a) Provide space for occupancy by representatives of the member States on
the Council and representatives of such other States members of the Organization
and other international organizations who are accredited to it; it is understood that
no consular activities shall be carried out in the building;

(b) Provide parking space on the premises to its staff members and to the
representatives mentioned in subparagraph (a) above and to such other persons as
required by the official activities of the Organization;

(c) Make available the conference facilities to:
(i) Other United Nations bodies, intergovernmental and non-governmental

organizations, listed in annex A to this Agreement. All additional ex-
penses incurred by such use shall be borne entirely by the Organization.
The Government of Canada shall be informed in writing pursuant to a
subsidiary arrangement as set out in annex B as soon as possible prior to
holding such meetings;

(ii) Other bodies not covered in (i) above, with the concurrence of Canada,
which shall not be unreasonably withheld. Any income and expenses
related to such use shall be shared between the Parties pursuant to the
above-mentioned subsidiary arrangement. The latter shall also deal with
related matters such as immunities, insurance coverage and security.

2. For the purpose of the activities described in paragraph 1 (c) of this article
and when the facilities are made available to organizations or individuals who do
not enjoy, in Canada, privileges and immunities comparable to those enjoyed by
the Organization, the Organization is deemed to be involved in commercial activi-
ties and to have renounced, with respect to such activities which shall be located
only in the conference block, the immunities referred to in articles 3 and 4 of the
Headquarters Agreement. However, when ICAO makes available conference fa-
cilities to intergovernmental organizations working in the field of civil aviation and
listed in annex A for meetings scheduled to take place in the context of the ICAO
Council or Assembly, such use of conference facilities will be considered related to
the work of ICAO.

Article VI

SECURITY

In consultation with the Government of Canada, the Organization shall pro-
vide on the headquarters premises internal security measures required by the nature,
function and operations of the Organization.

Article VII

PURCHASE OF THE BUILDING

The Government of Canada reserves the right to exercise, at the end of the
term and under the conditions specified in the Lease, the option to purchase the
Building. In the case of exercise of such option, the Government of Canada shall
transfer to the Organization twenty-five per cent (25%) of the ownership in the
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Building corresponding to the pro-rata share of rental instalments actually paid by
the Organization during the twenty (20) year rental period, subject to the obligation
of the Organization to accept such a transfer and to reimburse the Government of
Canada for twenty-five per cent (25%) of the purchase price, as set out in the Lease
as applicable to the exercise of the purchase option. In case the Government of
Canada does not wish to exercise the option for itself, it shall, at the written request
of the Organization, exercise the option and transfer ownership of the Building to
the Organization for its own use during a minimum period of twenty (20) years.
In this case, the Organization shall make payment to the Government of Canada
of the purchase price, as set out in the Lease as applicable to the exercise of the
purchase option and of any cost associated with the transaction itself. In the event
of the Organization purchasing the Building, all the obligations of the Government
of Canada under this Agreement regarding accommodation of the Organization, in
particular those under articles I and II thereof, shall cease, subject to the provisions
of the Headquarters Agreement.

Article VIII

SETTLEMENT OF DISPUTES

Any dispute between the Organization and the Government of Canada con-
cerning the interpretation or application of this Supplementary Agreement shall be
settled in accordance with article 32 of the Headquarters Agreement.

Article IX

COURT ACTIONS

1. Without prejudice to the privileges and immunities of the Organization
as defined in the Headquarters Agreement, the Government of Canada reserves its
right to refer any cause of action, vis-à-vis a third party, related to the Lease or the
premises to the competent courts of Canada.

2. The Organization shall, in such circumstances, facilitate the proper admin-
istration of justice and assist the Government of Canada by providing all relevant
evidence.

Article X

FINAL CLAUSES

1. This Supplementary Agreement may be revised at the request of either
of the Parties, subject to mutual consultation and mutual consent concerning any
amendments. The Organization and the Government of Canada may conclude sup-
plementary agreements amending the provisions of this Supplementary Agreement
so far as this is deemed desirable.

2. This Supplementary Agreement shall enter into force on the date of signa-
ture, but with effect from 1 November 1996. It shall remain in force for a period of
20 years and one month, until 30 November 2016, in accordance with paragraph 2
of article I and thereafter for any period agreed between the Parties.

3. This Supplementary Agreement shall supersede the Supplementary
Agreement signed on 12 and 16 September 1980.

IN WITNESS WHEREOF the respective representatives, being duly authorized
thereto, have signed this Supplementary Agreement.
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DONE in duplicate at Montreal on the 28th day of May 1999, in the English and
French languages, both texts being equally authentic.

For the International Civil Aviation For the Government
Organization: of Canada:

{Signed) R. C. COSTA-PEREIRA (Signed) Ghislaine RICHARD

ANNEXA

List of international organizations

1. Organizations with which agreements have been concluded

United Nations
International Atomic Energy Agency

2. Specialized agencies

Food and Agriculture Organization of the United Nations

International Fund for Agricultural Development

International Labour Organization

International Maritime Organization

International Monetary Fund

International Telecommunication Union

United Nations Educational, Scientific and Cultural Organization

United Nations Industrial Development Organization

Universal Postal Union

World Bank

World Health Organization

World Intellectual Property Organization

World Meteorological Organization

Including the following UN programmes and regional economic commissions:

United Nations programmes
Office of the United Nations Disaster Relief Coordinator
Office of the United Nations High Commissioner for Refugees
United Nations Children's Fund

United Nations Conference on Trade and Development

United Nations Development Programme
United Nations Environment Programme

United Nations Institute for Training and Research

United Nations Relief and Works Agency for Palestine Refugees in the Near East
United Nations University

World Food Programme
Regional economic commissions

Economic and Social Commission for Asia and the Pacific

Economic and Social Commission for Western Asia

Economic Commission for Africa

Economic Commission for Europe

Economic Commission for Latin America and the Caribbean
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3. Intergovernmental organizations
African Civil Aviation Commission

Agency for the Safety of Aerial Navigation in Africa and Madagascar
Arab Civil Aviation Commission
Central American Corporation for Air Navigation Services
Council of Europe
European Civil Aviation Conference
European Economic Community
European Organization for the Safety of Air Navigation
European Space Agency
International Criminal Police Organization—Interpol
International Hydrographie Organization
International Institute for the Unification of Private Law
Interstate Aviation Committee
Latin American Civil Aviation Commission
League of Arab States
Organization of American States
Organization of Central American States
Pan American Institute of Geography and History
World Tourism Organization
World Trade Organization

4. Non-governmental organizations

Aeronautical Radio Inc.

Aerospace Medical Association

Airports Council International
Institute of Air Transport

Institute of International Law

Inter-American Statistical Institute

International Academy of Aviation and Space Medicine

International Aeronautical Federation
International Airline Navigators Council
International Air Safety Association
International Air Transport Association

International Association of Aircraft Brokers and Agents
International Association for the Physical Sciences of the Ocean
International Automobile Federation
International Business Aviation Council

International Chamber of Commerce

International Commission on Illumination
International Coordinating Council of Aerospace industries Associations

International Council of Aircraft Owner and Pilot Associations

International Federation of Air Line Pilots' Associations
International Geographic Union

International Law Association

International Maritime Radio Committee
International Organization for Standardization
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International Statistical Institute

International Touring Alliance

International Transport Workers' Federation

International Union of Aviation Insurers

International Union of Geodesy and Geophysics
International Union of Railways

Société internationale de télécommunications aéronautiques

ANNEXB

28 May 1999
Mr. R. C. Costa Pereira
Secretary-General International Civil Aviation Organization
Suite 12.15
999 University Street
Montreal, Quebec
H3C 5H7

Dear Mr. Costa Pereira:
Pursuant to the Supplementary Headquarters Agreement between the Government of

Canada and the International Civil Aviation Organization (ICAO), signed on 28 May 1999,1
would like to propose the following arrangements setting out the details as to how the process
envisaged by article V (I)(c) (i) and (ii) of the said Agreement will work in practice:

1. As soon as possible before the meetings envisaged in subparagraph (i) are being
held, ICAO shall inform in writing (by fax or otherwise) the official of the Department of
Public Works and Government Services working at the Canadian Mission to ICAO, with a
copy to the regional administrator of the Department.

2. Such communication shall include:

(a) The date(s) and duration of the event;

(b) Its exact location;
(c) The approximate number of participants;

(d) What administrative (support staff and security) measures are envisaged by ICAO
to ensure that all organization aspects will work properly;

(e) A confirmation of sufficient insurance coverage.
3. When the meetings envisaged in subparagraph (ii) are being considered by ICAO,

that is before the conclusion of any contract with a third party, ICAO shall seek in writing
Canada's concurrence by communicating with the above official from the Department of
Public Works and Government Services. The ICAO communication shall cover the same
points as above, if possible; otherwise the information sought in (a) to (e) shall be transmit-
ted to Canada as soon as available. The Canadian response shall be sent back to the Chief,
Conference Services, acting as ICAO representative. Furthermore, the Parties agree to share on
a 50%/50% basis any net income created by the rental activities covered by this subparagraph
(ii) of article V(l)(c).

4. Using the above channel of communication, ICAO shall swiftly inform Canada of
any cancellation, or other change in plans further to a notification pursuant to subparagraph (i)
or to a request for concurrence as per subparagraph (ii).

If you are agreeable to the above, I would appreciate your confirmation in writing. This
letter and your positive reply will then constitute the subsidiary arrangement referred to in
Article V(l)(c)(i) and (ii).

(Signed) Ghislaine RICHARD
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5. WORLD HEALTH ORGANIZATION

(a) Agreement between the World Health Organization and the Universal
Postal Union." Signed at Geneva on 9 February 199934

Preamble

The World Health Organization (hereinafter referred to as WHO) and
The Universal Postal Union (hereinafter referred to as UPU)
Wishing to coordinate their efforts within the framework of the missions as-

signed to them,
Recognizing that WHO is the United Nations specialized agency responsible

for providing information, counsel and assistance in the field of health; promot-
ing cooperation among scientific and professional groups which contribute to the
advancement of health; and advancing work in the prevention and control of the
international spread of diseases,

Recognizing that UPU is the United Nations specialized agency the purpose of
which is to organize and improve the postal services and to promote, in this field,
the safe transport of mail,

Recognizing that the desirability of UPU cooperating, within the field of its
competence, with WHO in promoting, among other things:

(a) The safe transport of infectious substances;
(b) The safe transport of diagnostic specimens;
(c) The development of safer packaging systems at minimum cost;
(d) The development of simple labelling to aid compliance;
(e) The development of training programmes and awareness campaigns to

introduce Recommendations in all countries,
Have agreed on the following:

Article I

MUTUAL CONSULTATION

1. WHO and UPU shall consult as needed on policy issues and matters of
common interest for the purpose of realizing their objectives and coordinating their
respective activities.

2. WHO and UPU shall exchange information on developments in any of
their fields and projects that are of mutual interest and shall reciprocally take ob-
servations concerning such activities into consideration with a view to promoting
effective coordination.

3. When appropriate, consultations shall be arranged at the required level
between representatives of UPU and WHO to agree upon the most effective way in
which to organize particular activities and to optimize the use of their resources in
compliance with their respective mandates.

Article II

EXCHANGE OF INFORMATION

WHO and UPU shall combine their efforts to achieve the best use of all avail-
able information relevant to the transportation of infectious substances using the
postal services.
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Article III

RECIPROCAL REPRESENTATION

1. Appropriate arrangements may be made for the reciprocal representation
at WHO and UPU meetings convened under their respective auspices and which
consider matters in which the other Party has an interest or technical competence.

2. The Director-General of the International Bureau of UPU and the Director-
General of WHO shall appoint a focal point with a view to ensuring the implementa-
tion of the provisions of the present Agreement.

Article IV

TECHNICAL COOPERATION

1. When in the interest of their respective activities, WHO and UPU shall
seek each other's expertise to optimize the effects of such activities.

2. UPU shall endeavour, through its bodies as well as its Postal Security
Action Group, to sensitize the national postal administration to the need to apply
measures to ensure the safe transport of infectious substances.

3. By mutual agreement, UPU and WHO shall associate themselves in the
development and execution of programmes, projects and activities relating particu-
larly to the safe transport of infectious substances through the post.

4. Joint activities to be conducted under the present Agreement shall be sub-
ject to the approval of individual project documents by both Parties and shall be
monitored under and agreed mechanism.

5. WHO and UPU shall cooperate in evaluating such programmes, projects
and activities as have common interest subject to mutual agreement on a case-by-
case basis.

Article V

ENTRY INTO FORCE, MODIFICATION AND DURATION

1. The present Agreement shall enter into force on the date on which it is
signed by the Director-General of WHO and the Director-General of the International
Bureau of UPU, subject to the approval of the UPU Council of Administration and
the World Health Assembly.

2. The Agreement may be modified by mutual consent expressed in writing.
It may also be revoked by either Party by giving six months' notice to the other
Party.

IN WITNESS WHEREOF, the Director-General of the World Health Organization
and the Director-General of the International Bureau of the Universal Postal Union
sign the present Agreement in duplicate, in English and French, both texts being
authentic, on the dates appearing under their respective signatures.

For the World Health Organization: For the Universal Postal Union
(Signed) Dr. Gro Harlem BRUNDTLAND (InternationalBureau):
Director-General (Signed) Thomas E. LEAVEY
9 February 1999 Director-General

9 February 1999
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(6) Basic Agreement between the World Health Organization and the
Government of Belarus for the establishment of technical advisory
cooperative relations. Signed at Geneva on 20 May 199935

The World Health Organization (hereinafter referred to as "the Organization")
and

The Government of Belarus (hereinafter referred to as "the Government"),

Desiring to give effect to the resolutions and decisions of the United Nations
and of the Organization relating to technical advisory cooperation, and to obtain
mutual agreement concerning its purpose and scope as well as the responsibilities
which shall be assumed and the services which shall be provided by the Government
and the Organization,

Declaring that their mutual responsibilities shall be fulfilled in a spirit of
friendly cooperation,

Have agreed as follows:

Article I

ESTABLISHMENT OF TECHNICAL ADVISORY COOPERATION

1. The Organization shall establish technical advisory cooperation with
the Government, subject to budgetary limitation or the availability of the neces-
sary funds. The Government and the Organization shall cooperate in arranging,
on the basis of the requests received from the Government and approved by the
Organization, mutually agreeable plans of operation for the carrying out of the tech-
nical advisory cooperation.

2. Such technical advisory cooperation shall be established in accordance
with the relevant resolutions and decisions of the World Health Assembly, the
Executive Board and other organs of the Organization.

3. Such technical advisory cooperation may consist of:

(a) Making available the services of advisers in order to render advice and
cooperate with the Government or with other partners;

(b) Organizing and conducting seminars, training programmes demonstra-
tion projects, expert working groups and related activities in such places as may be
mutually agreed;

(c) Awarding scholarships and fellowships or making other arrangements
under which candidates nominated by the Government and approved by the
Organization shall study or receive training outside the country;

(d) Preparing and executing pilot projects, tests, experiments or research in
such places as may be mutually agreed upon;

(e) Carrying out any other form of technical advisory cooperation which may
be agreed upon by the Government and the Organization.

4. (a) Advisers who are to render advice to and cooperate with the
Government or with other parties shall be selected by the Organization in consulta-
tion with the Government; they shall be responsible to the Organization.

(¿) In the performance of their duties, the advisers shall act in close con-
sultation with the Government and with persons or bodies so authorized by the

128



Government, and shall comply with instructions from the Government as may be
appropriate to the nature of their duties and the cooperation in view and as may be
mutually agreed upon between the Government and the Organization.

(c) The advisers shall, in the course of their advisory work, make every ef-
fort to instruct any technical staff the Government may associate with them, in their
professional methods, techniques and practices and in the principles on which these
are based.

5. Any technical equipment or supplies which may be furnished by the
Organization shall remain its property unless and until such time as title may
be transferred in accordance with the policies determined by the World Health
Assembly and existing at the date of transfer.

6. The Government shall be responsible for dealing with any claims which
may be brought by third parties against the Organization and its advisers, agents and
employees and shall hold harmless the Organization and its advisers, agents and
employees in case of any claims or liabilities resulting from operations under this
Agreement, except where it is agreed by the Government and the Organization that
such claims or liabilities arise from the gross negligence or wilful misconduct of
such advisers, agents or employees.

Article II

PARTICIPATION OF THE GOVERNMENT IN TECHNICAL ADVISORY
COOPERATION

1. The Government shall do everything in its power to ensure the effective
development of the technical advisory cooperation.

2. The Government and the Organization shall consult together regarding the
publication, as appropriate, of any finding and reports of advisers that may prove of
benefit to other countries and to the Organization.

3. The Government shall actively collaborate with the Organization in the
furnishing and compilation of findings, data, statistics and such other information as
will enable the Organization to analyze and evaluate the results of the programmes
of technical advisory cooperation.

Article III

ADMINISTRATIVE AND FINANCIAL OBLIGATIONS OF THE ORGANIZATION

1. The Organization shall defray, in full or in part, as may be mutually agreed
upon, the costs necessary to technical advisory cooperation which are payable out-
side the country, as follows:

(a) The salaries and subsistence (including duty travel per diem) of the advis-
ers;

(¿>) The costs of transportation of the advisers during their travel to and from
the point of entry into the country;

(c) The cost of any other travel outside the country;

(d) Insurance of the advisers;

(e) Purchase and transport to and from the point of entry into the country of
any equipment or supplies provided by the Organization;
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(/) Any other expenses outside the country approved by the Organization.

2. The Organization shall defray such expenses in local currency as are not
covered the Government pursuant to article IV, paragraph I, of this Agreement.

Article IV

ADMINISTRATIVE AND FINANCIAL OBLIGATIONS OF THE GOVERNMENT

1. The Government shall contribute to the cost of technical advisory coopera-
tion by paying for, or directly furnishing, the following facilities and services:

(a) Local personnel services, technical and administrative, including the nec-
essary local secretarial help, interpreter-translators and related assistance;

(b) The necessary office space and other premises;

(c) Equipment and supplies produced within the country;

(d) Transportation of personnel, supplies and equipment for official purposes
within the country;

(e) Postage and telecommunications for official purposes;

(/) Facilities for receiving medical care and hospitalization by the interna-
tional personnel.

2. The Government shall defray such portion of the expenses to be paid out-
side the country as are not covered by the Organization, and as may be mutually
agreed upon.

3. In appropriate cases the Government shall put at the disposal of the
Organization such labour, equipment, supplies and other services or property as may
be needed for the execution of its work and as may be mutually agreed upon.

Article V

FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Government, insofar as it is not already bound to do so, shall apply to
the Organization, its staff, funds, properties and assets the appropriate provisions of
the Convention on the Privileges and Immunities of the Specialized Agencies.

2. Staff of the Organization, including advisers engaged by it as members
of the staff assigned to carry out the purposes of this Agreement, shall be deemed
to be officials within the meaning of the above Convention. The WHO Programme
Coordinator/Representative appointed to the Government of Belarus shall be af-
forded the treatment provided for under section 21 of the said Convention.

Article VI

1. This Basic Agreement shall enter into force on the date of notification by
the Republic of Belarus to the WHO Director-General on the completion of internal
procedures necessary for its entry into force.

2. This Basic Agreement may be modified by agreement between the
Organization and the Government, each of which shall give full and sympathetic
consideration to any request by the other for such modification.

3. This Basic Agreement may be terminated by either Party upon written no-
tice to the other Party and shall terminate sixty days after receipt of such notice.
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IN WITNESS WHEREOF the undersigned, duly appointed representatives of
the Organization and the Government respectively, have, on behalf of the Parties,
signed the present Agreement on this 20th day of May 1999 in the English and
Russian languages in two copies.

For the World Health Organization: For the Government of Belarus:

{Signed) G. E. ASVALL {Signed) Igor B. ZELENKEVICH

6. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

Basic Cooperation Agreement between the United Nations Industrial
Development Organization and the Government of the Republic of
Ghana. Signed on 2 December 199936

Article X

PRIVILEGES AND IMMUNITIES

1. The Government shall apply to UNIDO, including its organs, its prop-
erty, funds, assets and its officials, including the UNIDO representative in Ghana
and his/her staff in the country, the provisions of the Convention on the Privileges
and Immunities of the United Nations, except that if the Government has acceded
in respect of UNIDO to the Convention on the Privileges and Immunities of the
Specialized Agencies, the Government shall apply the provisions of the latter
Convention, including any annex to that Convention applicable to UNIDO.

2. The UNIDO representative and his/her staff in the country shall be granted
such additional privileges and immunities as may be necessary for the effective
exercise of their official functions. In particular, the UNIDO representative shall
enjoy the same privileges and immunities as the Government accords to diplomatic
envoys in accordance with international law.

3. (a) Except as the Government and UNIDO may otherwise agree in
project documents relating to specific projects, the Government shall grant all per-
sons, other than Government nationals employed locally, performing services on
behalf of UNIDO, who are not covered by paragraphs 1 and 2 above, the same privi-
leges and immunities as are granted to officials under section 18 or 19, respectively,
of the Convention on the Privileges and Immunities of the United Nations or of the
Specialized Agencies, as applicable.

(6) For purposes of the instruments on privileges and immunities referred to
in the preceding parts of this article:

(i) All papers and documents relating to a project in the possession or under
the control of the persons referred to in subparagraph 3 {a) above shall be
deemed to be documents belonging to UNIDO; and

(ii) Equipment, materials and supplies brought into, or purchased, or leased
by those persons within the country for purposes of a project shall be
deemed the property of UNIDO.
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4. The expression "persons performing services" as used in articles X, XI
and XIV of this Agreement includes operational experts, volunteers, consultants and
juridical as well as natural persons and their employees. It includes governmental or
non-governmental organizations or firms which UÑIDO may retain to execute or to
assist in the implementation of UNIDO assistance to a project and their employees.
Nothing in this Agreement shall be construed to limit the privileges, immunities or
facilities conferred upon such organizations or firms or their employees in any other
instrument.

7. INTERNATIONAL ATOMIC ENERGY AGENCY

(a) Exchange of letters constituting an agreement between the International
Atomic Energy Agency and the Federative Republic of Brazil in con-
nection with the Treaty on the Non-Proliferation of Nuclear Weapons
and the Treaty for the Prohibition of Nuclear Weapons in Latin
America and the Caribbean. Signed at Vienna on 31 May and 30 July
1999"

I

LETTER FROM THE INTERNATIONAL ATOMIC ENERGY AGENCY

31 May 1999

Sir,

I have the honour to refer to the decision of the Board of Governors of the
International Atomic Energy Agency of 15 June 1995, which authorized the
Secretariat of the IAEA to confirm, through an exchange of letters with the relevant
States of the Latin American and Caribbean region that, inter alia, the Agreement
between Argentina, Brazil, the Argentine-Brazilian Agency for Accounting and
Control of Nuclear Materials and IAEA for the application of safeguards (herein-
after called "the Quadripartite Agreement") satisfies the requirement of the States
parties under the Treaty on the Non-Proliferation of Nuclear Weapons ("the Non-
Proliferation Treaty") and under the Treaty for the Prohibition of Nuclear Weapons
in Latin America and the Caribbean ("the Treaty of Tlatelolco") to conclude a com-
prehensive Safeguards Agreement.

The Government of the Federative Republic of Brazil ("Brazil") is party to the
Treaty of Tlatelolco and to the Non-Proliferation Treaty, and has accepted an obli-
gation, under both treaties, to sign and bring into force a Safeguard Agreement with
the International Atomic Energy Agency. The Government of Brazil is also party
to the Agreement on the Exclusively Peaceful Utilization of Nuclear Energy ("the
SCCC Agreement"), which serves as a basis for the Quadripartite Agreement.

Against that background, I should like to propose the following:

1. Brazil and IAEA consider that the Quadripartite Agreement satisfies the
obligation of Brazil under article 13 of the Treaty of Tlatelolco and article III of the
Non-Proliferation Treaty.
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2. Brazil and IAEA agree that the safeguards set forth in the Quadripartite
Agreement shall also apply, as regards Brazil, in connection with the Treaty of
Tlatelolco and the Non-Proliferation Treaty.

3. The provisions of the Quadripartite Agreement shall apply as long as
Brazil is party to either the SCCC Agreement, the Treaty of Tlatelolco or the Non-
Proliferation Treaty.

It is the Secretariat's understanding that your Government concurs with the
statements in paragraphs 1 to 3 above. In that case, this letter and your affirmative
reply shall, subject to approval by the Board of Governors of IAEA, constitute an
agreement which shall enter into force on the date of its approval by the Board of
Governors of IAEA.

(Signed) Mohamed ELBARADEI
Director General

II

LETTER FROM THE EMBASSY OF THE FEDERATIVE REPUBLIC
OF BRAZIL IN VIENNA

30 July 1999

Sir,

I have the honour to acknowledge receipt of your note dated 31 May 1999,
which reads as follows:

[See letter I]

2. In response, I have the honour to inform you that the terms of the above-
mentioned letter are acceptable for the Brazilian Government.

(Signed) Sergio DE QUEIROZ DUARTE
Resident Representative

(b) Protocol Additional to the Agreement between the International Atomic
Energy Agency and the Republic of Indonesia for the application of
safeguards in connection with the Treaty on the Non-Proliferation of
Nuclear Weapons. Signed at Vienna on 29 September 199938' *

Whereas the Republic of Indonesia (hereinafter referred to as "Indonesia") and
the International Atomic Energy Agency (hereinafter referred to as "the Agency")
are parties to an Agreement for the Application of Safeguards in Connection with
the Treaty on the Non-Proliferation of Nuclear Weapons (hereinafter referred to as
"the Safeguards Agreement"), which entered into force on 14 July 1980,

Aware of the desire of the international community to further enhance nuclear
non-proliferation by strengthening the effectiveness and improving the efficiency of
the Agency's safeguards system,

Recalling that the Agency must take into account in the implementation of safe-
guards the need to: avoid hampering the economic and technological development
of Indonesia or international cooperation in the field of peaceful nuclear activities;

* Annexes are not published herein.
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respect the health, safety, physical protection and other security provisions in force
and the rights of the individuals; and take every precaution to protect commercial,
technological and industrial secrets as well as other confidential information coming
to its knowledge,

Whereas the frequency and intensity of activities described in this Protocol
shall be kept to the minimum consistent with the objective of strengthening the ef-
fectiveness and improving the efficiency of Agency safeguards,

Now therefore Indonesia and the Agency have agreed as follows:

RELATIONSHIP BETWEEN THE PROTOCOL AND
THE SAFEGUARDS AGREEMENT

Article 1

The provisions of the Safeguards Agreement shall apply to this Protocol to the
extent that they are relevant to and compatible with the provisions of this Protocol.
In case of conflict between the provisions of the Safeguards Agreement and those of
this Protocol, the provisions of this Protocol shall apply.

PROVISION OF INFORMATION

Article 2

(a) Indonesia shall provide the Agency with a declaration containing:

(i) A general description of and information specifying the location of nu-
clear fuel cycle-related research and development activities not involv-
ing nuclear material carried out anywhere that are funded, specifically
authorized or controlled by, or carried out on behalf of Indonesia;

(ii) Information identified by the Agency on the basis of expected gains in
effectiveness or efficiency, and agreed to by Indonesia, on operational
activities of safeguards relevance at facilities and at locations outside
facilities where nuclear material is customarily used;

(iii) A general description of each building on each site, including its use and,
if not apparent from that description, its contents. The description shall
include a map of the site;

(iv) A description of the scale of operations for each location engaged in the
activities specified in annex I to this Protocol;

(v) Information specifying the location, operational status and the estimated
annual production capacity of uranium mines and concentration plants
and thorium concentration plants, and the current annual production of
such mines and concentration plants for Indonesia as a whole. Indonesia
shall provide, upon request by the Agency, the current annual production
of an individual mine or concentration plant. The provision of this infor-
mation does not require detailed nuclear material accountancy;

(vi) Information regarding source material which has not reached the com-
position and purity suitable for fuel fabrication or for being isotopically
enriched, as follows:

a. The quantities, the chemical composition, the use or intended use
of such material, whether in nuclear or non-nuclear use, for each
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location in Indonesia at which the material is present in quantities
exceeding ten metric tons of uranium and/or twenty metric tons of
thorium, and for other locations with quantities of more than one
metric ton, the aggregate for Indonesia as a whole if the aggregate
exceeds ten metric tons of uranium or twenty metric tons of thorium.
The provision of this information does not require detailed nuclear
material accountancy;

b. The quantities, the chemical composition and the destination of each
export out of Indonesia of such material for specifically non-nuclear
purposes in quantities exceeding:

(1) Ten metric tons of uranium, or for successive exports of ura-
nium from Indonesia to the same State, each of less than ten
metric tons, but exceeding a total of ten metric tons for the
year;

(2) Twenty metric tons of thorium, or for successive exports of
thorium from Indonesia to the same State, each of less than
twenty metric tons, but exceeding a total or twenty metric tons
for the year;

c. The quantities, chemical composition, current location and use or
intended use of each import into Indonesia of such material for spe-
cifically non-nuclear purposes in quantities exceeding:

(1) Ten metric tons of uranium, or for successive imports of ura-
nium into Indonesia each of less than ten metric tons, but ex-
ceeding a total often metric tons for the year;

(2) Twenty metric tons of thorium or for successive imports of tho-
rium into Indonesia each of less than twenty metric tons, but
exceeding a total of twenty metric tons for the year,

it being understood that there is no requirement to provide informa-
tion on such material intended for a non-nuclear use once it is in its
non-nuclear end-use form;

(vii) a. Information regarding the quantities, uses and locations of nuclear
material exempted from safeguards pursuant to article 37 of the
Safeguards Agreement;

b. Information regarding the quantities (which may be in the form
of estimates) and uses at each location, of nuclear material ex-
empted from safeguards pursuant to article 36(6) of the Safeguards
Agreement but not yet in a non-nuclear end-use form, in quantities
exceeding those set out in article 37 of the Safeguards Agreement.
The provision of this information does not require detailed nuclear
material accountancy;

(viii) Information regarding the location or further processing of intermedi-
ate or high-level waste containing plutonium, high enriched uranium or
uranium-233 on which safeguards have been terminated pursuant to ar-
ticle 11 of the Safeguards Agreement. For the purpose of this paragraph,
"further processing" does not include repackaging of the waste or its
further conditioning not involving the separation of elements, for storage
or disposal;
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(ix) The following information regarding specified equipment and non-
nuclear material listed in annex II:

a. For each export out of Indonesia of such equipment and material: the
identity, quantity, location of intended use in the receiving State and
date or, as appropriate, expected date, of export;

b. Upon specific request by the Agency, confirmation by Indonesia,
as importing State, of information provided to the Agency by an-
other State concerning the export of such equipment and material to
Indonesia;

(x) General plans for the succeeding ten-year period relevant to the devel-
opment of the nuclear fuel cycle (including planned nuclear fuel cycle-
related research and development activities) when approved by the ap-
propriate authorities in Indonesia.

(b) Indonesia shall make every reasonable effort to provide the Agency with
the following information:

(i) A general description of and information specifying the location of nu-
clear fuel cycle-related research and development activities not involving
nuclear material which are specifically related to enrichment, reprocess-
ing of nuclear fuel or the processing of intermediate or high-level waste
containing plutonium, high-enriched uranium or uranium-233 that are
carried out anywhere in Indonesia but which are not funded, specifically
authorized or controlled by or carried out on behalf of Indonesia. For
the purpose of this paragraph, "processing" of intermediate or high-level
waste does not include repackaging of the waste or its conditioning not
involving the separation of elements, for storage or disposal;

(ii) A general description of activities and the identity of the person or entity
carrying out such activities, at locations identified by the Agency outside
a site which the Agency considers might be functionally related to the
activities of that site. The provision of this information is subject to a
specific request by the Agency. It shall be provided in consultation with
the Agency and in a timely fashion.

(c) Upon request by the Agency, Indonesia shall provide amplifications or
clarifications of any information it has provided under this article, in so far as rel-
evant for the purpose of safeguards.

Article 3

(a) Indonesia shall provide to the Agency the information identified in article
2(<j)(i), (iii), (iv), (v), (vi)a., (vii) and (x) and article 2(¿>)(i) within 180 days of the
entry into force of this Protocol.

(6) Indonesia shall provide to the Agency, by 15 May of each year, updates
of the information referred to in paragraph (a) above for the period covering the
previous calendar year. If there has been no change to the information previously
provided, Indonesia shall so indicate.

(c) Indonesia shall provide to the Agency, by 15 May of each year, the in-
formation identified in article 2(a)(vi)¿. and c. for the period covering the previous
calendar year.
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(d) Indonesia shall provide to the Agency on a quarterly basis the information
identified in article 2(a)(ix)a. This information shall be provided within sixty days
of the end of each quarter.

(e) Indonesia shall provide to the Agency the information identified in arti-
cle 2(a)(viii) 180 days before further processing is carried out and, by 15 May of
each year, information on changes in location for the period covering the previous
calendar year.

(/) Indonesia and the Agency shall agree on the timing and frequency of the
provision of the information identified in article 2(a)(ii).

(g) Indonesia shall provide to the Agency the information in article 2(o)(ix)è.
within sixty days of the Agency's request.

COMPLEMENTARY ACCESS

Article 4

The following shall apply in connection with the implementation of comple-
mentary access under article 5 of this Protocol:

(a) The Agency shall not mechanistically or systematically seek to verify the
information referred to in article 2; however, the Agency shall have access to:

(i) Any location referred to in article 5(a)(i) or (ii) on a selective basis in
order to assure the absence of undeclared nuclear material and activi-
ties;

(ii) Any location referred to in article 5(6) or (c) to resolve a question re-
lating to the correctness and completeness of the information provided
pursuant to article 2 or to resolve an inconsistency relating to that infor-
mation;

(iii) Any location referred to in article 5(a)(iii) to the extent necessary for the
Agency to confirm, for safeguards purposes, Indonesia's declaration of
the decommissioned status of a facility or of a location outside facilities
where nuclear material was customarily used.

(¿>) (i) Except as provided in subparagraph (ii) below, the Agency shall give
Indonesia advance notice of access of at least 24 hours;

(ii) For access to any place on a site that is sought in conjunction with design
information verification visits or ad hoc or routine inspections on that
site, the period of advance notice shall, if the Agency so requests, be at
least two hours but, in exceptional circumstances, it may be less than
two hours.

(c) Advance notice shall be in writing and shall specify the reasons for access
and the activities to be carried out during such access.

(d) In the case of a question or inconsistency, the Agency shall provide
Indonesia with an opportunity to clarify and facilitate the resolution of the question
or inconsistency. Such an opportunity will be provided before a request for access,
unless the Agency considers that delay in access would prejudice the purpose for
which the access is sought. In any event, the Agency shall not draw any conclusions
about the question or inconsistency until Indonesia has been provided with such an
opportunity.

(e) Unless otherwise agreed to by Indonesia, access shall only take place dur-
ing regular working hours.
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(f) Indonesia shall have the right to have Agency inspectors accompanied
during their access by representatives of Indonesia, provided that the inspectors shall
not thereby be delayed or otherwise impeded in the exercise of their functions.

Article 5

Indonesia shall provide the Agency with access to:

(a) (i) Any place on a site;

(ii) Any location identified by Indonesia under article 2(a)(v)-(viii);

(iii) Any decommissioned facility or decommissioned location outside facili-
ties where nuclear material was customarily used;

(¿>) Any location identified by Indonesia under article 2(a)(i), article 2(a)(iv),
article 2(a)(ix)Z». or article 2(Z>), other than those referred to in subparagraph (a)(i)
above, provided that if Indonesia is unable to provide such access, Indonesia shall
make every reasonable effort to satisfy Agency requirements, without delay, through
other means;

(c) Any location specified by the Agency, other than locations referred to
in subparagraphs (a) and (6) above, to carry out location-specific environmental
sampling, provided that if Indonesia is unable to provide such access, Indonesia
shall make every reasonable effort to satisfy Agency requirements, without delay, at
adjacent locations or through other means.

Article 6

When implementing article 5, the Agency may carry out the following activities:

(a) For access in accordance with article 5(a)(i) or (iii): visual observation;
collection of environmental samples; utilization of radiation detection and meas-
urement devices; application of seals and other identifying and tamper indicating
devices specified in Subsidiary Arrangements; and other objective measures which
have been demonstrated to be technically feasible and the use of which has been
agreed by the Board of Governors (hereinafter referred to as "the Board") and fol-
lowing consultations between the Agency and Indonesia;

(b) For access in accordance with article 5(a)(ii): visual observation; item
counting of nuclear material; non-destructive measurements and sampling; utiliza-
tion of radiation detection and measurement devices; examination of records rel-
evant to the quantities, origin and disposition of the material; collection of envi-
ronmental samples; and other objective measures which have been demonstrated
to be technically feasible and the use of which has been agreed by the Board and
following consultations between the Agency and Indonesia;

(c) For access in accordance with article 5(b): visual observation; collec-
tion of environmental samples; utilization of radiation detection and measurement
devices; examination of safeguards-relevant production and shipping records; and
other objective measures which have been demonstrated to bé technically feasible
and the use of which has been agreed by the Board and following consultations
between the Agency and Indonesia;

(d) For access in accordance with article 5(c): collection of environmental
samples and, in the event the results do not resolve the question or inconsistency
at the location specified by the Agency pursuant to article 5(c), utilization at that
location of visual observation, radiation detection and measurement devices and, as
agreed by Indonesia and the Agency, other objective measures.
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Article 7

(a) Upon request by Indonesia, the Agency and Indonesia shall make ar-
rangements for managed access under this Protocol in order to prevent the dissemi-
nation of proliferation-sensitive information, to meet safety or physical protection
requirements or to protect proprietary or commercially sensitive information. Such
arrangements shall not preclude the Agency from conducting activities necessary
to provide credible assurance of the absence of undeclared nuclear material and
activities at the location in question, including the resolution of a question relating
to the correctness and completeness of the information referred to in article 2 or of
an inconsistency relating to that information.

(¿>) Indonesia may, when providing the information referred to in article 2,
inform the Agency of the places at a site or location at which managed access may
be applicable.

(c) Pending the entry into force of any necessary Subsidiary Arrangements,
Indonesia may have recourse to managed access consistent with the provisions of
paragraph (a) above.

Article 8

Nothing in this Protocol shall preclude Indonesia from offering the Agency ac-
cess to locations in addition to those referred to in articles 5 and 9 or from requesting
the Agency to conduct verification activities at a particular location. The Agency
shall, without delay, make every reasonable effort to act upon such a request.

Article 9

Indonesia shall provide the Agency with access to locations specified by the
Agency to carry out wide-area environmental sampling, provided that if Indonesia
is unable to provide such access it shall make every reasonable effort to satisfy
Agency requirements at alternative locations. The Agency shall not seek such access
until the use of wide-area environmental sampling and the procedural arrangements
therefor have been approved by the Board and following consultations between the
Agency and Indonesia.

Article 10

The Agency shall inform Indonesia of:

(a) The activities carried out under this Protocol, including those in respect
of any questions or inconsistencies the Agency had brought to the attention of
Indonesia, within sixty days of the activities being carried out by the Agency;

(¿>) The results of activities in respect of any questions or inconsistencies the
Agency had brought to the attention of Indonesia, as soon as possible but in any case
within thirty days of the results being established by the Agency;

(c) The conclusions it has drawn from its activities under this Protocol. The
conclusions shall be provided annually.

DESIGNATION OF AGENCY INSPECTORS

Article 11

(a) (i) The Director General shall notify Indonesia of the Board's approval of
any Agency official as a safeguards inspector. Unless Indonesia advises
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the Director General of its rejection of such an official as an inspector for
Indonesia within three months of receipt of notification of the Board's
approval, the inspector so notified to Indonesia shall be considered des-
ignated to Indonesia.

(ii) The Director General, acting in response to a request by Indonesia or on
his own initiative, shall immediately inform Indonesia of the withdrawal
of the designation of any official as an inspector for Indonesia.

(b) A notification referred to in paragraph (a) above shall be deemed to be
received by Indonesia seven days after the date of the transmission by registered
mail of the notification by the Agency to Indonesia.

VISAS

Article 12

Indonesia shall, within one month of the receipt of a request therefor, provide
the designated inspector specified in the request with appropriate multiple entry/exit
and/or transit visas, where required, to enable the inspector to enter and remain on
the territory of Indonesia for the purpose of carrying out his/her functions. Any visas
required shall be valid for at least one year and shall be renewed, as required, to
cover the duration of the inspector's designation to Indonesia.

SUBSIDIARY ARRANGEMENTS

Article 13

(a) Where Indonesia or the Agency indicates that it is necessary to specify
in Subsidiary Arrangements how measures laid down in this Protocol are to be
applied, Indonesia and the Agency shall agree on such Subsidiary Arrangements
within ninety days of the entry into force of this Protocol or, where the indication of
the need for such Subsidiary Arrangements is made after the entry into force of this
Protocol, within ninety days of the date of such indication.

(b) Pending the entry into force of any necessary Subsidiary Arrangements,
the Agency shall be entitled to apply the measures laid down in this Protocol.

COMMUNICATIONS SYSTEMS

Article 14

(a) Indonesia shall permit and protect free communications by the Agency
for official purposes between Agency inspectors in Indonesia and Agency head-
quarters and/or regional offices, including attended and unattended transmission of
information generated by Agency containment and/or surveillance or measurement
devices. The Agency shall have, in consultation with Indonesia, the right to make
use of internationally established systems of direct communications, including satel-
lite systems and other forms of telecommunication, not in use in Indonesia. At the
request of Indonesia or the Agency, details of the implementation of this paragraph
with respect to the attended or unattended transmission of information generated by
Agency containment and/or surveillance or measurement devices shall be specified
in the Subsidiary Arrangements.

(b) Communication and transmission of information as provided for in para-
graph (a) above shall take due account of the need to protect proprietary or com-

140



mercially sensitive information or design information which Indonesia regards as
being of particular sensitivity.

PROTECTION OF CONFIDENTIAL INFORMATION

Article 15

(a) The Agency shall maintain a stringent regime to ensure effective protec-
tion against disclosure of commercial, technological and industrial secrets and other
confidential information coming to its knowledge, including such information com-
ing to the Agency's knowledge in the implementation of this Protocol.

(b) The regime referred to in paragraph (a) above shall include, among oth-
ers, provisions relating to:

(i) General principles and associated measures for the handling of confiden-
tial information;

(ii) Conditions of staff employment relating to the protection of confidential
information;

(iii) Procedures in cases of breaches or alleged breaches of confidentiality.

(c) The regime referred to in paragraph (a) above shall be approved and peri-
odically reviewed by the Board.

ANNEXES

Article 16

(a) The annexes to this Protocol shall be an integral part thereof. Except for
the purposes of amendment of the annexes, the term "Protocol" as used in this in-
strument means the Protocol and the annexes together.

(¿>) The list of activities specified in annex I, and the list of equipment and
material specified in annex II, may be amended by the Board upon the advice of an
open-ended working group of experts established by the Board. Any such amend-
ment shall take effect four months after its adoption by the Board.

ENTRY INTO FORCE

Article 17

(a) This Protocol shall enter into force upon signature by the representatives
of Indonesia and the Agency.

(¿>) The Director General shall promptly inform all States members of the
Agency of any declaration of provisional application of, and of the entry into force
of, this Protocol.

DEFINITIONS

Article 18

For the purpose of this Protocol:

(a) "Nuclear fuel cycle-related research and development activities" means
those activities which are specifically related to any process or system development
aspect of any of the following:
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—Conversion of nuclear material,

—Enrichment of nuclear material,

—Nuclear fuel fabrication,

—Reactors,

—Critical facilities,

—Reprocessing of nuclear fuel,

—Processing (not including repackaging or conditioning not involving the sep-
aration of elements, for storage or disposal) of intermediate- or high-level
waste containing plutonium, high-enriched uranium or uranium-233,

but do not include activities related to theoretical or basic scientific research or to
research and development on industrial radioisotope applications, medical, hydro-
logical and agricultural applications, health and environmental effects and improved
maintenance;

(6) "Site" means that area delimited by Indonesia in the relevant design in-
formation for a facility, including a closed-down facility, and in the relevant infor-
mation on a location outside facilities where nuclear material is customarily used,
including a closed-down location outside facilities where nuclear material was cus-
tomarily used (this is limited to locations with hot cells or where activities related to
conversion, enrichment, fuel fabrication or reprocessing were carried out). It shall
also include all installations, co-located with the facility or location, for the provi-
sion or use of essential services, including: hot cells for processing irradiated ma-
terials not containing nuclear material; installations for the treatment, storage and
disposal of waste, and buildings associated with specified activities identified by
Indonesia under article 2(o)(iv) above;

(c) "Decommissioned facility" or "decommissioned location outside facili-
ties" means an installation or location at which residual structures and equipment
essential for its use have been removed or rendered inoperable so that it is not used
to store and can no longer be used to handle, process or utilize nuclear material;

(d) "Close-down facility" or "closed-down location outside facilities" means
an installation or location where operations have been stopped and the nuclear mate-
rial removed but which has not been decommissioned;

(e) "High-enriched uranium" means uranium containing 20 per cent or more
of the isotope uranium-235;

(/) "Location-specific environmental sampling" means the collection of envi-
ronmental samples (e.g., air, water, vegetation, soil, smears) at, and in the immedi-
ate vicinity of, a location specified by the Agency for the purpose of assisting the
Agency in drawing conclusions about the absence of undeclared nuclear material or
nuclear activities at the specified location;

(¿) "Wide-area environmental sampling" means the collection of environ-
mental samples (e.g., air, water, vegetation, soil, smears) at a set of locations speci-
fied by the Agency for the purpose of assisting the Agency in drawing conclusions
about the absence of undeclared nuclear material or nuclear activities over a wide
area;

(h) "Nuclear material" means any source or any special fissionable material
as defined in article XX of the Statute. The term source material shall not be inter-
preted as applying to ore or ore residue. Any determination by the Board under arti-
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ele XX of the Statute of the Agency after the entry into force of this Protocol which
adds to the materials considered to be source material or special fissionable material
shall have effect under this Protocol only upon acceptance by Indonesia;

(i) "Facility" means:

(ii) A reactor, a critical facility, a conversion plant, a fabrication plant, a
reprocessing plant, an isotope separation plant or a separate storage in-
stallation; or

(iii) Any location where nuclear material in amounts greater than one effec-
tive kilogram is customarily used;

(/) "Location outside facilities" means any installation or location, which is
not a facility, where nuclear material is customarily used in amounts of one effective
kilogram or less.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by, re-
spectively, the Government of the Republic of Indonesia and the Board of Governors
of the International Atomic Energy Agency, have signed the Additional Protocol.

DONE at Vienna on this 29th day of September 1999 in duplicate in the English
language.

For the Republic of Indonesia: For the International Atomic Energy

{Signed) R. I. Rhousdy SOERIAATMADJA Agency:
Permanent Representative {Signed) Mohamed ELBARADEI

The Director General

NOTES

1 United Nations, Treaty Series, vol. 1, p. 15, and vol. 90, p. 327 (corrigendum to vol. 1).
2 For the list of those States, see Multilateral Treaties Deposited with the Secretary-

General of the United Nations: Status as at 31 December 2000 (United Nations publication,
Sales No. E.00.V.2).

3 Came into force on 11 February 1999 by signature.
4S/21360andS/22464.
5 Came into force provisionally on 12 February 1999.
6 Came into force on 23 February 1999 by signature.
7 Came into force on 3 May 1999.
8 Came into force on 5 May 1999 by signature.

'Came into force on 7 June 1999 by signature.
10 Came into force on 3 June 1999 by signature.
1 ' Came into force on 8 June 1999 by signature.
12Came into force on 9 June 1999 by signature.
13 Came into force on 10 June 1999 by signature.
14 Came into force on 18 June 1999 by signature.
15 Came into force on 2 July 1999 by signature.

"Came into force on 6 July 1999 by signature.
17 Came into force on 6 March 2001.
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18 C a m e into force on 22 August 1999.

" C a m e into force on 24 August 1999 by signature.
20 Came into force retroactively on 1 January 1999.
21 Came into force on 26 August 1999 by signature.
22 Came into force on 15 October 1999 by signature.
23 Came into force on 17 November 1999 by signature.
24 C a m e into force on 10 February 2000.
25 Came into force on 30 June 1999 by signature.
26 C a m e into force on 4 February 1999 b y signature.

" U n i t e d Nat ions, Treaties Series, vol. 33 , p . 4 3 .
28 For the list of those States, see Multilateral Treaties Deposited with the Secretary-

General of the United Nations (United Nations publication, Sales No . E.00.V.2).
29 C a m e into force on the date o f signature.
30 Came into force on the date of signature.
31 Came into force on 5 October 1999.
32 Came into force on the date of signature.
33 W H O document A52/26 .
34 Came into force on the date of signature.
35 Came into force on 20 May 1999.
36 Not yet in force.
37 Came into force on 20 September 1999.
38 Came into force on the date of signature.
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Chapter III

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. General review of the legal activities of the United Nations

1. DISARMAMENT AND RELATED MATTERS'

(a) Nuclear disarmament and non-proliferation issues

During 1999, differences among Member States persisted in all disarmament
forums—the United Nations Conference on Disarmament, the United Nations Dis-
armament Commission and the First Committee of the General Assembly—con-
cerning issues related to nuclear disarmament.

At the bilateral level, the United States of America and the Russian Federation
continued to reduce their nuclear arsenals on the basis of the START treaties.2 No
new negotiations were begun, although some discussions on START III3 were car-
ried out in the second half of the year.

Preparations for the 2000 Review Conference of the Parties to the Treaty on
the Non-Proliferation of Nuclear Weapons of 19684 continued at the third session
of the Preparatory Committee; however, the Committee was unable to agree on
any substantive recommendations to the Review Conference, and adopted decisions
only on procedural issues.

Regarding IAEA safeguards, as of the end of the year, the 1997 Model Proto-
col Additional to Safeguards Agreements5 had been signed by 45 States, including
four nuclear-weapon States and Cuba, and was in force in eight States.6 The Model
Protocol provides IAEA with the legal authority to implement a more effective safe-
guards system to detect and verify possible non-peaceful nuclear activities in a State
at an early stage.

When the United Nations Special Commission (UNSCOM) suspended, as of
mid-December 1998, its Security Council-mandated activities related to verifying
Iraq's declarations concerning full, final and complete disclosure of its chemical,
biological and missile programmes, the monitoring of Iraq's nuclear weapons pro-
grammes by IAEA also was suspended. The Agency's inability to implement its
mandate in Iraq, under the relevant Security Council resolutions, rendered it unable
to provide any assurances that Iraq was in compliance with its obligations under
those resolutions.

Regarding nuclear terrorism, the General Conference of IAEA, at its forty-third
session, adopted a resolution entitled "Measures against Illicit Trafficking in Nu-
clear Materials and Other Radioactive Sources",7 in which it welcomed the activi-
ties in the fields of prevention, detection and response undertaken by its Secretariat,
and invited all States to participate in the illicit trafficking database programme on
a voluntary basis. The General Assembly, in its resolution 54/110 of 9 December
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1999, decided that the Ad Hoc Committee charged with elaborating a draft interna-
tional convention for the suppression of acts of nuclear terrorism8 should continue
its work and should address the means of further developing a comprehensive legal
framework of conventions dealing with international terrorism.9

Questions related to nuclear safety and radioactive waste continued to be of
concern to a great number of Member States and were the subject of a number of
resolutions of the General Conference of IAEA, e.g., on "The safety of radiation
sources and the security of radiological materials"; "Safety of transport of radioac-
tive materials"; and "The radiological protection of patients".10 The first Review
Meeting of the Contracting Parties to the 1994 Convention on Nuclear Safety" was
held at Vienna in April 1999 and featured presentation of national reports of States
parties on steps and measures they were taking to implement the Convention.

Consideration by the General Assembly

The General Assembly, at its fifty-fourth session, on the recommendation of
the First Committee, took action on 12 draft resolutions dealing with nuclear disar-
mament, adopting them on 1 December 1999.

These resolutions included resolution 54/54 D, entitled "Nuclear disarmament
with a view to the ultimate elimination of nuclear weapons"; resolution 54/54 K,
entitled "Reducing nuclear danger"; resolution 54/52, entitled "Conclusion of ef-
fective international arrangements to assure non-nuclear-weapon States against the
use or threat of use of nuclear weapons"; resolution 54/63, entitled "Comprehen-
sive Nuclear-Test-Ban Treaty";12 resolution 54/54 A entitled "Preservation of and
compliance with the Treaty on the Limitation of Anti-Ballistic Missile Systems";13

resolution 54/54 Q, entitled "Follow-up to the advisory opinion of the International
Court of Justice on the Legality of the Threat or Use of Nuclear Weapons"; and
resolution 54/54 C, entitled "Prohibition of the dumping of radioactive wastes".

(¿>) Biological and chemical weapons conventions

Efforts to strengthen the 1972 Biological Weapons Convention14 through the
elaboration of a protocol on verification and confidence-building measures contin-
ued throughout the year in the framework of the Ad Hoc Group, with all States
parties agreeing that the completion of the work was vital and should be done by
2000.

The Organization for the Prohibition of Chemical Weapons (OPCW) contin-
ued its activities under the 1993 Chemical Weapons Convention,15 the Conference
of States Parties holding its fourth session at The Hague from 28 June to 2 July 1999.
The Conference approved the draft relationship agreement between the United
Nations and OPCW, and also approved model facility agreements for chemical
weapons storage and for chemical weapons production facilities. In July 1999, fol-
lowing the departure of UNSCÔM from Iraq the previous year, the United Nations
team, including OPCW inspectors, closed its laboratory, destroying 250 millilitres
of mustard gas and various chemical weapon agent reference standards.

UNSCOM was unable to carry out its inspection activities in connection with
the proscribed biological, chemical and missile programmes in Iraq, and at the end
of the year the Security Council established a new body, the United Nations Moni-
toring, Verification and Inspection Commission (ÜNMOVIC), to carry out the man-
date entrusted to UNSCOM.
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Consideration by the General Assembly

Resolutions concerning the Biological Weapons Convention (resolution 54/
61), and on the implementation of the Chemical Weapons Convention (resolution
54/54 E) were adopted, on the recommendation of the First Committee, on 1 De-
cember 1999.

(c) Conventional weapons issues

In 1999, a number of United Nations organs continued to be involved in the
question of small arms and light weapons, notably the Security Council, the General
Assembly, the Economic and Social Council and the United Nations Secretariat.
On 17 September 1999, the Security Council adopted resolution 1265 (1999) on
the protection of civilians in armed conflict, and at a ministerial meeting held on 24
September on the question of small arms in the context of the challenges facing the
international community in that regard, the Council, in considering the implemen-
tation of arms embargoes, noted the growing attention paid within the United Na-
tions system to the problems associated with the destabilizing accumulation of small
arms, welcomed the various initiatives to address the issue and called for effective
implementation of arms embargoes imposed by its relevant resolutions.16

The United Nations Register of Conventional Arms and the United Nations
system for the standardized reporting of military expenditures continued to contrib-
ute to building transparency in military matters. However, differences among Mem-
ber States regarding further development of the Register continued to be reflected in
the deliberations of the General Assembly and the Conference on Disarmament.

With respect to anti-personnel mines, the 1997 Mine Ban Convention17 entered
into force on 1 March 1999 after receiving the required number of ratifications.
Subsequently, the First Meeting of States Parties was convened in Maputo, and an
inter-sessional work programme was developed. Also, the States parties to the 1996
Amended Protocol II on Prohibitions or Restrictions on the Use of Mines, Booby
Traps and Other Devices18 held their first annual conference in December.

Consideration by the General Assembly

In 1999, the General Assembly took action, on the recommendation of the First
Committee, on nine draft resolutions and one draft decision. Resolutions adopted by
the Assembly included resolution 54/54 J, entitled "Assistance to States for curb-
ing the illicit traffic in small arms and collecting them"; resolution 54/43, entitled
"Objective information on military matters, including transparency of military ex-
penditures"; resolution 54/54 B, entitled "Implementation of the Convention on
the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel
Mines and on Their Destruction"; and resolution 54/58, entitled "Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects".19

The Assembly also adopted decision 54/419, entitled "Review of the implementa-
tion of the Declaration on the Strengthening of International Security".20

(d) Regional disarmament

During the year, efforts continued towards consolidating the existing nuclear-
weapon-free zones or towards creating a new one. The increasing number of intra-
State conflicts, especially in Africa, underlined the urgent need for measures to curb
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the proliferation of conventional weapons, especially small arms and light weapons,
and to curtail the illicit traffic of such weapons.

The vast majority of States, especially those belonging to nuclear-weapon-free
zones, supported the concept during the debates in the Conference on Disarmament,
the Disarmament Commission, the First Committee of the General Assembly and
the Preparatory Committee for the 2000 Review Conference of the Parties to the
Treaty on Non-Proliferation of Nuclear Weapons. No major developments occurred
with respect to the 1967 Treaty of Tlatelolco21 or the 1996 Treaty of Pelindaba.22

The latter had not received the requisite number of ratifications to enter into force
as of the end of the year. While there was considerable progress in negotiating a
treaty on a Central Asian nuclear-weapon-free-zone, no progress was made on the
proposal for the establishment of a zone in the Middle East. With respect to the
1995 Bangkok Treaty, formally known as the Treaty on the South-East Asia Nuclear
Weapon-Free Zone,23 efforts focused on encouraging the nuclear-weapon States to
adhere to the 1995 Protocol,24 by which they would recognize the nuclear-weapon-
free status of the region. Consultations were held between members of the Asso-
ciation of South-East Asian Nations (ASEAN) and various nuclear-weapon States
regarding the adherence of the latter to the Protocol to the Bangkok Treaty.

As in previous years, the Organization of African Unity (OAU) played the pri-
mary role in addressing the various political disputes and armed conflicts that have
spread throughout the continent. At the thirty-fifth summit of OAU, held in Algiers
in July 1999, member States adopted three decisions related to disarmament: on the
illicit proliferation, circulation and trafficking of small arms and light weapons; on
the First Meeting of States Parties to the 1997 Mine Ban Convention; and on the
United Nations Regional Centre for Peace and Disarmament in Africa.

There were several developments during the year that had an impact on Euro-
pean security. Following the breakdown of the Paris negotiations and the failure to
reach a political solution to the dispute over Kosovo, the 19 members of the North
Atlantic Treaty Organization (NATO) unanimously agreed to undertake air attacks
against Yugoslavia, and the NATO Secretary-General issued an order on 24 March
to launch the attack; this was the first military action undertaken by NATO against
a sovereign State without authorization by the Secretary-General of the United Na-
tions. After 76 days of the air campaign, Yugoslavia agreed to accept the principles
set out in the G-8 foreign ministers' paper of 6 May and the principles set out in the
paper presented to it on 2 June in Belgrade.25 The Security Council on 10 June, by
its resolution 1244 (1999) authorized a civil and security presence in Kosovo, on the
basis of which the Secretary-General established the United Nations Interim Admin-
istration Mission in Kosovo (UNMIK), and "the international security presence with
substantial North Atlantic Treaty participation", known as KFOR, was deployed.

Concerning the 1990 Treaty on Conventional Armed Forces in Europe (CFE
Treaty),26 the Agreement on the Adaptation of the CFE Treaty27 was signed on 18
November at the Istanbul Summit. A CFE Final Act also was signed28 containing a
confirmation by the Russian Federation of its commitment to all provisions of the
Treaty. The Adaptation Agreement updates the 1990 Treaty to create a new, highly
stable transparent set of limitations on conventional forces, and to bring it in line
with the current European security environment.

The Organization for Security and Cooperation in Europe (OSCE) Forum for
Security Cooperation adopted on 16 November in Istanbul the Vienna Document
1999 of the Negotiations on Confidence and Security-Building Measures29 which
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built upon and added to such measures contained in the previous documents on the
subject.30

The European Union (EU) continued through its Joint Action31 to contribute
to combating the destabilizing accumulation and spread of small arms and light
weapons, and to cooperate with the United Nations, NATO and other regional or-
ganizations in promoting transparency, arms control and disarmament and mine
clearance.

Consideration by the General Assembly

A number of resolutions concerning nuclear-weapon-free zones were adopted
by the General Assembly, on the recommendation of the First Committee, during
the fifty-fourth session, notably resolution 54/54 L, entitled "Nuclear-weapon-free
southern hemisphere and adjacent areas" on 1 December. On the same date, the Gen-
eral Assembly adopted several resolutions on regional conventional disarmament,
including resolution 54/54 A, entitled "Regional confidence-building measures: ac-
tivities of the United Nations Standing Advisory Committee on Security Questions
in Central Africa"; resolution 54/59, entitled "Strengthening of security and coop-
eration in the Mediterranean region"; and resolution 54/62, entitled "Maintenance of
international security—stability and development of South-Eastern Europe".

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Membership in the United Nations

During the year, three additional States were admitted as Members of the
United Nations on 14 September 1999:

General Assembly
Stale resolution

Kiribati 54/1

Nauru 54/2
Tonga 54/3

(b) Legal aspects of the peaceful uses of outer space

The Legal Subcommittee of the Committee on the Peaceful Uses of Outer
Space held its thirty-eighth session at the United Nations Office at Vienna from 1 to
5 March 1999.32

Regarding the agenda item entitled "Question of review and possible revision
of the Principles Relevant to the Use of Nuclear Power Sources in Outer Space", the
Legal Subcommittee again suspended its Working Group on the matter, pending the
results of the work of the Scientific and Technical Subcommittee.

The Legal Subcommittee re-established the Working Group on the item enti-
tled "Matters relating to the definition and delimitation of outer space and to the
character and utilization of the geostationary orbit, including consideration of ways
and means to ensure the rational and equitable use of the geostationary orbit without
prejudice to the role of the International Telecommunication Union". The Work-
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ing Group agreed that the Secretariat, in cooperation with ITU, should prepare an
update of the working paper prepared by the Secretariat in cooperation with ITU
entitled "An analysis of the compatibility of the approach contained in the working
paper entitled 'Some considerations concerning the utilization of the geostationary
orbit' with the existing regulatory procedures of the International Telecommunica-
tion Union relating to the use of the geostationary orbit"33 and an update of an earlier
conference room paper34 containing a compendium of relevant sections and/or docu-
ments that would contain further documentation on the geostationary orbit, with a
view to continuing the examination of a working paper submitted by Colombia to
the Legal Subcommittee at the thirty-sixth session.35

Concerning the item entitled "Review of the status of the five international
legal instruments governing outer space",36 the Legal Subcommittee established a
working group on the item and agreed, inter alia, that States should be invited to
consider making a declaration in accordance with paragraph 3 of General Assembly
resolution 2777 (XXVI) of 29 November 1971, thereby binding themselves on a
reciprocal basis to the decisions of the Claims Commission established in the event
of a dispute in terms of the provisions of the Convention on International Liability
for Damage Caused by Space Objects.

With respect to the Third United Nations Conference on the Exploration and
Peaceful Uses of Outer Space (UNISPACE III), the Subcommittee considered, inter
alia, the draft report of UNISPACE HI37 and provided comments38 on the subsec-
tion entitled "International space law" that would be reflected in the text of the draft
report to be considered by the Conference.

The Committee on the Peaceful Uses of Outer Space, at its forty-second ses-
sion, held at the United Nations Office at Vienna from 14 to 16 June 1999, took note
of the report of the Legal Subcommittee on the work of the thirty-eighth session.39

Regarding the future agenda of the Legal Subcommittee, the Committee agreed that
a new item entitled "Review of the concept of the 'launching State' " should be in-
cluded in the agenda of the Legal Subcommittee. Furthermore, the Committee con-
sidered the proposal submitted to the Legal Subcommittee by Germany, on behalf
of Austria, Canada, France, Greece, India, the Netherlands, Sweden and the United
States of America, in a working paper entitled "Revision of the agenda of the Legal
Subcommittee".40 Following discussion of the proposal, the Committee agreed to
adopt a revised agenda structure for the Legal Subcommittee and the agenda for its
thirty-ninth session, in 2000.41

Consideration by the General Assembly

On the recommendation of the Special Political and Decolonization Committee
(Fourth Committee), the General Assembly on 6 December 1999 adopted resolution
54/67, in which it welcomed the new approach taken by the Committee in compos-
ing the agenda of the Legal Subcommittee, and endorsed the recommendation of the
Committee that the Subcommittee, at its thirty-ninth session, taking into account the
concerns of all countries, in particular those of developing countries:

(a) Consider the following as regular agenda items:

(i) General exchange of views;

(ii) Status of the international treaties governing the uses of outer space;

(iii) Information on the activities of international organizations relating to
space law;

152



(iv) Matters relating to the definition and delimitation of outer space and to
the character and utilization of the geostationary orbit, including con-
sideration of ways and means to ensure the rational and equitable use of
the geostationary orbit without prejudice to the role of the International
Telecommunication Union;

(¿») Continue its consideration of review and possible revision of the Princi-
ples Relevant to the Use of Nuclear Power Sources in Outer Space, as a single issue
and item for discussion;

(c) Consider the following in accordance with the work plans adopted by the
Committee:

(i) Review of the status of the five international legal instruments governing
outer space;

(ii) Review of the concept of the "launching State".
In its resolution 54/68 of 6 December 1999, the General Assembly took note

of the report of UNISPACE III,42 which was held at Vienna in July 1999, and called
upon all concerned to implement the recommendations contained in the report. The
General Assembly furthermore endorsed the resolution entitled "The Space Mil-
lennium: Vienna Declaration on Space and Human Development",43 and urged the
effective implementation of the Declaration.

(c) Comprehensive review of the whole question of peacekeeping
operations in all their aspects

The General Assembly, in its resolution 54/81 of 6 December 1999, adopted on
the recommendation of the Special Political and Decolonization Committee (Fourth
Committee), welcomed the report of the Special Committee on Peacekeeping Op-
erations,44 and endorsed the proposals, recommendations and conclusions of the
Special Committee, contained in paragraphs 43 to 130 of its report. The Assembly
further reiterated that those Member States that would become personnel contribu-
tors to United Nations peacekeeping operations in years to come or that would par-
ticipate in the future in the Special Committee for three consecutive years as observ-
ers shall, upon request in writing to the Chairman of the Special Committee, become
members at the following session of the Special Committee.

3. ENVIRONMENTAL, ECONOMIC, SOCIAL, HUMANITARIAN
AND CULTURAL QUESTIONS

(a) Environmental questions

Twentieth session of the Governing Council of the United Nations
Environment Programme45

The Governing Council held its twentieth session at the headquarters of the
United Nations Environment Programme at Nairobi, from 1 to 5 February 1999.
During the session the Council adopted a number of decisions, notably decision
20/3, in which it took note with appreciation of the progress made in the further
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implementation of the Programme for the Development and Periodic Review of En-
vironmental Law for the 1990s,4" including the recently concluded study on dispute
avoidance and dispute settlement in international environmental law.47 In decision
20/4, the Governing Council requested the Executive Director, in consultation with
Governments and relevant international organizations, to seek appropriate ways of
building capacity in and enhancing access to environmental information, public par-
ticipation in decision-making and access to justice in environmental matters, and
also requested the Executive Director to study, in that regard, various models of
national legislation, policies and guidelines. In its decision 20/5, the Council took
note of the recommendations of the Joint Advisory Committee of UNEP and the
International Referral System for Sources of Environmental Information (INFO-
TERRA) on the reform of the global environmental information exchange network,
as contained in the Washington Statement of the Advisory Committee,48 and also
noted the new role of INFOTERRA as the UNEP global advocate of the public-
right-to-know principle, to be carried out through a new structure governing the
future operations of INFOTERRA.

Moreover, in its decision 20/9, the UNEP Governing Council requested the
Executive Director to continue efforts to fulfil the ten commitments made by the
United Nations Environment Programme at the Fourth World Conference on Women
as its contribution to meet the global priorities for the advancement of women by 2000,
and to carry out more activities in the programme of work targeted at women, and
also requested the Executive Director to strengthen efforts to assist Governments in
empowering women to participate in the decision-making process on environmental
matters and in providing them with information on the environment.

Consideration by the General Assembly

At its fifty-fourth session, the General Assembly, on the recommendation of
the Second Committee, adopted a number of resolutions and decisions in the area
of the environment, on 22 December 1999, notably resolution 54/216, concerning
the report of the Governing Council of UNEP, in which the Assembly welcomed
the report of the Governing Council on its twentieth session, and also welcomed the
progress in the negotiation of an international legally binding instrument for imple-
menting international action on certain persistent organic pollutants with a view to
its earlier conclusion. And in its resolution 54/218, entitled "Implementation of and
follow-up to the outcome of the United Nations Conference on Environment and
Development and the nineteenth special session of the General Assembly", the As-
sembly stressed the need to accelerate the full implementation of Agenda 2149 and
the Programme for the Further Implementation of Agenda 21.50

Furthermore, in its resolution 54/221, the General Assembly took note of the
results of the fourth meeting of the Conference of the Parties to the 1992 Con-
vention on Biologicl Diversity,51 and recognized the importance of the adoption
of a protocol on biosafety at the resumed session of the first extraordinary meeting
of the Conference of the Parties, to be held in January 2000. The Assembly also
welcomed decision IV/15, adopted by the Conference of the Parties at its fourth
meeting, stressing the need to ensure consistency in implementing the Convention
on Biological Diversity and World Trade Organization agreements, including the
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPs Agree-
ment),52 with a view to promoting increased mutual supportiveness and integration
of biological diversity concerns and the protection of intellectual property rights. In
its resolution 54/222, the Assembly encouraged Member States that had not ratified
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or acceded to the 1997 Kyoto Protocol" to the 1992 United Nations Framework
Convention on Climate Change54 to do so with a view to bringing it into force. Fur-
thermore, by its resolution 54/223, the General Assembly welcomed the convening,
in November 1999, of the third session of the Conference of the Parties to the 1994
United Nations Convention to Combat Desertification in those Countries Experienc-
ing Serious Drought and/or Desertification, particularly in Africa.55

(b) Population and development

The General Assembly, by its decision 54/445 of 22 December 1999, adopted
on the recommendation of the Second Committee, took note of the report of the
Secretary-General on the twenty-first special session of the General Assembly for
an overall review and appraisal of the implementation of the Programme of Action
of the International Conference on Population and Development.56

(c) Economic issues

During the fifty-fourth session, the General Assembly, on 22 December 1999,
on the recommendation of the Second Committee, adopted a number of resolutions
and decisions concerning economic issues, notably resolution 54/197, in which it
took note with appreciation of the report of the Secretary-General concerning a sta-
ble international financial system57 and the note by the United Nations Conference
on Trade and Development58 on the financial crisis and its impact on growth and
development, especially in the developing countries, the report of the Task Force
of the Executive Committee on Economic and Social Affairs of the United Na-
tions Secretariat entitled "Towards a new international financial architecture", " the
World Economic and Social Survey, 199960 and the Trade and Development Re-
port, 1999.61 In its resolution 54/198, the General Assembly took note of the report
of the Secretary-General on international trade and development,62 and recognized
the importance of the expansion of international trade as an engine of growth and
development and, in that context, the need for expeditious and complete integra-
tion of developing countries and countries with economies in transition into the
international trading system, in full cognizance of the opportunities and challenges
of globalization and liberalization and taking into account the circumstances of in-
dividual countries, in particular the trade interests and development needs of devel-
oping countries. And in its resolution 54/200, the Assembly took note of the report
of the Secretary-General on unilateral economic measures as a means of political
and economic coercion against developing countries,63 and urged the international
community to adopt urgent and effective measures to eliminate the use of unilateral
coercive economic measures against developing countries that were not authorized
by relevant organs of the United Nations or were inconsistent with the principles of
international law as set forth in the Charter of the United Nations and that contra-
vened the basic principles of the multilateral trading system.

Regarding the issue of enhancing international cooperation towards a durable
solution to the external debt problem of developing countries, the General Assem-
bly, on the same date, adopted resolution 54/202, in which it took note of the report
of the Secretary-General on recent developments in the debt situation of develop-
ing countries,64 and recognized that effective, equitable, development-oriented and
durable solutions to external debt and debt-service burdens of developing countries
could contribute substantially to the strengthening of the global economy and to the
efforts of developing countries to achieve sustained economic growth and sustain-
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able development, in accordance with the relevant General Assembly resolutions
and the outcomes of recent United Nations conferences. By the same resolution, the
Assembly also recognized that the Cologne debt initiative and the recent decisions
of the World Bank and the International Monetary Fund on the enhanced Heavily
Indebted Poor Countries Debt Initiative contributed to achieving durable solutions to
the external debt and debt-service burdens of the heavily indebted poor developing
countries. The Assembly further reiterated the call for industrialized countries that
had not yet contributed to the Enhanced Structural Adjustment Facility (renamed
Poverty Reduction and Growth Facility) and the Heavily Indebted Poor Countries
Trust Fund to come forward immediately with their contribution.

Concerning the implementation of the commitments and policies agreed upon
in the Declaration on International Economic Cooperation, in particular the Revi-
talization of Economic Growth and Development of the Developing Countries, and
implementation of the International Development Strategy for the Fourth United
Nations Development Decadej the General Assembly, also on 22 December 1999,
adopted resolution 54/206, in which it took note of the report of the Secretary-
General on the topic.65 In the same resolution, the Assembly recognized the efforts
made to implement the Declaration on International Economic Cooperation, in par-
ticular the Revitalization of Economic Growth and Development of the Developing
Countries, and the International Development Strategy for the Fourth United Na-
tions Development Decade in the 1990s, and stressed the need to strengthen such
actions in collaboration with, inter alia, efforts taken in the context of the United
Nations New Agenda for the Development of Africa in the 1990s66 and its imple-
menting arm, the United Nations System-wide Special Initiative on Africa, and the
Programme of Action for the Least Developed Countries for the 1990s.67 And in its
resolution 54/226 of the same date, the General Assembly endorsed the report of the
High-level Committee on the Review of Technical Cooperation among Develop-
ing Countries on its eleventh session68 and the decisions adopted by the High-level
Committee at that session.69

By its decision 54/449 of 22 December 1999, the General Assembly adopted
the United Nations Guidelines for Consumer Protection (as expanded in 1999), the
text of which follows:

United Nations Guidelines for Consumer Protection (as expanded in 1999)

I. OBJECTIVES

1. Taking into account the interests and needs of consumers in all countries, particu-
larly those in developing countries, recognizing that consumers often face imbalances in eco-
nomic terms, educational levels and bargaining power, and bearing in mind that consumers
should have the right of access to non-hazardous products, as well as the right to promote just,
equitable and sustainable economic and social development and environmental protection,
these guidelines for consumer protection have the following objectives:

(a) To assist countries in achieving or maintaining adequate protection for their popula-
tion as consumers;

(é) To facilitate production and distribution patterns responsive to the needs and
desires of consumers;

(c) To encourage high levels of ethical conduct for those engaged in the production and
distribution of goods and services to consumers;

(d) To assist countries in curbing abusive business practices by all enterprises at the
national and international levels which adversely affect consumers;

156



(e) To facilitate the development of independent consumer groups;
(/) To further international cooperation in the field of consumer protection;
(g) To encourage the development of market conditions which provide consumers with

greater choice at lower prices;
(h) To promote sustainable consumption.

II. GENERAL PRINCIPLES

2. Governments should develop or maintain a strong consumer protection policy, taking
into account the guidelines set out below and relevant international agreements. In so doing,
each Government should set its own priorities for the protection of consumers in accordance
with the economic, social and environmental circumstances of the country and the needs of its
population, bearing in mind the costs and benefits of proposed measures.

3. The legitimate needs which the guidelines are intended to meet are the following:

(a) The protection of consumers from hazards to their health and safety;

(i) The promotion and protection of the economic interests of consumers;
(c) Access of consumers to adequate information to enable them to make informed

choices according to individual wishes and needs;
(d) Consumer education, including education on the environmental, social and eco-

nomic impacts of consumer choice;
(e) Availability of effective consumer redress;

(J) Freedom to form consumer and other relevant groups or organizations and the
opportunity of such organizations to present their views in decision-making processes affect-
ing them;

(¿) The promotion of sustainable consumption patterns.
4. Unsustainable patterns of production and consumption, particularly in industrial-

ized countries, are the major cause of the continued deterioration of the global environment.
All countries should strive to promote sustainable consumption patterns; developed countries
should take the lead in achieving sustainable consumption patterns; developing countries
should seek to achieve sustainable consumption patterns in their development process, having
due regard to the principle of common but differentiated responsibilities. The special situation
and needs of developing countries in this regard should be fully taken into account.

5. Policies for promoting sustainable consumption should take into account the goals of
eradicating poverty, satisfying the basic human needs of all members of society and reducing
inequality within and between countries.

6. Governments should provide or maintain adequate infrastructure to develop, imple-
ment and monitor consumer protection policies. Special care should be taken to ensure that
measures for consumer protection are implemented for the benefit of all sectors of the popula-
tion, particularly the rural population and people living in poverty.

7. All enterprises should obey the relevant laws and regulations of the countries in
which they do business. They should also conform to the appropriate provisions of interna-
tional standards for consumer protection to which the competent authorities of the country
in question have agreed. (Hereinafter, references to international standards in the guidelines
should be viewed in the context of the present paragraph.)

8. The potential positive role of universities and public and private enterprises in
research should be considered when developing consumer protection policies.

III. GUIDELINES

9. The following guidelines should apply both to home-produced goods and services
and to imports.

10. In applying any procedures or regulations for consumer protection, due regard
should be given to ensuring that they do not become barriers to international trade and that
they are consistent with international trade obligations.
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A. Physical safety

11. Governments should adopt or encourage the adoption of appropriate measures,
including legal systems, safety regulations, national or international standards, voluntary
standards and the maintenance of safety records to ensure that products are safe for either
intended or normally foreseeable use.

12. Appropriate policies should ensure that goods produced by manufacturers are safe
for either intended or normally foreseeable use. Those responsible for bringing goods to the
market, in particular suppliers, exporters, importers, retailers and the like (hereinafter referred
to as "distributors"), should ensure that while in their care these goods are not rendered unsafe
through improper handling or storage and that while in their care they do not become hazard-
ous through improper handling or storage. Consumers should be instructed in the proper use
of goods and should be informed of the risks involved in intended or normally foreseeable use.
Vital safety information should be conveyed to consumers by internationally understandable
symbols wherever possible.

13. Appropriate policies should ensure that if manufacturers or distributors become
aware of unforeseen hazards after products are placed on the market, they should notify the
relevant authorities and, as appropriate, the public without delay. Governments should also
consider ways of ensuring that consumers are properly informed of such hazards.

14. Governments should, where appropriate, adopt policies under which, if a product is
found to be seriously defective and/or to constitute a substantial and severe hazard even when
properly used, manufacturers and/or distributors should recall it and replace or modify it, or
substitute another product for it; if it is not possible to do this within a reasonable period of
time, the consumer should be adequately compensated.

B. Promotion and protection of consumers ' economic interests

15. Government policies should seek to enable consumers to obtain optimum benefit
from their economic resources. They should also seek to achieve the goals of satisfactory
production and performance standards, adequate distribution methods, fair business practices,
informative marketing and effective protection against practices which could adversely affect
the economic interests of consumers and the exercise of choice in the market place.

16. Governments should intensify their efforts to prevent practices which are damaging
to the economic interests of consumers through ensuring that manufacturers, distributors and
others involved in the provision of goods and services adhere to established laws and manda-
tory standards. Consumer organizations should be encouraged to monitor adverse practices,
such as the adulteration of foods, false or misleading claims in marketing and service frauds.

17. Governments should develop, strengthen or maintain, as the case may be, measures
relating to the control of restrictive and other abusive business practices which may be harmful
to consumers, including means for the enforcement of such measures. In this connection, Gov-
ernments should be guided by their commitment to the Set of Multilaterally Agreed Equitable
Principles and Rules for the Control of Restrictive Business Practices adopted by the General
Assembly in its resolution 35/63 of 5 December 1980.

18. Governments should adopt or maintain policies that make clear the responsibility
of the producer to ensure that goods meet reasonable demands of durability, utility and reli-
ability, and are suited to the purpose for which they are intended, and that the seller should see
that these requirements are met. Similar policies should apply to the provision of services.

19. Governments should encourage fair and effective competition in order to provide
consumers with the greatest range of choice among products and services at the lowest cost.

20. Governments should, where appropriate, see to it that manufacturers and/or retail-
ers ensure adequate availability of reliable after-sales service and spare parts.

21. Consumers should be protected from such contractual abuses as one-sided standard
contracts, exclusion of essential rights in contracts and unconscionable conditions of credit
by sellers.
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22. Promotional marketing and sales practices should be guided by the principle of fair
treatment of consumers and should meet legal requirements. This requires the provision of the
information necessary to enable consumers to take informed and independent decisions, as
well as measures to ensure that the information provided is accurate.

23. Governments should encourage all concerned to participate in the free flow of accu-
rate information on all aspects of consumer products.

24. Consumer access to accurate information about the environmental impact of
products and services should be encouraged through such means as product profiles, envi-
ronmental reports by industry, information centres for consumers, voluntary and transparent
eco-labelling programmes and product information hotlines.

25. Governments, in close collaboration with manufacturers, distributors and consumer
organizations, should take measures regarding misleading environmental claims or informa-
tion in advertising and other marketing activities. The development of appropriate advertising
codes and standards for the regulation and verification of environmental claims should be
encouraged.

26. Governments should, within their own national context, encourage the formula-
tion and implementation by business, in cooperation with consumer organizations, of codes
of marketing and other business practices to ensure adequate consumer protection. Voluntary
agreements may also be established jointly by business, consumer organizations and other
interested parties. These codes should receive adequate publicity.

27. Governments should regularly review legislation pertaining to weights and meas-
ures and assess the adequacy of the machinery for its enforcement.

C. Standards for the safety and quality of consumer goods and services

28. Governments should, as appropriate, formulate or promote the elaboration and
implementation of standards, voluntary and other, at the national and international levels for
the safety and quality of goods and services and give them appropriate publicity. National
standards and regulations for product safety and quality should be reviewed from time to time,
in order to ensure that they conform, where possible, to generally accepted international stand-
ards.

29. Where a standard lower than the generally accepted international standard is being
applied because of local economic conditions, every effort should be made to raise that stand-
ard as soon as possible.

30. Governments should encourage and ensure the availability of facilities to test and
certify the safety, quality and performance of essential consumer goods and services.

D. Distribution facilities for esssential consumer goods and services

31. Governments should, where appropriate, consider:

(a) Adopting or maintaining policies to ensure the efficient distribution of goods and
services to consumers; where appropriate, specific policies should be considered to ensure the
distribution of essential goods and services where this distribution is endangered, as could be
the case particularly in rural areas. Such policies could include assistance for the creation of
adequate storage and retail facilities in rural centres, incentives for consumer self-help and
better control of the conditions under which essential goods and services are provided in rural
areas;

(b) Encouraging the establishment of consumer cooperatives and related trading activi-
ties, as well as information about them, especially in rural areas.

E. Measures enabling consumers to obtain redress

32. Governments should establish or maintain legal and/or administrative measures to
enable consumers or, as appropriate, relevant organizations to obtain redress through formal
or informal procedures that are expeditious, fair, inexpensive and accessible. Such procedures
should take particular account of the needs of low-income consumers.
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33. Governments should encourage all enterprises to resolve consumer disputes in a
fair, expeditious and informal manner, and to establish voluntary mechanisms, including advi-
sory services and informal complaints procedures, which can provide assistance to consumers.

34. Information on available redress and other dispute-resolving procedures should be
made available to consumers.

F. Education and information programmes

35. Governments should develop or encourage the development of general consumer
education and information programmes, including information on the environmental impacts
of consumer choices and behaviour and the possible implications, including benefits and costs,
of changes in consumption, bearing in mind the cultural traditions of the people concerned.
The aim of such programmes should be to enable people to act as discriminating consumers,
capable of making an informed choice of goods and services, and conscious of their rights and
responsibilities. In developing such programmes, special attention should be given to the needs
of disadvantaged consumers, in both rural and urban areas, including low-income consumers
and those with low or non-existent literacy levels. Consumer groups, business and other rel-
evant organizations of civil society should be involved in these educational efforts.

36. Consumer education should, where appropriate, become an integral part of the
basic curriculum of the educational system, preferably as a component of existing subjects.

37. Consumer education and information programmes should cover such important
aspects of consumer protection as the following:

(a) Health, nutrition, prevention of food-borne diseases and food adulteration;

(b) Product hazards;

(c) Product labelling;

(d) Relevant legislation, how to obtain redress, and agencies and organizations for con-
sumer protection;

(e) Information on weights and measures, prices, quality, credit conditions and avail-
ability of basic necessities;

(/) Environmental protection;
(g) Efficient use of materials, energy and water.

38. Governments should encourage consumer organizations and other interested
groups, including the media, to undertake education and information programmes, includ-
ing on the environmental impacts of consumption patterns and on the possible implications,
including benefits and costs, of changes in consumption, particularly for the benefit of low-
income consumer groups in rural and urban areas.

39. Business should, where appropriate, undertake or participate in factual and relevant
consumer education and information programmes.

40. Bearing in mind the need to reach rural consumers and illiterate consumers, Gov-
ernments should, as appropriate, develop or encourage the development of consumer informa-
tion programmes in the mass media.

41. Governments should organize or encourage training programmes for educators,
mass media professionals and consumer advisers, to enable them to participate in carrying out
consumer information and education programmes.

G. Promotion of sustainable consumption

42. Sustainable consumption includes meeting the needs of present and future gen-
erations for goods and services in ways that are economically, socially and environmentally
sustainable.

43. Responsibility for sustainable consumption is shared by all members and organiza-
tions of society, with informed consumers, Government, business, labour organizations, and
consumer and environmental organizations playing particularly important roles. Informed
consumers, have an essential role in promoting consumption that is environmentally,
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economically and socially sustainable, including through the effects of their choices on
producers. Governments should promote the development and implementation of policies
for sustainable consumption and the integration of those policies with other public policies.
Government policy-making should be conducted in consultation with business, consumer and
environmental organizations, and other concerned groups. Business has a responsibility for
promoting sustainable consumption through the design, production and distribution of goods
and services. Consumer and environmental organizations have a responsibility for promoting
public participation and debate on sustainable consumption, for informing consumers, and for
working with Government and business towards sustainable consumption.

44. Governments, in partnership with business and relevant organizations of civil soci-
ety, should develop and implement strategies that promote sustainable consumption through
a mix of policies that could include regulations; economic and social instruments; sectoral
policies in such areas as land use, transport, energy and housing; information programmes
to raise awareness of the impact of consumption patterns; removal of subsidies that promote
unsustainable patterns of consumption and production; and promotion of sector-specific
environmental-management best practices.

45. Governments should encourage the design, development and use of products
and services that are safe and energy and resource efficient, considering their full life-cycle
impacts. Governments should encourage recycling programmes that encourage consumers to
both recycle wastes and purchase recycled products.

46. Governments should promote the development and use of national and interna-
tional environmental health and safety standards for products and services; such standards
should not result in disguised barriers to trade.

47. Governments should encourage impartial environmental testing of products.

48. Governments should safely manage environmentally harmful uses of substances
and encourage the development of environmentally sound alternatives for such uses. New
potentially hazardous substances should be evaluated on a scientific basis for their long-term
environmental impact prior to distribution.

49. Governments should promote awareness of the health-related benefits of sustain-
able consumption and production patterns, bearing in mind both direct effects on individual
health and collective effects through environmental protection.

50. Governments, in partnership with the private sector and other relevant organiza-
tions, should encourage the transformation of unsustainable consumption patterns through the
development and use of new environmentally sound products and services and new technolo-
gies, including information and communication technologies, that can meet consumer needs
while reducing pollution and depletion of natural resources.

51. Governments are encouraged to create or strengthen effective regulatory mecha-
nisms for the protection of consumers, including aspects of sustainable consumption.

52. Governments should consider a range of economic instruments, such as fiscal
instruments and internalization of environmental costs, to promote sustainable consumption,
taking into account social needs, the need for disincentives for unsustainable practices and
incentives for more sustainable practices, while avoiding potential negative effects for market
access, in particular for developing countries.

53. Governments, in cooperation with business and other relevant groups, should
develop indicators, methodologies and databases for measuring progress towards sustainable
consumption at all levels. This information should be publicly available.

54. Governments and international agencies should take the lead in introducing sus-
tainable practices in their own operations, in particular through their procurement policies.
Government procurement, as appropriate, should encourage development and use of environ-
mentally sound products and services.

55. Governments and other relevant organizations should promote research on con-
sumer behaviour related to environmental damage in order to identify ways to make consump-
tion patterns more sustainable.
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H. Measures relating to specific areas

56. In advancing consumer interests, particularly in developing countries, Govern-
ments should, where appropriate, give priority to areas of essential concern for the health of the
consumer, such as food, water and Pharmaceuticals. Policies should be adopted or maintained
for product quality control, adequate and secure distribution facilities, standardized interna-
tional labelling and information, as well as education and research programmes in these areas.
Government guidelines in regard to specific areas should be developed in the context of the
provisions of the present document.

Food

57. When formulating national policies and plans with regard to food, Governments
should take into account the need of all consumers for food security and should support and,
as far as possible, adopt standards from the Food and Agriculture Organization of the United
Nations and the World Health Organization Codex Alimentarius or, in their absence, other
generally accepted international food standards. Governments should maintain, develop or
improve food safety measures, including safety criteria, food standards and dietary require-
ments and effective monitoring, inspection and evaluation mechanisms.

58. Governments should promote sustainable agricultural policies and practices,
conservation of biodiversity and protection of soil and water, taking into account traditional
knowledge.

Water

59. Governments should, within the goals and targets set for the International Drinking
Water Supply and Sanitation Decade, formulate, maintain or strengthen national policies to
improve the supply, distribution and quality of water for drinking. Due regard should be paid
to the choice of appropriate levels of service, quality and technology, the need for education
programmes and the importance of community participation.

60. Governments should assign high priority to the formulation and implementation of
policies and programmes concerning the multiple uses of water, taking into account the impor-
tance of water for sustainable development in general and its finite character as a resource.

Pharmaceuticals

61. Governments should develop or maintain adequate standards, provisions and
appropriate regulatory systems for ensuring the quality and appropriate use of Pharmaceuticals
through integrated national drug policies which could address, inter alia, procurement, distri-
bution, production, licensing arrangements, registration systems and the availability of reliable
information on Pharmaceuticals. In so doing, Governments should take special account of
the work and recommendations of the World Health Organization on Pharmaceuticals. For
relevant products, the use of that organization's Certification Scheme on the Quality of Phar-
maceutical Products Moving in International Commerce and other international information
systems on Pharmaceuticals should be encouraged. Measures should also be taken, as appro-
priate, to promote the use of international non-proprietary names (INNs) for drugs, drawing on
the work done by the World Health Organization.

62. In addition to the priority areas indicated above, Governments should adopt appro-
priate measures in other areas, such as pesticides and chemicals, in regard, where relevant, to
their use, production and storage, taking into account such relevant health and environmental
information as Governments may require producers to provide and include in the labelling of
products.

IV. INTERNATIONAL COOPERATION

63. Governments should, especially in a regional or subregional context:

(a) Develop, review, maintain or strengthen, as appropriate, mechanisms for the
exchange of information on national policies and measures in the field of consumer protection;
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(¿>) Cooperate or encourage cooperation in the implementation of consumer protection
policies to achieve greater results within existing resources. Examples of such cooperation
could be collaboration in the setting up or joint use of testing facilities, common testing pro-
cedures, exchange of consumer information and education programmes, joint training pro-
grammes and joint elaboration of regulations;

(c) Cooperate to improve the conditions under which essential goods are offered to
consumers, giving due regard to both price and quality. Such cooperation could include joint
procurement of essential goods, exchange of information on different procurement possibili-
ties and agreements on regional product specifications.

64. Governments should develop or strengthen information links regarding products
which have been banned, withdrawn or severely restricted in order to enable other importing
countries to protect themselves adequately against the harmful effects of such products.

65. Governments should work to ensure that the quality of products, and information
relating to such products, does not vary from country to country in a way that would have
detrimental effects on consumers.

66. To promote sustainable consumption, Governments, international bodies and busi-
ness should work together to develop, transfer and disseminate environmentally sound tech-
nologies, including through appropriate financial support from developed countries, and to
devise new and innovative mechanisms for financing their transfer among all countries, in
particular to and among developing countries and countries with economies in transition.

67. Governments and international organizations, as appropriate, should promote and
facilitate capacity-building in the area of sustainable consumption, particularly in developing
countries and countries with economies in transition. In particular, Governments should also
facilitate cooperation among consumer groups and other relevant organizations of civil soci-
ety, with the aim of strengthening capacity in this area.

68. Governments and international bodies, as appropriate, should promote programmes
relating to consumer education and information.

69. Governments should work to ensure that policies and measures for consumer pro-
tection are implemented with due regard to their not becoming barriers to international trade,
and that they are consistent with international trade obligations.

(d) Crime prevention

At the fifty-fourth session, the General Assembly, on the recommendation of
the Second Committee, adopted resolution 54/205 of 22 December 1999, in which it
condemned corruption, bribery, money-laundering and the illegal transfer of funds
and called for further actions to combat these practices.

At the same session, on the recommendation of the Third Committee, the Gen-
eral Assembly, on 17 December 1999, adopted a number of other resolutions on
crime prevention, notably resolution 54/125, in which it took note of the report of
the Secretary-General on progress made in the preparations for the Tenth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders.™ In
its resolution 54/126, the Assembly, bearing in mind the report of the Ad Hoc Com-
mittee on the Elaboration of a Convention against Transnational Organized Crime
on its second session, held at Vienna from 8 to 12 March 1999,7' took note of the
report of the Ad Hoc Committee submitted to the Commission on Crime Prevention
and Criminal Justice at its eighth session,72 and expressed its appreciation of the
results achieved by the Ad Hoc Committee during its first, second and third sessions
(held at Vienna in January, March and April/May 1999 respectively) in the devel-
opment of the draft United Nations Convention against Transnational Organized
Crime and the draft protocols thereto, addressing trafficking in women and children,
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combating the illicit manufacturing of and trafficking in firearms, their parts and
components and ammunition, and smuggling of migrants by land, air and sea. And
in its resolution 54/127, the General Assembly recommended that, in negotiating the
international legal instrument dealing with the illicit manufacturing of and traffick-
ing in firearms, their parts and components and ammunition, the Ad Hoc Committee
should take into account, when appropriate and pertinent, the Inter-American Con-
vention against the Illicit Manufacturing of and Trafficking in Firearms, Ammuni-
tion, Explosives and Other Related Materials, adopted by the General Assembly
of the Organization of American States at its twenty-fourth special session, held
in Washington, D.C., in November 1997,73 as well as other existing international
instruments and ongoing initiatives.

Moreover, in its resolution 54/128, the General Assembly took note of, and
subscribed to, the conclusions and recommendations of the Expert Group Meeting
on Corruption and its Financial Channels, held in Paris from 30 March to 1 April
1999, which were contained in the report of the Expert Group Meeting.74 In the same
resolution, the Assembly also took note of the Declaration made by the first Global
Forum on Fighting Corrruption, held in Washington, D.C., from 24 to 26 February
1999,75 and noted that the second Global Forum was to be held in the Netherlands in
2000 as a follow-up to the first Global Forum.

By its decision 54/431 of 17 December 1999, the General Assembly took note
of the report of the Secretary-General on the elimination of violence against wom-
en.76

(e) International cooperation against the world drug problem

Status of international instruments

During the course of 1999, one more State became a party to the 1961 Single
Convention on Narcotic Drugs,77 bringing the total number of parties to 143; three
more States became parties to the 1971 Convention on Psychotropic Substances,78

bringing the total to 161; two more States became parties to the 1972 Protocol
amending the Single Convention on Narcotic Drugs, 1961,79 bringing the total to
110; one more State became a party to the 1975 Single Convention on Narcotic
Drugs, 1961, as amended by the Protocol of 25 March 1972 amending the Single
Convention on Narcotic Drugs, 1961,80 bringing the total number of parties to 157;
and two more States became parties to the 1988 United Nations Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances,81 bringing the total
to 154.

Consideration by the General Assembly

On 17 December 1999, the General Assembly, on the recommendation of the
Third Committee, adopted resolution 54/132, by which it adopted the Action Plan
for the Implementation of the Declaration on the Guiding Principles of Drug De-
mand Reduction, the text of which follows:

Action Plan for the Implementation of the Declaration on the Guiding Principles
of Drug Demand Reduction

PREAMBLE

1. In the Political Declaration adopted by the General Assembly at its twentieth special
session, Member States:
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(a) Recognized that demand reduction was an indispensable pillar in the global
approach to countering the world drug problem and committed themselves:

(i) To introducing into their national programmes and strategies the provisions set
out in the Declaration on the Guiding Principles of Drug Demand Reduction;

(ii) To working closely with the United Nations International Drug Control Pro-
gramme to develop action-oriented strategies to assist in the implementation of
the Declaration;

(iii) To establishing 2003 as a target date for new or enhanced drug demand education
strategies and programmes set up in close collaboration with public health, social
welfare and law enforcement authorities;

(iv) To achieving significant and measurable results in the field of demand reduction
by 2008;

(b) Called upon all States to report biennially to the Commission on Narcotic Drugs on
their efforts to meet the above-mentioned goals and targets for 2003 and 2008.

2. The present Action Plan for the Implementation of the Declaration on the Guiding
Principles of Drug Demand Reduction is offered as guidance to Member States in implement-
ing the above-mentioned commitments. Organizations of the United Nations system,3 other
international organizations, regional organizations and non-governmental organizations are
invited to provide support to Member States in implementing the Action Plan, according to
their available resources, specific mandates and the different roles that they are to play in
achieving the goals set out in the Declaration.

3. The Action Plan reflects the emphasis in the Declaration on the need for a compre-
hensive and balanced approach involving demand reduction and supply reduction, each rein-
forcing the other, together with the appropriate application of the principle of shared responsi-
bility. It stresses the need for services responsible for prevention, including law enforcement
agencies, to transmit the same message and use similar language.

4. The Action Plan is guided by the purposes and principles of the Charter of the United
Nations and international law, in particular respect for the sovereignty and territorial integ-
rity of States, non-interference in the internal affairs of States, human rights and fundamental
freedoms and the principles of the Universal Declaration of Human Rights. It allows for flex-
ible approaches to reflect social, cultural, religious and political differences and it acknow-
ledges that efforts to reduce illicit drug demand are at different levels of implementation in
different countries.

5. The Action Plan recognizes that progress to reduce the demand for illicit drugs
should be seen in the context of the need for programmes to reduce the demand for substances
of abuse. Such programmes should be integrated to promote cooperation among all concerned,
should include a wide variety of appropriate interventions, should promote health and social
well-being among individuals, families and communities and should reduce the adverse con-
sequences of drug abuse for the individual and for society as a whole.

6. The Action Plan focuses on the need to design demand reduction campaigns and pro-
grammes to meet the needs of the population in general, as well as those of specific population
groups, taking into account differences in gender, culture and education and paying special
attention to youth.b Demand reduction efforts should be developed with the participation of
target groups, giving special attention to a gender perspective.

"This may include, but is not restricted to, the United Nations International Drug Control
Programme, the United Nations Development Programme, the Joint United Nations Programme
on Human Immunodeficiency Virus/Acquired Immunodeficiency Syndrome, the International
Labour Organization, the Food and Agriculture Organization of the United Nations, the United
Nations Educational, Scientific and Cultural Organization and the World Health Organization,
as well as international financial institutions such as the World Bank.

b As expressed, for example, in "The Vision from Banff', drawn up by the Youth Vision
Jeunesse Drug Abuse Prevention Forum, held in Banff, Canada, from 14 to 18 April 1998.
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I. THE COMMITMENT

7. Objective 1. To apply the Declaration on the Guiding Principles of Drug Demand
Reduction in order to achieve significant and measurable results in reducing the demand for
drugs by 2008 and to report on those results to the Commission on Narcotic Drugs. That would
entail the following:

(a) Impact. Greater compliance with the spirit and principles of the Declaration and the
achievement of significant and measurable results in reducing the demand for drugs;

(b) Outputs. Biennial reports by each country on the efforts to implement the Declara-
tion and reduce the demand for drugs and on the results achieved;

(c) National action. Applying the Declaration and preparing a biennial report contain-
ing measurable results for submission to the Commission;

(d) International and regional action. The United Nations International Drug Control
Programme to collate national reports and report on its findings to the Commission;

8. Objective 2. To secure, at the highest political level possible, a long-term commit-
ment to the implementation of a national strategy for reducing illicit drug demand and to estab-
lish a mechanism for ensuring full coordination and participation of the relevant authorities
and sectors of society. That would entail the following:

(a) Impact. Higher priority for and long-term commitment to demand reduction and
effective coordination between relevant sectors of society;

(b) Outputs. A mechanism for ensuring ongoing commitment to the strategy by: (i) fos-
tering linkages and integration with other relevant plans and programmes, for instance, those
concerning health, including public health issues such as those relating to the human immuno-
deficiency virus, acquired immunodeficiency syndrome and hepatitis C, as well as education,
housing, employment, social exclusion, law enforcement and crime prevention; (ii) encourag-
ing the participation of all sectors of society; and (iii) providing for the assessment and report-
ing of results and refinement of the strategy as necessary;

(c) National action. Consultation and cooperation with potential partners in develop-
ing multisectoral plans and obtaining long-term commitments coordinated by the appropriate
national authorities;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to provide appropriate
assistance in establishing coordination mechanisms for those requesting it.

9. Objective 3. To develop and implement, by 2003, national strategies fully incorpo-
rating the guiding principles set out in the Declaration. That would entail the following:

(a) Impact. An integrated, balanced, efficient and effective national strategy for
addressing drug issues, with major emphasis on demand reduction;

(b) Outputs. A strategy document tailored to national needs, characteristics and cul-
tures, specifying the role of agencies involved, the time-frame for activities and the goats;

(c) National action. This would include: (i) developing a national strategy by assessing
the problem, defining the needs and resources, establishing priorities and goals, setting time-
frames for specific activities and results and determining the roles of the agencies concerned;
(ii) implementing the strategy through the development of a national action plan with a multi-
sectoral approach, endorsed by an appropriate national body; and (iii) developing a framework
for assessing and reporting results and reporting on the strategy and its implementation to the
Commission on Narcotic Drugs;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to provide guidance
and assistance to those requesting it and to set up a database on national drug control strate-
gies.
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II. ASSESSING THE PROBLEM

10. Objective 4. To assess the causes and consequences of the misuse of all substances
in each country and to communicate those causes and consequences to policy makers, planners
and the general public in order to develop practical measures, to establish a national system
to monitor drug problems and trends and to record and evaluate intervention programmes
and their impact on a regular basis using national indicators and, taking into account existing
national and regional data systems for monitoring drug problems and trends, as well as the
goals and targets established for 2003 and 2008 in the Political Declaration adopted by the
General Assembly at its twentieth special session, to work towards establishing a core set of
regionally and internationally recognized indicators. That would entail the following:

(a) Impact. Programmes and policies that are based on precise and timely evidence on
the causes and consequences of drug abuse;

(b) Outputs. They would include: (i) a regular national report on the current drug situa-
tion and trends; and (ii) a periodic assessment of the health, social and economic costs of drug
abuse and the benefits associated with different measures and actions, on both the demand and
the supply sides;

(c) National action. This would include: (i) establishing a national system for data col-
lection and analysis of drug abuse; (ii) undertaking periodic assessments of the costs to society
of drug abuse and of the medium- and long-term benefits to society if the problem is reduced;
and (iii) using the information for drug policy and programme development;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations: (i) to provide advice
and technical assistance to countries requesting it on the establishment of national systems for
monitoring the drug abuse problem, including regionally and internationally recognized core
indicators; and (ii) to promote the development of methodologies for assessing the costs and
consequences of drug abuse and for undertaking cost-benefit analyses of various measures
and actions.

11. Objective 5. To develop research programmes at the national and regional levels
in scientific fields concerning drug demand reduction and to disseminate widely the results so
that strategies for reducing illicit drug demand may be elaborated on a solid scientific basis.
That would entail the following:

(a) Impact. Improved drug demand reduction strategies based on scientific evidence;

(b) Outputs. Programmes for research on issues related to drug demand reduction;

(c) National action. Identifying research needs, developing research programmes,
mobilizing the resources required and promoting the application of research findings;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to encourage research
into a wide range of drug demand reduction issues and the dissemination and application of
research findings.

III. TACKLING THE PROBLEM

12. Objective 6. To identify and develop programmes for reducing illicit drug demand
in a wide variety of health and social contexts and to encourage collaboration among those pro-
grammes, which should cover all areas of drug abuse prevention, ranging from discouraging
the initial use of illicit drugs to reducing the negative health and social consequences of drug
abuse, and should include continuing education, not only for all educational levels, beginning
at an early age, but also in the workplace, the family and the community, and to develop pro-
grammes to make the public aware of the problem of drug abuse and of the full continuum of
risks involved in such abuse and to provide information on and services for early intervention,
counselling, treatment, rehabilitation, relapse prevention, aftercare and social réintégration to
those in need. That would entail the following:

(a) Impact. Reduction of drug abuse and related health and social consequences;
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(¿i) Outputs. Easily accessible drug demand reduction programmes, integrated into
broader health and social programmes, covering where possible the full spectrum of services,
including reducing the adverse health and social consequences of drug abuse;

(c) National action. Developing and implementing specific demand reduction activities
at the primary, secondary and tertiary levels of prevention that meet the needs of various target
groups and that are integrated into the health, education and other related sectors;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to provide guidance
and assistance to those requesting it and to facilitate the sharing of information on best strate-
gies.

IV. FORGING PARTNERSHIPS

' 13. Objective 7. To identify how different national and local institutions and organiza-
tions may contribute to efforts to reduce illicit drug demand and to promote the linking of those
institutions and organizations. That would entail the following:

(a) Impact. More efficient utilization of resources and local ownership of pro-
grammes;

(b) Outputs. Identification of the roles of national and local institutions and organiza-
tions and of networking arrangements between them with a view to improving their contribu-
tion to and the effectiveness of national strategies;

(c) National action. This would include: (i) identifying drug demand reduction pro-
grammes run by various agencies, governemental and non-governmental, and defining their
role in the national strategy; and (ii) promoting and reinforcing collaboration and networking
among them;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to compile a collec-
tion of examples of collaborative and cooperative arrangements that are in place in Member
States to promote and reinforce networking and to facilitate the sharing of information on best
strategies.

V. FOCUSING ON SPECIAL NEEDS

14. Objective 8. To enhance the quality of programmes for reducing illicit drug demand,
especially in terms of their relevance to population groups, taking into account their cultural
diversity and specific needs, such as gender, age and socially, culturally and geographically
marginalized groups. That would entail the following:

(a) Impact. Improvement in the quality and relevance of services offered;

(b) Outputs. Guidelines for programmes and services, taking into consideration cul-
tural diversity and specific needs;

(c) National action. This would include: (i) establishing guidelines for the devel-
opment and implementation of programmes; and (ii) monitoring and evaluating programmes
according to established guidelines in order to improve programme quality and increase
cost-effectiveness;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to promote the devel-
opment of guidelines and to facilitate the sharing of information among Member States.

15. Objective 9. To target the particular needs of groups most at risk of abusing drugs,
through the development, in cooperation with those groups, of specially designed commu-
nication strategies and effective, relevant and accessible programmes. That would entail the
following:

(a) Impact. Reduction of drug abuse among groups at risk and a reduction in the adverse
health and social consequences of drug abuse;

(b) Outputs. Development of programmes and communication strategies for specific
risk groups, in particular youth;
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(c) National action. This would include: (i) identifying risk factors and groups at risk
and developing programmes and communication strategies in cooperation with such groups
to address their specific needs; and (ii) establishing and supporting mechanisms, including
networks that facilitate the participation of young people in the design and implementation of
programmes intended for them;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations: (i) to promote the par-
ticipation of target groups in the design of projects and facilitate the sharing of information
on best strategies; and (ii) to facilitate the creation of an international network promoting
regular contact among youth involved in demand reduction activities and allowing them to stay
informed and learn from one another.

16. Objective 10. To provide prevention, education, treatment or rehabilitation services
to offenders who misuse drugs, whether in prison or in the community, as an addition to or,
where appropriate and consistent with the national laws and policies of Member States, as an
alternative to punishment or conviction, and to provide, in particular, drug-abusing offenders
held in prison with services to enable them to overcome their dependence and to facilitate their
réintégration in the community. That would entail the following:

(a) Impact. A reduction of drug abuse among offenders and, where appropriate, posi-
tive social integration or réintégration;

(¿») Outputs. Comprehensive drug prevention, education, treatment, rehabilitation and
social integration programmes for offenders;

(c) National action. Cooperation among institutions and organizations, both govern-
mental and non-governmental, offering health, social, justice, correctional, vocational train-
ing and employment services in order to provide preventive care, education, treatment and
rehabilitation for offenders and, where appropriate, programmes to enable their integration
into the community;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to facilitate the sharing
of information on best strategies.

VI. SENDING THE RIGHT MESSAGE

17. Objective II. To undertake public information campaigns aimed at the population
in general to promote health, raise awareness in society and improve people's understand-
ing of the drug problem in the community and of the need to curb that problem, to evaluate
those campaigns by establishing a follow-up system to determine their impact and to carry out
research into the requirements of particular population groups, such as parents, teachers, com-
munity leaders and drug users, with regard to information on drugs and services. That would
entail the following:

(a) Impact. Enhanced knowledge and awareness of the drug problem, of the need to
take action and of the available support mechanisms;

(b) Outputs. Appropriately targeted public information campaigns based on knowledge
acquired from research to promote greater awareness of the drug problem and to provide infor-
mation on available resources and services;

(c) National action. Assessing needs and including and evaluating public information
activities as part of national drug strategies;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to facilitate the sharing
of information on best strategies.

18. Objective 12. To develop information campaigns that are relevant and precise so
that they take into account the social and cultural characteristics of the target population. That
would entail the following:

(a) Impact. Increased knowledge and awareness among drug users and specific social
and cultural groups about drugs and the adverse health and social consequences of drug use, as
well as the availability of services;
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(6) Outputs. Effective and culturally appropriate information campaigns that encour-
age and help drug users to reduce their involvement with drugs and prevent or reduce adverse
health and social problems and inform them about available services;

(c) National action. Providing information on drugs and drug abuse and on how to
obtain help for those most in need, in particular drug users. Information should be based on
knowledge acquired from research and developed in collaboration with the target audience;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to facilitate the sharing
of information on best strategies.

19. Objective 13. To promote information, education and communication programmes
for social mediators, for example, political, religious, education, cultural, business and union
leaders, peer educators and representatives of non-govemmental organizations and the media

.worldwide, so that they may convey appropriate and accurate messages about drug abuse. That
would entail the following:

(a) Impact. Enhanced knowledge and skills among social mediators in conveying
information about drug abuse;

(¿>) Outputs. Programmes and other activities to inform and educate social mediators
and to develop their communication skills;

(c) National action. Developing training strategies for social mediators;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to facilitate the sharing
of information on best strategies in this field.

VII. BUILDING ON EXPERIENCE

20. Objective 14. To train planners and practitioners of governmental agencies, non-
governmental organizations, the private sector, and others within the community on a perma-
nent basis in all aspects of demand reduction activities and strategic programming by identify-
ing local, national, subregional and regional human resources and using their experience in
the design of programmes in order to guarantee their continuity and to create and strengthen
regional, subregional, national and local training and technical resource networks and, with
the possible assistance of regional and international organizations, to facilitate the exchange
of experiences and expertise by encouraging States to include demand reduction personnel
from other States in training programmes that they have developed. That would entail the
following:

(a) Impact. Improved knowledge and skills of practitioners in demand reduction, facili-
tating the development of more efficient, effective and sustainable services;

(b) Outputs. Strategies for the development and expansion of the pool of technical
expertise supporting planning, implementing, monitoring and evaluation of national demand
reduction programmes;

(c) National action. This would include: (i) identifying those involved in planning and
implementing programmes, from planners to practitioners and institutions and individuals
involved with service delivery, in order to enhance their capacity to respond to the problem;
(ii) supporting the design and implementation of training programmes, reviewed and updated
on a regular basis, to form part of a continuing education programme for trainers; and
(iii) designing and instituting training programmes for the various sectors involved in demand
reduction programmes;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to facilitate: (i) the
sharing of information on best strategies; (ii) the development of guidelines on the devel-
opment of curricula and training programmes, including distance learning, and assistance for
those requesting it; and (iii) the intercountry exchange of experts for training purposes and
the participation of foreign personnel in national training programmes developed by Member
States.
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21. Objective 15. To evaluate strategies and activities for reducing illicit drug demand
and to develop mechanisms for intercountry, regional and interregional advocacy coordina-
tion, cooperation and collaboration in order to identify, share and expand best practices and
effective activities in the development and implementation of drug demand reduction pro-
grammes. That would entail the following:

(a) Impact. Demand reduction programmes that are based soundly on validated experi-
ence and evidence;

(¿>) Outputs. They would include: (i) domestic evaluation results of strategies and activ-
ities and mechanisms for cooperation and data sharing; and (ii) mechanisms for facilitating
the exchange of evaluation results and other data assessing the effectiveness of strategies and
activities at the domestic, regional and interregional levels;

(c) National action. This would include: (i) monitoring and evaluating demand reduc-
tion strategies and activities and utilizing the results to inform and improve national plans;
and (ii) participating in coordinating mechanisms for intercountry, regional and international
exchange of information;

(d) International and regional action. The United Nations International Drug Con-
trol Programme and other relevant international and regional organizations to facilitate the
exchange of information by establishing coordination mechanisms.

22. Objective 16. To create an international system of information on illicit drug
demand reduction by linking existing databases managed by international, regional and
national organizations in order to provide a network of information on knowledge and experi-
ences that, to the extent possible, would use the above-mentioned core set of regionally and
internationally recognized indicators and to enable comparisons of national experiences to be
made. That would entail the following:

(a) Impact. Improved access to information, experiences and practices to facilitate the
better design of programmes and policies;

(b) Outputs. National, regional and international mechanisms allowing easy access to
databases and networks for the exchange of knowledge and experience of demand reduction;

(c) National action. Establishing and maintaining databases and facilitating linkages
for international networking;

(d) International and regional action. The United Nations International Drug Control
Programme and other relevant international and regional organizations to participate in the
creation of an international mechanism by facilitating networking and linkages between data-
bases.

(/) Human rights questions

(1 ) Status and implementation of international instruments

(i) International Covenants on Human Rights

In 1999, three more States became parties to the International Covenant on
Economic, Social and Cultural Rights,82 bringing the total number of States parties
to 142; two more States became parties to the 1996 International Covenant on Civil
and Political Rights,83 bringing the total to 144; one more State became a party to the
1966 Optional Protocol to the International Covenant on Civil and Political Rights,84

bringing the total to 95; and six more States became parties to the 1989 Second Op-
tional Protocol to the International Covenant on Civil and Political Rights, aiming at
the abolition of the death penalty,85 bringing the total to 41.

The General Assembly, by its resolution 54/157 of 17 December 1999, reaf-
firmed the importance of the International Covenants on Human Rights as major
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parts of international efforts to promote universal respect for and observance of
human rights and fundamental freedoms, and took note of the annual report of the
Human Rights Committee submitted to the General Assembly at its fifty-fourth ses-
sion,86 and took note with appreciation of General Comments Nos. 2587 and 2688

adopted by the Committee. In the same resolution, the Assembly also took note
with appreciation of the reports of the Committee on Economic, Social and Cultural
Rights on its sixteenth and seventeenth sessions8' and eighteenth and nineteenth ses-
sions,90 and took note of General Comments Nos. 8", 9,9210," 1194 and 1295 adopted
by the Human Rights Committee.

(ii) International Convention on the Elimination of All Forms of Racial
Discrimination ofl96lP6

' In 1999, two more States became parties to the International Convention, bring-
ing the total number of States parties to 155. One State became a party to the amend-
ment to article 8 of the Convention,97 bringing the total number of parties to 25.

The General Assembly, by its decision 54/433 of 17 December 1999, adopted
on the recommendation of the Third Committee, took note of the report of the Com-
mittee on the Elimination of Racial Discrimination.98 In its resolution 54/154 of the
same date, it welcomed the report submitted by the Secretary-General on the imple-
mentation of the Programme of Action for the Third Decade to Combat Racism and
Racial Discrimination and the preparatory process for the World Conference against
Racism, Racial Discrimination, Xenophobia and Related Intolerance.99

(iii) International Convention on the Suppression and Punishment of the Crime
of Apartheid of 1973100

In 1999, the number of States parties to the Convention remained at 101.

(iv) Convention on the Elimination of All Forms of Discrimination against
Women ofl979m

In 1999, two more States became parties to the Convention, bringing the total
number of States parties to 165. Two States became parties to the amendment to ar-
ticle 20, paragraph 1, of the Convention,102 bringing the number to 23. On 6 October
1999, the General Assembly adopted the Optional Protocol to the Convention.103 At
31 December 1999, there were no ratifications or accessions to the Protocol.

The General Assembly, in its resolution 54/137 of 17 December 1999, adopted on
the recommendation of the Third Committee, welcomed the report of the Secretary-
General on the status of the Convention.104 In its resolution 54/136 of the same date,
the Assembly took note with appreciation of the note by the Secretary-General on the
activities of the United Nations Development Fund for Women (UNIFEM),105 and
emphasized the important work that the Fund undertook within the framework of the
Platform for Action of the Fourth World Conference on Women106 and in supporting
the implementation of recommendations related to the empowerment of women and
gender mainstreaming from other United Nations world conferences, such as the
World Conference on Human Rights, held at Vienna in June 1993, the International
Conference on Population and Development, held at Cairo in September 1994, and
the World Summit for Social Development, held at Copenhagen in March 1995.
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(v) Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment ofl984m

In 1999, seven more States became parties to the Convention, bringing the total
number of States parties to 118. Two more States became parties to the amendments
to articles 17(7) and 18(5) of the Convention,108 bringing the total to 23.

The General Assembly, by its resolution 54/156 of 17 December 1999, adopted
on the recommendation of the Third Committee, took note of the report of the Com-
mittee against Torture.109

(vi) Convention on the Rights of the Child of 1989™

In 1999, the number of States parties to the Convention remained at 191. Twenty
States became parties to the amendment to article 43(2) of the Convention,1" bring-
ing the number to 71.

The General Assembly, by its decision 54/432 of 17 December 1999, adopted
on the recommendation of the Third Committee, took note of the report of the
Secretary-General on the status of the Convention."2 Furthermore, by its resolution
54/149 of the same date, the Assembly once again urged the States that had not yet
done so to sign and ratify or accede to the Convention on the Rights of the Child
as a matter of priority, with a view to reaching the goal of universal adherence by
the tenth anniversary, in 2000, of the World Summit for Chilren and of the entry
into force of the Convention. By the same resolution, the Assembly welcomed the
interim report of the Special Rapporteur of the Commission on Human Rights on the
sale of children, child prostitution and child pornography,113 and expressed support
for her work. And in its resolution 54/148, also of 17 December 1999, the General
Assembly stressed the need for full and urgent implementation of the rights of the
girl child as guaranteed to her under all human rights instruments, including the
Convention on the Rights of the Child and the Convention on the Elimination of All
Forms of Discrimination against Women, as well as the need for universal ratifica-
tion of those instruments.

(vii) International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families of 1990]"

In 1999, three additional States became parties to the Convention, bringing the
total number of States parties to 12.

The General Assembly, by its resolution 54/158 of 17 December 1999, adopted
on the recommendation of the Third Committee, took note of the report of the
Secretary-General,115 and welcomed the decision of the Commission on Human
Rights, in its resolution 1999/44 of 27 April 1999,"6 to appoint a Special Rappor-
teur on the human rights of migrants to examine ways and means to overcome the
obstacles existing to the full and effective protection of the human rights of that
vulnerable group.

(2) Other human rights issues

During 1999, the General Assembly, on the recommendation of the Third
Committee, adopted on 17 December a number of other resolutions and decisions
in the area of human rights, including decision 54/434, by which it took note of the
report of the United Nations High Commissioner for Human Rights."7
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By its resolution 54/163 of 17 December 1999, the General Assembly, mindful
of the Convention on the Elimination of All Forms of Discrimination against Women,
in particular of the obligation of States to treat men and women equally in all stages
of procedures in courts and tribunals; calling attention to the numerous interna-
tional standards in the field of the administration of justice; aware of the need for
special vigilance with regard to the vulnerable situation of children and juveniles,
as well as women and girls, in detention; and recalling the Guidelines for Action on
Children in the Criminal Justice System"8 and the establishment of a coordination
panel on technical advice and assistance in juvenile justice, invited Governments to
provide training, including gender-sensitive training, in human rights in the admin-
istration of justice, including juvenile justice, to all judges, lawyers, prosecutors,
social workers, immigration and police officers, and other professionals concerned,
including personnel deployed in international field presences; stressed the special
need for national capacity-building in the field of the administration of justice in
post-conflict situations, in particular through reform of the judiciary, the police and
the penal system; and invited States to make use of technical assistance offered by
the relevant United Nations programmes in order to strenghten national capacities
and infrastructures in the field of the administration of justice.

In its resolution 54/164, the General Assembly welcomed the report of the
Secretary-General on human rights and terrorism,"9 and requested him to continue
to seek the views of Member States on the implications of terrorism, in all its forms
and manifestations, for the full enjoyment of all human rights and fundamental
freedoms, with a view to incorporating them in his report. And in its resolution
54/165 the Assembly recognized that, while globalization by its impact on, inter
alia, the role of the State, might affect human rights, the promotion and protection
of all human rights was first and foremost, the responsibility of the State; took note
of the request by the Commission on Human Rights to the Sub-Commission on the
Promotion and Protection of Human Rights120 to undertake a study, based on the
reports of the treaty bodies, special rapporteurs, independent experts and working
groups of the Commission, on the issue of globalization and its impact on the full
enjoyment of all human rights, for the consideration of the Commission at its fifty-
seventh session.

(g) Refugee issues

(1) Status of international instruments

During 1999, two more States became parties to the 1951 Convention relating
to the Status of Refugees,121 bringing the total number of States parties to 134; two
more States became parties to the 1967 Protocol relating to the Status of Refu-
gees,122 bringing the total number of States parties to 134; four more States became
parties to the 1954 Convention relating to the Status of Stateless Persons,123 bringing
the total number of States parties to 49; and two States became parties to the 1961
Convention on the Reduction of Statelessness,124 bringing the total number of States
parties to 21.

(2) Office of the United Nations High Commissioner for Refugees1"

The Executive Committee of the Programme of the United Nations High Com-
missioner for Refugees held its fiftieth session at the United Nations Office at Ge-
neva from 4 to 8 October 1999 and adopted a number of decisions and conclusions,
concerning international protection and follow-up to the Regional Conference to
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Address the Problems of Refugees, Displaced Persons, Other Forms of Involuntary
Displacement and Returnees in the Countries of the Commonwealth of Independent
States and Relevant Neighbouring States.

(3) Consideration by the General Assembly

At its fifty-fourth session, the General Assembly, on the recommendation of
the Third Committee, adopted a number of resolutions in this area, on 17 December
1999, among them resolution 54/143, in which the Assembly, taking note of the re-
quests regarding the enlargement of the Executive Committee contained in the notes
verbales to the Secretary-General from the Permanent Mission of Côte d'Ivoire to
the United Nations,126 the Permanent Mission of the Republic of Korea127 and the
Permanent Mission of Chile,128 decided to increase the number of members of the
Executive Committee from 54 to 57 States.

In its resolution 54/144, on the follow-up to the Regional Conference to Ad-
dress the Problems of Refugees, Displaced Persons, Other Forms of Involuntary
Displacement and Returnees in the Countries of the Commonwealth of Independent
States and Relevant Neighbouring States, the General Assembly took note of the
reports of the Secretary-General129 and of the United Nations High Commissioner
for Refugees.130 In its resolution 54/145, concerning assistance to unaccompanied
refugee minors, the Assembly took note of the report of the Secretary-General131

and of the report of the Special representative of the Secretary-General for Chil-
dren and Armed Conflict.132 And in its resolution 54/147, regarding assistance to
refugees, returnees and displaced persons in Africa, the Assembly took note of the
reports of the Secretary-General133 and of the United Nations High Commissioner
for Refugees.134

(h) Humanitarian issues

By its resolution 54/167 of 17 December 1999, entitled "Protection of and as-
sistance to internally displaced persons", adopted on the recommendation of the
Third Committee, the General Assembly took note with appreciation of the report
of the Representative of the Secretary-General on internally displaced persons,135

and welcomed the study prepared by the Representative of the Secretary-General to
promote a comprehensive strategy for better protection, assistance and development
for internally displaced persons.136

On 8 December 1999, the General Assembly, without reference to a Main
Committee, adopted resolution 54/95, entitled "Strengthening of the coordination
of emergency humanitarian assistance of the United Nations", in which it welcomed
the holding of the second humanitarian affairs segment of the Economic and So-
cial Council during its substantive session of 1999 and agreed conclusions 1999/1
adopted at that session.137 By its resolution 54/96 A to K of 8 December 1999, under
the overall title "Strengthening of the coordination of humanitarian and disaster re-
lief assistance of the United Nations, including special economic assistance: special
economic assistance to individual countries or regions", the General Assembly high-
lighted the current status of various countries and regions that required humanitarian
and disaster relief assistance, e.g., Tajikistan, Democratic Republic of the Congo,
Djibouti, Somalia, Central America.

Furthermore, by its resolution 54/98 of 8 December 1999, also adopted without
reference to a Main Committee, the General Assembly took note of the report of the
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General Assembly,138 prepared in pursuance of its resolution 52/171 on the partici-
pation of volunteers, "White Helmets", in activities of the United Nations in the field
of humanitarian relief, rehabilitation and technical cooperation for development.

(/) Ad hoc International Criminal Tribunals

At the fifty-fourth session, the General Assembly, on 8 November 1999,
adopted, without reference to a Main Committee, two decisions concerning the ad
hoc Tribunals: decision 54/143, in which it took note of the sixth annual report of
the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991,m and decision 54/414, in which it took note of the
fourth annual report of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January and 31 December 1994.140

(/') Safety of United Nations personnel

In its resolution 54/192 of 17 December 1999, adopted without reference to a
Main Committee, the General Assembly welcomed the addendum on the safety and
security of United Nations and humanitarian personnel to the Secretary-General's
report on strengthening of the coordination of emergency humanitarian assistance of
the United Nations,141 and requested the Secretary-General to submit to it at its fifty-
fifth session a comprehensive report on the safety and security situation of humani-
tarian personnel and protection of United Nations personnel, including an account
of the measures taken by Governments and the United Nations in prevention of and
in response to all individual security incidents involving the arrest, hostage-taking
or death of United Nations and its associated personnel; and recognized the urgency
to consult further to address the recommendations contained in the above-mentioned
addendum, and to that end requested the Secretary-General to submit by May 2000,
for its consideration during its fifty-fourth session, a report containing a detailed
analysis and recommendations addressing the scope of legal protection under the
1994 Convention on the Safety of United Nations and Associated Personnel,142 and
in that regard took noté of the report of the Secretary-General on protection of civil-
ians in armed conflicts143 and the range of view's expressed during the open debates
of the Security Council on 12 February 1999144 and 16 and 17 September 1999,145

and protection of civilians in armed conflicts.

(k) Cultural issues

By its resolution 54/190 of 17 December 1999, adopted without reference to
a Main Committee, the General Assembly, recalling the 1954 Convention for the
Protection of Cultural Property in the Event of Armed Conflict,146 the 1970 Con-
vention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property,147 the 1995 Convention on Stolen or Il-
legally Exported Cultural Objects148 and the .1997 Medellin Declaration for Cultural
Diversity and Tolerance and the Plan of Action on Cultural Cooperation, adopted
by the Ministers of Culture of the Movement of Non-Aligned Countries, and taking
note with interest of the report of the Secretary-General submitted in cooperation
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with the Director-General of UNESCO,149 welcomed the adoption of the Second
Protocol150 to the 1954 Convention for the Protection of Cultural Property in the
Event of Armed Conflict, adopted at The Hague on 26 March 1999, and invited all
States parties to the Convention to consider becoming parties to the Second Protocol
to the Convention.

4. LAW OF THE SEA

(a) Status of the United Nations Convention on the Law
of the Sea of 1982 (UNCLOS)151

In 1999, two more States became parties to the Convention, bringing the'tota]
number of States parties to 132.

(b) Report of the Secretary-General152

The report of the Secretary-General on oceans and the law of the sea submitted
to the General Assembly at its fifty-fourth session covers a number of relevant areas,
among them the status of UNCLOS and the related Agreements; the institutions
created under the 1982 Convention, e. g., the International Seabed Authority, the
International Tribunal for the Law of the Sea, the Commission on the Limits of the
Continental Shelf and dispute settlement mechanisms (conciliation, arbitration and
special arbitration).

The International Tribunal for the Law of the Sea153 had held its seventh and
eighth sessions in conjunction with the hearing and deliberations in the M/V "Saiga"
(No. 2) case. In October 1998, the Tribunal had issued an order setting the time
limits for the filing of the second round of pleadings, and public sittings regarding
the Request for the prescription of provisional measures were held on 8 March 1999,
during which oral presentations, examination and re-examination of witnesses were
conducted. On 11 March 1999, the Tribunal delivered its Order on the request, and
on 1 July 1999 the Tribunal delivered its judgement on the merits of the case. The
Tribunal also received two requests from the Gpvernmenta of Australia and New
Zealand, on 30 July 1999, for the Prescription of Provisional Measures against the
Government of Japan concerning the conservation and management of the southern
bluefin tuna. On 27 August 1999, the Tribunal deliberated on the case and delivered
its Order, by which it found that it had jurisdiction over the dispute, and the Tribunal
further prescribed provisional measures.

The report of the Secretary-General also presented information on the ship-
ping industry and navigation; crimes at sea; the development and management of
marine resources, both living and non-living; the reduction and control of pollution;
and underwater cultural heritage. Moreover, the report listed those cases before the
International Court of Justice that involved law of the sea issues.

(c) Consideration by the General Assembly

At its fifty-fourth session, the General Assembly adopted, wjthout reference to
a Main Committee, resolution 54/31 of 24 November 1999, in which it called upon
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all States that had not done so, in order to achieve the goal of universal participa-
tion, to become parties to the 1982 Convention and the Agreement relating to the
implementation of Part XI of the Convention;154 noted the continued contribution
of the International Tribunal for the Law of the Sea to the peaceful settlement of
disputes in accordance with Part XV of the Convention, and underlined its important
role and authority concerning the interpretation or application of the Convention
and the Agreement; encouraged States parties to the Convention to consider making
a written declaration choosing from the means set out in article 287 for the set-
tlement of disputes concerning the interpretation or application of the Convention
and the Agreement, and invited States to note the provisions of annexes V, VI, VII
and VIII to the Convention concerning, respectively, conciliation, the International
Tribunal for the Law of the Sea, arbitration and special arbitration; and requested
the Secretary-General to circulate lists of conciliators and arbitrators drawn up and
maintained in accordance with annexes V and VII to the Convention and to up-
date those lists accordingly. By the same resolution, the Assembly noted the cur-
rent work of the International Seabed Authority, and emphasized the importance of
the commitment of its members to work expeditiously towards the adoption during
2000 of the regulations on prospecting and exploration for polymetallic modules;
noted the adoption of the Headquarters Agreement betwen the Government of Ja-
maica and the Authority;155 and called upon States that had not done so to consider
ratifying or acceding to the Agreement on the Privileges and Immunities of the
Tribunal156 and to the Protocol on the Privileges and Immunities of the Authority.157

The Assembly furthermore urged States to take all practicable steps to prevent, the
pollution of the sea by dumping of radioactive materials and industrial wastes, in
accordance with the relevant provisions of the 1972 Convention on the Prevention
of Marine Pollution by Dumping of Wastes and Other Matter158 and its amendments;
and called upon States to become parties to and to implement the 1996 Protocol to
that Convention.159 Moreover, the Assembly called upon States to implement the
International Maritime Organization guidelines on preventing attacks against ships
and prosecuting offenders, and with other IMO initiatives in that area; and urged
States to become parties to the Convention for the Suppression of Unlawful Acts
against the Safety of Maritime Navigation and its Protocol,160 and to ensure its ef-
fective implementation.

In addition, in its resolution 54/32, also of 24 November 1999, the General As-
sembly welcomed the report of the Secretary-General on recent developments and
current status of the Agreement for the Implementation of the Provisions of the 1982
Convention relating to the Conservation and Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks,161 and called upon all States and other entities
referred to in article X, paragraph 1, of the Agreement to Promote Compliance with
International Conservation and Management Measures by Fishing Vessels on the
High Seas162 that had not done so to accept that instrument. And in its resolution
54/33 of the same date, the General Assembly endorsed the recommendations made
by the Commission on Sustainable Development through the Economic and Social
Council under the sectoral theme of "Oceans and seas" regarding international co-
ordination and cooperation.163
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5. INTERNATIONAL COURT OF JUSTICE164

Cases before the Court165

(a) Contentious cases

(i) Maritime Delimitation and Territorial Questions between Qatar and Bahrain
(Qatar v. Bahrain)

The Court, by an Order of 30 March 1998 (I.CJ. Reports 1998, p. 243), di-
rected that each of the Parties submit a Reply on the merits by 30 March 1999. It
also decided that Qatar should file by 30 September 1998 an interim report, to be as
comprehensive and specific as possible, on the question of the authenticity of each
of the disputed documents. The Court specified that Qatar's Reply should contain
its detailed and definitive position on the question and that Bahrain's Reply should
contain its observations on Qatar's interim report.

In the interim report that it submitted on 30 September 1998, Qatar announced
that for the purposes of the case, it would not rely on the disputed documents. In that
report, to which four experts' reports were appended, Qatar stated on the one hand
that, on the question of the material authenticity of the documents, there were differ-
ing views not only between the respective experts of the Parties, but also between its
own experts, and on the other that, as far as the historical consistency of the content
of those documents was concerned, the experts that it had consulted considered
that Bahrain's assertions contained exaggerations and distortions of the facts. Qatar
stated that it had taken its decision "so as to enable the Court to address the merits
of the case without further procedural complications".

By an Order dated 17 February 1999 (I.CJ. Reports 1999, p. 3), the Court
placed on record the decision of Qatar to disregard the 82 documents annexed to its
written pleadings which had been challenged by Bahrain and it accordingly decided
that the Replies yet to be filed by Qatar and by Bahrain would not rely on these
documents. The Court granted a two-month extension of the time limit for the sub-
mission of these Replies (which was accordingly set for 30 May 1999) following a
request by Qatar, to which Bahrain had no objection.

After filing their Replies within the extended time limit, Qatar and Bahrain
submitted, with the approval of the Court, certain additional expert reports and his-
torical documents.

(ii, iii) Questions of Interpretation and Application of the 1971 Montreal Conven-
tion arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United Kingdom) (Libyan Arab Jamahiriya v. United States of America)

By orders of 30 March 1998 (I.CJ. Reports 1998, pp. 237 and 240 respective-
ly), the Court fixed 30 December 1998 as the time limit for the filing of the Counter-
Memorials of the United Kingdom of Great Britain and Northern Ireland and the
United States of America respectively. Upon a proposal of the United Kingdom and
of the United States respectively, who referred to diplomatic initiatives undertaken
shortly before, and after the views of Libya had been ascertained, the Senior Judge,
Acting President, of the Court extended by Orders of 17 December 1998 (I.CJ. Re-
ports 1998, pp. 746 and 749) that time limit by three months to 31 March 1999. The
Counter-Memorials were filed within the time limit thus extended.
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By orders of 29 June 1999 (I.CJ. Reports 1999, pp. 975 and 979), the Court,
taking account of the agreement of the Parties and the special circumstances of the
case, authorized the submission of a Reply by Libya and a Rejoinder by the United
Kingdom and the United States of America respectively, fixing 29 June 2000 as the
time limit for the filing of Libya's Reply. The Court fixed no date for the filing of
the Rejoinders; the representatives of the respondent States had expressed the desire
that no such date be fixed at the current stage of the proceedings, "in view of the new
circumstances consequent upon the transfer of the two accused to the Netherlands
for trial by a Scottish court". Libya's Reply was filed within the prescribed time
limit.

(iv) Oil Platforms (Islamic Republic of Iran v. United States of America)

After Iran and the United States, in communications dated 18 November and
18 December 1997 respectively, had submitted these written observations the Court,
by an Order of 10 March 1998 {I.CJ. Reports 1998, p. 190), found that the counter-
claim presented by the United States in its Counter-Memorial was admissible as
such and formed part of the proceedings. It further directed Iran to submit a Reply
and the United States to submit a Rejoinder, fixing the time limits for those plead-
ings at 10 September 1998 and 23 November 1999 respectively. The Court consid-
ered moreover that it was necessary, in order to secure strict equality between the
Parties, to reserve the right of Iran to present its views in writing a second time on
the United States counter-claim, in an additional pleading, the filing of which might
be the subject of a subsequent order.

Judges Oda and Higgins appended separate opinions to the Order; Judge ad hoc
Rigaux appended a dissenting opinion.

By an Order of 26 May 1998 {I.CJ. Reports ¡998, p. 269), the Vice-President
of the Court, Acting President, extended, at the request of Iran and taking into ac-
count the views expressed by the United States, the time limits for Iran's Reply and
the United States Rejoinder to 10 December 1998 and 23 May 2000 respectively.
By an Order of 8 December 1998 {I.CJ. Reports 1998, p. 740), the Court further
extended those time limits to 10 March 1999 for Iran's Reply and 23 November
2000 for the United States Rejoinder. Iran's Reply was filed within the time limit
thus extended.

(v) Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia)

By an Order of 22 January 1998 {I.CJ. Reports 1998, p. 3), the President of
the Court, at the request of Bosnia and Herzegovina and taking into account the
views expressed by Yugoslavia, extended the time limits for the Reply of Bosnia
and Herzegovina and the Rejoinder of Yugoslavia to 23 April 1998 and 22 Janu-
ary 1999 respectively. The Reply of Bosnia and Herzegovina was filed within the
prescribed time limit.

Following a request from Yugoslavia and after the views of Bosnia and Herze-
govina had been ascertained, the Court, by an Order of 11 December 1998 {I.CJ.
Reports 1998, p. 743), extended the time limit for the filing of Yugoslavia's Re-
joinder to 22 February 1999. That Rejoinder was filed within the time limit thus
extended.

Since then several exchanges of letters have taken place concerning new pro-
cedural difficulties in the case.
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(vi) Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria)

By an Order of 30 June 1998 (I.CJ. Reports 1998, p. 420), the Court, having
been informed of the views of the Parties, fixed 31 March 1999 as the time limit for
the filing of the Counter-Memorial of Nigeria.

On 28 October, Nigeria filed a request for an interpretation of the Court's judg-
ment on preliminary objections of 11 June 1998. This request for interpretation
formed a separate case, in which the Court delivered its judgment on 25 March 1999
(cf. I.C.J. Yearbook 1998-1999, pp. 225-230).

On 23 February 1999, Nigeria made a request for extension of the time limit for
the deposit of its Counter-Memorial, because it would "not be in a position to com-
plete its Counter-Memorial until it [knew] the outcome of its request for interpreta-
tion as it [did] not at present know the scope of the case it [had] to answer on State
responsibility". By a letter of 27 February 1999 the Agent of Cameroon informed the
Court that his Government "[was] resolutely opposed to the granting of Nigeria's
request", as its dispute with Nigeria "callfed] for a rapid decision".

By an Order of 3 March 1999 (I.CJ. Reports 1999, p. 24), the Court, consider-
ing that although a request for interpretation "cannot in itself suffice to justify the
extension of a time limit, it should nevertheless, given the circumstances of the case,
grant Nigeria's request", extended to 31 May 1999 the time limit for the filing of
Nigeria's Counter-Memorial. The Counter-Memorial was filed within the time limit
thus extended.

The Counter-Memorial included counter-claims, specified in part VI. At the
end of each section dealing with a particular sector of the frontier, the Nigerian
Government asked the Court to declare that the incidents referred to

"engage the international responsibility of Cameroon, with compensation in
the form of damages, if not agreed between the parties, then to be awarded by
the Court in a subsequent phase of the case";

The seventh and final submission set out by the Nigerian Government in its Counter-
Memorial reads as follows:

"as to Nigeria's counter-claims as specified in part VI of this Counter-Memorial,
[the Court is asked to] adjudge and declare that Cameroon bears responsibility
to Nigeria in respect of those claims, the amount of reparation due therefore, if
not agreed between the parties within six months of the date of judgment, to be
determined by the Court in a further judgment".

In an order of 30 June 1999 (I.CJ. Reports 1999, p. 983), the Court found
that Nigeria's counter-claims were admissible as such and formed part of the pro-
ceedings; it further decided that Cameroon should submit a Reply and Nigeria a
Rejoinder, relating to the claims of both Parties, and fixed the time limits for those
pleadings at 4 April 2000 and 4 January 2001 respectively. Cameroon's Reply was
filed within the prescribed time limit.

On 30 June 1999 the Republic of Equatorial Guinea filed a request for permis-
sion to intervene in the case.

In its request, Equatorial Guinea stated that the purpose of its intervention
would be "to protect [its] legal rights in the Gulf of Guinea by all legal means" and
"to inform the Court of Equatorial Guinea's legal rights and interests so that these
may remain unaffected as the Court proceeds to address the question of the mari-
time boundary between Cameroon and Nigeria". Equatorial Guinea made it clear
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that it did not seek to intervene in those aspects of the proceedings that relate to the
land boundary between Cameroon and Nigeria, nor to become a party to the case.
It further stated that, although it would be open to the three countries to request the
Court not only to determine the Cameroon-Nigeria maritime boundary but also to
determine Equatorial Guinea's maritime boundary with these two States, Equatorial
Guinea had made no such request and wished to continue to seek to determine its
maritime boundary with its neighbours by negotiation.

The Court fixed 16 August 1999 as the time limit for the filing of written ob-
servations on Equatorial Guinea's request by Cameroon and Nigeria. Those written
observations were filed within the prescribed time limits.

By an Order of 21 October 1999 {I.C.J. Reports 1999, p. 1029), the Court
handed down its decision on Equatorial Guinea's Application for permission to in-
tervene. The full text of the operative paragraph reads as follows:

"For these reasons,

THE COURT,

Unanimously,

1. Decides that the Republic of Equatorial Guinea is permitted to inter-
vene in the case, pursuant to Article 62 of the Statute, to the extent, in the man-
ner and for the purposes set out in its Application for permission to intervene;

2. Fixes the following time limits for the filing of the written statement
and the written observation referred to in Article 85, paragraph 1, of the Rules
of Court:

4 April 2001 for the written statement of the Republic of Equatorial
Guinea;

4 July 2001'for the written observation of the Republic of Cameroon and
of the Federal Republic of Nigeria; and

3. Reserves the subsequent procedure for further decision."

(vii) Kasikili/Sedudu Island (Botswana/Namibia)

Public sittings to hear the oral arguments of the Parties were held from 15 Feb-
ruary to 5 March 1999.

At a public sitting held on 13 December 1999, the Court delivered its judgment
(I.C.J. Reports 1999, p. 1045), a summary of which is given below, followed by the
text of the operative paragraph:

Review of the proceedings and submissions of the Parties (paras. 1-10)

The Court begins by recalling that by joint letter dated 17 May 1996, Botswana
and Namibia transmitted to the Registrar the original text of a Special Agreement
between the two States, signed at Gaborone on 15 February 1996 and entered into
force on 15 May 1996, article I of which reads as follows:

"The Court is asked to determine, on the basis of the Anglo-German Treaty
of 1 July 1890 [an agreement between Great Britain and Germany respecting
the spheres of influence of the two countries in Africa] and the rules and princi-
ples of international law, the boundary between Namibia and Botswana around
Kasikili/Sedudu Island and the legal status of the island."
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The Court then recites the successive stages of the proceedings and sets out the
submissions of the Parties.

Botswana's final submissions as presented at the hearing of 5 March 1999 were
as follows:

"May it please the Court:

(1) to adjudge and declare:

(a) that the northern and western channel of the Chobe River in the vi-
cinity of Kasikili/Sedudu Island constitutes the 'main channel' of the Chobe
River in accordance with the provisions of article III (2) of the Anglo-German
Agreement of 1890; and

(¿>) consequently, sovereignty in respect of Kasikili/Sedudu Island vests
exclusively in the Republic of Botswana; and further

(2) to determine the boundary around Kasikili/Sedudu Island on the ba-
sis of the thalweg in the northern and western channel of the Chobe River."

Namibia's final submissions read at the hearing of 2 March 1999 were as fol-
lows:

"May it please the Court, rejecting all claims and submissions to the con-
trary, to adjudge and declare

1. The channel that lies to the south of Kasikili/Sedudu Island is the
main channel of the Chobe River.

2. The channel that lies to the north of Kasikili/Sedudu Island is not the
main channel of the Chobe River.

3. Namibia and its predecessors have occupied and used Kasikili Island
and exercised sovereign jurisdiction over it, with the knowledge and acquies-
cence of Botswana and its predecessors since at least 1890.

4. The boundary between Namibia and Botswana around Kasikili/
Sedudu Island lies in the centre (that is to say, the thalweg) of the southern
channel of the Chobe River.

5. The legal status of Kasikili/Sedudu Island is that it is a part of the ter-
ritory under the sovereignty of Namibia."

Background to the case (paras. 11-16)

The Court then gives a description of the geography of the area concerned, il-
lustrated by three sketch-maps.

Thereafter the Court recounts the history of the dispute between the Parties
which is set against the background of the nineteenth century race among the Euro-
pean colonial Powers for the partition of Africa. In the spring of 1890, Germany and
Great Britain entered into negotiations with a view to reaching agreement concern-
ing their trade and their spheres of influence in Africa. The resulting Treaty of 1 July
1890 delimited, inter alia, the spheres of influence of Germany and Great Britain in
South-West Africa; that delimitation lies at the heart of the present case.

In the ensuing century, the Territories involved experienced various mutations
in status. The independent Republic of Botswana came into being on 30 Septem-
ber 1966, on the territory of the former British Bechuanaland Protectorate, while
Namibia (of which the Caprivi Strip forms part) became independent on 21 March
1990.
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Shortly after Namibian independence, differences arose between the two States
concerning the location of the boundary around Kasikili/Sedudu Island. In May
1992, it was agreed to submit the determination of the boundary around the island to
a joint team of technical experts. In February 1995, the joint team report, in which
the team announced that it had failed to reach an agreed conclusion on the question
put to it, was considered and it was decided to submit the dispute to the International
Court of Justice for a final and binding determination.

The rules of interpretation applicable to the 1890 Treaty (paras. 18-20)

Thé Court begins by observing that the law applicable to the present case has
its source first in the 1890 Treaty, which Botswana and Namibia acknowledge to be
binding on them. As regards the interpretation of that Treaty, the Court notes that
neither Botswana nor Namibia are parties to the Vienna Convention on the Law of
Treaties of 23 May 1969, but that both of them consider that article 31 of the Vienna
Convention is applicable inasmuch as it reflects customary international law.

According to article 31 of the Vienna Convention on the Law of Treaties:

"1 . A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.

"2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:

(a) Any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty;

(b) Any instrument which was made by one or more parties in connec-
tion with the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty."

The Court indicates that it shall proceed to interpret the provisions of the 1890 Treaty
by applying the rules of interpretation set forth in the 1969 Vienna Convention,
recalling that:

"a treaty must be interpreted in good faith, in accordance with the ordinary
meaning to be given to its terms in their context and in the light of its object
and purpose. Interpretation must be based above all upon the text of the treaty.
As a supplementary measure recourse may be had to means of interpretation
such as the preparatory work of the treaty." (Territorial Dispute (Libyan Arab
Jamahiriya/Chad) Judgment, I.S.J. Reports 1994, pp. 21-22, para. 41)

The text of the 1890 Treaty (paras. 21-46)

The Court first examines the text of the 1890 Treaty, article III of which reads
as follows:

"In Southwest Africa the sphere in which the exercise of influence is re-
served to Germany is bounded:

" 1. To the south by a line commencing at the mouth of the Orange river,
and ascending the north bank of that river to the point of its intersection by the
20th degree of east longitude.

"2. To the east by a line commencing at the above-named point, and fol-
lowing the 20th degree of east longitude to the point of its intersection by the
22nd parallel of south latitude; it runs eastward along that parallel to the point
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of its intersection by the 21st degree of east longitude; thence it follows that
degree northward to the point of its intersection by the 18th parallel of south
latitude; it runs eastward along that parallel till it reaches the river Chobe, and
descends the centre of the main channel of that river to its junction with the
Zambesi, where it terminates.

"It is understood that under this arrangement Germany shall have free ac-
cess from her Protectorate to the Zambesi by a strip of territory which shall at
no point be less than 20 English miles in width.

"The sphere in which the exercise of influence is reserved to Great Britain
is bounded to the west and northwest by the above-mentioned line. It includes
Lake Ngami.

"The course of the above boundary is traced in general accordance with a
map officially prepared for the British Government in 1889."

As far as the region covered by the present case is concerned, this provision
locates the dividing line between the spheres of influence of the Contracting Parties
in the "main channel" of the River Chobe; however, neither this nor any other provi-
sion of the Treaty furnishes criteria enabling that "main channel" to be identified. It
must also be noted that the English version refers to the "centre" of the main chan-
nel, while the German version uses the term "thalweg" of that channel (Thalweg des
Hauptlaufes). Observing that Botswana and Namibia did not themselves express
any real difference of opinion on the meaning of these terms, the Court indicates that
it will accordingly treat the words "centre of the main channel" in article III, para-
graph 2, of the 1890 Treaty as having the same meaning as the words "Thalweg des
Hauptlaufes". In the Court's opinion, the real dispute between the Parties concerns
the location of the main channel where the boundary lies. In Botswana's view, it is
to be found "on the basis of the thalwegs in the northern and western channel of the
Chobe", whereas in Namibia's view, it "lies in the centre (that is to say thalwegs)
of the southern channel of the Chobe River". The Court observes that by introduc-
ing the term "main channel" into the draft treaty, the contracting parties must be
assumed to have intended that a precise meaning be given to it. For these reasons,
the Court indicates that it will therefore proceed first to determine the main chan-
nel. In so doing, it will seek to determine the ordinary meaning of the words "main
channel" by reference to the most commonly used criteria in international law and
practice, to which the Parties have referred.

Criteria for identifying the "main channel" (paras. 29-42)

The Court notes that the Parties to the dispute agree on many of the criteria for
identifying the "main channel", but disagree on the relevance and applicability of
several of those criteria.

For Botswana, the relevant criteria are as follows: greatest depth and width;
bed profile configuration; navigability; greater flow of water. Botswana also lays
stress on the importance, from the standpoint of identification of the main chan-
nel, of "channel capacity", "flow velocity" and "volume of flow". Namibia acknow-
ledges that

"possible criteria for identifying the main channel in a river with more than
one channel are the channel with the greatest width, or the greatest depth, or
the channel that carries the largest proportion of the annual flow of the river. In
many cases the main channel will have all three of these characteristics."
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It adds, however, referring to the sharp variations in the level of the Chobe's
waters, that: "neither width nor depth are suitable criteria for determining which
channel is the main channel". Among the possible criteria, Namibia therefore at-
taches the greatest weight to the amount of flow: according to it, the main channel is
the one "that carries the largest proportion of the annual flow of the river". Namibia
also emphasized that another key task was to identify the channel that is most used
for river traffic.

The Court notes that the Parties have expressed their views on one or another
aspect of the criteria, distinguishing between them or placing emphasis on their
complementarity and their relationship with other criteria. Before coming to a con-
clusion on the respective role and significance of the various criteria thus chosen,
the Court further notes that the present hydrological situation of the Chobe around
Kasikili/Sedudu Island may be presumed to be essentially the same as that which
existed when the 1890 Treaty was concluded.

Depth (para. 32)

Notwithstanding all the difficulties involved in sounding the depth of the chan-
nels and interpreting the results, the Court concludes that the northern channel is
deeper than the southern one, as regards mean depth, and even as regards minimum
depth.

Width (para. 33)

With regard to the width, the Court finds, on the basis of a report dating from
as early as 1912, aerial photographs taken between 1925 and 1985, and satellite
pictures taken in June 1975, that the northern channel is wider than the southern
channel.

Flow of water (paras. 34-37)

With regard to the flow, i.e., the volume of water carried, the Court is not in a
position to reconcile the figures submitted by the Parties, who take a totally different
approach to the definition of the channels concerned. The Court is of the opinion
that the determination of the main channel must be made according to the low water
baseline and not the floodline. The evidence shows that when the river is in flood,
the Island is submerged by flood water and the entire region takes on the appearance
of an enormous lake. Since the two channels are then no longer distinguishable, it
is not possible to determine the main channel in relation to the other channel. The
Court therefore is not persuaded by Namibia's argument concerning the existence
of a major "main" channel whose visible southern channel would merely constitute
the thalweg.

Visibility (para. 38)

The Court is further unable to conclude that, in terms of visibility—or of gen-
eral physical appearance—the southern channel is to be preferred to the northern
channel, as maintained by Namibia.

Bed profile configuration (para. 39)

Having examined the arguments, maps and photographs put forward by the
Parties, the Court is also unable to conclude that, from its bed configuration, the
southern channel constitutes the principal and natural prolongation of the course of
the Chobe before the bifurcation.
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Navigability (paras. 40-42)

The Court notes that the navigability of watercourses varies greatly, depending
on prevailing natural conditions. Those conditions can prevent the use of the water-
course in question by large vessels carrying substantial cargoes, but permit light
flat-bottomed vessels to navigate. In the present case, the data furnished by the Par-
ties tend to prove that the navigability of the two channels around Kasikili/Sedudu
Island is limited by their shallowness. This situation inclines the Court to the view
that, in this respect, the "main channel" in this part of the Chobe is that of the two
which offers more favourable conditions for navigation. In the Court's view, it is the
northern channel which meets this criterion.

For the foregoing reasons, the Court concludes that, in accordance with the
ordinary meaning of the terms that appear in the pertinent provision of the 1890
Treaty, the northern channel of the River Chobe around Kasikili/Sedudu Island must
be regarded as its main channel. It observes that this conclusion is supported by the
results of three on-site surveys carried out in 1912,1948 and 1985, which concluded
that the main channel of the River Chobe was the northern channel.

The object and purpose of the 1890 Treaty (paras. 43-46)

The Court then considers how and to what extent the object and purpose of the
treaty can clarify the meaning to be given to its terms. While the treaty in question is
not a boundary treaty proper but a treaty delimiting spheres of influence, the Parties
nonetheless accept it as the treaty determining the boundary between their territo-
ries. The contracting powers, the Court observes, by opting for the words "centre
of the main channel", intended to establish a boundary separating their spheres of
influence even in the case of a river having more than one channel.

The Court notes that navigation appears to have been a factor in the choice of the
contracting powers in delimiting their spheres of influence, but it does not consider
that navigation was the sole objective of the provisions of article III, paragraph 2, of
the Treaty. In referring to the main channel of the Chobe, the parties sought both to
secure for themselves freedom of navigation on the river and to delimit as precisely
as possible their respective spheres of influence.

The subsequent practice (paras. 47-80)

In the course of the proceedings, Botswana and Namibia made abundant ref-
erence to the subsequent practice of the parties to the 1890 Treaty—and of their
successors—as an element in the interpretation of that Treaty. While both Parties
accept that interpretative agreements and subsequent practice do constitute elements
of treaty interpretation under international law, they disagree on the consequences
to be drawn from the facts in this case for purposes of the interpretation of the 1890
Treaty.

Article 31, paragraph 3, of the 1969 Vienna Convention on the Law of Treaties,
which, as stated earlier, reflects customary law, provides, for the interpretation of
treaties, as follows:

"3. There shall be taken into account, together with the context:
(a) Any subsequent agreement between the parties regarding the inter-

pretation of the treaty or the application of its provisions;
(b) Any subsequent practice in the application of the treaty which estab-

lishes the agreement of the parties regarding its interpretations."
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In support of its interpretation of article III, paragraph 2, of the 1890 Treaty,
Botswana relies principally on three sets of documents: a report on a reconnaissance
of the Chobe produced in August 1912 by an officer of the Bechuanaland Protector-
ate Police, Captain Eason; an arrangement arrived at in August 1951 between Major
Trollope, Magistrate for the Eastern Caprivi, and Mr. Dickinson, a District Com-
missioner in the Bechuanaland Protectorate, together with the correspondence that
preceded and followed that arrangement; and an agreement concluded in December
1908 between the authorities of Botswana and South Africa for the conduct of a
joint survey of the Chobe, together with the resultant survey report.

The Eason report (1912) (paras. 53-55)

The Court shares the view, put forward by Namibia and accepted by Botswana
in the final version of its argument, that the Eason report and its surrounding circum-
stances cannot be regarded as representing "subsequent practice in the application of
the treaty" of 1890, within the meaning of article 31, paragraph 3 (b), of the Vienna
Convention.

The Trollope-Redman correspondence (1947-1951) (paras. 56-63)

In 1947, Mr. Ker, who was operating a transport business in Bechuanaland,
planned to bring timber down the Chobe using the northern channel. He obtained
the necessary permission from the competent official in the Caprivi Strip, Major
Trollope, but also raised the matter with the Bechuanaland authorities. Following
a joint report entitled "Boundary between the Bechuanaland Protectorate and the
Eastern Caprivi Zipfel: Kasikili Island" produced by Major Trollope and Mr. Red-
man (District Commissioner at Kasane, Bechuanaland) in 1948, and forwarded to
their respective authorities, there ensued an extended correspondence between those
authorities.

In 1951 an exchange of correspondence between Mr. Dickinson, who had in
the meantime succeeded Mr. Redman as District Commissioner at Kasane (Bechua-
naland) and Major Trollope led to the following "gentlemen's agreement":

"(a) That we agree to differ on the legal aspect regarding Kasikili Island,
and the concomitant question of the Northern Waterway:

(b) That the administrative arrangements which we hereafter make are
entirely without prejudice to the rights of the Protectorate and the Strip to pur-
sue the legal question mentioned in (a) should it at any time seem desirable to
do so and will not be used as an argument that either territory has made any
admissions or abandoned any claims; and

(c) That, having regard to the foregoing, the position revert to what it
was de facto before the whole question was made an issue in 1947—i.e., that
Kasikili Island continue to be used by Caprivi tribesmen and that the Northern
Waterway continue to be used as a 'free for all' thoroughfare."

Each side, however, made a caveat with regard to its position in any future
controversy over the island.

The Court observes that each of the Parties to the present proceedings relies on
the Trollope-Redman joint report and the correspondence relating thereto in support
of its position. From its examination of the extended correspondence, the Court con-
cludes that the above-mentioned events, which occurred between 1947 and 1951,
demonstrate the absence of agreement between South Africa and Bechuanaland
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with regard to the location of the boundary around Kasikili/Sedudu Island and the
status of the island. Those events cannot therefore constitute "subsequent practice
in the application of the treaty [of 1890] which establishes the agreement of the par-
ties regarding its interpretation" (1969 Vienna Convention on the Law of Treaties,
art. 31, para. 3 (b)). A fortiori, they cannot have given rise to an "agreement between
the parties regarding the interpretation of the treaty or the application of its provi-
sions" (ibid., art. 31, para. 3 (a)).

The joint survey of 1985 (paras. 64-68)

In October 1984, an incident during which shots were fired took place between
members of the Botswana Defence Force and South African soldiers who were trav-
elling by boat in the Chobe's southern channel. At a meeting held in Pretoria on 19
December 1984 between representatives of various South African and Botswanan
ministries, it emerged that the incident had arisen out of differences of interpretation
as to the precise location of the boundary around Kasikili/Sedudu Island. At this
meeting, reference was made to the terms of the 1890 Treaty and it was agreed "that
a joint survey should take place as a matter of urgency to determine whether the
main Channel of the Chobe River is located to the north or the south of the Sedudu/
Kasikili Island". The joint survey was carried out at the beginning of July 1985. The
conclusions of the survey report were as follows:

"The main channel of the Chobe River now passes Sedudu/Kasikili Island
to the west and to the north of it. (See annexed map C.)

"The evidence available seems to point to the fact that this has been the
case, at least, since 1912.

"It was not possible to ascertain whether a particularly heavy flood
changed the course of the river between 1890 and 1912. Capt. Eason of the
Bechuanaland Protectorate Police states, on page 4 of part I of the report which
has been referred to earlier, that floods occurred in 1899 and in June and July
of 1909.

"If the main channel of the river was ever situated to the south of the is-
land, it is probable that erosion in the Sedudu Valley, the location of which can
be seen in the annexed map C, has caused the partial silting up of the southern
channel.

"Air photographs showing the channels of the river in the vicinity of the
island are available in the archives of the two national survey organisations.
They were taken in 1925, 1943, 1972, 1977, 1981 and 1982. No substantial
change in the position of the channels is evident from the photographs."

Having examined the subsequent correspondence between the South African
and Botswana authorities, the Court finds that it cannot conclude therefrom that in
1984-1985 South Africa and Botswana had agreed on anything more than the des-
patch of the joint team of experts. In particular, the Court cannot conclude that the
two States agreed in some fashion or other to recognize themselves as legally bound
by the results of the joint survey carried out in July 1985. Neither the record of the
meeting held in Pretoria on 19 December 1984 nor the experts' terms of reference
serve to establish that any such agreement was reached. Moreover, the subsequent
correspondence between the South African and Botswana authorities appear to deny
the existence of any such agreement: in a note of 4 November 1985, Botswana
called upon South Africa to accept the survey conclusions; not only did South Africa
fail to accept them but on several occasions it emphasized the need for Botswana to
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negotiate and agree on the question of the boundary with the relevant authorities of
South-West Africa/Namibia, or indeed of the future independent Namibia.

Presence ofMasubia on the island (paras. 71-75)

In the proceedings Namibia, too, invoked in support of its arguments the sub-
sequent practice of the parties to the 1890 Treaty. In its Memorial it contended that
this conduct

"is relevant to the present controversy in three distinct ways. In the first place,
it corroborates the interpretation of the Treaty. Second, it gives rise to a second
and entirely independent basis for Namibia's claim under the doctrines con-
cerning acquisition of territory by prescription, acquiescence and recognition.
Finally, the conduct of the parties shows that Namibia was in possession of the
island at the time of termination of colonial rule, a fact that is pertinent to the
application of the principle of utipossidetis."

The subsequent practice relied on by Namibia consists of
"[t]he control and use of Kasikili Island by the Masubia of Caprivi, the exercise
of jurisdiction over the Island by the Namibian governing authorities, and the
silence by Botswana and its predecessors persisting for almost a century with
full knowledge of the facts ..."

The Court indicates that it will not at this point examine Namibia's argument
concerning prescription. It will merely seek to ascertain whether the long-standing,
unopposed, presence ofMasubia tribespeople on Kasikili/Sedudu Island constitutes
"subsequent practice in the application of the [1890] treaty which establishes the
agreement of the parties regarding its interpretation" (1969 Vienna Convention on
the Law of Treaties, art. 31, para. 3 (¿>)). To establish such practice, at least two
criteria would have to be satisfied: first, that the occupation of the island by the
Masubia was linked to a belief on the part of the Caprivi authorities that the bound-
ary laid down by the 1890 Treaty followed the southern channel of the Chobe; and,
second, that the Bechuanaland authorities were fully aware of and accepted this as a
confirmation of the Treaty boundary.

There is nothing that shows, in the opinion of the Court, that the intermittent
presence on the island of people from the Caprivi Strip was linked to territorial
claims by the Caprivi authorities. It further seems to the Court that, as far as Be-
chuanaland, and subsequently Botswana, were concerned, the intermittent presence
of the Masubia on the island did not trouble anyone and was tolerated, not least
because it did not appear to be connected with interpretation of the terms of the 1890
Treaty. The Court thus finds that the peaceful and public use of Kasikili/ Sedudu
Island, over a period of many years, by Masubia tribesmen from the Eastern Caprivi
does not constitute "subsequent practice in the application of the [1890] treaty"
within the meaning of article 31, paragraph 3 (b), of the Vienna Convention on the
Law of Treaties.

*

The Court concludes from all of the foregoing that the subsequent practice of
the parties to the 1890 Treaty did not result in any "agreement between the parties
regarding the interpretation of the treaty or the application of its provisions", within
the meaning of article 31, paragraph 3 (a), of the 1969 Vienna Convention on the
Law of Treaties, nor did it result in any "practice in the application of the treaty
which establishes the agreement of the parties regarding its interpretation", within
the meaning of subparagraph (b) of that same provision.
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Maps as evidence (paras. 81-87)

Both Parties have submitted in evidence in support of their respective positions
a large number of maps, dating back as far as 1880. Namibia points out that the
majority of the maps submitted in these proceedings, even those emanating from
British colonial sources and intended to show the boundaries of Bechuanaland, tend
to place the boundary around Kasikili/Sedudu Island in the southern channel. Na-
mibia relies on this as "a specialized form of 'subsequent practice' and ... also an
aspect both of the exercise of jurisdiction and the acquiescence in it that matures
into prescriptive title". Botswana for its part places less reliance on maps, pointing
out, inter alia, that most of the early maps show too little detail, or are too small in
scale, to be of value in this case. Botswana asserts, however, that the available maps
and sketches indicate that, from the time the Chobe was surveyed with any particu-
larity by European explorers from the 1860s onwards, a north channel around the
island was known and regularly depicted. Botswana does not, however, attempt to
demonstrate that this places the boundary in the northern channel. Rather, its overall
position is that the map evidence is far less consistent in placing the boundary in the
southern channel than Namibia claims.

The Court begins by recalling what the Chamber dealing with the Frontier
Dispute (Burkina Faso/Republic of Mali) case had to say on the evidentiary value
of maps:

"maps merely constitute information which varies in accuracy from case to
case; of themselves, and by virtue solely of their existence, they cannot con-
stitute a territorial title, that is, a document endowed by international law with
intrinsic legal force for the purpose of establishing territorial rights. Of course,
in some cases maps may acquire such legal force, but where this is so the legal
force does not arise solely from their intrinsic merits: it is because such maps
fall into the category of physical expressions of the will of the State or States
concerned. This is the case, for example, when maps are annexed to an official
text of which they form an integral part. Except in this clearly defined case,
maps are only extrinsic evidence of varying reliability or unreliability which
may be used, along with other evidence of a circumstantial kind, to establish or
reconstitute the real facts." (I.CJ. Reports 1986, p. 582, para. 54).

After examining the map evidence produced in this case, the Court considers
itself unable to draw conclusions from it, in view of the absence of any map offi-
cially reflecting the intentions of the parties to the 1890 Treaty and of any express
or tacit agreement between them or their successors concerning the validity of the
boundary depicted in a map, as well as in the light of the uncertainty and inconsist-
ency of the cartographic material submitted to it. That evidence cannot therefore
"endors[e] a conclusion at which a court has arrived by other means unconnected
with the maps" (Frontier Dispute (Burkina Faso/Republic of Mali), I.CJ. Reports
1986, p. 583, para. 56), nor can it alter the results of the Court's textual interpreta-
tion of the 1890 Treaty.

"Centre of the main channel" or thalweg (paras. 88-89)

The foregoing interpretation of the relevant provisions of the 1890 Treaty leads
the Court to conclude that the boundary between Botswana and Namibia around
Kasikili/Sedudu Island provided for in this Treaty lies in the northern channel of
the Chobe River.
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According to the English text of the Treaty, this boundary follows the "cen-
tre" of the main channel; the German text uses the word "thalweg". The Court has
already indicated that the parties to the 1890 Treaty intended these terms to be syn-
onymous and that Botswana and Namibia had not themselves expressed any real
difference of opinion on this subject.

It is moreover clear from the travaux préparatoires of the Treaty that there
was an expectation of navigation on the Chobe by both contracting parties, and a
common intention to exploit this possibility. Although the parties in 1890 used the
terms "thalweg" and "centre of the channel" interchangeably, the former reflects
more accurately the common intention to exploit navigation than does the latter.
Accordingly this is the term that the Court will consider determinative in article III,
paragraph 2.

Inasmuch as Botswana and Namibia agreed, in their replies to a question put
by a Member of the Court, that the thalweg of the Chobe was formed by the line of
deepest soundings in that river, the Court concludes that the boundary follows that
line in the northern channel around Kasikili/Sedudu Island.

Acquisitive prescription (paras. 90-99)

The Court continues by observing that Namibia, however, claims title to
Kasikili/Sedudu Island, not only on the basis of the 1890 Treaty but also, in the
alternative, on the basis of the doctrine of prescription. Namibia argues that:

"by virtue of continuous and exclusive occupation and use of Kasikili Island
and exercise of sovereign jurisdiction over it from the beginning of the century,
with full knowledge, acceptance and acquiescence by the governing authorities
in Bechuanaland and Botswana, Namibia has prescriptive title to the island".

Botswana maintains that the Court cannot take into consideration Namibia's argu-
ments relating to prescription and acquiescence as these are not included in the
scope of the question submitted to it under the terms of the Special Agreement.

The Court notes that under the terms of article I of the Special Agreement it is
asked to determine the boundary between Namibia and Botswana around Kasikili/
Sedudu Island and the legal status of the island "on the basis of the Anglo-German
Treaty of 1 July 1890 and the rules and principles of international law". In the Court's
view the Special Agreement, in referring to the "rules and principles of international
law", authorizes the Court not only to interpret the 1890 Treaty in the light of those
rules and principles but also to apply those rules and principles independently. The
Court therefore considers that the Special Agreement does not preclude the Court
from examining arguments relating to prescription put forward by Namibia.

After summarizing the arguments advanced by each of the Parties, the Court
observes that they agree between themselves that acquisitive prescription is rec-
ognized in international law and that they further agree on the conditions under
which title to territory may be acquired by prescription, but that their views differ
on whether those conditions are satisfied in this casee. Their disagreement relates
primarily to the legal inferences which may be drawn from the presence on Kasikili/
Sedudu Island of the Masubia of Eastern Caprivi: while Namibia bases its argument
primarily on that presence, considered in the light of the concept of "indirect rule",
to claim that its predecessors exercised title-generating State authority over the
island, Botswana sees this as simply a "private" activity, without any relevance in
the eyes of international law.
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The Court continues by pointing out that for present purposes, it need not con-
cern itself with the status of acquisitive prescription in international law or with the
conditions for acquiring title to territory by prescription. The Court considers, for
the reasons set out below, that the conditions cited by Namibia itself are not satis-
fied in this case and that Namibia's argument on acquisitive prescription therefore
cannot be accepted.

The Court observes that it follows from its examination of the presence of the
Masubia on the island (see above) that even if links of allegiance may have existed
between the Masubia and the Caprivi authorities, it has not been established that the
members of this tribe occupied the island à titre de souverain, i.e., that they were
exercising functions of State authority there on behalf of those authorities. Indeed,
the evidence shows that the Masubia used the island intermittently, according to
the seasons and their needs, for exclusively agricultural purposes; this use, which
began prior to the establishment of any colonial administration in the Caprivi Strip,
seems to have subsequently continued without being linked to territorial claims on
the part of the Authority administering the Caprivi. Admittedly, when, in 1947-
1948, the question of the boundary in the region arose for the first time between
the local authorities of Bechuanaland Protectorate and of South Africa, the Chobe's
"main channel" around the island was said to be the northern channel, but the South
African authorities relied on the presence of the Masubia on the island in order to
maintain that they had title based on prescription. However, from then on the Be-
chuanaland authorities took the position that the boundary was located in the north-
ern channel and that the island was part of the Protectorate; after some hesitation,
they declined to satisfy South Africa's claims to the island, while at the same time
recognizing the need to protect the interests of the Caprivi tribes. The Court infers
from this, first, that for Bechuanaland, the activities of the Masubia on the island
were an independent issue from that of title to the island and, second, that, as soon as
South Africa officially claimed title, Bechuanaland did not accept that claim, which
precluded acquiescence on its part.

In the Court's view, Namibia has not established with the necessary degree
of precision and certainty that acts of State authority capable of providing alterna-
tive justification for prescriptive title, in accordance with the conditions set out by
Namibia, were carried out by its predecessors or by itself with regard to Kasikili/
Sedudu Island.

The legal status of the island and the two channels around it (paras. 100-103)

The Court's interpretation of article III (2) of the 1890 Treaty has led it to
conclude that the boundary between Botswana and Namibia around Kasikili/Sedudu
Island follows the line of deepest soundings in the northern channel of the Chobe.
Since the Court has not accepted Namibia's argument on prescription, it follows that
Kasikili/Sedudu Island forms part of the territory of Botswana.

The Court observes, however, that the Kasane Communique of 24 May 1992
records that the Presidents of Namibia and Botswana agreed and resolved that:

"(c) existing social interaction between the people of Namibia and Bo-
tswana should continue;

(d) the economic activities such as fishing shall continue on the under-
standing that fishing nets should not be laid across the river;
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(e) navigation should remain unimpeded including free movement of
tourists".

The Court, which by the terms of the Joint Agreement between the Parties
is empowered to determine the legal status of Kasikili/Sedudu Island, concludes,
in the light of the above-mentioned provisions of the Kasane Communique and in
particular its subparagraph (e) and the interpretation of that subparagraph Botswana
gave before the Court in this case, that the Parties have undertaken to one another
that there shall be unimpeded navigation for craft of their nationals and flags in the
channels of Kasikili/Sedudu Island. As a result, in the southern channel of Kasikili/
Sedudu Island, the nationals of Namibia, and vessels flying its flag, are entitled to,
and shall enjoy, a treatment equal to that accorded by Botswana to its own nationals
and to vessels flying its own flag. Nationals of the two States, and vessels, whether
flying the flag of Botswana or of Namibia, shall be subject to the same conditions
as regards navigation and environmental protection. In the northern channel, each
Party shall likewise accord the nationals of, and vessels flying the flag of, the other,
equal national treatment.

Operative paragraph (para. 104)

"For these reasons,

THE COURT,

(1) By eleven votes to four,

Finds that the boundary between the Republic of Botswana and the Re-
public of Namibia follows the line of deepest soundings in the northern channel
of the Chobe River around Kasikili/Sedudu Island;

IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ran-
jeva, Herczegh, Shi, Koroma, Vereshchetin, Higgins, Kooijmans;

AGAINST: Vice-President Weeramantry; Judges Fleischhauer, Parra-
Aranguren, Rezek.

(2) By eleven votes to four,

Finds that Kasikili/Sedudu Island forms part of the territory of the Repub-
lic of Botswana;

IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ran-
jeva, Herczegh, Shi, Koroma, Vereshchetin, Higgins, Kooijmans;

AGAINST: Vice-President Weeramantry; Judges Fleischhauer, Parra-
Aranguren, Rezek.

(3) Unanimously,

Finds that, in the two channels around Kasikili/Sedudu Island, the nation-
als of, and vessels flying the flags of, the Republic of Botswana and the Repub-
lic of Namibia shall enjoy equal national treatment."

Judges Ranjeva, Koroma and Higgins appended declarations to the Judgment
of the Court. Judges Oda and Kooijmans appended separate opinions. Vice-President
Weeramantry, Judges Fleischhauer, Parra-Aranguren and Rezek appended dissenting
opinions.

194



(viii) Sovereignty over Pulau Ligitan and Pulau Sipadan
(Indonesia/Malaysia)

By an order of 10 November 1998 (I.C.J. Reports 1998, p. 429), the Court, tak-
ing into account the provisions of the Special Agreement on the written pleadings,
fixed 2 November 1999 and 2 March 2000 respectively as the time limits for the
filing by each of the Parties of a Memorial and a Counter-Memorial.

By an Order of 14 September 1999 (I.C.J. Reports 1999, p. 1012), the Court,
at a request jointly made by the Parties, extended the time limit for the filing of the
Counter-Memorials to 2 July 2000.

The Memorials were filed within the time limit of 2 November 1999 as fixed by
the Court's Order of 10 November 1998.

(ix) Request for Interpretation of the Judgment of 11 June 1998 in the Case
concerning the Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria), Preliminary Objections (Nigeria v. Cameroon)

At a public sitting held on 25 March 1999, the Court delivered its judgment on
the request for interpretation (I.C.J. Reports 1999, p. 31), a summary of which is
given below, followed by the text of the operative paragraph:

History of the proceedings and submissions of the Parties (paras. 1-7)

The Court begins by recalling the history of the case and by quoting the sub-
missions presented by Nigeria in its Application.

It continues by noting that the following submissions were presented by Cam-
eroon in its written observations:

"On these grounds,
Having regard to the Request for Interpretation submitted by the Federal

Republic of Nigeria dated 21 October 1998, the Republic of Cameroon makes
the following submissions:

1. The Republic of Cameroon leaves it to the Court to decide whether
it has jurisdiction to rule on a request for interpretation of a decision handed
down following incidental proceedings and, in particular, with regard to a judg-
ment concerning the preliminary objections raised by the defending Party;

2. The Republic of Cameroon requests the Court:
—Primarily:

To declare the request by the Federal Republic of Nigeria inadmissible; to
adjudge and declare that there is no reason to interpret the Judgment of 11 June
1998;

—Alternatively:

To adjudge and declare that the Republic of Cameroon is entitled to rely
on all facts; irrespective of their date, that go to establish the continuing viola-
tion by Nigeria of its international obligation; that the Republic of Cameroon
may also rely on such facts to enable an assessment to be made of the damage
it has suffered and the adequate reparation that is due to it."

The Court's jurisdiction over Nigeria's request for interpretation (paras. 8-11)

The Court first addresses the question of its jurisdiction over the request for
interpretation submitted by Nigeria. Nigeria states that, in the case concerning the
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Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Ni-
geria), Cameroon alleged that Nigeria bore international responsibility "for certain
incidents said to have occurred at various places at Bakassi and Lake Chad and
along the length of the frontier between those two regions". Nigeria contends that
the Court's judgment of 11 June 1998 does not specify "which of these alleged in-
cidents are to be considered further as part of the merits of the case". Thus Nigeria
maintains that the judgment "is unclear [as to] whether Cameroon was entitled at
various times, after the submission of its Amended Application, to bring before the
Court new incidents". Nigeria further emphasizes "the inadmissibility of treating as
part of the dispute brought before the Court by the Applications of March and June
1994 alleged incidents occurring subsequently to June 1994". The judgment of 11
June 1998 was accordingly to be interpreted as meaning "that so far as concerns the
international responsibility [of] Nigeria ... the dispute before the Court does not in-
clude any alleged incidents other than (at most) those specified in [the] Application
... and Additional Application".

Cameroon, for its part, recalls in its written observations that, in its judgment
of 11 June 1998, the Court rejected seven of Nigeria's preliminary objections and
stated that the eighth objection was not of an exclusively preliminary character;
the Court further recognized that it had jurisdiction to adjudicate upon the dispute
and found that the Application of Cameroon of 29 March 1994, as amended by the
Additional Application of 6 June 1994, was admissible. Cameroon declares that the
Parties "do not have to 'apply' such a judgment; they only have to take note of it".
While leaving the question to the appreciation of the Court, it states that "there are
very serious doubts about the possibility of bringing a request for interpretation of a
judgment concerning preliminary objections".

The Court observes that Article 60 of the Statute provides: "The judgment is
final and without appeal. In the event of dispute as to the meaning or scope of the
judgment, the Court shall construe it upon the request of any party." By virtue of
the second sentence of Article 60, the Court has jurisdiction to entertain requests for
interpretation of any judgment rendered by it. This provision makes no distinction
as to the type of judgment concerned. It follows, therefore, that a judgment on pre-
liminary objections, just as well as a judgment on the merits, can be the object of a
request for interpretation. However, "the second sentence of Article 60 was inserted
in order, if necessary, to enable the Court to make quite clear the points which had
been settled with binding force in a judgment, a request which has not that object
does not come within the terms of this provision" {Interpretation of Judgments Nos.
7 and 8 (Factory at Chorzow), Judgment No. 11, 1927, P.C.I.J., Series A, No. 13,
p. 11). In consequence any request for interpretation must relate to the operative part
of the judgment and cannot concern the reasons for the judgment except insofar as
these are inseparable from the operative part.

The Court then recalls that in the case concerning the Land and Maritime
Boundary between Cameroon and Nigeria, Nigeria had put forward a sixth pre-
liminary objection "to the effect that there is no basis for a judicial determination
that Nigeria bears international responsibility for alleged frontier incursions"; and
that in the operative part of its judgment of 11 June 1998 the Court rejects the sixth
preliminary objection. The reasons for this are set out in paragraphs 98 to 101 of the
judgment. These deal in detail with Cameroon's rights as regards the presentation
of "facts and legal considerations" that it might wish to put forward in support of its
submissions seeking a ruling against Nigeria. These reasons are inseparable from
the operative part of the judgment and in this regard the request therefore meets
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the conditions laid down by Article 60 of the Statute in order for the Court to have
jurisdiction to entertain a request for interpretation of a judgment.

The admissibility of Nigeria's request (paras. 12-16)

The Court then examines the admissibility of Nigeria's request. It observes that
the question of the admissibility of requests for interpretation of the Court's judg-
ments needs particular attention because of the need to avoid impairing the finality,
and delaying the implementation, of these judgments. It is not without reason that
Article 60 of the Statute lays down, in the first place, that judgments are "final and
without appeal". The language and structure of Article 60 reflect the primacy of the
principle of res judicata. That principle must be maintained.

The Court then recalls that in the case concerning the Land and Maritime
Boundary between Cameroon and Nigeria, Cameroon, in its Application as amended
by its Additional Application, complained in 1994 "of grave and repeated incur-
sions of Nigerian groups and armed forces into Cameroonian territory all along
the frontier between the two countries". It further requested the Court to adjudge
that the "internationally unlawful acts" alleged to have occurred in the Bakassi and
Lake Chad regions involve the responsibility of Nigeria. Cameroon developed these
submissions in its Memorial of 1995 and its observations of 1996, mentioning some
incidents having occurred in other frontier areas or after the date of the Additional
Application. To these submissions, Nigeria raised its sixth objection to admissibil-
ity. It considered that Cameroon must "essentially confine itself to the facts ... pre-
sented in its Application"; and concluded that any subsequent attempt to enlarge the
scope of the case was inadmissible and that "additions" presented subsequently with
a view to establishing Nigeria's responsibility must be disregarded.

The Court points out that by its judgement of 11 June 1998, it rejected Ni-
geria's sixth preliminary objection, and explained that "[t]he decision on Nigeria's
sixth preliminary objection hinges upon the question of whether the requirements
which an application must meet and which are set out in Article 38, paragraph 2,
of the Rules of Court are met", adding that the term "succint" used in Article 38,
paragraph 2, of the Rules does not mean "complete" and does not preclude later
additions to the statement of the facts and grounds on which the claim is based.
The Court reiterates that the question of the conditions for the admissibility of an
application at the time of its introduction, and the question of the admissibility of
the presentation of additonal facts and legal grounds, are two different things. In
its judgment of 11 June 1998, the Court indicated that the limit of the freedom to
present additional facts and legal considerations is that there must be no transforma-
tion of the dispute brought before the Court by the application into another dispute
which is different in character. With regard to Nigeria's sixth preliminary objection,
the judgment of 11 June 1998 has concluded that "[i]n this case, Cameroon has not
so transformed the dispute" and that Cameroon's Application met the requirements
of Article 38 of the Rules (l.C.J. Reports 1998, p. 319, para. 100). Thus, the Court
made no distinction between "incidents" and "facts"; it found that additonal inci-
dents constitute additional facts, and that their introduction in proceedings before
the Court is governed by the same rules. In this respect there is no need for the Court
to stress that it has and will strictly apply the principle of audi alteram partent. It
follows from the foregoing that the Court has already clearly dealt with and rejected,
in its judgment of 11 June 1998, the first of the three submissions (submission (a))
presented by Nigeria at the end of its request for interpretation.
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The Court would therefore be unable to entertain this first submission without
calling into question the effect of the judgment concerned as res judicata. The two
other submissions ((6) and (c)), endeavour to remove from the Court's consideration
elemtns of alw and fact which it has, in its judgment of 11 June 1998, already au-
thorized Cameroon to present, or which Cameroon has not yet put forward. In either
case, the Court would be unable to entertain these submissions. It follows from the
foregoing that Nigeria's request for interpretation is inadmissible.

The Court, in view of the conclusions reached above, finds that there is no need
for it to examine wheter there is, between the Parties, a "dispute as to the meaning
or scope of the judgment" of 11 June 1998, as contemplated by Article 60 of the
Statute.

Cost of the proceedings (para. 18)

With regard to Cameroon's request that Nigeria be charged with the additional
costs caused to Cameroon by Nigeria's request, the Court sees no reason to depart
in the present case from the general rule set forth in Article 64 of the Statute, which
confirms the "basic principle regarding the question of costs in contentious proceed-
ings before international tribunals, to the effect that each party shall bear its own"
{Application for Review of Judgement No. 158 of the United Nations Administrative
Tribunal, Advisory Opinion, I.C.J. Reports 1973, p. 212, para. 98).

Operative paragraph (para. 19):

"For these reasons,

THE COURT,

( 1 ) By thirteen votes to three,

Declares inadmissible the request for interpretation of the Judgment of 11
June 1998 in the case concerning the Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objections, pre-
sented by Nigeria on 28 October 1998;

IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ran-
jeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans; Judge ad hoc Mbaye;

AGAINST: Vice-President Weeramantry; Judge Koroma; Judge ad hoc
Ajibola;

(2) Unanimously,

Rejects Cameroon's request that Nigeria bear the additional costs caused
to Cameroon by the above-mentioned request for interpretation."

Vice-President Weeramantry, Judge Koroma and Judge ad hoc Ajibola ap-
pended dissenting opinions to the Judgment (I.C.J. Reports 1999, pp. 42-48,49-53
and 54-60).

(x) Ahmadou Sadio Diallo
(Republic of Guinea v. Democratic Republic of the Congo)

By an Order of 25 November 1999 (l.C.J. Reports 1999, p. 1042), the Court,
taking into account the agreement of the Parties, fixed 11 September 2000 as the
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time limit for the filing of a Memorial by Guinea and 11 September 2001 for the fil-
ing of a Counter-Memorial by the Dermocratic Republic of the Congo.

(xi) LaGrand (Germany v. United States of America)

On 2 March 1999, the Federal Republic of Germany filed in the Registry of the
Court an Application instituting proceedings against the United States of America
for violations of the Vienna Convention on Consular Relations of 24 April 1963 al-
legedly committed by the United States.

In the Application Germany based the jurisdiction of the Court on article 36,
paragraph 1, of the Statute of the Court and on article I of the Optional Protocol
concerning the Compulsory Settlement of Disputes, which accompanies the Vienna
Convention on Consular Relations ("the Optional Protocol").

In the Application, Germany stated that in 1982 the authorities of the State of
Arizona had detained two German nationals, Karl and Walter LaGrand; that these
individuals were tried and sentenced to death without having been informed, as was
required under article 36, subparagraph 1 (¿>), of the Vienna Convention, of their
rights under that provision (which requires the competent authorities of a State party
to advise, "without delay", a national of another State party whom such authorities
arrest or detain of the national's right to consular assistance guaranteed by article
36). Germany also alleged that the failure to provide the required notification pre-
cluded it from protecting its nationals' interests in the United States provided for by
articles 5 and 36 of the Vienna Convention at both the trial and the appeal level in
the United States courts.

Germany stated that it had been, until very recently, the contention of the au-
thorities of the State of Arizona that they had been unaware of the fact that Karl and
Walter LaGrand were nationals of Germany; and that it had accepted that conten-
tion as true. However, during the proceedings before the Arizona Mercy Committee
on 23 February 1999, the State Attorney admitted that the authorities of the State
of Arizona had indeed been aware since 1982 that the two detainees were German
nationals. Germany further stated that Karl and Walter LaGrand, finally with the as-
sistance of German consular officers, did claim violations of the Vienna Convention
before the Federal Court of First Instance; that that court, applying the municipal
law doctrine of "procedural default", decided that, because the individuals in ques-
tion had not asserted their rights under the Vienna Convention in the previous legal
proceedings at the State level, they could not assert them in the Federal habeas
corpus proceedings; and that the intermediate federal appellate court, last means of
legal recourse in the United States available to them as of right, affirmed this deci-
sion.

The Federal Republic of Germany asked the Court to adjudge and declare:

"(1) That the United States, in arresting, detaining, trying, convicting
and sentencing Karl and Walter LaGrand, as described in the preceding state-
ment of facts, violated its international legal obligations to Germany, in its own
right and in its right of diplomatic protection of its nationals, as provided by
articles 5 and 36 of the Vienna Convention,

(2) That Germany is therefore entitled to reparation,
(3) That the United States is under an international legal obligation not

to apply the doctrine of 'procedural default' or any other doctrine of national
law, so as to preclude the exercise of the rights accorded under article 36 of the
Vienna Convention; and
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(4) That the United States is under an international obligation to carry
out in conformity with the foregoing international legal obligations any fu-
ture detention of or criminal proceedings against any other German national in
its territory, whether by a constituent, legislative, executive, judicial or other
power, whether that power holds a superior or subordinate position in the or-
ganization of the United States, and whether that power's functions are of an
international or internal character;

and that, pursuant to the foregoing international legal obligations,

( 1 ) The criminal liability imposed on Karl and Walter LaGrand in viola-
tion of international legal obligations is void, and should be recognized as void
by the legal authorities of the United States;

(2) The United States should provide reparation, in the form of com-
pensation and satisfaction, for the execution of Karl LaGrand on 24 February
1999;

(3) The United States should restore the status quo ante in the case of
Walter LaGrand, that is re-establish the situation that existed before the deten-
tion of, proceedings against, and conviction and sentencing of that German
national in violation of the United States' international legal obligation took
place; and

(4) The United States should provide Germany a guarantee of the non-
repetition of the illegal acts."

On 2 March 1999, Germany also submitted an urgent request for the indication
of provisional measures.

In its request, Germany referred to the basis of jurisdiction of the Court in-
voked in its Application, and to the facts set out and the submissions made therein;
it affirmed in particular that the United States had violated its obligations under the
Vienna Convention.

Germany further recalled that Karl LaGrand had been executed on 24 February
1999, despite all appeals for clemency and numerous diplomatic interventions by
the German Government at the highest level; that the date of execution of Walter
LaGrand in the State of Arizona had been set for 3 March 1999; and that the request
for the urgent indication of provisional measures was submitted in the interest of this
latter individual. Germany emphasized that:

"The importance and sanctity of an individual human life are well es-
tablished in international law. As recognized by article 6 of the International
Covenant on Civil and Political Rights, every human being has the inherent
right to life and this right shall be protected by law".
It added the following:

"Under the grave and exceptional circumstances of this case, and given
the paramount interest of Germany in the life and liberty of its nationals, pro-
visional measures are urgently needed to protect the life of Germany's national
Walter LaGrand and the ability of this Court to order the relief to which Ger-
many is entitled in the case of Walter LaGrand, namely restoration of the status
quo ante. Without the provisional measures requested, the United States will
execute Walter LaGrand—as it did execute his brother Karl—before this Court
can consider the merits of Germany's claims, and Germany will be forever
deprived of the opportunity to have the status quo ante restored in the event of
a judgment in its favour."
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Germany asked the Court to indicate that:
"The United States should take all measures at its disposal to ensure that

Walter LaGrand is not executed pending the final decision in these proceed-
ings, and should inform the Court of all the measures which it has taken in
implementation of that Order";

it asked the Court moreover to consider its request as a matter of the greatest ur-
gency "in view of the extreme gravity and immediacy of the threat of execution of
a German citizen".

By a letter dated also 2 March 1999, the Vice-President of the Court addressed
the Government of the United States in the following terms:

"Exercising the functions of the presidency in terms of Articles 13 and 32
of the Rules of Court, and acting in conformity with Article 74, paragraph 4, of
the said Rules, I hereby draw the attention of [the] Government [of the United
States] to the need to act in such a way as to enable any Order the Court will
make on the request for provisional measures to have its appropriate effects".
At a public sitting held on 3 March 1999, the Court rendered its Order on the

request for the indication of provisional measures (I.C.J. Reports 1999, p. 9), by
which it indicated the following provisional measures:

(a) The United States of America should take all measures at its disposal
to ensure that Walter LaGrand is not executed pending the final decision in these
proceedings, and should inform the Court of all the measures which it has taken in
implementation of this Order;

(b) The Government of the United States of America should transmit this
Order to the Governor of the State of Arizona;
and decided that, until the Court had given its final decision, it would remain seized
of the matters which formed the subject matter of the Order.

Judge Oda appended a declaration to the Order; President Schwebel appended
a separate opinion.

By an Order of 5 March 1999 (I.C.J. Reports 1999, p. 28), the Court, taking into
account the views of the Parties, fixed 16 September 1999 and 27 March 2000 as the
time limits for the filing of the Memorial of Germany and the Counter-Memorial
of the United States respectively. The Memorial and Counter-Memorial were filed
within the prescribed time limits.

At the time of preparation of this Yearbook, the date for the opening of the
public sittings to hear the oral arguments of the Parties had been fixed at 13 No-
vember 2000.

(xii-xix) Legality of Use of Force (Yugoslavia v. Belgium) (Yugoslavia v. Can-
ada) (Yugoslavia v. France) (Yugoslavia v. Germany) (Yugoslavia v.
Italy) (Yugoslavia v. Netherlands) (Yugoslavia v. Portugal) (Yugoslavia
v. United Kingdom)

On 29 April 1999, the Federal Republic of Yugoslavia filed in the Registry of
the Court Applications instituting proceedings against Belgium, Canada, France,
Germany, Italy, the Netherlands, Portugal, Spain, the United Kingdom and the
United States of America "for violation of the obligation not to use force".

In those Applications Yugoslavia defined the subject of the dispute as fol-
lows:
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"The subject matter of the dispute are acts of the [respondent State con-
cerned] by which it has violated its international obligation banning the use of
force against another State, the obligation not to intervene in the internal affairs
of another State, the obligation not to violate the sovereignty of another State,
the obligation to protect the civilian population and civilian objects in wartime,
the obligation to protect the environment, the obligation relating to free naviga-
tion on international rivers, the obligation regarding fundamental human rights
and freedoms, the obligation not to use prohibited weapons, the obligation not
to deliberately inflict conditions of life calculated to cause the physical destruc-
tion of a national group."

As a basis for the jurisdiction of the Court, Yugoslavia referred, in the cases
against Belgium, Canada, the Netherlands, Portugal, Spain and the United King-
dom, to Article 36, paragraph 2, of the Statute of the Court and to article IX of the
Convention on the Prevention and Punishment of the Crime of Genocide, adopted
by the General Assembly of the United Nations on 9 December 1948 (hereinafter
called the "Genocide Convention"); and, in the cases against France, Germany, Italy
and the United States, to article IX of the Genocide Convention and to Article 38,
paragraph 5, of the Rules of Court.

In each of the cases Yugoslavia requested the International Court of Justice to
adjudge and declare that:

"—By taking part in the bombing of the territory of the Federal Republic of
Yugoslavia, the [respondent State concerned] has acted against the Federal
Republic of Yugoslavia in breach of its obligation not to use force against
another State;

—By taking part in the training, arming, financing, equipping and supplying
terrorist groups, i.e., the so-called 'Kosovo Liberation Army', the [respond-
ent State concerned] has acted against the Federal Republic of Yugoslavia in
breach of its obligation not to intervene in the affairs of another State;

—By taking part in attacks on civilian targets, the [respondent State concerned]
has acted against the Federal Republic of Yugoslavia in breach of its obliga-
tion to spare the civilian population, civilians and civilian objects;

—By taking part in destroying or damaging monasteries, monuments of cul-
ture, the [respondent State concerned] has acted against the Federal Republic
of Yugoslavia in breach of its obligation not to commit any act of hostility
directed against historical monuments, works of art or places of worship
which constitute cultural or spiritual heritage of people;

—By taking part in the use of cluster bombs, the [respondent State concerned]
has acted against the Federal Republic of Yugoslavia in breach of its obliga-
tion not to use prohibited weapons, i.e., weapons calculated to cause unnec-
essary suffering;

—By taking part in the bombing of oil refineries and chemical plants, the [re-
spondent State concerned] has acted against the Federal Republic of Yugo-
slavia in breach of its obligation not to cause considerable environmental
damage;

. • '—By taking part in the use of weapons containing depleted uranium, the [re-
spondent State concerned] has acted against the Federal Republic of Yugo-
slavia in breach of its obligation not to use prohibited weapons and not to
cause far-reaching health and environmental damage;
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—By taking part in killing civilians, destroying enterprises, communications,
health and cultural institutions, the [respondent State concerned] has acted
against the Federal Republic of Yugoslavia in breach of its obligation to
respect the right to life, the right to work, the right to information, the right
to health care as well as other basic human rights;

—By taking part in destroying bridges on international rivers, the [respondent
State concerned] has acted against the Federal Republic of Yugoslavia in
breach of its obligation to respect freedom of navigation on international
rivers;

—By taking part in activities listed above, and in particular by causing enor-
mous environmental damage and by using depleted uranium, the [respond-
ent State concerned] has acted against the Federal Republic of Yugoslavia in
breach of its obligation not to deliberately inflict on a national group condi-
tions of life calculated to bring about its physical destruction, in whole or in
part;

—The [respondent State concerned] is responsible for the violation of the
above international obligations;

—The [respondent State concerned] is obliged to stop immediately the viola-
tion of the above obligations vis-à-vis the Federal Republic of Yugoslavia;

—The [respondent State concerned] is obliged to provide compensation for the
damage done to the Federal Republic of Yugoslavia and to its citizens and
juridical persons;".

On the same day, 29 April 1999, Yugoslavia also submitted, in each of the
cases, a request for the indication of provisional measures. It requested the Court to
indicate the following measure:

"The [respondent State concerned] shall cease immediately its acts of use
of force and shall refrain from any act of threat or use of force against the Fed-
eral Republic of Yugoslavia."

Yugoslavia chose Mr. Milenko Kreca, Belgium; Mr. Patrick Duinslaeger, Can-
ada; Mr. Marc Lalonde, Italy; Mr. Giorgio Gaja, Spain; and Mr. Santiago Torres
Bernárdez to sit as judges ad hoc in the case.

Hearings on the requests for the indication of provisional measures were held
between 10 and 12 May 1999.

At a public sitting held on 2 June 1999, the Vice-President of the Court, Act-
ing President, read the Orders (I.CJ. Reports 1999, pp. 124, 259, 363, 422, 481,
542, 656, 761, 826 and 916), by which, in the cases Yugoslavia v. Belgium, Yu-
goslavia v. Canada, Yugoslavia v. France, Yugoslavia v. Germany, Yugoslavia v.
Italy, Yugoslavia v. Netherlands, Yugoslavia v. Portugal and Yugoslavia v. United
Kingdom, the Court rejected the requests for the indication of provisional measures
submitted by that State and reserved the subsequent procedure for further decision.
In the cases of Yugoslavia v. Spain and Yugoslavia v. United States of America, the
Court—having found that it manifestly lacked jurisdiction to entertain Yugoslavia's
Application; that it could not therefore indicate any provisional measure whatsoever
in order to protect the rights invoked therein; and that, within a system of consensual
jurisdiction, to maintain on the General List a case upon which it appeared certain
that the Court would not be able to adjudicate on the merits would most assur-
edly not contribute to the sound administration of justice—rejected Yugoslavia's
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requests for the indication of provisional measures and ordered that those cases be
removed from the List.

In each of the cases Yugoslavia v. Belgium, Yugoslavia v. Canada, Yugoslavia v.
Netherlands and Yugoslavia v. Portugal, Judge Koroma appended a declaration to the
Order of the Court; Judges Oda, Higgins, Parra-Aranguren and Kooijmans appended
separate opinions; and Vice-President Weeramantry, Acting President, Judges Shi
and Vereshchetin and Judge ad hoc Kreca appended dissenting opinions.

In each of the cases Yugoslavia v. France, Yugoslavia v. Germany and Yu-
goslavia v. Italy, Vice-President Weeramantry, Acting President, and Judges Shi,
Koroma and Vereshchetin appended declarations to the Order of the Court; Judges
Oda and Parra-Aranguren appended separate opinions; and Judge ad hoc Kreéa ap-,
pended a dissenting opinion.

In the case Yugoslavia v. Spain, Judges Shi, Koroma and Vereshchetin ap-
pended declarations to the Order of the Court; and Judges Oda, Higgins, Parra-
Aranguren and Kooijmans and Judge ad hoc Kreca appended separate opinions.

In the case Yugoslavia v. United Kingdom, Vice-President Weeramantry, Act-
ing President, and Judges Shi, Koroma and Vereshchetin appended declarations to
the Order of the Court; Judges Oda, Higgins, Parra-Aranguren and Kooijmans ap-
pended separate opinions; and Judge ad hoc Kreéa appended a dissenting opinion.

In the case Yugoslavia v. United States of America, Judges Shi, Koroma and
Vereshchetin appended declarations to the Order of the Court; Judges Oda and
Parra-Aranguren appended separate opinions; and Judge ad hoc Kreéa appended a
dissenting opinion.

By Orders of 30 June 1999 (I.C.J. Reports 1999, pp. 988,991,994, 997, 1000,
1003, 1006, 1009) the Court, having ascertained the views of the Parties, fixed the
time limits for the filing of the written pleadings in each of the eight cases main-
tained on the List: 5 January 2000 for the Memorial of Yugoslavia and 5 July 2000
for the Counter-Memorial of the respondent State concerned. The Memorial of Yu-
goslavia in each of the eight cases was filed within the prescribed time limit.

On 5 July 2000, within the time limit for the filing of its Counter-Memorial,
each of the respondent States in the eight cases maintained on the Court's List (Bel-
gium, Canada, France, Germany, Italy, Netherlands, Portugal and United Kingdom)
raised certain preliminary objections of lack of jurisdiction and inadmissibility.

By virtue of Article 79, paragraph 3, of the Rules of Court, the proceedings on
the merits are suspended when preliminary objections are filed; proceedings have
then to be organized for the consideration of those preliminary objections in accord-
ance with the provisions of that Article.

(xx-xxii) Armed Activities on the Territory of the Congo (Democratic Republic of
the Congo v. Burundi) (Democratic Republic of the Congo v. Uganda)
(Democratic Republic of the Congo v. Rwanda)

On 23 June 1999, the Democratic Republic of the Congo filed in the Registry of
the Court Applications instituting proceedings against Burundi, Uganda and Rwan-
da respectively for "acts of armed aggression perpetrated in flagrant violation of the
United Nations Charter and of the Charter of the Organization of African Unity".

In its Applications, the Democratic Republic of the Congo contended that "such
armed aggression... ha[d] involved, inter alia, violation of the sovereignty and terri-
torial integrity of the Democratic Republic of the Congo, violations of international
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humanitarian law and massive human rights violations". By instituting proceedings,
the Democratic Republic of the Congo was seeking "to secure the cessation of the
acts of aggression directed against it, which constitute a serious threat to peace and
security in central Africa in general and in the Great Lakes region in particular"; it
was also seeking reparation for acts of intentional destruction and looting, and the
restitution of national property and resources appropriated for the benefit of the
respective respondent States.

In the cases Democratic Republic of the Congo v. Burundi and Democratic
Republic of the Congo v. Rwanda, the Democratic Republic of the Congo invoked
as bases for the jurisdiction of the Court Article 36, paragraph 1, of the Statute of
the Court, the New York Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 10 December 1984 and the Montreal Con-
vention for the Suppression of Unlawful Acts against the Safety of Civil Aviation
of 23 September 1971, and also Article 38, paragraph 5, of the Rules of Court. This
Article contemplates the situation where a State files an application against another
State which has not accepted the jurisdiction of the Court. Article 36, paragraph 1, of
the Statute provides that "the jurisdiction of the Court comprises all cases which the
parties refer to it and all matters specially provided for in the Charter of the United
Nations or in treaties and conventions in force".

In the case Democratic Republic of the Congo v. Uganda, the Democratic Re-
public of the Congo invoked as a basis for the jurisdiction of the Court the declara-
tions by which both States have accepted the compulsory jurisdiction of the Court
in relation to any other State accepting the same obligation (Art. 36, para. 2, of the
Statute of the Court).

The Democratic Republic of the Congo requested the Court to:
"Adjudge and declare that:
(a) [The respondent State concerned] is guilty of an act of aggression

within the meaning of Article 1 of resolution 3314 (XXIX) of the General As-
sembly of the United Nations of 14 December 1974 and of the jurisprudence
of the International Court of Justice, contrary to Article 2, paragraph 4, of the
Charter of the United Nations;

(b) Further, [the respondent State concerned] is committing repeated
violations of the Geneva Conventions of 1949 and their Additional Protocols
of 1977, in flagrant disregard of the elementary rules of international humanita-
rian law in conflict zones, and is also guilty of massive human rights violations
in defiance of the most basic customary law;

(c) More specifically, by taking forcible possession of the Inga hydro-
electric dam, and deliberately and regularly causing massive electrical power
cuts, in violation of the provisions of article 56 of the Additional Protocol of
1977, [the respondent State concerned] has rendered itself responsible for very
heavy losses of life among the 5 million inhabitants of the city of Kinshasa and
the surrounding area;

(d) By shooting down, on 9 October 1998 at Kindu, a Boeing 727 the
property of Congo Airlines, thereby causing the death of 40 civilians, [the re-
spondent State concerned] has also violated the Convention on International
Civil Aviation signed at Chicago on 7 December 1944, the Hague Convention
of 16 December 1970 for the Suppression of Unlawful Seizure of Aircraft and
the Montreal Convention of 23 September 1971 for the Suppression of Unlaw-
ful Acts against the Safety of Civil Aviation.
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Consequently, and pursuant to the aforementioned international legal ob-
ligations, to adjudge and declare that:

(1) All armed forces [of the respondent State concerned] participating
in acts of aggression shall forthwith vacate the territory of the Democratic Re-
public of the Congo;

(2) [The respondent State concerned] shall secure the immediate and
unconditional withdrawal from Congolese territory of its nationals, both natu-
ral and legal persons;

(3) The Democratic Republic of the Congo is entitled to compensation
from [the respondent State concerned] in respect of all acts of looting, destruc-
tion, removal of property and persons and other unlawful acts attributable to
[the respondent State concerned], in respect of which the Democratic Republic
of the Congo reserves the right to determine at a later date the precise amount
of the damage suffered, in addition to its claim for the restitution of all property
removed."

In each of the two cases concerning Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v. Burundi) (Democratic Republic of the
Congo v. Rwanda), the Court, by an Order of 21 October 1999 (I.CJ. Reports 1999,
pp. 1018, 1025), taking into account the agreement of the Parties as expressed at
a meeting between the President and the Agents of the Parties held on 19 October
1999, decided that the written proceedings should first address the questions of the
jurisdiction of the Court to entertain the Application and of its admissibility and
fixed 21 April 2000 as the time limit for the filing of a Memorial on those ques-
tions by Burundi and Rwanda respectively and 23 October 2000 for the filing of a
Counter-Memorial by the Congo. The Memorials of Burundi and Rwanda were filed
within the prescribed time limit.

In those two cases, Burundi chose Mr. Jean J. A. Salmon and Rwanda Mr. John
Dugard to sit as judges ad hoc.

In the case concerning Armed Activities on the Territory of the Congo (Demo-
cratic Republic of the Congo v. Uganda), the Court, taking into account the agree-
ment of the Parties as expressed at a meeting held with them by the President of the
Court on 19 October 1999, fixed, by an Order of 21 October 1999 (I.CJ. Reports
1999, p. 1022), 21 July 2000 as the time limit for the filing of a Memorial by the
Congo and 21 April 2001 for the filing of a Counter-Memorial by Uganda. The Me-
morial of the Congo was filed within the prescribed time limit.

On 19 June 2000 the Congo, in the same case against Uganda, filed a request
for the indication of provisional measures, stating that "since 5 June last, the re-
sumption of fighting between the armed troops of... Uganda and another foreign
army has caused considerable damage to the Congo and to its population" while
"these tactics have been unanimously condemned, in particular by the United Na-
tions Security Council".

In the request the Congo maintained that "despite promises and declarations of
principle ... Uganda has pursued its policy of aggression, brutal armed attacks of
oppression and looting" and that "this is moreover the third Kisangani war, coming
after those of August 1999 and May 2000 and having been instigated by the Repub-
lic of Uganda ...". The Congo observed that these acts "represent just one further
episode constituting evidence of the military and paramilitary intervention, and of
occupation, commenced by the Republic of Uganda in August 1998". It further
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stated that "each passing day causes to the Democratic Republic of the Congo and
its inhabitants grave and irreparable prejudice" and that "it is urgent that the rights
of the Democratic Republic of the Congo be safeguarded".

The Congo requested the Court to indicate the following provisional meas-
ures:

"( 1 ) The Government of the Republic of Uganda must order its army to
withdraw immediately and completely from Kisangani;

(2) The Government of the Republic of Uganda must order its army to
cease forthwith all fighting or military activity on the territory of the Democratic
Republic of the Congo and to withdraw immediately and completely from
that territory, and must forthwith desist from providing any direct or indirect
support to any State, group, organization, movement or individual engaged
or planning to engage in military activities on the territory of the Democratic
Republic of the Congo;

(3) The Government of the Republic of Uganda must take all measures
in its power to ensure that any units, forces or agents are or could be under its
authority, or which enjoy, or could enjoy its support, together with organi-
zations or persons which could be under its control, authority or influence,
desist forthwith from committing or inciting the commission of war crimes or
any other oppressive or unlawful act against all persons on the territory of the
Democratic Republic of the Congo;

(4) The Government of the Republic of Uganda must forthwith discon-
tinue any act having the aim or effect of disrupting, interfering with or hamper-
ing actions intended to give the population of the occupied zones the benefit
of their fundamental human rights, and in particular their rights to health and
education;

(5) The Government of the Republic of Uganda must cease forthwith
all illegal exploitation of the natural resources of the Democratic Republic
of the Congo and any illegal transfer of assets, equipment or persons to its
territory;

(6) The Government of the Republic of Uganda must henceforth respect
in full the right of the Democratic Republic of the Congo to sovereignty, po-
litical independence and territorial integrity, and the fundamental rights and
freedoms of all persons on the territory of the Democratic Republic of the
Congo".

(xxiii) Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Croatia v. Yugoslavia)

On 2 July 1999 the Republic of Croatia filed in the Registry of the Court an
Application instituting proceedings against the Federal Republic of Yugoslavia "for
violations of the Convention on the Prevention and Punishment of the Crime of
Genocide", alleged to have been committed between 1991 and 1995.

In its Application, Croatia contended that "by directly controlling the activ-
ity of its armed forces, intelligence agents, and various paramilitary detachments,
on the territory of... Croatia, in the Knin region, eastern and western Slovenia,
and Dalmatia, [Yugoslavia] is liable [for] the 'ethnic cleansing' of Croatian citizens
from these areas ... and is required to provide reparation for the resulting damage".
Croatia went on to state that "in addition, by directing, encouraging, and urging
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Croatian citizens of Serb ethnicity in the Knin region to evacuate the area in 1995, as
... Croatia reasserted its legitimate governmental authority ... [Yugoslavia] engaged
in conduct amounting to a second round of 'ethnic cleansing' ".

The Application referred to Article 36, paragraph 1, of the Statute of the Court
and to article IX of the Genocide Convention as the bases for the jurisdiction of the
Court.

Croatia requested the Court to adjudge and declare:

"(a) That the Federal Republic of Yugoslavia has breached its legal ob-
ligations toward the People and Republic of Croatia under articles I, II (a),
II (b), H (c), II (d), III (a), III (¿0, III (c), III (d), III (e), IV and V of the Geno-
cide Convention;

(¿>) That the Federal Republic of Yugoslavia has an obligation to pay to
the Republic of Croatia, in its own right and as parens patriae for its citizens,
reparations for damages to persons and property, as well as to the Croatian
economy and environment caused by the foregoing violations of international
law in a sum to be determined by the Court. The Republic of Croatia reserves
the right to introduce to the Court at a future date a precise evaluation of the
damages caused by the Federal Republic of Yugoslavia."
By an Order of 14 September 1999 (I.CJ. Reports 1999, p. 1015), the Court,

taking account of the agreement of the Parties as expressed at a meeting between the
President and the Agents of the Parties, held on 13 September 1999, fixed 14 March
2000 as the time limit for the filing of the Memorial of Croatia and 14 September
2000 for the filing of the Counter-Memorial of Yugoslavia.

(xxiv) Aerial Incident of 10 August 1999 (Pakistan v. India)

On 21 September 1999, the Islamic Republic of Pakistan filed in the Registry
of the Court an Application instituting proceedings against the Republic of India
in respect of a dispute concerning the destruction on 10 August 1999 of a Pakistan
aircraft.

In its Application Pakistan founded the jurisdiction of the Court on Article 36,
paragraphs 1 and 2, of the Statute of the Court and the declarations whereby the two
Parties have recognized the compulsory jurisdiction of the Court. .

By letter of 2 November 1999, the Agent of India notified the Court that his
Government "wishfed] to indicate its preliminary objections to the assumption of
jurisdiction by the ... Court... on the basis of Pakistan's Application". Those objec-
tions were set out in a note appended to the letter.

At a meeting held between the President of the Court and the representatives
of the Parties on 10 November 1999, pursuant to Article 31 of the Rules of Court,
the Parties provisionally agreed to request the Court to determine separately the
question of its jurisdiction. That agreement was subsequently confirmed in writing
by both Parties.

By an Order of 19 November 1999 {I.CJ. Reports 1999, p. 1038), the Court,
taking into account the agreement reached between the Parties, decided that the
written pleadings should first be addressed to the question of the jurisdiction of
the Court to entertain the Application and fixed 10 January 2000 and 28 February
2000, respectively, as the time limits for the filing of a Memorial by Pakistan and
a Counter-Memorial by India on that question. The Memorial and the Counter-
Memorial were filed within the prescribed time limits.
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Pakistan chose Mr. Syed Sharif Uddin Pirzada and India Mr. B. P. Jeevan Reddy
to sit as judges ad hoc.

(xxv) Maritime Delimitation between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras)

On 8 December 1999, the Republic of Nicaragua filed in the Registry of the
Court an Application instituting proceedings against the Republic of Honduras in
respect of a dispute concerning the delimitation of the maritime zones appertaining
to each of those States in the Caribbean Sea.

In its Application, Nicaragua stated, inter alia, that it had for decades "main-
tained the position that its maritime Caribbean border with Honduras has not been
determined", while Honduras's position was said to be that:

"there in fact exists a delimitation line that runs straight easterly on the parallel
of latitude from the point fixed in [an Arbitral Award of 23 December 1906
made by the King of Spain concerning the land boundary between Nicaragua
and Honduras, which was found valid and binding by the International Court of
Justice on 18 November 1960] on the mouth of the Coco river".

According to Nicaragua, "the position adopted by Honduras ... has brought repeat-
ed confrontations and mutual capture of vessels of both nations in and around the
general border area". Nicaragua further stated that "diplomatic negotiations have
failed".

Nicaragua therefore requested the Court:

"to determine the course of the single maritime boundary between areas of
territorial sea, continental shelf and exclusive economic zone appertaining
respectively to Nicaragua and Honduras, in accordance with equitable prin-
ciples and relevant circumstances recognized by general international law as
applicable to such a delimitation of a single maritime boundary".

As a basis for the Court's jurisdiction, Nicaragua invoked article XXXI of the
American Treaty on Pacific Settlement (officially known as the "Pact of Bogota"),
signed on 30 April 1948, to which both Nicaragua and Honduras are parties, as well
as the declarations under Article 36, paragraph 2, of the Statute of the Court, by
which both States have accepted the compulsory jurisdiction of the Court.

(6) Request for advisory opinion

Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights

At a public sitting held on 29 April 1999, the Court delivered its advisory opin-
ion (I.C.J. Reports 1999, p. 62), a summary of which is given below, followed by
the text of the operative paragraph.

Review of the proceedings andsummary.offacts (paras. 1-21)

After outlining the successive stages of the proceedings (paras. 1-9), "the Court
observes that in its decision 1998/297, the Economic and Social Council asked the
Court to take into account, for purposes of the advisory opinion requested, the "cir-
cumstances set out in paragraphs 1 to 15 of the note by the Secretary-General"
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(E/1998/94). The text of those paragraphs is then reproduced. They set out the fol-
lowing.

In 1946, the General Assembly adopted, pursuant to Article 105, para. 3, of the
Charter, the Convention on the Privileges and Immunities of the United Nations (the
Convention), to which 137 Member States have become parties and provisions of
which have been incorporated by reference into many hundreds of agreements relat-
ing to the United Nations and its activities. The Convention is, inter alia, designed to
protect various categories of persons, including "experts on mission for the United
Nations", from all types of interference by national authorities. In particular, section
22 (b) of article VI of the Convention provides:

"Section 22: Experts (other than officials coming within the scope of ar-
ticle (V) performing missions for the United Nations shall be accorded such
privileges and immunities as are necessary for the independent exercise of their
functions during the period of their missions, including time spent on journeys
in connection with their missions. In particular they shall be accorded:

(b) In respect of words spoken or written and acts done by them in the
course of the performance of their mission, immunity from legal process of
every kind. This immunity from legal process shall continue to be accorded
notwithstanding that the persons concerned are no longer employed on mis-
sions for the United Nations."

In its advisory opinion of 14 December 1989 (in the so-called "Mazilu" case),
the Court held that a Special Rapporteur of the Subcommission on Prevention of
Discrimination and Protection of Minorities of the Commission on Human Rights
was an "expert on mission" within the meaning of article VI of the Convention.

The Commission on Human Rights in 1994 appointed Dato' Param Cumaras-
wamy, a Malaysian jurist, as the Commission's Special Rapporteur on the indepen-
dence of judges and lawyers. His mandate consists of tasks including, inter alia, to
enquire into substantial allegations concerning, and to identify and record attacks
on, the independence of the judiciary, lawyers and court officials. Mr. Cumaras-
wamy has submitted four reports to the Commission on the execution of his man-
date. After the third report containing a section on the litigation pending against him
in the Malaysian civil courts, the Commission, in April 1997, renewed his mandate
for an additional three years.

As a result of an article published on the basis of an interview which the Special
Rapporteur gave to a magazine (International Commercial Litigation) in November
1995, two commercial companies in Malaysia asserted that the said article contained
defamatory words that had "brought them into public scandal, odium and contempt".
Each company filed a suit against him for damages amounting to M$ 30 million (ap-
proximately US$ 12 million each), "including exemplary damages for slander".

Acting on behalf of the Secretary-General, the Legal Counsel of the United Na-
tions considered the circumstances of the interview and of the controverted passages
of the article and determined that Dato' Param Cumaraswamy had been interviewed
in his official capacity as Special Rapporteur on the independence of judges and
lawyers, that the article clearly referred to his United Nations capacity and to the
Special Rapporteur's global mandate to investigate allegations concerning the inde-
pendence of the judiciary and that the quoted passages related to such allegations.
On 15 January 1997, the Legal Counsel, in a note verbale, "requested the competent
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Malaysian authorities to promptly advise the Malaysian courts of the Special Rap-
porteur's immunity from legal process" with respect to that particular complaint.
On 20 January 1997, the Special Rapporteur filed an application in the High Court
of Kuala Lumpur (the trial court in which the suit had been filed) to set aside and/or
strike out the plaintiffs' writ, on the ground that the words that were the subject of
the suits had been spoken by him in the course of performing his mission for the
United Nations as Special Rapporteur on the independence of judges and lawyers.
The Secretary-General issued a note on 7 March 1997 confirming that "the words
which constitute the basis of plaintiffs' complaint in this case were spoken by the
Special Rapporteur in the course of his mission" and that the Secretary-General
"therefore maintains that Dato' Param Cumaraswamy is immune from legal process
with respect thereto". The Special Rapporteur filed the note in support of his above-
mentioned application.

In spite of representations that had been made by the Office of Legal Affairs,
a certificate filed by the Malaysian Minister for Foreign Affairs with the trial court
failed to refer in any way to the note that the Secretary-General had issued a few
days earlier and that had in the meantime been filed with the court, nor did it indicate
that in this respect, that is, in deciding whether particular words or acts of an expert
fell within the scope of his mission, the determination could exclusively be made
by the Secretary-General, and that such determination had conclusive effect and
therefore had to be accepted as such by the court. In spite of repeated requests by the
Legal Counsel, the Minister for Foreign Affairs refused to amend his certificate or
to supplement it in the manner urged by the United Nations.

On 28 June 1997, the competent judge of the Malaysian High Court for Kuala
Lumpur concluded that she was "unable to hold that the Defendant is absolutely
protected by the immunity he claims", in part because she considered that the
Secretary-General's note was merely "an opinion" with scant probative value and
no binding force upon the court and that the Minister for Foreign Affairs' certificate
"would appear to be no more than a bland statement as to a state of fact pertaining
to the Defendant's status and mandate as a Special Rapporteur and appears to have
room for interpretation". The Court ordered that the Special Rapporteur's motion
be dismissed with costs, that costs be taxed and paid forthwith by him and that he
file and serve his defence within 14 days. On 8 July, the Court of Appeal dismissed
Mr. Cumaraswamy's motion for a stay of execution.

In July 1997, the Legal Counsel called upon the Malaysian Government to
intervene in the proceedings so that the burden of any further defence, including
any expenses and taxed costs resulting therefrom, could be assumed by the Govern-
ment; to hold Mr. Cumaraswamy harmless in respect of the expenses he had already
incurred or that were being taxed to him in respect of the proceedings so far; and,
so as to prevent the accumulation of additional expenses and costs and the further
need to submit a defence until the matter of his immunity was definitively resolved
between the United Nations and the Government, to support a motion to have the
High Court proceedings stayed until such resolution. The Legal Counsel referred to
the provisions for the settlement of differences arising out of the interpretation and
application of the 1946 Convention that might arise between the Organization and
a Member State, set out in section 30 of the Convention, and indicated that if the
Government decided that it could not or did not wish to protect and to hold harmless
the Special Rapporteur in the indicated manner, a difference within the meaning of
those provisions might be considered to have arisen between the Organization and
the Government of Malaysia.
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Section 30 of the Convention provides as follows:

"Section 30: All differences arising out of the interpretation or application
of the present convention shall be referred to the International Court of Justice,
unless in any case it is agreed by the parties to have recourse to another mode
of settlement. If a difference arises between the United Nations on the one hand
and a Member on the other hand, a request shall be made for an advisory opin-
ion on any legal question involved in accordance with Article 96 of the Charter
and Article 65 of the Statute of the Court. The opinion given by the Court shall
be accepted as decisive by the parties."

On 10 July, yet another lawsuit was filed against the Special Rapporteur. On
11 July, the Secretary-General issued a note corresponding to the one of 7 March
1997 and also communicated a note verbale with essentially the same text to the
Permanent Representative of Malaysia to the United Nations with the request that
it be presented formally to the competent Malaysian court by the Government. On
23 October and 21 November 1997, new plaintiffs filed third and fourth lawsuits
against the Special Rapporteur. On 27 October and 22 November 1997, the Secretary-
General issued identical certificates of the Special Rapporteur's immunity.

On 7 November 1997, the Secretary-General advised the Prime Minister of
Malaysia that a difference might have arisen between the United Nations and the
Government of Malaysia and about the possibility of resorting to the International
Court of Justice pursuant to section 30 of the Convention. Nonetheless on 19 Febru-
ary 1998, the Federal Court of Malaysia denied Mr. Cumaraswamy's application for
leave to appeal stating that he was neither a sovereign nor a full-fledged diplomat
but merely "an unpaid, part-time provider of information".

The Secretary-General then appointed a Special Envoy, Maître Yves Fortier
of Canada, who, after two official visits to Kuala Lumpur, and after negotiations
to reach an out-of-court settlement had failed, advised that the matter should be
referred to the Economic and Social Council to request an advisory opinion from
the International Court of Justice. The United Nations had exhausted all efforts to
reach either a negotiated settlement or a joint submission through the Council to the
International Court of Justice. In that connection, the Government of Malaysia had
acknowledged the Organization's right to refer the matter to the .Council to request
an advisory opinion in accordance with section 30 of the Convention, advised the
Secretary-General's Special Envoy that the United Nations should proceed to do so
and indicated that, while it would make its own presentations to the International
Court of Justice, it did not oppose the submission of the matter to that Court through
the Council.

*

After reproducing paragraphs 1 to 15 of the Secretary-General's note, the Court
then refers to the dossier of documents submitted to it by the Secretary-General,
containing additional information that bears on an understanding of the request to
the Court, concerning the context in which Mr. Cumaraswamy was asked to give
his comments; concerning the proceedings against Mr. Cumaraswamy in the High
Court of Kuala Lumpur, which did not pass upon Mr. Cumaraswamy's immunity in
limine litis, but held that it had jurisdiction to hear the case before it on the merits,
including making a determination of whether Mr. Cumaraswamy was entitled to any
immunity, a decision upheld by both the Court of Appeal and the Federal Court of
Malaysia; and concerning the regular reports, which the Special Rapporteur made
to the Commission on Human Rights and in which he reported on the lawsuits initi-
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ated against him. The Court further refers to the consideration and adoption without
a vote by the Council of the draft decision requesting the Court to give an advisory
opinion on the question formulated therein, and the fact that at that meeting, the
observer for Malaysia confirmed his previous criticism of the Secretary-General's
note, but made no comment on the terms of the question to be put to the Court as
now formulated by the Council. Finally, Malaysia's information on the status of
proceedings in the Malaysian courts is referred to.

The Court's power to give an advisory opinion (paras. 22-27)

The Court begins by observing that this is the first time that the Court has re-
ceived a request for an advisory opinion that refers to article VIII, section 30, of the
General Convention, quoted above.

This section provides for the exercise of the Court's advisory function in the
event of a difference between the United Nations and one of its Members. The exist-
ence of such a difference does not change the advisory nature of the Court's func-
tion, which is governed by the terms of Article 96 of the Charter and Article 65 of
the Statute. A distinction should thus be drawn between the advisory nature of the
Court's task and the particular effects that parties to an existing dispute may wish to
attribute, in their mutual relations, to an advisory opinion of the Court, which, "as
such, ... has no binding force". These particular effects, extraneous to the Charter
and the Statute which regulate the functioning of the Court, are derived from sepa-
rate agreements; in the present case article VIII, section 30, of the General Conven-
tion provides that "[t]he opinion given by the Court shall be accepted as decisive
by the parties". That consequence has been expressly acknowledged by the United
Nations and by Malaysia.

The power of the Court to give an advisory opinion is derived from Article
96, paragraph 2, of the Charter and from Article 65 of the Statute. Both provisions
require that the question forming the subject matter of the request should be a "legal
question". This condition is satisfied in the present case, as all participants in the
proceedings have acknowledged, because the advisory opinion requested relates to
the interpretation of the General Convention, and to its application to the circum-
stances of the case of the Special Rapporteur, Dato' Param Cumaraswamy.

Article 96, paragraph 2, of the Charter also requires that the legal questions
forming the subject matter of advisory opinions requested by authorized organs of
the United Nations and specialized agencies shall arise "within the scope of their
activities". The fulfilment of this condition has not been questioned by any of the
participants in the present proceedings. The Court finds that the legal questions sub-
mitted by the Council, in its request concern the activities of the Commission on
Human Rights since they relate to the mandate of its Special Rapporteur appointed
"to inquire into substantial allegations concerning, and to identify and record attacks
on, the independence of the judiciary, lawyers and court officials".

Discretionary power of the Court (paras. 28-30)

As the Court held in its advisory opinion of 30 March 1950, the permissive
character of Article 65 of the Statute "gives the Court the power to examine whether
the circumstances of the case are of such a character as should lead it to decline to
answer the Request" (Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 72). In the present
case, the Court, having established its jurisdiction, finds no compelling reasons not
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to give the advisory opinion requested by the Council. Moreover, no participant in
these proceedings questioned the need for the Court to exercise its advisory function
in this case.

The question on which the opinion is requested (paras. 31-37)

As the Council indicated in the preamble to its decision 1998/297, that decision
was adopted by the Council on the basis of the note submitted by the Secretary-
General on "Privileges and immunities of the Special Rapporteur of the Commis-
sion on Human Rights on the independence of judges and lawyers". Paragraph 1
of the operative part of the decision refers expressly to paragraphs 1 to 15 of that
note but not to paragraph 21, containing two questions that the Secretary-General
proposed submitting to the Court. The Court would point out that the wording of
the question submitted by the Council is quite different from that proposed by the
Secretary-General.

Participants in these proceedings, including Malaysia and other States, have
advanced differing views as to what is the legal question to be answered by the
Court. The Court observes that it is for the Council, and not for a Member State or
the Secretary-General, to formulate the terms of a question that the Council wishes
to ask. Accordingly, the Court will now answer the question as formulated by the
Council.

Applicability of article VI, section 22, of the General Convention to Special
Rapporteurs of the Commission on Human Rights (paras. 38-46)

The Court initially examines the first part of the question laid before the Court
by the Council, which is:

"the legal question of the applicability of article VI, section 22, of the Con-
vention on the Privileges and Immunities of the United Nations in the case
of Dato' Param Cumaraswamy as Special Rapporteur of the Commission on
Human Rights on the independence of judges and lawyers, taking into account
the circumstances set out in paragraphs 1 to 15 of the note by the Secretary-
General ..."

From the deliberations which took place in the Council it is clear that the re-
quest of the Council does not only pertain to the threshold question whether Mr.
Cumaraswamy was and is an expert on mission in the sense of article VI, section 22,
of the General Convention but, in the event of an affirmative answer to this question,
to the consequences of that finding in the circumstances of the case. The Court notes
that Malaysia became a party to the General Convention, without reservation, on 28
October 1957. [Part of section 22 of article VI of that Convention is quoted above.]

The Court then recalls that in its advisory opinion of 14 December 1989 (in the
so-called "Mazilu" case) it stated:

"The purpose of section 22 is ... evident, namely, to enable the United
Nations to entrust missions to persons who do not have the status of an official
of the Organization, and to guarantee them 'such privileges and immunities as
are necessary for the independent exercise of their functions'. The essence of
the matter lies not in their administrative position but in the nature of their mis-
sion." (J.C.J. Reports 1989, p. 194, para. 47)

', In the same advisory opinion, it concluded that a Special Rapporteur who is
appointed by the Subcommission on Prevention of Discrimination and Protection of
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Minorities and is entrusted with a research mission must be regarded as an expert on
mission within the meaning of article VI, section 22, of the General Convention.

The Court finds that the same conclusion must be drawn with regard to Special
Rapporteurs appointed by the Commission on Human Rights, of which the Sub-
commission is a subsidiary organ. It observes that Special Rapporteurs of the Com-
mission usually are entrusted not only with a research mission but also with the task
of monitoring human rights violations and reporting on them. But what is decisive is
that they have been entrusted with a mission by the United Nations and are therefore
entitled to the privileges and immunities provided for in article VI, section 22, that
safeguard the independent exercise of their functions. After examining Mr. Cutnara-
swamy's mandate, the Court finds that he must be regarded as an expert on mission
within the meaning of article VI, section 22, as from 21 April 1994, that by virtue of
this capacity the provisions of this section were applicable to him at the time of his
statements at issue, and that they continue to be applicable.

The Court finally observes that Malaysia has acknowledged that Mr. Cumara-
swamy, as Special Rapporteur of the Commission, is an expert on mission and that
such experts enjoy the privileges and immunities provided for under the General
Convention in their relations with States parties, including those of which they are
nationals or on the territory of which they reside. Malaysia and the United Nations
are in full agreement on these points, as are the other States participating in the
proceedings.

Applicability of article VI, section 22, of the General Convention in the specific
circumstances of the case (paras. 47-56)

The Court then considers the question whether the immunity provided for in
section 22 (¿>) applies to Mr. Cumaraswamy in the specific circumstances of the
case; namely, whether the words used by him in the interview, as published in the
article in International Commercial Litigation (November 1995 issue), were spoken
in the course of the performance of his mission, and whether he was therefore im-
mune from legal process with respect to these words.

In the process of determining whether a particular expert on mission is entitled,
in the prevailing circumstances, to the immunity provided for in section 22 (b), the
Secretary-General of the United Nations has a pivotal role to play. The Secretary-
General, as the chief administrative officer of the Organization, has the authority and
the responsibility to exercise the necessary protection where required. Article VI,
section 23, of the General Convention provides that "[p]rivileges and immunities
are granted to experts in the interests of the United Nations and not for the personal
benefit of the individuals themselves". In exercising protection of United Nations
experts, the Secretary-General is therefore protecting the mission with which the ex-
pert is entrusted. In that respect, the Secretary-General has the primary responsibil-
ity and authority to protect the interests of the Organization and its agents, including
experts on mission.

The determination whether an agent of the Organization has acted in the course
of the performance of his mission depends upon the facts of a particular case. In the
present case, the Secretary-General, or the Legal Counsel of the United Nations on
his behalf, has on numerous occasions informed the Government of Malaysia of
his finding that Mr. Cumaraswamy had spoken the words quoted in the article in
International Commercial Litigation in his capacity as Special Rapporteur of the
Commission and that he consequently was entitled to immunity from "every kind"
of legal process. The Secretary-General was reinforced in this view by the fact that
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it has become standard practice of Special Rapporteurs of the Commission to have
contact with the media.

The Court notes that Mr. Cumaraswamy was explicitly referred to several times
in the article "Malaysian Justice on Trial" in International Commercial Litigation
in his capacity as United Nations Special Rapporteur on the independence of judges
and lawyers, and further that in its various resolutions the Commission took note of
the Special Rapporteur's reports and of his methods of work. In 1997, it extended
his mandate for another three years. The Commission presumably would not have
so acted if it had been of the opinion that Mr. Cumaraswamy had gone beyond his
mandate and had given the interview to International Commercial Litigation outside
the course of his functions. Thus the Secretary-General was able to find support for
his findings in the Commission's position.

The Court concludes that it is not called upon in the present case to pass upon
the aptness of the terms used by the Special Rapporteur or his assessment of the situ-
ation. In any event, in view of all the circumstances of this case, elements of which
are set out in paragraphs 1 to 15 of the note by the Secretary-General, the Court is
of the opinion that the Secretary-General correctly found that Mr. Cumaraswamy,
in speaking the words quoted in the article in International Commercial Litigation,
was acting in the course of the performance of his mission as Special Rapporteur of
the Commission. Consequently, article VI, section 22 (¿>) of the General Convention
is applicable to him in the present case and affords Mr. Cumaraswamy immunity
from legal process of every kind.

Legal obligations of Malaysia in the case (paras. 57-65)

The Court then deals with the second part of the Council's question, namely,
"the legal obligations of Malaysia in this case". Rejecting Malaysia's argument
that it is premature to deal with that question, the Court points out that the differ-
ence which has arisen between the United Nations and Malaysia originated in the
failure of the Government of Malaysia to inform the competent Malaysian judicial
authorities of the Secretary-General's finding that Mr. Cumaraswamy had spoken
the words at issue in the course of the performance of his mission and was therefore
entitled to immunity from legal process. It is as from the time of that omission that
the question before the Court must be answered.

As the Court has observed, the Secretary-General, as the chief administrative
officer of the Organization, has the primary responsibility to safeguard the interests
of the Organization; to that end, it is up to him to assess whether its agents acted
within the scope of their functions and, where he so concludes, to protect those
agents, including experts on mission, by asserting their immunity. This means that
the Secretary-General has the authority and responsibility to inform the Govern-
ment of a Member State of his finding and, where appropriate, to request it to act
accordingly and, in particular, to request it to bring his finding to the knowledge of
the local courts if acts of an agent have given or may give rise to court proceedings.
That finding, and its documentary expression, creates a presumption of immunity
which can only be set aside for the most compelling reasons and is thus to be given
the greatest weight by national courts. The governmental authorities of a party to the
General Convention are therefore under an obligation to convey such information to
the national courts concerned, since a proper application of the Convention by them
is dependent on such information. Failure to comply with this obligation, among
others, could give rise to the institution of proceedings under article VIII, section 30,
of the General Convention.
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The Court concludes that the Government of Malaysia had an obligation, under
Article 105 of the Charter and under the General Convention, to inform its courts of
the position taken by the Secretary-General. According to a well-established rule of
international law, the conduct of any organ of a State must be regarded as an act of
that State. Because the Government did not transmit the Secretary-General's finding
to the competent courts, and the Minister for Foreign Affairs did not refer to it in his
own certificate, Malaysia did not comply with the above-mentioned obligation.

Section 22 (b) of the General Convention explicitly states that experts on mis-
sion shall be accorded immunity from legal process of every kind in respect of
words spoken or written and acts done by them in the course of the performance of
their mission. By necessary implication, questions of immunity are therefore pre-
liminary issues which must be expeditiously decided in limine litis. This is a gener-
ally recognized principle of law, and Malaysia was under an obligation to respect
it. The Malaysian courts did not rule in limine litis on the immunity of the Special
Rapporteur, thereby nullifying the essence of the immunity rule contained in sec-
tion 22 (¿>). Moreover, costs were taxed to Mr. Cumaraswamy while the question
of immunity was still unresolved. As indicated above, the conduct of an organ of a
State, even an organ independent of the executive power, must be regarded as an act
of that State. Consequently, Malaysia did not act in accordance with its obligations
under international law.

The Court adds that the immunity from legal process to which it finds Mr. Cu-
maraswamy entitled entails holding Mr. Cumaraswamy financially harmless for any
costs imposed upon him by the Malaysian courts, in particular taxed costs.

It further observes that, according to article VIII, section 30, of the General
Convention, the opinion given by the Court shall be accepted as decisive by the
parties to the dispute. Malaysia has acknowledged its obligations under section 30.
Since the Court holds that Mr. Cumaraswamy is an expert on mission who under
section 22 (6) is entitled to immunity from legal process, the Government of Malay-
sia is obligated to communicate this advisory opinion to the competent Malaysian
courts, in order that Malaysia's international obligations be given effect and Mr.
Cumaraswamy's immunity be respected.

Finally, the Court points out that the question of immunity from legal process is
distinct from the issue of compensation for any damages incurred as a result of acts
performed by the United Nations or by its agents acting in their official capacity.
The United Nations may be required to bear responsibility for the damage arising
from such acts. However, as is clear from article VIII, section 29, of the General
Convention, such compensation claims against the United Nations shall not be dealt
with by national courts but shall be settled in accordance with the appropriate modes
of settlement that the "United Nations shall make provisions for" pursuant to section
29. The Court furthermore considers that it need hardly be said that all agents of the
United Nations, in whatever official capacity they act, must take care not to exceed
the scope of their functions, and should so comport themselves as to avoid claims
against the United Nations.

Operative paragraph (para. 67):

"For these reasons,

THE COURT

Is of the opinion:
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(1) (a) By fourteen votes to one,

That article VI, section 22, of the Convention on the Privileges and Im-
munities of the United Nations is applicable in the case of Dato' Param Cumara-
swamy as Special Rapporteur of the Commission on Human Rights on the
independence of judges and lawyers;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges
Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshche-
tin, Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judge Koroma;

(¿>) By fourteen votes to one,

That Dato' Param Cumaraswamy is entitled to immunity from legal pro-
cess of every kind for the words spoken by him during an interview as pub-
lished in an article in the November 1995 issue of International Commercial
Litigation;

IN FAVOUR: President Schwebel; Vice-President Weeramantry: Judges
Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshche-
tin, Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judge Koroma;

(2) (a) By thirteen votes to two,

That the Government of Malaysia had the obligation to inform the Malay-
sian courts of the finding of the Secretary-General that Dato' Param Cumara-
swamy was entitled to immunity from legal process;

IN FAVOUR: President Schwebel; Vice-President Weeramantry: Judges
Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judges Oda, Koroma;

(¿>) By fourteen votes to one,

That the Malaysian courts had the obligation to deal with the question of
immunity from legal process as a preliminary issue to be expeditiously decided
in limine litis;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges
Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshche-
tin, Higgins, Parra-Aranguren, Kooijmans, Rezek;

AGAINST: Judge Koroma;
(3) Unanimously,
That Dato' Param Cumaraswamy shall be held financially harmless for any

costs imposed upon him by the Malaysian courts, in particular taxed costs;

(4) By thirteen votes to two,
That the Government of Malaysia has the obligation to communicate this

advisory opinion to the Malaysian courts, in order that Malaysia's international
obligations be given effect and Dato' Param Cumaraswamy's immunity be re-
spected;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges
Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Higgins, Parra-Aranguren, Kooijmans, Rezek;
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AGAINST: Judges Oda, Koroma."

*
Vice-President Weeramantry and Judges Oda and Rezek appended separate

opinions to the Advisory Opinion (I.C.J. Reports 1999, pp. 92-98, 99-108 and 109-
110); Judge Koroma appended a dissenting opinion (ibid, pp. 111-122).

Consideration by the General Assembly

The General Assembly, by its decision 54/411 of 26 October 1999, took note
of the report of the International Court of Justice.166

6. INTERNATIONAL LAW COMMISSION167

(a) Fifty-first session of the Commission168

The International Law Commission held its fifty-first session at its seat at the
United Nations Office at Geneva, from 3 May to 23 July 1999.

Concerning the topic "Nationality in relation to the succession of States", the
Commission adopted on second reading the draft preamble and the set of 26 draft
articles and recommended to the General Assembly their adoption in the form of a
declaration.

Regarding the topic "State responsibility", the Commission considered the sec-
ond report of the Special Rapporteur which dealt with chapters III, IV and V of part
one of the draft articles, and referred the articles to the Drafting Committee.

With respect to the topic "Reservations to treaties", the Commission continued
its consideration of the third report of the Special Rapporteur concerning the defini-
tion of reservations and interpretative declarations, and adopted 20 draft guidelines
pertaining to the first chapter of the Guide to Practice.

With regard to the topic "Jurisdictional immunities of States and their property",
the Commission established a Working Group on the topic and entrusted it with the
task of preparing preliminary comments as requested by the General Assembly in
paragraph 2 of its resolution 53/98 of 8 December 1998.

Regarding the topic "Unilateral acts of States", the Commission examined the
second report of the Special Rapporteur and subsequently agreed to take as the basic
focus for its study on the topic, and as a starting point for the gathering of State
practice thereon, the following concept: "A unilateral statement by a State by which
such State intends to produce legal effects in its relations to one or more States or
international organizations and which is notified or otherwise made known to the
State or organization concerned".

Concerning the topic "International liability for injurious consequences arising
out of acts not prohibited by international law (prevention of transboundary damage
from hazardous activities)", the Commission considered the second report of the
Special Rapporteur with respect to its future work on the topic and decided to defer
consideration of the question of international liability, pending completion of the
second reading of the draft articles on the prevention of transboundary damage from
hazardous activities (chap. DÍ).
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With respect to the topic "Diplomatic protection", the Commission appointed
Mr. Christopher J. R. Dugard Special Rapporteur for the topic.

(b) Consideration by the General Assembly

The General Assembly, at its fifty-fourth session, on the recommendation of
the Sixth Committee, adopted resolution 54/111 of 9 December 1999, in which it
took note of the report of the International Law Commission on the work of its fifty-
first session.169

In its resolution 54/101, also of 9 December 1999, the General Assembly, hav-
ing considered the report presented to the Sixth Committee by the Chairman of the
open-ended working group of the Committee established under resolution 53/98,"°
and having considered also the report of the Secretary-General,171 took note of the
report of the Working Group on Jurisdictional Immunities of States and Their Prop-
erty of the International Law Commission, set forth in the annex to the report of the
Commission on the work of its fifty-first session.

And by its resolution 54/112 of the same date, the General Assembly decided
to include in the provisional agenda of its fifty-fifth session an item entitled "Nation-
ality of natural persons in relation to the succession of States", with a view to the
consideration of the draft articles and their adoption or a declaration at that session.

7. UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW172

(a) Thirty-second session of the Commission173

The United Nations Commission on International Trade Law held its thirty-
second session at Vienna from 17 May to 4 June 1999, adopting its report on 4 June
1999.

The Commission had before it the complete draft of the legislative guide on
privately financed infrastructure projects,174 which was viewed as being of particular
interest to those countries that strove to attract foreign investment capital in order
to finance such projects. It was decided that when discussing the legislative rec-
ommendations contained in the draft chapters, the Commission should keep under
consideration the desirability of formulating model legislative provisions, and in
that connection identifying any issues for which the formulation of model legislative
provisions would increase the value of the guide.

Concerning the draft uniform rules on electronic signatures, the Commission
had before it the reports of the Working Group on the work of its thirty-third and
thirty-fourth sessions.175 Other suggestions for future work in the area of electronic
commerce included an international convention based on relevant provisions of the
UNCITRAL Model Law on Electronic Commerce and of the draft uniform rules176

and an omnibus protocol to amend multilateral treaty regimes to facilitate the in-
creased use of electronic commerce.

Regarding the topic "Assignment in receivables financing", the Commission
had before it the reports of the twenty-ninth and thirtieth sessions of the Working
Group,177 and it was noted that the draft convention had been adopted with the ex-
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ception of the optional substantive law priority rules. The Commission also noted
that there were a number of specific questions that remained to be addressed by the
Working Group in regard to the convention.

In connection with the topic "Monitoring the implementation of the 1958 New
York Convention",178 the Commission had received 59 replies to the questionnaire
(out of a currently total 121 States parties) which, after all responses had been re-
ceived and analysed, would form the basis for a report on the legislative implemen-
tation of the Convention.

Regarding the possible future work in the area of international commercial ar-
bitration, the Commission had requested the Secretariat to prepare a note that would
serve as a basis for the considerations of the Commission, and at the current session
the Commission179 discussed the note, which highlighted the issues and problems
in arbitral practice.

The Commission also had before it a proposal by Australia on possible future
work in the area of insolvency law,180 and the Commission decided that the Working
Group on Insolvency Law should explore the possibility of the Commission taking
up such a topic.

Regarding the case law on UNCITRAL texts (CLOUT),181 the Commission
noted the wide disparity in the level of participation by national correspondents,
who collected relevant decisions and arbitral awards and prepared case abstracts for
compilation and distribution by the UNCITRAL secretariat, and that improvements
in the extent of reporting and in the quality of the abstracts prepared would signifi-
cantly improve the reliability of the CLOUT system and would reduce the need for
major revisions by the secretariat. It also was noted that, whereas 58 jurisdictions
had appointed national correspondents, there were another 30 jurisdictions that had
not yet done so.

(Z>) Consideration by the General Assembly

At its fifty-fourth session, the General Assembly, on the recommendation of
the Sixth Committee, adopted resolution 54/103 of 9 December 1999, in which it
took note of the report of the Commission on the work of its thirty-second session,182

invited States to nominate persons to work with the private foundation established to
encourage assistance to the Commission from the private sector, and reaffirmed the
mandate of the Commission as the core legal body within the United Nations system
in the field of international trade law to coordinate legal activities in that field.

8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMIT-
TEE OF THE GENERAL ASSEMBLY AND BY AD HOC LEGAL
BODIES

In addition to the resolutions regarding the International Law Commission and
international trade law matters, dealt with separately in the above sections, the Sixth
Committee also considered additional items and submitted its recommendations
thereon to the General Assembly at its fifty-fourth session. The Assembly subse-
quently adopted the resolutions mentioned in subsections (a) to (/) below. Further-
more, in its decision 54/429 of 9 December 1999, the General Assembly, recalling
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its decision 53/430 of 8 December 1998, desiring to review the provisions of the
statute of the United Nations Administrative Tribunal, taking note of the draft reso-
lution submitted by the delegations of France, Ireland and the United Kingdom,183

and mindful of the comments made by States on the draft resolution at its fifty-fourth
session, decided to include in the provisional agenda of its fifty-fifth session the item
entitled "Review of the statute of the United Nations Administrative Tribunal".

(a) Outcome of the action dedicated to the 1999 centennial
of the first International Peace Conference

The General Assembly, in its resolution 54/27 of 17 November 1999, took note
of the outcome, reported by the co-hosts, the Governments of the Netherlands and
the Russian Federation.184

(Z>) United Nations Decade of International Law

In its resolution 54/28 of 17 November 1999, the General Assembly, having
considered the report of the Secretary-General,185 expressed its appreciation for the
work done by the Working Group on the United Nations Decade of International
Law. The Assembly also welcomed the achievements during the Decade in the codi-
fication and progressive development of international law, and called upon States, in
order to contribute further to the rule of international law, to consider, if they had not
yet done so, becoming parties to the multilateral treaties adopted during the Decade,
including those listed in the annex to the report of the Secretary-General.

(c) United Nations Programme of Assistance in the Teaching, Study,
Dissemination and Wider Appreciation of International Law

By its resolution 54/102 of 9 December 1999, the General Assembly approved
the guidelines and recommendations contained in section III of the report of the
Secretary-General186 and adopted by the Advisory Committee on the United Nations
Programme of Assistance, in particular those designed to achieve the best possible
results in the administration of the Programme within a policy of maximum finan-
cial restraint, and authorized the Secretary-General to carry out in 2000 and 2001 the
activities specified in his report.

(d) Report of the Committee on Relations with the Host Country

By its resolution 54/104 of 9 December 1999, the General Assembly endorsed
the recommendations and conclusions of the Committee on Relations with the Host
Country contained in paragraph 43 of its report.187

(e) Establishment of the International Criminal Court

The General Assembly, in its resolution 54/105 of 9 December 1999, reiterated
the historic significance of the adoption of the Rome Statute of the International
Criminal Court,188 and called upon all States to consider signing and ratifying the
Rome Statute and encouraged efforts aimed at promoting awareness of the results of
the 1998 Rome Conference and of the provisions of the Statute. The Assembly also
requested the Secretary-General to convene the Preparatory Commission for the
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International Criminal Court, in accordance with resolution F adopted by the Rome
Conference,189 from 13 to 31 March, 12 to 30 June and 27 November to 8 December
2000, to carry out the mandate in that resolution and, in that connection, to discuss
ways to enhance the effectiveness and acceptance of the Court.

(/) Report of the Special Committee on the Charter of the United Nations
and on the Strengthening of the Role of the Organization

The General Assembly, in its resolution 54/106 of 9 December 1999, took note
of the report of the Special Committee on the Charter,190 and decided that the Special
Committee should hold its next session from 10 to 20 April 2000.

(g) Implementation of the provisions of the Charter of the United Nations
related to assistance to third States affected by the application of
sanctions

By its resolution 54/107 of 9 December 1999, the General Assembly, taking
note of the most recent report of the Secretary-General, submitted in accordance
with General Assembly resolution 53/107 of 8 December 1998,'" renewed its invi-
tation to the Security Council to consider the establishment of further mechanisms
or procedures, as appropriate, for consultations as early as possible under Article 50
of the Charter of the United Nations with third States which were or might be con-
fronted with special economic problems arising from the carrying out of preventive
or enforcement measures imposed by the Council under Chapter VII of the Charter,
with regard to a solution of those problems, including appropriate ways and means
for increasing the effectiveness of its methods and procedures applied in the con-
sideration of requests by the affected States for assistance; welcomed once again
the further measures taken by the Security Council since the adoption of General
Assembly resolution 50/51 of 11 December 1995, most recently the note by the
President of the Security Council of 29 January 1999192 aimed at improving the work
of the sanctions committees, including increasing the effectiveness and transparency
of the sanctions committees, invited the Council to implement those measures, and
strongly recommended that the Council continue its efforts to further enhance the
functioning of the sanctions committees, to streamline their working procedures
and to facilitate access to them by representatives of States that found themselves
confronted with special economic problems arising from the carrying out of sanc-
tions; and requested the Secretary-General to pursue the implementation of General
Assembly resolutions 50/51 of 11 December 1995, 51/208 of 17 December 1996,
52/162 of 15 December 1997 and 53/107 of 8 December 1998 and to ensure that
the competent units within the Secretariat developed the adequate capacity and ap-
propriate modalities, technical procedures and guidelines to continue, on a regular
basis, to collate and coordinate information about international assistance available
to third States affected by the implementation of sanctions, to continue developing
a possible methodology for assessing the adverse consequences actually incurred
by third States and to explore innovative and practical measures of assistance to
the affected third States. The Assembly also welcomed the report of the Secretary-
General containing a summary of the deliberations and main findings of the ad hoc
expert group meeting on developing a methodology for assessing the consequences
incurred by third States as a result of preventive or enforcement measures and on
exploring innovative and practical measures of international assistance to the affected
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third States,193 and invited States and relevant international organizations within and
outside the United Nations system which had not yet done so to provide their views
regarding the report of the ad hoc expert group meeting; and also requested the
Secretary-General to present to the General Assembly his views on the deliberations
and main findings, including the recommendations, of the ad hoc expert group on the
implementation of the provisions of the Charter related to assistance to third States
affected by the application of sanctions, taking into account the views of States, the
organizations of the United Nations system, international financial institutions and
other international organizations, and to provide the relevant information, where
appropriate, on other developments in that context, particularly on the work of the
sanctions committees as referred to in the above-mentioned note by the President of
the Security Council.

(A) Strengthening of the International Court of Justice

By its resolution 54/108 of 9 December 1999, bearing in mind the comments
and observations submitted by the Court and by States on the consequences that the
increase in the volume of cases before the Court had on its operation,194 expressed its
appreciation to the International Court of Justice for the measures adopted to operate
an increased workload with maximum efficiency.

(/) International Convention for the Suppression
of the Financing of Terrorism

The General Assembly, by its resolution 54/109 of 9 December 1999, adopted
the International Convention for the Suppression of the Financing of Terrorism,
as contained in the annex to the resolution, and requested the Secretary-General to
open it for signature at United Nations Headquarters in New York from 10 January
2000 to 31 December 2001.195

(/) Measures to eliminate international terrorism

By its resolution 54/110 of 9 December 1999, the General Assembly, hav-
ing examined the report of the Secretary-General,196 strongly condemned all acts,
methods and practices of terrorism as criminal and unjustifiable, wherever and by
whomsoever committed. The Assembly also urged all States that had not yet done
so to consider, as a matter of priority, becoming parties to relevant conventions and
protocols as referred to in paragraph 6 of resolution 51/210 of 17 December 1996,
that is, the Convention on Offences and Certain Other Acts Committed on Board
Aircraft,197 signed at Tokyo on 14 September 1963, the Convention for the Sup-
pression of Unlawful Seizure of Aircraft,198 signed at The Hague on 16 December
1970, the Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation,199 concluded at Montreal on 23 September 1971, the Convention
on the Prevention and Punishment of Crimes against Internationally Protected Per-
sons, including Diplomatic Agents,200 adopted in New York on 14 December 1973,
the International Convention against the Taking of Hostages,201 adopted in New
York on 17 December 1979, the Convention on the Physical Protection of Nuclear
Material,202 signed at Vienna on 3 March 1980, the Protocol for the Suppression
of Unlawful Acts of Violence at Airports Serving International Civil Aviation,203

supplementary to the Convention for the Suppression of Unlawful Acts against the
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Safety of Civil Aviation, signed at Montreal on 24 February 1988, the Convention
for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,204

done at Rome on 10 March 1988, the Protocol for the Suppression of Unlawful Acts
against the Safety of Fixed Platforms located on the Continental Shelf,205 done at
Rome on 10 March 1988, and the Convention on the Marking of Plastic Explosives
for the Purpose of Detection,206 done at Montreal on 1 March 1991, as well as the
International Convention for the Suppression of Terrorist Bombings.207 The Assem-
bly furthermore called upon all States to enact, as appropriate, domestic legislation
necessary to implement the provisions of those conventions and protocols, to ensure
that the jurisdiction of their courts enabled them to bring to trial the perpetrators
of terrorist acts, and to cooperate with and provide support and assistance to other
States and relevant international and regional organizations to that end.

9. UNITED NATIONS INSTITUTE FOR TRAINING
AND RESEARCH208

During the reporting period, UNITAR continued to conduct its training in
Multilateral Diplomacy and International Affairs Management, designed for jun-
ior, mid-level and senior-level diplomats, diplomatic trainees, government officials
from specialized ministries, academics and representatives from intergovernmental
organizations. Under the programme, training was provided in the specific areas
of diplomacy, peacemaking and preventive diplomacy, environmental law, interna-
tional migration and peacekeeping operations. The Institute also provided training
in the field of economic and social development, including the legal aspects of debt
and financial management for sub-Saharan Africa and Viet Nam. Training courses
offered in 1999 included Workshop on the structure, drafting and adoption of United
Nations resolutions; WIPOAJNITAR Academy on Intellectual Property: Challenges
and Opportunities in the 21st Century; Workshop on conference diplomacy and
multilateral negotiation; and training workshops on environmental legislation.

Consideration by the General Assembly

At its fifty-fourth session, the General Assembly, on the recommendation of
the Second Committee, adopted resolution 54/229 of 22 December 1999, in which
it reaffirmed the importance of a coordinated United Nations system-wide approach
to research and training and underlined the need for United Nations training and
research institutions to avoid duplication in their work, and encouraged the Board
of Trustees of the Institute to continue its efforts to address the discrepancy between
the decline in contributions to the General Fund of the Institute and the increase in
participation in its programmes.
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B. General review of the legal activities of intergovernmental
organizations related to the United Nations

1. INTERNATIONAL LABOUR ORGANIZATION

(a) International Labour Conference—Eighty-seventh session

1. The International Labour Conference (ILC), which held its 87th session
at Geneva from 1 to 17 June 1999, adopted a Convention and Recommendation
concerning the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour.209

2. The International Labour Conference also decided to amend article 7, par-
agraph 1, (b), of its Standing Orders210 so as to make it clear that the annual reports
under the follow-up to the Declaration on Fundamental Principles and Rights at
Work, adopted in June 1998, would not be covered by its terms. Article 7, paragraph
1, (¿>), now reads as follows:

"1 . The Conference shall, as soon as possible, appoint a Committee to
consider:

(¿>) The information and reports concerning Conventions and Recom-
mendations communicated by members in accordance with article 19 of the
Constitution, except for information requested under paragraph 5 (e) of that
article where the Governing Body has decided upon a different procedure for
its consideration;".
3. At the same session, the International Labour Conference adopted a reso-

lution entitled "Resolution on the widespread use of forced labour in Myanmar",
which reads as follows:2"

" The International Labour Conference,
"Reaffirming that all member States have an obligation to apply fully, in

law and in practice, the Conventions that they have voluntarily ratified,
"Recalling that Myanmar ratified the Forced Labour Convention, 1930

(No. 29), and the Freedom of Association and Protection of the Right to Organ-
ize Convention, 1948 (No. 87), on 4 March 1955,

"Taking note of the provisions of United Nations General Assembly reso-
lution 53/162 of 9 December 1998 and of United Nations Commission on Hu-
man Rights resolution 1999/17 of 23 April 1999, which also address the use of
forced labour in Myanmar,

"Recalling the decision of the Governing Body to place on the agenda
of its November 1999 session an item entitled 'Measures, including recom-
mendations under article 33 of the ILO Constitution, to secure compliance by
the Government of Myanmar with the recommendations of the Commission
of Inquiry',

"Gravely concerned by the Government's flagrant and persistent failure
to comply with the Convention, as concluded by the Commission of Inquiry
established to examine the observance of the Forced Labour Convention, 1930
(No. 29),

"Appalled by the continued widespread use of forced labour, including for
work on infrastructure projects and as porters for the army,
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"Noting the report (dated 21 May 1999) of the Director-General to the
members of the Governing Body on measures taken by the Government of
Myanmar following the recommendations of the Commission of Inquiry in its
report on 'forced labour in Myanmar (Burma)',

" 1. Deeply deplores that:
(a) The Government has failed to take the necessary steps to bring the

relevant legislative texts, in particular the Village Act and Towns Act, into line
with the Forced Labour Convention, 1930 (No. 29), by 1 May 1999, as recom-
mended by the Commission of Inquiry;

(¿>) At the end of the twentieth century, the State Peace and Develop-
ment Council has continued to inflict the practice of forced labour—nothing
but a contemporary form of slavery—on the people of Myanmar, despite re-
peated calls from the International Labour Organization and from the wider
international community for the past 30 years;

(c) There is no credible evidence that those exacting forced labour in
Myanmar have been punished under section 374 of the Penal Code;

"2. Reaffirms that this issue should be further considered by the Govern-
ing Body in November 1999;

"3. Resolves:
(a) That the attitude and behaviour of the Government of Myanmar are

grossly incompatible with the conditions and principles governing membership
of the Organization;

(¿>) That the Government of Myanmar should cease to benefit from
any technical cooperation or assistance from the International Labour Organ-
ization, except for the purpose of direct assistance to implement immediately
the recommendations of the Commission of Inquiry, until such time as it has
implemented the said recommendations;

(c) That the Government of Myanmar should henceforth not receive any
invitation to attend meetings, symposia and seminars organized by the Interna-
tional Labour Organization, except such meetings that have the sole purpose of
securing immediate and full compliance with the said recommendations, until
such time as it has implemented the recommendations of the Commission of
Inquiry."

4. The International Labour Conference adopted a resolution amending the
Financial Regulations.212

5. The Committee of Experts on the Application of Conventions and Recom-
mendations met at Geneva from 25 November to 10 December 1999 to adopt its
report213 to the International Labour Conference at its 88th session (2000).

6. Representations lodged under article 24 of the Constitution of the Interna-
tional Labour Organization alleging non-observance by New Zealand of the Forced
Labour Convention, 1930 (No. 29)2'4; by Colombia of the Indigenous and Tribal Peo-
ples Convention, 1989 (No. 169)215; and by the Republic of Moldova of the Protection
of Wages Convention, 1949 (No. 95),216 were examined by the Governing Body.

7. The Governing Body, which met at Geneva, considered and adopted the
following reports of its Committee on Fredom of Association: the 313th, 314th and
315th reports217 (274th session, March 1999), the 316th and 317th reports218 (275th
session, June 1999); and the 318th and 319th reports219 (276th session, November
1999).
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8. The Working Party on the Social Dimensions of the Liberalization of In-
ternational Trade, established by the Governing Body, held two meetings in 1999
during the 274th (March 1999)220 and 276th (November 1999)221 sessions of the
Governing Body.

9. The Working Party on Policy regarding the Revision of Standards of the
Committee on Legal Issues and International Labour Standards of the Governing
Body held meetings in 1999 during the 274th (March 1999)222 and 276th (November
! 999)223 s e s s i 0 n s of t n e Governing Body of ILO.

(b) Agreements signed by ILO

10. In 1999, the Director-General of the International Labour Organization
signed two agreements: one with the Inter-Parliamentary Union224 and the other with
the Pan-American Health Organization.225

2. UNITED NATIONS EDUCATIONAL, SCIENTIFIC
AND CULTURAL ORGANIZATION

(a) Agreements relating to conferences, seminars and other meetings:

For the purpose of holding an international conference on the territory of a
State which is a party to the Convention on the Privileges and Immunities of the
Specialized Agencies of the United Nations as well as annex IV thereto, UNESCO
concluded agreements which contained the following provisions concerning the le-
gal status of the organization:

"Privileges and immunities

"The Government of [name of the respective State is inserted] shall apply,
in all matters relating to this meeting, the provisions of the Convention on the
Privileges and Immunities of the Specialized Agencies of the United Nations
as well as annex FV thereto, to which [name of the State is inserted] has been a
party from [date of deposit of the instrument is inserted, if applicable].

"In particular, the Government shall not place any restriction on the entry
into, sojourn in and departure from the territory of [name of the State is in-
serted] of all persons, of whatever nationality, entitled to attend the meeting by
virtue of a decision of the appropriate authorities of UNESCO and in accord-
ance with the Organization's relevant rules and regulations.

"Damage and accidents

"As long as the premises reserved for the meeting are at the disposal of
UNESCO, the Government of [name of the State is inserted] shall bear the risk
of damage to the premises, facilities and furniture and shall assume and bear
all responsibility and liability for accidents that may occur to persons present
therein. The [name of the State is inserted] authorities shall be entitled to adopt
appropriate measures to ensure the protection of the participants, particularly
against fire and other risks, of the above-mentioned premises, facilities and
furniture. The Government of [name of the State is inserted] may also claim
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from UNESCO compensation for any damage to persons and property caused
by the fault of staff members or agents of the Organization."

(¿) Constitutional and procedural questions

During its 30th session, from 26 October to 17 November 1999, the General
Conference adopted the following resolution:

Resolution 77: Draft amendment to article VI, paragraph 2, of the Constitution

At its 18th plenary meeting, on 10 November 1999, the General Conference
took note of the sixth report of the Legal Committee (document 30 C/ 50 and Adden-
dum) which concerned a draft amendment to article VI, paragraph 2, of the Consti-
tution. This draft, submitted by New Zealand, was aimed at imposing an eight-year
term limit on the office of the Director-General. According to the existing legal
provisions, the current six-year term can be renewed once for the same period, mak-
ing a total of 12 years. In the opinion of the sponsor of this draft resolution, this
is too long a period for a major organization like UNESCO. It was accordingly
proposed that the duration of the second term be reduced to two years. Canada had
submitted a proposed change to the above-mentioned draft amendment with a view
to limiting each term of office to a period of four years. The General Conference
decided to refer the draft amendment to article VI, paragraph 2, of the Constitution
to the Executive Board for consideration, with a view to resubmission at its next
session. The draft amendment proposes that the present paragraph 2 of article VI be
replaced with the following (the changes are in italics): "The Director-General shall
be nominated by the Executive Board and appointed by the General Conference for
a period of six years, under such conditions as the Conference may approve. The
Director-General may be appointed for a further term of two years but shall not be
eligible for «appointment to a subsequent term. The Director-General shall be the
Chief Administrative Officer of the Organization."

(c) International regulations

(i) Entry into force of instruments previously adopted

The Convention on the Recognition of Qualifications concerning Higher Edu-
cation in the European Region, adopted in Lisbon on 11 April 1997, entered into
force on 1 February 1999.

(ii) Adopted instrument

The Second Protocol to The Hague Convention of 1954 for the Protection of
Cultural Property in the Event of Armed Conflict was adopted at The Hague on 26
March 1999.226

In accordance with the terms of its article 43, the Second Protocol will enter
into force three months after 20 instruments of ratification, acceptance, approval or
accession have been deposited. Thereafter, it shall enter into force, for each party,
three months after the deposit of its instrument of ratification, acceptance, approval
or accession.

The Second Protocol is a considerable advance in the level of protection in the
Convention in the following respects: it provides a clear definition of the notion of
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"military necessity", thus preventing possible abuse or ambiguous interpretation; it
creates a new category of enhanced protection for cultural heritage of the greatest
importance for humanity which is protected by relevant national legislation and is
not used for military purposes; it elaborates sanctions for serious violations against
cultural property and defines conditions when individual criminal responsibility
applies. Finally, a most important advance is the establishment of a 12-member
Intergovernmental Committee, which will have powers in the implementation of
the Convention and the Second Protocol, in respect of those States which will be
party to both instruments. The Convention itself made no provision for such a body.
It should be noted that the Second Protocol is supplementary to, and in no way re-
places, the Convention.

By 31 December 1999, the Second Protocol had been signed by 39 States.
However, no instrument of ratification, acceptance, approval or accession had been
deposited by that date.

(iii) Proposals concerning the preparation of new instruments

a. The General Conference having invited the Director-General to prepare a
draft Recommendation on the Provision of Universal Access to Multicultural Hu-
man Heritage and Multilingualism in Cyberspace (29 C/Resolution 36), such an
instrument will be submitted to the General Conference at its 31st session.

The essence of it is to foster an equitable, just and multicultural information
society respecting the principles embodied in the Universal Declaration of Human
Rights and promoting economic growth, public welfare and social cohesion. Above
all, it is a call to all stakeholders, in both the public and private sectors, to maximize
information and communication technologies capacities so that everyone should be
able to enjoy the benefits of universal and affordable access to information and
knowledge.

The Recommendation is based on the results and findings of five studies car-
ried out by experts in each of the following fields of comparable importance in the
provision of universal access to information and knowledge in the new environment
of electronic information exchanges and networking commonly referred to as cy-
berspace; universal access to telematics networks and services, expansion of pub-
lic domain information, access to and production of contents including intellectual
property rights and exception to copyright issues, protecting human dignity in the
digital age, including privacy and freedom of expression, and promoting multilin-
gualism and cultural diversity on the information networks.

In pursuing these objectives, an increasing number of Governments feel the
need to adapt to the new social, cultural and economic dimensions of this future
society, and to formulate policy priorities, especially those related to a number of
ethical, legal and societal issues that arise in cyberspace. Many international (Or-
ganisation for Economic Cooperation and Development, International Chamber of
Commerce etc.) and regional (Council of Europe, European Union, APEC etc.) or-
ganizations have launched initiatives intended to facilitate a trans-border dialogue
with a view to reaching consensus on the principles that should guide the economic
policies (e.g., electronic commerce regulations). It should be noted, however, that
until recently little concern was shown for principles to be applied for furthering
education, science and cultural diversity in cyberspace.

The Administrative Committee on Coordination Statement on Universal Access
to Basic Communication and Information Services, issued in 1997,227 commits the
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United Nations system to promoting policies that provide equitable public participa-
tion in the information society. The United Nations Economic and Social Council
Ministerial Declaration on the role of information technology in the context of a
knowledge-based global economy228 is also highlighting the need for international
dialogue, for bringing together the best practices and mobilizing available resources
to improve the effective use of those technologies by the developing countries.

These commitments are of crucial importance for the fulfilment of the objectives
enunciated in the UNESCO Constitution "to increase the means of communication
between their peoples and to employ these means for the purposes of mutual under-
standing and a truer and more perfect knowledge of each other's lives".229 UNESCO
has already undertaken many activities for the implementation of its function "in the
work of advancing the mutual knowledge and understanding of peoples, through all
means of mass communication and to that end recommend such international agree-
ments as may be necessary to promote free flow of ideas by word and image".230

The Recommendation presents for the member States a tentative proposal for
the establishment of a cooperative international action in the formulation of princi-
ples relating to universal and affordable access to information in cyberspace in its
fields of competence.

b. The General Conference having invited the Director-General to prepare
a draft Convention concerning the Protection of the Underwater Cultural Heritage
(29 C/Resolution 21), work on the elaboration of such an instrument is proceeding.
To that end the Secretariat convened in April 1999 a second meeting of governmental
experts. The meeting decided to incorporate in an annex to the draft Convention
the principles set forth in the 1996 International Council on Monuments and Sites
(ICOMOS) Charter on the protection and management of underwater cultural
heritage.

At its thirtieth session (Paris, October-November 1999), the General Conference
of UNESCO considered the progress report prepared by the Secretariat and adopted
resolution 30 C/26, in which it invited the Director-General "to take all appropriate
measures for the continuation of the work of the governmental experts under the
programme for the next biennium" and "to call for another meeting of governmental
experts at UNESCO headquarters in Paris at the earliest possible juncture with the
aim of concluding this work as soon as possible".

(d) Human rights

Examination of cases and questions concerning the exercise of human rights
coming within the field of competence of UNESCO

The Committee on Conventions and Recommendations met in private session
at UNESCO headquarters from 18 to 20 May and on 29 and 30 September 1999 in
order to examine communications which had been transmitted to it in accordance
with Executive Board decision 104 EX/3.3.

At its May 1999 session, the Committee examined 27 communications of
which 6 were examined with a view to determining their admissibility or otherwise,
11 were examined as to their substance, and 10 were examined for the first time.
Five communications were declared inadmissible and five were struck from the list
because they were considered as having been settled or did not, after examination
of their merits, appear to warrant further action. Examination of the remaining 17
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was deferred. The Committee presented its report to the Executive Board at its 156th
session.

At its September 1999 session, the Committee examined 17 communications,
of which 7 were examined with a view to determining their admissibility or other-
wise and 10 were examined as to their substance. No new communication was sub-
mitted to the Committee. One communication was declared inadmissible and seven
were struck from the list because they were considered as having been settled or did
not, after examination of their merits, appear to warrant further action. Examina-
tion of the nine remaining was deferred. The Committee presented its report to the
executive Board at its 157th session.

(e) Copyright activities

(i) The Intergovernmental Committee of the International Convention for
the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome Convention, 1961) met for its seventeenth ordinary
session held from 5 to 7 July at the headquarters of the World Intellectual
Property Organization (WIPO) in Geneva.
The most important issue discussed by the Committee was the study by
Professor M. Walter (Austria) (commissioned by the Secretariat at the Com-
mittee's request) on the relationship of, and the comparison between, the
Rome Convention, the WIPO Performances and Phonograms Treaty and
the TRIPS Agreement (WTO), as well as on the evolution and the possible
improvement of the protection granted under the Rome Convention.231

Having discussed the above issue, the Committee decided to invite its mem-
ber States as well as observer States and the intergovernmental organiza-
tions concerned to submit their views and comments on the factual part of
the aforementioned study to the Secretariat, which would include them in a
document to be discussed by the Committee at its next session (June 2001).

(ii) In the search for legal means for the international protection of the expres-
sions of folklore (traditional and popular cultures), UNESCO, jointly with
WIPO, organized five regional consultation meetings, in Noumea, Pretoria,
Quito, Hanoi and Tunis. The studies discussed by the participants and the
exchange of views made it possible to determine future actions to be carried
out by both organizations in search of solutions.

3. WORLD HEALTH ORGANIZATION

(a) Constitutional and legal developments

In 1999, no new member States joined the World Health Organization. Thus,
at the end of 1999, there were 191 States members and two associate members of
WHO.

The amendments to articles 24 and 25 of the Constitution, adopted in 1998 by
the fifty-first World Health Assembly to increase the membership of the Executive
Board from 32 to 34, had been accepted by 58 member States as at 31 December
1999. The amendment to article 7 of the Constitution, adopted in 1965 by the eight-
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eenth World Health Assembly to allow the Assembly to suspend certain rights of
member States practising racial discrimination, had been accepted by 67 member
States as at 31 December 1999. The amendment to article 74 of the Constitution,
adopted in 1978 by the thirty-first World Health Assembly to establish Arabic as
one of the authentic languages of the Constitution, had been accepted by 52 member
States as at 31 December 1999. Acceptance by two thirds of the member States is
required for the amendments to enter into force.

On 12 March 1999, the United Nations International Drug Control Programme
became the seventh co-sponsoring organization of the Joint United Nations Pro-
gramme on HIV/AIDS (UNAIDS).

The third Ministerial Conference on Environment and Health, on 17 June 1999,
adopted a Protocol on Water and Health to the 1992 Convention on the Protection
and Use of Transboundary Watercourses and International Lakes.232 The Confer-
ence had been convened by the Regional Office for Europe of the World Health
Organization and was held in London from 16 to 18 June 1999. The Protocol had
been signed by 35 States and had been accepted by one State on 31 December 1999.
In accordance with its article 23, the Protocol shall enter into force on the ninetieth
day after the date of deposit of the sixteenth instrument of ratification, acceptance,
approval or accession.

The fifty-second World Health Assembly, by its resolution WHA52.6, adopted
on 24 May 1999, approved a cooperation agreement between the World Health Or-
ganization and the Universal Postal Union to promote the safe transport of infec-
tious substances and diagnostic specimens.233

An agreement based on the standard Basic Agreement for the Establishment
of Technical Advisory Cooperation was concluded in 1999 with the Government
of Belarus.234

(b) Health legislation

The fifty-second World Health Assembly, by its resolution WHA52.18, set in
motion a process to begin multilateral negotiations on a WHO Framework Conven-
tion on Tobacco Control and possible related protocols. To that effect, it established
an intergovernmental negotiating body open to all member States to draft and ne-
gotiate the proposed convention and possible related protocols. It also established
a working group open to all member States to prepare the work of the intergovern-
mental negotiating body and, for that purpose, to prepare proposed draft elements
of the Framework Convention. The Working Group was asked to complete its work
and submit a report to the fifty-third World Health Assembly in 2000. The 1st meet-
ing of the Working Group was held from 25 to 29 October 1999 and was attended
by representatives of 114 member States. On the basis of a Secretariat document that
examined types of provisions found in existing conventions,235 the first session of
the Working Group focused on a mainly technical discussion of the proposed draft
elements, including element I (Preamble, objectives, principles), element II (Obli-
gations) and element III (Institutions), and a general discussion of possible related
protocols. The Working Group submitted a report on progress achieved in develop-
ing the proposed draft elements to the WHO Executive Board at its 105th session
and scheduled a second and final meeting for March 2000.

The fifty-third World Health Assembly also adopted resolution WHA52.19,
setting out a "revised drug strategy". Among the measures that the Assembly urged
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member States to adopt, the following should be underlined in view of their legal
implications: (a) to explore and review their options under relevant international
agreements, including trade agreements, to safeguard access to essential drugs;
(6) to establish and enforce regulations that ensure good uniform standards of qual-
ity assurance for all pharmaceutical materials and products manufactured in, im-
ported to, exported from or in transit through their countries; (c) to enact and enforce
legislation or regulations in accordance with the principles of the WHO Ethical
Criteria for Medicinal Drug Promotion; and {d) to develop or maintain national
guidelines governing drug donations that are compatible with the inter-agency guide-
lines issued by WHO and to work with all interested parties to promote adherence
to such guidelines.

By December 1999, 160 member States had reported to WHO on action taken
to give effect to the principles and aims of the International Code of Marketing of
Breast-milk Substitutes. National actions included adopting or strengthening legis-
lation, guidelines for health workers or distributors, agreements with manufactur-
ers, and monitoring and reporting mechanisms. In 1999, Benin, Cambodia, Croatia,
France, Georgia, Guinea, Malaysia and Panama provided information on a range of
new actions; WHO responded to requests for technical support from a number of
countries, including Australia, New Zealand and Pakistan, and organized training
workshops in Thailand and in the African region (for 12 French-speaking coun-
tries).

4. WORLD BANK

(a) IBRD, IFC and IDA membership

In 1999, Barbados became a member of the International Development Asso-
ciation (IDA). As at 31 December 1999, the membership of the International Board
for Reconstruction and Development (IBRD), the International Finance Corporation
(IFC) and IDA stood at 181, 174 and 161 respectively.

(b) Prototype Carbon Fund

The Executive Directors of IBRD approved the Prototype Carbon Fund in July
1999 and its first closing was in April 2000, when it began operations. Participation
in the Fund required public sector entities to subscribe $US 10 million and private
sector entities $5 million. At the first closing, the Fund stood at $135 million, in-
cluding six Governments and 16 companies. A second closing was planned for late
2000, after which the Fund would be closed for subscription. The objectives of the
Fund are threefold: first, to demonstrate how projects designed to reduce emissions
of greenhouse gases can promote and contribute to the sustainable development of
the Bank's borrowing member countries and the ways in which those projects can
channel additional public and private capital for development as well as providing
both financiers and project host countries with an equitable share of the resulting
benefits;236 second, to provide the parties to the United Nations Framework Con-
vention on Climate Change an opportunity to "learn by doing" as they themselves
deliberate on the rules, regulations and procedures which will govern such green-
house gas emission reduction projects under the framework of the Convention and
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the Kyoto Protocol; and third, to provide an important example of how the Bank can
work in partnership with both the public and the private sectors to mobilize new re-
sources for its borrowing member countries while addressing global environmental
concerns.

(c) World Bank Inspection Panel

In April 1999, the Executive Directors of the Bank and of IDA concluded their
second review of the experience of the Inspection Panel.237 During the second re-
view, which was started in November 1997, the Executive Directors engaged in
extensive consultations with the Bank's management, the members of the Inspec-
tion Panel and representatives of a large number of NGOs.238 In its conclusions, the
Board confirmed the soundness of the resolution establishing the Inspection Panel
and provided guidelines for its application.239

(d) Multilateral Investment Guarantee Agency (MIGA)

Signatories and members

The Convention Establishing the Multilateral Investment Guarantee Agency240

was opened for signature to member countries of the World Bank and Switzerland in
October 1985. As at December 1999, the Convention had been signed by 166 coun-
tries, of which 151 were full members. During 1999, requirements for membership
were completed by Australia, Cambodia, Saint Kitts and Nevis and Mongolia.

Guarantee operations

MIGA issues investment guarantees (insurance) to eligible foreign investors in
its developing member countries against the political (i.e., non commercial) risks of
expropriation, transfer restriction, breach of contract, and war and civil disturbance.
MIGA has issued a cumulative number of 446 contracts of guarantee for a total
coverage of $6.3 billion, facilitating an estimated $31.74 billion in foreign direct
investment.

MIGA-insured projects are located in 69 developing countries. The Agency
has insured investors from Argentina, Austria, the Bahamas, Belgium, Brazil, Can-
ada, Cayman Islands, Egypt, Finland, France, Germany, Greece, India, Italy, Japan,
Luxembourg, Malaysia, Mauritius, the Netherlands, Norway, Panama, Portugal, the
Republic of Korea, Saudi Arabia, Singapore, South Africa, Spain, Sweden, Swit-
zerland, Turkey, the United Kingdom of Great Britain and Northern Ireland and Ter-
ritories, the United States of America, Uruguay and the Virgin Islands.

Expansion of insurance coverage

MIGA has expanded the availability of its insurance coverage as follows:

—Change in coverage limits

Per-project and country limits were increased, allowing a substantial expansion
in the amount of guarantee coverage MIGA may issue.

—Treaty reinsurance

The allowable limits of political risk insurance that MIGA may issue were
raised from $50 million to $110 million per project, and from $250 million to
$350 million per host country. Treaty reinsurance agreements signed with other
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insurers further increased the capacity of MIGA to issue additional amounts of
insurance coverage per project for up to $200 million and per host country of
up to $620 million.
A treaty reinsurance agreement was signed with XL Insurance Limited of Ber-
muda. A similar agreement was signed by MIGA in 1997 with ACE Insurance
Company Ltd.

—Facultative reinsurance and co-insurance agreements

Co-insurance and reinsurance agreements were concluded with Lloyd's of Lon-
don syndicates, the Great Northern Insurance Company, a member of Chubb
& Son of the United States, Steadfast Insurance Company (Zurich US) (United
States) and Sovereign Risk Insurance Ltd. (Bermuda), among others.
Memoranda of Understanding on Cooperation were signed with the Export,
Import and Investment Insurance Division of the Ministry of International
Trade and Industry of Japan, the Export Finance and Insurance Corporation of
Australia and the Società Italiana per le Imprese All'Estero S.P.A. (SIMEST)
of Italy.

First MIGA/IFC Compliance Adviser/Ombudsman

MIGA and the International Finance Corporation (IFC) created the position of
Compliance Adviser and Ombudsman to address the concerns of local communities
that may be affected by projects supported by MIGA or IFC.

Claims experience and dispute resolution

The first claim since the establishment of MIGA was filed in March 1999 when
an insured power project was postponed in Indonesia. MIGA pursued discussions
with the investor and the host Government to find a mutually acceptable solution.

In addition to those investment disputes in which it is involved as insurer,
MIGA, in accordance with its Convention, uses its good offices to encourage the
settlement of other disputes between investors and member countries. MIGA staff
experienced in resolving conflicts relating to foreign investment provided legal
assistance and guidance during the year to parties from numerous countries that
sought creative approaches to the resolution of their investment-related disputes.
The objective of MIGA in these cases is to resolve disputes before they require
formal arbitration.

Trust funds

Specialized Investment Guarantee Trust Funds were devised to provide guar-
antees against major political risks for projects in ineligible territories and coun-
tries with the greatest developmental needs. Coincidentally, they offer a venue for
a unique type of cooperation among multilateral institutions. Guaranteed projects
follow the broad parameters of the MIGA guarantee programme and carry the same
development mandate as the Agency.

MIGA administers two Investment Guarantee Trust Funds:

—The West Bank and Gaza Investment Guarantee Trust Fund, with contribu-
• tions from the Palestinian Authority ($ 10 million), the European Investment

Bank (5 million euros) and the Government of Japan ($5.9 million). MIGA
issued its first contract of guarantee for an investment in the West Bank for
the account of the Trust Fund in June 1999.
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—The Investment Guarantee Trust Fund for Bosnia and Herzegovina, spon-
sored by the European Union, with a credit line of ECU 10.5 million.

Host country agreements between MIGA and its member States

As directed by article 23(¿»)(ii) of the Convention, the Agency concludes bilat-
eral legal protection agreements with developing member countries to ensure that
MIGA is afforded treatment no less favourable than that accorded by the member
country concerned to any State or other public entity in an investment protection
treaty or any other agreement relating to foreign investment with respect to the
rights to which MIGA may succeed as subrogée of a compensated guarantee holder.
In 1999, the Agency concluded legal protection agreements with Barbados, Eritrea,
Latvia, Malaysia and Mozambique. As of December 1999,92 such agreements were
in force.

In accordance with the directives of article 18(c) of the Convention, the Agency
also negotiates agreements on the use of local currency. These agreements enable
MIGA to dispose of local currency in exchange for freely usable currency acquired
by it in settlement of claims with insured investors. In 1999, the Agency concluded
agreements on use of local currency with Barbados, the Dominican Republic, Eri-
trea, Malaysia and Mozambique. As of December 1999, 97 such agreements were
in force.

Article 15 of the Convention requires that before issuing a guarantee MIGA
must obtain the approval of the host member country in which the investment is
contemplated. In order to expedite the process, MIGA negotiates arrangements with
host country Governments that provide a degree of automaticity in the approval
procedure. In 1999, the Agency concluded such arrangements with Cambodia, the
Central African Republic, El Salvador, Haiti, Lesotho, Mozambique and the former
Yugoslav Republic of Macedonia. As of December 1999,102 such agreements were
in force.

(e) International Centre for Settlement of Investment Disputes

Signatures and ratifications

There were no new signatures and ratifications during 1999 to the 1965 ICSID
Convention.241 At the end of the year, the number of signatory States was 146 and
the number of Contracting States 131.

Disputes before the Centre

During 1999, arbitration proceedings under the 1965 ICSID Convention were
instituted in eight new cases. They were: Mobil Argentina S.A. v. Argentine Repub-
lic (case No. ARB/99/1), Alex Genin and others v. Republic of Estonia (case No.
ARB/99/2), Philippe Gruslin v. Malaysia (case No. ARB/99/3), Empresa Nacional
de Electricidad S.A. v. Argentine Republic (case No. ARB/99/4), Alimenta S.A. v.
Republic of The Gambia (case No. ARB/99/5), Middle East Cernent Shipping and
Handling Co. S.A. v. Arab Republic of Egypt (case No. ARB/99/6), Patrick Mitchell
v. Democratic Republic of the Congo (case No. ARB/99/7), Astaldi S.p.A. & Co-
lumbus Latinoamericana de Construcciones S.A. v. Republic of Honduras (case No.
ARB/99/8).

Two arbitration proceedings were instituted under the ICSID Additional Facil-
ity Rules. They were: Marvin Roy Feldman Karpa v. United Mexican States (case
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No. ARB(AF)/99/l), Mondev International Ltd. v. United States of America (case
No. ARB(AF)/99/2).

One proceeding was discontinued, American Manufacturing & Trading, Inc.
v. Democratic Republic of the Congo (case No. ARB /93/1)—Revision Proceed-
ing, and three proceeedings, Tradex Hellas S.A. v. Republic of Albania (case No.
ARB/94/2), Antoine Goetz and others v. Republic of Burundi (case No. ARB/95/3)
and Robert Azinian and others v. United Mexican States (case No. ARB(AF)/97/2),
were closed following the rendition of awards.

As at 31 December 1999, twenty other cases were pending before the Cen-
tre. They were: Compañía del Desarrollo de Santa Elena S.A. v. Republic of
Costa Rica (case No. ARB/96/1), Misima Mines Pty. Ltd. v. Independent State
of Papua New Guinea (case No. ARB/96/2), Metalclad Corporation v. United
Mexican States (case No. ARB(AF)/97/l), Société d'Investigation de Recher-
che et d'Exploitation Minière (SIREXM) v. Burkina Faso (case No. ARB/97/1),
Compañía de Aguas del Aconquija S.A. and Compagnie Générale des Eaux v.
Argentine Republic (case No. ARB/97/3), Ceskoslovenská Obchodni Banka, a.s.
v. Slovak Republic (case No. ARB/97/4), Lanco International, Inc. v. Argentine
Republic (case. No. ARB/97/6), Emilio Augustin Maffezini v. Kingdom of Spain
(case No. ARB/97/7), Compagnie Française pour le Développement des Fibres
Textile (CFDT) v. Republic of Côte d'Ivoire (case No. ARB/97/8), Joseph C. Lem-
ire v. Ukraine (case No. ARB(AF)/98/l), Houston Industries Energy, Inc. and
others v. Argentine Republic (case No. ARB/98/1), Victor Pey Casado and an-
other v. Republic of Chile (case No. ARB/98/2), International Trust Company
of Liberia v. Republic of Liberia (case No. ARB/98/3), Wena Hotels Limited v.
Arab Republic of Egypt (case No. ARB/98/4), Eduardo A. Olguin v. Republic of
Paraguay (case No. ARB/98/5), Compagnie Minière Internationale Or S.A. v. Re-
public of Peru (case No. ARB/98/6), Banro American Resources, Inc. and Société
Aurifère du Kivu et du Maniema S.A.R.L. v. Democratic Republic of the Congo
(case No. ARB/98/7), Waste Management, Inc. v. United Mexican States (case
No. ARB(AF)/98/2), The Loewen Group, Inc. and Raymond L. Loewen v. United
States of America (case No. ARB(AF)/98/3), Tanzania Electric Supply Company
Limited v. Independent Power Tanzania Limited (case No. ARB/98/8).

5. INTERNATIONAL MONETARY FUND

(à) Membership issues

(i) Accession to membership

No countries joined the International Monetary Fund in 1999. Accordingly,
membership in the Fund as at 31 December 1999 remained at 182 countries.

(ii) Status and obligations under article VIII or article XIV of the IMF Articles of
'Agreement

Under article VIII, sections 2, 3 and 4, of the IMF Articles of Agreement,
members of the Fund may not, without the Fund's approval: (a) impose restrictions
on the making of payments and transfers for current international transactions; or
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(¿>) engage in any discriminatory currency arrangements or multiple currency prac-
tices. Notwithstanding these provisions, pursuant to article XIV, section 2, of the
Articles of Agreement, a member may notify IMF that it intends to avail itself of
the transitional arrangements thereunder and, therefore, may maintain and adapt to
changing circumstances the restrictions on payments and transfers for current inter-
national transactions that were in effect on the date on which it became a member.
Article XIV does not, however, permit a member, after it joins the Fund, to intro-
duce new restrictions on the making of payments and transfers for current interna-
tional transactions without the approval of the Fund.

Members that avail themselves of the transitional arrangements of article XIV,
section 2, consult with IMF annually on the restrictions maintained thereunder. IMF
generally encourages such members to remove these restrictions and to formally
accept the obligations of article VIII, sections 2, 3 and 4. Where necessary and if
requested by a member, IMF also provides technical assistance to help the member
remove these restrictions.

In 1999, Brazil and Mauritania formally accepted the obligations of article
VIII, sections 2, 3 and 4, raising the total number of countries that have accepted
these obligations (as at 31 December 1999) to 149.

(iii) Overdue financial obligations to the Fund

As at 31 December 1999, there were seven countries (six members—Islamic
Republic of Afghanistan, Democratic Republic of the Congo, Iraq, Liberia, Somalia
and the Sudan—plus the Federal Republic of Yugoslavia (Serbia and Montenegro))
that were in protracted arrears (i.e. financial obligations that are overdue by six
months or more) to the Fund. Article XXVI, section 2 (a), of the IMF Articles of
Agreement provides that if "a member fails to fulfil any of its obligations under this
Agreement, the Fund may declare the member ineligible to use the general resources
of the Fund". Of the seven countries with protracted arrears, declarations of ineligi-
bility pursuant to article XXVI, section 2 (a), remained in effect in 1999 with respect
to the Democratic Republic of the Congo, Liberia, Somalia and the Sudan.

(iv) Suspension of voting rights and compulsory withdrawal

a. Democratic Republic of the Congo

The voting and related rights of the Democratic Republic of the Congo were
suspended effective 2 June 1994 pursuant to article XXVI, section 2 (b), of the IMF
Articles of Agreement; the suspension remained in place throughout 1999.

b. Sudan

The voting and related rights of the Sudan were suspended effective 9 August
1993 pursuant to article XXVI, section 2 (b), of the IMF Articles of Agreement.
Subsequently, on 8 April 1994, the Managing Director issued a complaint under rule
K-l, thereby initiating the procedure for compulsory withdrawal of the Sudan from
IMF. On 24 February 1999, based on the Sudan's payment record and generally
satisfactory implementation of a staff-monitored adjustment programme for 1998,
IMF decided not to proceed to recommend the compulsory withdrawal of the Sudan
to the Board of Governors at that time and decided to review the complaint by 23
February 2000.
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(¿>) Issues pertaining to representation at the Fund

(i) Afghanistan

Afghanistan has overdue financial obligations to IMF, a matter which was last
discussed by the IMF Executive Board on 13 March 1996. In view of the highly
unsettled political situation in Afghanistan, there were no further Executive Board
meetings in 1999 on this or any other matters relating to Afghanistan. In 1999,
Afghanistan had no governor or alternate governor and was not represented at the
annual meetings.

(ii) Democratic Republic of the Congo

As a consequence of the suspension of the voting and related rights of the
Democratic Republic of the Congo (see above), the Governor and Alternate Gov-
ernor for IMF appointed by the Democratic Republic of the Congo ceased to hold
office pursuant to paragraph 3 (a) of schedule L of the IMF Articles of Agreement.
Accordingly, the Democratic Republic of the Congo was not represented at the 1999
annual meetings.

(iii) Somalia

In October 1992, the Fund found that there was no effective Government for
Somalia with which the Fund could carry on its activities, and the review of Soma-
lia's overdue financial obligations to IMF was postponed to a date to be determined
by the Managing Director, when in his judgment there was once again a basis for
evaluating Somalia's economic and financial situation and the stance of its eco-
nomic policies. No such review was conducted in 1999. Somalia had no governor or
alternate governor in 1999 and was not represented at the 1999 annual meetings.

(iv) Sudan

The voting and related rights of the Sudan were suspended effective 9 August
1993, as discussed above. As with the Democratic Republic of the Congo the gover-
nor and alternate governor for IMF appointed by the Sudan ceased to hold office as
a result of the suspension. Accordingly, the Sudan was not represented at the 1999
annual meetings. The Sudan was not within a constituency of an Executive Director
in 1999.

(c) Increase in quotas of members—
Eleventh General Review of Quotas

The IMF quota increase under the Eleventh General Review of Quotas ap-
proved by the IMF Board of Governors on 30 January 1998 became effective on 22
January 1999, raising overall quotas to SDR 212 billion (about $290 billion) from
SDR 145.6 billion (about $204 billion).

(cf) Contingent Credit Lines—establishment

In April 1999, the IMF Executive Board adopted a decision establishing the Con-
tingent Credit Lines (CCL) for a period of two years. CCL is intended to be a new in-
strument of crisis prevention for members concerned about their potential vulnerability
to,CQntagion (i.e., circumstances largely beyond the member's control and stemming
primarily from adverse developments in international capital markets consequent upon
developments in other countries) but not facing a crisis at the time of commitment of
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the Fund resources. More specifically, CCL is intended to provide short-term financ-
ing, if the need arises, to help members with fundamentally sound and well-managed
economies overcome exceptional balance-of-payments financing needs arising from a
sudden and disruptive loss of market confidence owing to contagion.

For a member to be eligible for CCL, it must satisfy the following four criteria:
(a) the member is implementing policies considered unlikely to give rise to a need
to use IMF resources; (b) the member's economic performance has been assessed
positively by IMF in the last article IV consultation and thereafter, based on eco-
nomic indicators reflecting domestic stability and extended sustainability and taking
into account its progress in adhering to relevant internationally accepted standards;
(c) the member should be maintaining constructive relations with private creditors
with a view to facilitating appropriate private sector involvement and should have
made satisfactory progress in limiting external vulnerability through management
of the level and structure of its external debt and international reserves; and (d) the
member should submit a satisfactory economic and financial programme, including
a quantified framework, which the member stands ready to adjust as needed.

CCL is not subject to general IMF access limits, but commitments under CCL
are expected to be in the range of 300 to 500 per cent of the member's quota in IMF,
unless otherwise warranted by exceptional circumstances, and with due regard to
the Fund's liquidity position. CCL commitments are to be made for up to one year.
When a member requests actual use of CCL resources that have already been com-
mitted, a special activation review will be conducted expeditiously by the Board.
At such reviews, the Executive Board needs to ascertain that the member, having
successfully implemented its programme to date, is nevertheless severely affected
by a crisis stemming from contagion and is committed to adjusting its policies as
needed. In addition, the Executive Board needs to decide on the amount to be re-
leased immediately and on the phasing of the balance remaining and the associated
conditionality. Countries drawing under CCL are expected to repay within one to
one and one-half years of the date of each disbursement, and the Executive Board
may extend this repayment period by up to one year. During the first year following
the first drawing of CCL resources, the member will pay a surcharge of 300 basis
points above the rate of charge on regular IMF drawings. The, surcharge increases
by 50 basis points every six months thereafter up to a maximum of 500 basis points.
The Executive Board decided to review CCL after one year's experience.

(e) Assistance to post-conflict countries—enhancements

In April 1999, the IMF Executive Board discussed ways to enhance assist-
ance to countries emerging from conflict by providing financial assistance on terms
more appropriate to the circumstances of poor, post-conflict countries, and in larger
amounts over a longer period when warranted. For those post-conflict countries in
which it might take longer than expected to move to an IMF arrangement with upper
credit tranche conditionality, the Directors agreed that access of up to an additional
25 per cent of quota in the form of outright purchases could be provided when there
was sufficient evidence of the authorities' commitment to reform and capacity to
implement appropriate policies. The Directors also agreed to permit early replace-
ment of the Fund's non-concessional general resources provided under emergency
post-conflict assistance with resources provided under the concessional Poverty Re-
duction and Growth Facility for low-income countries when the member was in à
position to obtain Facility support for its economic programme.
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if) Transparency of IMF and member countries—additional initiatives

In March and April 1999, the IMF Executive Board approved a series of measures
aimed at improving the transparency of the Fund's activities and members'policies
and data. These measures included: (a) establishing a presumption that member
countries would publish Letters of Intent, Memoranda of Economic and Financial
Policies, and Policy Framework Papers underpinning IMF-supported programmes;
(b) authorizing the publication of the Chairman's concluding remarks following Ex-
ecutive Board decisions on the use of IMF resources by a country; (c) establishing
a pilot project ending on 4 October 2000 for member countries' voluntary publica-
tion of article IV consultation staff reports; (d) establishing a policy for the release
of Public Information Notices following Executive Board discussions of papers on
IMF policy issues; and (e) expanding public access to the IMF archives.

(g) Transformation of the Interim Committee on the International
Monetary System into the International Monetary and Finance Committee

On 30 September 1999, the IMF Board of Governors approved a proposal of
the Executive Board to transform the Interim Committee of the Board of Governors
on the International Monetary System into the International Monetary and Finance
Committee of the Board of Governors. In addition to the name change and the broad-
ening of the mandate, the Board of Governors explicitly provided for preparatory
meetings of representatives of the committee. The members of the new committee
reflect the composition of the IMF Executive Board: each country that appoints, and
each group that elects, an Executive Director appoints a member of the committee.

(h) Y2K facility

In September 1999, the IMF Executive Board approved the establishment of a
temporary Y2K facility. Under the facility, IMF would extend short-term financing
to countries that encountered balance-of-payments difficulties arising from loss of
confidence or other problems related to potential or actual Y2K-related failures of
computer systems. For a member to qualify for the facility, it must cooperate with
IMF, address the Y2K problems that give rise to its balance-of-payments problems
to the extent that they are within the country's control, have a generally sound policy
stance and make appropriate use of its reserves and other available sources of exter-
nal financing to meet its balance-of-payments difficulties. The facility is to expire
on 31 March 2000.

(/) Enhanced Structural Adjustment Facility—change of name

In September 1999, the IMF International Monetary and Financial Committee
endorsed the transformation of the Enhanced Structural Adjustment Facility, the
Fund's concessional lending facility, into the Poverty Reduction and Growth Facil-
ity. The name of the facility was officially changed in November 1999.

(/) Initiative for Heavily Indebted Poor Countries—enhancements

In September 1999, the IMF International Monetary and Financial Committee
and the Development Committee endorsed, subject to the availability of funding,
enhancements to the Heavily Indebted Poor Countries (HIPC) framework. The en-
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hanced HIPC Initiative seeks to provide deeper debt relief by lowering several of the
mechanism's qualifying thresholds. In addition, it aims to deliver debt relief more
quickly by introducing "floating" completion points not linked to a rigid time frame,
but rather focusing on a set of predefined reforms. Under the enhanced HIPC Initia-
tive, interim relief would be provided between a country's decision and completion
points. The enhancements to the HIPC Initiative would also result in broadening
debt relief by expanding the number of eligible countries.

(k) The Poverty Reduction Strategy Paper—linking debt relief
and poverty reduction

At the September 1999 annual meetings, the International Monetary and Fi-
nancial Committee and the Development Committee endorsed the adoption of the
Poverty Reduction Strategy Paper as the central mechanism for developing and co-
ordinating concessional lending to poor member countries under the Poverty Reduc-
tion and Growth Facility and the International Development Association, including
the commitment of resources under the enhanced HIPC Initiative. Formulated by the
country with the participation of stakeholders, including central and local govern-
ment, civil society, donors and international organizations, the Paper describes and
diagnoses the causes of poverty in a country and outlines a medium-term action plan
to reduce poverty based on explicit anti-poverty measures as well as faster and more
inclusive economic growth. This new approach places great emphasis on improve-
ments in governance as a fundamental underpinning for macroeconomic stability,
sustainable growth and poverty reduction. It also requires closer World Bank-IMF
collaboration in assisting low-income countries, while at the same time there is a
sharp division of labour between the World Bank and IMF in supporting preparation
of the Papers.

In December 1999, the IMF Executive Board supported the thrust of the pro-
posed policies and procedures for implementing the Poverty Reduction and Growth
Facility and for linking programmes supported under the facility to the Poverty
Reduction Strategy Paper. Under the new framework, IMF arrangements under
the Poverty Reduction and Growth Facility must support and be consistent with
the member's poverty reduction strategy. To ensure that IMF resources support a
comprehensive poverty reduction strategy, a poverty reduction strategy paper that
had been broadly endorsed by the Boards of the World Bank and the IMF would
be a condition for IMF approval of a Poverty Reduction and Growth Facility ar-
rangement, or for completion of a review thereunder. Directors generally agreed
that a prerequisite for a new Poverty Reduction and Growth Facility arrangement,
or a completion of a review would be endorsement of a Poverty Reduction Strategy
Paper or progress report by the Boards of both IMF and the World Bank within
the preceding 12 months. Taking note of the new framework for close cooperation
and communication with the World Bank, the Directors welcomed the proposals
to reduce overlapping conditionality. They agreed that for policies identified in the
Poverty Reduction Strategy Paper, the staffs of IMF and the World Bank would
decide jointly in which areas the Bank or IMF would take primary responsibility
for supporting the government's policy formulation and for monitoring. During
the transitional period needed for countries to prepare their first Poverty Reduction
Strategy Paper under a participatory process, the Directors agreed that an interim
Paper would underpin new Poverty Reduction and Growth Facility arrangements or
new yearly programmes under the Facility. Finally, the Directors decided to review
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the Facility by the end of 2001 in conjunction with a general review of the Poverty
Reduction Strategy Paper approach.

6. INTERNATIONAL CIVIL AVIATION ORGANIZATION

(a) Membership

During 1999, the membership of the Organization remained unchanged, at 185
States.

(b) Privileges, immunities and facilities

Ninety-seven States have undertaken to apply to ICAO the Convention on the
Privileges and Immunities of the Specialized Agencies, adopted by the United Na-
tions General Assembly in November 1947. No additional States undertook to apply
the said Convention to ICAO during 1999.

(c) Conventions/Agreements

On 17 August 1999, the Protocol relating to an amendment to the Convention
on International Civil Aviation242 (Final Clause, Russian text), signed at Montreal
on 30 September 1977,243 entered into force, having reached 94 ratifications. Ac-
cordingly, the Protocol on the Authentic Quadrilingual Text of the Convention on
International Civil Aviation (Chicago, 1944), signed at Montreal on 30 September
1977,244 entered into force on 16 September 1999.

(d) Registration of agreements and arrangements

In 1999, the total number of agreements and arrangements registered with
ICAO pursuant to article 83 of the Convention rose by 29 to 4,199.

(e) Collection of national aviation laws and regulations

The collection of national aviation laws and regulations in the Legal Bureau
was maintained up to date on the bais of material received from States.

(/) Legal meetings

An International Conference on Air Law, convened by decision of the Council
of 3 June 1998, met at Montreal from 10 to 28 May; 122 States and 11 observer
delegations were represented. The purpose of the Conference was to adopt a new
international legal instrument to modernize and consolidate the "Warsaw System"
of air carrier liability. As a result of its deliberations, the Conference adopted by
consensus the Convention for the Unification of Certain Rules for International Car-
riage by Air, done at Montreal on 28 May 1999.245 The Convention was opened for
signature at Montreal on 28 May and on that day was signed by the delegations of
52 States. By the end of 1999, the Convention had been signed by 61 States and one
regional economic integration organization, and had been ratified by one State.
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The Final Act of the Conference was signed on behalf of 107 States and one
regional economic integration organization. It includes the text of three resolutions
which were adopted by the Conference by general consensus.

Two joint sessions of the subcommittee of the ICAO Legal Committee on In-
ternational Interests in Mobile Equipment (Aircraft Equipment) and the Interna-
tional Institute for the Unification of Private Law (UNIDROIT) Committee of Gov-
ernmental Experts were held in Rome from 1 to 12 February, and in Montreal from
24 August to 3 September 1999.

The Secretariat Study Group on Unruly Passengers held its first meeting from 25
to 26 January and its second meeting from 19 to 20 August 1999, both in Montreal.

The Secretariat Study Group on Legal Aspects of CNS/ATM Systems held its
first and second meetings in Montreal from 7 to 8 April and from 20 to 21 October
1999.

(g) Work programme of the Legal Committee

The General Work Programme of the Legal Committee, as decided by the
Council on 1 December 1999, comprised the following subjects in the order of pri-
ority indicated:

(i) Consideration, with regard to CNS/ATM systems, including global naviga-
tion satellite systems (GNSS), of the establishment of a legal framework;

(ii) Acts or offences of concern to the international aviation community not cov-
ered by existing air law instruments;

(iii) International interests in mobile equipment (aircraft equipment);
(iv) Review of the question of the ratification of international air law instru-

ments;
(v) United Nations Convention on the Law of the Sea—implications, if any, for

the application of the Chicago Convention, its annexes and other interna-
tional air law instruments.

Regarding item (i), pursuant to Assembly resolution A32-20, the Secretariat
Study Group on Legal Aspects of CNS/ATM Systems was established. The Group
held its first meeting from 7 to 8 April and a second meeting was held from 20 to 21
October. During these meetings, the Group discussed the liability issues and other
legal questions relating to CNS/ATM systems, such as universal accessibility and
continuity of GNSS services.

Regarding item (ii), the Secretariat Study Group on Unruly Passengers held its
first meeting from 25 to 26 January and a second meeting was held from 19 to 20
August. The Group focused on three major subjects, namely: the establishment of
a list of specific offences for inclusion in national law; the extension of jurisdiction
over such offences; and the appropriate mechanisms for addressing them.

Regarding item (iii), the Subcommittee of the ICAO Legal Committee on In-
ternational Interests in Mobile Equipment (Aircraft Equipment) met jointly with a
Committee of Governmental Experts of UNIDROIT to examine the text of a draft
Convention and a draft Protocol. Two joint sessions were held in 1999 (Rome,
1 to 12 February and Montreal, 24 August to 3 September). A third joint session
is scheduled to take place in Rome from 20 to 31 March 2000 and its outcome is
intended to be presented to the Legal Committe at its next session.
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7. UNIVERSAL POSTAL UNION

(a) Legal status, privileges and immunities of the Universal Postal Union

No modification was made to the Conventions regulating the current legal sta-
tus as well as the privileges and immunities of the organization.

Concerning the Convention on the Privileges and Immunities of the Special-
ized Agencies, adopted by the General Assembly of the United Nations, the number
of Union member countries which have adhered to the said Convention, granting
privileges and immunities to the representatives of the member countries, to the
staff of the International Bureau of the Universal Postal Union and to the experts,
stands at 100.

(¿) Beijing Congress

In the light of the Beijing Congress decisions, the Union bodies mentioned
below would undertake the following studies, involving legal issues:

(i) International law in the field of trade in services; WTO-UPU Memorandum of
Understanding on cooperation

The Beijing Congress instructed the Council of Administration, in conjunction
with the International Bureau, to monitor developments in the field of international
law concerning trade in services. This is to ensure that postal interests are taken into
account and to extend cooperation between the two organizations through the estab-
lishment of a memorandum of understanding in the interest of member countries.
This is also to ensure that the memorandum respects the functions and objectives
proper to each organization; and to keep the UPU member countries informed of
developments in the field.

(ii) Continuation after the Beijing Congress of the study on the mission, structure
and management of the work of the Union

The 1999 Beijing Congress created a High Level Group which will examine
strategic issues concerning the functioning of the Universal Postal Union in the
overall context of the challenges facing the postal sector in the next century and
their implications for the role and functioning of the Union in a rapidly changing
environment.

The Group's mandate is to consider the future mission, structure constituency,
financing and decision-making of UPU. Special emphasis will be placed on the de-
velopment needs of postal services in developing countries and the need to more
clearly define and distinguish between the governmental and operational roles and
responsibilities of the bodies of the Union with respect to the provision of interna-
tional postal services.

The High Level Group is to develop proposals for consideration by the Council
of Administration. The Group is invited to present an interim report to the Council
of Administration meeting in 2000 and a final report to the meeting of the same
body in 2001.

The UPU Acts signed at the 1999 Beijing Congress—Sixth Additional Proto-
col to the Constitution of the Universal Postal Union, General Regulations of the
Universal Postal Union, Universal Postal Convention and Postal Payment Services
Agreement—will come into force on 1 January 2001.
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The Congress accepted the results of the Recasting of the Acts study. Thus
the new Universal Postal Convention adopted by the Beijing Congress incorporates
only those provisions that are intergovernmental in nature or which are so funda-
mental that they require Congress approval. It also contains provisions governing
the postal parcel service, which were previously in a separate Agreement

The regulations that derive from the Convention comprise all the rules that are
not submitted to Congress. They are not limited to implementing the Convention,
but also supplement it. That is why the two new sets of regulations are called "Letter
Post Regulations" and "Parcel Post Regulations". Since they comprise provisions
that are not intergovernmental in nature and do not require Congress approval, they
are fixed by the Postal Operations Council.

The 1999 Beijing Congress merged three Acts of the 1994 Seoul Congress,
namely the Money Orders, Giro and Cash-on-delivery Agreements, into a single
agreement: the Postal Payment Services Agreement. Regulations to it are fixed by
the Postal Operations Council.

The 1999 Beijing Congress introduced at the beginning of the Universal Postal
Convention a new text concerning the universal postal service, stating that postal
users and customers are entitled to quality basic postal services at all points in their
territory, at affordable prices.

8. INTERNATIONAL MARITIME ORGANIZATION

(a) Membership of the Organization

During 1999, no new countries became members of the International Maritime
Organization.

(b) Legal Committee—seventy-ninth and eightieth sessions

(/) Provision of financial security in respect of passenger claims
and other claims

The Legal Committee, at its seventy-ninth (April 1999) and eightieth (Octo-
ber 1999) sessions,246 continued its review of a draft Protocol containing proposed
amendments to the 1974 Athens Convention relating to the Carriage of Passengers
and their Luggage by Sea and the 1990 Protocol the Convention. The Convention
established a liability regime for damage suffered by passengers on a seagoing ves-
sel. The amendments were primarily to require the carrier to provide financial secu-
rity for claimants through compulsory insurance of its liability.

The Committee discussed the following main issues:

(i) Whether or not liability insurance should be the only acceptable form of
compulsory insurance, or whether other forms, especially personal acci-
dent insurance, could be an alternative, taking into account the view that
European Union competition law may be infringed by a restriction to one
type of insurance. A compromise between diverging positions was reached
whereby the carrier that actually performs the carriage would be required to
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insure its liability without, however, restricting the possible choices as to the
different types of insurance available; account was taken of submissions by
the P & I Clubs on limiting the insurer's exposure in the light of what the
market could bear;

(ii) As regards jurisdiction, a proposal to limit the courts in which action could
be brought against the insurer or other person providing financial security;
no final decision was reached and it was agreed to revert to the matter at a
later stage;

(iii) Incorporation of a provision to ensure compatibility with treaties regulating
nuclear liability, namely, the Paris Convention of 29 July 1960 on Third
Party Liability in the field of Nuclear Energy as amended by its Additional
Protocol of 28 January 1964, and the Vienna Convention of 21 May 1963 on
Civil Liability for Nuclear Damage;

(iv) As regards limits of liability, the Committee was unable to reach any con-
clusion about revising the existing limits in the 1990 Protocol to the Athens
Convention, or whether compensation should be substantially increased
above the limits to be covered by compulsory insurance. Consideration was
given to the relationship between limits per capita and the possibility of
establishing an overall cap per incident, or per ship.

(v) On the subject of other claims, a draft Assembly resolution was approved
containing IMO Guidelines on shipowners' responsibilities in respect of
maritime claims, which was said by the delegation proposing it to be an op-
portunity for self-regulation by the industry;

(vi) Note was taken of an oral report on the deliberations of the Joint IMO/ILO
Ad Hoc Expert Working Group to consider the subject of liability and com-
pensation regarding claims for death, personal injury and abandonment of
seafarers, on which further action would be taken.

(2) Compensation for pollution from ships ' bunkers

The Legal Committee, at its seventy-ninth (April 1999) and eightieth (October
1999) sessions, continued its consideration of a draft convention on liability and
compensation for damage caused by oil from ships' bunkers.

Issues discussed and decisions taken included:

(i) Using a definition of "shipowner" similar to that contained in the 1976
Convention on Limitation of Liability for Maritime Claims (LLMC), which
identifies a small group of responsible persons as the shipowner, i.e., the
registered owner, the bareboat charterer and the manager and operator of the
ship;

(ii) Incorporating provisions to require the registered owner to maintain com-
pulsory insurance coverage and for direct action against the insurer;

(iii) Rejection of a proposal to amend the definition of "pollution damage" so as
to retain consistency with the definition in the 1969 International Conven-
tion on Civil Liability for Oil Pollution Damage, as amended.

(3) Draft convention on wreck removal

The Legal Committee at its seventy-ninth (April 1999) and eightieth (October
1999) sessions, continued its consideration of the proposed convention on wreck
removal, based on the report by the coordinator of the inter-sessional Correspon-
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dence Group. The draft convention seeks to codify certain rules on wreck removal.
Its purpose is to enable any coastal State affected to require shipowners to remove
wrecks which are a hazard, and which are located in the State's exclusive economic
zone outside its territorial seas.

The Committee discussed, inter alia, the definitions of wreck and hazard, the
geographical scope of application, the right and obligation to remove hazardous
wrecks, environmental risks and the relationship between the draft convention and
other treaties such as the 1989 International Convention on Salvage and the 1982
United Nations Convention on the Law of the Sea. It was noted that the draft con-
vention now excluded provisions on financial liability and compensation as well
as reporting requirements. The Committee requested the Correspondence Group to
continue its work.

(4) Future work programme

The Committee confirmed its main work programme for 2000, as follows:
(i) Provision of financial security;

(ii) Consideration of a draft convention on wreck removal;
(iii) Monitoring implementation of the 1996 International Convention on Li-

ability and Compensation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea (HNS Convention) (in respect of
which a Correspondence Group was established);

(iv) Draft convention on offshore mobile craft.

The Committee also identified the following subjects as part of its long-term
work programme beyond 2000:

(i) Consideration of the legal status of novel types of craft, such as air-cushion
vehicles, operating in the marine environment;

(ii) A possible convention on the regime of vessels in foreign ports;
(iii) Possible revision of maritime law conventions in the light of proven need

and subject to directives in resolutions A.500 (XII) and A.777(18) of the
IMO Assembly.

(5) Other matters

Other matters dealt with by the Committee included:

(i) Noting the successful outcome of the United Nations/IMO Diplomatic Con-
ference on Arrest of Ships (Geneva, 1999);

(ii) Endorsing a proposal to be implemented by the Comité Maritime Interna-
tional (CMI) to research the degree to which States parties to treaties adopted
as a result of the Committee's work implemented them in a uniform way;

(iii) Considering solutions to the difficulties for ships registered in non-party
States to the 1969 International Convention on Civil Liability for Oil Pollu-
tion Damage (CLC) in obtaining 1969 CLC certificates;

(iv) A decision to take into consideration the recommendations made by the
Commission on Sustainable Development when considering relevant items
of its work programme;

(v) Consideration of the possible adoption of a prospective liability Protocol to
the 1989 Basel Convention on the Transboundaiy Movement of Hazardous
Wastes and Their Disposal.
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(c) Treaties

During 1999, no new treaties concerning international law were concluded un-
der the auspices of the International Maritime Organization.

(d) Amendments to treaties

(1) 1999 amendments to the International Convention for the Safety of Life at
Sea, 1974, as amended (SOLAS 1974) (chapter VII)

The Maritime Safety Committee (MSC), at its seventy-first session (May
1999), adopted by resolution MSC.87(71) amendments to chapter VII (Carriage of
Dangerous Goods) of the SOLAS Convention.

The amendments provide for all ships carrying INF cargo to comply with the
INF Code, i.e. the International Code for the Safe Carriage of Packaged Irradiated
Nuclear Fuel, Plutonium and High-Level Radioactive Wastes on Board Ships. INF
cargo means INF carried as cargo in accordance with the International Maritime
Dangerous Goods (IMDG) Code. The requirement does not apply to warships and
certain other Government-owned vessels on non-commercial service provided that
Administrations shall adopt measures to ensure reasonable compliance by such
ships with the INF Code.

In accordance with the tacit amendment procedure provided for in article
VIIl(¿>)(vii)(2) of the Convention, and as determined by MSC, the amendments shall
enter into force on 1 January 2001 unless, prior to 1 July 2000, more than one third
of Contracting Governments to the Convention, or Contracting Governments the
combined merchant fleets of which constitute not less than 50 per cent of the gross
tonnage of the world's merchant fleet, have notified their objections to the amend-
ments.

(2) 1999 Amendments to Annexes I and II to the Protocol of 1978 relating to the
International Convention for the Prevention of Pollution from Ships, 1973, as
amended (MARPOL 73/78)

The Marine Environment Protection Committee (MEPC), at its forty-third ses-
sion (July 1999), adopted by resolution MEPC.78(43) amendments to the Annex to
the Protocol of 1978.

The amendments to annex I to MARPOL 73/78 provide for existing oil tankers
between 20,000 and 30,000 tons deadweight carrying persistent product oil to be
subject to the same construction requirements for crude oil tankers, and for amend-
ments to the Supplement to the International Oil Pollution Prevention Certificate
(IOPP Certificate). The amendments to annex II to MARPOL 73/78 provide for a
shipboard marine pollution emergency plan for noxious liquid substances.

In accordance with the tacit amendment procedures provided for in articles
16(2)(/)(iii) and (g)(ii) of the 1973 Convention, and as determined by MEPC, the
amendments shall enter into force on 1 January 2001 unless, prior to 1 July 2000,
more than one third of Contracting Governments to the Convention, or Contracting
Governments the combined merchant fleets of which constitute not less than 50 per
cent of the gross tonnage of the world's merchant fleet, have notified their objections
to the amendments.
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(3) 1999 Amendments to the International Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Code)
and to the Code for the Construction and Equipment of Ships carrying
Dangerous Chemicals in Bulk (BCH Code)

The Marine Environment Protection Committee at its forty-third session (July
1999), by resolutions MEPC.79(43) and MEPC.80(43), respectively, in accordance
with article VI of the 1978 Protocol and article 16 of MARPOL 73/78, adopted
amendments to the IBC Code and the BCH Code.

Resolution MEPC.79 (43) referred to the desirability of the IBC Code, which
is mandatory under both MARPOL 73/78 and the 1974 SOLAS Convention, re-
maining identical. The amendments were adopted mainly to chapter 8 of the IBC
Code (Cargo-tank venting and gas-freeing arrangements), and prescribed the dates
on which ships should comply with the Code, depending on the dates of their con-
struction.

Resolution MEPC.80(43) recognized the need to bring the 1999 amendments
to both the IBC and the BCH codes into force on the same date, and amendments
similar to those made in resolution MEPC.79(43) were adopted to chapter II (Cargo
containment) of the Code.

Under both resolutions, the Marine Environment Protection Committee deter-
mined, in accordance with article 16(2)(/)(iii) and (g)(ii) of the 1973 Convention,
that the amendments shall enter into force on 1 July 2002 unless, prior to 1 July 2000,
not less than one third of the parties or the parties, the combined merchant fleets of
which constitute 50 per cent or more of the gross tonnage of the world's merchant
fleet, have communicated to the IMO their objections to the amendments.

(4) 1999 amendments to the Convention on Facilitation
of International Maritime Traffic, 1965, as amended

The Facilitation Committee, at its twenty-seventh session (September 1999),
adopted by resolution FAL.6(27), in accordance with article VII of the Convention,
a number of amendments to the annex to the Convention.

The amendments were made to a number of Standards and Recommended Prac-
tices related to electronic data-processing techniques, and arrival, stay and departure
of ships and persons. A new chapter on illicit drug trafficking was also added.

The Facilitation Committee determined, in accordance with article VII(2)(¿>)
of the Convention, that the amendments shall enter into force on 1 January 2001
unless, prior to 1 October 2000, at least one third of the Contracting Governments
to the Convention have notified the Secretary-General in writing that they do not
accept the amendments.

(e) Entry into force of instruments and amendments

(1) Instruments

During 1999, no IMO instruments entered into force.

(2) Amendments

(i) 7997 amendments to the International Convention for the Safety of Life at Sea,
1974, as'amended (chapters 11-1, V)

These amendments were adopted by the Maritime Safety Committee at its
sixty-eighth session in June 1997 by resolution MSC.65(68).
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The amendments were to chapter II-I: Construction—subdivision and stability,
machinery and electrical installations; and to chapter V: Safety of navigation. The
amendments concern special requirements for passenger ships, other than ro-ro pas-
senger ships, carrying 400 persons or more, and vessel traffic services. The condi-
tions for the entry into force of the amendments were met on 1 January 1999 and the
amendments entered into force on 1 July 1999.

(ii) 1997 amendments to the International Convention for the Safety of Life at Sea,
1974, as amended (new chapter XII and resolution A. 744(18))

These amendments were adopted on 27 November 1997 by a Conference of
Contracting Governments to the Convention.

The new SOLAS Chapter XII regulations are aimed at improving the safety of
bulk carriers and include new survivability and structural requirements for dry bulk
carriers. The Conference also adopted amendments to the IMO Guidelines on the
Enhanced Programme of Inspections during Surveys of Bulk Carriers and Oil Tank-
ers (first adopted at the eighteenth session of the IMO Assembly in 1993, and made
mandatory by the 1994 amendments to the SOLAS Convention).

The conditions for the entry into force of the amendments were met on 1 Janu-
ary 1999 and the amendments entered into force on 1 July 1999.

(iii) 1997 amendments to annex I to the Protocol ofl 9 78 relating to the International
Convention for the Prevention of Pollution from Ships, 1973 (MARPOL 73/78)
(regulation 10 and new regulation 25A of annex 1)

These amendments were adopted by the Marine Environment Protection Com-
mittee at its fortieth session (September 1997) by resolution MEPC.75(40).

The amendments were to regulation 10 (Methods for the prevention of oil pol-
lution from ships while operating in special areas) designating the north-western
European waters as a special area, and new regulation 25A (Intact stability), provid-
ing intact stability criteria for double-hull oil tankers.

The conditions for the entry into force of the amendments were met on 1 Au-
gust 1998, and the amendments entered into force on 1 February 1999.

(iv) 1997 amendments to the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers, 1978, as amended (chapter V)
and amendments to the Seafarers ' Standards of Training, Certification and
Watchkeeping Code (STWC Code)

These amendments to chapter V and to the STCW Code were adopted by the
Maritime Safety Committee at its sixty-eighth session in June 1997 by resolutions
MSC.66(68) and MSC.67(68), respectively.

The amendments deal with mandatory minimum requirements for personnel
serving on seagoing passenger ships and ro-ro passenger ships.

The conditions for entry into force of the amendments were met on 1 July 1998,
and these amendments entered into force on 1 January 1999.

(3) Amendments provisionally applied

(i) 1998 Amendments to the Convention the International Mobile Satellite Organ-
ization (as amended)

The amendments to the Convention for the restructuring of the INMARSAT,
which were adopted by the Inmarsat Assembly, at its twelfth session, on 24 April
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1998, were applied provisionally, as from 15 April 1999, on the authority of the As-
sembly, pending and subject to the entry into force of the amendments in accordance
with article 34 of the Convention.

(ii) 1998 Amendments to the Operating Agreement on the International Mobile
Satellite Organization (as amended)

The amendments to the Operating Agreement for the restructuring of the
INMARSAT, adopted by the Inmarsat Assembly, at its twelfth session, on 24 April
1998, were applied provisionally as from 15 April 1999, on the authority of the
Assembly, pending and subject to the entry into force of the amendments in
accordance with article XVIII of the Operating Agreement.

9. WORLD INTELLECTUAL PROPERTY ORGANIZATION

(a) Introduction

1. The year 1999 was marked by a vigorous level of WIPO activities in its
three main fields of work: cooperation with developing countries in the strengthen-
ing of their intellectual property systems (cooperation for development); promotion
of the adoption of new, or the revision of existing, norms for the protection of intel-
lectual property at the national, regional and multilateral levels (norm-setting); and
facilitating the acquisition of intellectual property protection, through international
registration systems (registration activities).

(¿>) Cooperation for development activities and implementation
of the TRIPS Agreement

2. The main forms in which WIPO provided assistance to developing coun-
tries in the fields of industrial property and copyright and related rights continued
to be the development of human resources, the provision of legal advice and techni-
cal assistance for the automation of administrative procedures and the retrieval of
technological information and the implementation of the 1994 Agreement on Trade-
related Aspects of Intellectual Property Rights (TRIPS Agreement).

3. In view of the 1 January 2000, implementation date provided in the TRIPS
Agreement, cooperation with developing and least developed countries for the im-
plementation of the TRIPS Agreement was high on the agenda of WIPO in 1999.
The work entailed helping countries bring their national laws and administrative
and enforcement structures in line with their TRIPS obligations. In 1999, WIPO
prepared 61 draft laws for 33 developing countries and regional organizations and
provided written comments on another 66 draft laws received from 31 countries or
secretariats of regional organizations.

4. In 1999, a new division was set up to ensure that the collective management
of copyright and related rights makes a full contribution to the economic and social
development of countries and offers tangible, immediate and long-term benefits to
creators. To pursue this goal, WIPO cooperated actively with the Governments of
developing countries in the establishment or strengthening and modernizing of col-
lective management organizations.
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5. The WIPO Worldwide Academy, the specialized arm of the cooperation for
development programme dedicated to enhancing and empowering human resources
in the intellectual property field, was particularly active in 1999. The Academy suc-
cessfully launched an Internet-based, nine-module course on intellectual property
in English, French and Spanish, with a total of some 480 registered students in the
three languages. A total of 11 tutors were engaged to supervise the coursework of
the participants, with all interaction taking place in cyberspace.

(c) Norm-setting activities

6. One of the principal tasks of WIPO is to promote the harmonization of
intellectual property laws, standards and practices among its member States. This
is achieved through the progressive development of international approaches in the
protection, administration and enforcement of intellectual property rights.

7. Accelerating the growth of international common principles and rules gov-
erning intellectual property calls for ways and means other than diplomatic confer-
ences and treaties. As a result, three Standing Committees on legal matters—one to
deal with copyright matters, one with patent matters and one with matters relating
to trademarks, industrial designs and geographical indications—each operate as a
streamlined means by which member States may set priorities, allocate resources
and ensure coordination of work.

8. Membership of each Committee is made up of the WIPO member States,
selected intergovernmental organizations and international non-governmental or-
ganizations. Each of the three Standing Committees met in one or more sessions in
the course of 1999.

(d) Standing Committee on Trademarks (SCT)

9. The Standing Committee dealing with the law of trademarks, industrial
designs and geographical indications met three times in 1999. It reached agreement
in June on a set of new guidelines to improve protection for well-known marks. The
new international guidelines, adopted by member States in September, require that
a well-known mark be protected in a member State on the grounds that it is well
known, even if the mark is not registered or used in that country. Similar condi-
tions were established for the protection of well-known marks in relation to business
identifiers and domain names. The new guidelines represent a step forward in WIPO
efforts to encourage and facilitate the development of internationally harmonized
principles and rules in the intellectual property arena.

10. The Committee continued discussions throughout the year on the use of
trademarks and identifying signs on the Internet. It agreed to a list of general prin-
ciples, which included the recognition that trademark protection should apply to the
Internet and that trademarks should be able to coexist in cyberspace under the ap-
propriate laws of each member State. The principles are intended to serve as a basis
for continuing SCT discussions on trademarks on the Internet. SCT also discussed
efforts to harmonize procedures regarding the licensing of trademarks, and agreed
that the WIPO secretariat should initiate a study of conflicts between trademarks,
geographical indications and homonymous geographical indications, i.e., the prob-
lems that arise when two parties using a geographical name that exists in different
countries use that same name to identify similar products of different origin.

254



(e) Standing Committee on Copyright and Related Rights

11. The Standing Committee dealing with copyright questions met twice in
1999. Members continued discussions on the protection of audio-visual perform-
ances, databases and the rights of broadcasting organizations. Concerning the ques-
tion of a treaty regarding audio-visual performances, the Committee recommended
that a preparatory committee and an extraordinary session of the WIPO Assembly
be convened in April 2000 to consider holding a diplomatic conference on a new
treaty. Established in 1996, the WIPO Performances and Phonograms Treaty pro-
tects audio performances only and does not cover audio-visual performances.

12. The Committee agreed that more detailed information and documenta-
tion was necessary on the economic implications of granting additional protection—
more than that afforded under existing copyright law—to databases, particularly in
the case of developing countries in transition to market economies.

13. Consultations were held in various regions throughout the year to discuss
the impact that additional protection of databases would have on the flow of infor-
mation and data and how that might affect developing economies. Regarding the
rights of broadcasting organizations, the Committee discussed the possible need for
a new international instrument to update the existing rights of broadcasting organi-
zations, which were covered in the Rome Convention of 1961 but not dealt with in
the WIPO Performances and Phonograms Treaty.

(/) Standing Committee on Patents

14. The Standing Committee dealing with patent law met twice in 1999.
The focus of its work involved the final preparations of the draft text of the Pat-
ent Law Treaty, which covers formal administrative requirements for the filing of
patent applications in patent offices. The proposed treaty will greatly simplify and
harmonize the patent application process for inventors around the world, leading
to a much quicker and more cost-effective way to obtain patent protection for their
inventions.

15. The Committee also agreed that the Patent Law Treaty should be linked
more closely to the Patent Cooperation Treaty (PCT); such a linkage would result
in more common standards for both national and international patent applications,
which would further harmonize and streamline the process of obtaining patent pro-
tection.

16. The Committee agreed that a diplomatic conference would be held in Ge-
neva in May and June 2000, at which the draft text of the Patent Law Treaty would
be submitted for negotiation.

(g) International registration activities

17. Of most direct benefit and interest to the market sector and enterprises of
the work of WIPO are its international registration services. Such services are pro-
vided in close cooperation with the industrial property administrations of countries
which have adhered to the Patent Cooperation Treaty system, the Madrid Agreement
for the International Registration of Marks and/or its Protocol (commonly known
as the Madrid system) and the Hague Agreement for the International Deposit of
Industrial Designs (the Hague system). Collectively, the WIPO global protection
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Systems generated in 1999 total gross revenue of about 186 million Swiss francs or
the equivalent of about 85 per cent of the organization's total income for 1999.

(h) Patents

18. Applications under the Patent Cooperation Treaty in 1999 totalled just
over 74,000, representing a rise of 10.5 per cent over the total for 1998.

19. As the users of the Patent Cooperation Treaty are driven by business and
market considerations, WIPO is vigilant in ensuring that its services remain efficient
and cost-effective at all times. Throughout 1999, therefore, improvements were in-
troduced to ensure higher customer satisfaction.

20. In January, the PÇT-EASY (Electronic Application System) software
became available, facilitating the preparation of international applications and ena-
bling applicants to avoid mistakes at the filing stage by using about 200 computer-
ized validation checks.

21. In September, the PCT member States took some decisions on fees which
would have the effect, from 1 January 2000, of decreasing the international fee pay-
able by an applicant by up to 17 per cent. Another important decision would allow,
with effect from 1 January 2000, an applicant to claim the priority of a patent ap-
plication filed in or for any member of the World Trade Organization which is not a
party to the Paris Convention for the Protection of Industrial Property.

(0 Marks

22. In 1999, international registrations under the Madrid Agreement and the
Madrid Protocol were just over 20,000, maintaining the landmark figure of 20,000
reached in 1998.

23. Like the PCT system, the Madrid computerized system continued to be
improved throughout 1999. In particular, the computer system for the digitization,
management and electronic archiving of documents was replaced by a new system
with enhanced capacity.

24. Throughout the year the WIPO secretariat undertook many activities
which aimed at making the system better known to potential member States and
at promoting greater use by current member States. Such promotional activities in-
cluded study visits to WIPO, advisory missions to countries, training on the job and
at WIPO, seminars, as well as improving and updating relevant information on the
WIPO Internet site.

(/) Industrial designs

25. In 1999, there was an encouraging growth in the use of the Hague sys-
tem. Whereas in 1997 and 1998, the number of international deposits of designs
remained steady, in 1999 it rose to 4,093, a 3 per cent increase over 1998.

26. Of great significance for the future health of the Hague system was the
adoption in July of a new Act (the Geneva Act) of the Hague Agreement. This new
Act should help fulfil the tremendous potential of the Hague system by offering an
even more flexible, cost-effective and user-friendly means for companies and indi-
viduals worldwide to protect their industrial designs.
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(k) Electronic commerce; Internet domain names

27. Throughout 1999, WIPO continued to foster an open debate on intellec-
tual property issues relating to electronic commerce. In September, WIPO brought
together leaders from the public and private sectors throughout the world to debate
at its first International Conference on Electronic Commerce and Intellectual Prop-
erty. More than 750 participants, including representatives from WIPO member
States, intergovernmental and non-governmental organizations and industry, con-
vened in Geneva for three days to discuss the global implications for intellectual
property in the burgeoning field of electronic commerce. An equal number followed
the proceedings via a live "net-cast"of the conference on the Internet, and CD-ROM
summaries of conference materials were produced following the gathering.

28. Topics discussed during the conference included the online delivery of
publications, music, films and software, and the resulting questions of copyright
protection; domain names and trademarks on the Internet and the importance of pro-
tecting "identity online"; electronic rights management; online dispute settlement
and liability; and a host of other intellectual property issues relating to the rapid rise
of global electronic commerce. At the conclusion of the conference, the Director
General of WIPO presented the WIPO Digital Agenda, a ten-point outline of the
organization's goals in adapting intellectual property law to the digital age.

(/) Internet domain names

29. In April 1999, WIPO issued a report and recommendations aimed at curb-
ing the abuse of trademarks on the Internet. The report, which followed a lengthy
consultation process involving 17 regional consultations in 15 different countries,
led directly to the adoption of an international set of rules called the Uniform Dis-
pute Resolution Policy applicable to top-level domains (Internet addresses ending
in .com, .net and .org).

30. The "Final report on the management of Internet names and addresses:
intellectual property issues" identified the practice of "cybersquatting"—the bad-
faith registration of a well-known trademark as a domain name, often followed by
an attempt by the registrant to sell the domain name to the mark's legitimate owner
for substantial profit—as among the key problems relating to trademark abuses on
the Internet.

31. The report made several key recommendations, addressing the areas of
dispute prevention, the establishment of a uniform system of dispute resolution
across the Internet domain name space, the protection of famous and well-known
marks in generic top-level domains and the impact on intellectual property of the
possible addition of new top-level domains. The report was the result of extensive
and open consultations involving more than 1,200 participants from the private and
public sectors of some 74 countries, aided in large part by an electronic forum on
the WIPO Internet Domain Name Process web site, which posted audio and text
records of the consultations and received comments and suggestions throughout the
process.

32. The report's recommendations for establishing the Uniform Dispute
Resolution Policy applicable to the top-level domains (.com, .net and .org) was
adopted by the Internet Corporation for Assigned Names and Numbers (ICANN)
in August 1999. The first case filed under the Uniform Policy was received at the
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WIPO Arbitration and Mediation Centre on 2 December, one day after the new rules
took effect.

(m) WIPO Arbitration and Mediation Centre

33. The Centre continued to expand its efforts in providing quick, inexpen-
sive and readily available alternatives to costly court proceedings in commercial
disputes involving intellectual property rights.

34. In 1999, the Centre finalized development of its online dispute resolution
service, which will allow involved parties to communicate via the Internet, without
being physically present in the same place, thus greatly reducing the time and cost of
reaching a solution. This type of service is especially helpful for parties exploiting
their intellectual property rights across borders which need an international facility
for resolving disputes.

35. An extensive redesign and expansion of the Centre's web site, including
access to the Centre's information in three languages, led to a more than fourfold
increase in the number of visits to the site, reaching some 82,000 per month by year-
end. The Centre's database of specialized arbitrators and mediators expanded to
850 individuals from 68 countries, and 94 paying participants attended the Centre's
training programmes throughout the year.

36. Following the adoption by ICANN of the Uniform Dispute Resolution
Policy applicable to top-level domain names, the Centre was accredited by ICANN
to administer cases filed under the Uniform Policy. The Centre began processing
claims in December 1999.

(n) Intellectual property and global issues

37. During 1999, nine fact-finding missions were conducted in various re-
gions to gather information on the intellectual property needs of holders of indig-
enous knowledge; a compilation of studies on human rights and intellectual property
was published, helping to raise awareness of the links between the two areas; and
a working group on biotechnology was formed to identify key focal points and de-
velop a work programme in this area. In November, WIPO held a two-day round
table that brought together traditional knowledge practitioners with representatives
from government, research institutions, industry and academia to examine the role
of the intellectual system in protecting traditional knowledge.

(o) New members and new accessions

38. In 1999, there were 68 adhérences by countries to WIPO treaties. Some
60 per cent of the new adhérences (accessions or ratifications) came from develop-
ing countries. Membership of WIPO at the end of 1999 stood at 173.

39. The following figures show the new adhérences to treaties that are in
force, with the second figure in parenthesis being the total number of States party to
the corresponding treaty by the end of 1999:

—WIPO Convention: 2 (173)

—Paris Convention for the Protection of Industrial Property: 6 (157)

—Patent Cooperation Treaty: 6 (106)

258



—Protocol Relating to the Madrid Agreement concerning the International
Registration of Marks: 7 (43)

—Trademark Law Treaty: 3 (25)

—Nice Agreement concerning the International Classification of Goods and
Services for the purposes of the Registration of Marks: 2 (60)

—Locarno Agreement Establishing an International Classification for Indus-
trial Designs: 2 (37)

—Strasbourg Agreement concerning the International Patent Classification:
2(45)

—Vienna Agreement Establishing an International Classification of the Figu-
rative Elements of Marks: 2 (15)

—Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the purposes of Patent Procedure: 2 (48)

—Lisbon Agreement for the Protection of Appellations of Origin and their
International Registration: 1 (19)

—Berne Convention for the Protection of Literary and Artistic Works: 11 (142)

—Rome International Convention for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations (jointly administered with
ILO and UNESCO): 3 (63)

—Geneva Convention for the Protection of Producers of Phonograms against
Unauthorized Duplication of Their Phonograms: 3 (60).

—Brussels Convention relating to the Distribution of Programme-carrying
Signals Transmitted by Satellite: 2 (24)

40. Furthermore, the WIPO Copyright Treaty and the WIPO Performances
and Phonograms Treaty (the WIPO "Internet Treaties") received, respectively, six
and seven new adhérences, bringing the total to 12 and 11 respectively at the end of
1999. Each Treaty requires 30 adhérences to enter into force.

10. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

(a) Convention on the Privileges and Immunities of the Specialized
Agencies, approved by the General Assembly of the United Nations
on 21 November 1947

In 1999, no State became party to the Convention in respect of UNIDO.

(b) Agreements with Governments247

UNIDO concluded the following agreements and memoranda of understanding:

(i) Basic cooperation agreement between the United Nations Industrial Devel-
opment Organization and the Government of the Republic of Ghana. Signed
on 2 December
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(ii) Agreement between the United Nations Industrial Development Organiza-
tion and the Government of the Republic of Ghana regarding the establish-
ment of a UNIDO country office in Ghana covering Benin and Togo. Signed
on 2 December

(iii) Memorandum of Understanding between the United Nations Industrial De-
velopment Organization and the Ministry of Industry, Government of the
Republic of India. Signed on 22 March

(iv) Memorandum of Understanding between the Government of the Islamic Re-
public of Iran and the United Nations Industrial Development Organization
concerning the establishment of a UNIDO country office in Tehran. Signed
on 1 December

(v) Memorandum of Understanding between the Government of the Republic
of Korea and the United Nations Industrial Development Organization on
the provision of associate experts. Signed on 29 October and 5 November

(vi) Protocol on the framework programme of cooperation between the United
Nations Industrial Development Organization and the Russian Federation
for the years 1999-2002. Signed on 24 August

(vii) Agreement between the United Nations Industrial Development Organiza-
tion and the Government of the Slovak Republic concerning the establish-
ment of a UNIDO investment promotion service in Bratislava. Signed on
25 June

(viii) Agreement between the United Nations Industrial Development Organiza-
tion and the Ministry of Industrial Development to establish the national
focal point office in Colombo, Sri Lanka. Signed on 14 May and 29 June

(ix) Agreement between the United Nations Industrial Development Organ-
ization and the Government of Tunisia regarding the establishment of a
UNIDO country office in Tunis. Signed on 10 June

(x) Agreement between the United Nations Industrial Development Organiza-
tion and the Government of the Republic of Turkey regarding the establish-
ment of a UNIDO centre for regional cooperation in Turkey. Signed on
9 February

(c) Agreements with intergovernmental, governmental,
non-governmental and other organizations and entities

(i) Memorandum of Understanding between the United Nations Industrial De-
velopment Organization and the Automotive Component Manufacturers
Association (India). Signed on 18 January and 15 March, respectively

(ii) Cooperative arrangement between the United Nations Industrial Develop-
ment Organization and the Government of the Republic of Bashkortostan,
Russian Federation. Signed on 23 April

(iii) Memorandum of Understanding between the United Nations Industrial De-
velopment Organization and M. V. Lomonosov Moscow State University.
Signed on 30 June

(iv) Agreement between the United Nations Industrial Development Organi-
zation and the National Agency of Ukraine for Development and European
Integration, Kiev. Signed on 2 and 7 September
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(v) Memorandum of Understanding between the United Nations Industrial De-
velopment Organization and the National Institute of Cooperative and Mu-
tual Action (Argentina). Signed on 17 February

(vi) Joint communique between the Director-General of the United Nations In-
dustrial Development Organization and the Minister of Industry of the Pal-
estinian Authority, signing for the Palestinian Liberation Organization and
the Palestinian Authority. Signed on 28 April

(vii) Agreement between the United Nations Industrial Development Organiza-
tion and the Technology Development Foundation of Turkey concerning the
provision of services related to project identification, formulation and imple-
mentation for the ozone-depleting substances (ODS) phase-out programme
in Turkey. Signed on 9 November and 2 December

(viii) Memorandum of Understanding between the United Nations Industrial De-
velopment Organization and The Chancellor, Masters and Scholars of the
University of Oxford. Signed on 6 October

(d) Agreements with the United Nations or its organs

(i) Letter of agreement between the UNDP country office in the Russian Fed-
eration and the United Nations Industrial Development Organization on col-
laboration in the Russian Federation. Signed on 25 January

(ii) Letter of understanding between the United Nations Development Pro-
gramme country office in India and the United Nations Industrial Devel-
opment Organization on collaboration in India. Signed on 23 March

(iii) Letter jointly signed by the Director-General of the United Nations Indus-
trial Development Organization and the Administrator of the United Nations
Development Programme containing an annex on cooperation at the country
level through the industrial development officers system. Signed on 24 No-
vember

11. WORLD TRADE ORGANIZATION

(a) Director-General

After many months of consultations, the General Council, on 22 July 1999,
decided on the appointment of two Directors-General to serve in succession, each
for a period of three years (WT/L/308):

—The Right Honourable Mike Moore of New Zealand as Director-General for
three years from 1 September 1999 to 31 August 2002

to be followed by

—H.E. Mr. Supachai Panitchpakdi of Thailand as Director-General for three
years from 1 September 2002 to 31 August 2005
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(b) Membership

WTO membership is open to any State or customs territory having full auton-
omy in the conduct of its trade policies. Accession negotiations concern all aspects
of the applicant's trade policies and practices, such as market access concessions
and commitments on goods and services, legislation to enforce intellectual prop-
erty rights and all other measures which form a Government's commercial policies.
Applications for WTO membership are the subject of individual working parties.
Terms and conditions related to market access, such as tariff levels and commercial
presence for foreign service suppliers, are the subject of bilateral negotiations. A
WTO working party was established on 31 July 1999 for the following 30 Govern-
ments (still current as of 31 December 1999):

Albania, Algeria, Andorra, Armenia, Azerbaijan, Belarus, Bhutan, Bosnia and
Herzegovina, Cambodia, China, Croatia, Kazakhstan, Lao People's Democratic
Republic, Lebanon, Lithuania, Nepal, Oman, Republic of Moldova, Russian
Federation, Samoa, Saudi Arabia, Seychelles, Sudan, Taiwan Province
of China, the former Yugoslav Republic of Macedonia, Tonga, Ukraine,
Uzbekistan, Vanuatu and Viet Nam.

As of 31 December 1999, there were 135 members of WTO, accounting for
more than 90 per cent of world trade. Many of the countries that remain outside the
world trade system have requested accession to WTO and are at various stages of a
process that has become more complex due to the more expansive coverage relative
of WTO to its predecessor, the General Agreement on Tariffs and Trade (GATT).

During 1999, WTO received the following new members:

—Latvia (10 February 1999) by Protocol of Accession (14 October 1998, WT/
ACC/LVA/35), Council decision WT/ACC/LVA/34

—Estonia (13 November 1999) by Protocol of Accession (21 May 1999, WT/
ACC/EST/30), Council decision WT/ACC/EST/29

It is also important to note the following Council decisions in 1999 authorizing
the accession of:

—Georgia, by Protocol of Accession (28 October 1999, WT/ACC/GEO/33),
Council decision WT/ACC/GEO/32

—Jordan (17 December 1999, WT/ACC/JOR/35), Council decision WT/ACC/
JOR/34

Both Jordan and Georgia are expected to become the 136th and 137th members
of WTO upon completion of internal ratification procedures in 2000.

The General Council also established a working party to examine the applica-
tion for accession of Bhutan.

(c) Waivers

In 1999, the General Council granted a number of waivers from obligations
under the WTO Agreement (listed in the table on p. 263)
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(d) Resolution of trade conflicts under the WTO Dispute
Settlement Understanding

(i) Overview

The General Council convenes as the Dispute Settlement Body to deal with dis-
putes arising from any agreement contained in the Final Act of the Uruguay Round
that is covered by the Understanding on Rules and Procedures Governing the Settle-
ment of Disputes. The Dispute Settlement Body has the sole authority to establish
dispute settlement panels, adopt panel and Appellate Body reports, maintain surveil-
lance of implementation of rulings and recommendations and authorize suspension
of concessions in the event of non-implementation of recommendations.

(ii) Dispute settlement activity for 1999

In 1999, the Dispute Settlement Body received 15 notifications from members
of formal requests for consultations under the Dispute Settlement Understanding.
During this period, the Dispute Settlement Body established panels to deal with
12 new matters and adopted Appellate Body and/or panel reports in 10 cases. The
Dispute Settlement Body also received one notification from members of a mutually
agreed solution (settlement) of a dispute. In another case the request for a panel was
withdrawn because the contested measure had been withdrawn. One other panel
suspended its work at the request of the complaining party.

This section briefly describes the procedural history and, where available, the
substantive outcome of these cases. It also describes the implementation status of
adopted reports where new developments occurred in the period covered; cases in
which a panel report has been circulated but where an appeal is pending before the
Appellate Body, and cases for which panel reports were issued but not yet adopted
or appealed.

(iii) Appellate Body and/or panel reports adopted

Turkey—Restrictions on Imports of Textile and Clothing Products, complaint
by India (WT/DS34/1). This request, dated 21 March 1996, claimed that Turkey's
imposition of quantitative restrictions on imports of a broad range of textile and
clothing products was inconsistent with articles XI and XIII of GATT 1994, as well
as article 2 of the Agreement on Textiles and Clothing (ATC). Earlier, India had
requested to be joined in the consultations between Hong Kong SAR and Turkey
on the same subject matter (WT/DS29). On 2 February 1998, India requested the
establishment of a panel. At its meeting on 13 March 1998, the Dispute Settlement
Body established a panel. Thailand, Hong Kong SAR, China, the Philippines and
the United States of America reserved their third-party rights. The panel found that
Turkey's measures were inconsistent with articles XI and XIII of GATT 1994, and
consequently inconsistent also with article 2.4 of TC. The panel also rejected Tur-
key's assertion that its measures were justified by article XXIV of GATT 1994. The
report of the panel was circulated to members on 31 May 1999. On 26 July 1999,
Turkey notified its intention to appeal certain issues of law and legal interpreta-
tions developed by the panel. The Appellate Body upheld the panel's conclusion
that article XXIV of GATT 1994 did not allow Turkey to adopt, upon the forma-
tion of a customs union with the European Communities, quantitative restrictions
which were found to be inconsistent with articles XI and XIII of GATT 1994 and
article 2.4 of ATC. However, the Appellate Body concluded that the panel had erred
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in its legal reasoning in interpreting article XXIV of GATT 1994. The report of the
Appellate Body was circulated on 21 October 1999. At its meeting on 19 November
1999, the Dispute Settlement Body adopted the Appellate Body report and the panel
report, as modified by the Appellate Body report.

Canada—Measures Affecting the Importation of Milk and the Exportation of
Dairy Products (WT/DS103/1), complaint by the United States. The request, dated
8 October 1997, was in respect of export subsidies allegedly granted by Canada on
dairy products and the administration by Canada of the tariff-rate quota on milk.
The United States argued that the Canadian export subsidies distorted markets for
dairy products and adversely affected United States sales of dairy products. The
United States alleged violations of articles II, X and XI of GATT 1994, articles 3,4,
8, 9 and 10 of the Agreement on Agriculture, article 3 of the Subsidies Agreement,
and articles 1, 2 and 3 of the Import Licensing Agreement. On 2 February 1998,
the United States requested the establishment of a panel, which was established
on 25 March 1998. Australia and Japan reserved their third-party rights. The panel
found that the measures complained against were inconsistent with Canada's obliga-
tions under article H:l(¿>) of GATT 1994, and articles 3.3 and 8 of the Agreement
on Agriculture by providing export subsidies as listed in article 9.1 (a) and (c) of
the Agreement on Agriculture. The report of the panel, which also covered a New
Zealand complaint (DS113 below), was circulated to members on 17 May 1999.
On 15 July 1999, Canada notified its intention to appeal certain issues of law and
legal interpretations developed by the panel (which appeal also included DS113
below). The Appellate Body reversed the panel's interpretation of article 9.1 (a) and,
in consequence, reversed the panel's finding that Canada had acted inconsistently
with its obligations under article 3.3 and 8 of the Agreement on Agriculture. How-
ever, the Appellate Body upheld the panel's finding that Canada was in violation
of article 3.3 and 8 of the Agreement on Agriculture in respect of export subsidies
listed in article 9.1(c) of the Agreement on Agriculture. In addition, the Appellate
Body partly reversed the panel's finding that Canada had acted inconsistently with
its obligations under article II: 1(¿>) of GATT 1994. The report of the Appellate Body
was circulated on 13 October 1999. At its meeting on 27 October 1999, the Dispute
Settlement Body adopted the Appellate Body report and the panel's report, as modi-
fied by the Appellate Body report.

Canada—Measures Affecting Dairy Products, complaint by New Zealand
(WT/DS113/1). This request, dated 29 December 1997, was in respect of an alleged
dairy export subsidy scheme commonly referred to as the "special milk classes"
scheme. New Zealand contended that the Canadian "special milk classes" scheme
was inconsistent with article XI of GATT and articles 3, 8, 9 and 10 of the Agree-
ment on Agriculture. On 12 March 1998, New Zealand requested the establishment
of a panel. On 25 March 1998, the Dispute Settlement Body established a panel.
Australia and Japan reserved their third-party rights. Pursuant to article 9.1 of the
Dispute Settlement Understanding, the Dispute Settlement Body decided that the
same panel established in respect of DS103 above should also examine this dispute
(see DS103 above).

India—Quantitative Restrictions on Imports of Agricultural, Textile and Indus-
trial Products, complaint by the United States (WT/DS90/1). This request, dated 15
July 1997, was in respect of quantitative restrictions maintained by India on impor-
tation of a large number of agricultural, textile and industrial products. The United
States contended that these quantitative restrictions, including the more than 2,700
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agricultural and industrial product tariff lines notified to WTO, were inconsistent
with India's obligations under articles XI: 1 andXVIII:ll ofGATT 1994, article 4.2
of the Agreement on Agriculture, and article 3 of the Agreement on Import Licens-
ing Procedures. On 3 October 1997, the United States requested the establishment
of a panel. The Dispute Settlement Body established a panel on 18 November 1997.
The report of the panel was circulated to members on 6 April 1999. The panel found
that the measures at issue were inconsistent with India's obligations under articles
XI and XVIII: 11 ofGATT 1994 and, to the extent that the measures applied to
products subject to the Agreement on Agriculture, were inconsistent with article 4.2
of the Agreement on Agriculture. The panel also found the measures to be a nul-
lification or impairment of benefits accruing to the United States under GATT 1994
and the Agreement on Agriculture. On 26 May 1999, India notified its intention to
appeal certain issues of law and legal interpretations developed by the panel. The
report of the Appellate Body was circulated to members on 23 August 1999. The
Appellate Body upheld all of the findings of the panel that were the subject of the
appeal. The Dispute Settlement Body adopted the panel and Appellate Body reports
at its meeting on 22 September 1999.

Brazil—Export Financing Programme/or A ircraft, complaint by Canada (WT/
DS46). On 19 June 1996, Canada requested consultations with Brazil, based on
article 4 of the Subsidies Agreement, which provides for special procedures for
export subsidies. Canada claimed that export subsidies granted under the Brazilian
Programa de Financiamento as Exportaçôes (PROEX), to foreign purchasers of
Brazil's Embraer aircraft, were inconsistent with the Subsidies Agreement articles
3, 27.4 and 27.5. Canada requested the establishment of a panel on 16 September
1996, alleging violations of both the Subsidies Agreement and GATT 1994. The
Dispute Settlement Body considered the request at its meeting on 27 September
1996. Due to Brazil's objection to the establishment of a panel, Canada agreed to
modify its request, limiting the scope of the request to the Subsidies Agreement.
The modified request was submitted by Canada on 3 October 1996 but was sub-
sequently withdrawn prior to a Dispute Settlement Body meeting at which it was
to be considered. On 10 July 1998, Canada again requested the establishment of a
panel and, on 23 July 1998, the Dispute Settlement Body established a panel. The
United States reserved its rights as a third party to the dispute. The panel found that
Brazil's measures were inconsistent with articles 3.1 (a) and 27.4 of the Subsidies
Agreement. The report of the panel was circulated to members on 14 April 1999.
On 3 May 1999, Brazil notified its intention to appeal certain issues of law and legal
interpretations developed by the panel. The Appellate Body upheld all the findings
of the panel, but reversed and modified the panel's interpretation of the "material
advantage" clause in item (k) of the Illustrative List of Export Subsidies in annex
I to the Agreement on Subsidies and Countervailing Measures (SCM Agreement).
The report of the Appellate Body was circulated to members on 2 August 1999. The
Dispute Settlement Body adopted the Appellate Body report and the panel report, as
modified by the Appellate Body report, on 20 August 1999.

Canada—Measures Affecting the Export of Civilian Aircraft, complaint by
Brazil (WT/DS70). This request, dated 10 March 1997, was in respect of certain
subsidies granted by the Government of Canada or its provinces intended to sup-
port the export of civilian aircraft. The request was made pursuant to article 4 of the
Subsidies Agreement. Brazil contended that the measures were inconsistent with
article 3 of the Agreement. On 10 July 1998, Brazil requested the establishment of
a panel. At its meeting on 23 July 1998, the Dispute Settlement Body established a
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panel. The United States reserved its rights as a third party in the dispute. The panel
found that certain of Canada's measures were inconsistent with articles 3.1(a) and
3.2 of the Subsidies Agreement, but rejected Brazil's claim that assistance by Export
Development Canada (EDC) to the Canadian regional aircraft industry constituted
export subsidies. The report of the panel was circulated to members on 14 April
1999. On 3 May 1999, Canada notified its intention to appeal certain issues of law
and legal interpretations developed by the panel. The Appellate Body upheld the
findings of the panel. The report of the Appellate Body was circulated to members
on 2 August 1999. The Dispute Settlement Body adopted the Appellate Body and
panel reports on 20 August 1999.

Australia—Subsidies Provided to Producers and Exporters of Automotive
Leather, complaint by the United States (WT/DS126/1). The request, dated 4 May
1998, was in respect of prohibited subsidies allegedly provided to Australian pro-
ducers and exporters of automotive leather, including subsidies provided to Howe
and Company Pty Ltd. (or any of its affiliated and/or parent companies), which
allegedly involved preferential government loans of about A$25 million and non-
commercial terms and grants of about A$30 million. The United States contended
that those measures violated the obligations of Australia under article 3 of the
Subsidies Agreement. On 11 June 1998, the United States requested the establish-
ment of a panel. At its meeting on 22 June 1998, the Dispute Settlement Body
established a panel. The panel found that the loan from the Australian Government
to Howe/ALH was not a subsidy contingent upon export performance within the
meaning of article 3.1 (a) of the SCM Agreement, but that the payments under the
grant contract were subsidies within the meaning of article 1 of the SCM Agree-
ment, which are contingent upon export performance within the meaning of arti-
cle 3.1 (a) of that Agreement. The report of the panel was circulated to members
on 25 May 1999. At its meeting on 16 June 1999, the Dispute Settlement Body
adopted the panel report.

Japan—Measures Affecting Agricultural Products, complaint by the United
States (WT/DS/6/1). This request, dated 7 April 1997, was in respect of the pro-
hibition by Japan, under quarantine measures, of imports of agricultural products.
The United States alleged that Japan prohibited the importation of each variety of
a product requiring quarantine treatment until the quarantine treatment was tested
for that variety, even if the treatment proved to be effective for other varieties of
the same product. The United States alleged violations of articles 2, 5 and 8 of the
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agree-
ment), article XI of GATT 1994, and article 4 of the Agreement on Agriculture. In
addition, the United States claimed nullification and impairment of benefits. On 3
October 1997, the United States requested the establishment of a panel, which was
established on 18 November 1997. The European Communities, Hungary and Brazil
reserved their third-party rights. The panel found that Japan had acted inconsistently
with articles 2.2 and 5.6 of the SPS Agreement, and annex B and, consequently,
article 7 of the SPS Agreement. The report of the panel was circulated to members
on 27 October 1998. On 24 November 1998, Japan notified its intention to appeal
certain issues of law and legal interpretations developed by the panel. The Appellate
Body upheld the basic finding that Japan's varietal testing of apples, cherries, nec-
tarines and walnuts was inconsistent with the requirements of the SPS Agreement.
The report of the Appellate Body was circulated to members on 22 February 1999.
The Dispute Settlement Body adopted the Appellate Body report and the panel re-
port, as modified by the Appellate Body report, on 19 March 1999.
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United States—Anti-Dumping Duty on Dynamic Random Access Memory
Semiconductors (DRAMS) of One Megabyte or Above from the Republic of Korea,
complaint by the Republic of Korea (WT/DS99/1). This request, dated 14 August
1997, was in respect of a decision of the United States Department of Commerce not
to revoke the anti-dumping duty on dynamic random access memory semi-conduc-
tors (DRAMS) of one megabyte or above originating from the Republic of Korea.
The Republic of Korea contended that the Department of Commerce decision had
been made despite the finding that the Korean DRAM producers had not dumped
their products for a period of more than three and a half consecutive years, and
despite the existence of evidence demonstrating conclusively that Korean DRAM
producers would not engage in dumping DRAMS in the future. The Republic of
Korea considered that those measures were in violation of articles 6 and 11 of the
Anti-Dumping Agreement. On 6 November 1997, the Republic of Korea requested
the establishment of a panel. At its meeting on 16 January 1998, the Dispute Settle-
ment Body established a panel. The panel found the measures complained of to be
in violation of article 11.2 of the Anti-Dumping Agreement. The report of the panel
was circulated on 29 January 1999. At its meeting on 19 March 1999, the Dispute
Settlement Body adopted the panel report.

Republic of Korea—Taxes on Alcoholic Beverages, complaint by the European
Communities and the United States (WT/DS75 and WT/DS84). This request, dated
4 April 1997, was in respect of internal taxes imposed by the Republic of Korea on
certain alcoholic beverages pursuant to its Liquor Tax Law and Education Tax Law.
The European Communities argued that the Korean Liquor Tax Law and Education
Tax Law appeared to be inconsistent with the Republic of Korea's obligations under
article 111:2 of GATT 1994. On 10 September 1997, the European Communities re-
quested the establishment of panel. At its meeting on 16 October 1997, the Dispute
Settlement Body established a panel, which would also examine a parallel complaint
by the United States (WT/DS84/1). Canada and Mexico reserved their third-party
rights. The panel found that soju (both diluted and distilled), was directly competi-
tive and substitutable with the imported distilled alcoholic beverages that were in
issue, namely, whisky, brandy, rum, gin, vodka, tequila, liqueurs and admixtures.
The panel also found that the Republic of Korea had taxed the imported products in
a dissimilar manner and that the tax differential'was more than de minimis, and was
applied so as to afford protection to domestic production. The panel therefore con-
cluded that the Republic of Korea had violated article 111:2 of GATT 1994. The re-
port of the panel (which also covered DS84 below) was circulated to members on 17
September 1998. On 20 October 1998, the Republic of Korea notified its intention
to appeal certain issues of law and legal interpretations developed by the panel. The
Appellate Body upheld the panel's findings on all points. The report of the Appellate
Body was circulated to members on 18 January 1999. The Dispute Settlement Body
adopted the panel and Appellate Body reports on 17 February 1999.

(iv) Panel reports pending before the Appellate Body

United States—Tax Treatment for "Foreign Sales Corporations" (WT/
DS108/1), complaint by the European Communities. This request, dated 18 No-
vember 1997, was in respect of sections 921 to 927 of the United States Internal
Revenue Code and related measures, establishing special tax treatment for "Foreign
Sales Corporations" (FSC). The European Communities contended that those provi-
sions were inconsistent with United States obligations under articles 111:4 and XVI
of GATT 1994, articles 3.1(a) and (b) of the Subsidies Agreement and articles 3
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and 8 of the Agreement on Agriculture. On 1 July 1998, the European Communities
requested the establishment of a panel. In its request, the European Communities
invoked article 3.1(o) and (¿>) of the Subsidies Agreement and articles 3 and 8, 9
and 10 of the Agreement on Agriculture and did not pursue the claims under GATT
1994. At its meeting on 22 September 1998, the Dispute Settlement Body estab-
lished a panel. Barbados, Canada and Japan reserved their rights as third parties to
the dispute. The panel found that, through the FSC scheme, the United States had
acted inconsistently with its obligations under article 3.1 (a) of the Subsidies Agree-
ment as well as with its obligations under article 3.3 of the Agreement on Agricul-
ture (and, consequently, with its obligations under article 8 of that Agreement). The
report of the panel was circulated to members on 8 October 1999. On 28 October
1999, the United States notified its intention to appeal certain issues of law and legal
interpretations developed by the panel. On 2 November 1999, the United States
withdrew its notice of appeal pursuant to rule 30 of the Working Procedures for Ap-
pellate Review, stating that the withdrawal was conditional on its right to file a new
notice of appeal pursuant to rule 20 of the Working Procedures. On 26 November
1999, the United States notified its intention to appeal certain issues of law and legal
interpretations developed by the panel.

(v) Active panels

The following table lists those panels that were still active as at 31 December
1999:

Dispute

European Communities—Measures Affecting the
Prohibition of Asbestos and Asbestos Products
(WT/DS135)

Republic of Korea—Measures Affecting Imports
of Fresh, Chilled and Frozen Beef (WT/DS161
andWT/DS/169)

United States—Section 100(5) of the United
States Copyright Act (WT/DS/160)

United States—Import Measures on Certain
Products from the European Communities
(WT/DS/16S)

Australia—Measures Affecting the Importation
of Salmonids (WT/DS21)

Argentina—Measures on the Export of Bovine
Hides and the Import of Bovine Leather
(WT/DS 155)

United States—Anti-Dumping Act of 1916 (II)
(WT/DS 166)

Argentina—Measures Affecting Imports of
Footwear (WT/DS 164)

Guatemala—Definitive Anti-dumping Measure

Complainant

Canada

United States
Australia

European
Communities

European
Communities

United States

European
Communities

European
Communities

United States

Mexico

Panel establishment

25 November 1998

26 May 1999-
26 July 1999-
complaint to be
examined by the
same panel

26 May 1999

16 June 1999

16 June 1999

26 July 1999

26 July 1999

26 July 1999

22 September 1999
regarding Grey Portland Cement from Mexico
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Dispute Complainant Panel establishment

European Communities—Anti-Dumping Duties
on Imports of Cotton-Type Bed Linen
(WT/DS141)

United States—Safeguard Measure on Imports
of Fresh, Chilled or Frozen Lamb from New
Zealand (WT/DS177 and WT/DS178)

Thailand—Anti-Dumping Duties on Angles,
Shapes and Sections of Iron or Non-Alloy
Steel; H-Beams from Poland (WT/DS122)

United States—Anti-Dumping Measures on
Stainless Steel Plate in Coils and Stainless
Steel Sheet and Strip from the Republic of
Korea (WT/DS179)

India 27 October 1999

New Zealand 19 November 1999
Australia

Poland 19 November 1999

Republic of 19 November 1999
Korea

(vi) Requests for consultations

The following list does not include disputes where a panel was either requested
or established in 1999:

Dispute Complainant Date of request

European Communities—Regime for the
Importation, Sale and Distribution of
Bananas II

Hungary—Safeguard Measure on Imports of Steel
Products from the Czech Republic (WT/DS 159)

United States—Countervailing Duty Investigation
with respect to Live Cattle from Canada (WT/
DS167)

South Africa—Anti-Dumping Duties on the Import
of Certain Pharmaceutical Products from India
(WT/DS168)

Argentina—Patent Protection for Pharmaceuticals
and Test Data Protection for Agricultural
Chemicals (WT/DS171)

European Communities—Measures relating to the
Development of a Flight Management System
(WT/DS 172)

France—Measures relating to the Development
of a Flight Management System (WT/DS 173)

India—Measures relating to Trade and Investment
in the Motor Industry Sector (WT/DS 175)

European Communities—Protection of
Trademarks and Geographical Indications
for Agricultural Products and Foodstuffs
(WT/DS 174)

United States—Section 211 Omnibus
Appropriations Act (WT/DS 176)

Guatemala
Honduras
Mexico
Panama
United States

Czech Republic

Canada

India

United States

United States

United States

United States

United States

European
Communities

20 January 1999

21 January 1999

19 March 1999

1 April 1999

6 May 1999

21 May 1999

21 May 1999

21 May 1999

1 June 1999 .

8 July 1999
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Dispule

United States—Rectification of Certain Sugar
Syrups (WT/DS180)

Ecuador—Provisional Anti-Dumping Measure on
Cement from Mexico (WT/DS 182)

Brazil—Measures on Import Licensing and
Minimum Import Prices (WT/DS 183)

United States—Anti-Dumping Measures affecting
Certain Hot-Rolled Steel Products from Japan
(WT/DS 184)

Trinidad and Tobago—Certain Measures affecting
Imports of Pasta from Costa Rica (WT/DS 185)

Complainant

Canada

Mexico

European
Communities

Japan

Costa Rica

(vii) Notification of a mutually agreed solution

Dispule

European Communities—Measures affecting
Butter Products (WT/DS72)

Complainant

New Zealand

Date of request

6 September 1999

5 October 1999

14 October 1999

18 November 1999

18 November 1999

Date settlement notified

11 November 1999

(e) Trade in services

Entry into force of the Fifth Protocol

By the deadline of 29 January 1999, the Fifth Protocol, containing the commit-
ments assumed in the negotiations on financial services in December 1997, had been
accepted by 53 out of 71 participating members. For all the accepting members, the
Protocol entered into force on 1 March 1999, while the Services Council agreed
that it should remain open for acceptance by those members who had not yet done
so from 15 February until 15 June 1999 (five members accepted within that time
period).

At the meeting held on 21 September 1999, following a request from Costa
Rica and Nicaragua, the Council adopted a decision to reopen the Fifth Protocol
for acceptance by those two members (S/L/76). Members welcomed as a positive
development the fact that Costa Rica and Nicaragua could accept the Fifth Proto-
col, but stressed that deadlines had an important function and that they must be
observed. They agreed that the reopening in that case was an exceptional and ad
hoc procedure.

At the meeting held on 18 October 1999, the Services Council reviewed the
status of acceptances of the Fifth Protocol: 10 out of 71 participating members were
yet to accept. Some delegations expressed concern and disappointment about the
status of acceptances of the Fifth Protocol and stressed the importance of full and
immediate implementation of WTO obligations by members. Members who had not
yet accepted the Fifth Protocol were invited to provide an update of the reasons for
such a delay.
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12. INTERNATIONAL ATOMIC ENERGY AGENCY

(a) Legislative assistance activities

During 1999 and 2000, legislative assistance continued to be provided to mem-
ber States to enable them to further develop their nuclear legislation. Emphasis
was placed on the interaction between technical and legal experts of the Agency
and those of member States. In particular, assistance was given to 17 countries by
means of written comments or advice on specific national legislation submitted to
the Agency for review.

The Agency's legislative assistance activities in 1999 also included:
,• —Two training workshops for the countries of the Asia and Pacific region,

with the participation of representatives from Bangladesh, China, India, In-
donesia, Malaysia, Mongolia, Myanmar, Pakistan, Philippines, the Republic
of Korea, Singapore, Sri Lanka, Thailand and Viet Nam. In particular, at
the training workshop held in Vienna from 22 to 26 November 1999, topics
related to liability for nuclear damage and emergency preparedness were
addressed.

—Training of individuals on nuclear legislation continued to be provided
through the Agency's technical cooperation programme. Individual training
sessions on nuclear legal issues for lawyers and technical experts were car-
ried out at the Legal Division. Individual training was given at the request
of four member States, namely, Ghana, the Republic of Moldova, Slovakia
and Tunisia.

(¿>) Status of legal agreements

Agreement on the Privileges and Immunities of the International
Atomic Energy Agency2*9

During 1999, the status of the Agreement remained unchanged, with 66 par-
ties.

Convention on the Physical Protection of Nuclear Material250

In 1999, Panama adhered to the Convention. By the end of the year, there were
64 parties.

Convention on Early Notification of a Nuclear Accident25'

In 1999, Belgium and Panama adhered to the Convention. By the end of the
year, there were 84 parties.

Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency252

In 1999, Belgium and Panama adhered to the Convention. By the end of the
year, there were 79 parties.

Vienna Convention on Civil Liability for Nuclear Damage, 19632S1

In 1999, Uruguay adhered to the Convention. By the end of the year, there were
32 parties.
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Optional Protocol concerning the Compulsory Settlement of Disputes1*

In 1999, Uruguay acceded to the Protocol. By the end of the year, there were
2 parties.

Joint Protocol Relating to the Application of the Vienna Convention
and the Paris Convention255

During 1999, the status of the Protocol remained unchanged, with 20 parties.

Convention on Nuclear Safety256

In 1999, Cyprus, Sri Lanka and the United States of America adhered to the
Convention. By the end of the year, there were 52 parties.

Joint Convention on the Safety of Spent Fuel Management and on the Safety
of Radioactive Waste Management251

In 1999, Croatia, the Czech Republic, Denmark, Morocco, Romania, Slovenia,
Spain and Sweden adhered to the Convention. By the end of the year, there were 13
Contracting States and 40 signatories.

Protocol to Amend the Vienna Convention on Civil Liability for
Nuclear Damage25>

In 1999, Morocco adhered to the Protocol. By the end of the year, there were
two Contracting States and 14 signatories.

Convention on Supplementary Compensation for Nuclear Damage259

In 1999, Morocco and Romania adhered to the Convention. By the end of the
year, there were 2 Contracting States and 13 signatories.

African Regional Cooperative Agreement for Research, Development and Training
Related to Nuclear Science and Technology260 (AFRA)—First Extension

In 1999, Burkina Faso and Côte d'Ivoire adhered to the Agreement. By the end
of the year, there were 26 parties.

Second Agreement to Extend the 1987 Regional Cooperative Agreement for Re-
search, Development and Training Related to Nuclear Science and Technol-
ogy, 1987™ (RCA) • . . .

During 1999, the status of the Agreement remained unchanged, with 17 par-
ties.

Revised Supplementary Agreement concerning the Provision of Technical
Assistance by the International Atomic Energy Agency (RSA)

In 1999, Latvia concluded the Agreement. By the end of the year, there were
89 States that had concluded RSA Agreement.

Cooperation Agreement for the Promotion of Nuclear Science and Technology in
Latin America and the Caribbean (ARCAL)

In 1999, Brazil and Mexico signed the Agreement. By the end of the year, there
were 14 signatories.

(c) Convention on Nuclear Safety

The first Review Meeting of Contracting Parties under the Convention was
held at Vienna in April 1999. Each Contracting Party was required to submit in ad-
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vanee a national report describing the measures it had taken to meet its obligations
under the Convention. During the two-week Review Meeting, the Contracting Par-
ties reviewed each national report, along with questions and comments that had been
submitted. This detailed review was carried out in six parallel "country groups",
with a Rapporteur from each group reporting to the final plenary session on the
results of the discussions. A consensus summary report was adopted by the Review
Meeting, outlining the main conclusions from the discussions and the issues identi-
fied as being important for future progress in improving nuclear safety.

The Contracting Parties agreed that the review process had been of great value
to their national nuclear safety programmes, referring not only to the "peer review"
by other Contracting Parties and the very open discussions at the Review Meeting,
but also to the self-assessment involved in producing the national reports. They
concluded that the review process had demonstrated the strong commitment by all
Contracting Parties to the safety objectives of the Convention. Although there were
variations among Contracting Parties with regard to the levels from which they
started implementation of Convention obligations and in the resources available for
improvement programmes, it was noted that all Contracting Parties participating in
the Meeting were taking steps in the right direction.

(d) Safeguards Agreements

During 1999, a Safeguards Agreement pursuant to the Treaty on the Non-
Proliferation of Nuclear Weapons entered into force with Azerbaijan.262 A Safe-
guards Agreement pursuant to the Non-Proliferation Treaty and the South-East
Asia Nuclear-Weapon-Free Zone Treaty entered into force with Cambodia.263 Two
Safeguards Agreements pursuant to the Non-Proliferation Treaty, were signed with
Kuwait and Slovakia, and a Safeguards Agreement with Oman was approved by the
IAEA Board of Governors. These agreements have not yet entered into force.

Through an exchange of letters between Brazil and the Agency,264 it was con-
firmed that the safeguards agreement concluded between Argentina, Brazil, the
Brazilian-Argentine Agency for Accounting and Control of Nuclear Materials and
IAEA (INFCIRC/435) satisfied the obligations of Brazil under the Non-Prolifera-
tion Treaty and the Treaty of Tlatelolco to conclude a comprehensive Safeguards
Agreement.

A protocol265 suspending the application of safeguards in Brazil pursuant to the
Agreement of 26 February 1976 between IAEA, Brazil and Germany in the light
of the Safeguards Agreement between Argentina, Brazil, the Brazilian-Argentine
Agency for the Accounting and Control of Nuclear Materials and the IAEA
(INFCIRC/435) entered into force. The application of safeguards in Brazil under
the Agreement between IAEA, Brazil and Germany will be suspended so long as the
agreement set out in INFCIRC/435 is in force.

Protocols Additional to the Safeguards Agreements between IAEA and Indo-
nesia,266 Japan267 and Monaco268 entered into force. Protocols Additional to Safe-
guards Agreements were signed by Cuba, Cyprus, the Czech Republic, Ecuador,
Norway, the Republic of Korea, Romania and Slovakia, but have not entered into
force. A Protocol Additional to the Safeguards Agreement between IAEA and Peru
was also approved by the IAEA Board of Governors.

By the end of 1999, there were 224 Safeguards Agreements in force with 140
States, (and Taiwan Province of China). Safeguards Agreements which satisfy the
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requirements of the Non-Proliferation Treaty were in force with 128 States. By the
end of 1999, 46 States had concluded an Additional Protocol, eight of which had
entered into force, and one of which was being implemented provisionally pending
its entry into force.
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Chapter IV

TREATIES CONCERNING INTERNATIONAL LAW CONCLUDED
UNDER THE AUSPICES OF THE UNITED NATIONS AND
RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Treaties concerning international law concluded
under the auspices of the United Nations

1. OPTIONAL PROTOCOL TO THE CONVENTION ON THE ELIM-
INATION OF ALL FORMS OF DISCRIMINATION AGAINST
WOMEN.1 DONE AT NEW YORK ON 6 OCTOBER 19992

The States Parties to the present Protocol,

Noting that the Charter of the United Nations reaffirms faith in fundamental
human rights, in the dignity and worth of the human person and in the equal rights
of men and women,

Also noting that the Universal Declaration of Human Rights proclaims that all
human beings are born free and equal in dignity and rights and that everyone is en-
titled to all the rights and freedoms set forth therein, without distinction of any kind,
including distinction based on sex,

Recalling that the International Covenants on Human Rights and other interna-
tional human rights instruments prohibit discrimination on the basis of sex,

Also recalling the Convention on the Elimination of All Forms of Discrimina-
tion against Women ("the Convention"), in which the States Parties thereto condemn
discrimination against women in all its forms and agree to pursue by all appropriate
means and without delay a policy of eliminating discrimination against women,

Reaffirming their determination to ensure the full and equal enjoyment by
women of all human rights and fundamental freedoms and to take effective action to
prevent violations of these rights and freedoms,

Have agreed as follows:

Article 1

A State Party to the present Protocol ("State Party") recognizes the compe-
tence of the Committee on the Elimination of Discrimination against Women ("the
Committee") to receive and consider communications submitted in accordance with
article 2.

Article 2

Communications may be submitted by or on behalf of individuals or groups
of individuals, under the jurisdiction of a State Party, claiming to be victims of a
violation of any of the rights set forth in the Convention by that State Party. Where
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a communication is submitted on behalf of individuals or groups of individuals,
this shall be with their consent unless the author can justify acting on their behalf
without such consent.

Article 3

Communications shall be in writing and shall not be anonymous. No com-
munication shall be received by the Committee if it concerns a State Party to the
Convention that is not a party to the present Protocol.

Article 4

1. The Committee shall not consider a communication unless it has ascer-
tained that all available domestic remedies have been exhausted unless the appli-
cation of such remedies is unreasonably prolonged or unlikely to bring effective
relief.

2. The Committee shall declare a communication inadmissible where:
(a) The same matter has already been examined by the Committee or has

been or is being examined under another procedure of international investigation
or settlement;

(6) It is incompatible with the provisions of the Convention;
(c) It is manifestly ill-founded or not sufficiently substantiated;
(d) It is an abuse of the right to submit a communication;
(e) The facts that are the subject of the communication occurred prior to the

entry into force of the present Protocol for the State Party concerned unless those
facts continued after that date.

Article 5

1. At any time after the receipt of a communication and before a determina-
tion on the merits has been reached, the Committee may transmit to the State Party
concerned for its urgent consideration a request that the State Party take such interim
measures as may be necessary to avoid possible irreparable damage to the victim or
victims of the alleged violation.

2. Where the Committee exercises its discretion under paragraph 1 of the
present article, this does not imply a determination on admissibility or on the merits
of the communication.

Article 6

1. Unless the Committee considers a communication inadmissible without
reference to the State Party concerned, and provided that the individual or individu-
als consent to the disclosure of their identity to that State Party, the Committee shall
bring any communication submitted to it under the present Protocol confidentially
to the attention of the State Party concerned.

2. Within six months, the receiving State Party shall submit to the Committee
written explanations or statements clarifying the matter and the remedy, if any, that
may have been provided by that State Party.

Article 7

1. The Committee shall consider communications received under the present
Protocol in the light of all information made available to it by or on behalf of indi-
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viduals or groups of individuals and by the State Party concerned, provided that this
information is transmitted to the parties concerned.

2. The Committee shall hold closed meetings when examining communica-
tions under the present Protocol.

3. After examining a communication, the Committee shall transmit its views
on the communication, together with its recommendations, if any, to the parties
concerned.

4. The State Party shall give due consideration to the views of the Commit-
tee, together with its recommendations, if any, and shall submit to the Committee,
within six months, a written response, including information on any action taken in
the light of the views and recommendations of the Committee.

5. The Committee may invite the State Party to submit further information
about any measures the State Party has taken in response to its views or recom-
mendations, if any, including as deemed appropriate by the Committee, in the State
Party's subsequent reports under article 18 of the Convention.

Article 8

1. If the Committee receives reliable information indicating grave or system-
atic violations by a State Party of rights set forth in the Convention, the Committee
shall invite that State Party to cooperate in the examination of the information and to
this end to submit observations with regard to the information concerned.

2. Taking into account any observations that may have been submitted by the
State Party concerned as well as any other reliable information available to it, the
Committee may designate one or more of its members to conduct an inquiry and to
report urgently to the Committee. Where warranted and with the consent of the State
Party, the inquiry may include a visit to its territory.

3. After examining the findings of such an inquiry, the Committee shall trans-
mit these findings to the State Party concerned together with any comments and
recommendations.

4. The State Party concerned shall, within six months of receiving the find-
ings, comments and recommendations transmitted by the Committee, submit its ob-
servations to the Committee.

5. Such an inquiry shall be conducted confidentially and the cooperation of
the State Party shall be sought at all stages of the proceedings.

Article 9

1. The Committee may invite the State Party concerned to include in its re-
port under article 18 of the Convention details of any measures taken in response to
an inquiry conducted under article 8 of the present Protocol.

2. The Committee may, if necessary, at the end of the period of six months
referred to in article 8.4, invite the State Party concerned to inform it of the measures
taken in response to such an inquiry.

Article 10

1. Each State Party may, at the time of signature or ratification of the present
Protocol or accession thereto, declare that it does not recognize the competence of
the Committee provided for in articles 8 and 9.
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2. Any State Party having made a declaration in accordance with paragraph 1
of the present article may, at any time, withdraw this declaration by notification to
the Secretary-General.

Article 11

A State Party shall take all appropriate steps to ensure that individuals under
its jurisdiction are not subjected to ill treatment or intimidation as a consequence of
communicating with the Committee pursuant to the present Protocol.

Article 12

The Committee shall include in its annual report under article 21 of the Con-
vention a summary of its activities under the present Protocol.

Article 13

Each State Party undertakes to make widely known and to give publicity to the
Convention and the present Protocol and to facilitate access to information about the
views and recommendations of the Committee, in particular, on matters involving
that State Party.

Article 14

The Committee shall develop its own rules of procedure to be followed when
exercising the functions conferred on it by the present Protocol.

Article 15

1. The present Protocol shall be open for signature by any State that has
signed, ratified or acceded to the Convention.

2. The present Protocol shall be subject to ratification by any State that has
ratified or acceded to the Convention. Instruments of ratification shall be deposited
with the Secretary-General of the United Nations.

3. The present Protocol shall be open to accession by any State that has rati-
fied or acceded to the Convention.

4. Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations.

Article 16

1. The present Protocol shall enter into force three months after the date of
the deposit with the Secretary-General of the United Nations of the tenth instrument
of ratification or accession.

2. For each State ratifying the present Protocol or acceding to it after its entry
into force, the present Protocol shall enter into force three months after the date of
the deposit of its own instrument of ratification or accession.

Article 17

No reservations to the present Protocol shall be permitted.

Article 18

1. Any State Party may propose an amendment to the present Protocol and
file it with the Secretary-General of the United Nations. The Secretary-General shall
thereupon communicate any proposed amendments to the States Parties with a re-
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quest that they notify her or him whether they favour a conference of States Parties
for the purpose of considering and voting on the proposal. In the event that at least
one third of the States Parties favour such a conference, the Secretary-General shall
convene the conference under the auspices of the United Nations. Any amendment
adopted by a majority of the States Parties present and voting at the conference shall
be submitted to the General Assembly of the United Nations for approval.

2. Amendments shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds majority of
the States Parties to the present Protocol in accordance with their respective consti-
tutional processes.

3. When amendments come into force, they shall be binding on those States
Parties that have accepted them, other States Parties still being bound by the provi-
sions of the present Protocol and any earlier amendments that they have accepted.

Article 19

1. Any State Party may denounce the present Protocol at any time by written
notification addressed to the Secretary-General of the United Nations. Denuncia-
tion shall take effect six months after the date of receipt of the notification by the
Secretary-General.

2. Denunciation shall be without prejudice to the continued application of the
provisions of the present Protocol to any communication submitted under article 2
or any inquiry initiated under article 8 before the effective date of denunciation.

Article 20

The Secretary-General of the United Nations shall inform all States of:

(a) Signatures, ratifications and accessions under the present Protocol;

(¿») The date of entry into force of the present Protocol and of any amendment
under article 18;

(c) Any denunciation under article 19.

Article 21

1. The present Protocol, of which the Arabic, Chinese, English, French, Rus-
sian and Spanish texts are equally authentic, shall be deposited in the archives of
the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies
of the present Protocol to all States referred to in article 25 of the Convention.

2. INTERNATIONAL CONVENTION FOR THE SUPPRESSION
OF THE FINANCING OF TERRORISM.3 DONE AT NEW YORK
ON 9 DECEMBER 19994

Preamble

The States Parties to this Convention,

Bearing in mind the purposes and principles of the Charter of the United Na-
tions concerning the maintenance of international peace and security and the promo-
tion of good-neighbourliness and friendly relations and cooperation among States,
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Deeply concerned about the worldwide escalation of acts of terrorism in all its
forms and manifestations,

Recalling the Declaration on the Occasion of the Fiftieth Anniversary of the
United Nations, contained in General Assembly resolution 50/6 of 24 October 1995,

Recalling also all the relevant General Assembly resolutions on the matter,
including resolution 49/60 of 9 December 1994 and the annex thereto on the Decla-
ration on Measures to Eliminate International Terrorism, in which the States Mem-
bers of the United Nations solemnly reaffirmed their unequivocal condemnation of
all acts, methods and practices of terrorism as criminal and unjustifiable, wherever
and by whomever committed, including those which jeopardize the friendly rela-
tions among States and peoples and threaten the territorial integrity and security of
States,

Noting that the Declaration on Measures to Eliminate International Terrorism
also encouraged States to review urgently the scope of the existing international
legal provisions on the prevention, repression and elimination of terrorism in all its
forms and manifestations, with the aim of ensuring that there is a comprehensive
legal framework covering all aspects of the matter,

Recalling paragraph 3 if) of General Assembly resolution 51/210 of 17 Decem-
ber 1996, in which the Assembly called upon all States to take steps to prevent and
counteract, through appropriate domestic measures, the financing of terrorists and
terrorist organizations, whether such financing is direct or indirect through organiza-
tions which also have or claim to have charitable, social or cultural goals or which
are also engaged in unlawful activities such as illicit arms trafficking, drug dealing
and racketeering, including the exploitation of persons for purposes of funding ter-
rorist activities, and in particular to consider, where appropriate, adopting regulatory
measures to prevent and counteract movements of funds suspected to be intended
for terrorist purposes without impeding in any way the freedom of legitimate capital
movements and to intensify the exchange of information concerning international
movements of such funds,

Recalling also General Assembly resolution 52/165 of 15 December 1997, in
which the Assembly called upon States to consider, in particular, the implementa-
tion of the measures set out in paragraphs 3 (a) to (f) of its resolution 51/210,

Recalling further General Assembly resolution 53/108 of 8 December 1998,
in which the Assembly decided that the Ad Hoc Committee established by General
Assembly resolution 51/210 of 17 December 1996 should elaborate a draft inter-
national convention for the suppression of terrorist financing to supplement related
existing international instruments,

Considering that the financing of terrorism is a matter of grave concern to the
international community as a whole,

Noting that the number and seriousness of acts of international terrorism de-
pend on the financing that terrorists may obtain,

Noting also that existing multilateral legal instruments do not expressly address
such financing,

Being convinced of the urgent need to enhance international cooperation among
States in devising and adopting effective measures for the prevention of the financ-
ing of terrorism, as well as for its suppression through the prosecution and punish-
ment of its perpetrators,

Have agreed as follows:
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Article 1

For the purposes of this Convention:

1. "Funds" means assets of every kind, whether tangible or intangible, mov-
able or immovable, however acquired, and legal documents or instruments in any
form, including electronic or digital, evidencing title to, or interest in, such assets,
including, but not limited to, bank credits, travellers cheques, bank cheques, money
orders, shares, securities, bonds, drafts and letters of credit.

2. "State or government facility" means any permanent or temporary facility
or conveyance that is used or occupied by representatives of a State, members of
Government, the legislature or the judiciary or by officials or employees of a State
or any other public authority or entity or by employees or officials of an intergov-
ernmental organization in connection with their official duties.

3. "Proceeds" means any funds derived from or obtained, directly or indi-
rectly, through the commission of an offence set forth in article 2.

Article 2

1. Any person commits an offence within the meaning of this Convention if
that person by any means, directly or indirectly, unlawfully and wilfully, provides
or collects funds with the intention that they should be used or in the knowledge that
they are to be used, in full or in part, in order to carry out:

(a) An act which constitutes an offence within the scope of and as defined in
one of the treaties listed in the annex; or

(¿>) Any other act intended to cause death or serious bodily injury to a civil-
ian, or to any other person not taking an active part in the hostilities in a situation of
armed conflict, when the purpose of such act, by its nature or context, is to intimi-
date a population, or to compel a Government or an international organization to do
or to abstain from doing any act.

2. (a) On depositing its instrument of ratification, acceptance, approval or
accession, a State Party which is not a party to a treaty listed in the annex may de-
clare that, in the application of this Convention to the State Party, the treaty shall be
deemed not to be included in the annex referred to in paragraph 1, subparagraph (a).
The declaration shall cease to have effect as soon as the treaty enters into force for
the State Party, which shall notify the depositary of this fact;

(b) When a State Party ceases to be a party to a treaty listed in the annex, it
may make a declaration as provided for in this article, with respect to that treaty.

3. For an act to constitute an offence set forth in paragraph 1, it shall not be
necessary that the funds were actually used to carry out an offence referred to in
paragraph 1, subparagraph (a) or (b).

4. Any person also commits an offence if that person attempts to commit an
offence as set forth in paragraph 1 of this article.

5. Any person also commits an offence if that person:
(a) Participates as an accomplice in an offence as set forth in paragraph 1 or

4 of this article;
(b) Organizes or directs others to commit an offence as set forth in paragraph

1 or 4 of this article;
(c) Contributes to the commission of one or more offences as set forth in

paragraph 1 or 4 of this article by a group of persons acting with a common purpose.
Such contribution shall be intentional and shall either:
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(i) Be made with the aim of furthering the criminal activity or criminal pur-
pose of the group, where such activity or purpose involves the commis-
sion of an offence as set forth in paragraph 1 of this article; or

(ii) Be made in the knowledge of the intention of the group to commit an
offence as set forth in paragraph 1 of this article.

Article 3

This Convention shall not apply where the offence is committed within a single
State, the alleged offender is a national of that State and is present in the territory of
that State and no other State has a basis under article 7, paragraph 1 or 2, to exercise
jurisdiction, except that the provisions of articles 12 to 18 shall, as appropriate, ap-
ply in those cases.

Article 4

Each State Party shall adopt such measures as may be necessary:

(a) To establish as criminal offences under its domestic law the offences as
set forth in article 2;

(b) To make those offences punishable by appropriate penalties which take
into account the grave nature of the offences.

Article 5

1. Each State Party, in accordance with its domestic legal principles, shall
take the necessary measures to enable a legal entity located in its territory or organ-
ized under its laws to be held liable when a person responsible for the management
or control of that legal entity has, in that capacity, committed an offence as set forth
in article 2. Such liability may be criminal, civil or administrative.

2. Such liability is incurred without prejudice to the criminal liability of indi-
viduals who have committed the offences.

3. Each State Party shall ensure, in particular, that legal entities liable in ac-
cordance with paragraph 1 above are subject to effective, proportionate and dissua-
sive criminal, civil or administrative sanctions. Such sanctions may include mon-
etary sanctions.

Article 6

Each State Party shall adopt such measures as may be necessary, including,
where appropriate, domestic legislation, to ensure that criminal acts within the scope
of this Convention are under no circumstances justifiable by considerations of a po-
litical, philosophical, ideological, racial, ethnic, religious or other similar nature.

Article 7

1. Each State Party shall take such measures as may be necessary to establish
its jurisdiction over the offences set forth in article 2 when:

(a) The offence is committed in the territory of that State;

(b) The offence is committed on board a vessel flying the flag of that State
or an aircraft registered under the laws of that State at the time the offence is com-
mitted;
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(c) The offence is committed by a national of that State.

2. A State Party may also establish its jurisdiction over any such offence
when:

(a) The offence was directed towards or resulted in the carrying out of an of-
fence referred to in article 2, paragraph 1, subparagraph (a) or (b), in the territory of
or against a national of that State;

(¿>) The offence was directed towards or resulted in the carrying out of an of-
fence referred to in article 2, paragraph 1, subparagraph (a) or (b), against a State or
government facility of that State abroad, including diplomatic or consular premises
of that State;

(c) The offence was directed towards or resulted in an offence referred to in
article 2, paragraph 1, subparagraph (a) or (b), committed in an attempt to compel
that State to do or abstain from doing any act;

(d) The offence is committed by a stateless person who has his or her habitual
residence in the territory of that State;

(e) The offence is committed on board an aircraft which is operated by the
Government of that State.

3. Upon ratifying, accepting, approving or acceding to this Convention, each
State Party shall notify the Secretary-General of the United Nations of the juris-
diction it has established in accordance with paragraph 2. Should any change take
place, the State Party concerned shall immediately notify the Secretary-General.

4. Each State Party shall likewise take such measures as may be necessary
to establish its jurisdiction over the offences set forth in article 2 in cases where the
alleged offender is present in its territory and it does not extradite that person to
any of the States Parties that have established their jurisdiction in accordance with
paragraphs 1 or 2.

5. When more than one State Party claims jurisdiction over the offences set
forth in article 2, the relevant States Parties shall strive to coordinate their actions
appropriately, in particular concerning the conditions for prosecution and the mo-
dalities for mutual legal assistance.

6. Without prejudice to the norms of general international law, this Conven-
tion does not exclude the exercise of any criminal jurisdiction established by a State
Party in accordance with its domestic law.

Article 8

1. Each State Party shall take appropriate measures, in accordance with its
domestic legal principles, for the identification, detection and freezing or seizure of
any funds used or allocated for the purpose of committing the offences set forth in
article 2 as well as the proceeds derived from such offences, for purposes of possible
forfeiture.

2. Each State Party shall take appropriate measures, in accordance with its
domestic legal principles, for the forfeiture of funds used or allocated for the pur-
pose of committing the offences set forth in article 2 and the proceeds derived from
such offences.

3. Each State Party concerned may give consideration to concluding agree-
ments on the sharing with other States Parties, on a regular or case-by-case basis, of
the funds derived from the forfeitures referred to in this article.
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4. Each State Party shall consider establishing mechanisms whereby the
funds derived from the forfeitures referred to in this article are utilized to compen-
sate the victims of offences referred to in article 2, paragraph 1, subparagraph (a) or
(¿>), or their families.

5. The provisions of this article shall be implemented without prejudice to the
rights of third parties acting in good faith.

Article 9

1. Upon receiving information that a person who has committed or who is
alleged to have committed an offence set forth in article 2 may be present in its terri-
tory, the State Party concerned shall take such measures as may be necessary under
its domestic law to investigate the facts contained in the information.

2. Upon being satisfied that the circumstances so warrant, the State Party in
whose territory the offender or alleged offender is present shall take the appropri-
ate measures under its domestic law so as to ensure that person's presence for the
purpose of prosecution or extradition.

3. Any person regarding whom the measures referred to in paragraph 2 are
being taken shall be entitled:

(a) To communicate without delay with the nearest appropriate representa-
tive of the State of which that person is a national or which is otherwise entitled to
protect that person's rights or, if that person is a stateless person, the State in the
territory of which that person habitually resides;

(¿>) To be visited by a representative of that State;

(c) To be informed of that person's rights under subparagraphs (a) and (b).

4. The rights referred to in paragraph 3 shall be exercised in conformity with
the laws and regulations of the State in the territory of which the offender or alleged
offender is present, subject to the provision that the said laws and regulations must
enable full effect to be given to the purposes for which the rights accorded under
paragraph 3 are intended.

5. The provisions of paragraphs 3 and 4 shall be without prejudice to the
right of any State Party having a claim to jurisdiction in accordance with article 7,
paragraph 1, subparagraph (¿>), or paragraph 2, subparagraph (¿>), to invite the In-
ternational Committee of the Red Cross to communicate with and visit the alleged
offender.

6. When a State Party, pursuant to the present article, has taken a person into
custody, it shall immediately notify, directly or through the Secretary-General of the
United Nations, the States Parties which have established jurisdiction in accordance
with article 7, paragraph 1 or 2, and, if it considers it advisable, any other interested
States Parties, of the fact that such person is in custody and of the circumstances
which warrant that person's detention. The State which makes the investigation con-
templated in paragraph 1 shall promptly inform the said States Parties of its findings
and shall indicate whether it intends to exercise jurisdiction.

Article 10

1. The State Party in the territory of which the alleged offender is present
shall, in cases to which article 7 applies, if it does not extradite that person, be
obliged, without exception whatsoever and whether or not the offence was com-
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mitted in its territory, to submit the case without undue delay to its competent autho-
rities for the purpose of prosecution, through proceedings in accordance with the
laws of that State. Those authorities shall take their decision in the same manner as
in the case of any other offence of a grave nature under the law of that State.

2. Whenever a State Party is permitted under its domestic law to extradite
or otherwise surrender one of its nationals only upon the condition that the person
will be returned to that State to serve the sentence imposed as a result of the trial or
proceeding for which the extradition or surrender of the person was sought, and this
State and the State seeking the extradition of the person agree with this option and
other terms they may deem appropriate, such a conditional extradition or surrender
shall be sufficient to discharge the obligation set forth in paragraph 1.

Article 11

1. The offences set forth in article 2 shall be deemed to be included as extra-
ditable offences in any extradition treaty existing between any of the States Parties
before the entry into force of this Convention. States Parties undertake to include
such offences as extraditable offences in every extradition treaty to be subsequently
concluded between them.

2. When a State Party which makes extradition conditional on the existence
of a treaty receives a request for extradition from another State Party with which it
has no extradition treaty, the requested State Party may, at its option, consider this
Convention as a legal basis for extradition in respect of the offences set forth in
article 2. Extradition shall be subject to the other conditions provided by the law of
the requested State.

3. States Parties which do not make extradition conditional on the existence
of a treaty shall recognize the offences set forth in article 2 as extraditable offences
between themselves, subject to the conditions provided by the law of the requested
State.

4. If necessary, the offences set forth in article 2 shall be treated, for the pur-
poses of extradition between States Parties, as if they had been committed not only
in the place in which they occurred but also in the territory of the States that have
established jurisdiction in accordance with article 7, paragraphs 1 and 2.

5. The provisions of all extradition treaties and arrangements between States
Parties with regard to offences set forth in article 2 shall be deemed to be modified
as between States Parties to the extent that they are incompatible with this Conven-
tion.

Article 12

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal investigations or criminal or extradition proceedings in re-
spect of the offences set forth in article 2, including assistance in obtaining evidence
in their possession necessary for the proceedings.

2. States Parties may not refuse a request for mutual legal assistance on the
ground of bank secrecy.

3. The requesting Party shall not transmit or use information or evidence fur-
nished by the requested Party for investigations, prosecutions or proceedings other
than those stated in the request without the prior consent of the requested Party.
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4. Each State Party may give consideration to establishing mechanisms to
share with other States Parties information or evidence needed to establish criminal,
civil or administrative liability pursuant to article 5.

5. States Parties shall carry out their obligations under paragraphs 1 and 2
in conformity with any treaties or other arrangements on mutual legal assistance or
information exchange that may exist between them. In the absence of such treaties
or arrangements, States Parties shall afford one another assistance in accordance
with their domestic law.

Article 13

None of the offences set forth in article 2 shall be regarded, for the purposes of
extradition or mutual legal assistance, as a fiscal offence. Accordingly, States Parties
may not refuse a request for extradition or for mutual legal assistance on the sole
ground that it concerns a fiscal offence.

Article 14

None of the offences set forth in article 2 shall be regarded for the purposes
of extradition or mutual legal assistance as a political offence or as an offence con-
nected with a political offence or as an offence inspired by political motives. Ac-
cordingly, a request for extradition or for mutual legal assistance based on such an
offence may not be refused on the sole ground that it concerns a political offence
or an offence connected with a political offence or an offence inspired by political
motives.

Article 15

Nothing in this Convention shall be interpreted as imposing an obligation to
extradite or to afford mutual legal assistance, if the requested State Party has sub-
stantial grounds for believing that the request for extradition for offences set forth
in article 2 or for mutual legal assistance with respect to such offences has been
made for the purpose of prosecuting or punishing a person on account of that per-
son's race, religion, nationality, ethnic origin or political opinion or that compliance
with the request would cause prejudice to that person's position for any of these
reasons.

Article 16

1. A person who is being detained or is serving a sentence in the territory of
one State Party whose presence in another State Party is requested for purposes of
identification, testimony or otherwise providing assistance in obtaining evidence for
the investigation or prosecution of offences set forth in article 2 may be transferred
if the following conditions are met:

(a) The person freely gives his or her informed consent;
(b) The competent authorities of both States agree, subject to such conditions

as those States may deem appropriate.
2. For the purposes of the present article:
(a) The State to which the person is transferred shall have the authority and

obligation to keep the person transferred in custody, unless otherwise requested or
authorized by the State from which the person was transferred;

(¿>) The State to which the person is transferred shall without delay imple-
ment its obligation to return the person to the custody of the State from which the
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person was transferred as agreed beforehand, or as otherwise agreed, by the compe-
tent authorities of both States;

(c) The State to which the person is transferred shall not require the State
from which the person was transferred to initiate extradition proceedings for the
return of the person;

(d) The person transferred shall receive credit for service of the sentence be-
ing served in the State from which he or she was transferred for time spent in the
custody of the State to which he or she was transferred.

3. Unless the State Party from which a person is to be transferred in accord-
ance with the present article so agrees, that person, whatever his or her nationality,
shall not be prosecuted or detained or subjected to any other restriction of his or her
personal liberty in the territory of the State to which that person is transferred in
respect of acts or convictions anterior to his or her departure from the territory of the
State from which such person was transferred.

Article 17

Any person who is taken into custody or regarding whom any other measures
are taken or proceedings are carried out pursuant to this Convention shall be guaran-
teed fair treatment, including enjoyment of all rights and guarantees in conformity
with the law of the State in the territory of which that person is present and applica-
ble provisions of international law, including international human rights law.

Article 18

1. States Parties shall cooperate in the prevention of the offences set forth
in article 2 by taking all practicable measures, inter alia, by adapting their domes-
tic legislation, if necessary, to prevent and counter preparations in their respective
territories for the commission of those offences within or outside their territories,
including:

(a) Measures to prohibit in their territories illegal activities of persons and
organizations that knowingly encourage, instigate, organize or engage in the com-
mission of offences set forth in article 2;

(b) Measures requiring financial institutions and other professions involved
in financial transactions to utilize the most efficient measures available for the iden-
tification of their usual or occasional customers, as well as customers in whose in-
terest accounts are opened, and to pay special attention to unusual or suspicious
transactions and report transactions suspected of stemming from a criminal activity.
For this purpose, States Parties shall consider:

(i) Adopting regulations prohibiting the opening of accounts, the holders or
beneficiaries of which are unidentified or unidentifiable, and measures to
ensure that such institutions verify the identity of the real owners of such
transactions;

(ii) With respect to the identification of legal entities, requiring financial
institutions, when necessary, to take measures to verify the legal exist-
ence and the structure of the customer by obtaining, either from a public
register or from the customer or both, proof of incorporation, including
information concerning the customer's name, legal form, address, direc-
tors and provisions regulating the power to bind the entity;
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(iii) Adopting regulations imposing on financial institutions the obligation to
report promptly to the competent authorities all complex, unusual large
transactions and unusual patterns of transactions, which have no appar-
ent economic or obviously lawful purpose, without fear of assuming
criminal or civil liability for breach of any restriction on disclosure of
information if they report their suspicions in good faith;

(iv) Requiring financial institutions to maintain, for at least five years, all
necessary records on transactions, both domestic and international.

2. States Parties shall further cooperate in the prevention of offences set forth
in article 2 by considering:

(a) Measures for the supervision, including, for example, the licensing, of all
money-transmission agencies;

(b) Feasible measures to detect or monitor the physical cross-border trans-
portation of cash and bearer negotiable instruments, subject to strict safeguards to
ensure proper use of information and without impeding in any way the freedom of
capital movements.

3. States Parties shall further cooperate in the prevention of the offences set
forth in article 2 by exchanging accurate and verified information in accordance
with their domestic law and coordinating administrative and other measures taken,
as appropriate, to prevent the commission of offences set forth in article 2, in par-
ticular by:

(a) Establishing and maintaining channels of communication between their
competent agencies and services to facilitate the secure and rapid exchange of infor-
mation concerning all aspects of offences set forth in article 2;

(b) Cooperating with one another in conducting inquiries, with respect to the
offences set forth in article 2, concerning:

(i) The identity, whereabouts and activities of persons in respect of whom
reasonable suspicion exists that they are involved in such offences;

(ii) The movement of funds relating to the commission of such offences.
4. States Parties may exchange information through the International Crimi-

nal Police Organization (Interpol).

Article 19

The State Party where the alleged offender is prosecuted shall, in accordance
with its domestic law or applicable procedures, communicate the final outcome of
the proceedings to the Secretary-General of the United Nations, who shall transmit
the information to the other States Parties.

Article 20

The States Parties shall carry out their obligations under this Convention in a
manner consistent with the principles of sovereign equality and territorial integrity
of States and that of non-intervention in the domestic affairs of other States.

Article 21

Nothing in this Convention shall affect other rights, obligations and responsi-
bilities of States and individuals under international law, in particular the purposes
of the Charter of the United Nations, international humanitarian law and other rel-
evant conventions.
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Article 22

Nothing in this Convention entitles a State Party to undertake in the territory of
another State Party the exercise of jurisdiction or performance of functions which
are exclusively reserved for the authorities of that other State Party by its domestic
law.

Article 23

1. The annex may be amended by the addition of relevant treaties:

(a) That are open to the participation of all States;

(b) That have entered into force;

(c) That have been ratified, accepted, approved or acceded to by at least
twenty-two States Parties to the present Convention.

2. After the entry into force of this Convention, any State Party may propose
such an amendment. Any proposal for an amendment shall be communicated to
the depositary in written form. The depositary shall notify proposals that meet the
requirements of paragraph 1 to all States Parties and seek their views on whether the
proposed amendment should be adopted.

3. The proposed amendment shall be deemed adopted unless one third of the
States Parties object to it by a written notification not later than 180 days after its
circulation.

4. The adopted amendment to the annex shall enter into force 30 days after
the deposit of the twenty-second instrument of ratification, acceptance or approval
of such amendment for all those States Parties that have deposited such an instru-
ment. For each State Party ratifying, accepting or approving the amendment after
the deposit of the twenty-second instrument, the amendment shall enter into force
on the thirtieth day after deposit by such State Party of its instrument of ratification,
acceptance or approval.

Article 24

1. Any dispute between two or more States Parties concerning the interpreta-
tion or application of this Convention which cannot be settled through negotiation
within a reasonable time shall, at the request of one of them, be submitted to arbitra-
tion. If, within six months from the date of the request for arbitration, the parties are
unable to agree on the organization of the arbitration, any one of those parties may
refer the dispute to the International Court of Justice, by application, in conformity
with the Statute of the Court.

2. Each State may at the time of signature, ratification, acceptance or ap-
proval of this Convention or accession thereto declare that it does not consider itself
bound by paragraph 1. The other States Parties shall not be bound by paragraph 1
with respect to any State Party which has made such a reservation.

3. Any State which has made a reservation in accordance with paragraph 2
may at any time withdraw that reservation by notification to the Secretary-General
of die United Nations.

Article 25

1. This Convention shall be open for signature by all States from 10 January
2000 to 31 December 2001 at United Nations Headquarters in New York.
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2. This Convention is subject to ratification, acceptance or approval. The
instruments of ratification, acceptance or approval shall be deposited with the
Secretary-General of the United Nations.

3. This Convention shall be open to accession by any State. The instruments
of accession shall be deposited with the Secretary-General of the United Nations.

Article 26

1. This Convention shall enter into force on the thirtieth day following the
date of the deposit of the twenty-second instrument of ratification, acceptance, ap-
proval or accession with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the Conven-
tion after the deposit of the twenty-second instrument of ratification, acceptance,
approval or accession, the Convention shall enter into force on the thirtieth day
after deposit by such State of its instrument of ratification, acceptance, approval or
accession.

Article 27

1. Any State Party may denounce this Convention by written notification to
the Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which notifi-
cation is received by the Secretary-General of the United Nations.

Article 28

The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations who shall send certified copies thereof to
all States.

In witness whereof, the undersigned, being duly authorized thereto by their re-
spective Governments, have signed this Convention, opened for signature at United
Nations Headquarters in New York on 10 January 2000.

ANNEX

1. Convention for the Suppression of Unlawful Seizure of Aircraft, done at The Hague on 16
December 1970.

2. Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,
done at Montreal on 23 September 1971.

3. Convention on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents, adopted by the General Assembly of the United
Nations on 14 December 1973.

4. International Convention against the Taking of Hostages, adopted by the General Assem-
bly of the United Nations on 17 December 1979.

5. Convention on the Physical Protection of Nuclear Material, adopted at Vienna on 3 March
1980.

6. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving Interna-
tional Civil Aviation, supplementary to the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, done at Montreal on 24 February 1988.

7. Convention for the Suppression of Unlawful Acts against the Safety of Maritime Naviga-
tion, done at Rome on 10 March 1988.
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Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms lo-
cated on the Continental Shelf, done at Rome on 10 March 1988.

International Convention for the Suppression of Terrorist Bombings, adopted by the Gen-
eral Assembly of the United Nations on 15 December 1997.

B. Treaties concerning international law concluded under the auspices
of intergovernmental organizations related to the United Nations

1. INTERNATIONAL LABOUR ORGANIZATION

International Labour Organization Convention concerning the Prohibition
and Immediate Elimination of the Worst Forms of Child Labour.5 Done
at Geneva on 17 June 19996

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International
Labour Office, and having met in its 87th session on 1 June 1999, and

Considering the need to adopt new instruments for the prohibition and elimina-
tion of the worst forms of child labour, as the main priority for national and inter-
national action, including international cooperation and assistance, to complement
the Convention and Recommendation concerning Minimum Age for Admission to
Employment, 1973, which remain fundamental instruments on child labour, and

Considering that the effective elimination of the worst forms of child labour
requires immediate and comprehensive action, taking into account the importance
of free basic education and the need to remove the children concerned from all such
work and to provide for their rehabilitation and social integration while addressing
the needs of their families, and

Recalling the resolution concerning the elimination of child labour adopted by
the International Labour Conference at its 83rd session in 1996, and

Recognizing that child labour is to a great extent caused by poverty and that the
long-term solution lies in sustained economic growth leading to social progress, in
particular poverty alleviation and universal education, and

Recalling the Convention on the Rights of the Child adopted by the United
Nations General Assembly on 20 November 1989, and

Recalling the ILO Declaration on Fundamental Principles and Rights at Work
and its Follow-up, adopted by the International Labour Conference at its 86th ses-
sion in 1998, and

Recalling that some of the worst forms of child labour are covered by other
international instruments, in particular the Forced Labour Convention, 1930, and the
United Nations Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery, 1956, and

Having decided upon the adoption of certain proposals with regard to child
labour, which is the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international
Convention;
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Adopts this seventeenth day of June of the year one thousand nine hundred and
ninety-nine the following Convention, which may be cited as the Worst Forms of
Child Labour Convention, 1999.

Article 1

Each Member which ratifies this Convention shall take immediate and effec-
tive measures to secure the prohibition and elimination of the worst forms of child
labour as a matter of urgency.

Article 2

For the purposes of this Convention, the term "child" shall apply to all persons
under the age of 18.

Article 3

For the purposes of this Convention, the term "the worst forms of child labour"
comprises:

(a) All forms of slavery or practices similar to slavery, such as the sale and
trafficking of children, debt bondage and serfdom and forced or compulsory labour,
including forced or compulsory recruitment of children for use in armed conflict;

(b) The use, procuring or offering of a child for prostitution, for the produc-
tion of pornography or for pornographic performances;

(c) The use, procuring or offering of a child for illicit activities, in particular
for the production and trafficking of drugs as defined in the relevant international
treaties;

id) Work which, by its nature or the circumstances in which it is carried out,
is likely to harm the health, safety or morals of children.

Article 4

1. The types of work referred to under article 3 (d) shall be determined by
national laws or regulations or by the competent authority, after consultation with
the organizations of employers and workers concerned, taking into consideration
relevant international standards, in particular paragraphs 3 and 4 of the Worst Forms
of Child Labour Convention, 1999.

2. The competent authority, after consultation with the organizations of em-
ployers and workers concerned, shall identify where the types of work so deter-
mined exist.

3. The list of the types of work determined under paragraph 1 of this article
shall be periodically examined and revised as necessary, in consultation with the
organizations of employers and workers concerned.

Article 5

Each Member shall, after consultation with employers' and workers' organiza-
tions, establish or designate appropriate mechanisms to monitor the implementation
of the provisions giving effect to this Convention.

Article 6

1. Each Member shall design and implement programmes of action to elimi-
nate as a priority the worst forms of child labour.
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2. Such programmes of action shall be designed and implemented in consul-
tation with relevant government institutions and employers' and workers' organiza-
tions, taking into consideration the views of other concerned groups as appropriate.

Article 7

1. Each Member shall take all necessary measures to ensure the effective
implementation and enforcement of the provisions giving effect to this Convention,
including the provision and application of penal sanctions or, as appropriate, other
sanctions.

2. Each Member shall, taking into account the importance of education in
eliminating child labour, take effective and time-bound measures to: . . •

(a) Prevent the engagement of children in the worst forms of child labour;

(¿>) Provide the necessary and appropriate direct assistance for the removal of
children from the worst forms of child labour and for their rehabilitation and social
integration;

(c) Ensure access to free basic education and, wherever possible and appro-
priate, vocational training, for all children removed from the worst forms of child
labour;

(d) Identify and reach out to children at special risk; and

(e) Take account of the special situation of girls.

3. Each Member shall designate the competent authority responsible for the
implementation of the provisions giving effect to this Convention.

Article 8

Members shall take appropriate steps to assist one another in giving effect
to the provisions of this Convention through enhanced international cooperation
and/or assistance, including support for social and economic development, poverty
eradication programmes and universal education.

Article 9

The formal ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.

Article 10

1. This Convention shall be binding only upon those Members of the Inter-
national Labour Organization whose ratifications have been registered with the
Director-General of the International Labour Office.

2. It shall come into force 12 months after the date on which the ratifications
of two Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member 12
months after the date on which its ratification has been registered.

Article 11

1. A Member which has ratified this Convention may denounce it after the
expiration often years from the date on which the Convention first comes into force,
by an act communicated to the Director-General of the International Labour Office
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for registration. Such denunciation shall not take effect until one year after the date
on which it is registered.

2. Each Member which has ratified this Convention and which does not,
within the year following the expiration of the period often years mentioned in the
preceding paragraph, exercise the right of denunciation provided for in this article,
will be bound for another period of ten years and, thereafter, may denounce this
Convention at the expiration of each period of ten years under the terms provided
for in this article.

Article 12

1. The Director-General of the International Labour Office shall notify all
Members of the International Labour Organization of the registration of all ratifica-
tions, and acts of denunciation communicated by Members of the organization.

2. When notifying the Members of the organization of the registration of the
second ratification, the Director-General shall draw the attention of the Members of
the organization to the date upon which the Convention shall come into force.

Article 13

The Director-General of the International Labour Office shall communicate
to the Secretary-General of the United Nations, for registration in accordance with
Article 102 of the Charter of the United Nations, full particulars of all ratifications
and acts of denunciation registered by the Director-General in accordance with the
provisions of the preceding articles.

Article 14

At such times as it may consider necessary, the Governing Body of the Interna-
tional Labour Office shall present to the General Conference a report on the working
of this Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Article 15

1. Should the Conference adopt a new Convention revising this Convention
in whole or in part, then, unless the hew Convention otherwise provides:

(a) The ratification by a member of the new revising Convention shall ipso
jure involve the immediate denunciation of this Convention, notwithstanding the
provisions of article 11 above, if and when the new revising Convention shall have
come into force;

(6) As from the date when the new revising Convention comes into force, this
Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and
content for those Members which have ratified it but have not ratified the revising
Convention.

Article 16

The English and French versions of the text of this Convention are equally
authoritative.
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2. UNITED NATIONS EDUCATIONAL, SCIENTIFIC
AND CULTURAL ORGANIZATION

Second Protocol to The Hague Convention of 1954 for the Protection
of Cultural Property in the Event of Armed Conflict.7 Done at The
Hague on 26 March 1999

The Parties,

Conscious of the need to improve the protection of cultural property in the
event of armed conflict and to establish an enhanced system of protection for specifi-
cally designated cultural property;

Reaffirming the importance of the provisions of the Convention for the Protec-
tion of Cultural Property in the Event of Armed Conflict, done at The Hague oh 14
May 1954, and emphasizing the necessity to supplement these provisions through
measures to reinforce their implementation;

Desiring to provide the High Contracting Parties to the Convention with a
means of being more closely involved in the protection of cultural property in the
event of armed conflict by establishing appropriate procedures therefor;

Considering that the rules governing the protection of cultural property in the
event of armed conflict should reflect developments in international law;

Affirming that the rules of customary international law will continue to govern
questions not regulated by the provisions of this Protocol,

Have agreed as follows:

CHAPTER 1. INTRODUCTION

Article 1

DEFINITIONS

For the purposes of this Protocol:
(a) "Party" means a State Party to this Protocol;

(b) "cultural property" means cultural property as defined in article 1 of the
Convention;

(c) "Convention" means the Convention for the Protection of Cultural Prop-
erty in the Event of Armed Conflict, done at The Hague on 14 May 1954;

(d) "High Contracting Party" means a State Party to the Convention;

(e) "enhanced protection" means the system of enhanced protection estab-
lished by articles 10 and 11;

(f) "military objective" means an object which by its nature, location, pur-
pose or use makes an effective contribution to military action and whose total or
partial destruction, capture or neutralization, in the circumstances ruling at the time,
offers a definite military advantage;

(g) "illicit" means under compulsion or otherwise in violation of the applica-
ble rules of the domestic law of the occupied territory or of international law;

(//) "List" means the International List of Cultural Property under Enhanced
Protection established in accordance with article 27, subparagraph 1 (b);
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(0 "Director-General" means the Director-General of UNESCO;

(/) "UNESCO" means the United Nations Educational, Scientific and Cul-
tural Organization;

(k) "First Protocol" means the Protocol for the Protection of Cultural Prop-
erty in the Event of Armed Conflict done at The Hague on 14 May 1954.

Article 2

RELATION TO THE CONVENTION

This Protocol supplements the Convention in relations between the Parties.

Article 3

SCOPE OF APPLICATION

1. In addition to the provisions which shall apply in time of peace, this Pro-
tocol shall apply in situations referred to in article 18, paragraphs 1 and 2, of the
Convention and in article 22, paragraph 1.

2. When one of the parties to an armed conflict is not bound by this Protocol,
the Parties to this Protocol shall remain bound by it in their mutual relations. They
shall furthermore be bound by this Protocol in relation to a State party to the conflict
which is not bound by it, if the latter accepts the provisions of this Protocol and so
long as it applies them.

Article 4

RELATIONSHIP BETWEEN CHAPTER 3 AND OTHER PROVISIONS
OF THE CONVENTION AND THIS PROTOCOL

The application of the provisions of Chapter 3 of this Protocol is without preju-
dice to:

(a) The application of the provisions of Chapter I of the Convention and of
Chapter 2 of this Protocol;

(¿>) The application of the provisions of Chapter II of the Convention save
that, as between Parties to this Protocol or as between a Party and a State which
accepts and applies this Protocol inaccordance with article 3, paragraph^, where
cultural property has been granted both special protection and enhanced protection,
only the provisions of enhanced protection shall apply.

CHAPTER 2. GENERAL PROVISIONS REGARDING PROTECTION

Article 5

SAFEGUARDING OF CULTURAL PROPERTY

Preparatory measures taken in time of peace for the safeguarding of cultural
property against the foreseeable effects of an armed conflict pursuant to article 3
of the Convention shall include, as appropriate, the preparation of inventories, the
planning of emergency measures for protection against fire or structural collapse,
the preparation for the removal of movable cultural property or the provision for
adequate in situ protection of such property, and the designation of competent au-
thorities responsible for the safeguarding of cultural property.
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Article 6

RESPECT FOR CULTURAL PROPERTY

With the goal of ensuring respect for cultural property in accordance with arti-
cle 4 of the Convention:

(a) A waiver on the basis of imperative military necessity pursuant to article
4, paragraph 2, of the Convention may only be invoked to direct an act of hostility
against cultural property when and for as long as:

(i) That cultural property has, by its function, been made into a military
objective; and

(ii) There is no feasible alternative available to obtain a similar military ad-
vantage to that offered by directing an act of hostility against that objec-
tive;

(6) A waiver on the basis of imperative military necessity pursuant to article
4, paragraph 2, of the Convention may only be invoked to use cultural property for
purposes which are likely to expose it to destruction or damage when and for as
long as no choice is possible between such use of the cultural property and another
feasible method for obtaining a similar military advantage;

(c) The decision to invoke imperative military necessity shall only be taken
by an officer commanding a force the equivalent of a battalion in size or larger, or a
force smaller in size where circumstances do not permit otherwise;

(d) In case of an attack based on a decision taken in accordance with sub-
paragraph (a), an effective advance warning shall be given whenever circumstances
permit.

Article 7

PRECAUTIONS IN ATTACK

Without prejudice to other precautions required by international humanitarian
law in the conduct of military operations, each party to the conflict shall:

(a) Do everything feasible to verify that the objectives to be attacked are not
cultural property protected under article 4 of the Convention; •

(¿>) Take all feasible precautions in the choice of means and methods of at-
tack with a view to avoiding, and in any event to minimizing, incidental damage to
cultural property protected under article 4 of the Convention;

(c) Refrain from deciding to launch any attack which may be expected to
cause incidental damage to cultural property protected under article 4 of the Con-
vention which would be excessive in relation to the concrete and direct military
advantage anticipated; and

(d) Cancel or suspend an attack if it becomes apparent:

(i) That the objective is cultural property protected under article 4 of the
Convention;

(ii) That the attack may be expected to cause incidental damage to cultural
property protected under article 4 of the Convention which would be
excessive in relation to the concrete and direct military advantage antici-
pated.
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Article 8

PRECAUTIONS AGAINST THE EFFECTS OF HOSTILITIES

The parties to the conflict shall, to the maximum extent feasible:
(a) Remove movable cultural property from the vicinity of military objec-

tives or provide for adequate in situ protection;
(¿0 Avoid locating military objectives near cultural property.

Article 9

PROTECTION OF CULTURAL PROPERTY IN OCCUPIED TERRITORY

1. Without prejudice to the provisions of articles 4 and 5 of the Convention,
a Party in occupation of the whole or part of the territory of another Party shall pro-
hibit and prevent, in relation to the occupied territory:

(a) Any illicit export, other removal or transfer of ownership of cultural prop-
erty;

(b) Any archaeological excavation, save where this is strictly required to
safeguard, record or preserve cultural property;

(c) Any alteration to, or change of use of, cultural property which is intended
to conceal or destroy cultural, historical or scientific evidence.

2. Any archaeological excavation of, alteration to or change of use of cultural
property in occupied territory shall, unless circumstances do not permit, be carried
out in close cooperation with the competent national authorities of the occupied
territory.

CHAPTER 3. ENHANCED PROTECTION

Article 10

ENHANCED PROTECTION

Cultural property may be placed under enhanced protection provided that it
meets the following three conditions:

(a) It is cultural heritage of the greatest importance for humanity;
(¿>) It is protected by adequate domestic legal and administrative measures

recognizing its exceptional cultural and historic value and ensuring the highest level
of protection;

(c) It is not used for military purposes or to shield military sites and a dec-
laration has been made by the Party which has control over the cultural property,
confirming that it will not be so used.

Article 11

THE GRANTING OF ENHANCED PROTECTION

1. Each Party should submit to the Committee a list of cultural property for
which it intends to request the granting of enhanced protection.

2. The Party which has jurisdiction or control over the cultural property may
request that it be included in the list to be established in accordance with article 27,
paragraph 1 (b). This request shall include all necessary information related to the
criteria mentioned in article 10. The Committee may invite a Party to request that
cultural property be included in the List.
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3. Other Parties, the International Committee of the Blue Shield and other
non-governmental organizations with relevant expertise may recommend specific
cultural property to the Committee. In such cases, the Committee may decide to
invite a Party to request inclusion of that cultural property in the List.

4. Neither the request for inclusion of cultural property situated in a territory,
sovereignty or jurisdiction over which is claimed by more than one State, nor its
inclusion, shall in any way prejudice the rights of the parties to the dispute.

5. Upon receipt of a request for inclusion in the List, the Committee shall
inform all Parties of the request. Parties may submit representations regarding such
a request to the Committee within sixty days. These representations shall be made
only on the basis of the criteria mentioned in article 10. They shall be specific and
related to facts. The Committee shall consider the representations, providing the
Party requesting inclusion with a reasonable opportunity to respond before taking
the decision. When such representations are before the Committee, decisions for
inclusion in the List shall be taken, notwithstanding article 26, by a majority of four
fifths of its members present and voting.

6. In deciding upon a request, the Committee should ask the advice of gov-
ernmental and non-governmental organizations, as well as of individual experts.

7. A decision to grant or deny enhanced protection may only be made on the
basis of the criteria mentioned in article 10.

8. In exceptional cases, when the Committee has concluded that the Party
requesting inclusion of cultural property in the List cannot fulfil the criteria of article
10, subparagraph (¿>), the Committee may decide to grant enhanced protection, pro-
vided that the requesting Party submits a request for international assistance under
article 32.

9. Upon the outbreak of hostilities, a party to the conflict may request, on
an emergency basis, enhanced protection of cultural property under its jurisdiction
or control by communicating this request to the Committee. The Committee shall
transmit this request immediately to all parties to the conflict. In such cases the
Committee will consider representations from the Parties concerned on an expe-
dited basis. The decision to grant provisional enhanced protection shall be taken as
soon as possible and, notwithstanding article 26, by a majority of four fifths of its
members present and voting. Provisional enhanced protection may be granted by
the Committee pending the outcome of the regular procedure for the granting of
enhanced protection, provided that the provisions of article 10, subparagraphs (a)
and (c), are met.

10. Enhanced protection shall be granted to cultural property by the Commit-
tee from the moment of its entry in the List.

11. The Director-General shall, without delay, send to the Secretary-General
of the United Nations and to all Parties notification of any decision of the Committee
to include cultural property on the List.

Article 12

IMMUNITY OF CULTURAL PROPERTY UNDER ENHANCED PROTECTION

The parties to a conflict shall ensure the immunity of cultural property under
enhanced protection by refraining from making such property the object of attack
or from any use of the property or its immediate surroundings in support of military
action.
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Article 13

LOSS OF ENHANCED PROTECTION

1. Cultural property under enhanced protection shall only lose such protec-
tion:

(a) If such protection is suspended or cancelled in accordance with article
14; or

(b) If, and for as long as, the property has, by its use, become a military
objective.

2. In the circumstances of paragraph 1 (b), such property may only be the
object of attack if:

(a) The attack is the only feasible means of terminating the use of the prop-
erty referred to in paragraph 1 (6);

(b) All feasible precautions are taken in the choice of means and methods of
attack, with a view to terminating such use and avoiding, or in any event minimiz-
ing, damage to the cultural property;

(c) Unless circumstances do not permit, due to requirements of immediate
self-defence:

(i) The attack is ordered at the highest operational level of command;
(ii) Effective advance warning is issued to the opposing forces requiring the

termination of the use referred to in paragraph 1 (b); and
(iii) Reasonable time is given to the opposing forces to redress the situation.

Article 14

SUSPENSION AND CANCELLATION OF ENHANCED PROTECTION

1. Where cultural property no longer meets any one of the criteria in article
10 of this Protocol, the Committee may suspend its enhanced protection status or
cancel that status by removing that cultural property from the List.

2. In the case of a serious violation of article 12 in relation to cultural prop-
erty under enhanced protection arising from its use in support of military action, the
Committee may suspend its enhanced protection status. Where such violations are
continuous, the Committee may exceptionally cancel the enhanced protection status
by removing the cultural property from the List.

3. The Director-General shall, without delay, send to the Secretary-General
of the United Nations and to all Parties to this Protocol notification of any decision
of the Committee to suspend or cancel the enhanced protection of cultural prop-
erty.

4. Before taking such a decision, the Committee shall afford an opportunity
to the Parties to make their views known.

CHAPTER 4. CRIMINAL RESPONSIBILITY AND JURISDICTION

Article 15

SERIOUS VIOLATIONS OF THIS PROTOCOL

• 1. Any person commits an offence within the meaning of this Protocol if that
person intentionally and in violation of the Convention or this Protocol commits any
of the following acts:

(a) Making cultural property under enhanced protection the object of attack;
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(¿>) Using cultural property under enhanced protection or its immediate sur-
roundings in support of military action;

(c) Extensive destruction or appropriation of cultural property protected un-
der the Convention and this Protocol;

(d) Making cultural property protected under the Convention and this Proto-
col the object of attack;

(e) Theft, pillage or misappropriation of, or acts of vandalism directed against
cultural property protected under the Convention.

2. Each Party shall adopt such measures as may be necessary to establish as
criminal offences under its domestic law the offences set forth in this article and to
make such offences punishable by appropriate penalties. When doing so, Parties
shall comply with general principles of law and international law, including the
rules extending individual criminal responsibility to persons other than those who
directly commit the act.

Article 16

JURISDICTION

1. Without prejudice to paragraph 2, each Party shall take the necessary leg-
islative measures to establish its jurisdiction over offences set forth in article 15 in
the following cases:

(a) When such an offence is committed in the territory of that State;

(b) When the alleged offender is a national of that State;
(c) In the case of offences set forth in article 15, paragraphs 1 (a) to (c), when

the alleged offender is present in its territory.
2. With respect to the exercise of jurisdiction and without prejudice to article

28 of the Convention:
(a) This Protocol does not preclude the incurring of individual criminal re-

sponsibility or the exercise of jurisdiction under national and international law that
may be applicable, or affect the exercise of jurisdiction under customary interna-
tional law;

(¿>) Except in so far as a State which is not Party to this Protocol may accept
and apply its provisions in accordance with article 3, paragraph 2, members of the
armed forces and nationals of a State which is not Party to this Protocol, except for
those nationals serving in the armed forces of a State which is a Party to this Pro-
tocol, do not incur individual criminal responsibility by virtue of this Protocol, nor
does this Protocol impose an obligation to establish jurisdiction over such persons
or to extradite them.

Article 17

PROSECUTION

1. The Party in whose territory the alleged offender of an offence set forth in
article 15, paragraph 1 (a) to (c), is found to be present shall, if it does not extradite
that person, submit, without exception whatsoever and without undue delay, the
case to its competent authorities, for the purpose of prosecution, through proceed-
ings in accordance with its domestic law or with, if applicable, the relevant rules of
international law.

2. Without prejudice to, if applicable, the relevant rules of international law,
any person regarding whom proceedings are being carried out in connection with
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the Convention or this Protocol shall be guaranteed fair treatment and a fair trial in
accordance with domestic law and international law at all stages of the proceedings,
and in no cases shall be provided guarantees less favourable to such person than
those provided by international law.

Article 18

EXTRADITION

1. The offences set forth in article 15, paragraph 1 (a) to (c), shall be deemed
to be included as extraditable offences in any extradition treaty existing between
any of the Parties before the entry into force of this Protocol. Parties undertake
to include such offences in every extradition treaty to be subsequently concluded
between them.

2. When a Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another Party with which it has no
extradition treaty, the requested Party may, at its option, consider the present Proto-
col as the legal basis for extradition in respect of offences as set forth in article 15,
paragraph 1 (a) to (c).

3. Parties which do not make extradition conditional on the existence of a
treaty shall recognize the offences set forth in article 15, paragraph 1 (a) to (c), as
extraditable offences between them, subject to the conditions provided by the law
of the requested Party.

4. If necessary, offences set forth in article 15, paragraph 1 (a) to (c) shall
be treated, for the purposes of extradition between Parties, as if they had been com-
mitted not only in the place in which they occurred but also in the territory of the Par-
ties that have established jurisdiction in accordance with article 16, paragraph 1.

Article 19

MUTUAL LEGAL ASSISTANCE

1. Parties shall afford one another the greatest measure of assistance in con-
nection with investigations or criminal or extradition proceedings brought in respect
of the offences set forth in article. 15, including assistance in obtaining evidence at
their disposal necessary for the proceedings.

2. Parties shall carry out their obligations under paragraph 1 in conformity
with any treaties or other arrangements on mutual legal assistance that may exist
between them. In the absence of such treaties or arrangements, Parties shall afford
one another assistance in accordance with their domestic law.

Article 20

GROUNDS FOR REFUSAL

1. For the purpose of extradition, offences set forth in article 15, paragraphs 1
(a) to (c), and for the purpose of mutual legal assistance, offences set forth in article
15 shall not be regarded as political offences nor as offences connected with politi-
cal offences nor as offences inspired by political motives. Accordingly, a request for
extradition or for mutual legal assistance based on such offences may not be refused
on the sole ground that it concerns a political offence or an offence connected with
a political offence or an offence inspired by political motives.

2. Nothing in this Protocol shall be interpreted as imposing an obligation to
extradite or to afford mutual legal assistance if the requested Party has substantial
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grounds for believing that the request for extradition for offences set forth in article
15, paragraph 1 (a) to (c), or for mutual legal assistance with respect to offences set
forth in article 15 has been made for the purpose of prosecuting or punishing a per-
son on account of that person's race, religion, nationality, ethnic origin or political
opinion or that compliance with the request would cause prejudice to that person's
position for any of these reasons.

Article 21

MEASURES REGARDING OTHER VIOLATIONS

Without prejudice to article 28 of the Convention, each Party shall adopt such
legislative, administrative or disciplinary measures as may be necessary to suppress
the following acts when committed intentionally:

(a) Any use of cultural property in violation of the Convention or this Pro-
tocol;

(b) Any illicit export, other removal or transfer of ownership of cultural prop-
erty from occupied territory in violation of the Convention or this Protocol.

CHAPTER 5. THE PROTECTION OF CULTURAL PROPERTY IN ARMED
CONFLICTS NOT OF AN INTERNATIONAL CHARACTER

Article 22

ARMED CONFLICTS NOT OF AN INTERNATIONAL CHARACTER

1. This Protocol shall apply in the event of an armed conflict not of an inter-
national character, occurring within the territory of one of the Parties.

2. This Protocol shall not apply to situations of internal disturbances and ten-
sions, such as riots, isolated and sporadic acts of violence and other acts of a similar
nature.

3. Nothing in this Protocol shall be invoked for the purpose of affecting the
sovereignty of a State or the responsibility of the Government, by all legitimate
means, to maintain or re-establish law and order in the State or to defend the national
unity and territorial integrity of the State.

4. Nothing in this Protocol shall prejudice the primary jurisdiction of a Party
in whose territory an armed conflict not of an international character occurs over the
violations set forth in article 15.

5. Nothing in this Protocol shall be invoked as a justification for intervening,
directly or indirectly, for any reason whatever, in the armed conflict or in the internal
or external affairs of the Party in the territory of which that conflict occurs.

6. The application of this Protocol to the situation referred to in paragraph 1
shall not affect the legal status of the parties to the conflict.

7. UNESCO may offer its services to the parties to the conflict.

CHAPTER 6. INSTITUTIONAL ISSUES

Article 23

MEETING OF THE PARTIES

1. The Meeting of the Parties shall be convened at the same time as the Gen-
eral Conference of UNESCO, and in coordination with the Meeting of the High
Contracting Parties, if such a meeting has been called by the Director-General.

311



2. The Meeting of the Parties shall adopt its rules of procedure.
3. The Meeting of the Parties shall have the following functions:
(a) To elect the members of the Committee, in accordance with article 24,

paragraph 1;
(¿») To endorse the Guidelines developed by the Committee in accordance

with article 27, subparagraph 1 (a);
(c) To provide guidelines for, and to supervise the use of the Fund by the

Committee;
(d) To consider the report submitted by the Committee in accordance with

article 27, paragraph 1 (d);
(e) To discuss any problem related to the application of this Protocol, and to

make recommendations, as appropriate.
4. At the request of at least one fifth of the Parties, the Director-General shall

convene an Extraordinary Meeting of the Parties.

Article 24

COMMITTEE FOR THE PROTECTION OF CULTURAL PROPERTY
IN THE EVENT OF ARMED CONFLICT

1. The Committee for the Protection of Cultural Property in the Event of
Armed Conflict is hereby established. It shall be composed of twelve Parties which
shall be elected by the Meeting of the Parties.

2. The Committee shall meet once a year in ordinary session and in extraor-
dinary sessions whenever it deems necessary.

3. In determining membership of the Committee, Parties shall seek to ensure
an equitable representation of the different regions and cultures of the world.

4. Parties members of the Committee shall choose as their representatives
persons qualified in the fields of cultural heritage, defence or international law, and
they shall endeavour, in consultation with one another, to ensure that the Committee
as a whole contains adequate expertise in all these fields.

Article 25

TERM OF OFFICE

1. A Party shall be elected to the Committee for four years and shall be eligi-
ble for immediate re-election only once.

2. Notwithstanding the provisions of paragraph 1, the term of office of half
of the members chosen at the time of the first election shall cease at the end of the
first ordinary session of the Meeting of the Parties following that at which they were
elected. These members shall be chosen by lot by the President of this Meeting after
the first election.

Article 26

RULES OF PROCEDURE

. 1. The Committee shall adopt its rules of procedure.

2. A majority of the members shall constitute a quorum. Decisions of the
Committee shall be taken by a majority of two thirds of its members voting.
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3. Members shall not participate in the voting on any decisions relating to
cultural property affected by an armed conflict to which they are parties.

Article 27

FUNCTIONS

1. The Committee shall have the following functions:
(a) To develop Guidelines for the implementation of this Protocol;
(¿>) To grant, suspend or cancel enhanced protection for cultural property and

to establish, maintain and promote the List of Cultural Property under Enhanced
Protection;

(c) To monitor and supervise the implementation of this Protocol and pro-
mote the identification of cultural property under enhanced protection;

(d) To consider and comment on reports of the Parties, to seek clarifications
as required, and prepare its own report on the implementation of this Protocol for
the Meeting of the Parties;

(e) To receive and consider requests for international assistance under ar-
ticle 32;

(/) To determine the use of the Fund;
(g) To perform any other function which may be assigned to it by the Meet-

ing of the Parties.
2. The functions of the Committee shall be performed in cooperation with

the Director-General.
3. The Committee shall cooperate with international and national govern-

mental and non-governmental organizations having objectives similar to those of
the Convention, its First Protocol and this Protocol. To assist in the implementation
of its functions, the Committee may invite to its meetings, in an advisory capacity,
eminent professional organizations such as those which have formal relations with
UNESCO, including the International Committee of the Blue Shield (ICBS) and its
constituent bodies. Representatives of the International Centre for the Study of the
Preservation and Restoration of Cultural Property (Rome Centre) (ICCROM) and of
the International Committee of the Red Cross (ICRC) may also be invited to attend
in an advisory capacity.

Article 28

SECRETARIAT

The Committee shall be assisted by the Secretariat of UNESCO which shall
prepare the Committee's documentation and the agenda for its meeting and shall
have the responsibility for the implementation of its decisions.

Article 29

THE FUND FOR THE PROTECTION OF CULTURAL PROPERTY
IN THE EVENT OF ARMED CONFLICT

1. A Fund is hereby established for the following purposes:

(a) To provide financial or other assistance in support of preparatory or other
measures to be taken in peacetime in accordance with, inter alia, article 5, article 10,
subparagraph (6), and article 30; and
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(b) To provide financial or other assistance in relation to emergency, pro-
visional or other measures to be taken in order to protect cultural property during
periods of armed conflict or of immediate recovery after the end of hostilities in
accordance with, inter alia, article 8, subparagraph (a).

2. The Fund shall constitute a trust fund, in conformity with the provisions of
the financial regulations of UNESCO.

3. Disbursements from the Fund shall be used only for such purposes as the
Committee shall decide in accordance with the guidelines as defined in article 23,
paragraph 3 (c). The Committee may accept contributions to be used only for a cer-
tain programme or project, provided that the Committee shall have decided on the
implementation of such programme or project.

4. The resources of the Fund shall consist of:
(a) Voluntary contributions made by the Parties;
(b) Contributions, gifts or bequests made by:
(i) Other States;

(ii) UNESCO or other organizations of the United Nations system;
(iii) Other intergovernmental or non-governmental organizations; and
(iv) Public or private bodies or individuals;
(c) Any interest accruing on the Fund;
(d) Funds raised by collections and receipts from events organized for the

benefit of the Fund; and
(e) All other resources authorized by the guidelines applicable to the Fund.

CHAPTER 7. DISSEMINATION OF INFORMATION AND
INTERNATIONAL ASSISTANCE

Article 30

DISSEMINATION

1. The Parties shall endeavour by appropriate means, and in particular by
educational and information programmes, to strengthen appreciation and respect for
cultural property by their entire population.

2. The Parties shall disseminate this Protocol as widely as possible, both in
time of peace and in time of armed conflict.

3. Any military or civilian authorities who, in time of armed conflict, as-
sume responsibilities with respect to the application of this Protocol shall be fully
acquainted with the text thereof. To this end the Parties shall, as appropriate:

(a) Incorporate guidelines and instructions on the protection of cultural prop-
erty in their military regulations;

(b) Develop and implement, in cooperation with UNESCO and relevant gov-
ernmental and non-governmental organizations, peacetime training and educational
programmes;

(c) Communicate to one another, through the Director-General, information
on the laws, administrative provisions and measures taken under subparagraphs (a)
and (¿0;

(d) Communicate to one another, as soon as possible, through the Director-
General, the laws and administrative provisions which they may adopt to ensure the
application of this Protocol.
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Article 31

INTERNATIONAL COOPERATION

In situations of serious violations of this Protocol, the Parties undertake to act,
jointly through the Committee, or individually, in cooperation with UNESCO and
the United Nations and in conformity with the Charter of the United Nations.

Article 32

INTERNATIONAL ASSISTANCE

1. A Party may request from the Committee international assistance for cul-
tural property under enhanced protection as well as assistance with respect to the
preparation, development or implementation of the laws, administrative provisions
and measures referred to in article 10.

2. A party to the conflict which is not a Party to this Protocol but which ac-
cepts and applies provisions in accordance with article 3, paragraph 2, may request
appropriate international assistance from the Committee.

3. The Committee shall adopt rules for the submission of requests for interna-
tional assistance and shall define the forms the international assistance may take.

4. Parties are encouraged to give technical assistance of all kinds, through the
Committee, to those Parties or parties to the conflict who request it.

Article 33

ASSISTANCE OF UNESCO

1. A Party may call upon UNESCO for technical assistance in organizing
the protection of its cultural property, such as preparatory action to safeguard cul-
tural property, preventive and organizational measures for emergency situations and
compilation of national inventories of cultural property, or in connection with any
other problem arising out of the application of this Protocol. UNESCO shall accord
such assistance within the limits fixed by its programme and by its resources.

2. Parties are encouraged to provide technical assistance at the bilateral or
multilateral level.

3. UNESCO is authorized to make, on its own initiative, proposals on these
matters to the Parties.

CHAPTER 8. EXECUTION OF THIS PROTOCOL

Article 34

PROTECTING POWERS

This Protocol shall be applied with the cooperation of the Protecting Powers
responsible for safeguarding the interests of the parties to the conflict.

Article 35

CONCILIATION PROCEDURE

1. The Protecting Powers shall lend their good offices in all cases where they
may deem it useful in the interests of cultural property, particularly if there is dis-
agreement between the parties to the conflict as to the application or interpretation
of the provisions of this Protocol.
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2. For this purpose, each of the Protecting Powers may, either at the invitation
of one Party, of the Director-General, or on its own initiative, propose to the parties
to the conflict a meeting of their representatives, and in particular of the authorities
responsible for the protection of cultural property, if considered appropriate, on the
territory of a State not party to the conflict. The parties to the conflict shall be bound
to give effect to the proposals for meeting made to them. The Protecting Powers
shall propose for approval by the parties to the conflict a person belonging to a State
not party to the conflict or a person presented by the Director-General, which person
shall be invited to take part in such a meeting in the capacity of Chairman.

Article 36

CONCILIATION IN ABSENCE OF PROTECTING POWERS

1. In a conflict where no Protecting Powers are appointed, the Director-
General may lend good offices or act by any other form of conciliation or mediation,
with a view to settling the disagreement.

2. At the invitation of one Party or of the Director-General, the Chairman
of the Committee may propose to the parties to the conflict a meeting of their rep-
resentatives, and in particular of the authorities responsible for the protection of
cultural property, if considered appropriate, on the territory of a State not party to
the conflict.

Article 37

TRANSLATIONS AND REPORTS

1. The Parties shall translate this Protocol into their official languages and
shall communicate these official translations to the Director-General.

2. The Parties shall submit to the Committee, every four years, a report on the
implementation of this Protocol.

Article 38

STATE RESPONSIBILITY

No provision in this Protocol relating to individual criminal responsibility shall
affect the responsibility of States under international law, including the duty to pro-
vide reparation.

CHAPTER 9. FINAL CLAUSES

Article 39

LANGUAGES

This Protocol is drawn up in Arabic, Chinese, English, French, Russian and
Spanish, the six texts being equally authentic.

Article 40

SIGNATURE

This Protocol shall bear the date of 26 March 1999. It shall be opened for
signature by all High Contracting Parties at The Hague from 17 May 1999 until
31 December 1999.
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Article 41

RATIFICATION, ACCEPTANCE OR APPROVAL

1. This Protocol shall be subject to ratification, acceptance or approval by
High Contracting Parties which have signed this Protocol, in accordance with their
respective constitutional procedures.

2. The instruments of ratification, acceptance or approval shall be deposited
with the Director-General.

Article 42

ACCESSION

1. This Protocol shall be open for accession by other High Contracting Par-
ties from 1 January 2000.

2. Accession shall be effected by the deposit of an instrument of accession
with the Director-General.

Article 43

ENTRY INTO FORCE

1. This Protocol shall enter into force three months after twenty instruments
of ratification, acceptance, approval or accession have been deposited.

2. Thereafter, it shall enter into force, for each Party, three months after the
deposit of its instrument of ratification, acceptance, approval or accession.

Article 44

ENTRY INTO FORCE IN SITUATIONS OF ARMED CONFLICT

The situations referred to in articles 18 and 19 of the Convention shall give
immediate effect to ratifications, acceptances or approvals of or accession to this
Protocol deposited by the parties to the conflict either before or after the beginning
of hostilities or occupation. In such cases, the Director-General shall transmit the
communications referred to in article 46 by the speediest method.

Article 45

DENUNCIATION

1. Each Party may denounce this Protocol.
2. The denunciation shall be notified by an instrument in writing, deposited

with the Director-General.
3. The denunciation shall take effect one year after the receipt of the instru-

ment of denunciation. However, if, on the expiry of this period, the denouncing
Party is involved in an armed conflict, the denunciation shall not take effect until
the end of hostilities, or until the operations of repatriating cultural property are
completed, whichever is the later.

Article 46

NOTIFICATIONS

The Director-General shall inform all High Contracting Parties, as well as the
United Nations, of the deposit of all the instruments of ratification, acceptance, ap-
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proval or accession provided for in articles 41 and 42 and of denunciations provided
for article 45.

Article 47

REGISTRATION WITH THE UNITED NATIONS

In conformity with Article 102 of the Charter of the United Nations, this Pro-
tocol shall be registered with the Secretariat of the United Nations at the request of
the Director-General.

In faith whereof the undersigned, duly authorized, have signed the present Pro-
tocol.

DONE at The Hague, this twenty-sixth day of March 1999, in a single copy
which shall be deposited in the archives of the UNESCO, and certified true copies
of which shall be delivered to all the High Contracting Parties.

3. INTERNATIONAL CIVIL AVIATION ORGANIZATION

Convention for the Unification of Certain Rules for International
Carriage by Air.8 Done at Montreal on 28 May 1999

The States Parties to this Convention,
Recognizing the significant contribution of the Convention for the Unifica-

tion of Certain Rules relating to International Carriage by Air signed in Warsaw
on 12 October 1929, hereinafter referred to as the "Warsaw Convention", and other
related instruments to the harmonization of private international air law,

Recognizing the need to modernize and consolidate the Warsaw Convention
and related instruments,

Recognizing the importance of ensuring protection of the interests of consum-
ers in international carriage by air and the need for equitable compensation based on
the principle of restitution,

Reaffirming the desirability of an orderly development of international air
transport operations and the smooth flow of passengers, baggage and cargo in ac-
cordance with the principles and objectives of the Convention on International Civil
Aviation, done at Chicago on 7 December 1944,

Convinced that collective State action for further harmonization and codifica-
tion of certain rules governing international carriage by air through a new Conven-
tion is the most adequate means of achieving an equitable balance of interests,

Have agreed as follows:

CHAPTER I. GENERAL PROVISIONS

Article 1

SCOPE OF APPLICATION

1. This Convention applies to all international carriage of persons, baggage
or cargo performed by aircraft for reward. It applies equally to gratuitous carriage
by aircraft performed by an air transport undertaking.
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2. For the purposes of this Convention, the expression "international car-
riage" means any carriage in which, according to the agreement between the parties,
the place of departure and the place of destination, whether or not there be a break
in the carriage or a trans-shipment, are situated either within the territories of two
States Parties, or within the territory of a single State Party if there is an agreed stop-
ping place within the territory of another State, even if that State is not a State Party.
Carriage between two points within the territory of a single State Party without an
agreed stopping place within the territory of another State is not international car-
riage for the purposes of this Convention.

3. Carriage to be performed by several successive carriers is deemed, for the
purposes of this Convention, to be one undivided carriage if it has been regarded by
the parties as a single operation, whether it had been agreed upon under the form
of a single contract or of a series of contracts, and it does not lose its international
character merely because one contract or a series of contracts is to be performed
entirely within the territory of the same State.

4. This Convention applies also to carriage as set out in chapter V, subject to
the terms contained therein.

Article 2

CARRIAGE PERFORMED BY STATE AND CARRIAGE OF POSTAL ITEMS

1. This Convention applies to carriage performed by the State or by legally con-
stituted public bodies provided it falls within the conditions laid down in article 1.

2. In the carriage of postal items, the carrier shall be liable only to the rele-
vant postal administration in accordance with the rules applicable to the relationship
between the carriers and the postal administrations.

3. Except as provided in paragraph 2 of this article, the provisions of this
Convention shall not apply to the carriage of postal items.

CHAPTER II. DOCUMENTATION AND DUTIES OF THE PARTIES
RELATING TO THE CARRIAGE OF PASSENGERS, BAGGAGE AND CARGO

Article 3

PASSENGERS AND BAGGAGE

1. In respect of carriage of passengers, an individual or collective document
of carriage shall be delivered containing:

(a) An indication of the places of departure and destination;

(6) If the places of departure and destination are within the territory of a
single State Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place.

2. Any other means which preserves the information indicated in paragraph 1
may be substituted for the delivery of the document referred to in that paragraph.
If any such other means is used, the carrier shall offer to deliver to the passenger a
written statement of the information so preserved.

3. The carrier shall deliver to the passenger a baggage identification tag for
each piece of checked baggage.
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4. The passenger shall be given written notice to the effect that where this
Convention is applicable it governs and may limit the liability of carriers in respect
of death or injury and for destruction or loss of, or damage to, baggage, and for
delay.

5. Non-compliance with the provisions of the foregoing paragraphs shall not
affect the existence or the validity of the contract of carriage, which shall, nonethe-
less, be subject to the rules of this Convention including those relating to limitation
of liability.

Article 4

CARGO

1. In respect of the carriage of cargo, an air waybill shall be delivered.

2. Any other means which preserves a record of the carriage to be performed
may be substituted for the delivery of an air waybill. If such other means are used,
the carrier shall, if so requested by the consignor, deliver to the consignor a cargo
receipt permitting identification of the consignment and access to the information
contained in the record preserved by such other means.

Article 5

CONTENTS OF AIR WAYBILL OR CARGO RECEIPT

The air waybill or the cargo receipt shall include:

(a) An indication of the places of departure and destination;

(¿>) If the places of departure and destination are within the territory of a
single State Party, one or more agreed stopping places being within the territory of
another State, an indication of at least one such stopping place; and

(c) An indication of the weight of the consignment.

Article 6

DOCUMENT RELATING TO THE NATURE OF THE CARGO

The consignor may be required, if necessary, to meet the formalities of cus-
toms, police and similar public authorities to deliver a document indicating the na-
ture of the cargo. This provision creates for the carrier no duty, obligation or liability
resulting therefrom.

Article 7

DESCRIPTION OF AIR WAYBILL

1. The air waybill shall be made out by the consignor in three original parts.
2. The first part shall be marked "for the carrier"; it shall be signed by the

consignor. The second part shall be marked "for the consignee"; it shall be signed
by the consignor and by the carrier. The third part shall be signed by the carrier who
shall hand it to the consignor after the cargo has been accepted.

3. The signature of the carrier and that of the consignor may be printed or
stamped.

4. If, at the request of the consignor, the carrier makes out the air waybill, the
carrier shall be deemed, subject to proof to the contrary, to have done so on behalf
of the consignor.
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Article 8

DOCUMENTATION FOR MULTIPLE PACKAGES

When there is more than one package:

(a) The carrier of cargo has the right to require the consignor to make out
separate air waybills;

(¿») The consignor has the right to require the carrier to deliver separate cargo
receipts when the other means referred to in paragraph 2 of article 4 are used.

Article 9

NON-COMPLIANCE WITH DOCUMENTARY REQUIREMENTS

Non-compliance with the provisions of articles 4 to 8 shall not affect the exist-
ence or the validity of the contract of carriage, which shall, nonetheless, be subject
to the rules of this Convention including those relating to limitation of liability.

Article 10

RESPONSIBILITY FOR PARTICULARS OF DOCUMENTATION

1. The consignor is responsible for the correctness of the particulars and
statements relating to the cargo inserted by it or on its behalf in the air waybill or
furnished by it or on its behalf to the carrier for insertion in the cargo receipt or for
insertion in the record preserved by the other means referred to in paragraph 2 of
article 4. The foregoing shall also apply where the person acting on behalf of the
consignor is also the agent of the carrier.

2. The consignor shall indemnify the carrier against all damage suffered by
it, or by any other person to whom the carrier is liable, by reason of the irregularity,
incorrectness or incompleteness of the particulars and statements furnished by the
consignor or on its behalf.

3. Subject to the provisions of paragraphs 1 and 2 of this article, the carrier
shall indemnify the consignor against all damage suffered by it, or by any other
person to whom the consignor is liable, by reason of the irregularity, incorrectness
or incompleteness of the particulars and statements inserted by the carrier or on its
behalf in the cargo receipt or in the record preserved by the other means referred to
in paragraph 2 of article 4.

Article 11

EVIDENTIARY VALUE OF DOCUMENTATION

1. The air waybill or the cargo receipt is prima facie evidence of the conclu-
sion of the contract, of the acceptance of the cargo and of the conditions of carriage
mentioned therein.

2. Any statements in the air waybill or the cargo receipt relating to the weight,
dimensions and packing of the cargo, as well as those relating to the number of
packages, are prima facie evidence of the facts stated; those relating to the quantity,
volume and condition of the cargo do not constitute evidence against the carrier
except so far as they both have been, and are stated in the air waybill or the cargo
receipt to have been, checked by it in the presence of the consignor, or relate to the
apparent condition of the cargo.

321



Article 12

RIGHT OF DISPOSITION OF CARGO

1. Subject to its liability to carry out all its obligations under the contract
of carriage, the consignor has the right to dispose of the cargo by withdrawing
it at the airport of departure or destination, or by stopping it in the course of the
journey on any landing, or by calling for it to be delivered at the place of destina-
tion or in the course of the journey to a person other than the consignee originally
designated, or by requiring it to be returned to the airport of departure. The con-
signor must not exercise this right of disposition in such a way as to prejudice the
carrier or other consignors and must reimburse any expenses occasioned by the
exercise of this right.

2. If it is impossible to carry out the instructions of the consignor, the carrier
must so inform the consignor forthwith.

3. If the carrier carries out the instructions of the consignor for the disposi-
tion of the cargo without requiring the production of the part of the air waybill or
the cargo receipt delivered to the latter, the carrier will be liable, without prejudice
to its right of recovery from the consignor, for any damage which may be caused
thereby to any person who is lawfully in possession of that part of the air waybill or
the cargo receipt.

4. The right conferred on the consignor ceases at the moment when that of the
consignee begins in accordance with article 13. Nevertheless, if the consignee de-
clines to accept the cargo, or cannot be communicated with, the consignor resumes
its right of disposition.

Article 13

DELIVERY OF THE CARGO

1. Except when the consignor has exercised its right under article 12, the
consignee is entitled, on arrival of the cargo at the place of destination, to require the
carrier to deliver the cargo to it, on payment of the charges due and on complying
with the conditions of carriage.

2. Unless it is otherwise agreed, it is the duty of the carrier to give notice to
the consignee as soon as the cargo arrives.

3. If the carrier admits the loss of the cargo, or if the cargo has not arrived
at the expiration of seven days after the date on which it ought to have arrived, the
consignee is entitled to enforce against the carrier the rights which flow from the
contract of carriage.

Article 14

ENFORCEMENT OF THE RIGHTS OF CONSIGNOR
AND CONSIGNEE

The consignor and the consignee can respectively enforce all the rights given
to them by articles 12 and 13, each in its own name, whether it is acting in its own
interest or in the interest of another, provided that it carries out the obligations im-
posed by the contract of carriage.
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Article 15

RELATIONS OF CONSIGNOR AND CONSIGNEE OR MUTUAL RELATIONS

OF THIRD PARTIES

1. Articles 12, 13 and 14 do not affect either the relations of the consignor
and the consignee with each other or the mutual relations of third parties whose
rights are derived either from the consignor or from the consignee.

2. The provisions of articles 12, 13 and 14 can only be varied by express
provision in the air waybill or the cargo receipt.

Article 16

FORMALITIES OF CUSTOMS, POLICE OR OTHER
PUBLIC AUTHORITIES

1. The consignor must furnish such information and such documents as are
necessary to meet the formalities of customs, police and any other public authori-
ties before the cargo can be delivered to the consignee. The consignor is liable to
the carrier for any damage occasioned by the absence, insufficiency or irregularity
of any such information or documents, unless the damage is due to the fault of the
carrier, its servants or agents.

2. The carrier is under no obligation to enquire into the correctness or suf-
ficiency of such information or documents.

CHAPTER III. LIABILITY OF THE CARRIER AND EXTENT
OF COMPENSATION FOR DAMAGE

Article 17

DEATH AND INJURY OF PASSENGERS—DAMAGE TO BAGGAGE

1. The carrier is liable for damage sustained in case of death or bodily injury
of a passenger upon condition only that the accident which caused the death or
injury took place on board the aircraft or in the course of any of the operations of
embarking or disembarking.

2. The carrier is liable for damage sustained in case of destruction or loss of,
or of damage to, checked baggage upon condition only that the event which caused
the destruction, loss or damage took place on board the aircraft or during any period
within which the checked baggage was in the charge of the carrier. However, the
carrier is not liable if and to the extent that the damage resulted from the inherent
defect, quality or vice of the baggage. In the case of unchecked baggage, including
personal items, the carrier is liable if the damage resulted from its fault or that of its
servants or agents.

3. If the carrier admits the loss of the checked baggage, or if the checked
baggage has not arrived at the expiration of twenty-one days after the date on which
it ought to have arrived, the passenger is entitled to enforce against the carrier the
rights which flow from the contract of carriage.

4. Unless otherwise specified, in this Convention, the term "baggage" means
both checked baggage and unchecked baggage.
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Article 18

DAMAGE TO CARGO

1. The carrier is liable for damage sustained in the event of the destruction,
or loss of, or damage to, cargo upon condition only that the event which caused the
damage so sustained took place during the carriage by air.

2. However, the carrier is not liable if and to the extent it proves that the
destruction, or loss of, or damage to, the cargo resulted from one or more of the
following:

(a) Inherent defect, quality or vice of that cargo;

(b) Defective packing of that cargo performed by a person other than the car-
rier or its servants or agents;

(c) An act of war or an armed conflict;

(d) An act of public authority carried out in connection with the entry, exit
or transit of the cargo.

3. The carriage by air within the meaning of paragraph 1 of this article com-
prises the period during which the cargo is in the charge of the carrier.

4. The period of the carriage by air does not extend to any carriage by land,
by sea or by inland waterway performed outside an airport. If, however, such car-
riage takes place in the performance of a contract for carriage by air, for the purpose
of loading, delivery or trans-shipment, any damage is presumed, subject to proof to
the contrary, to have been the result of an event which took place during the carriage
by air. If a carrier, without the consent of the consignor, substitutes carriage by an-
other mode of transport for the whole or part of a carriage intended by the agreement
between the parties to be carriage by air, such carriage by another mode of transport
is deemed to be within the period of carriage by air.

Article 19

DELAY

The carrier is liable for damage occasioned by delay in the carriage by air of
passengers, baggage or cargo. Nevertheless, the carrier shall not be liable for dam-
age occasioned by delay if it proves that it and its servants and agents took all meas-
ures that could reasonably be required to avoid the damage or that it was impossible
for it or them to take such measures.

Article 20

EXONERATION

If the carrier proves that the damage was caused or contributed to by the negli-
gence or other wrongful act or omission of the person claiming compensation, or the
person from whom he or she derives his or her rights, the carrier shall be wholly or
partly exonerated from its liability to the claimant to the extent that such negligence
or wrongful act or omission caused or contributed to the damage. When, by reason
of death or injury of a passenger, compensation is claimed by a person other than the
passenger, the carrier shall likewise be wholly or partly exonerated from its liability
to the extent that it proves that the damage was caused or contributed to by the neg-
ligence or other wrongful act or omission of that passenger. This article applies to all
the liability provisions in this Convention, including paragraph 1 of article 21.
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Article 21

COMPENSATION IN CASE OF DEATH OR INJURY OF PASSENGERS

1. For damages arising under paragraph 1 ofarticle 17 not exceeding 100,000
Special Drawing Rights for each passenger, the carrier shall not be able to exclude
or limit its liability.

2. The carrier shall not be liable for damages arising under paragraph 1 of
article 17 to the extent that they exceed for each passenger 100,000 Special Drawing
Rights if the carrier proves that:

(a) Such damage was not due to the negligence or other wrongful act or omis-
sion of the carrier or its servants or agents; or

(b) Such damage was solely due to the negligence or other wrongful act or
omission of a third party.

Article 22

LIMITS OF LIABILITY IN RELATION TO DELAY, BAGGAGE AND CARGO

1. In the case of damage caused by delay as specified in article 19 in the car-
riage of persons, the liability of the carrier for each passenger is limited to 4,150
Special Drawing Rights.

2. In the carriage of baggage, the liability of the carrier in the case of destruc-
tion, loss, damage or delay is limited to 1,000 Special Drawing Rights for each pas-
senger unless the passenger has made, at the time when the checked baggage was
handed over to the carrier, a special declaration of interest in delivery at destination
and has paid a supplementary sum if the case so requires. In that case the carrier will
be liable to pay a sum not exceeding the declared sum, unless it proves that the sum
is greater than the passenger's actual interest in delivery at destination.

3. In the carriage of cargo, the liability of the carrier in the case of destruc-
tion, loss, damage or delay is limited to a sum of 17 Special Drawing Rights per
kilogram, unless the consignor has made, at the time when the package was handed
over to the carrier, a special declaration of interest in delivery at destination and has
paid a supplementary sum if the case so requires. In that case the carrier will be li-
able to pay a sum not exceeding the declared sum, unless it proves that the sum is
greater than the consignor's actual interest in delivery at destination.

4. In the case of destruction, loss, damage or delay of part of the cargo, or of
any object contained therein, the weight to be taken into consideration in determin-
ing the amount to which the carrier's liability is limited shall be only the total weight
of the package or packages concerned. Nevertheless, when the destruction, loss,
damage or delay of a part of the cargo, or of an object contained therein, affects the
value of other packages covered by the same air waybill, or the same receipt or, if
they were not issued, by the same record preserved by the other means referred to in
paragraph 2 of article 4, the total weight of such package or packages shall also be
taken into consideration in determining the limit of liability.

5. The foregoing provisions of paragraphs 1 and 2 of this article shall not
apply if it is proved that the damage resulted from an act or omission of the car-
rier, its servants or agents, done with intent to cause damage or recklessly and with
knowledge that damage would probably result; provided that, in the case of such act
or omission of a servant or agent, it is also proved that such servant or agent was
acting within the scope of its employment.
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6. The limits prescribed in article 21 and in this article shall not prevent the
court from awarding, in accordance with its own law, in addition, the whole or part
of the court costs and of the other expenses of the litigation incurred by the plain-
tiff, including interest. The foregoing provision shall not apply if the amount of the
damages awarded, excluding court costs and other expenses of the litigation, does
not exceed the sum which the carrier has offered in writing to the plaintiff within a
period of six months from the date of the occurrence causing the damage, or before
the commencement of the action, if that is later.

Article 23

CONVERSION OF MONETARY UNITS

1. The sums mentioned in terms of Special Drawing Right in this Convention
shall be deemed to refer to the Special Drawing Right as defined by the International
Monetary Fund. Conversion of the sums into national currencies shall, in case of
judicial proceedings, be made according to the value of such currencies in terms of
the Special Drawing Right at the date of the judgement The value of a national cur-
rency, in terms of the Special Drawing Right, of a State Party which is a member of
the International Monetary Fund, shall be calculated in accordance with the method
of valuation applied by the International Monetary Fund, in effect at the date of the
judgement, for its operations and transactions. The value of a national currency, in
terms of the Special Drawing Right, of a State Party which is not a member of the
International Monetary Fund, shall be calculated in a manner determined by that
State.

2. Nevertheless, those States which are not members of the International
Monetary Fund and whose law does not permit the application of the provisions of
paragraph 1 of this article may, at the time of ratification or accession or at any time
thereafter, declare that the limit of liability of the carrier prescribed in article 21 is
fixed at a sum of 1,500,000 monetary units per passenger in judicial proceedings in
their territories; 62,500 monetary units per passenger with respect to paragraph 1 of
article 22; 15,000 monetary units per passenger with respect to paragraph 2 of arti-
cle 22; and 250 monetary units per kilogram with respect to paragraph 3 of article
22. This monetary unit corresponds to sixty-five and a half milligrams of gold of
millesimal fineness nine hundred. These sums may be converted into the national
currency concerned in round figures. The conversion of these sums into national
currency shall be made according to the law of the State concerned.

3. The calculation mentioned in the last sentence of paragraph 1 of this article
and the conversion method mentioned in paragraph 2 of this article shall be made in
such manner as to express in the national currency of the State Party as far as possi-
ble the same real value for the amounts in articles 21 and 22 as would result from the
application of the first three sentences of paragraph 1 of this article. States Parties
shall communicate to the depositary the manner of calculation pursuant to paragraph
1 of this article, or the result of the conversion in paragraph 2 of this article as the
case may be, when depositing an instrument of ratification, acceptance, approval of
or accession to this Convention and whenever there is a change in either.

Article 24

REVIEW OF LIMITS

1. Without prejudice to the provisions of article 25 of this Convention and
subject to paragraph 2 below, the limits of liability prescribed in articles 21,22 and
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23 shall be reviewed by the depositary at five-year intervals, the first such review
to take place at the end of the fifth year following the date of entry into force of this
Convention, or if the Convention does not enter into force within five years of the
date it is first open for signature, within the first year of its entry into force, by refer-
ence to an inflation factor which corresponds to the accumulated rate of inflation
since the previous revision or in the first instance since the date of entry into force
of the Convention. The measure of the rate of inflation to be used in determining
the inflation factor shall be the weighted average of the annual rates of increase or
decrease in the consumer price indices of the States whose currencies comprise the
Special Drawing Right mentioned in paragraph 1 of article 23.

2. If the review referred to in the preceding paragraph concludes that the
inflation factor has exceeded 10 per cent, the depositary shall notify States Parties
of a revision of the limits of liability. Any such revision shall become effective six
months after its notification to the States Parties. If within three months after its
notification to the States Parties a majority of the States Parties register their disap-
proval, the revision shall not become effective and the depositary shall refer the
matter to a meeting of the States Parties. The depositary shall immediately notify all
States Parties of the coming into force of any revision.

3. Notwithstanding paragraph 1 of this article, the procedure referred to in
paragraph 2 of this article shall be applied at any time provided that one third of the
States Parties express a desire to that effect and upon condition that the inflation fac-
tor referred to in paragraph 1 has exceeded 30 per cent since the previous revision
or since the date of entry into force of this Convention if there has been no previous
revision. Subsequent reviews using the procedure described in paragraph 1 of this
article will take place at five-year intervals starting at the end of the fifth year fol-
lowing the date of the reviews under the present paragraph.

Article 25

STIPULATION ON LIMITS

A carrier may stipulate that the contract of carriage shall be subject to higher
limits of liability than those provided for in this Convention or to no limits of li-
ability whatsoever.

Article 26

INVALIDITY OF CONTRACTUAL PROVISIONS

Any provision tending to relieve the carrier of liability or to fix a lower limit
than that which is laid down in this Convention shall be null and void, but the nullity
of any such provision does not involve the nullity of the whole contract, which shall
remain subject to the provisions of this Convention.

Article 27

FREEDOM TO CONTRACT

Nothing contained in this Convention shall prevent the carrier from refusing to
enter into any contract of carriage, from waiving any defences available under the
Convention, or from laying down conditions which do not conflict with the provi-
sions of this Convention.
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Article 28

ADVANCE PAYMENTS

In the case of aircraft accidents resulting in death or injury of passengers, the
carrier shall, if required by its national law, make advance payments without delay
to a natural person or persons who are entitled to claim compensation in order to
meet the immediate economic needs of such persons. Such advance payments shall
not constitute a recognition of liability and may be offset against any amounts sub-
sequently paid as damages by the carrier.

Article 29

BASIS OF CLAIMS

In the carriage of passengers, baggage and cargo, any action for damages, how-
ever founded, whether under this Convention or in contract or in tort or otherwise,
can only be brought subject to the conditions and such limits of liability as are set
out in this Convention without prejudice to the question as to who are the persons
who have the right to bring suit and what are their respective rights. In any such
action, punitive, exemplary or any other non-compensatory damages shall not be
recoverable.

Article 30

SERVANTS, AGENTS—AGGREGATION OF CLAIMS

1. If an action is brought against a servant or agent of the carrier arising out
of damage to which the Convention relates, such servant or agent, if they prove that
they acted within the scope of their employment, shall be entitled to avail them-
selves of the conditions and limits of liability which the carrier itself is entitled to
invoke under this Convention.

2. The aggregate of the amounts recoverable from the carrier, its servants and
agents, in that case, shall not exceed the said limits.

3. Save in respect of the carriage of cargo, the provisions of paragraphs 1 and
2 of this article shall not apply if it is proved that the damage resulted from an act or
omission of the servant or agent done with intent to cause damage or recklessly and
with knowledge that damage would probably result.

Article 31

TIMELY NOTICE OF COMPLAINTS

1. Receipt by the person entitled to delivery of checked baggage or cargo
without complaint is prima facie evidence that the same has been delivered in good
condition and in accordance with the document of carriage or with the record pre-
served by the other means referred to in paragraph 2 of article 3 and paragraph 2 of
article 4.

2. In the case of damage, the person entitled to delivery must complain to the
carrier forthwith after the discovery of the damage, and, at the latest, within seven
days from the date of receipt in the case of checked baggage and fourteen days from
the date of receipt in the case of cargo. In the case of delay, the complaint must be
made at the latest within twenty-one days from the date on which the baggage or
cargo has been placed at his or her disposal.
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3. Every complaint must be made in writing and given or dispatched within
the times aforesaid.

4. If no complaint is made within the times aforesaid, no action shall lie
against the carrier, save in the case of fraud on its part.

Article 32

DEATH OF PERSON LIABLE

In the case of the death of the person liable, an action for damages lies in ac-
cordance with the terms of this Convention against those legally representing his or
her estate.

Article 33

JURISDICTION

1. An action for damages must be brought, at the option of the plaintiff, in the
territory of one of the States Parties, either before the court of the domicile of the car-
rier or of its principal place of business, or where it has a place of business through.
which the contract has been made or before the court at the place of destination.

2. In respect of damage resulting from the death or injury of a passenger, an
action may be brought before one of the courts mentioned in paragraph 1 of this
article, or in the territory of a State Party in which at the time of the accident the
passenger has his or her principal and permanent residence and to or from which
the carrier operates services for the carriage of passengers by air, either on its own
aircraft or on another carrier's aircraft pursuant to a commercial agreement, and
in which that carrier conducts its business of carriage of passengers by air from
premises leased or owned by the carrier itself or by another carrier with which it has
a commercial agreement.

3. For the purposes of paragraph 2,

(a) "commercial agreement" means an agreement, other than an agency
agreement, made between carriers and relating to the provision of their joint services
for carriage of passengers by air;

(¿>) "principal and permanent residence" means the one fixed and permanent
abode of the passenger at the time of the accident. The nationality of the passenger
shall not be the determining factor in this regard.

4. Questions of procedure shall be governed by the law of the court seized
of the case.

Article 34

ARBITRATION

1. Subject to the provisions of this article, the parties to the contract of car-
riage for cargo may stipulate that any dispute relating to the liability of the carrier
under this Convention shall be settled by arbitration. Such agreement shall be in
writing.

2. The arbitration proceedings shall, at the option of the claimant, take place
within one of the jurisdictions referred to in article 33.

3. The arbitrator or arbitration tribunal shall apply the provisions of this Con-
vention.
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4. The provisions of paragraphs 2 and 3 of this article shall be deemed to be
part of every arbitration clause or agreement, and any term of such clause or agree-
ment which is inconsistent therewith shall be null and void.

Article 35

LIMITATION OF ACTIONS

1. The right to damages shall be extinguished if an action is not brought with-
in a period of two years, reckoned from the date of arrival at the destination, or from
the date on which the aircraft ought to have arrived, or from the date on which the
carriage stopped.

2. The method of calculating that period shall be determined by the law of the
court seized of the case.

Article 36

SUCCESSIVE CARRIAGE

1. In the case of carriage to be performed by various successive carriers and
falling within the definition set out in paragraph 3 of article 1, each carrier which ac-
cepts passengers, baggage or cargo is subject to the rules set out in this Convention
and is deemed to be one of the parties to the contract of carriage in so far as the con-
tract deals with that part of the carriage which is performed under its supervision.

2. In the case of carriage of this nature, the passenger or any person entitled
to compensation in respect of him or her can take action only against the carrier
which performed the carriage during which the accident or the delay occurred, save
in the case where, by express agreement, the first carrier has assumed liability for
the whole journey.

3. As regards baggage or cargo, the passenger or consignor will have a right
of action against the first carrier, and the passenger or consignee who is entitled to
delivery will have a right of action against the last carrier, and further, each may take
action against the carrier which performed the carriage during which the destruction,
loss, damage or delay took place. These carriers will be jointly and severally liable
to the passenger or to the consignor or consignee.

Article 37

RIGHT OF RECOURSE AGAINST THIRD PARTIES

Nothing in this Convention shall prejudice the question whether a person liable
for damage in accordance with its provisions has a right of recourse against any
other person.

CHAPTER IV. COMBINED CARRIAGE

Article 38

COMBINED CARRIAGE

1. In the case of combined carriage performed partly by air and partly by any
other mode of carriage, the provisions of this Convention shall, subject to paragraph
4 of article 18, apply only to the carriage by air, provided that the carriage by air falls
within the terms of article 1.
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2. Nothing in this Convention shall prevent the parties in the case of com-
bined carriage from inserting in the document of air carriage conditions relating
to other modes of carriage, provided that the provisions of this Convention are ob-
served as regards the carriage by air.

CHAPTER V. CARRIAGE BY AIR PERFORMED BY A PERSON
OTHER THAN THE CONTRACTING CARRIER

Article 39

CONTRACTING CARRIER—ACTUAL CARRIER

The provisions of this chapter apply when a person (hereinafter referred to as
"the contracting carrier") as a principal makes a contract of carriage governed by
this Convention with a passenger or consignor or with a person acting on behalf of
the passenger or consignor, and another person (hereinafter referred to as "the actual
carrier") performs, by virtue of authority from the contracting carrier, the whole or
part of the carriage, but is not with respect to such part a successive carrier within
the meaning of this Convention. Such authority shall be presumed in the absence of
proof to the contrary.

Article 40

RESPECTIVE LIABILITY OF CONTRACTING AND ACTUAL CARRIERS

If an actual carrier performs the whole or part of carriage which, according
to the contract referred to in article 39, is governed by this Convention, both the
contracting carrier and the actual carrier shall, except as otherwise provided in this
chapter, be subject to the rules of this Convention, the former for the whole of the
carriage contemplated in the contract, the latter solely for the carriage which it per-
forms.

Article 41

MUTUAL LIABILITY

1. The acts and omissions of the actual carrier and of its servants and agents
acting within the scope of their employment shall, in relation to the carriage per-
formed by the actual carrier, be deemed to be also those of the contracting carrier.

2. The acts and omissions of die contracting carrier and of its servants and
agents acting within the scope of their employment shall, in relation to the carriage
performed by the actual carrier, be deemed to be also those of the actual carrier.
Nevertheless, no such act or omission shall subject the actual carrier to liability
exceeding the amounts referred to in articles 21, 22, 23 and 24. Any special agree-
ment under which the contracting carrier assumes obligations not imposed by this
Convention or any waiver of rights or defences conferred by this Convention or any
special declaration of interest in delivery at destination contemplated in article 22
shall not affect the actual carrier unless agreed to by it.

Article 42

ADDRESSEE OF COMPLAINTS AND INSTRUCTIONS

Any complaint to be made or instruction to be given under this Convention to
the carrier shall have the same effect whether addressed to the contracting carrier or
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to the actual carrier. Nevertheless, instructions referred to in article 12 shall only be
effective if addressed to the contracting carrier.

Article 43

SERVANTS AND AGENTS

In relation to the carriage performed by the actual carrier, any servant or agent
of that carrier or of the contracting carrier shall, if they prove that they acted within
the scope of their employment, be entitled to avail themselves of the conditions and
limits of liability which are applicable under this Convention to the carrier whose
servant or agent they are, unless it is proved that they acted in a manner that prevents
the limits of liability from being invoked in accordance with this Convention.

Article 44

AGGREGATION OF DAMAGES

In relation to the carriage performed by the actual carrier, the aggregate of the
amounts recoverable from that carrier and the contracting carrier, and from their
servants and agents acting within the scope of their employment, shall not exceed
the highest amount which could be awarded against either the contracting carrier or
the actual carrier under this Convention, but none of the persons mentioned shall be
liable for a sum in excess of the limit applicable to that person.

Article 45

ADDRESSEE OF CLAIMS

In relation to the carriage performed by the actual carrier, an action for dam-
ages may be brought, at the option of the plaintiff, against that carrier or the con-
tracting carrier, or against both together or separately. If the action is brought against
only one of those carriers, that carrier shall have the right to require the other carrier
to be joined in the proceedings, the procedure and effects being governed by the law
of the court seized of the case.

Article 46

ADDITIONAL JURISDICTION

Any action for damages contemplated in article 45 must be brought, at the op-
tion of the plaintiff, in the territory of one of the States Parties, either before a court
in which an action may be brought against the contracting carrier, as provided in
article 33, or before the court having jurisdiction at the place where the actual carrier
has its domicile or its principal place of business.

Article 47

INVALIDITY OF CONTRACTUAL PROVISIONS

' Any contractual provision tending to relieve the contracting carrier or the ac-
tual carrier of liability under this chapter or to fix a lower limit than that which is
applicable according to this chapter shall be null and void, but the nullity of any
such provision does not involve the nullity of the whole contract, which shall remain
subject to the provisions of this chapter.
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Article 48

MUTUAL RELATIONS OF CONTRACTING AND ACTUAL CARRIERS

Except as provided in article 45, nothing in this chapter shall affect the rights
and obligations of the carriers between themselves, including any right of recourse
or indemnification.

CHAPTER VI. OTHER PROVISIONS

Article 49

MANDATORY APPLICATION

Any clause contained in the contract of carriage and all special agreements
entered into before the damage occurred by which the parties purport to infringe the
rules laid down by this Convention, whether by deciding the law to be applied, or by
altering the rules as to jurisdiction, shall be null and void.

Article 50

INSURANCE

States Parties shall require their carriers to maintain adequate insurance cov-
ering their liability under this Convention. A carrier may be required by the State
Party into which it operates to furnish evidence that it maintains adequate insurance
covering its liability under this Convention.

Article 51

CARRIAGE PERFORMED IN EXTRAORDINARY CIRCUMSTANCES

The provisions of articles 3 to 5, 7 and 8 relating to the documentation of
carriage shall not apply in the case of carriage performed in extraordinary circum-
stances outside the normal scope of a carrier's business.

Article 52

DEFINITION OF DAYS

The expression "days" when used in this Convention means calendar days, not
working days.

CHAPTER VII. FINAL CLAUSES

Article 53

SIGNATURE, RATIFICATION AND ENTRY INTO FORCE

1. This Convention shall be open for signature in Montreal on 28 May 1999
by States participating in the International Conference on Air Law held at Montreal
from 10 to 28 May 1999. After 28 May 1999, the Convention shall be open to all
States for signature at the headquarters of the International Civil Aviation Organ-
ization in Montreal until it enters into force in accordance with paragraph 6 of this
article.

2. This Convention shall similarly be open for signature by regional eco-
nomic integration organizations. For the purpose of this Convention, a "regional
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economic integration organization" means any organization which is constituted by
sovereign States of a given region which has competence in respect of certain mat-
ters governed by this Convention and has been duly authorized to sign and to ratify,
accept, approve or accede to this Convention. A reference to a "State Party" or
"States Parties" in this Convention, otherwise than in paragraph 2 of article 1, para-
graph 1 (b) of article 3, paragraph (b) of article 5, articles 23, 33, 46 and paragraph
(b) of article 57, applies equally to a regional economic integration organization.
For the purpose of article 24, the references to "a majority of the States Parties" and
"one third of the States Parties" shall not apply to a regional economic integration
organization.

3. This Convention shall be subject to ratification by States and by regional
economic integration organizations which have signed it.

4. Any State or regional economic integration organization which does not
sign this Convention may accept, approve or accede to it at any time.

5. Instruments of ratification, acceptance, approval or accession shall be de-
posited with the International Civil Aviation Organization, which is hereby desig-
nated the depositary.

6. This Convention shall enter into force on the sixtieth day following the
date of deposit of the thirtieth instrument of ratification, acceptance, approval or
accession with the depositary between the States which have deposited such in-
strument. An instrument deposited by a regional economic integration organization
shall not be counted for the purpose of this paragraph.

7. For other States and for other regional economic integration organizations,
this Convention shall take effect sixty days following the date of deposit of the in-
strument of ratification, acceptance, approval or accession.

8. The depositary shall promptly notify all signatories and States Parties of:

(a) Each signature of this Convention and date thereof;

(¿>) Each deposit of an instrument of ratification, acceptance, approval or ac-
cession and date thereof;

(c) The date of entry into force of'this Convention;

(d) The date of the coming into force of any revision of the limits of liability
established under this Convention;

(e) Any denunciation under article 54.

Article 54

DENUNCIATION

1. Any State Party may denounce this Convention by written notification to
the depositary.

2. Denunciation shall take effect one hundred and eighty days following the
date on which notification is received by the depositary.

Article 55

RELATIONSHIP WITH OTHER WARSAW CONVENTION INSTRUMENTS

This Convention shall prevail over any rules which apply to international car-
riage by air:
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1. between States Parties to this Convention by virtue of those States com-
monly being Party to

(a) the Convention for the Unification of Certain Rules relating to Interna-
tional Carriage by Air signed at Warsaw on 12 October 1929 (hereinafter called the
Warsaw Convention);

(b) the Protocol to amend the Convention for the Unification of Certain Rules
relating to International Carriage by Air signed at Warsaw on 12 October 1929,
done at The Hague on 28 September 1955 (hereinafter called the Hague Protocol);

(c) the Convention, Supplementary to the Warsaw Convention, for the Uni-
fication of Certain Rules relating to International Carriage by Air Performed by
a Person other than the Contracting Carrier, signed at Guadalajara, Mexico, on
18 September 1961 (hereinafter called the Guadalajara Convention);

(d) the Protocol to amend the Convention for the Unification of Certain Rules
relating to International Carriage by Air signed at Warsaw on 12 October 1929 as
amended by the Protocol done at The Hague on 28 September 1955, signed at Gua-
temala City on 8 March 1971 (hereinafter called the Guatemala City Protocol);

(e) Additional Protocols Nos. 1 to 3 and Montreal Protocol No. 4 to amend the
Warsaw Convention as amended by the Hague Protocol or the Warsaw Convention
as amended by both the Hague Protocol and the Guatemala City Protocol, signed at
Montreal on 25 September 1975 (hereinafter called the Montreal Protocols); or

2. within the territory of any single State Party to this Convention by virtue of
that State being party to one or more of the instruments referred to in subparagraphs
(a) to (e) above.

Article 56

STATES WITH MORE THAN ONE SYSTEM OF LAW

1. If a State has two or more territorial units in which different systems of
law are applicable in relation to matters dealt with in this Convention, it may at the
time of signature, ratification, acceptance, approval or accession declare that this
Convention shall extend to all its territorial units or only to one or more of them and
may modify this declaration by submitting another declaration at any time.

2. Any such declaration shall be notified to the depositary and shall state
expressly the territorial units to which the Convention applies.

3. In relation to a State Party which has made such a declaration:

(a) References in article 23 to "national currency" shall be construed as refer-
ring to the currency of the relevant territorial unit of that State; and

(b) The reference in article 28 to "national law" shall be construed as refer-
ring to the law of the relevant territorial unit of that State.

Article 57

RESERVATIONS

No reservation may be made to this Convention except that a State Party may
at any time declare by a notification addressed to the depositary that this Convention
shall not apply to:
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(a) International carriage by air performed and operated directly by that State
Party for non-commercial purposes in respect to its functions and duties as a sover-
eign State; and/or

(6) The carriage of persons, cargo and baggage for its military authorities on
aircraft registered in or leased by that State Party, the whole capacity of which has
been reserved by or on behalf of such authorities.

In witness whereof the undersigned Plenipotentiaries, having been duly author-
ized, have signed this Convention.

DONE at Montreal on the 28th day of May of the year one thousand nine hun-
dred and ninety-nine in the English, Arabic, Chinese, French, Russian and Spanish
languages, all texts being equally authentic. This Convention shall remain deposited
in the archives of the International Civil Aviation Organization, and certified copies
thereof shall be transmitted by the depositary to all States Parties to this Convention,
as well as to all States parties to the Warsaw Convention, the Hague Protocol, the
Guadalajara Convention, the Guatemala City Protocol and the Montreal Protocols.

NOTES

"Not yet in force.
2 General Assembly resolution 54/4, annex.
3 Came into force on 10 April 2002.
4 General Assembly resolution 54/109, annex.
5 Came into force on 19 November 2000.
6International Legal Materials, vol. 38 (1999), p. 1207.
7Not yet in force.
8 Not yet in force.
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Chapter V

DECISIONS OF ADMINISTRATIVE TRIBUNALS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANI-
ZATIONS

A. Decisions of the United Nations Administrative Tribunal2

1. JUDGEMENT NO. 914 (23 JULY I 999): GORDON AND PELANNE V.

THE SECRETARY-GENERAL OF THE UNITED NATIONS3

Failure to compensate sufficiently for the non-circulation of vacancy an-
nouncements—Waiver of a vacancy announcement in "an extraordinary emergency
situation "—Respondent has burden of proof of demonstrating that staff member
had received consideration for a post or promotion—Remedies for serious malad-
ministration—Staff rule 112.3

Because the two Applicants set forth the same pleas and raised identical issues,
namely, the filling of two D-l post in the Office of Human Resources Management
without first circulating vacancy announcements for the posts, the Tribunal ordered
the joinder of the cases.

The Applicants had maintained that the failure to circulate vacancy announce-
ments "violated their right to be considered fairly and objectively for the posts", and
that the decision violated the relevant provisions of Secretary-General's Bulletin
ST/SGB/267 of 15 November 1993 and administrative instruction ST/AI/390, also
of 15 November 1993, on placements and promotion.

The Respondent had conceded that proper procedures were not followed, but
argued that the reorganization of the Office required that the two D-l posts be filled
on an urgent basis, and that the Office could not afford a delay of four to six months
that would have resulted from announcing these two vacancies and following the
normal placement and promotion procedures.

The Joint Appeals Board (JAB) had found that the urgency alleged by the Re-
spondent was not of sufficient magnitude to overcome the need to issue a vacancy
announcement, and the Tribunal agreed. The Tribunal was satisfied that, under the
standard established in Judgement No. 362, Williamson (1986), no "extraordinary
emergency situation" existed that might have justified the suspension of proper pro-
cedures for promotion. Such situations, for example, might include peacekeeping
or natural disaster relief operations. The Tribunal was of the view that the Assist-
ant Secretary-General for Human Resources Management could have found other
ways of coping with the reorganization of his department, without having to breach
the procedures guaranteeing due process for the Applicants. If, as the Respondent
claimed, the allegedly "urgent" circumstances could be considered an "extraordi-
nary emergency situation", justifying a departure from the rules, such an excuse
could be invoked so frequently that the rules would seldom be followed. Such a
result would lead to a complete breakdown of the promotion system, would severely
affect career development and would lead to wholesale favouritism.
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The Tribunal, pointing out that the Respondent had the burden of proving that a
staff member received consideration for a post or promotion, was in agreement with
the JAB findings that the Respondent had failed to demonstrate that the Applicants
had been fully considered for promotion for the posts in question (cf. Judgement No.
447, Abbas (1989)).

The JAB had recommended, and the Secretary-General accepted, that the Ap-
plicants are awarded compensation of two months net base salary for the irregulari-
ties; however, the Tribunal was of the view that in the light of the serious breach
of procedures, the amount of compensation awarded was inadequate. The Tribunal
recalled that the Board's reason for limiting its recommendation of compensation
was there was no indication that the Applicants would have automatically been se-
lected for the posts had they been given full consideration, and found this argument
unpersuasive. In the Tribunal's view, as a result of the improper procedure imple-
mented by the Respondent, the Applicants had been automatically excluded from
any opportunity to compete for the posts. The Respondent's disregard of proper
procedures was detrimental to the Applicants' career development, and had caused
the frustration and mental anguish of not being considered for posts for which they
might have been qualified. Moreover, the Tribunal could not take lightly the viola-
tion of due process by the Respondent, particularly when ST/AI/390 (superseded in
1996 by ST/AI/413), had been enacted by the Respondent in order to prevent the
very practices to which he had resorted in the present case. The Tribunal found that
in the light of the extraordinary circumstances described above, the Applicants were
entitled to a larger amount of compensation than was recommended by the JAB and
accepted by the Respondent.

The Tribunal felt compelled to add that this was such a serious case of malad-
ministration that consideration should be given to invoking staff rule 112.3, which
provided:

"Financial responsibility

"Any staff member may be required to reimburse the United Nations ei-
ther partially or in full for any financial loss suffered by the United Nations as
a result of the staff member's negligence or of his or her having violated any
regulation, rule or administrative instruction."

Thus, the Secretary-General might decide that the officials who violated staff regu-
lations and administrative instructions should be held personally accountable for the
monetary damages occasioned by such violations, (cf. Judgements No. 358, Sherif
(1995), and No. 887, Ludvigsen (1998)). Invoking staff rule 112.3 would deter staff
from deliberately flouting the rules and prevent the Organization from having to pay
for the intentional violation of the rules by its officials.

For the foregoing reasons, the Tribunal ordered the Respondent to pay the Ap-
plicants each compensation in the amount of 18 months of base salary.

2. JUDGEMENT NO. 923 (29 JULY 1999): MOORE V. THE SECRETARY-
GENERAL OF THE UNITED NATIONS4

Separation from service—Material misstatement of fact on P. 11 form—Staff
regulation 9.1—Issue of a special advisory board to review termination decision—
Question of improper motive or prejudice—Effect of additional information requested
from staff member for deficient P. 11 form—Issue of proper recruitment process
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The Applicant entered the service of the United Nations on 15 January 1995,
on a two-year intermediate-term appointment under the 200 Series of the United
Nations Staff Rules, as Director, United Nations International Drug Control Pro-
gramme (UNDCP) country office, Myanmar, at the L-5 level. He was separated
from service on 16 June 1995, on the ground that he had misrepresented himself
during the recruitment process.

During the recruitment process, on 23 August 1994, the Applicant had sub-
mitted a P. 11 form, certifying that his statements therein were true, complete and
correct to the best of his knowledge and belief, and that he understood that any mis-
representation or any material omission made on the P. 11 form or other document
requested by the United Nations rendered a staff member of the Organization liable
to termination or dismissal.

In the box provided to give reasons for leaving the services of his prior em-
ployer, the World Health Organization (WHO), where he had worked from April
1984 to November 1992, he wrote "Develop own consultancy practice". However,
a reference check revealed that the Applicant's appointment had not been extended
at WHO and that the Applicant had filed an appeal over the matter. The UNDCP
offer was withdrawn, but subsequently reinstated after an explanation was given by
the Applicant, in a letter dated 27 November 1994.

On 1 February 1995, the International Labour Organization Administrative
Tribunal (ILOAT) rendered a judgement in the Applicant's case, finding in favour
of WHO, holding, among other things, that even if the more serious charges against
the Applicant had been based on hearsay, WHO had acted within its discretion in
not renewing the Applicant's contract. ILOAT noted that the Applicant had been
criticized in his annual performance reports, had more than once failed to follow the
WHO rules, and had made public statements at odds with WHO policy.

On 12 May 1995, the Personnel Officer informed the Applicant that he was
separated from service with immediate effect on the ground that the ILOAT judge-
ment had revealed that "the real reason you left WHO was the non-renewal of your
fixed-term appointment due to your performance record and WHO's assessment
on various grounds that you were unfit for international service". He also stated
that "according to the judgement you were aware of these facts at the time of your
separation from WHO". He further noted that had the Applicant completed the P.I 1
form correctly so that the circumstances surrounding his separation from WHO had
been known to the United Nations Office at Vienna (UNOV), the Applicant would
not have been recruited. Finally, he explained that the Applicant's non-disclosure of
those circumstances vitiated his employment contract and that, as a result, a valid
contract had never come into being. On 19 May 1995, however, the Applicant was
informed by Personnel Service, UNOV, that he would be placed on special leave
with full pay with effect from 13 May 1995 until his departure from Myanmar on 16
June 1995. The Applicant appealed his separation.

The Tribunal was satisfied that the Applicant's statement on his P. 11 form
that he had left WHO to develop his own consultancy practice was disingenuous
and grossly misleading and that it constituted a material misstatement of fact. The
Tribunal also was satisfied that the Applicant's excuse that the P.I 1 form had not
requested or allowed for the elaboration for leaving the WHO employment was
without merit. The Tribunal was further satisfied that the Applicant's November
letter of explanation to the Senior Personnel Officer, UNOV, was likewise disin-
genuous and lacking in candour. It had failed to set out the allegations that had been
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made against him and that were the subject matter of his application to ILOAT. Also
it had presented a misleading précis as to the recommendations of the Board of Ap-
peal insofar as the Applicant was concerned. For example, he stated that the Board
of Appeal had "found unanimously in his favour", which suggested that such finding
was on the merits. However, the Board had merely found that the decision not to
renew his contract was procedurally flawed, that the reasons which had been given
for such decision were unclear and that his unsuitability for international service had
not been substantiated. The letter also failed to address the allegations that had been
made against him and the content of the Board of Appeal's report. The Tribunal
fully appreciated that the Applicant had in the course of that letter expressed a reluc-
tance to go into the facts of his dispute with WHO, on the grounds of confidentiality.
However, the Tribunal was nonetheless satisfied that by the letter of 27 November
1994, the Applicant had presented his situation in a disingenuous manner and that
by. this letter he had not effectively "put to right" the grossly misleading picture
which had arisen by virtue of the manner in which he had completed the original
personal history in the P. 11 form.

The Tribunal recalled staff regulation 9.1, which provided that the Secretary-
General might terminate a fixed-term appointment before the normal expiration for
various reasons, including "if facts anterior to the appointment of the staff member
and relevant to his or her suitability come to light that, if they had been known at
the time of his or her appointment, should, under the standards established in the
Charter, have precluded his or her appointment". The JAB regretted that the proce-
dures foreseen for termination under staff regulation 9.1 had not been applied in the
present case since "they would have ensured a more proper and expedient decision-
making process and might well have proved more cost-effective than the approach
chosen, by avoiding the costs of a lengthy appeal procedure". It further noted that
some of the requirements provided for in cases of termination under the Staff Rules
and Regulations and the letter of appointment had de facto been met, such as one
month's written notice, fulfilled by placing the Applicant on leave with full pay for
one month from his termination until his departure from Myanmar, and the payment
of a repatriation grant and travel costs.

The Applicant argued that the Respondent, in not invoking staff regulation
9.1 and the convening of a special advisory board, or summarily dismissing him
with the possibility of a disciplinary hearing, and instead contending that there had
never been a valid contract because of the material omission and representation,
had denied him any chance to defend himself. With regard to the claim that the
Respondent had not invoked staff regulation 9.1, the Tribunal was satisfied that the
JAB was correct in its finding that, while the Respondent had not expressly invoked
that regulation, he had de facto applied it to the Applicant's situation.

As to the Applicant's contention that no termination under staff regulation 9.1
should have taken place until the matter had been considered and reported on by a
special advisory board, the Tribunal was satisfied that while that particular provi-
sion was applicable in relation to permanent appointments, it had no mandatory ap-
plication in relation to fixed-term appointments (cf. Judgement No. 637, Chhatwal
(1994)). The Applicant, having been the holder of a fixed-term appointment, was
not entitled to have a special advisory board convened to review the termination of
his appointment. Accordingly, the Applicant's rights to due process had not been
violated.

Regarding the Applicant's argument that the decision had been tainted by some
improper motive or prejudice, the Tribunal was satisfied that the onus of proving
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such allegations by means, of cogent evidence had not been discharged. The Re-
spondent was entitled to accept the ILO AT judgement and, in the light of its findings
of fact, to have concluded that new facts had come to light which had they been
known previously would have precluded the Applicant's appointment. The Tribunal
would not review the findings of ILO AT or investigate or adjudicate upon the charges
of misconduct or breaches of the Staff-Regulations which were alleged against the
Applicant in connection with the performance by him of his duties at WHO.

The Tribunal was satisfied that, while there was a material omission or misrep-
resentation contained in the Applicant's answers on the P.I 1 form, it had to be con-
sidered in the light of the explanation the Applicant had furnished in his letter of 17 No-
vember 1994. In the view of the Tribunal, had the letter made good the deficiency in
the P. 11 form, the Respondent would not have been entitled to terminate the Appli-
cant's services on the ground that the form itself was inadequate or misleading.

The Tribunal also was satisfied that the additional information provided by the
letter of 27 November 1994 was not to the same degree deceptive or disingenuous ás
the form, and also noted that in that letter the Applicant had agreed to provide such
additional information as might be sought from him in that regard. The Tribunal
noted that the Respondent had not requested additional information and was further
satisfied that the Respondent was remiss in appointing the Applicant without await-
ing the judgement of ILO AT, which the Respondent knew was to be rendered soon,
or making such further inquiries as prudence would have dictated. The Tribunal ob-
served that the additional information contained in the ILO AT judgement contained
sufficient "new facts" as would have precluded the Applicant's appointment.

The Tribunal further observed that the Respondent's conduct had induced the
Applicant to believe that with the letter of explanation the Applicant had furnished
full and complete information, that the original deficit was now rectified and that
the question as to the circumstances under which he had left WHO was closed. The
Applicant had been induced to take up his fixed-term appointment and to forgo such
other business opportunities as independent consultant or otherwise as might have
been available to him.

For the foregoing reasons, the Tribunal ordered the Respondent to pay to
the Applicant one month's net base salary already agreed upon, and an additional
amount equivalent to two months' net base salary.

3. JUDGEMENT NO. 930 ( 15 NOVEMBER 1999):
KHAWAJA V. THE SECRETARY-GENERAL OF THE UNITED NATIONS5

Non-conversion of fixed-term appointment—Staff rule 104.12 (full and fair
consideration for permanent appointment)—Staff rule 109.7 (no expectation of re-
newal or conversion of fixed-term appointment)—Issue of secondment from govern-
ment service—Staff rule 104.12 (b) (Hi) (all interests of Organization should be
taken into account)

The Applicant entered the service of the United Nations Children's Fund
(UNICEF) on 1 November 1990 on a two-year fixed-term appointment as a Plan-
ning and Evaluation Officer, at the NO-C level, in Islamabad and, as requested by
UNICEF, after he had submitted a "Letter of Secondment" from the Academy of
Education Planning and Management (AEPAM), Ministry of Education of the Gov-
ernment of Pakistan, granting him "two years' leave extraordinary" to join UNICEF.
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On 15 September 1992, UNICEF approved a two-year extension of his appointment,
and AEPAM agreed to the extension.

On 3 October 1994, the UNICEF Senior Programme Planning Officer recom-
mended that the Applicant be granted a permanent appointment, but AEPAM in-
formed the Applicant and UNICEF that the Applicant should report back to work at
AEPAM on 1 November 1994. The Applicant signed a letter of appointment for the
period 1 November through 30 November 1994.

On 16 November 1994, the UNICEF Appointment and Placement Committee
(APC) in Islamabad recommended that the Applicant be released from service with
UNICEF so that he could "obey... the request from the Pakistani Government", and
the recommendation was approved.

Subsequently, on 6 December 1994, the Director General, AEPAM, wrote to
the Applicant informing him that the Minister of Education would have no objection
to giving him leave for a period of three years. However, after the Applicant had
informed UNICEF of this development, the UNICEF representative told the Ap-
plicant that the non-renewal of his appointment had been accepted and encouraged
him to return to the service of AEPAM. The Applicant appealed, claiming that he
was entitled to conversion to a permanent appointment based on his good perform-
ance over four years and the recommendation of his supervisor, and that his contract
should have been renewed as he was not on secondment from his Government.

In consideration of the matter, the Tribunal noted that staff rule 104.12, on
which the Applicant appeared to have relied, did not give him the right to the "full
and careful consideration" for his request to be considered for a permanent appoint-
ment before five years of service had elapsed. And since the recommendation that
the Applicant should receive a permanent appointment was made prior to his having
served five years, the APC, in 1994, had only to consider whether or not the Appli-
cant should be appointed to a new fixed-term contract, and had decided against that
possibility. The Tribunal further recalled that staff rule 109.7 stated that a fixed-term
appointment shall expire automatically, and without prior notice, on the expiration
date.

However, as the Tribunal noted, even though the APC did not have an obliga-
tion to consider the Applicant's appointment for conversion, there was clear indica-
tion that it had in fact given "full and fair consideration" to the continuation of the
Applicant's service. The APC had examined extensive documentation submitted
and held discussions on the matter of the Applicant's situation, after which it had
agreed that the Applicant should return to his former post with the Government of
Pakistan. In the view of the Tribunal, this implied that the APC had not supported
the recommendation that he receive a permanent appointment. This recommenda-
tion by the APC, as pointed out by the Tribunal, need not to have been based on a
formal contract of secondment, irrespective of how close to a secondment the ar-
rangement between the three concerned parties was. The Tribunal was satisfied that
the APC had simply wanted to respect the wishes of the Government of Pakistan, in
view of the understanding reached by the three parties.

The Tribunal recalled that staff rule 104.12(6)(iii) stated that "a staff mem-
ber ... will be given every reasonable consideration for a permanent appointment,
taking into account all the interests of the Organization" and, naturally, prominent
among those interests would be that of respecting the understanding established with
the Government of Pakistan to the effect that the Applicant would return to his serv-
ice of that Government, where he was a Director in AEPAM. Again, the issue was
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not whether the communications exchanged and the understanding reached among
UNICEF, AEPAM and the Applicant constituted a formal contract of secondment.
And in the opinion of the Tribunal, the record indicated that there was a clear under-
standing among all the parties involved that the Applicant would return to service
with the Government of Pakistan in AEPAM. The Tribunal concluded that the Ap-
plicant had been treated fairly and rejected his application in its entirety.

4. JUDGEMENT NO. 936 (15 NOVEMBER 1999):
SALAMA v. THE SECRETARY-GENERAL OF THE UNITED NATIONS6

Lateral transfer and non-promotion to D-l—Secretary-General has power to
appoint staff member's—Justified expectations raised by the Organization must be
fulfilled—Cardinal principle of good faith towards staff member—Article 9 of Tri-
bunal's statute—Staff rule 112.3—Clarification of Tribunal's jurisdiction inpromo-
tion cases

The Applicant entered the service of the United Nations on 7 September 1992
on a two-year fixed-term contract as Chief Medical Officer, at the P-5, step VI level,
in the Economic Commission for Africa (ECA), Addis Ababa. His appointment was
extended several times. In October 1995, an internal vacancy announcement was is-
sued for the D-l post of Deputy Director of the Medical Services Division at United
Nations Headquarters in New York, and the Applicant applied for the post.

On 22 December 1995, the Assistant Secretary-General for Human Resources
Management informed the Chairperson of the Appointments and Promotion Board
(APB) that the Secretary-General had decided that the Applicant was "the candidate
most suitable to serve on the ... post at his current level... [and that] the vacancy an-
nouncement was cancelled". The D-l post had been loaned to the Economic Com-
mission for Latin America and the Caribbean (ECLAC).

On 29 March 1996, the Medical Director wrote to the Assistant Secretary-
General for Human Resources Management, recommending that another staff mem-
ber of the Medical Services Division, at the P-5 level, "be designated Acting Deputy
Director of the Medical Services Division, effective 1 April 1996".

Subsequently, in November 1996, the Office of Human Resources Manage-
ment appointed the Acting Deputy Medical Director as one of two Deputy Medical
Directors, the other Deputy Medical Director being the Applicant. After the Medical
Director expressed surprise over this turn of events, she was informed by the Assist-
ant Secretary-General that the decision had been made out of his "high regard for the
other Deputy Medical Director and your own respect for his seniority and compe-
tence". She was further informed that when the loaned D-l post returned to Medical
Services, an open competitive process for the appointment would be appropriate.

Also, in November 1996, the Applicant signed his letter of appointment, effec-
tive 7 September 1996, designating him as "Deputy Medical Director" at the P-5,
step IX level, for a three-year fixed-term appointment.

In June 1997, the Applicant wrote to the Secretary-General, requesting that his
functional title and level be reviewed and, subsequently, the Applicant appealed to
the Administrative Tribunal contending that he had a valid appointment to the D-l
post of Deputy Medical Director and that the loaning of the D-l post to ECLAC
and the issuance of a new vacancy announcement for the post, once it had been
returned to the Medical Services Division, violated the Applicant's conditions of
appointment.
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In consideration of the case, the Tribunal recalled that, according to Article
101 of the Charter of the United Nations, the Secretary-General had the power to
appoint staff members of the Secretariat. That power had been confirmed by staff
regulation 4.1. Undoubtedly, such powers were regulated so that they were exercised
with due guarantees to the rights of staff members for the efficient administration of
the Organization, as expressed in staff regulation 4.2. Under staff rule 104.14(a)(i),
the Secretary-General shall establish an Appointments and Promotion Board "to
give advice on the appointment, promotion and review of staff ' Thus, the APB was
an advisory body and its recommendations might or might not be followed by the
Secretary-General. In the present case, the Secretary-General had conveyed to the APB
that he had already made up his mind and he did not need its advice. He had decided
to appoint the Applicant to the post of Deputy Medical Director at the P-5 level.

The Tribunal noted that the first communication the Applicant had received
from the Administration was a letter from the Assistant Secretary-General for Human
Resources Management, dated 23 January 1996, informing him that the Secretary-
General had approved his selection for the post of Deputy Director, not mentioning
that he was being appointed at the P-5 level against a D-l post—which had been
loaned outside the Medical Services—and that the vacancy announcement had been
cancelled. It was not until 1 June 1996 that the Assistant Secretary-General informed
the Applicant of the actual situation. As the Tribunal noted, at that time it was defini-
tively too late to protest or reject it: he had already arranged for the shipment of his
household effects, sold his cars, taken his children out of school and made all other
necessary arrangements for his relocation to New York.

Clearly, the June 1996 letter had led the Applicant to arrive at certain conclu-
sions: namely, that (a) the D-l post had been temporarily loaned outside the Divi-
sion, (b) as soon as the D-l post was returned, he would be placed against it and
eventually promoted to that level, and (c) he would perform the functions of Deputy
Medical Director, regardless. In the Tribunal's view, it must have appeared to the
Applicant that the fact that the D-l post had to be loaned out was the only possible
reason for his not being promoted at that moment and for his consequent and tempo-
rary lateral transfer. The Applicant had been posted in Addis Ababa since 7 Septem-
ber 1992, as Chief Medical Officer of ECA, at the P-5 level, and had ample seniority
for promotion to D-l and, in the opinion of the Tribunal, the Applicant therefore had
no reason to even suspect that his appointment as Deputy Medical Director was not
at the D-l level, let alone to have thought that he was being transferred from Addis
Ababa merely to fulfill a temporary need of the Division.

However, as observed by the Tribunal, none of these justified expectations of
the Applicant had been fulfilled, and it was the duty of the Organization to satisfy
the Applicant's expectations, as they had been raised by the Organization itself.
Even though the Applicant had signed the letter of appointment whereby he ac-
cepted his appointment at the P-5 level, it was obvious that he had had no other
choice, having already relocated to New York with his family. The Applicant was
faced with a fait accompli and could only hope that his expectations would be met,
bearing in mind that a cardinal principle of the Organization was that it should act in
good faith towards its staff members.

The Tribunal noted the unacceptable hostile conduct of the Medical Direc-
tor towards the Applicant upon his arrival and the fact that there did not appear to
be an explanation for the conduct of the Assistant Secretary-General for Human
Resources Management, who was not only directly responsible for the ominous
omissions related to the appointment of the Applicant, but had condoned the humili-
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ating treatment of the Applicant by the Medical Director. In addition, the Assistant
Secretary-General had decided to designate two Deputy Medical Directors, within
the Medical Services Division—one being the Applicant and the other the Acting
Deputy Director—thus personally contributing to the general hierarchical disorder
reigning in the Division.

The Tribunal also noted that, on 2 December 1996, the Assistant Secretary-
General for Management and Coordination had issued a memorandum stating that
when the loaned D-l post was returned to the Medical Service, an open competitive
process for the appointment would be appropriate. The Joint Appeals Board (JAB)
subsequently had recommended that no vacancy announcement be issued for the
post of Deputy Medical Director until the subject appeal had been decided upon,
but the recommendation was rejected by the Under-Secretary-General for Manage-
ment. The Tribunal further noted that, in August 1998, when the D-l post was again
advertised, the post had been given to another Senior Medical Director and not to
the Applicant.

For the reasons stated above, the Tribunal found, in accordance with article 9
of its statute, that his case was exceptional. In particular: (a) the glaring omission by
the Assistant Secretary-General for Human Resources Management to fully inform
the Applicant of a fundamental condition of his appointment was at best an act
of unacceptable negligence and raised the possibility that it was deliberate; (b) the
humiliating treatment of the Applicant by the Medical Director had continued un-
checked for several years; (c) the Respondent had failed to take steps to remedy
the injustices done to the Applicant; (d) the Respondent's refusal to suspend action
pending the outcome of the consideration of the case on the merits by the JAB
precluded the possibility of correcting the situation on the part of the Respondent;
(e) his hopes for further upward career movement had been severely diminished
after the most recent filing of the D-l post in a competition which should not even
had taken place; and, finally, (/) the Applicant had suffered the salary difference
between the P-5 and the D-l levels (allowing credit for the US$15,000 which had
been paid to him), which continued even today, and would clearly have implications
for his future pension payments. As a result, the Applicant had suffered considerable
financial losses, as well as immense moral injury.

In view of the above, the Tribunal held that the Applicant was entitled to com-
pensation which, in the light of the aforementioned extraordinary circumstances the
Tribunal assessed at the amount of three years of the Applicant's net base salary at
the rate in effect of the date of the judgement.

In addition, the Tribunal drew the attention of the Secretary-General to staff
rule 112.3, which provided:

"Financial responsibility

"Any staff member may be required to reimburse the United Nations ei-
ther partially or in full for any financial loss suffered by the United Nations as
a result of the staff member's negligence or of his or her having violated any
regulation, rule or administrative instruction."

Thus, the Tribunal noted that the Secretary-General might consider that the
above rule might be invoked against such officials as he might find had deliberately
violated the Applicant's rights by undermining his position and humiliating him.

Finally, the Tribunal offered a clarification regarding its jurisdiction: At its
1999 summer session, it decided to adjourn the case to the autumn session, in order
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to hold oral proceedings. In the letter informing the parties of its decision, the Tri-
bunal also urged the Respondent "to consider suspending the promotion process in
order to preserve the right of all staff concerned, pending its judgement in the case".
At the time, the Tribunal was unaware that the selection process for the D-l post had
already been completed.

At the oral hearing, the Respondent presented a copy of a letter from the Un-
der-Secretary-General for Management to the Under-Secretary-General for Legal
Affairs, expressing concern about the Tribunal's request "as it indicates the Tri-
bunal's intention to assume a role that is the clear and exclusive prerogative of the
Secretary-General", and emphasizing "the unacceptability of the Tribunal deciding
on actual promotions".

The Tribunal explained that its intentions and expectations had evidently been
misunderstood. The Tribunal was and at all times had been fully aware of the limi-
tations on its jurisdiction. The Tribunal's letter was prompted by its belief that the
Secretary-General would be interested in knowing the Tribunal's findings as to the
merits of the case and, accordingly, might delay action rather than alter the status
quo, making an order of specific performance impossible. As the post had been
filled, the Tribunal was confronted with a fait accompli, making it futile and im-
proper to issue such an order.

The Tribunal ordered the Respondent to pay the Applicant compensation of
three years net base salary and recommended that the Respondent make every ef-
fort to find a D-l post for the Applicant commensurate with his qualifications and
experience.

5. JUDGEMENT NO. 939 (19 NOVEMBER 1999): SHAHROUR V. THE COMMIS-
SIONER-GENERAL OF THE UNITED NATIONS RELIEF AND WORKS AGENCY

FOR PALESTINE REFUGEES IN THE NEAR EAST7

Termination under Area staff regulation 9.1 and Area staff rule 109.1—Discre-
tion in deciding to terminate in the interests of the Organization is not unlimited—
Treatment of decisions imposing disciplinary measures—Question of evidence sup-
porting a misconduct charge—Question of prejudice—Issue of disciplinary measure
being disproportionate to misconduct

The Applicant entered the service of UNRWA on 2 July 1990 on a temporary
indefinite appointment as a Disability Programme Officer, in the Relief and Social
Services Office, UNRWA, Syrian Arab Republic. As a condition of his appoint-
ment, the Applicant had accepted in writing that he would give up his private clinic
for the complete duration of his employment with the Agency.

On 9 October 1994, the Director of UNRWA Affairs convened a Board of In-
quiry to investigate several allegations of improper conduct on the part of the Appli-
cant, regarding his involvement in receipt from a non-governmental organization of
money that might have been donated for the benefit of the Agency; that he had made
statements to the press possibly in violation of Area staff regulations and rules; and
that he still continued his medical practice in violation of his written statement to
the contrary. Based on the conclusions of the Board of Inquiry, the Applicant was
terminated under Area staff regulation 9.1 and Area staff rule 109.1, effective 24
November 1994. The Applicant appealed.

As the Tribunal recalled, Area staff regulation 9.1 stated that "the Commis-
sioner-General may at any time terminate the appointment of any staff member if,
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in his opinion, such action would be in the interest of the Agency". The Tribunal
further recalled that there could be no doubt that under Area staff regulation 9.1, the
Administration exercised a discretionary power (cf. Judgement No. 117, van der
Valk (1998)). However, the discretion of the Agency to terminate employment in
its interest was not unlimited or unfettered. Its exercise was subject to review by the
Tribunal and could be declared invalid if it had been abused. The abuse might arise
not only from improper motive, prejudice or improper purpose, but also from any
substantive irregularity such as error of fact or mistaken conclusions, or procedural
irregularity.

Moreover, the Administration clearly could not terminate a staff member's
employment in the interests of the Agency without having reasons for doing so and
without stating those reasons. In the view of the Tribunal, where the grounds for the
dismissal were patently misconduct, as in the present case, and it was confronted
with a case of imposition of disciplinary measures, the general principles of law
pertaining to disciplinary measures became applicable, together with any provisions
of written law.

Beginning with Judgement No. 18, Crawford, and No. 29, Gordon (1953), the
Tribunal had treated decisions to impose disciplinary measures somewhat differ-
ently than other discretionary decisions because, while they were similar in some
respects to decisions such as those terminating employment for unsatisfactory serv-
ice, they also involved the exercise of a quasi-judicial power to impose sanctions
for offences rather than the exercise of pure executive discretion (see e.g., most
recently, Judgement No. 890, Augustine (1998)).

In that connection, the Tribunal generally explained its jurisprudence in disci-
plinary cases as follows: the Tribunal examined (a) whether the established facts on
which the disciplinary measures were based had been established; (b) whether the
established facts legally amounted to misconduct or serious misconduct; (c) whether
there had been substantive irregularity (e.g., omission of facts or consideration of
irrelevant facts); (d) whether there had been any procedural irregularity; (e) whether
there was an improper motive or abuse of purpose; (/) whether the sanction was
within the power of the Respondent; (g) whether the sanction imposed was dispro-
portionate to the offence; and, (h) as in the case of discretionary powers in general,
whether there had been arbitrariness. (Cf. Judgement No. 897, Jhuthi (1998).)

The Tribunal considered that the present case had raised several issues:
(a) whether the evidence warranted the finding of misconduct upon which the deci-
sion to terminate employment had been based; (b) whether there was an improper
motive or prejudice on the part of the Administration; and (c) whether the sanction
of dismissal was disproportionate to the misconduct.

Regarding the first issue, the Tribunal considered that there were three grounds
on which the Administration based its finding that misconduct had been proved: (a)
the Applicant had engaged, without permission, in a private medical practice and thus
had violated the Staff Regulations; (b) the Applicant had violated the Staff Regula-
tions and Staff Rules by arranging without prior approval a written interview which
had resulted in a publication in a local magazine, ostensibly describing voluntary
activities of a local charitable organization in the Syrian Arab Republic of which he
was a member but focusing to a great extent on services rendered by UNRWA with-
out proper acknowledgement; and (c) the Applicant had been involved in receiving
money from a NGO, which was questionable conduct and a violation of the Staff
Regulations and Rules although there had been no financial loss to the Agency.
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Concerning the above grounds, the Tribunal found that the conclusions upon
which the decision to terminate the Applicant's employment had been based were
supported by the evidence on record. Not only was there ample evidence that the
Applicant was maintaining without permission, and contrary to his own written un-
dertaking in that regard, an outside activity which was prohibited by the Staff Regu-
lations, but also the Applicant had not denied his knowledge of wrongdoing. The
claim that the Applicant's superior had been aware of the Applicant's misconduct
for some time had no relevance either to the finding that he had engaged in the con-
duct or to the illegality of such conduct.

The Tribunal also concluded that there was sufficient evidence in the record to
establish the other two grounds on which the termination decision had been based.
The evidence established that the Applicant had given an unauthorized interview
and that he had dealt with a NGO improperly. Both actions constituted conduct not
in keeping with the status of a staff member of the Agency and violated the Staff
Regulations and Rules.

The Applicant also alleged prejudice against him on the part of the Administra-
tion, based on the fact that his superior had known for some time that he was running
a private clinic without permission and that other officers in UNRWA were also
carrying on outside activities of a like nature. In the Tribunal's view, neither fact, if
true, would conclusively establish that there was prejudice against the Applicant.

The Tribunal found that the sanction of termination of employment was not
disproportionate in the light of the misconduct of which the Applicant was found
guilty. As stated above, the Applicant's violation of the law by engaging in unau-
thorized outside activity was serious enough to warrant dismissal. The other two
grounds for the sanction only served to compound the seriousness of the Applicant's
offences, in the view of the Tribunal.

For the foregoing reasons, the Tribunal dismissed the application in its en-
tirety.

6. JUDGEMENT NO. 941 ( 19 NOVEMBER 1999):
KIWANUKA V. THE SECRETARY-GENERAL OF THE UNITED NATIONS8

Termination pursuant to staff rule 110.2—Broad power of discretion regarding
disciplinary matters—Judgement No. 479, Caine (1990)—Disciplinary decisions
involve exercise of quasi-judicial power—Tribunal's review of such decisions—
Burden of proof on Respondent to produce evidence of misconduct—Role of Joint
Disciplinary Committee—Issue of suspension from duty without pay

The Applicant entered the service of the United Nations on 6 August 1993
in the Field Administration and Logistics Division, Department of Peacekeeping
Operations, on a one-year fixed-term appointment at the P-3 level, as Deputy Chief
Finance Officer, United Nations Peacekeeping Force in Cyprus (UNFICYP). His
functional title was changed to Chief Finance Officer on 6 February 1994. He re-
ceived further extensions of his fixed-term appointment, through 31 May 1997. On
1 July 1996, he was suspended without pay pending the resolution of charges of
misconduct which had been brought against him. In April 1997, this was converted
to suspension with pay, retroactive to 1 December 1996.-He was summarily dis-
missed with effect from 19 July 1997.

On 2 July 1996, the Force Catering Officer (FCO) had submitted a statement
alleging a fraudulent scheme involving the Applicant's certifying false invoices for
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rations for the duty station. The FCO also submitted to the Force Provost Marshal of
UNFICYP a taped conversation of the Applicant and the former FCO explaining the
scheme and their attempted recruitment of him (the current FCO). An investigation
was carried out, and on 4 December 1996 the Assistant Secretary-General for Human
Resources Management informed the Applicant that he had decided to refer the
matter to a Joint Disciplinary Committee (JDC) for advice. The JDC submitted its
report on 22 May 1997, concluding that there was no credible evidence presented that
the Applicant had participated in or received any benefits from acts of misconduct
against the United Nations, and made a recommendation accordingly. However,
based on additional information made available after the JDC had completed its
work, including the forensic analysis of the tape submitted by the FCO, the Under-
Secretary-General for Management informed the Applicant that the Secretary-
General did not share the Committee's conclusions and recommendations, and that
he had decided to summarily dismiss the Applicant pursuant to staff regulation 10.2
and staff rule 110.3(a)(viii), effective 19 July 1997.

The Applicant appealed, contending that the preliminary investigation by the
Office of Internal Oversight Services had violated his rights to due process and fair
treatment; his suspension without pay for over 10 months was improper; the disci-
plinary proceedings had been tainted by delay, improper procedure and denial of
due process; and the decision to reject the findings of the JDC in order to summarily
dismiss him was improper and ill-founded.

In consideration of the case, the Tribunal recalled that the Secretary-General
had a broad power of discretion, and its exercise could only be questioned if due
process had not been followed or if it had been tainted by prejudice or bias or other
extraneous factors. In Judgement No. 479, Caine (1990), the Tribunal clarified and
expanded this scrutiny: the Tribunal would intervene when the administrative action
was "vitiated by any prejudicial or extraneous factors, by significant procedural ir-
regularity, or by a significant mistake of fact".

Furthermore, the Tribunal recognized that, unlike other discretionary powers,
such as transferring and terminating services, the Secretary-General's power of dis-
cretion was also a special exercise of quasi-judicial power. Therefore, the Adminis-
tration's interest in maintaining high-standards of conduct and thus protecting itself
must be reconciled with the interest of staff in being assured that they were not
penalized unfairly or arbitrarily.

In that regard, it was the practice of the Tribunal to determine whether the
material findings of fact could be supported by the evidence without substituting its
own judgement for that of the Administration (cf. Judgements No. 490, Liu (1990),
and No. 616, Sirakyan (1993)); it made a judgement on whether the findings of fact
were reasonably justifiable and supported by the evidence. The Tribunal also must
determine whether the established facts legally amounted to misconduct or serious
misconduct. In that connection, the Tribunal recalled that in Judgement No. 927,
Abdul Halim et al. (1999), with regard to one applicant, the Tribunal had held that
an error of judgement on the part of the applicant resulting in loss of confidence on
the part of the Commissioner-General of UNRWA could not be characterized as
misconduct.

In the present case, the Tribunal observed that, contrary to the Joint Discipli-
nary Committee's recommendations to exonerate the Applicant from all charges
made against him, the Respondent had determined that the Applicant was guilty of
the charges and had summarily dismissed him. Central to the Respondent's decision
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to reject the Committee's findings was the probative weight of the tape recording
evidence that implicated the Applicant. The Committee's belief that tape recordings
could be easily edited, dubbed and/or altered had led to its conclusion that the tape
recording might have been tampered with.

The Tribunal had held that the burden of proof rested with the Respondent to
produce evidence that raised a reasonable inference that misconduct had occurred,
and it was then up to the Applicant to provide a proper explanation or evidence to
rebut the prima facie case. In that regard, the Tribunal found that the Applicant's
explanation that the tape recording lacked credibility or authenticity and had been
tampered with was merely an unsubstantiated allegation that contradicted the evi-
dence of experts who had examined the tape.

The Tribunal emphasized further that the recommendation and conclusions of
the JDC were advisory and need not be accepted by the Administration. The Re-
spondent had the discretion to reach a different conclusion after consideration of all
the facts and circumstances of the case. (cf. Judgements No. 494, Rezene (1990);
No. 529, Dey (1991); No. 551, Mohapi (1992); No. 582, Neuman (1992); No. 641,
FaridXI994); and No. 673, Hossain (1994)).

The Applicant also had claimed that his suspension without pay for over 10
months was unauthorized, improperly motivated and exceeded the Respondent's
discretionary authority. In that connection, the Tribunal recalled that the Applicant
had been suspended without pay in July 1996, pending the resolution of charges of
misconduct, and on 7 April 1997 the Applicant had been informed that his suspen-
sion would be converted to suspension with pay, retroactive to 1 December 1996.
The Applicant had been summarily dismissed with effect from 19 July 1997, which
meant that for almost five months he was in effect suspended without pay.

The Tribunal recalled staff rule 110.2 and administration instruction ST/AI/
371, which provided that a staff member should be suspended from duty during an
investigation and pending completion of disciplinary proceedings with pay, unless
there were "exceptional circumstances" calling for suspension without pay. The Re-
spondent had claimed that the allegations were sufficiently serious, and the evidence
substantial enough, to constitute "exceptional circumstances" in the light of the Ap-
plicant's position as Chief Finance Officer of UNFICYP. Moreover, the Respondent
expected that the investigation and the subsequent JDC proceeding would have been
completed sooner than they were.

However, the Tribunal held that the Respondent's decision to suspend the Ap-
plicant's salary for an extended period of time was unjustified. The qualifying fac-
tors surrounding the investigation made it clear that there were no circumstances
which could be categorized as exceptional, and the Respondent had failed to take
measures to resolve the matter expeditiously. The Tribunal therefore ordered the Re-
spondent to pay the Applicant an amount equal to six months of his net base salary
as compensation for the denial of due process, and rejected all other pleas.

7. JUDGEMENT No. 942 (24 NOVEMBER 1999):
MERANI V. THE UNITED NATIONS JOINT STAFF PENSION BOARD9

Non-application of the cost-of-living differential factor in calculation of the
initial local-currency deferred retirement benefit—Provisions (of pension adjust-
ment system) should be read together and not in isolation—Exceptions should be
narrowly construed—"Natural and ordinary" meaning of words—Use ofprepara-
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tory work and circumstances for interpretation purposes—Vienna Convention on
the Law of Treaties—Effect of practice on the interpretation process—Tribunal can-
not legislate—Question of financial implications for the Organization

The Applicant, born on 31 December 1940, was employed by the International
Maritime Organization (IMO) in 1964, and transferred to the United Nations on 8
January 1973. He separated from service on 26 August 1993. As a participant in
the United Nations Joint Staff Pension Fund, the Applicant, who was residing in
Switzerland, requested, on 30 October 1995, that he commence receiving payment
of his deferred retirement benefit in the local currency as from 1 January 1996, i.e.,
after reaching age 55.

Subsequently, the Applicant appealed a decision by the Standing Committee
of the United Nations Joint Staff Pension Board that the cost-of-living differential
(COLD) factor did not apply in the calculation of the initial local-currency amount
of the Applicant's deferred retirement benefit. The COLD factor was applied to
those who did not defer their retirement benefit.

In considering the matter, the Tribunal understood its task as interpreting the
provisions of the pension adjustment system, and recalled its rule of interpretation in
Judgement No. 656, Kremer and Gourdon, (1994), that it must construe the relevant
paragraphs in relation to the pension adjustment system as a whole.

In that regard, the Tribunal noted that the relevant provisions were paragraphs
1 to 6, 17 and 27 of the 1992 edition of the pension adjustment system. Paragraph 1
stated what the Tribunal referred to as a general principle, in that pension adjustment
was intended to ensure that the pension benefit never fell below the "real" value of
the United States dollar amount and to preserve its purchasing power as initially
established in the currency of the recipient's country of residence. Paragraph 4 con-
tained another guiding principle, as well as the introductory phrase that gave rise to
conflicting interpretations: "Except as otherwise noted, the pension adjustment sys-
tem applies to, deferred retirement" (emphasis added). The Respondent had argued
that the rules for deferred benefits were "otherwise noted" in paragraph 27, which
was a specialized provision that governed more general provisions under the rule
generalia specialibus non derogant. The Tribunal noted that, like all exceptions, the
quoted language should be narrowly construed. Moreover, the Tribunal found that
paragraph 27 addressed very limited aspects of deferred benefits, specifically dates
for certain calculations, without changing the basic benefits.

The Tribunal further noted that the words "adjusted dollar amount" used in the
pension calculations, in paragraph 27, were undefined, and that in interpreting the text
their "natural and ordinary meaning" should be employed. (Cf. Judgement No. 852,
Balogun, (1977).) That followed general international practice, as expressed in the
Vienna Convention on the Law of Treaties (article 31, paras. 1 and 4).

The Tribunal, in its interpretation of the pension adjustment system, also was
of the view that another interpretation was more reasonable, and further pointed to
preparatory work and the circumstances surrounding the conclusion of the text. As
the Tribunal recalled, article 32 of the Vienna Convention provided for recourse to
supplementary means of interpretation to confirm the ordinary meaning of the text
or to determine the meaning when the usual route left the meaning "ambiguous or
obscure", or led to a result which is "manifestly absurd or unreasonable". While the
pension adjustment system was not a treaty, the Tribunal recognized that the Vienna
Convention on the Law of Treaties was a statement of generally accepted rules for
interpreting international documents. In the present case, the Tribunal was of the
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opinion that there was no clear and unequivocal indication in the record before it,
including the preparatory work and the circumstances surrounding the 1983 amend-
ments to the pension adjustment system, that the General Assembly had intended to
change the pension adjustment system to discriminate against those who deferred
their benefits, had a reason for treating them differently or was clearly presented
with the option of doing so.

The Tribunal, noting the International Court of Justice advisory opinion of 23
October 1956,10 also considered the use of practice in its interpretation task, stating
that it was customary in international statutory interpretation to do so. Furthermore,
article 31, paragraph 3 (b) of the Vienna Convention on the Law of Treaties pro-
vided that in addition to the text any subsequent practice in the application of the
treaty which established the agreement of the parties regarding its interpretation
should be taken into account. However, in the present case, the Tribunal found that
the practice of the Respondent in excluding the COLD factor was not representative
of the intention of the General Assembly. Practice should be followed only if it was
not contrary to an international document, and here the practice of the Respondent
was contrary to what the Tribunal found to be the meaning and scheme of the pen-
sion adjustment system.

The Respondent had argued that the conflict in dates was proof that paragraph
27 excluded the COLD factor and that any other interpretation would be impossible
to implement because of the conflicting dates. The Tribunal recognized this conflict
but did not find it a ground for denying benefits that the rules provided. In this case
the manner of the implementation of the pension adjustment system, given the con-
flicting dates, was not within the province of the Tribunal, which had the power to
interpret but not to legislate. In that connection, the Tribunal cited previous judge-
ments explaining the boundaries of its responsibilities with regard to the complexi-
ties of the pension adjustment system (cf. Judgements No. 546, Christy et al. (1991);
No. 514, Maneck (1991); and No. 589, Shousa (1993)).

As to the possible negative financial impact of the Tribunal's interpretation of
the pension adjustment system, the Tribunal noted that such a consideration could
not affect its decision regarding the correct interpretation of the system. However,
with regard to existing beneficiaries under the deferred benefit system, the Tribunal
believed that the statute of limitations had run on similar applications.

The Tribunal decided that the COLD factor was applicable to the deferred re-
tirement benefits of the Applicant, retroactive to the date of first payment, and re-
jected all other claims.

B. Decisions of the International Labour Organization
Administrative Tribunal "

1. JUDGEMENT'NÓ. 1787 (28 JANUARY 1999):
IN RE GRAMEGNA V. INTERNATIONAL ORGANIZATION FOR MIGRATION12

Abolition of post and non-appointment to new post—Duty of the Organization
to find alternative post—Issue of Organization giving reasons for adverse decision
affecting staff member—Selection criteria must be objective and clear—Limits to
exercise of discretion in selection decision
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The complainant, of Chilean nationality, had been on the staff of the Interna-
tional Organization for Migration (IOM) since 1983, initially as chief of division
at grade P.5 in the Department of Latin American Programmes, and later given
responsibilities at grades P.4 and P.5. At the material time, he was serving at head-
quarters in Geneva as chief of division in the Department of Planning, Research and
Evaluation at grade P.5.

The organization carried out a comprehensive programme of reform in 1997
and replaced the complainant's department with the new Department of Programme
and Fund-raising Support. It revamped existing posts or created new posts in the
Professional category and invited staff to apply. The complainant applied for the
P.5 post of chief of the Programme of Support Division, as well as an additional
five posts, but was not successful. Subsequently, by a letter of 16 January 1998, the
Director-General informed him that he was to be chief of mission in Bangkok.

The complainant appealed the decision to select another staff member for the
post of chief of the Programme of the Support Division, and the Joint Advisory Re-
view Board found in his favour; however, the Director-General, on 12 March 1998,
rejected his appeal. He appealed that decision to the Tribunal, claiming that (a) the
organization had made mistakes of law and of fact in choosing a candidate who did
not have the qualifications listed in the notice of vacancy; (¿>) the organization had
acted in breach of its duty to find him another assignment after doing away with his
post, and had not even told him of its abolition; and (c) the organization had failed
to state the reasons for the impugned decision.

In consideration of the case, the Tribunal rejected the complainant's second
plea, explaining that although the organization had a duty to make efforts to place
him suitably, he had no right to preference for any particular post, the less so since
other staff members were in the same situation as he, i.e., their posts had been abol-
ished.

The Tribunal also rejected his third plea that the organization had failed to
explain the impugned decision. As the Tribunal observed, when an administrative
authority rendered a decision which was adverse to a staff member, it was obliged
to reveal the reasons for it, but when a choice was made between candidates for
selection to a post the reasons for the choice need not be notified at the same time
as the decision.

As regards to the complainant's appeal concerning the other staff member se-
lected for the post of chief of the Programme of Support Division, the Tribunal
recalled that the relevant vacancy notice had listed as "desirable" the qualifications
of an advanced university degree, preferably in political or social science or eco-
nomics; at least 15 years' experience in the field of migration, assistance to refugees,
project development and technical cooperation programmes; and "good knowledge"
of English and French "and/or" Spanish, a "good knowledge of another European
language [being] a distinct advantage". The Tribunal noted that the Joint Advisory
Review Board considered that the complainant, having a doctorate in sociology,
and besides Spanish, his mother tongue, a sure grasp of English and French and a
knowledge of some Italian, as well as years of experience in the stated areas, should
have gained the post. The Tribunal also noted that the complainant had pointed out
that the individual who had been selected for the post only had a first-level Bach-
elor of Arts degree, and that although his mother tongue was English, he had but
slight knowledge of French and no knowledge of Spanish or any other European
language.
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The defendant contended that the notice had described the qualifications not
as "essential" or the "minimum" but merely as "desirable", an adjective intended to
allow wider discretion in gauging attainments and experience.

However, the Tribunal, agreeing with the Review Board, stated that the criteria
for assessing the fitness of candidates for a post must be objective and clear. And
citing Judgement No. 1595 (in re De Riemaeker No. 3), the Tribunal further stated
that while the Director-General might exercise some discretion, he could not so
utterly discard this criteria as to flout the rules that ensured the proper openness
and objectivity of the competition. In the present case, the organization had chosen
someone wanting in listed qualifications which, though said to be only "desirable",
were in fact essential. Therefore, in the Tribunal's opinion, the competition had
fallen short of the standards of objectivity and openness that must govern appoint-
ment to a senior post in an international organization. The Tribunal stated that IOM
must accordingly follow a new procedure to fill the post properly, and until then take
steps to ensure that the unit continued to function.

For the moral injury the complainant had suffered, the Tribunal awarded com-
pensation in the amount of 2,500 Swiss francs, and also awarded him SwF 5,000
for costs.

2. JUDGEMENT NO. 1796 (28 JANUARY 1999): IN RE DE MUNCK V. FOOD AND
AGRICULTURE ORGANIZATION OF THE UNITED NATIONS13

Non-renewal of appointment—Limits to exercise of discretionary decision—Is-
sue of disciplinary proceedings—Importance of due process safeguards

The complainant was recruited by the Food and Agriculture Organization of
the United Nations (FAO) on 20 November 1989 under a fixed-term appointment
for one year, serving as coordinator of a regional project in Dakar. The organization
renewed his appointment several times, and promoted him to grade D-l on 1 October
1993. His last appointment ended on 31 December 1995.

At a meeting in May 1995, the FAO Representative in Senegal orally informed
the complainant that he was to be removed from the project for not keeping office
hours, and that the Senegalese also had objected to the complainant's poor time-
keeping and absences. At headquarters in Rome, the complainant was given the
complaints in writing and he responded in writing. He was dismissed on 31 August
1995, but after lodging an appeal with the Director-General against the decision he
was reinstated, but given a different assignment until the end of his appointment.
The Appeals Committee concluded that the organization had the right not to renew
his contract, but awarded him three months' salary in compensation for the behav-
iour of the representative in Senegal towards the complainant. The Director-General
endorsed the Committee's recommendation, but the complainant refused the offer,
claiming that FAO had denied him due process, drawn blatantly wrong conclusions
from the evidence and harmed his standing and good name.

In consideration of the case, the Tribunal recalled that the strong line of prec-
edent with regard to both transfer and renewal were at the discretion of the executing
head and would ordinarily be subject to review only if the decision was ultra vires,
or if there was a formal or procedural flaw or a mistake of law or of fact, or if a
material fact was overlooked or some obviously wrong conclusion drawn from the
evidence or if there was abuse of authority.
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Reviewing the evidence, the Tribunal noted that contrary to the assertions of
FAO, the complainant had not explicitly admitted to the charges. The assertions
rested on nothing but attendance sheets that showed when vehicles entered and
left the centre's premises. The Tribunal further noted the letter of the complainant,
dated 27 June 1995, to the Director of the Field Operations Division, wherein he
maintained that whatever hours he kept, he was working properly and efficiently as
coordinator, and that gradually, with the consent of the other staff, he had adapted
his hours to the changing pattern of work at the centre: in five years the number of
experts on the project team had risen from two to approximately 10, all using the
same telephone and fax and photocopying machines in his own office and, for a
while, the services of the same secretary. Furthermore, the Tribunal noted that there
was no proof that the Senegalese counterpart authority actually had made oral criti-
cisms of the complainant.

However, as the Tribunal observed, there was no irrefutable evidence before it,
and the statements by the representative and by the complainant were at odds, and
it appeared that the organization's treatment of the complainant was punishment for
conduct it disapproved of and for low output. In the Tribunal's opinion, disciplinary
proceedings should have been implemented under the circumstances and, as the
Tribunal recalled, the representative had acknowledged by implication in the memo-
randum which had prompted the impugned decisions that disciplinary proceedings
were the right course, but suggested waiving them on the grounds that that "might
lead to more drastic action".

FAO had further argued that because the project was soon to be wound up,
the complainant could not have expected renewal of his appointment, and that as
regional coordinator he knew that the second phase of the project would end in 1995
and that financing of the third one was far from certain. However, as pointed out by
the Tribunal, the complainant had been stripped of his duties as coordinator on 31
May 1995 and had nothing to do with the start of the third phase, as the organization
conceded, which came 16 months later.

The Tribunal concluded that without the safeguards of due process the com-
plainant had suffered action which amounted to a sanction, and that his standing and
good name had been harmed, and because he had served the organization long and
well the decision of the Director-General must be set aside. The complainant was
awarded US$ 75,000 and 20,000 French francs in costs.

3. JUDGEMENT NO. 1805 (28 JANUARY 1999): IN RE HARTIGAN V. FOOD AND
AGRICULTURE ORGANIZATION OF THE UNITED NATIONS14

Denial of compensation for service-incurred total incapacity—"Essential
personal needs "—Principles of interpretation—Question of a narrower interpreta-
tion—Tribunal cannot set amount of compensation

The complainant joined FAO in April 1969 as a stenographer at grade G.3,
and at the material time she was a secretary and held grade G.5. On 16 November
1992, the organization terminated her appointment on the ground of total incapac-
ity for work, and the UN Joint Staff Pension Fund had been paying her a disability
pension.

On 13 November 1992, she applied to the organization for compensation
for service-incurred total incapacity. She claimed an annuity under FAO Manual
paragraph 342.51; "lump-sum compensation" for loss of function, under paragraph
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342.53; and "additional compensation" under paragraph 342.54. On 31 October
1993, the organization granted her the annuity, and on 18 June 1996, a lump-sum
compensation for 25 per cent loss of function, but refused the additional compensa-
tion. The complainant appealed.

In consideration of the case, the Tribunal noted that the dispute turned on the
construction of paragraph 342.542, in particular the term "essential personal needs".
The paragraph read as follows:

"Where the injury or illness of a staff member has resulted in total in-
capacity of a nature that obliges him or her to depend for his or her essential
personal needs on the attendance of another person either constantly or occa-
sionally, and this attendance entails expense, additional compensation may be
awarded in an amount not exceeding a reasonable cost for such attendance."

The Tribunal recalled that where a text might bear more than one meaning,
construction consisted in taking the one that best served the drafter's intent, and that
it was improper for a court to stretch the sense beyond what the words would bear.
Moreover, the Tribunal recalled that it was a basic canon of interpretation that as
far as possible each word would be given its natural and usual meaning, not some
uncommon or eccentric connotation.

The Tribunal noted that it appeared on the evidence that the complainant could
move her arms and hands but not use them. In other words, she was unable to grip,
lift or carry anything, and could not cook or wash dishes, use public transportation
unless seated, and even brushing her teeth caused her intense pain. In the opinion of
the Tribunal, all those acts made up part of "essential personal needs", and help from
someone else was warranted.

In that regard, the Tribunal, disagreeing with the organization's narrow con-
struction of the term "essential personal needs", stated that the term could not in its
usual and proper sense be confined to personal cleanliness and movement. The Tri-
bunal concluded that the organization's construction amounted to a mistake of law,
and that the English version of paragraph 342.542 provided that additional com-
pensation might be paid where there was dependence on the attendance of someone
else for "essential personal needs", and there were no grounds for taking a narrower
interpretation.

As the Tribunal could not set the amounts of the additional compensation due
the complainant, it therefore sent the case back to the Director-General for a deci-
sion on the amounts, to be made within six months of the date of delivery of the
judgement. The complainant was awarded 4 million Italian lire in costs.

4. JUDGEMENT NO. 1832 (28 JANUARY 1999):
IN RE DURAND-SMET (NO. 2) V. EUROPEAN PATENT ORGANISATION15

Non-appointment to post—Res judicata—Question of a challengeable deci-
sion—European Patent Convention—Effect of appealing to wrong body—Rules
construed using common sense

The complainant was seconded in 1980 from service with the French Govern-
ment to the secretariat of the European Patent Office, the secretariat of the European
Patent Organisation (EPO). The Office had employed him since April 1983 in
Directorate-General 2, in Munich, and on 1 May 1989 granted him grade A4.
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In 1996, the complainant applied for an A5 post as a member of a technical
board of appeal; boards of appeal were the last instance in adversarial proceedings
for grants of European patents. He was informed by letter of 8 July 1996 that he
had been unsuccessful and that another A4 official had gotten the post. On 11 July
1996, the complainant lodged an internal appeal to the President of the Office, who
refused the claim and forwarded it to the Appeals Committee. The Appeals Commit-
tee was of the view that the claim was irreceivable because it was the Administrative
Council, not the President, that made appointments to technical boards of appeal;
however, since in the view of the Committee it was a decision of the President's
to put names of candidates to the Council, the Committee considered whether the
President had acted wrongfully in refusing to name the complainant, and it held that
he had not. The President endorsed the Committee's recommendation and dismissed
the appeal.

The complainant contended that the President was wrong not to have named
him, and that he should be appointed to the post and awarded 250,000 German
marks in damages, particularly for the moral injury he argued he had suffered "for
years". In the opinion of the Tribunal, it was doubtful whether the complainant had
exhausted his internal remedies as to his claim for damages. The Tribunal further
stated that the claim was almost identical to the one he had made in his first com-
plaint, which the Tribunal had disallowed in Judgement No. 1559, and that insofar
as he was now seeking the damages he was claiming in that complaint, the issue was
res judicata, and, as for any injury he might have suffered since, the Tribunal saw
no reason to depart from its earlier ruling (see Judgement No. 1780 (in re Kunstein-
Hackbarth)).

The Tribunal recalled that a decision would not be challengeable unless it di-
rectly affected a staff member's status in law by determining or altering it; no ac-
tion would lie if some decision had yet to be taken which the staff member might
challenge; and neither appeal nor complaint would be irreceivable if the organiza-
tion's rules stated that some particular procedure must first be followed, and a staff
member could not challenge just one element of a complex procedure but only the
decision that was the eventual outcome (see Judgement No. 1694 (in re Benaissa)).
In that regard, as the Tribunal pointed out, the "proposal" that the President had
to make for an appointment to a technical board of appeal was obviously not such
a decision. The Council did not have to pick any of the President's nominees and
could have asked him to submit other names.

The Tribunal further recalled that an unsuccessful candidate might challenge
both the rejection of himself and the appointment of someone else on grounds of
form or of substance that touched on his own application or on that of the successful
candidate. In the present case, the Tribunal noted that if the Council ruled on rejec-
tion it would be odd to let the President do so as well, and a conflict of views would
be hard to resolve. The complainant was comparing himself to the official who had
won the post on merit, and such a comparison must be made, where need be, by the
same authority and follow the same procedure. Therefore, in the view of the Tribu-
nal, the Council alone was competent.

According to the Tribunal, there was no substance to the complainant's argu-
ments for declaring the President competent. Article 11(3) of the European Pat-
ent Convention was clear: for members of the technical boards of appeal it was
the Council that was the appointing authority, and it was therefore wrong for the
President to treat the complainant's appeal as a challenge to the refusal to name the
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complainant for appointment when it was in fact an appeal against the decision to
appoint someone else. The President was, however, competent to entertain the com-
plainant's other claims, but as explained in the earlier judgement those claims could
not succeed on the merits.

The Tribunal further pointed out that a staff member who appealed to the wrong
body did not on that account forfeit the right of appeal. Although rules of procedure
must be strictly complied with, they must be construed with common sense (see
Judgement No. 1734 (in re Kowasch)), and any penalty for breaking such a rule
must be reasonably fitting. As the Tribunal explained, when there were two authori-
ties that might be competent, it was easy for one to forward a misdirected appeal to
the other, and if the staff member filed it in time, even with the wrong authority, then
it would be receivable, and that authority would simply forward it to the other one.

The Tribunal concluded that the Council was competent to entertain his appeal,
and therefore the impugned decision was set aside, insofar as it related to the com-
plainant's claims challenging the rejection of his own application and the appoint-
ment of the other staff member to the A5 post, so that the Administrative Council
could reach a decision. The complainant was awarded DM 1,000 in costs.

5. JUDGEMENT NO. 1849 (8 JULY 1999):
IN RE GERA V. WORLD HEALTH ORGANIZATION16

Recovery of an overpayment—Overpayment should be reimbursed unless un-
fair or unjust—Question of which United Nations body should be reimbursed—Issue
of exhaustion of all internal means of redress—Overpayment precluded an award
for moral damages

The complainant had been a staff member of the World Health Organization
(WHO) Regional Office for South-East Asia (SEARO) from March 1980 until his
retirement on reaching the age of 60 in March 1998. He also had been seconded to
the United Nations Interim Force in Lebanon (UNIFIL) for the period from July
1992 to July 1996. His salary and allowances (post adjustment, mobility and hard-
ship) were calculated, authorized and paid by the SEARO Budget and Finance Of-
ficer, verified later by the United Nations and reimbursed by the latter to WHO.

However, according to WHO, the complainant's post adjustment had been
wrongly calculated by the SEARO Budget and Finance Officer, resulting in an
overpayment of US$11,912.11 over the period of four years, and this was not dis-
covered until the complainant had returned to work at SEARO. When negotiations
with the complainant over a recovery plan proved unsuccessful, WHO notified the
complainant, on 4 February 1997, of its intention to retain an amount due him of
$4,857.91 for assignment grant and travel expenses to offset part of the debt, and to
deduct $100 per month from his net salary until he retired on 31 March 1998, when
he would pay the balance of $5,654.20 as a lump sum.

The Tribunal considered that, in accordance with its jurisprudence, if an offi-
cial received an overpayment by mistake it should be reimbursed, but WHO should
take into account any circumstances that would make it unfair or unjust to require
repayment. In the present case, as the Tribunal pointed out, the payment of the com-
plainant's monthly salary and allowances had been made by SEARO on behalf of
the United Nations, which had reimbursed it in full. SEARO was therefore owed
no money. The Tribunal, rejecting the arguments of WHO, including its claim of
a fiduciary position vis-à-vis the United Nations, for recovering the overpayment,
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concluded that WHO was not entitled to withhold the grants due or make deductions
from salary under rule 380.5.2 since the complainant was not indebted to it.

With regard to the withholding of the arrears of the salary increment of $ 122.66,
the Tribunal noted that the claim had not been made until the matter had been dealt
with by the headquarters Board of Appeal, and as the complainant had failed to
exhaust the internal means of redress, it was therefore irreceivable.

The Tribunal ordered the decision of 27 March 1998 quashed, with WHO pay-
ing the complainant an amount equivalent to the grants of $4,857.91 and the $100
per month retained by WHO, plus interest of 8 per cent per annum. The complain-
ant was awarded $2,000 in costs, but was not awarded compensation for any moral
damages, as the Tribunal observed that he had benefited by the overpayment.

6. JUDGEMENT NO. 1851 (8 JULY 1999):
IN RE CHEVALLIER V. INTERNATIONAL TELECOMMUNICATION UNION17

Non-appointment to post because of age—Non-written rules/practice must be
proved

The complainant joined the staff of the International Telecommunication Union
(ITU) in the Radio Communication Bureau as a designer at grade G.4 under a first
short-term contract covering the period from 23 June 1994 to 31 July 1994, and his
contract was regularly renewed until 31 July 1997.

With a view to rationalizing its personnel policy, the Union decided that short-
term appointments exceeding six months would be put up for competition. The
complainant's post was accordingly announced in a vacancy notice for temporary
employment in July 1997. The complainant applied for the post and his applica-
tion was selected by his first-level supervisor and subsequently by the chief of the
Department concerned. However, the deputy chief of the Personnel Department in-
formed the official responsible for the selection that it was impossible to appoint the
complainant because as he was 60 years old as of 6 July 1997—he had reached the
age limit for employment.

The complainant appealed the decision to reject his application. He recognized
that the Staff Rules Applicable to Staff Members Engaged for Conferences and
Other Short-term Service did not establish any age limit; however, he also submitted
that those Rules referred in their preamble to the Staff Regulations, which must
therefore be read in conjunction with the Regulations, which established the age
of retirement at 62 (regulation 9.9). He contended that in the absence of a specific
provision of the Staff Rules applicable to short-term service, that regulation should
have been applied in his case. The Union, on the other hand, contended that its posi-
tion rested principally on practice.

In consideration of the case, the Tribunal recalled that it was a well-established
principle that the existence of written law did not need to be proved: the presump-
tion juris et de jure assumed cognizance of written-law. However, non-written rules
had to be proved by those who invoked them, and in the present case the Tribunal
could not find the slightest proof of the alleged practice of retiring staff at the age
of 60.

The Tribunal therefore concluded that, taking into account the complainant's
current age, he should instead be paid compensation for the illegal rejection of
his application, in the amount of 40,000 Swiss francs, and he also was awarded
SwF 4,000 in costs.
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7. JUDGEMENT NO. 1854 (8 JULY 1999):
IN RE GONZALEZ LIRA V. EUROPEAN SOUTHERN OBSERVATORY18

Suppression of post and termination—Right of international organization
to restructure—Question of functions of new post being different from the former
post—Issue of an alternative post

The complainant joined the European Southern Observatory (ESO) on 1 May
1969, as a local staff member. He was granted an indefinite contract as an adminis-
trative assistant at the ESO observatory at La Silla in the Chilean Andes. In 1991,
the ESO Council decided to restructure its activities at La Silla in view of the de-
velopment of the establishment of a Very Large Telescope (VLT) at the Paranal
observatory, near the town of Antofagasta, and the restructuring resulted in the com-
plainant's post being declared redundant, effective end of 1992. He was offered a
new post of "general administrative assistant" at Antofagasta, which he accepted.
At the end of 1995, the complainant was assigned to a new position of general ad-
ministrative assistant at Paranal reporting to the Administrator in Chile, with certain
benefits including, on an exceptional basis, a rent allowance for housing in Antofa-
gasta. Subsequently, a disagreement between the Administrator and the complainant
occurred over the rent allowance, and as a result the complainant was warned by the
General Manager that he could not increase his house rental in the future without
previous authorization and that his conduct had seriously eroded the organization's
trust in his capacity to handle financial matters.

Further reorganization took place at Paranal in 1997 and, by letter dated 18
June 1997, the complainant was informed that his post would be suppressed as from
31 July 1997 and would be replaced with a post with functions and responsibilities
substantially higher and with different service requirements. It was further stated
that after careful study it had been found that there was no other post within ESO
which would be suitable for him and that as a result he would be terminated. Shortly
thereafter, ESO issued a vacancy notice in respect of the new post of "Paranal Ad-
ministrator". The complainant appealed, contending that the duties of the new post
of "Paranal Administrator" were substantially the same as those of his former post,
and that there was no evidence that the question of his transfer to another post had
ever been considered.

In consideration of the case, the Tribunal noted that it was not disputed that
an international organization had the right to restructure its operations, suppressing
posts if necessary and consequently terminating the appointments of staff members,
even if they had contracts of indefinite duration. The Tribunal also noted that in such
cases the organization was obliged to do its utmost, and in good time, to try to find
alternative employment for them.

In reviewing the job description of the complainant's post, however, the Tri-
bunal concluded that not only were the functions virtually identical to the new post,
but also that the vacancy notice made no express mention of any need for the Paranal
Administrator to have to function "autonomously" in any particular respect, as had
been submitted by ESO to the Tribunal. While it was true that the complainant did
not have a university degree, which was one of the requirements of the new post,
that requirement in itself, in the view of the Tribunal, did not make the functions of
the new post different from the old one, and it did not prove that the complainant,
who had 28 years of experience with ESO, was unable to perform them. Further-
more, the Tribunal noted that when the complainant had been offered the post of
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general administrative assistant in Paranal, it was contemplated that the post would
not terminate at the end of the construction phase, but thereafter provide administra-
tive and logistical support for VLT operations in Paranal. Even in 1995, it had been
recognized that the complainant had the ability to perform the functions of that post
at a higher level of responsibility.

The Tribunal considered that the complainant had thus shown that, prima facie,
the functions of the new post were substantially similar to his post, and within his
capabilities; and that one of the reasons why he was not selected for the new post
was because, as the Joint Appeal Board had concluded, ESO and the Administrator
wrongly thought him guilty of a breach of faith or abuse of authority in claiming an
increased rent reimbursement. ESO, on the other hand, had failed to prove that the
new post did have greater responsibilities; or that it was higher-in grade than the old
one, or that its greater responsibilities were recognized by way of higher remunera-
tion. In conclusion, the Tribunal held that there had been no genuine suppression
of the complainant's post and that the termination of his contract had been caused
mainly by an unjustified loss of confidence in him by the Administrator. Moreover,
the Tribunal also held that ESO had failed to prove that it did its utmost to timely
find an alternative post for the complainant (Judgement No. 1745, in re de Roos).

The Tribunal ordered that the impugned decision be set aside, and as for relief
the Tribunal, noting that the complainant had been willing to accept compensation
in lieu of reinstatement, exercised its discretion under article VIII of its statute (as
in Judgement No. 1586, in re da Costa Campos) to allow ESO to choose either to
reinstate the complainant or to pay him compensation in a sum equivalent to three
times the total gross remuneration paid for the period from 31 July 1996 to 31 July
1997 (in addition to termination indemnities already offered or paid by ESO). The
complainant also was entitled to interest on unpaid sums at a rate of 8 per cent per
annum as from 3 July 1998, the date of the filing of the present complaint, until the
date of payment. The complainant furthermore was awarded $2,000 in costs.

8. JUDGEMENT NO. 1864 (8 JULY 1999): IN RE ANDREWS (CHRISTOPHER)
AND OTHERS V. EUROPEAN PATENT ORGANISATION19

Denial of expatriation allowance—Question of breach of principle of equality
—Distinctions made between categories of staff members must be fair and reason-
able—Issue of an imperfect allowance system

The 41 complainants were all employees of the European Patent Office, the
secretariat of the European Patent Organisation (EPO). One of them was of German
nationality and worked in The Hague; the 40 others were non-Germans and worked
in Munich. All claimed the expatriation allowance provided for in article 72(1) of
the Service Regulations for employees of the Office (the EPO Administrative Coun-
cil decided to grant the expatriation allowance in 1990).

The complainants requested the quashing of the decisions of 10 March 1998
whereby the President of the Office, in accordance with the unanimous recommen-
dation of the Appeals Committee, had confirmed his refusal to pay the allowance in
question. They also sought payment of the expatriation allowance from the date of
their appointment or, subsidiarily, from 1 July 1990, or failing that, either from 23
September 1992 or even from the date of filing of their complaints. They claimed
that because article 72(1) provided for payment of the allowance only if the staff
member had not already been permanently resident of a country, not of their nation-
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ality, for at least three years, the article created, without valid reason, two categories
of expatriate staff, and that distinction constituted unjustified discrimination.

The Tribunal, acknowledging that the complaints were partially receivable and
that the complainants could challenge their last pay slips within the time limits,
concluded that they had failed on the merits. Further acknowledging that the system
could be improved, the Tribunal observed that it was in line with legal requirements
that the applicable rules should precisely define the notion of "expatriation", and fix
a length of residence in the country prior to employment beyond which an employee
might not be considered to be expatriate. As the Tribunal had stated in Judgement
No. 754 (in re Metten No. 4), for there to be breach of the principle of equality "there
must be different treatment of staff members who are in the same administrative
position. Where the circumstances differ, so may the treatment, provided that it is a
fair, reasonable and logical outcome of the difference".

The Tribunal, while noting that the expatriation allowance was intended to take
account of certain disadvantages arising from being a foreigner newly installed in a
country, considered that fair and reasonable distinctions between the newly arrived
employees and those employees who had resided in the host country for a long time
must be based on objective criteria, and length of residence prior to employment
was just such a criterion. In the present case, the Tribunal was of the opinion that a
period of three years' residence beyond which the complainants might not be con-
sidered as expatriates would appear reasonable.

The Tribunal also acknowledged that although some members of the Adminis-
trative Council were far from considering the system satisfactory and pointed to sev-
eral inconsistencies as well as the abuses it might engender, and while a rule rigidly
establishing length of residence might create "qualification threshold" problems,
nevertheless breach of the principle of equality of treatment had not been proved.
The Tribunal therefore dismissed the complaints.

9. JUDGEMENT NO. 1870 (8 JULY 1999): IN RE BOIVIN V. EUROPEAN ORGANI-
SATION FOR THE SAFETY OF AIR NAVIGATION (EUROCONTROL AGENCY)20

Quashing of appointment decision—Obligation to protect affected official
when appointment was quashed—Questions of costs for outside legal counsel—
Requirement of an expert opinion—Issue of moral damages

On 20 March 1995, the Eurocontrol Agency put up for competition the post of
head of Accounts Payable at its headquarters in Brussels. Mr. Boivin was among
the applicants, but was not selected for the post. Shortly afterwards, a post requir-
ing similar skills also became available at the Institute of Air Navigation Services
in Luxembourg, and since there was a reserve list of candidates from the selection
process for the Brussels post, Eurocontrol did not consider it necessary to issue
another notice of competition for the post. Mr. Boivin was selected for the post;
however, a Mr. Bodar lodged an internal complaint against his appointment, alleg-
ing several procedural flaws, in particular the failure to issue a notice of competition.
In response, the Agency set aside Mr. Boivin's appointment, but kept him temporar-
ily on the staff of the Agency, until he was eventually reappointed, on 1 September
1996, through the new competitive procedure for the post.

Mr. Bodar also lodged an internal complaint against that decision, contending
before the Tribunal that the matter had not been referred to the Joint Committee for
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Disputes. In Judgement No. 1768, the Tribunal had upheld the plea and ordered
the procedure to be recommenced from the time at which the breach of due proc-
ess had occurred. While the case was before the Tribunal, Mr. Boivin successively
consulted two different lawyers to submit evidence to the Tribunal in his capacity
as an interested third party. Subsequently, on 2 September 1997, Mr. Boivin sought
from Eurocontrol, pursuant to article 92, paragraph 1, of the Staff Regulations, re-
imbursement of his legal costs and compensation for moral injury, because he had
learned that the first cancellation of his appointment had been "at the instigation of
two Eurocontrol officials".

In considering the merits of the matter, the Tribunal recalled that the quashing
of an official's appointment by reason of the action of another official resulted in the
obligation for the organization to protect the official from any injury he might suffer
from the setting aside of a decision which he had accepted in good faith (see Judge-
ment No. 1359, in re Cassaignau No. 4). In the present case, the Tribunal noted that
the Agency had protected the complainant against loss of income by granting him
remuneration equivalent to that which he would have earned as an official confirmed
in his new post, and thus he had suffered no material damage.

According to the Tribunal, the costs for legal counsel and an expert opinion
incurred by the complainant as a preventive measure to defend his position in the
case concerning the cancellation of his second appointment could not be claimed
unless they were costs which the official had good reason to believe were for the
sound defence of his case. The Tribunal agreed with the complainant in his retain-
ing legal counsel, after the cancellation of his first appointment, as he could have
serious reasons for fearing a further cancellation, despite the reasons put forward by
the Agency. However, the complainant was not justified in his need to change legal
counsel, as he had done. In addition, the costs incurred in consulting an expert in
graphology to prove that the letter of 31 May 1996 had been received by Mr. Bodar
on 3 June, and not on 8 June 1996, were found to be immaterial, in the opinion of
the Tribunal. Moreover, as the Tribunal noted, when expert opinion was required it
was for the Tribunal to order it on its own motion or on the application of another
party (article 11 of the Rules of the Tribunal).

As regards the complainant's claim for moral damages, the Tribunal noted
that where the impugned decision was not unlawful, compensation was due only in
exceptional circumstances, such as where the wrong was especially grave. On the
other hand, where the decision was unlawful, the injury suffered need not be espe-
cially grave for moral damages to be awarded: it was enough for it to be serious (see
Judgement No. 447, in re Quiñones). In the present case, the two flaws relating to the
appointment of Mr. Boivin, in the view of the Tribunal, were imputable primarily
to the negligence of the Agency: on the first occasion, the omission to publish the
notice of competition, and on the second, the failure to refer the matter to the Joint
Committee for Disputes.

The Tribunal therefore concluded that adequate compensation was required, as
the personal interests of the complainant had clearly been harmed and there was no
reason to doubt the indications provided by him concerning the stress occasioned by
those decisions. The prejudice was grave in view of the duration of the uncertainty
in which he had been placed concerning the stability of his employment, which had
not entirely ceased since then. The Tribunal awarded the complainant 8,000 euros in
moral damages, as well as 2,000 euros in costs.
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10. JUDGEMENT NO. 1871 (8 JULY 1999): IN RE COATES (NOS. 1 AND 2) V.
FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS21

Non-appointment to post—Limited review of selection decisions—Priority cri-
terion in the appointment of staff—Other criteria of geographic distribution and
seniority

The complainant, who was of British nationality, joined the staff of FAO in
February 1987 as technical adviser for a project executed by the Fisheries Depart-
ment in Papua New Guinea. His fixed-term contract was renewed on several occa-
sions, the last one having been extended to 31 March 1997. He had been promoted
to grade P.5 in 1991.

On 13 July 1995, he applied for a post as Fishery Resources Officer at grade P.4
in the Fisheries Department at FAO headquarters. From the 97 applications received
for the post, the Fisheries Department submitted the names of 4 applicants, with
the complainant being placed first on the list. In its report to the Director-General,
the Selection Committee confirmed the choices made by the Fisheries Department,
but changed the order of preference, moving the fourth-placed applicant to second
on the list, with the complainant remaining at the top of the list. On 10 May 1996,
when examining the Selection Committee's report, the Director-General gave his
preference to the second-placed applicant on the ground that he was a national of a
country which was "under-represented" on the Professional staff of FAO, while the
complainant was a national of a country with "equitable representation".

The complainant appealed the Director-General's selection decision, contend-
ing that the decision was unlawful, in that it breached both the Constitution of FAO
and its General Rules and Staff Regulations.

In consideration of the matter, the Tribunal recalled that the provisions of
the Constitution and the General Rules and Staff Regulations, as well as case law,
showed that the Director-General had discretion with regard to the appointment of
staff members, which could only be subject to a limited power of review. In the
present case, the Tribunal observed that the Director-General had given paramount
importance to the principle of geographic distribution, which had resulted in his
selecting the applicant who was second on the list recommended by the Selection
Committee. In the Tribunal's view, the Director-General was mistaken in that the
FAO Constitution clearly stated that "the highest standards of efficiency and of tech-
nical competence" were of paramount importance in appointing staff. Consideration
of other criteria, including seniority of service and geographic distribution, was only
envisaged where several candidates were equally well qualified. It was not contested
that the qualifications of the complainant were considered to be more pertinent to
the post than those of the other candidates, both by the Fisheries Department and the
Selection Committee; moreover, the complainant alone could be considered to be an
internal candidate with a certain seniority of service with the organization. The Tri-
bunal thus concluded that the complainant had been wrongly passed over in favour
of an applicant whose qualifications were less pertinent and who had no seniority in
the organization. The Tribunal awarded the complainant $100,000 in compensation
for the injury he suffered, and 8,000 Swiss francs in costs.
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11. JUDGEMENT NO. 1872 (8 JULY 1999): IN RE BANDA V. ORGANISATION

FOR THE PROHIBITION OF CHEMICAL WEAPONS22

Termination for unsatisfactory service—Importance of notifying staff of rea-
sons for termination—Staff should be properly warned in time to have opportunity
for improvement of unsatisfactory performance

The complainant joined the Preparatory Commission for the Organisation for
the Prohibition of Chemical Weapons on 1 August 1993 and, as head of the Person-
nel Branch, was awarded fixed-term contracts which were renewed until 23 May
1997, when the Preparatory Commission ceased to exist and its powers were trans-
ferred to the Organisation for the Prohibition of Chemical Weapons (OPCW), which
had just been established. The complainant was awarded a three-year contract as
head of the Human Resources Branch with the Organisation, which took effect on
24 May 1997.

However, on 22 July 1997, the Director-General realized that some 80 members
of the staff had not signed the individual secrecy agreements to which they were
obliged to adhere, and he attributed the blame for this omission to the complainant
and two other staff members. The complainant was immediately suspended and
a procedure was commenced for termination of employment for unsatisfactory
services. His case was examined by the Special Advisory Board, which transmitted
its recommendations through the Joint Advisory Board to the Director-General. On
16 October 1997, the decision was made to terminate the complainant's contract
after the 60 days' notice. The complainant appealed against the decision to the
Appeals Council of the Organisation, which unanimously recommended that the
Director-General reverse his decision, which the Director-General declined to do.

Before examining the pleas, the Tribunal recalled that the Special Advisory
Board had recommended that the Director-General should terminate the complain-
ant's contract and the Appeals Council had recommended that he reverse his deci-
sion, as well as the more mitigated position of the Joint Advisory Board. For the
Special Advisory Board, the complainant's full career showed that his performance
had been unsatisfactory, including the unacceptable delays in the signing of the
individual secrecy agreements, which endangered the confidentiality policy of the
Organisation. The Appeals Council, on the other hand, had noted that the impugned
decision to terminate the complainant's appointment could only relate to his service
for the Organisation itself, that is, to the period from 24 May to 22 July 1997 in-
clusive. And in that regard, he had not been warned in due time that his services as
head of the Human Resources Branch of the Organisation were not considered sat-
isfactory before he was terminated. Between those two extreme opinions, the Joint
Advisory Board, which was responsible for transmitting to the Director-General the
opinion of the Special Advisory Board, while concurring with the opinion of the
Special Advisory Board, specified that the primary consideration which should be
taken into account by the Director-General was the fact that the complainant had not
taken timely measures for the signing of the individual secrecy agreements, which
endangered the Organisation's policy on the matter.

In view of the above, the Tribunal held that it was important to establish the
real reasons for which the impugned decision had been taken, as the complainant
rightly recalled that international officials had the right to be informed, from the
beginning of the procedure, of the grounds which would serve as a basis for the
Administration's decision, and that pursuant to the Director-General's administra-
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tive directive (OPCW-TS/AD/2), it was provided that, when the Director-General
decided to terminate an appointment, the staff member concerned shall be given in
the notice of termination "the reasons for the Director-General's decision and the
considerations, conclusions and recommendations of the special advisory board". In
the present case, the Tribunal noted that the decision taken on 16 October 1997 by
the Deputy Director-General, acting on behalf of the Director-General in the latter's
absence, did not provide detailed reasons; it had notified the complainant of the de-
cision to terminate his appointment, while assuring him that the decision had been
taken "after careful consideration of all the facts, taking into account the recommen-
dations of the Special Advisory Board and of the Joint Advisory Board", without
mentioning that the recommendations were not entirely concordant. The Tribunal
therefore concluded that the impugned decision was tainted by a flaw which could
not be attenuated by the fact that the complainant had been informed on 22 July
1997 of the reasons for which the Organization had set in motion the procedure for
the termination of his appointment.

The Tribunal, noting that it was the performance of the complainant from 24
May 1997 which had been taken into account by the Director-General, was of the
view that since the procedure that was instigated was not a disciplinary one, but a
procedure for the termination of the complainant's appointment for unsatisfactory
service, the complainant needed to be informed in due time, either through a nega-
tive performance appraisal report or through precise warnings (see, for example,
Judgement No. 1484 (in re ThuillieJ). In the present case, the Tribunal noted that the
performance appraisal report for the period 1966-1997 had never been completed
and the only criticism concerning unsatisfactory service, which related to the sign-
ing of contracts of employment and individual secrecy agreements, had been made
on 22 July 1997, the very day of his suspension, which meant that there had been no
opportunity for the complainant to demonstrate that he was capable of-improving
his performance. The Organisation had invoked the internal memorandum sent by
the Director of the Administration Division on 1 July 1997 to the complainant, but,
as the Tribunal observed, while the general tone of the memorandum was critical, it
did not contain any warning permitting the complainant to believe that his profes-
sional competence was being challenged less than two months after his appointment
for three years.

The Tribunal concluded that the impugned decision must be set aside because
it did not provide the complainant with the guarantees that were due to international
officials threatened with the termination of their appointment for unsatisfactory
service. The Tribunal considered that there was no reason to order the reinstate-
ment of the complainant, nor to set aside the decision to withhold a step increment
effective 1 August 1997, but instead ordered the Organisation to pay the complain-
ant an amount equal to the salary and benefits that he would have received had he
remained in service at his grade and step between the date of the termination of his
appointment and 23 May 2000, the date of the expiration of his contract. He also was
awarded 6,000 euros in costs.

12. JUDGEMENT NO. 1878 (8 JULY 1999): IN RE LIMAGE (NO. 3 ) V. UNITED

NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION23

Summary dismissal—Tribunal's review of the proportionality of a discipli-
nary measure—Importance of notifying staff member of precise charges of seri-
ous misconduct—Role of Joint Disciplinary Committee—Issue of previous similar
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behaviour of staff member being included as grounds for dismissal—Question of
behaviour rising to level of "serious misconduct "—Responsibility for shortcomings
of Appeals Board

By its Judgement No. 1639 of 10 July 1997, the Tribunal set aside the decision
of the Director-General of 4 October 1996 summarily dismissing the complainant,
and the matter was remitted to the Director-General for a new decision in accord-
ance with due process. There was also a further judgement: No. 1748, concerning
the execution of Judgement No. 1639.

Subsequently, on 4 August 1997, the Director of the Bureau of Personnel wrote
to the complainant asking her to "show cause" within seven days of receipt why an
appropriate disciplinary measure should not be taken against her following her seri-
ous misconduct towards Mr. Rissom, as reflected in his "note for the record" of 19
May 1995, a copy of which was annexed, and which the Director stated had been
"corroborated in its essential particulars" by his secretary. Mr. Rissom's note gave
an account of events beginning on 27 April 1995, with particular emphasis on an
incident on 17 May 1995 and a phoned apology that evening from the complainant.
The Director added that the Director-General would take an appropriate decision
upon receipt of her reply or, if none was received, within seven days.

By letter dated 9 September 1997, the Director of Personnel informed the com-
plainant that the Director-General had taken into consideration her reply of 11 Au-
gust 1997, and that he had noted that she did not deny having insulted Mr. Rissom
and said the Director-General had concluded that her conduct constituted extremely
serious misconduct, as she had accused her colleague of being a fascist and a Nazi.
She was further informed that she was dismissed summarily with effect from 15
September 1997 or the date of receipt of the letter, whichever was earlier. On 11
September, the complainant lodged an appeal with the Appeals Board, which unani-
mously recommended that the Director-General reconsider his decision and, taking
into account the mitigating circumstances, impose a lesser penalty. By a letter of 12
August 1998, the Director-General informed the complainant that he had decided to
maintain the decision for the reasons already given in the letter of 9 September 1997
and in the Administration's detailed reply of 31 December 1997 to her appeal.

In consideration of the matter, the Tribunal recalled that the proportionality of
the disciplinary measure to an offence was within the discretionary authority of the
Director-General; and the Tribunal could only interfere with it if it had been taken
without authority, violated a rule of form or procedure, or was based on an error of
fact or of law, or if essential facts had not been taken into consideration, or if it was
tainted with misuse of authority, or if a clearly mistaken conclusion had been drawn
from the facts.

In the Tribunal's opinion, the Organization once again had denied due process
to the complainant. The Tribunal observed that the letter of 4 August 1997 referred
to her "serious misconduct" towards Mr. Rissom as reflected in his note and cor-
roborated by his secretary. In the view of the Tribunal, it was not acceptable that a
staff member accused of serious misconduct had to abstract from a narrative account
the essence of the allegations against him or her.

The Tribunal further observed that the essence of the accusation was that the
complainant had conducted herself towards Mr. Rissom in the incident on 17 May
1995 as described in Mr. Rissom's note and that this amounted to serious miscon-
duct warranting summary dismissal under staff regulation 10.2, and the Director-
General could not impose disciplinary measures other than censure or summary
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dismissal without referring the case to a Joint Disciplinary Committee. Therefore,
whether the alleged conduct amounted to serious misconduct as opposed to unsat-
isfactory conduct under staff regulation 110.1 was an issue to be decided, and it ap-
peared from the letter of 4 August 1997 that, if the facts in Mr. Rissom's note were
true, the question of serious misconduct had already been established in the opinion
of the Director-General.

The Tribunal observed that the impugned decision of 12 August 1998, main-
taining the complainant's summary dismissal, referred to the reasons already set
out in the letter of 9 September 1997 and in the Administration's detailed reply to
the complainant's appeal of 31 December 1997. That reply, which was summa-
rized in the report of the Appeals Board, referred to previous incidents involving
the'complainaht and stated it was not the first time she had behaved in such a man-
ner. However, since her past behaviour was not' mentioned in the letter of 4 August
1997, it could not be considered as partly justifying her dismissal. In the view of the
Tribunal, that was a serious error and the organization had compounded it by giving
an account in the reply to the present complaint.

The Tribunal, recalling that according to regulation 10.2 only serious miscon-
duct could give rise to summary dismissal, stated that while the complainant's con-
duct was not such as to be expected from an international civil servant, it was not
so serious as to warrant summary dismissal. Her words were intemperate, spoken
in the heat of the moment to a superior, and her insulting Nazi salute, which was
particularly hurtful to Mr. Rissom, a German, was unacceptable. On the other hand,
an apology had been offered' the same evening and again the next morning and a
written acceptance had been generously given by Mr. Rissom. In the opinion of
the Tribunal, qualifying the incident as serious misconduct justifying summary dis-
missal would be a clearly mistaken conclusion to draw from the facts. The Tribunal
therefore concluded that the disciplinary measure imposed was so disproportionate
as to amount to a mistake of law.

The Tribunal further considered that it was not acceptable that the organization,
in its defending against the present complaint, disclaimed all responsibility for any
alleged shortcomings of the Appeals Board. In that regard, the Tribunal recalled that
the Director-General was obliged under regulation 11.1 to "maintain an Appeals
Board to advise him", and timé limits were laid down for filing and forwarding
pleadings, and these could be extended by the chairperson with the agreement of
the Director-General. In the Tribunal's view, if the machinery was not working
smoothly a staff member's right to have an appeal dealt with in accordance with the
Staff Regulation and Rules was affected.

As the complainant had made serious accusations about the conduct of the ap-
peal procedure which could only be dealt with by inviting a response from the Board,
the Tribunal decided that, rather than delay matters by postponing the present judge-
ment to enable that to happen, it would give the complainant immediate satisfaction.
It concluded that the complainant had been denied due process and that there had
been a lack of proportionality in considering the incident as serious misconduct.
The impugned décision was set aside, and the organization was ordered to reinstate
the complainant in her former post' of another post corresponding to her grade and
qualifications, with retroactive effect to the date of separation from service. She
would receive all pay to which she was entitled from that date and her pension rights
accordingly would be restored. She also was awarded $10,000 in damages for moral
injury and $4,000 for costs.
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13. JUDGMENT NO. 1881 (8 JULY 1999): IN RE GOODE V. INTERNATIONAL

LABOUR ORGANIZATION24

Non-renewal of contract—Tribunal review of discretionary decision not to re-
new—Issues in internal complaint which were logically inseparable should not be
split—Issue of prejudicial comments made during decision-making process—Staff
member must be allowed opportunity to comment on unflattering information sub-
mitted to decision-making body

The complainant was engaged as a senior research officer with the Interna-
tional Labour Organization with effect from 15 December 1996. In accordance with
the applicable staff rule, the first two years of his appointment, which was initially
for one year, were to be probationary. A probationary employee's first performance
appraisal was supposed to take place after nine months. In the complainant's case,
his first performance appraisal report, prepared by his first-level supervisor, took
place eight and a half months after his appointment, and was extremely unfavour-
able. After being reviewed by the Department Director and by the Reports Board,
the report reached the Director-General who, on 11 December 1997, decided that
the complainant's contract, originally due to expire on 14 December 1997, instead
of being renewed to allow for the completion of the normal probationary period of
two years, should only be extended to 31 July 1998.

The complainant filed a complaint to the Director-General on 9 February 1998.
This internal complaint was divided into two parts by the organization. The Director
of Personnel told the complainant by a letter of 6 March 1998 that the Director-
General was requesting the Reports Board to review both the performance report
and the process leading to the original decision not to extend the complainant's
contract beyond 31 July 1998, in the light of further inquiry and evaluation and consi-
deration of other relevant material. Then, following receipt of the Board's report, the
Director-General would decide whether to renew the complainant's contract until
the end of the normal probation period of two years or to confirm the expiration date
of 31 July 1998. The consideration of that part of the internal complaint that related
to abuse of power and unfair treatment by the complainant's supervisor was deferred
to the time when the report was received from the Reports Board.

The Reports Board carried out the investigation requested by Director-General.
It sought and obtained a new performance appraisal report and other information re-
garding the complainant's work and productivity and, inter alia, received represen-
tations from the complainant and his superiors. After due deliberation it reported to
the Director-General that the additional elements presented to it were not sufficient
to make it alter its views and that it was not in a position to recommend an exten-
sion of the complainant's contract. The report of the Board, dated 23 April 1998,
was submitted to the complainant for his comments, which were submitted, along
with the report itself, to the Director-General, who confirmed the non-renewal of the
complainant's appointment. The complainant appealed that decision.

The complainant asserted non-compliance by the organization with certain
provisions of the Staff Regulations relating to probationary employment. He also
complained of unfair treatment by his supervisor and attacked the substance both of
the original performance appraisal report and of the revised performance appraisal
conducted in March 1998, which formed the basis of the report by the Reports
Board. The organization, for its part, took the position that the only issue was the
decision not to renew the complainant's original one-year contract. Both the com-
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plainant and the organization had indicated that the issue of personal prejudice of the
complainant's supervisor was still under investigation.

The Tribunal, however, was of the view that even if the decision not to renew
the complainant's contract for a further year was purely a matter of discretion, as
contended by the organization, that decision was subject to review by the Tribunal
if it was shown that it was procedurally defective or resulted from an abuse of power
or from personal prejudice.

The organization contended that there was no evidence to support the com-
plainant's position and that the language employed by the supervisor in her various
communications about the complainant was generally moderate and professional
in tone. In the view of the Tribunal, the evidence did not bear out this contention,
recalling at least one document, a minute addressed to the Reports Board, dated
2 March 1998, which engaged in very strong language to describe the allegations of
the complainant. The Tribunal remarked, however, that the issue of personal preju-
dice was of course likely to turn on far more than whether or not the complainant's
supervisor was polite. But as the Tribunal stated, it was simply not in a position to
judge the issue since neither party had pleaded it fully.

In that regard, the Tribunal observed that it was wrong for the organization to
deal with the complainant's internal complaint by dividing it into two parts, which
were in fact logically inseparable. Great cost and inconvenience might have resulted
if the Tribunal had found itself obliged to adjourn the matter to its next session in
order to have the parties complete their pleadings. However, in the present case,
the Tribunal noted that the material produced included a minute of 2 March 1998
addressed by the complainant's supervisor to the Reports Board, containing very
unflattering and tendentious language about the complainant.

The complainant asserted that the organization did not deny that the minute
was not previously seen by him, and this, in the opinion of the Tribunal, was a clear
breach of the rules of natural justice. The Tribunal further noted that the minute
was dated just prior to the Reports Board undertaking a new and complete reassess-
ment of the complainant's performance appraisal, and its resulting report was at the
very foundation of the final decision reached by the Director-General, which was
the decision before the Tribunal. The organization had argued that the supervisor's
unflattering comments to the Reports Board had nothing to do with the quality of
his work during the period being reviewed by the Board. In the Tribunal's opinion,
however, even if it were true, the submission was beside the point. Prejudicial com-
ments made to a body advising the decision maker by one of the parties to a dispute
were often irrelevant to the actual substance of the dispute, but they were nonethe-
less prejudicial. Furthermore, if such comments were made, an opportunity must
be given to the other party to respond to them, and by failing to do this the Reports
Board had breached its duty of fairness.

The report of the Reports Board being vitiated, the Tribunal concluded that
the decision of the Director-General, which was based upon that report, could not
stand and must be quashed. The complainant was entitled to be paid his salary and
benefits for the period from 1 August 1998 to 15 December 1998, the date on which
his term of contract for a normal probationary period would otherwise have expired,
less the amount of any occupational earnings during that same period. The Tribunal
observed that the complainant was not as yet entitled to any moral damages, as the
question of personal prejudice had not been decided.
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C. Decisions of the World Bank Administrative Tribunal2

1. DECISION NO. 205 (3 FEBRUARY 1999): H. PAUL CREVIER V.
INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT•26

Claim for both unreduced pension benefit and severance payments under
amended pension system—Issue of linking pension entitlement with severance enti-
tlement—Question of retroactive change of terms and conditions of employment—
Question of reasonableness of conditioning receipt of unreduced pension in forgo-
ing receipt of severance payment —Discrimination not an issue when staff members
are in different situations/categories—Use of pension assets—Issue of parallelism
in connection with the International Monetary Fund

The Applicant joined the Bank in 1973 and made his career in the Corporate
Secretariat. His employment was made redundant with effect from 15 August 1997,
at which time he received a lump-sum severance payment equivalent to 22.5 months
of his net monthly pay, in accordance with staff rule 7.01. Other benefits also were
explained to him, and although his pension entitlement was not specifically ad-
dressed it was understood that he would receive pension benefits under Rule of 75,
the pension benefit he had selected. However, the Applicant claimed that because
he had not been allowed to draw unreduced benefits from the Staff Retirement Plan,
as well as severance pay under the Staff Rules, he had been discriminated against,
retroactively deprived of compensation for services rendered and denied equitable
treatment.

On 15 April 1998, amendments to the Staff Retirement Plan came into ef-
fect, the purpose of which was to reorient the pension system to provide for more
flexibility, including not penalizing staff for early retirement and facilitating staff
mobility. Rule of 50 provided that a staff member in the service of the Bank as at
14 April 1998 could elect to retire on an unreduced early retirement pension if he
or she was at least 50 years old, or had at least 1,095 days of service, and had not
received a severance payment from the Bank. As was usually the case with the
reform of social security pension systems, staff members under an existing plan
were "grandfathered" so as to retain all the benefits and rights to which they were
previously entitled under the plan.

The Applicant's selection of the Rule of 75 pension resulted in a pension reduc-
tion of approximately 11 per cent, or an annual pension in the amount of $87,373,
rather than the unreduced amount of $98,393. In addition, the Applicant was entitled
to and accepted full severance payments in compensation for redundancy, equiva-
lent to a maximum of 22.5 months of his final monthly net salary, or $216,881.25.
Prior to his opting for the Rule of 75 and redundancy severance payments, it had
been confirmed to the Applicant by management that he would not be entitled to
receive an unreduced Rule of 50 pension if he also collected severance payments.
The Applicant requested an administrative review of that decision, and in response
the Respondent reiterated its position. The Respondent also noted that, because in
its view neither the Bank management, the Appeals Board nor the Pension Benefits
Administration Committee would have any discretion under the terms of the Staff
Retirement Plan to grant the Applicant an unreduced pension, he could proceed
directly to the Administrative Tribunal.

The Tribunal first considered whether it was an abuse of discretion for the Bank
to link the pension entitlement of a staff member with his or her severance entitle-
ment or whether such matters were entirely unrelated. As the Tribunal noted, while
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it was true, as argued by the Applicant, that pensions and severance payments were
governed by the different Principles of Staff Employment and that pension funds
were kept and managed separately from the Bank's administrative budget—from
which severance compensation was paid—it was the objective of both mechanisms
to provide financial protection and assistance to staff members upon their separation
from the Bank. In that respect, in the view of the Tribunal, they could rightly be
regarded as complementary components of an overall employment policy. And that
link was not just a matter of theory, but one found in the Staff Rules themselves, as
pointed out by the Tribunal.

In addressing the question as to whether, in denying the Applicant the combi-
nation of an unreduced Rule of 50 pension and severance payments, the Bank had
retroactively changed the terms and conditions of employment, the Tribunal noted
that in the context of the pension reform the Bank had not reduced the existing rights
of staff members, which was the basic consideration underlying the grandfathering.
In that respect, every staff member continued to have every right that he or she had
before 15 April 1998. In the Applicant's case, he received a pension under the Rule
of 75 to which he had a right, and in addition, because of having been made redun-
dant, he was entitled to the maximum severance payments, which he also received.
No retroactive change in the Applicant's terms and conditions of employment had
intervened in the present case and, consequently, no retroactive deprivation of com-
pensation for services already rendered could be found, a situation which, if exist-
ing, would be contrary to principle 2.1(c) of the Principles of Staff Employment and
a well-established line of decisions of the Tribunal (see de Merode, Decision No. 1
(1981)).

The Applicant had contended that it had been unreasonable and unfair for the
Bank to make eligibility for an unreduced pension under the Rule of 50 conditional
upon the non-receipt of severance payments. The Tribunal recalled that entitlement
to severance payments was part of the terms and conditions of employment, and the
Bank's practice up to then had been that persons made redundant were entitled to
both severance payments and the same pension to which they would have been enti-
tled as voluntary retirees. In the view of the Tribunal, to make one such element con-
ditional upon the other could not be regarded as unreasonable per se. Every amend-
ment to the Staff Retirement Plan over the years and every one of its benefits had
been made conditional upon meeting certain requirements. In cases of redundancy
similar to those of the Applicant, making the entitlement to an unreduced pension
conditional on the waiver of severance reflected the fact that the unreduced pension
met to a large extent the need for financial assistance to which severance pay was
mainly directed. In addition, the Applicant had been given the choice of receiving
either the enhanced pension or his full severance pay together with the Rule of 75
pension. Therefore, in the opinion of the Tribunal, it was not unreasonable for the
Bank to have conditioned the entitlement to unreduced Rule of 50 pension benefits
upon the non-receipt of severance.

The argument that the Rule of 50 entailed discrimination between groups within
the staff in violation of principle 2.1 of the Principles of Staff Employment also
had been made. The Applicant had asserted in that respect that even if he had opted
for an unreduced pension in lieu of severance payments he would still have been
required to leave the Bank involuntarily, as opposed to other staff members who
could make the choice whenever it suited them. However, the Tribunal noted that
discrimination was not an issue when staff members were in different situations,
and thus would normally be governed by different rules, as was the case in the Staff
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Retirement Plan and the Staff Rules. As the Tribunal pointed out, discrimination
would occur if only some, but not all, members of a group of eligible redundant staff
members were allowed to opt for an unreduced pension under the Rule of 50.

The Tribunal also did not agree with the Applicant's argument that the Bank
was using Staff Retirement Plan assets for a purpose other than for the payment of
retirement benefits, and that this, consequently, was an abuse of discretion and a
détournement de pouvoir and de procédure. As observed by the Tribunal, firstly, the
Rule of 50 was available to all staff members and not only to those made redundant,
who would likely constitute only a small proportion of those leaving Bank employ-
ment. Therefore, the administrative budget would not be significantly affected by
those staff members who met the requirements of the Rule and voluntarily retired.
Secondly, the pension fund was used only to pay for retirement benefits and for no
other purpose.

The Tribunal concluded that to the extent that existing rights were not affected,
as they had not been affected in the Bank's reform, it was permissible for the Bank
to provide incentives for staff mobility such as those embodied in the Rule of 50.
Moreover, eligible staff members were now provided with the option of retiring
under the Rule of 50 even if they had been declared redundant.

The Tribunal also examined the principle of parallelism in the light of the
present case. As laid down in von Stauffenberg (Decision No. 38 (1987)), parallel-
ism entailed a process of consultations with the International Monetary Fund (IMF),
a business rationale for any differentiation in benefits and, if such was the case, to
consider whether the Fund's decisions should be followed by the Bank. As explained
by the Respondent, the first condition had been met through consultations. The last
condition was inapplicable in the present case. In the view of the Tribunal, then,
the question was whether there was a justification for a different business rationale
on the part of the Bank, and the Tribunal found that there was such a justification.
Firstly, the reform had increased the benefits available to staff members by introduc-
ing the Rule of 50, and it may be for IMF to consider the convenience of a similar
benefit. Secondly, parallelism did not mean that the Bank was tied to IMF policies,
but rather that it should consider them as a reference point. And thirdly, the size and
mission of the Bank was now entirely different from that of IMF. As the Tribunal
observed, the Bank had asserted a need to provide for mobility of its staff and that
was justified, not by comparison with IMF, but in consideration of its own reality.

For the above reasons, the Tribunal unanimously decided to dismiss the ap-
plication.

2. DECISION NO. 211 (14 MAY 1999): SUE C. LYSY V. INTERNATIONAL BANK
FOR RECONSTRUCTION AND DEVELOPMENT27

Non-confirmation of permanent appointment and termination—Internal rem-
edies must be exhausted—Treatment of evidence by the Tribunal—Role of the
Tribunal in reviewing performance reports—Question of interpersonal relation-
ships—Performance evaluation reports should be balanced—Issue of improper
motivation—Importance of first informing staff member concerned of performance
evaluation—World Bank's Code of Ethics

The Applicant joined the Bank in June 1977 as a Research Assistant in the De-
velopment Economics Department. Thereafter she had a number of other positions,
including that of Management Systems Analyst (levels J to 22), Projects Officer
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(level 23), Financial Analyst (level 23) and Program and Budget Officer (level 24).
In 1995, she held the position of Senior Financial Analyst, level 24, in the Natural
Resources, Water and Environment Division. When that assignment became redun-
dant, she began working in the Infrastructure Division of the European and Central
Asia Region, Country Department 4 (EC4IN), as a Senior Financial Analyst, grade
24, in January 1996. The terms of a temporary assignment and Mutually Agreed
Separation Agreement of 6 March 1996 provided that she would remain in regular
work and pay status through 15 July 1997, and that she would begin 22.5 months of
special leave from 16 July 1997 through 31 May 1999. The agreement would lapse
if the assignment in EC4IN became permanent by 15 July 1997 by mutual agree-
ment or if the Applicant took up a new assignment; otherwise, she would separate
from the Bank. The Applicant was to be notified no later than 31 December 1996
whether her assignment in EC4IN was to be made permanent.

There was no dispute that the Applicant's work in EC4IN started off well. Her
first assignment was as the lead financial analyst for the Ukraine Electricity Market
Development Project, and in the performance effectiveness plan part of the Appli-
cant's 1995 performance report, completed on 26 March 1996, the Division Chief
stated that the Applicant had made an excellent start in EC4IN and that she had been
able to tackle in a remarkably short time the complexity of the financial situation
of several energy companies in Ukraine. The Applicant claimed that problems had
arisen in October 1996, after she drew attention to concerns relating to two Bank
projects in Ukraine, while the Task Manager of the project strongly disagreed with
her views. Subsequently, on 7 January 1997, the Division Chief of EC4IN informed
the Applicant that she would not offer her a permanent assignment in EC4IN.

The administrative review not being favourable, on 13 August 1997, the Appli-
cant filed an appeal with the Appeals Committee, claiming that she had been given a
very poor performance review and that her employment had been terminated because
of her insistence upon making an honest appraisal of the Krivoy Rog Rehabilitation
Project, one of the Ukrainian projects she had dealt with. The Appeals Committee
issued its report on 29 May 1998 and found there was no evidence of retaliatory
or improper motive behind the 1996 performance report. The Committee had ac-
cepted that to a large extent the tensions among the Krivoy Rog project team were
attributable to the Task Manager of the project, but found that the Applicant was not
capable of performing in the way that the Division Chief needed her to perform at
that time, in that she was distracted by the hostility of the debate and demoralized by
having to use figures she believed were wrong in her analysis. In her application to
the Tribunal, the Applicant sought reinstatement to a permanent post.

Regarding the 7 January 1997 decision, whereby the Division Chief had in-
formed the Applicant that she would not be offered a permanent assignment in
EC4IN, the Respondent submitted that her claim should be dismissed for failure
to exhaust internal remedies. It argued that she had neither sought administrative
review of that decision nor appealed the decision to the Appeals Committee. The
Applicant had claimed that she had pursued internal remedies, such as mediation.
However, in the view of the Tribunal, those steps did not constitute a request for
review and were not sufficient to meet the requirement that internal remedies be
exhausted. Furthermore, the Applicant had not put forward any special reasons why
the Tribunal should consider whether the decision violated the terms of her employ-
ment, and there did not appear to be any exceptional circumstances which required
the Tribunal to consider that claim.
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The materials annexed to her application to the Tribunal consisted of two state-
ments which the Power Engineer and Procurement Expert of the Krivoy Rog project
team and the Principal Financial Analyst in EC4IN had sent by e-mail to the Appeals
Committee. The Appeals Committee had not used them; the two staff members
had given oral evidence before the Committee. The Respondent had requested that
those statements be stricken from the record, but the Tribunal was of the opinion
that the fact that the statements had been prepared for the Appeals Committee but
not used by that body did not prevent the Tribunal from referring to them. The Tri-
bunal explained that it was not a court of appeal from the Appeals Committee. Its
proceedings were entirely separate and independent from those of the Committee,
and the Tribunal was the only body within the Bank that dealt with complaints judi-
cially, and it did so only on the basis of the evidence before it (see de Raet, Decision
No. 85 (1989)). Furthermore, the statements in question had been made by persons
with appropriate expertise and with knowledge of the Applicant and her work in the
Division. Moreover, neither of the staff members had claimed privilege or confiden-
tiality in respect of their statements.

The Applicant's 1996 performance report had contained substantial criticisms
of her work for the staff appraisal report on the Krivoy Rog project, and she chal-
lenged those criticisms, relying on memoranda and reports from a number of her
colleagues to support her claim that her work was sound, and that the criticisms
were unfair and an abuse of discretion. The Tribunal noted that while it could not
form its own opinion as to the technical quality of the Applicant's work, it could
refer to the views that had been expressed by independent experts on those issues,
and it could consider whether there was any unfairness in the assessment amounting
to an abuse of discretion. In that regard, the Tribunal observed that the most signifi-
cant independent review of the Applicant's work on the Krivoy Rog project was
the report of the Quality Assurance Group, which had been prepared at the request
of the Vice-President of the Division, for the purposes of the Applicant's request
for administrative review. The Vice-President had carried out the administrative
review based on written material, including the QAG report, and, describing the
Applicant's performance in 1996 as mixed, had concluded that there was no reason
to change her report. It appeared to the Tribunal, however, that the administrative
review seemed to dissociate the great difficulties and hostility the Applicant experi-
enced in her dealings with the Task Manager from the actual work she was required
to produce. The Tribunal further stated that it did not consider her concerns to be
professional issues but rather interpersonal communication problems. The Tribunal
considered that while there might have been weaknesses in the Applicant's work,
there were also management failings in responding to her concerns and in regard
to the Krivoy Rog project itself. That those management failings did contribute to
the outcome and to the quality of the Applicant's work was explained by the QAG
report, but it was not made clear in the Applicant's 1995 performance report.

The Applicant also challenged the comments in her 1996 performance report
concerning her interpersonal and communications skills as being unfair and an
abuse of discretion. The Tribunal noted that the Applicant had always been rated
well in regard to interpersonal skills, had been with the Bank since 1977 and had
a long record of competence and good relationships. The report had stated that the
Applicant's emotions affected her productivity, but without indicating any underly-
ing reasons. It did not indicate that the Applicant had raised genuine professional
concerns about one particular project, or that they had been treated contemptuously
and with hostility. The statements in the evaluation seemed to the Tribunal in the
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light of all the circumstances to lack proper balance and to convey an incomplete
picture which was unfair to the Applicant.

In the opinion of the Tribunal, a performance evaluation should deal with all
relevant and significant facts and should balance positive and negative factors in a
manner which was fair to the person concerned. Positive aspects needed to be given
weight, and the weight given to factors must not be arbitrary or manifestly unreason-
able (see Romain (No. 2), Decision No. 164 (1997)).

The Applicant had further claimed that the criticisms that appeared in the per-
formance report were improperly motivated. The Tribunal, recalling that a finding
of improper motivation could not be made without clear evidence, considered that
although there was a degree of inconsistency and mismanagement in the Division
Chiefs handling of the issues, this lack of balance in the evaluation was not moti-
vated by a desire to retaliate.

The Applicant also claimed that her draft 1996 performance report had been
put to Management Review without being shown to her or discussed. The Tribunal,
while noting that the draft contained comments which were particularly damaging
to the Applicant, and even though the Division Chief informed the Management Re-
view Group that the evaluation was a draft, the failure to conduct the review process
in the time specified and to ensure that the Applicant had an opportunity to comment
on the draft before it was sent on was in violation of the January guidelines and was
not consistent with fair treatment.

Finally, the Applicant claimed that the Respondent had violated the World
Bank Group's Code of Ethics by instructing her to use an unrealistically low input
price to justify a project which was otherwise not financially viable. In that regard,
the Tribunal noted that the Code of Ethics provided that staff members should "pro-
vide decision makers with candid analysis", but concluded that the circumstances
in the present case were not sufficiently clear to justify a finding that there had been
a violation of the Code, as the problem seemed rather to have been that of misman-
agement or mishandling of the problem that had arisen concerning the Krivoy Rog
project.

The Tribunal concluded that the Bank had failed to treat the Applicant with fair-
ness and impartiality and according to proper process, and unanimously decided to
award compensation to her in the amount of $200,000 net of taxes, including costs.

D. Decisions of the Administrative Tribunal
of the International Monetary Fund28

1. JUDGEMENT NO. 1999-1 (12 AUGUST 1999): MR. "A" V. INTERNATIONAL

MONETARY FUND29

Retroactive conversion to regular staff and reinstatement—Issue of receivabil-
ity—Question of deciding merits of claim before examining issue of jurisdiction—
Issue of exercising jurisdiction in order to prevent escaping a judicial review—Audi
alteram partem—Question of remedies

•The Applicant was hired by the Fund as a consultant under its Technical As-
sistance Programme for a two-year period, beginning in January 1990. His letter of
appointment provided:
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"You will not be a staff member of the Fund and will not be eligible for
any benefits other than those specified in this letter."

It stated in addition:

"This appointment can be terminated by you or the Fund on one month's
notice, or by mutual agreement."

This basic contract was renewed several times, and apart from increases in the
Applicant's remuneration, the terms of his appointment remained unchanged.

In August 1998, the Applicant's department head allegedly informed him that
the Fund intended to end his contractual employment, and on 26 February 1999, his
final contract expired according to its terms.

The Applicant appealed, seeking, inter alia, conversion of his status to that of
regular staff, as of 2 January 1993, and "reinstatement" as a regular staff member.
As regards the Tribunal's jurisdiction over his complaint, the Applicant contended
that the Fund's classification of him as a contractual employee was an arbitrary
administrative act that ignored the facts and should not determine the exercise of
the Tribunal's jurisdiction, and the argument that the Tribunal did not have jurisdic-
tion because the Applicant was not a staff member presumed as true the very fact
at issue. He further argued that the Tribunal should exercise jurisdiction over his
claim because otherwise he would have no opportunity for review on the merits by
an impartial adjudicatory body. Furthermore, the Applicant contended that the in-
ternational administrative law doctrine audi alterant partent, i.e., every disputant is
entitled to be heard—which was incorporated into the internal law of the Fund—
required that the Tribunal exercise jurisdiction over the Applicant's claim.

In consideration of the case, the Tribunal noted that the gravamen of the Ap-
plicant's complaint was that, although he had been employed on a contractual basis,
the nature and continuity of his work indicated that he should have held a staff ap-
pointment of indefinite duration. The Fund in its Motion for Summary Dismissal
maintained that the Fund's Employment Guidelines of 1989, while providing that
contractual appointees generally should not perform the same tasks as staff mem-
bers, except on a short-term basis or where individual circumstances warranted, and
whereas the Applicant had performed essentially the same functions as regular staff
members for over nine years, were intended to provide guidance to the Recruitment
Division and Fund departments, but that the Guidelines did not give rise to any legal
entitlements on the part of individuals. Furthermore, according to the Respondent,
the employment of staff and contractual employees differed with regard to a number
of factors, e.g., no geographical distribution restraints on contractual staff, and
those employees were not subject to a competitive appointment process as were the
Fund's regular staff. Greater flexibility also was afforded to contractual employees,
who were exempt from the salary structure that governed the remuneration of regu-
lar staff members. In addition, staff members and contractual employees had access
to different avenues of dispute resolution: contractual employees had recourse to
an arbitration procedure, while staff had access to the grievance procedure and the
Administrative Tribunal.

The Tribunal further noted that allocation of personnel functions among the
various categories of Fund employment had long been a matter of controversy within
the Fund and was currently undergoing revision. Both the adoption of the 1989
Employment Guidelines and the revised 1999 Policy on Categories of Employment
had been prompted by concerns that contractual and vendor personnel might have
been performing functions for which there was a long-term need and which should
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be performed by Fund staff. The Fund in its Motion for Summary Dismissal acknow-
ledged "anomalies in the current system of contractual employment", but maintained
that those difficulties must continue to be addressed on a systemic basis rather than
through the litigation of individual cases.

Accordingly, the Respondent contended that the application should be dis-
missed as irreceivable on the grounds that, as a former contractual employee, Mr.
"A" did not have standing to bring a case before the Administrative Tribunal; the
Applicant was not within the Tribunal's jurisdiction ratione personae pursuant to
article II of the Tribunal's statute. The Respondent further contended that the ap-
plication should be dismissed as not falling within the Tribunal's jurisdiction ra-
tione materiae, as article II of its statute also limited the Tribunal's subject-matter
jurisdiction to challenges by a staff member to the legality of an administrative act
adversely affecting him.

In considering the issue of jurisdiction, the Tribunal, citing articles III, IV and
XIX of its statute, was mindful that international administrative tribunals were tri-
bunals of limited jurisdiction and might not exercise powers beyond those granted
by their statutes. The principal issue raised by the present case, in the opinion of
the Tribunal, was whether the nature of the Applicant's allegation on the merits,
i.e., that he had been illegally classified as a contractual employee when he should
have been hired as a member of the staff of the Fund, required the Administrative
Tribunal to exercise jurisdiction over his claim even though its jurisdiction ratione
personae was limited to claims brought by members of the staff and its jurisdiction
ratione materiae was limited to challenges to the legality of decisions taken in the
administration of the staff. In that regard, the Applicant had requested the Tribunal
to look beyond the language of his letter of appointment to determine that he was
a de facto member of the staff and, furthermore, the view that the Tribunal did not
have jurisdiction because the Applicant was not a staff member presumed as true
the very fact at issue.

Thus the Administrative Tribunal was presented with two alternatives: to en-
force the language of the contract and deny jurisdiction on the basis of the narrowly
drawn wording of the statute of the Tribunal and the express language of the Appli-
cant's letter of appointment; or to first examine the merits of the Applicant's claim,
i.e., that he should be accorded the benefits of staff membership based on the nature
and continuity of his work, and then decide as the result of that examination whether
it might exercise jurisdiction ratione personae and ratione materiae, despite the
language of the letter of appointment to the contrary.

The Tribunal, while citing World Bank Administrative Tribunal Decision
No. 15, Joel B. Justin (1984), ILO Administrative Tribunal Judgement No. 307, in
re Labarthe (1977), and United Nations Administrative Tribunal Judgement No. 96,
Camargo (1965), noted that while international administrative tribunals occasional-
ly had found it necessary to examine the merits of a case before determining whether
to exercise jurisdiction, there was also support for the view that jurisdiction might
be denied on the basis of the language of the Applicant's contract of employment
and the applicable statutory provision. In addition, some decisions had rejected on
the merits claims that contractual employees had employment rights beyond those
prescribed by their contracts, and still others had come to the opposite conclusion,
sometimes taking a broad view of jurisdictional prerogatives. The Tribunal, citing
an array of cases of other administrative tribunals, considered that the present case
fell to be decided on the basis of the particular provisions of the Tribunal's statute
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and its travaux préparatoires, and of the specifications of the Applicant's contract,
and concluded that it lacked jurisdiction, in view of the express language of that
contract, which denied the Applicant staff membership, and of the explicit wording
of the statute of the IMF Administrative Tribunal, granting the Tribunal jurisdiction
only over complaints brought by a "member of the staff' challenging a "decision
taken in the administration of the staff'.

In considering the Applicant's argument that it should exercise jurisdiction in
this case because otherwise his claim would escape judicial review, invoking the
principle oiaudi alter am partem, the Tribunal was of the view that the Applicant's
reliance on that principle, as incorporated in the internal law of the Fund, pursuant
to article HI of the Tribunal's statute, appeared to have been misplaced. As the Tri-
bunal pointed out, the provision that the Tribunal "shall apply the internal law of the
Fund, including generally recognized principles of international administrative law
concerning judicial review of administrative acts", did not relate to the Tribunal's
jurisdiction, but rather stated what law should be applied by the Tribunal in carrying
out its judicial functions in those cases in which it had jurisdiction. Furthermore,
while the principle oiaudi alterant partem might supply a standard for judging the
legality of a decision of the Fund that came within the Tribunal's jurisdiction, the
principle did not determine which decisions were justiciable, nor did it require that
jurisdiction of the Tribunal be extended because a claim otherwise might or would
escape review of an adjudicatory body. The Tribunal was not free to extend its
jurisdiction—beyond its statute—on equitable grounds, however compelling they
might be.

At the same time, the Tribunal expressed concern over the practice that might
have left employees of the Fund without judicial recourse, a result not consonant
with norms accepted and generally applied by international governmental organi-
zations. The Tribunal noted that it was for the policy-making organs of the Fund
to consider and adopt means of providing contractual employees of the Fund with
appropriate avenues of judicial or arbitral resolution of disputes, such as those over
whether the functions performed by a contractual employee met the criteria for a
staff appointment rather than those for contractual status.

In the present case, the Tribunal noted that the Fund's Executive Board did
establish a Policy on Categories of Employment, effective 20 January 1999, which
had it been in place in the course of Mr. "A" 's tenure the matter at issue before
the Tribunal presumably would not have arisen. Nonetheless, the Tribunal noted
that the adoption of the new Policy on Categories of Employment strengthened the
equitable basis of certain of his contentions, which the Fund should endeavour to
respond to insofar as governing regulations and practical possibilities permitted. In
that regard, the Tribunal noted that Mr. "A" had the benefit of the maintenance of
group medical coverage for 18 months after the expiration of his contract, without,
however, financial contribution by the Fund.

For the reasons stated above, the Tribunal unanimously decided that the Fund's
Motion for Summary Dismissal be granted.

2. JUDGEMENT NO. 1999-2 (13 AUGUST 1999): MR. "V"
V. INTERNATIONAL MONETARY FUND30

Alleged violation of a retirement agreement—Meaning of placing docu-
ments under seal—Question of creating future records of former staff member's
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performance after a negotiation for deletion of performance rating from elec-
tronic database—Boundaries of a "confidential clause "—Importance of Tribunal's
enforcement of negotiated settlement and release agreements—Elements of such
an agreement—"Strictly confidential" versus "secret"—Lack of sensitivity does
not amount to gross negligence—Question of where Fund is liable for actions of
Staff Association Committee—Issue of damage to reputation—Effect of Grievance
Committee's recommendation before the Tribunal—Question of costs awarded to
Respondent for alleged frivolous claims brought by Applicant

The Applicant began his employment with the Fund in 1969, receiving pro-
motions in 1979 and 1986. However, during the later course of his employment,
disputes apparently arose regarding his performance and its evaluation, and in May
1996, the Applicant and the Fund entered into a retirement agreement providing for
the termination of his career with the Fund, with his early retirement taking effect
on 30 November 1998.

Mr. "V" 's separation leave was financed by the Fund's Separation Benefits
Fund (SBF), and beginning in 1995 the Fund produced an annual report describing
disbursements from the SBF. The report, in describing disbursements from the SBF,
also identified characteristics of recipients, but did not state their names, and in-
cluded the reasons for their separation from service. In accordance with established
practice, the report was transmitted to Fund Management, the Personnel Committee,
the Ombudsperson and the Chairman of the Staff Association Committee. Mr. "V"
claimed that he had come across several copies of the 1996 SBF report, which had
been placed on an information desk, while visiting the office of the Staff Associa-
tion. It was then that he first became aware of the existence of the report and that it
contained information about himself, and he filed an application contending that the
Fund had breached the retirement agreement it had entered into with him.

The Applicant claimed that the Fund had breached the retirement agreement
by disseminating in the 1996 SBF report information that reflected adversely on
his performance, i.e., that gave as the reason for his separation from service that
he was unable to produce work that met departmental standards. The Applicant
argued that three specific provisions of the agreement had been breached by the
Fund: (a) the sealing of the 1992 and 1994 performance reports and destruction of
all copies thereof; (b) the removal of the 1992 and 1994 ratings from the "personnel
database"; and (c) the confidentiality clause.

Regarding the issue of the 1992 and 1994 performance reports, the Tribunal
noted that there was no dispute that, as provided for by the agreement, the originals
of the Applicant's performance reports for 1992 and 1994 had been placed under
seal in the Administration Department and all copies destroyed. The Applicant, on
the other hand, explaining that "sealing a document" referred not only to the physi-
cal piece of paper but also to its contents, asserted that information contained in the
sealed documents must have formed the basis for the entry about him in the 1996
SBF report. The Fund, however, argued that the information regarding the Applicant
in the SBF report had been supplied independently of the sealed performance re-
ports, contending that it was the Assistant Director of Administration, who had been
involved in negotiating the retirement agreement, that had supplied the information
regarding the reason for Mr. "V" 's separation as it appeared in the report.

The Tribunal concluded that paragraph 3 of the retirement agreement did not
prohibit the Assistant Director of Administration from preparing an entry in the
1996 SBF report based on his knowledge of Applicant's case. The Tribunal noted
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that the Fund had complied with the express requirements of paragraph 3, and fur-
ther stated that in view of the Fund's rejection of the Applicant's request for "ex-
pungement" of his flawed performance reports during the negotiating process of
the retirement agreement, the Fund had not undertaken to conceal or obfuscate the
broader contours of Mr. "V" 's performance. The Tribunal even questioned whether
a public, legally governed institution such as IMF could have properly entered into
such an undertaking.

Furthermore, as recalled by the Tribunal, the Applicant did not dispute that his
numerical ratings for 1992 and 1994 had been deleted from the personnel database,
pursuant to paragraph 4 of the agreement, but he seemed to be under the impression
that that provision might have encompassed something more than the electronic
records. The Tribunal recalled the negotiating history of the retirement agreement,
noting that the Fund had rejected the inclusion of a provision suggested by Appli-
cant's counsel: "The assessment of your performance for 1992 and 1994 shall not
be referred to or communicated, orally or in writing, to anyone except as provided in
this paragraph." In the view of the Tribunal, that provision, if it had been accepted,
might have offered some protection against the creation of future records relating to
Mr. "V" 's performance, such as in the SBF report. Furthermore, the Tribunal con-
cluded that nothing in the agreement barred the Fund from relying on knowledge of
the Assistant Director of Administration or prevented it from creating, subsequent
to the agreement, a report stating that inability to produce work that met department
standards was the reason for the Applicant's separation from service.

In considering the issue of the confidentiality clause, the Tribunal noted that
paragraph 8 of the retirement agreement provided:

"The above terms and conditions shall remain confidential and shall not
be disclosed by you, either during or after your employment with the Fund."

After reviewing the negotiating history, the Tribunal concluded that, despite
disagreement over which party had sought confidentiality, its language suggested
that both parties were required to keep confidential the terms of the agreement.

In examining whether that obligation of confidentiality, however, prohibited the
Fund from including a comment regarding the Applicant's performance in a "strict-
ly confidential" report of the Separation Benefits Fund, the Tribunal concluded that
the confidentiality clause of the retirement agreement, which required the Fund to
keep the terms of the agreement "confidential", did not prohibit the Fund from com-
menting critically on the Applicant's performance in the "strictly confidential" SBF
report, the purpose of which was to explain the uses of the Separation Benefits Fund,
and which was circulated only to those staff members with a "need to know".

Moreover, the Tribunal was unable to find sufficient support, from either the
language of the Agreement or the negotiating history, for the Applicant's conten-
tion that it was the intention of the parties to "cleanse" the Applicant's performance
record, and that the preparation and circulation of the 1996 SBF report entry relating
to the Applicant, therefore, ran counter to that intention. In fact, the Tribunal noted
that suggestions by the Applicant to allow for broader protection to his reputation
had been rejected by the Fund during the negotiation of the retirement agreement.

The Administrative Tribunal, in reaching these conclusions, explained that it
was mindful of the importance both to staff members and to the Fund of enforcing
negotiated settlement and release agreements, in which a staff member received
special compensation or benefits upon separation from service in exchange for the
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release of claims against the organization. Citing World Bank Administrative Tribu-
nal Decisions No. 25, Mr. 7(1985), and No. 29, Alexander Frederick Kirk (1986),
the Tribunal observed that, in enforcing such agreements, international administra-
tive tribunals had looked for exactly the elements present in the present case, i.e.,
evidence of individualized bargaining and the exchange of consideration as indica-
tions that the agreement had been entered into freely and reflected a real balancing
and resolution of interests between the parties.

The Applicant complained that the Fund had acted illegally in not disclosing
the SBF reporting requirements during the negotiations over the agreement. The Tri-
bunal, citing IMF Administrative Tribunal Judgement No. 1996-1, Mr. M. D 'Aoust
(1996), concluded that, assuming that the SBF reporting requirements were relevant
information in the possession of the Fund, the Fund had not deliberately misled the
Applicant, misrepresented facts or engaged in irregularity of procedure by not dis-
closing to the Applicant those requirements during the negotiation of the retirement
agreement. Rather, those officials could have reasonably believed that those require-
ments were not in conflict with the terms negotiated in the agreement.

As to the Applicant's claim that the Fund had violated General Accounting
Office regulation (GAO) No. 35, which prescribed policies and guidelines govern-
ing the security of information in the Fund, including information classification and
the handling of classified information, the Tribunal concluded that it was a reason-
able act of managerial discretion for the Fund (a) to classify the 1996 SBF report
as "strictly confidential", and (è) to decide that the Fund's Managing Director and
others had a "need to know" this information. In the opinion of the Tribunal, the
classification as "strictly confidential" appeared entirely appropriate, as that classifi-
cation level was designed to protect information involving matters of strict personal
privacy (e.g., medical and financial information related to benefit entitlements). Fur-
thermore, the only level of information security higher than "strictly confidential"
was "secret", a classification to be used only in exceptional circumstances, pursuant
to rule 3.04.4. As for the determination as to which Fund personnel had a "need
to know", the Fund had explained and documented its rationale for circulating the
report to this limited group of individuals. The policy had been undertaken in the
interest of promoting transparency of personnel practices and to provide Fund-wide
reactions, in response to criticisms that had arisen over the years with respect to the
equitable allocation of scarce resources of the SBF.

As to the Applicant's complaint that the Fund had violated the guidelines for the
scope and content of the report—specifically, that the names of beneficiaries were to
be disclosed only to the Managing Director—and that the report had had the effect
of revealing names because the identities of recipients might be deduced from the
identifying characteristics provided, the Tribunal noted that in testimony before the
Grievance Committee, the Assistant Director of Administration had conceded that
the entry pertaining to the Applicant was identifiable on the basis of the information
given as to his nationality, departmental affiliation and age, and that, beginning with
the 1997 report, in the interest of confidentiality, the annual SBF reports no longer
revealed the nationalities of SBF recipients. Nonetheless, the Tribunal was unable to
conclude that the possibility that some SBF recipients might have been identifiable
in the report that was circulated beyond the Deputy Managing Director constituted a
violation of the guidelines governing the preparation of the report.

As to the Applicant's contention that the circulation of the report containing
sensitive information about himself was grossly negligent, if not intentional, the Tri-
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bunal recalled Decision No. 20 (1996) of the Asian Development Bank Administra-
tive Tribunal, in which that Tribunal had concluded that limited notification within
the organization of the suspension of a staff member's dependency allowance as the
result of a domestic relations matter was limited to the needs of good administration
of the Bank and did not amount to negligent publicity. While in the present case, as
observed by the Tribunal, the Assistant Director of Administration, who had pro-
vided the information on the reason for Mr. "V" 's separation, would have done well
to consider more fully any relevant implications of the retirement agreement, any
arguable lack of sensitivity on his part was not grossly negligent.

In addressing the issue of whether the Fund was liable for actions of the Staff
Association Committee with respect to its handling of the 1996 SBF report, the
Tribunal examined, inter alia, the legal status of the Staff Association. The Tribunal
considered that the right of staff members to associate for the presentation of their
views to management was guaranteed by the Fund's N rules of the Staff Regula-
tions, but that the Staff Association was a self-governing organization, bound by its
own Constitution and By-laws. And while it was true that there was a certain con-
gruency between the interests of Fund management and that of the Staff Association
with respect to the SBF report, inasmuch as both shared the twin concerns that SBF
resources should be fairly apportioned and that the confidentiality interests of staff
beneficiaries protected, that concordance of interests did not afford Fund authority
to acts by the Staff Association Committee taken in contravention of those interests.
Furthermore, it was clear from the Staff Association's constitutive documents and
from its actual work that it acted independently of the Fund, and whatever com-
plaint or remedy the Applicant might or might not have against the Staff Association
Committee for its handling of the confidential 1996 SBF report, that complaint or
remedy could not be pursued in the Administrative Tribunal, nor might the Tribunal
entertain as part of the Applicant's complaint against the Fund all of the alleged
consequences of the Fund's circulation of the 1996 SBF report.

Regarding the Applicant's argument that the distribution of the 1996 SBF report
had damaged his reputation within the Fund and created conflicting official records,
impairing his ability to obtain supportive references in seeking outside employment,
the Tribunal noted that the Applicant had produced no evidence to that effect. Fur-
thermore, the Tribunal pointed out that not only was that argument speculative, it
also ignored the reality of the Applicant's circumstances. As the Fund had pointed
out, it would have been most unlikely for a potential employer to seek references
from persons other than those in the Applicant's own department with whom he had
worked over the course of his extended career, and the retirement agreement did not
prevent such individuals from drawing on their own recollections and evaluations
of his performance. Furthermore, the suggestion that circulation of the report had
damaged the Applicant's professional reputation also tended to ignore the reality,
attested to by the Applicant himself, that "widespread reputational damage in the
community" pre-existed the retirement agreement, and while he might have sought
to repair that damage through the retirement agreement, the agreement did not serve
to obscure completely the fact that, rightly or wrongly, the Applicant's performance
was at issue during his career at the Fund, at any rate in its later stage.

The Applicant had raised several issues concerning the Grievance Committee's
rejection of his claim. The Applicant's concern that the Tribunal might have been
misled by the Grievance Committee's decision was misplaced, in the Tribunal's
view. Citing IMF Administrative Tribunal Judgement No. 1996-1, Mr. M. D 'Aoust
(1996), the Tribunal noted that it had decided each case de novo, making its own
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independent findings of fact and holdings of law, and had only weighed the record
generated by the Grievance Committee as part of the evidence before it. Thus, it
would have been difficult for the Applicant to show that he had been adversely af-
fected either by the Grievance Committee's exercise of jurisdiction in his case or by
the application of its standard of review.

In considering the Fund's request in the case for the Tribunal to award it costs
for defending allegedly frivolous claims brought by the Applicant in the underlying
Grievance Committee proceedings, claims which had not been made part of the ap-
plication before the Tribunal, the Tribunal recalled article XV of its statute, which
provided:

" 1 . The Tribunal may order that reasonable compensation be made by
the applicant to the Fund for all or part of the cost of defending the case, if it
finds that:

(a) The application was manifestly without foundation either in fact or
under existing law, unless the applicant demonstrates that the application was
based on a good faith argument for an extension, modification or reversal of
existing law; or

(b) The applicant intended to delay the resolution of the case or to harass
the Fund or any of its officers or employees.

"2. The amount awarded by the Tribunal shall be collected by way of
deductions from payments owed by the Fund to the applicant or otherwise,
determined by the Managing Director, who may, in particular cases, waive the
claim of the Fund against the applicant."
However, because the Fund had not alleged that the Applicant had brought

frivolous claims before the Tribunal, the Fund had failed to allege the predicate
required for an award of reasonable compensation under the articles. Moreover,
the Tribunal disagreed with the Fund's suggestion that article XIV, section 4, of its
statute, at issue in Tribunal's Order 1997-1 (Mr. "C"), provided a basis for the relief
it sought in the present case. Among other things, the statutory purpose of article
XIV, section 4, was to provide for cost-shifting in favour of prevailing applicants,
thereby increasing access to the Tribunal for aggrieved staff members, vis à-vis that
of article XV, which penalized the bringing of frivolous claims by exacting from the
offending party the cost of defending against them, thereby deterring the pursuit of
cases that amounted to an abuse of the review process. Accordingly, the Tribunal
concluded that there was no basis for it to award costs to the Fund for defending any
frivolous claims brought by the Applicant in the Grievance Committee.

The Administrative Tribunal unanimously decided, inter alia, that the Fund had
not acted illegally, either with respect to the retirement agreement it had entered into
with the Applicant or with respect to any Fund rule or regulation, when it prepared
and circulated the 1996 SBF report, in accordance with Fund policy.

NOTES

'In view of the large number of judgements which were rendered in 1999 by admin-
istrative tribunals of the United Nations and related intergovernmental organizations, only
those judgements which are of general interest and/or set out a significant point of United
Nations administrative law have been summarized in the present edition of the Yearbook. For
the integral text of the complete series of judgements rendered by the four Tribunals, namely,
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Judgements Nos. 913 to 944 of the United Nations Administrative Tribunal, judgements Nos.
1784 to 1890 of the International Labour Organization Administrative Tribunal and decisions
Nos. 205 to 216 of the World Bank Administrative Tribunal and judgements Nos. 1999-1 and
1999-2 of the Administrative Tribunal of the International Monetary Fund, see, respectively:
documents AT/DEC/913 to AT/DEC/944; Judgements of the Administrative Tribunal of the
International Labour Organization: 86th and 87th Ordinary Sessions; World Bank Administra-
tive Tribunal Reports, 1999; and Administrative Tribunal of the International Monetary Fund,
Judgement Nos. 1999-1 and 1999-2.

2 Under article 2 of its statute, the United Nations Administrative Tribunal is competent
to hear and pass judgement upon applications alleging non-observance of contracts of employ-
ment of staff members of the Secretariat of the United Nations or of the terms of appointment
of such staff members.

The Tribunal shall be open: (a) to any staff member of the Secretariat of the United Na-
tions even after his employment has ceased, and to any person who has succeeded to the staff
member's rights on his death; and (b) to any other person who can show that he is entitled to
rights under any contract or terms of appointment, including the provisions of staff regulations
and rules upon which the staff member could have relied.

Article 14 of the statute states that the competence of the Tribunal may be extended to
any specialized agency brought into relationship with the United Nations in accordance with
the provisions of Articles 57 and 63 of the Charter of the United Nations upon the terms estab-
lished by a special agreement to be made with each such agency by the Secretary-General of
the United Nations. Such agreements have been concluded, pursuant to the above provisions,
with two specialized agencies: International Civil Aviation Organization and International
Maritime Organization. In addition, the Tribunal is competent to hear applications alleging
non-observance of the Regulations of the United Nations Joint Staff Pension Fund, including
such applications from staff members of the International Tribunal for the Law of the Sea.

'Hubert Thierry, President; Julio Barboza, Vice-President; and Kevin Haugh, Member.
4 Hubert Thierry, President; and Kevin Haugh and Marsha Echols, Members.
5 Mayer Gabay, First Vice-President, presiding; Julio Barboza, Second Vice-President;

and Chittharanjan Felix Amerasinghe, Member.
'Hubert Thierry, President; Julio Barboza, Vice-President; and Kevin Haugh, Member.

'Hubert Thierry, President; and Chittharanjan Felix Amerasinghe and Kevin Haugh,
Members.

8 Mayer Gabay, Vice-President, presiding; and Chittharanjan Felix Amerasinghe and
Marsha A. Echols, Members.

'Hubert Thierry, President; Mayer Gabay, Vice-President; and Marsha A. Echols, Mem-
bers.

10Judgements of the Administrative Tribunal of the ILO upon complaints made against
UNESCO, Advisory Opinion of 23 October 1956,1.C.J. Reports 1956, p. 86.

"The Administrative Tribunal of the International Labour Organization is competent to
hear complaints alleging non-observance, in substance or in form, of the terms of appointment
of officials and of the staff regulations of the International Labour Organization and of the
other international organizations that have recognized the competence of the Tribunal, namely,
as at 31 December 1999, the World Health Organization (including the Pan American Health
Organization), the United Nations Educational, Scientific and Cultural Organization, the In-
ternational Telecommunication Union, the World Meteorological Organization, the Food and
Agriculture Organization of the United Nations, the European Organization for Nuclear Re-
search, the World Trade Organization, the International Atomic Energy Agency, the World In-
tellectual Property Organization, the European Organisation for the Safety of Air Navigation,
the Universal Postal Union, the European Patent Organisation, the European Southern Observ-
atory, the Intergovernmental Council of Copper-Exporting Countries, the European Free Trade
Association, the Inter-Parliamentary Union, the European Molecular Biology Laboratory, the
World Tourism Organization, the African Training and Research Centre in Administration
for Development, the Intergovernmental Organisation for International Carriage by Rail, the
International Center for the Registration of Serials, the International Office of Epizootics, the
United Nations Industrial Development Organization, the International Criminal Police Or-
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ganization, the International Fund for Agricultural Development , the International Union for
the Protection of N e w Varieties of Plants, the Customs Cooperation Council , the Court of Jus-
tice of the European Free Trade Association, the Surveillance Authority of the European Free
Trade Association, the International Service for National Agricultural Research ( ISNAR) and
the Energy Charter Secretariat and the International Hydrographie Bureau. The Tribunal also
is competent to hear disputes with regard to the execution o f certain contracts concluded b y the
International Labour Organization and disputes relating to the application of the regulations of
the former Staff Pension Fund of the International Labour Organization.

The Tribunal is open to any official of the above-mentioned organizations, even if his
employment has ceased, to any person on w h o m the official's rights have devolved on his
death and to any other person who can show that he is entitled to some right under the terms
of appointment of a deceased official or under provisions of the staff regulations upon which
the official could rely.

1 2Michel Gentot, President; Jean-François Egli and Seydou Ba, Judges.
13 Ibid.
14 Michel Gentot, President; Julio Barberis and Jean-François Egli, Judges.
15 Michel Gentot, President; Jean-François Egli and Seydou Ba, Judges.
1 6Michel Gentot, President; Mella Carroll , Vice-President; and James K. Hugessen,

Judge.
17 Michel Gentot, President; Julio Barberis and Seydou Ba, Judges.
18 Michel Gentot, President; Mella Carroll , Vice-President; and Mark Fernando, Judge.
" M i c h e l Gentot, President; Jean-François Egli and Seydou Ba, Judges.
20 Ibid.
21 Michel Gentot, President; Julio Barberis and Seydou Ba, Judges.
22 Michel Gentot, President; Jean-François Egli and Seydou Ba, Judges.
23 Michel Gentot, President; Mella Carroll , Vice-President; and James K. Hugessen,

Judge.
24 Ibid.
25 The World Bank Administrative Tribunal is competent to hear and pass judgement

upon any applications alleging non-observance of the contract of employment or terms of
appointment, including all pertinent regulations and rules in force at the time of the alleged
non-observance, of members of the staff of the International Bank for Reconstruction and
Development, the International Development Association and the International Finance Cor-
poration (referred to collectively in the statute of the Tribunal as "the Bank Group").

The Tribunal is open to any current or former member of the staff of the Bank Group, any
person who is entitled to a claim upon a right of a member of the staff as a personal representa-
tive or by reason of the staff member's death and any person designed or otherwise entitled to
receive a payment under any provision of the Staff Retirement Plan.

26 Robert A . Gorman, President; Francisco Orrego Vicuna and Thio Su Mien, Vice-
Presidents; and A. Kamal Abul-Magd, Bola A. Ajibola and Elizabeth Evatt, Judges.

27 Francisco Orrego Vicuna (a Vice-President) as President; Bola A. Ajibola and Eliza-
beth Evatt, Judges.

28 The Administrative Tribunal of the International Monetary Fund became operational
on 1 January 1994. The Tribunal is empowered to review any employment-related decision
taken by the Fund on or after 15 October 1992.

29 Stephen M. Schwebel, President; Nisuke Ando and Agustín Gordillo, Associate Judges.
30 Ibid.

386



Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF THE
UNITED NATIONS AND RELATED INTERGOVERNMENTAL
ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

CONTRACTS

1. IMPLEMENTING INSTRUMENTS—CONVENTION ON LONG-RANGE TRANS-
BOUNDARY AIR POLLUTION OF 13 NOVEMBER 1979—FINANCIAL REGULA-
TION 10.5 AND FINANCIAL RULES 110.10 TO 110.24

Memorandum to the Chairman of the Headquarters Committee on Contracts

1. This is in reference to your memorandum dated 9 July 1998, requesting our
advice on what the role of the United Nations Office at Geneva Contracts Committee
should be in respect of the "implementing instruments", concluded each year since
1990, between the Economic Commission for Europe (ECE) and, respectively, the
Chemical Coordinating Centre, located at the Norwegian Institute for Air Research,
Lillestrom; the Meteorological Synthesizing Centre-East, located at the Institute of
Applied Geophysics, Moscow; and the Meteorological Synthesizing Centre—West,
located at the Norwegian Meteorological Institute, Oslo. We also refer to our sub-
sequent discussion with representatives of ECE, and the additional information pro-
vided to us on 24 March 1999 by the Deputy Director, ECE Environment Body for
the Convention on Long-range Transboundary Air Pollution.

Background

2. The Convention on Long-range Transboundary Air Pollution ("the Con-
vention") was adopted on 13 November 1979, within the framework of ECE, and
entered into force on 16 March 1983. Its objectives are, inter alia, "to reinforce
active international cooperation to develop appropriate national policies and, by
means of exchange of information, consultation, research and monitoring, to coor-
dinate national action for combating air pollution including long-range transbound-
ary air pollution".

3. The Executive Secretary of ECE carries out secretariat functions for the
Executive Body of the Convention (article 11).

4. A "Cooperative programme for the monitoring and evaluation of the long-
range transmission of air pollutants in Europe" ("EMEP") is carried out as part of
the activities under the Convention (article 9).

5. A Protocol to the Convention for "the long-term financing of EMEP" was
adopted by the Contracting Parties to the Convention on 28 September 1984 and
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entered into force on 28 January 1988 ("the 1984 Protocol"). The 1984 Protocol
specifically refers to the three centres as "the international centres of EMEP", re-
sponsible for coordinating the monitoring of long-range air pollution in the area
covered by EMEP (article 1, para. 4).

6. The 1984 Protocol contains the following provisions relating to the financ-
ing of EMEP:

(a) Article 2 provides that "the financing of EMEP shall cover the annual
costs of the international centres cooperating within EMEP for the activities appear-
ing in the work programme of the Steering Body of EMEP";

(Z>) Article 3 provides that the annual costs of the work programme of EMEP
shall be covered by the mandatory contributions, supplemented by voluntary con-
tributions subject to approval of the Executive Body. A "General Trust Fund" was
established by the Secretary-General of the United Nations to receive such manda-
tory and voluntary contributions (articles 1 and 3);

(c) Article 5 provides that "an annual budget for EMEP shall be drawn by the
Steering Body of EMEP, and shall be adopted by the Executive Body ... (article 5).1

7. You enclosed with your memorandum a copy of "Terms of Reference for
the International Centres of the Cooperative Programme for Monitoring and Evalu-
ation of the Long-range Transmission of Air Pollutants in Europe". It is stated in
paragraph 1 of the three samples of implementing instruments which you provided
to us that these terms of reference were "approved by the Executive Body of the
Convention at its fourth session (EB.AIR/GE.8, annex IV)". The three centres are
specifically referred to in paragraph 5 of the terms of reference, which set out in
detail the terms and conditions under which they are "to carry out the technical and
scientific functions assigned to them in accordance with the present terms of refer-
ence" (para. 6).

8. We understand from the 27 May 1998 memorandum addressed to you by
the Chief, Purchase and Transportation Section of UNOG, that ECE has presented
to the UNOG Committee each year since 1990, for information, a report concerning
the extension of the implementation instruments, and that the UNOG Committee has
only taken note of the extension, without taking any decision.

9. In the 3 April 1998 "Information Note to the Committee on Contracts",
prepared by ECE and enclosed with your memorandum, it is stated, inter alia, that
"the ECE secretariat has sought and received authority from the Office of the Con-
troller, United Nations Headquarters (memorandum of 14 June 1990), to conclude
annual implementing instruments for the EMEP programme on the understanding
that all expenditures will be fully covered by assessed contributions from the parties
to the EMEP Protocol" (para. 3).

Analysis and advice

10. According to United Nations financial rule 110.17, United Nations Head-
quarters and local Committees on Contracts are established to render written advice
to the United Nations officials designated in the rules (in this case, the head of the
UNOG office) on all contracts for the purchase or rental of services, supplies, equip-
ment and other requirements exceeding a specified amount, all proposals for modi-
fication or renewal of contracts previously reviewed by the Committees,2 and such
other matters as may be referred to them by the designated officials.
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11. The principal function of the Committees on Contracts is to examine and
provide advice as to whether proposed contracts are in accordance with the Finan-
cial Regulations and Rules of the United Nations and the related procedures, admin-
istrative issuances and instructions.

12. The United Nations financial regulations and rules involved are financial
regulation 10.5 and financial rules 110.16 to 110.24, on "Contracts and purchases".
Their purpose is, essentially, to ensure that United Nations contracts which exceed
amounts specified in the Rules and which do not fall under the exceptions also speci-
fied in the Rules are awarded through competitive bidding and are made in writing.

13. In our view, the implementing instruments concluded with the centres do
not fall within the category of the contracts to be reviewed by the Contracts Com-
mittee under the Financial Regulations and Rules of the United Nations, for the
reasons explained below.

14. Indeed, we note that each of the implementation instruments enclosed
with your memorandum provides, essentially, that the centres will continue to per-
form their functions for the implementation of the Convention in accordance with
the work plan, terms of reference and budget approved by the Executive Body of the
Convention, all annexed to the implementation instrument, and will be reimbursed
by ECE for such work in accordance with the Financial Regulations and Rules of the
United Nations (articles 1 through 4).3 As we understand it, ECE, as the secretariat
for the Executive Body of EMEP, has been authorized by the United Nations Con-
troller to sign the implementing instruments.

15. Under the circumstances, it is our opinion that the implementation instru-
ments do not fall within the purview of the UNOG Contracts Committee.

26 April 1999

LIABILITY ISSUES

2. PILOT PROJECT WITH INTERNSHIPS OF GRADUATE STUDENTS IN PEACEKEEP-
ING OPERATIONS—LEGAL STATUS OF STUDENTS IN THE HOST COUNTRIES
UNDER THE STATUS-OF-FORCES AGREEMENTS—LIABILITY OF THE ORGAN-
IZATION

Memorandum to the Chief of Personnel Management and Support Services,
Field Administration and Logistics Division, Department of Peacekeeping
Operations

1. This refers to the above-mentioned pilot project which was transmitted to
us by the Internship Coordinator in the Office of Human Resources Management. It
also refers to subsequent correspondence between representatives of the Field Ad-
ministration and Logistics Division and the Office of Legal Affairs and the meeting
held some time ago with representatives of a school or university.

2. We have been informed that some peacekeeping missions have requested
the Field Administration and Logistics Division to analyse the possibility of estab-
lishing an internship programme in the field. In this context, the school ("the Univer-
sity") has been approached by the Division regarding its possible participation in a
pilot project which would be carried out during the summer of 1998. We understand
that, pursuant to the project, some three to five graduate students, between the first
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and second year of a Master's programme at the University, would be selected to
serve unpaid internships in peacekeeping operations for a period of 10 to 12 weeks.
The Division has indicated that the functions to be carried out by the interns would
be limited to functions in the areas of political, civil and humanitarian affairs and
information/media relations. The Division also indicated that such internships would
be useful in preparing interns for possible careers in peacekeeping operations.

3. You have requested our views on the project and assistance in drafting ap-
propriate arrangements with the University that would set out the respective obliga-
tions and rights of the United Nations and the University in respect of the project.

4. A project of this nature involves many issues that may need to be consid-
ered by the appropriate offices, e.g., the political repercussions that might accrue
on the Organization vis-à-vis host Governments and international public opinion
in general if students are injured or die in peacekeeping operations, or the financial
responsibility that the Organization may incur under the project.4 This memorandum
will not address such policy and financial matters, but will limit itself to addressing
the following legal issues: (a) the legal status of the students in the host countries
under the status-of-forces agreements (SOFAs); (6) the liability of the Organization
in the event the students sustain injuries or die in the performance of their functions
in peacekeeping operations; and (c) the arrangements with the University.

A. Legal status

5. As regards the legal status of the students in a peacekeeping operation and
the privileges and immunities to be accorded to them under the SOFA, please be
advised that "students" do not fit any of the categories foreseen in the 1946 Conven-
tion on the Privileges and Immunities of the United Nations (the General Conven-
tion), or in any of the categories set out in the model SOFA. The students cannot be
considered as officials, or as military personnel, or experts on mission for the United
Nations. Therefore, in order for the students to be accorded the privileges and immu-
nities necessary for them to function in a peacekeeping operation, a policy determi-
nation would need to be made on the scope of the protection that would be necessary
for the students, which would then need to be negotiated with the host Govern-
ment. We would emphasize that the host Governments are under no obligation to
grant to the students any privileges and immunities. Under such circumstances, any
privileges and immunities which the United Nations would consider granting to the
students, or to any other category of personnel not provided for in the General Con-
vention, will have to be subject to the agreement of the host Government concerned
and expressly provided for in the SOFA with the host country.

6. At a minimum, we consider that the students would need to be accorded
functional immunity and facilities for their entry into and departure from the host
country, including for repatriation in times of international crisis. As you can appre-
ciate, it may not be easy or at all possible to obtain the consent of the host Govern-
ment to granting functional privileges and immunities to the students. Without such
consent, however, the students would have no legal status in the host country and
should not be deployed there.

B. Liability of the Organization for death/injury

7. Although certain peacekeeping missions may appear to have a more stable
or predictable environment than others, for example, those which mainly involve
observation functions, there is always an inherent element of risk in all of them. Ac-
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cordingly, the United Nations could be exposed to claims for compensation from the
students, or their dependants, if they sustain injuries or die during their internship.
Such claims for compensation would be based on the fact that the students sustained
the injury while they were performing functions under the direct supervision and
control of the Organization, and for its benefit.

8. In addition, the activities of the students might expose the Organization
to potentially significant liabilities for third-party claims arising from personal in-
jury or property loss or damage caused to third parties. In view of the fact that the
students would be performing functions for the United Nations, third parties would
assimilate them to employees or agents of the Organization and hold the Organ-
ization liable in respect of loss, damage or injury caused by the students. It would
therefore be necessary that the University fully indemnify, defend and hold harm-
less the United Nations from and against all third-party claims arising from the acts
or omissions of the students supplied by it. In addition, the University would have
to be requested to back up those indemnity obligations with appropriate financial
guarantees, e.g., insurance.

9. In addition to the above, the United Nations would have a degree of re-
sponsibility for the safety and security of the students during their internship in a
peacekeeping operation. To avoid liability, the United Nations should ensure that,
from a safety and security standpoint, it extends to all personnel in peacekeeping op-
erations, including the students, the same degree of care and responsibility, includ-
ing the same evacuation and emergency medical assistance in periods of danger.

C. Arrangements with the University

10. In the light of the above considerations, if it is decided to proceed with the
pilot project, the arrangements to be concluded with the University would seek to
insulate the United Nations from exposure to liability. In addition to the provisions
on third-party claims (see para. 8, above), such arrangements would make clear,
inter alia, that the students will not be considered as staff or officials of the United
Nations, but will remain the responsibility of the University; that while the United
Nations may not be directly involved in the selection of the students, it will have
the right to accept or reject any student that the University may have selected; and
that the United Nations should have the right to terminate the internship of any of
the students at its discretion and at any time, without incurring any liability of any
nature, including the expenses associated with the repatriation of the student(s).

11. In addition to concluding appropriate arrangements with the University,
the students would have to sign an undertaking, confirming, inter alia, that they have
insurance covering their personal injury or death, including insurance for damage or
loss of their personal effects, and releasing the United Nations from responsibility
in the event they incur injury or die during the period of their internship. In addi-
tion, the students would agree, inter alia, to follow the Organization's instructions,
comply with local law and customs, maintain the highest standard of conduct and
integrity, always act with independence, impartiality, objectivity and tolerance, and
keep confidential any information obtained by virtue of their functions which is not
released to the public.

12. However, we would emphasize that, notwithstanding any provisions to
the contrary in the arrangements with the University and the students, the Organ-
ization would still carry a certain degree of responsibility in case the students are
injured or die during their internship in a peacekeeping operation, since they would
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be discharging functions for the benefit of the United Nations and under its direct
supervision and control.

24 February 1999

3. DEATH AND DISABILITY CLAIMS—CONTRIBUTORY NEGLIGENCE

Memorandum to the Director of Field Operations and Logistics Division,
Department of Peacekeeping Operations

1. Your memorandum of 4 March 1999 on the above subject requested our
advice on the issue of contributory negligence as it relates to compensation claims
for death and disability sustained by members of military contingents in United
Nations peacekeeping missions. In that connection, you forwarded files contain-
ing board of inquiry reports on injuries suffered by two soldiers, and the death of
another soldier, while they were serving in United Nations peacekeeping missions
in the former Yugoslavia. We note that the two soldiers were injured in separate
incidents in 1994, whereas the death of another was a result of a traffic accident on
27 July 1997.

2. As you are aware, on 17 June 1997, the General Assembly adopted a sys-
tem of self-insurance and established uniform and standardized rates for the pay-
ment of awards in cases of death or disability sustained by troops serving in United
Nations peacekeeping operations (resolution 51/218 E), to be applied to cases aris-
ing from incidents after 30 June 1997. In its resolution 52/177 of 18 December 1977,
the Assembly adopted the detailed procedures for the implementation of the new
system. Thus, the Russian soldier's death would be handled under the new system,
while the other two cases would be dealt with under the old system.

3. Under the old system, Governments were reimbursed for payments made
to members of their peacekeeping contingents for service-incurred death or injury
in accordance with national legislation as certified by the Government's Auditor-
General or an official of equivalent position. However, compensation was not
payable where the death resulted from the contingent member's gross negligence
or wilful misconduct. Under the new system, the United Nations pays a one-time
lump-sum award for service-incurred injury calculated as a percentage of the award
for death according to the degree of loss of function (resolution 51/218 E). In
paragraph 7 of resolution 52/177, the General Assembly requested the Secretary-
General "to continue, in the new system, to take into account, when considering
all mission-related death and disability claims, that such injury or death should
be compensable, unless such injury or death was caused by the gross negligence
or wilful misconduct of the injury or deceased member of the contingent". The
Assembly further requested the Secretary-General "to include this notion in the
aide-mémoire for troop-contributing countries".

4. Accordingly, under both the old and the new systems, once a determina-
tion has been made that the death or injury was service-incurred (and was not due to
the victim's gross negligence or wilful misconduct), the full amount of compensa-
tion is payable. Under neither scheme does ordinary negligence reduce or preclude
the payment of compensation.

5. As you have requested our advice only on the question of whether con-
tributory negligence reduces the amount of compensation which would otherwise
be payable, we assume that you have concluded that in all three cases the death or

392



injury was service-incurred. However, in one of the Board of Inquiry reports, which
were prepared under the new system, the Board made no findings as to whether or
not the death was service-incurred.5

6. We also note that none of the boards of inquiry mentioned above found
gross negligence or wilful misconduct by the victim to have been a contributory
factor in the injury or death. Thus, in all three cases (and subject to the comments in
para. 6, above), we believe that full compensation would be payable.

6 April 1999

PERSONNEL

4. OUTSIDE EMPLOYMENT AND ACTIVITIES—STAFF REGULATION 1.2—
STAFF RULES 101.2 (p), (q), (r) AND (s)

Memorandum to the Assistant Secretary-General for Human
Resources Management

1. This is with reference to your request for advice of 9 February 1999, in
connection with a letter of 2 December 1998, addressed to the Chef de Cabinet,
Executive Office of the Secretary-General, by the Executive Secretary, United Na-
tions Framework Convention on Climate Change. The Executive Secretary seeks
approval to accept an invitation to become a founding member for LEAD6-Europe, a
not-for-profit association under German law, dedicated to the promotion of sustain-
able development in industrialized and developing countries through educational
programmes.

2. I note that, on 7 December 1998, the Office of Human Resources Manage-
ment provided advice on the matter and identified a number of issues relating to the
request which required further clarification. The Executive Secretary has produced
a number of arguments in support of his participation in the project. He has also
provided the draft Articles of Association of LEAD-Europe, a document which was
not available when the Office gave its views.

LEAD-Europe: brief overview of draft Articles of Association

3. Pursuant to its draft Articles of Association, LEAD-Europe is a non-profit
non-governmental association to be incorporated under German law for the purpose
of promoting sustainable development in industrialized and developing countries by
means of educational programmes (article 2). The specific activities of the Associa-
tion would be as follows:

—To conduct further education seminars and provide computer-aided learning
programmes in Europe;

—To cooperate with LEAD-International7 and other national and regional
LEAD chapters;

—To establish an international network to support sustainable development;

—To raise funds within and outside Europe for this purpose (article 2).

4. The association "shall directly and exclusively pursue non-profit purposes
as defined in the section on 'Tax-favoured Purpose' of the Fiscal Code (Abgaben-
ordnung)". It "shall act altruistically and shall not primarily pursue its own commer-
cial interests" (ibid.). Members of the Association's Board are elected for a period
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of three years. The Board appoints the Director of the Association, confirms the
appointment, by the Director, of the Association's staff, considers and approves the
Association's programmes of activities, approves budget estimates and carries out
some other functions (article 8). The members of the Association "shall not receive
any payments or profit shares whatsoever" (article 12).

5. I understand from your memorandum and the attached documentation that
there exists a close association between LEAD-Europe and the German Govern-
ment. I note in this respect that the above-mentioned draft Articles of Association
do not contain any reference to such ties. Also, it is not entirely clear from the
documentation made available to the Office of Legal Affairs whether the Executive
Secretary merely would like to participate in the establishment of LEAD-Europe. I
assume that he would also wish to participate in its activities by becoming a mem-
ber of the Board of the Association. The advice set forth below is provided on this
assumption.

Applicable administrative rules

6. I understand that the participation of the Executive Secretary in the estab-
lishment and work of LEAD-Europe would be in his personal capacity and should
be viewed, therefore, as an "outside activity". Staff regulation 1.28 contains a sepa-
rate section governing outside activities of the staff members of the United Nations,
which reads as follows:

"Outside employment and activities

(0) Staff members shall not engage in any outside occupation or em-
ployment, whether remunerated or not, without the approval of the General.

(p) The Secretary-General may authorize staff members to engage in an
outside occupation or employment, whether remunerated or not, if:

(1) The outside occupation or employment does not conflict with the
staff member's official functions or the status of an international
civil servant;

(ii) The outside occupation or employment is not against the interest of
the United Nations; and

(iii) The outside occupation or employment is permitted by local law at
the duty station or where the occupation or employment occurs."

7. The Staff Rules contain the following provisions regarding outside activi-
ties of staff:

"Outside activities

Rule 101.2 (p)

Staff members shall not, except in the normal course of official duties or
with the prior approval of the Secretary-General, engage in any of the follow-
ing acts, if such act relates to the purpose, activities or interests of the United
Nations:

(i) Issue statements to the press, radio or other agencies of public infor-
mation;

(ii) Accept speaking engagements;
(iii) Take part in film, theatre, radio or television productions;
(iv) Submit articles, books or other material for publication.
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Rule 101.2 (q)

Membership in a political party is permitted, provided that such member-
ship does not entail action, or an obligation to take action, by the staff member
contrary to staff regulation 1.2 (h). The payment of normal financial contribu-
tions to a political party shall not be construed as an activity inconsistent with
the principles set out in staff regulation 1.2 (h).

Rule 101.2 (r)

The Secretary-General shall establish procedures whereby staff may seek
in confidence clarification as to whether proposed outside activities would
conflict with their status as international civil servants.

Travel and per diem for outside activities

Rule 101.2 (s)

Staff members who are authorized by the Secretary-General to partici-
pate in activities organized by a Government,- intergovernmental organization,
non-governmental organization or other private source may receive from the
Government, intergovernmental organization, non-governmental organization
or private source accommodation and travel and subsistence allowance gener-
ally in line with those payable by the United Nations. In such cases the travel
subsistence allowance that may otherwise be payable by the United Nations
shall be reduced as envisaged by staff rule 107.15 (a)."

Legal analysis

8. As a preliminary observation, I note that the Articles of Association of
LEAD-Europe appear to be contradictory as to its status. On the one hand, article
2 of the document speaks about the Association's exclusive "non-profit purpose".
On the other hand, in the same article, it is indicated that the Association "shall
not primarily pursue its own commercial interests", (emphasis added) This may
mean that LEAD-Europe indeed has "its own commercial interests", and that it may
pursue them not "primarily" but as a secondary objective. Furthermore, article 12
indicates, inter alia, that members "shall not receive any payments or profit shares
whatsoever" (emphasis added), indicating that there may be some "profit shares"
involved in the activities of LEAD-Europe which would not benefit members but
would perhaps be used for financing the Association's activities.

9. The participation of a United Nations staff member in commercial activi-
ties of an outside body would clearly be inconsistent with his or her status as an
international civil servant. It is possible, however, that the contradictions noted in
the preceding paragraph may, perhaps, have resulted from imprecise translation into
English of the Articles of Association, which, I assume, were drafted in the German
language (the original version was not provided to this Office). I would advise that
this matter be clarified.

10. On the assumption that LEAD-Europe does not engage in commerce,
there are still a number of potential concerns which should be addressed in connec-
tion with possible participation of the Executive Secretary in the activities of that
body.

11. First, as correctly indicated in your memorandum, the positions taken in
the future by LEAD-Europe on issues dealing with environment and development
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may differ from those of the United Nations, thus creating an embarrassing situa-
tion for the Executive Secretary of the United Nations Framework Convention on
Climate Change and for the Organization as a whole. The related concern is that the
appropriateness of his direct involvement in the Association's activities might be
questioned by some Member States.

12. Second, as explicitly indicated in article 2 of the Association's founding
act, LEAD-Europe will engage in fund-raising. This Office has consistently advised
against United Nations staff being involved in third-party fund-raising in view of the
risk of jeopardizing the Organization's privileges and immunities. The underlying
concern is that, should problems arise during the course of fund-raising activities
(for example, the improper solicitation of funds, the management of funds, third-
party claims or difficulties with the taxation authorities), the staff member involved
would be exposed to the risk of litigation, which might indirectly implicate the privi-
leges and immunities of the Organization.

Advice

13. As advised by this Office on many similar occasions in the past, the deci-
sion of the Secretary-General whether to grant the Executive Secretary's request is
a policy decision that will involve consideration of the relevant provisions of staff
regulation 1.2, and corresponding staff rules, taking into account the concerns set
out above.

25 February 1999

5. MEANING OF THE TERM "ADMINISTRATIVE DECISION"—

STAFF REGULATION 11.1

Letter to the Executive Secretary of the Joint Inspection Unit in Geneva

I refer to your letter of 28 June 1999, requesting an "official definition" by the
Organization of the term "administrative decision". You requested that, if there is
no official definition, we provide a definition which could be used officially by the
Joint Inspection Unit (JIU).

I note that your request is made in the context of a JIU report on the adminis-
tration of justice in the Organization. Accordingly, the views set out below concern
administrative decisions within the context of United Nations staff regulation 11.1,
i.e., the administrative decision which may be appealed. Obviously, national legal
systems, as well as legal systems of other international organizations, may have
definitions of the term "administrative decision" which may differ from the one
offered below.

There is no "official definition" of the term "administrative decision" within
the meaning of staff regulation 11.1. However, we believe that the Staff Regulations
and Rules, the statute of the Administrative Tribunal and the jurisprudence of the
Tribunal would assist us in interpreting the meaning of the term.

Staff regulation 11.1 provides that:

"The Secretary-General shall establish administrative machinery with
staff participation to advise him in case of any appeal by staff members against
an administrative decision alleging the non-observance of their terms of ap-
pointment, including all pertinent regulations and rules." (emphasis added)
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Thus, the administrative decision must concern a staff member's terms of appoint-
ment, including all pertinent regulations and rules. Staff rule 111.2 (a) provides
that:

"A staff member wishing to appeal an administrative decision, pursuant
to staff regulation 11.1, shall, as a first step, address a letter to the Secretary-
General requesting that the administrative decision be reviewed; such letter
must be sent within two months from the date the staff member received
notification of the decision in writing", (emphasis added)

Thus, an administrative decision must be communicated to the staff member in
writing.

The meaning of "terms of appointment" is elaborated in the statute of the Ad-
ministrative Tribunal which provides, in article 2.1, that:

"The Tribunal shall be competent to hear and pass judgement upon appli-
cations alleging non-observance of contracts of employment of staff members
of the Secretariat of the United Nations or of the terms of appointment of such
staff members. The words "contracts" and "terms of appointment" include all
pertinent regulations and rules in force at the time of alleged non-observance,
including the staff pension regulations." (emphasis added)

A number of judgements of the Administrative Tribunal elucidate what would
constitute an "administrative decision". The Tribunal has held that in order for an
appeal to be receivable, an administrative decision must be of an "individual char-
acter", i.e., an appeal is premature unless the decision is personally applied to the
Applicant and, thus, has actual effects on his or her terms of appointment; see Judge-
ment No. 402, Katz (1987). In that judgement, the Tribunal found that the appeal by
the Applicant against a decision by the General Assembly concerning the suspen-
sion of cost-of-living adjustments for the deferred pension adjustment system was
premature until the Applicant reached the age when she would commence receiving
pension benefits (para. X). Similarly, in another judgement, the Tribunal found that
the Applicant, a project coordinator, had no authority to appeal two administrative
decisions which were addressed directly to the Applicant's two supervisees in the
project and which concerned their terms of appointment (Judgement No. 432, Lack-
ner (1988), para. III). The Tribunal also noted in that in order to be appealable, there
must be "the presence of imminent or actual injury to the staff member as a result.
Mere speculation as to the possibility of future events that might cause injury would
ordinarily lead to the rejection of an appeal" (ibid., para. XIV).

The Tribunal has also pronounced on what would not constitute an administra-
tive decision. For example, the Tribunal held that an exchange of information be-
tween two senior officials concerning the delay in issuance of a certificate of service
to the Applicant could not be regarded as an "administrative decision" (Judgement
No. 433, Ziegler (1988), paras. XI-XIII). In Lackner, referred to above, the Tribunal
found that the Applicant's job description and the project document were not part
of his terms of employment and, therefore, any changes in those two documents did
not, in itself, constitute non-observance of his terms of employment (Judgement
No. 432, para. XIII). The Tribunal therefore found that such changes were not ap-
pealable under staff regulation 11.1 (ibid.).

In other judgements, the Tribunal found that the appraisal of the report of the
Rebuttal Panel on the performance evaluation report made in respect of the Ap-
plicant was an "administrative decision" (see Judgement No. 458, Silveira (1989),

397



and Judgement No. 457, Anderson (1989), para. I). Similarly, the Tribunal found
that non-acceptance of the recommendation of the Rebuttal Panel in its report con-
stituted an administrative decision falling within the jurisdiction of the Tribunal
(Judgement No. 446, San José (1989), para. III).

In the light of the above, we are of the view that an "administrative decision"
within the meaning of staff regulation 11.1 is a decision by the Administration con-
cerning a staff member's terms of appointment, including all pertinent regulations
and rules, which must be communicated to the staff member in writing and which
must be personally applied to him or her, thus causing imminent and actual effects
on the staff member's terms of appointment.

You may wish to refer to the above definition in the JIU reports. However, I
would note that the Office of Legal Affairs has no authority to promulgate "official"
definitions of various terms used in the Staff Regulations and Rules or in United Na-
tions administrative issuances, and the above definition is not offered as an "official"
definition as such. As it appears from this letter, the question of what is an adminis-
trative decision is subject to constant development and is ultimately determined by
the Administrative Tribunal in the application of the law in the particular case.

20 August 1999

6. REPORT TO THE GENERAL ASSEMBLY ON MANAGEMENT IRREGULARI-
TIES—PROCEDURES FOR DETERMINING "GROSS NEGLIGENCE"—RECOVERY
PROCEDURES

Memorandum to the Director, Management Policy Office,
Department of Management

1. I refer to your memorandum of 22 September 1999, requesting our advice
concerning the preparation of a Secretary-General's report to the General Assembly
on management irregularities causing financial losses to the Organization.

2. Firstly, we wish to note that the issues covered by the Secretary-General's
report, dated 3 March 1999, entitled "Management irregularities causing financial
losses to the Organization" (A/53/849), the report thereon by the Advisory Com-
mittee on Administrative and Budgetary Questions of 11 May 1999 (A/53/954),
the reports mentioned in the Advisory Committee report (A/AC.243/1994/L.3 and
A/49/418), as well as other reports referred to in those documents are broad and
touch upon a wide spectrum of issues relating to the subject matter in question. I
trust, therefore, that you are seeking comments on this matter from the relevant of-
fices, including the Office of Internal Oversight Services (OIOS), the Office of the
Controller, the Rules and Regulations Unit, the secretariat of the Administrative
Tribunal and the secretariat of the United Nations Joint Staff Pension Fund. We
will, however, set forth our comments on certain issues that we believe might have
a bearing on the draft report.

Background

3. At the fifty-third session of the General Assembly, the Secretary-General
submitted a report dated 3 March 1999, entitled "Management irregularities causing
financial losses to the Organization" (A/53/849). That report "provides an overview
of the meaning of management irregularities causing financial losses to the Organ-
ization, distinguishes between the different categories of such irregularities and sets
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out the applicable procedures for disciplinary actions and recovery" (see the sum-
mary on page 1 of the document).

4. The Advisory Committee examined the Secretary-General's report, and its
comments thereon are set out in its report to the General Assembly dated 11 May
1999 (A/53/954). The Advisory Committee report provides, inter alia, that:

"4. In the opinion of the Advisory Committee, the document [A/53/849]
is a preliminary report. For example, it does not show clearly what develop-
ments have taken place since 1994, when the report on the comprehensive over-
view by the Secretariat of alleged cases of fraud in the United Nations: study
of the possibility of the establishment of a new jurisdictional and procedural
mechanism or of the extension of mandates and improvement of the function-
ing of existing jurisdictional and procedural mechanism (A/AC.243/1994/L.3)
was issued. In this connection, the Committee draws the attention of the Gen-
eral Assembly to the report of the Ad Hoc Intergovernmental Working Group
of Experts established pursuant to General Assembly resolution 48/218 A
(A/49/418)."9

5. In its resolution 53/225 of 10 June 1999, the General Assembly, after ex-
amination of the above reports:

"Requested] the Secretary-General to submit a detailed report to the Gen-
eral Assembly at its fifty-fourth session, through the Advisory Committee, on
management irregularities causing financial losses to the Organization, taking
into account the reports (A/AC. 243/1994/L.3 and A/49/418) mentioned in par-
agraph 4 of the report of the Committee, including procedures for determining
gross negligence and the financial and other responsibilities to be incurred by
those who have committed such negligence, and preventive measures to iden-
tify the risk factors that expose the Organization to management irregularities
and measures to improve internal control and accountability." (para. 2)

6. As we understand it, your Office is preparing the report which the General
Assembly requested in its resolution 53/225 (hereinafter "the new report"). For that
purpose, you have requested this Office to "review the documents A/AC.243/1994/
L.3 and A/49/418 in conjunction with the report A/53/849 ..." You also requested
our comments on the issue of gross negligence, and any other comments in connec-
tion with the preparation of the new report. In addition, you asked that we designate
a focal point from this Office in connection with the preparation of the new report
by your Office.

The report of the Secretary-General (A/53/849)

7. The Secretary-General's report identifies the following three instances
leading to financial losses to the Organization: (a) "mistakes"; (b) "gross negli-
gence"; and (c) "fraud".

8. With respect to the three instances leading to financial losses, we agree
with the statements made in paragraphs 5 to 7 of the Secretary General's report that
the Organization should not seek recovery from staff members for financial losses
to the Organization resulting from their "mistakes" and that, in the absence of gross
negligence or wilful misconduct, mistakes should be addressed in the context of per-
formance management. This position is in line with the Organization's policy since
1969, as set out in various legal opinions,10 that proof of gross negligence or wilful
misconduct would be required to justify a staff member being held accountable for
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losses to the Organization." This policy was also communicated to the Advisory
Committee by the Under-Secretary-General for Management, in 1995.

9. In addition, the Administrative Tribunal has opined on the definition of
"gross negligence". In Judgement No. 742, Manson (1995), the Tribunal held that:

"Gross negligence involves an extreme and reckless failure to act as a
reasonable person would with respect to a reasonably foreseeable risk. Thus,

. to establish gross negligence, a far more aggravated failure to observe the 'rea-
sonable person' standard of care must be shown than in the case of ordinary
negligence." (para. XIV, emphasis in original)

(a) Procedures for determining "gross negligence"

10. Paragraph 8 of the Secretary-General's report (A/53/849) indicates that
"procedures need to be established for determining (i) whether there was 'gross neg-
ligence' in a specific instance and (ii) what financial responsibility, if any, should be
incurred by those who have committed 'gross negligence'." In its resolution 53/225,
the General Assembly has requested that such procedures be established.

11. In our view, procedures for determining gross negligence are already in
place. Acts of gross negligence could be construed to constitute misconduct under
staff rule 110.1. They would thus be handled in accordance with the rules and pro-
cedures set out in chapter X of the Staff Rules, on "Disciplinary measures and pro-
cedures", further elaborated in administrative instruction ST/AI/371 of 2 August
1991,12 Those procedures include provisions on the due process rights of staff mem-
bers under disciplinary proceedings. In this connection, it should also be noted that
OIOS, whose mandate includes conducting investigations of possible misconduct or
fraud by staff, has its own procedures for carrying out investigations, which are set
out in the OIOS Investigations Section manual.

12. We are of the view that it would not be possible or even practical to estab-
lish new standards to be applied to cases of alleged gross negligence, and therefore
no new procedures for the determination of gross negligence should be proposed
in the new report. This is because what constitutes gross negligence is fact-specific
and requires a case-by-case analysis of the particular circumstances involved. In this
connection, I refer to an opinion of this Office to the Assistant Secretary-General,
Office of Financial Services, dated 30 June 1981, published in the United Nations
Juridical Yearbook 1981, which states, inter alia, that:

"We have examined the concept of 'gross negligence' and the equiva-
lent concepts as they appear in various legal systems. The various legal sys-
tems concur in this description of 'gross negligence'. Few legal systems go
into much more detail in the definition, and the determination in each case is
reached by the 'fact finder', i.e., jury or judge (analogous to the Property Sur-
vey Board in the United Nations administrative context)." (See footnote 31 to
the opinion, in United Nations Juridical Yearbook 1981, p. 165.)

(b) Recovery procedures

.13. The General Assembly has requested that the new report include pro-
cedures for determining financial and other responsibility to be incurred by staff
members who have committed gross negligence.

14. It is our understanding that, as indicated in the Secretary-General's re-
port (A/53/489), under the existing mechanisms, "virtually all cases of recovery are
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achieved" in accordance with staff rule 103.18 (¿>) (ii) (ibid., para. 13). That rule
provides that:

"(¿>) Deductions from salaries, wages and other emoluments may also be
made for the following purposes:

(ii) For indebtedness to the United Nations".

As it appears, staff rule 103.18(2>)(ii) would assume that the amount of indebted-
ness has already been established, and that the staff member has not yet separated
from service, and that the salary and other emoluments of the staff member would
be sufficient to obtain full recovery. Therefore, the rule would be effective to seek
recovery only once the indebtedness has been established, and only if the staff mem-
ber is still in service, which may not be the case in instances of gross negligence. (In
this connection, see A/53/849, para. 15; A/AC.243/1994/L.3, para. 53; Secretary-
General's report of 9 November 1993, entitled "Recovery of misappropriated funds
from staff members and former staff members" (A/48/572, para. 5). In addition, as
noted in, inter alia, the Secretary-General's report (A/53/849), the rule would not be
effective to ensure full recovery if the indebtedness exceeds the amount of salaries
and other emoluments.

15. The Secretary-General's report (A/53/849) indicates that there are other
rules of the Organization which provide "the statutory regime for the recovery of
financial losses caused to the Organization" (para. 2). Those rules are financial rule
114.1 and staff rule 112.3. Financial rule 114.1 states that:

"Every official of the United Nations is responsible to the Secretary-
General for the regularity of the actions taken by him or her in the course of
his or her other official duties. Any official who takes any action contrary to
these Financial Rules, or to the administrative instructions issued in connection
therewith, may be held personally responsible and financially liable for the
consequence of such action."

Staff rule 112.3 states that:

"Any staff member may be required to reimburse the United Nations
either partially or in full for any financial loss suffered by the United Nations
as a result of the staff member's negligence or of his or her having violated any
regulation, rule or administrative instruction."

16. However, no procedures or mechanisms have been established to imple-
ment these rules. Notably, the General Assembly has requested that such procedures
be established. In section II, paragraph 3, of its resolution 51/226 of 3 April 1997,
the Assembly:

"Also requested] the Secretary-General to issue specific administrative
instructions to establish clearly the responsibility and accountability of pro-
gramme managers for proper use of human resources, as well as sanctions in
accordance with staff rule 112.3 for any financial loss suffered by the United
Nations as a result of gross negligence, including improper motivation, wil-
ful violation of or reckless disregard for the Staff Regulations and Rules and
established policies regulating recruitment, placement and promotion", (em-
phasis added)

More recently, in section IV, paragraph 7, of its resolution 53/221 of 7 April 1999,
the Assembly:
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"Reiterate[á] that every staff member of the United Nations shall be re-
sponsible and accountable to the Secretary-General, in accordance with finan-
cial rule 114.1 and staff rule 112.3".

17. The Administrative Tribunal has also expressed the view that staff
rule 112.3 be implemented. In a case in which a staff member had, inter alia, de-
frauded the United Nations Environment Programme by appropriating more than
US$ 40,000 in rental subsidies to which he was not entitled (Judgement No. 358,
Shérif (19S5)), the Tribunal held:

"XIII. If ... the deductions made did not completely settle the Appli-
cant's indebtedness, the Administration may, inter alia, consider invoking the
financial responsibility of those staff members still serving who, through their
negligence or complicity, enabled the Applicant fraudulently to appropriate
the amounts in question. It rests with the Secretary-General to decide, in ac-
cordance with staff rule 112.3, to require those staff members to reimburse the
amounts owed by the Applicant and to deduct them, under the provisions of
staff rule 103.18, from their salaries, wages and other emoluments." (emphasis
added)

18. In a more recent case also concerning overpayments of rental subsidies,
the Tribunal, referring to staff rule 112.3, stated that:

"The Tribunal fully endorses the recommendations of the [Joint Appeals
Board] that the negligence of those responsible for these overpayments should
be investigated and punished. The Tribunal finds that the degree of negligence
by the Administration manifest in this case is truly appalling and outrageous.
However, it believes that requiring the negligent party to reimburse the loss
should not be considered as an alternative remedy to enforcing reimbursement
of the United Nations' loss against a staff member who could not, under any
reasonable standard, be deemed an 'innocent' recipient of overpayments. To
do so, would misconstrue the purpose of staff rule 112.3. Its invocation is a
remedy open to the Organization and should not be viewed as relieving the
Applicant of his obligation to reimburse what he certainly must have known
were overpayments. The Respondent had already determined to recoup only
four years of overpayments rather than to seek repayment for the entire six-
year period because the Applicant had pointed out that there might have been a
'mistake'. The Tribunal considers that, in the circumstances of this case, it was
an appropriate and reasonable exercise of the Secretary-General's discretion
and that the decision should stand. Perhaps // might be appropriate to invoke
staff rule 112.3, insofar as the Respondent has agreed to forgo two years of
overpayments, to seek the balance against those responsible for the negligent
overpayments, if such persons can be identified." (Judgement No. 887, Ludvig-
sen (1998), para. VIII (emphasis added))

19. In view of General Assembly resolutions 51/226, 53/221 and 53/225 and
the language in the Tribunal's judgements, it would be desirable to evaluate the
ways in which financial rule 114.1 and staff rule 112.3 could be implemented, taking
into account the due process rights of staff members which will have to be protected
in respect of such implementation. You may therefore wish to refer to this issue in
the new report.

20. It would appear that the implementation of financial rule 114.1 and staff
rule 112.3 as a means of seeking recovery from staff members who have committed
gross negligence and/or fraud would be preferable to referring such cases to national
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courts. Several issues, such as the assistance of outside counsel which would be
required to institute proceedings before the national courts, subjecting the Organi-
zation to national provisions on procedure, and the issue of the cost involved in such
proceedings in relation to the amount that the Organization can reasonably expect
to recover, have already been addressed in paragraph 16 of the Secretary-General's
report (A/53/849), in paragraph 57 of A/AC.243/1994/L.3, and in paragraphs 12
to 18 of the Secretary-General's report (A/48/572). In addition, referring cases to
national courts for recovery would have serious ramifications for the privileges and
immunities of the United Nations. By initiating such proceedings before the national
courts, the Organization could allow its internal regulations and rules and policies
to be examined by the courts, which might question whether the rights of the person
from whom recovery has been sought have been observed. Further, the courts might
apply standards to the Organization that are germane to that judicial system.

21. With respect to the issue of recovery, we also note that there was a pro-
posal by the Secretary-General to amend the statute of the Administrative Tribunal
to extend its jurisdiction to consider claims of the Organization against staff mem-
bers (see A/AC. 243/1994/L.3, paras. 49-50, and A/48/572, paras. 6-10). However,
as we understand it, no action was taken by the General Assembly on the matter.

22. In addition, attachment of the pension benefits of the individuals was
mentioned in paragraph 10 of the Secretary-General's report (A/48/572), as a means
of recovery from staff. However, as already noted in that report, such a proposal
would require amending the Pension Fund Regulations and raise serious policy
questions concerning the independence of the Pension Fund and its assets.

(c) Preventive measures to improve internal control and accountability

23. The General Assembly requested in its resolution 53/225 that the new
report also include "preventive measures to identify the risk factors that expose the
Organization to management irregularities and measures to improve internal control
and accountability".

24. In this connection, you may wish to mention in the new report that the
revised article I of the Staff Regulations and chapter I of the 100 Series of the Staff
Rules, which came into effect as of 1 January 1999, pursuant to General Assembly
resolution 52/252 of 8 September 1998, include certain provisions relating to its
subject matter. (Revisions to chapter I of the 200 and 300 Series of the Staff Rules
have also been made, to bring them in line with the revisions to article I of the Staff
Regulations.) Those regulations and rules, together with the commentary thereto,
are set out in the Secretary-General's bulletin ST/SGB/1998/19 of 10 December
1998, entitled "Status, basic rights and duties of United Nations staff members". The
relevant provisions are staff regulation 1.2 (r), staff rule 101.2 (a), staff regulation
1.3 (a) and staff rule 101.3 (a). Staff regulation 1.2 (r) provides that:

"Staff members must respond fully to requests for information from staff
members and other officials of the Organization authorized to investigate pos-
sible misuse of funds, waste or abuse."

This regulation "seeks to ensure that staff members clearly understand that they
must cooperate with official investigations by the Organization and must supply in-
formation on their official actions to, for example, the internal or external auditors".
(See the commentary to regulation 1.2 (r), set out in the Secretary-General's bulletin
ST/SGB/1998/19, p. 23.)

25. Staff rule 101.2 (a) provides that:
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"Disciplinary procedures set out in article X of the Staff Regulations and
chapter X of the Staff Rules may be instituted against a staff member who fails
to comply with his or her obligations and the standards of conduct set out in the
Charter of the United Nations, the Staff Regulations and Rules, the Financial
Regulations and Rules, and all administrative issuances."

This provision "will ensure that staff are held accountable through disciplinary pro-
cedures for failure to comply with their obligations and the standards of conduct,
set out in the Charter of the United Nations, the Staff Regulations and Rules, the
Financial Regulations and Rules and all related issuances". (See the commentary to
rule 101.2 (a), ibid., p. 24.)

26. Staff regulation 1.3 (a) provides that:
"Staff members are accountable to the Secretary-General for the proper

discharge of their functions. Staff members are required to uphold the highest
standards of efficiency, competence and integrity in the discharge of their func-
tions, and their performance will be appraised periodically to ensure that the
required standards of performance are met."

It should be noted that this provision, inter alia, "now explicitly places on managers
the duty to make proper appraisals of performances" and that "an integral part of the
performance of managers is to properly manage the human, financial, and other re-
sources entrusted to them". (See the commentary to regulation 1.3 (a), ibid., p. 32.)

27. Finally, staff rule 101.3 (a) provides that:
"Staff members shall be evaluated for their efficiency, competence and

integrity through performance appraisal mechanisms that shall assess the staff
member's compliance with the standards set out in the Staff Regulations and
Rules for purposes of accountability."

This rule "makes explicit that the efficiency, competence and integrity required of
staff by the Charter and staff regulation 1.3 {a) will be evaluated and that they will
be held accountable to maintain the required standards". (See the commentary to
the rule, ibid., p. 33.) In addition, the commentary also provides that "it should be
emphasized that supervisors will be assessed not only on their technical competence
but also on the way in which they utilize the staff placed under their direction." (See
ibid., p. 34.)

28. You may also wish to mention in the new report that the 1954 Report on
the Standards of Conduct in the International Civil Service, which provides discus-
sions of standards expected of international civil servants, will be updated and re-
vised by the International Civil Service Commission and that the first working group
to review the matter will be meeting in Geneva in late October 1999.

Developments since the issuance ofA/AC.243/1994/L3

29. The Advisory Committee commented in its report (A/53/954) that the
Secretary-General's report has not addressed "what developments have taken place
since 1994", when A/AC.243/1994/L.3 was issued. In that connection, in addition
to the comments set out above, we note the following.

30. With respect to paragraph 48 of A/AC. 243/1994/L.3 on the Administra-
tive Tribunal, it should be noted that the Committee on Applications for Review of
Administrative Tribunal Judgements was abolished by the General Assembly in its
resolution 50/54 of 11 December 1995. Therefore, no recourse may now be had to
the International Court of Justice requesting a review of the judgements rendered
by the Tribunal.

404



31. In addition, the Ad Hoc Intergovernmental Working Group of Experts es-
tablished pursuant to General Assembly resolution 48/218 A in its report (A/49/418)
made a number of recommendations to improve and strengthen the financial ad-
ministration of the Organization and the accountability and responsibility of staff
(ibid., sect. IV). You may wish to ascertain the action of the General Assembly in
that regard.

Conclusion

32. As we understand it, the existing procedures set out in the Staff Rules and
the relevant administrative instructions provide sufficient procedures to determine
instances of gross negligence. However, it would appear that the mechanisms to
recover from individuals who have committed gross negligence would have to be
strengthened and further developed, to comply with the request of the General As-
sembly. This is a complex and time-consuming task which would, at a minimum,
require the establishment of a working group within the Organization, with repre-
sentatives of the relevant offices, in order to carefully evaluate the policy implica-
tions of the implementation of such mechanisms and set guidelines and formulate
proposals, before any action could be taken.

14 October 1999

PRIVILEGES AND IMMUNITIES

7. PRIVILEGES AND IMMUNITIES OF UNICEF AND ITS OFFICIALS

Memorandum to Senior Adviser, Office of the Executive Director,
United Nations Children's Fund

1. This is with reference to your memorandum of 22 July 1999, concern-
ing enquiries from the [Member State] police authorities arising from a complaint
of criminal force and assault lodged by a former staff member (Ms. A.) against a
UNICEF staff member (Mr. X.) and two security guards (Messrs Y. and Z.). Our
comments are as follows.

2. We note that by its letter of 20 July 1999, UNICEF has asserted its own
immunity from legal process. In response thereto, the [Member State] police have,
in their letter of the same date, confirmed that the case is not against UNICEF but
against members of the staff of UNICEF. The UNICEF office in [Member State]
should therefore be advised to bring the following privileges and immunities to the
attention of the police authorities through the Ministry of Foreign Affairs of [the
Member State].

3. Pursuant to article IX of the Standard Basic Cooperation Agreement be-
tween UNICEF and the Government (hereinafter "the Basic Cooperation Agree-
ment") signed on 2 December 1997, the Convention on the Privileges and Immuni-
ties of the United Nations (hereinafter "the Convention") shall be applicable mutatis
mutandis to UNICEF and its officials and experts on missions in the country. Article
XIII, paragraph l(a), of the Basic Cooperation Agreement, provides that UNICEF
officials shall "be immune from legal process in respect of words spoken or written
and all acts performed by them in their official capacity". Article XIV, paragraph.1,
of the Agreement, further provides that "experts on mission shall be granted the
privileges and immunities specified in article VI, sections 22 and 23, of the Conven-
tion".
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4. Article V, section 18 (a), of the Convention on the Privileges and Im-
munities of the United Nations, to which [the Member State] has been a party since
1961, provides that the officials of the United Nations shall "be immune from legal
process in respect of words spoken or written and all acts performed by them in
their official capacity". Pursuant to article VI, section 22 (a), experts on mission
shall be accorded immunity from personal arrest or detention. Section 22 (b) further
provides that they shall also be accorded, "in respect of words spoken or written and
acts done by them in the course of the performance of their mission, immunity from
legal process of every kind".

5. As UNICEF staff member, Mr. X. is immune from legal process in respect
of words spoken or written and all acts performed by him in his official capacity. If
Mr. X. is a national of [the Member State], it should be noted that General Assem-
bly resolution 76 (I) of 7 December 1946 provides "the granting of the privileges
and immunities referred to in article V ... to all members of the staff of the United
Nations, with the exception of those who are recruited locally and are assigned to
hourly rates". Thus, Mr. X enjoys such immunity regardless of his nationality.

6. United Nations security guards are deemed to be experts on mission within
the meaning of article VI of the Convention. Accordingly, Messrs Y and Z are im-
mune from personal arrest or detention. They also enjoy immunity from legal pro-
cess of every kind in respect of words spoken or written and acts done by them in
the course of the performance of their mission.

7. Under Section 34 of the Convention, [the Member State] has an obligation
to be "in a position under its own law to give effect to the terms of this Convention".
It would thus be for the Ministry of Foreign Affairs to request the police authorities
to resolve the present matter in a manner consistent with the privileges and im-
munities of UNICEF and its officials and experts on missions and in accordance
with the Government's obligations under the Basic Cooperation Agreement and the
Convention.

8. As a former staff member, Ms. A should be advised to pursue any com-
plaints she might have against UNICEF or its officials and experts on mission in
accordance with her contract and the UNICEF internal rules and regulations. We
note that UNICEF had extended Ms. A's contract from 30 August to 30 September
1998, without any services being rendered, in response to her lawyer's submission
that she had not been given one month's notice. Upon her acceptance of the latter
arrangement, she gave up any claims she might have with respect to her employ-
ment with UNICEF.

29 July 1999

PROCEDURAL AND INSTITUTIONAL ISSUES

8. AUTHORITY FOR THE ESTABLISHMENT OF UNITED NATIONS AWARDS-
AWARDS IN THE FIELD OF DRUG USE PREVENTION AND CONTROL—NANSEN
AWARD

Memorandum to the Senior Legal Liaison Officer,
United Nations Office at Vienna

1. This is with reference to your memorandum of 4 February 1999 on the
above-captioned subject. Having referred to my original advice on that subject,'3
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you inquired whether, "in view of the extensive authority" granted to the Executive
Director of the United Nations International Drug Control Programme (UNDCP),
who is also Director-General of UNOV, by the financial rules of the Fund of UNDCP
and in view of General Assembly resolution 45/179 of 21 December 1990, entitled
"Enhancement of the United Nations structure for drug abuse control", "an excep-
tion cannot be made to the requirement of authorization by the General Assembly
for the establishment of awards." In this respect you referred to the Nansen Award
established by the United Nations High Commissioner for Refugees and inquired
whether the mandate of the Executive Director of UNDCP in the area of drugs might
be considered as "sufficient basis for an award in the area of drugs".

2. I note that your original request for advice, dated 1 February 1999, re-
ferred to the intention of the Director-General of the United Nations Office at Vi-
enna "to establish civil awards to be granted annually to individuals who have made
outstanding contributions to the fight against drug abuse or in the area of crime
prevention" (emphasis added). Your current request for advice refers only to "an
award in the area of drugs" and does not mention crime prevention. Accordingly, the
advice below will concern the "fight against drugs" award.

General Assembly resolution 45/179 and financial rules of the UNDCP Fund

3. We have reviewed both General Assembly resolution 45/179, entitled
"Enhancement of the United Nations structure for drug abuse control", and the fi-
nancial rules of the Fund of UNDCP to which you referred. While I share your view
that those two documents grant extensive responsibilities to the Executive Director
of UNDCP, they do not in our view indicate that, in approving them, the relevant
legislative bodies intended to delegate to the Executive Director the authority to
establish United Nations awards in the field of drug use prevention and control.

Nansen Award

4. In connection with your reference to the Nansen Award, I note that it was
established in 1954, in the early years of the Organization, in the absence of any
policy or practice established by the General Assembly. As we understand, it has
been the consistent policy and practice of the Organization since the late 1950s,
following the episode with the "Nansen Medal", that while the United Nations has
the authority to establish awards, such an authority is that of the Organization, as
opposed to that of the Secretariat. This authority has been understood to be vested
in the General Assembly and the Security Council as the legislative bodies of the
Organization, and not in the Secretary-General.14

5. Examples of that practice whereby United Nations awards were estab-
lished by the United Nations legislative bodies are as follows: prizes for scientific
research works in the causes and control of cancerous diseases (General Assembly
resolution 1398 (XIV) of 20 November 1959); the prize to individuals in the field of
human rights (General Assembly resolution 2217 (XXI) of 19 December 1966); the
United Nations Population Fund (UNFPA) award for contributions to the awareness
of population questions or to their solutions (General Assembly resolution 36/201
of 17 December 1981); and the "Sasakawa/Department of Humanitarian Affairs
Disaster Prevention Award" (General Assembly resolution 51/194 of 17 December
1996).l5 Most recently, a "Dag Hammarskjôld Medal" was established by the Secu-
rity Council in its resolution 1121 (1997) of 22 July 1997.
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General considerations

6. The creation of United Nations civil awards, like the one under review, is
ultimately a policy decision to be taken by the Secretary-General. However, in view
of the risks involved, in almost all cases in the past it was decided that the interests
of the Organization would be better served and safeguarded if the establishment of
an award was directly effected by a United Nations legislative body. Apart from
other issues involved (e.g., financial aspects), perhaps the most serious concern is
that the criteria and mechanisms for selecting awardees should be determined and
approved by the relevant United Nations legislative body, not the Secretariat, so
that if subsequently a particular selection were not supported by such body, the
Secretary-General would not become vulnerable to criticism.

Possible course of action

1. The preceding considerations, however, should not mean that it is neces-
sarily the General Assembly itself that must initiate action concerning the establish-
ment of an award for individual achievements in the area of drug control. One way
of initiating the process of establishing such an award would be to consider the
proposal at the session of the Commission on Narcotic Drugs, a central intergovern-
mental body responsible for dealing with all drug-related matters within the United
Nations system.

8. Should the Commission support the initiative, it, being a functional com-
mission of the Economic and Social Council, would then make an appropriate
recommendation16 to the Council. If the Council agrees with the idea, it would report
it to the General Assembly which, for example, by taking note of the relevant report
of the Council, would formally approve the establishment of the award.

16 February 1999

9. LEGAL STATUS OF THE PERMANENT OBSERVER MISSION OF THE ORGAN-

IZATION OF THE ISLAMIC CONFERENCE—PRIVILEGES AND IMMUNITIES OF

NON-STATE ENTITIES INVITED TO PARTICIPATE AS OBSERVERS IN UNITED

NATIONS MEETINGS

Letter to the Permanent Representative of a Member State

I wish to refer to your letter of 8 March 1999 addressed to the Secretary-
General seeking his good offices in order to regularize the status of the Permanent
Observer Mission of the Organization of the Islamic Conference (OIC) "both at
the United Nations and also vis-à-vis the host country". In particular, you seek that
"the necessary facilities and privileges conducive to the unhindered discharge of its
functions be extended to [the OIC Permanent Observer Mission]". Your letter has
been referred to this Office for response.

The international legal status of the OIC Permanent Observer Mission derives
from General Assembly resolution 3369 (XXX) of 10 October 1975, entitled "Ob-
server status for the Islamic Conference at the United Nations". In accordance with
the resolution, the Assembly decided "to invite the Islamic Conference to participate
in the sessions and the work of the General Assembly and of its subsidiary organs
in the capacity of observer", and requested "the Secretary-General to take the neces-
sary action to implement the present resolution". The resolution did not address the
scope of privileges, immunities and facilities to be accorded to the Mission.
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In the absence of any specific international legal regulation of the privileges and
immunities of non-State entities invited to participate as observers in United Nations
meetings at Headquarters, United Nations practice has been to consider such issues
principally in the light of the pertinent provisions of the Charter of the United Na-
tions and the 1947 Agreement between the United Nations and the United States
of America regarding the Headquarters of the United Nations ("the Headquarters
Agreement"). It has been the consistent view of the Organization that a permanent
observer delegation, as an invitee to meetings of United Nations organs, is entitled
to enjoy in that capacity certain functional immunities necessary for the perform-
ance of official functions vis-à-vis those organs. These immunities flow by neces-
sary intendment from Article 105 of the Charter of the United Nations. The United
Nations has consistently maintained that a permanent observer delegation would
enjoy functional immunity from legal process in respect of words spoken or written
and all acts performed by members of the observer delegation in their official capac-
ity before relevant United Nations organs. In addition to that functional immunity, a
permanent observer delegation would also enjoy inviolability for official papers and
documents relating to their relations with the United Nations. If such inviolability is
to have any meaning, it necessarily extends to the premises of the Mission.

In addition, observer delegations benefit from the following provisions of the
Headquarters Agreement. Namely, section 11 of the Headquarters Agreement pro-
vides that "the federal, state or local authorities of the United States shall not impose
any impediments to transit to or from the headquarters district of... persons invited
to the headquarters district by the United Nations", and that "the appropriate Ameri-
can authorities shall afford any necessary protection to such persons while in tran-
sit to or from the headquarters district." Furthermore, according to section 12, the
facilities referred to in section 11 "shall be applicable irrespective of the relations
between the Governments of the persons referred to in that section and the Govern-
ment of the United States". Section 13 further provides that the host State shall grant
visas "without charge and as promptly as possible" to the persons in question and
also exempts such persons from being required "to leave the United States on ac-
count of any activities performed by [them] in [their] official capacity".

Neither the Headquarters Agreement nor any legislation in the host State con-
fers diplomatic privileges and immunities to observer delegations. At the same time,
observers who form a part of the diplomatic staff of Member States' missions ac-
credited to the United Nations may enjoy diplomatic immunities in the host State
provided for them in the latter capacity. Of course, diplomatic status may be ex-
tended to the observer delegation by virtue of a special arrangement with the host
State. However, this is a matter for negotiation between the host State and the inter-
governmental organization concerned.

15 March 1999

10. CONSIDERATION OF AGENDA ITEMS IN NUMERICAL ORDER

Facsimile to the Deputy High Commissioner for Human Rights, Geneva

1. This is with reference to your facsimile of 17 March addressed to the Legal
Counsel seeking, on behalf of the Chairperson of the Commission on Human Rights,
our advice on the two following questions concerning the draft provisional agenda
for the fifty-fifth session of the Commission.
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"First, having regard to the fact that the Commission adopted, in its reso-
lution 1998/84, its agenda based on the presentation by its Chairperson on 24
April 1998 that items would be considered in numerical order, how should
the Chairperson deal with a proposal to cluster items that would result in the
numerical sequence not being followed?"

Our comments are set out below.

2. At the outset, it should be noted that, in its resolution 1998/84, the Com-
mission adopted a draft provisional agenda for the fifty-fifth session. Therefore,
neither the content nor the format of the agenda will be final until such time as the
agenda is adopted by the Commission itself at the fifty-fifth session. This fact was
acknowledged by the President of the Commission at the fifty-fourth session when
he stated that "both of these matters", referring to the numerical sequencing and the
shortening of the agenda, "are, of course, properly the business of the Bureau of the
fifty-fifth session".

3. Based on the foregoing, while due consideration should be given to the
draft provisional agenda adopted by the Commission at the fifty-fourth session and
the understanding reached thereon, it is entirely within the discretion of the fifty-
fifth session to adopt its own agenda. Thus, if a proposal to cluster items were to be
made by any member of the Commission, the Chairperson should put such proposal
to a vote.

4. In accordance with rule 56 of the rules of procedure of the functional com-
missions of the Economic and Social Council, each member of the Commission
shall have one vote. Rule 57 provides that "a proposal or motion before the com-
mission for decision shall be voted upon if any member so requests". Rule 58 fur-
ther provides that "decisions of the commission shall be made by a majority of the
members present and voting." Thus, if a majority of those present and voting vote in
favour of the proposal, it would be adopted.

"Secondly, should the Bureau present a programme of work for consider-
ation by the Commission, giving effect to the principle of numerical sequence
in the consideration of items, and should this be contested by a delegation,
how should the Chairperson steer the issue, having regard to the rules of pro-
cedure?"

5. We note that it has been the practice of the Commission for the Bureau
to present a timetable for the consideration of agenda items and that such timetable
is usually approved or used de facto as the basis for the Commission's programme
of work during the session. As such, the Bureau should present for the approval of
the Commission a timetable/programme of work in accordance with the established
practice of the Commission. As the draft provisional agenda for the fifty-fifth ses-
sion is based on the principle of numerical sequence, the Bureau should prepare such
timetable/programme of work reflecting the numerical sequence of agenda items.

6. Ultimately, it is for the Commission to decide whether to approve the time-
table/programme of work proposed by the Bureau. Thus, if a member or members
of the Commission were to raise an objection to the proposed timetable/programme
of work, the Chairperson could put the proposed timetable/programme of work to a
vote in the manner described in paragraph 4 above.

18 March 1999
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11. CONFIDENTIALITY—RULES OF PROCEDURE OF THE COMMISSION

ON THE LIMITS OF THE CONTINENTAL SHELF

Letter to the Chairman of the Commission on the Limits of the Continental Shelf,
United Nations Convention on the Law of the Sea

I am writing in response to your letter of 15 March 1999. In the letter you in-
formed me that, as pursuant to annex II ("Confidentiality") to the rules of procedure
of the Commission on the Limits of the Continental Shelf (hereinafter "the Com-
mission"), a coastal State may classify any data and other materials included in its
submission to the Commission as confidential. At its fourth session, held in New
York from 31 August to 4 September 1998, the Commission decided to seek my
legal opinion as to which procedure would be the most appropriate in cases where it
might be necessary to institute proceedings following an alleged breach of confiden-
tiality. In this connection you refer, in particular, to rules 4 and 5 of annex II to the
rules of procedure of the Commission (CLCS/3/Rev.2).

Rule 4, which relates to duty to preserve confidentiality, stipulates that:

" 1 . The members of the Commission shall not disclose, even after they
cease to be members, any confidential information coming to their knowledge
by reason of their duties in relation to the Commission.

"2. The duty of the members of the Commission not to disclose con-
fidential information constitutes an obligation in respect of the individual's
membership in the Commission."

Rule 5, concerning enforcement of rules of confidentiality, provides:

" 1. The Secretary-General shall provide the Commission with all neces-
sary assistance in enforcing the rules concerning confidentiality.

"2. The Commission may institute appropriate proceedings and shall
make known its findings and recommendations."

General observations

The United Nations does not have any standard procedure that could be recom-
mended to the Commission for its consideration as a model to be applied in cases of
an alleged breach of confidentiality. However, in instituting, pursuant to paragraph
2 of rule 5 of the annex, appropriate proceedings for dealing with this type of situa-
tion, the Commission may take into account the following considerations.

In accordance with rule 3 of the annex, access to confidential material sub-
mitted by the coastal State or States shall be confined to the members of the Com-
mission or its relevant subcommissions that have been requested to examine the
submission, and to staff members of the United Nations Secretariat designated to
assist the concerned members of the Commission or its subcommissions.

Staff of the United Nations Secretariat

Pursuant to Article 97 of the Charter of the United Nations, the Secretary-
General of the United Nations is the chief administrative officer of the Organization.
Article 101 of the Charter provides that the Secretary-General appoint the staff of
the Organization under regulations established by the General Assembly. Thus, the
staff of the United Nations performs their duties under the administrative authority
of the Secretary-General.
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(a) Requirement to observe confidentiality

Staff members of the United Nations Secretariat who are assigned to assist the
Commission and have access to confidential material are bound to preserve the con-
fidentiality of that information in accordance with the applicable staff regulations
and rules, and administrative instructions issued in their furtherance.

In his Bulletin dated 9 August 1994 the Secretary-General drew the attention of
all staff to their obligations in regard to security of information under the Staff Reg-
ulations, and to their personal responsibility for the proper protection of information
which they may be called upon to handle in the course of their duties (ST/SGB/272).
The Secretary-General referred, in this regard, to staff regulation 1.5 providing that
staff members are required to "exercise the utmost discretion in regard to all mat-
ters of official business. They shall not communicate to any person any information
known to them by reason of their official position that has not been made public,
except in the course of their duties or by authorization of the Secretary-General. Nor
shall they at any time use such information to private advantage. These obligations
do not cease upon separation from the Secretariat."

Staff regulation 1.2 (1) of the revised text of article I of the Staff Regulations,
adopted by the General Assembly in its resolution 52/252 of 8 September 1998,
which is based on the ideas of staff regulation 1.5, further stipulates that "staff mem-
bers shall exercise the utmost discretion with regard to all matters of official busi-
ness. They shall not communicate to any Government, entity, person or any other
source any information known to them by reason of their official position that they
know or ought to have known has been made public, except as appropriate in the
normal course of their duties or by authorization of the Secretary-General. These
obligations do not cease upon separation from service."

(b) Disciplinary proceedings and measures

A breach of confidentiality constitutes non-compliance with the aforemen-
tioned obligations and may be qualified as misconduct on the part of that staff mem-
ber. In accordance with the Staff Regulations and Rules, staff are held accountable
through disciplinary measures for failure to comply with their obligations and the
standards of conduct.

Staff regulation 10.2 stipulates that the Secretary-General may impose disci-
plinary measures on staff members whose conduct is unsatisfactory and that he may
dismiss a member of the staff for serious misconduct.

Rule 101.2 of the revised text of chapter I of the 100 series of the Staff Rules,
noted17 by the General Assembly in its resolution 52/252 of 8 September 1998,
states in this regard:

"Disciplinary procedures set out in article X of the Staff Regulations and
chapter X of the Staff Rules may be instituted against a staff member who fails
to comply with his or her obligations and the standards of conduct set out in the
Charter of the United Nations, the Staff Regulations and Rules, the Financial
Regulations and Rules, and all administrative issuances."

Staff rule 110.1 further provides that failure by a staff member to comply with
his or her obligations under the Charter and the aforementioned regulatory instru-
ments may amount to unsatisfactory conduct within the meaning of staff regulation
10.2, leading to the institution of disciplinary proceedings and the imposition of the
disciplinary measures referred to in staff rule 110.3.
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In order to provide guidance and instruction on the application of chapter X
of the Staff Rules and outline the basic requirements of due process to be afforded
a staff member against whom misconduct is alleged, the Secretary-General on 2
August 1991 issued an administrative instruction (ST/AI/371) which addresses such
issues as initial investigation and fact-finding, due process rights, and referral to and
procedures of a Joint Disciplinary Committee etc.

(c) Privileges and immunities and their waiver

It should also be noted that, although pursuant to section 18 (a) of the Conven-
tion on the Privileges and Immunities of the United Nations, staff members as offi-
cials of the Organization are immune from legal process in respect of words spoken
or written and all acts performed by them in their official capacity, according to
section 20 of that Convention, privileges and immunities are granted to officials in
the interests of the United Nations and not for the personal benefit of the individuals
themselves. Therefore, under the Convention, the Secretary-General has the right
and the duty to waive the immunity of any official in any case where, in his opin-
ion, the immunity would impede the course of justice and could be waived without
prejudice to the interests of the United Nations.

(d) Conclusions

It follows from the above that, as pursuant to the Charter of the United Na-
tions, the staff of the United Nations are under the administrative authority of the
Secretary-General, in cases of an alleged breach of confidentiality by a staff member
assisting the Commission, the matter will be dealt with in accordance with the afore-
mentioned United Nations procedures applicable to the staff of the Organization.

Members of the Commission

The members of the Commission are elected for five years in accordance with
article 76 and annex II to the United Nations Convention on the Law of the Sea by
a Meeting of States Parties convened pursuant to article 319, paragraph 2 (e), of
that Convention. They serve on the Commission in their personal capacity and are
eligible for re-election (annex II, article 2, para. 4). The rules of procedure of the
Commission require that each member of the Commission shall solemnly declare,
before assuming his or her duties, that he or she will perform these duties honour-
ably, faithfully, impartially and conscientiously.

The Law of the Sea Convention is silent on the question of what actions should
be taken if a member of the Commission is accused of being involved in activities
inconsistent with his or her duties as a member of the Commission. An alleged
breach of confidentiality will constitute such an activity because the members of
the Commission are under the obligation not to disclose any confidential informa-
tion obtained in the course of their duties as members of the Commission (rule 4 of
annex II to the rules of procedure of the Commission). The Convention also does not
provide any guidance on the question of who will have the authority to undertake an
investigation of the accusations against a member of the Commission and to make a
determination, on the basis of such an investigation, as to whether those accusations
are valid.

You will recall that, on the question of the applicability of the Convention on
the Privileges and Immunities of the United Nations to the members of the Commis-
sion, this Office was of the view that, "by established precedent in respect of similar
treaty organs, the members of the Commission on the Limits of the Continental
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Shelf can be considered to be experts on mission covered by article VI of the Gen-
eral Convention."18

(a) Experts on mission—requirement to observe confidentiality

There are currently no special regulations or rules applicable to experts on mis-
sion. In paragraph 9 of its resolution 52/252, the General Assembly requested the
Secretary-General to expedite the submission to the Assembly, by its fifty-fourth
session, of appropriate regulations and rules governing, inter-alia, the status, basic
rights and duties of experts on mission. The legislative basis for the adoption of the
proposed regulations will be Article 105, paragraph 3, of the Charter of the United
Nations, which empowers the Assembly to make recommendations with a view to
determining the privileges and immunities of "officials" of the Organization and to
propose conventions to Member States for that purpose. The Assembly did so by
adopting in 1946 the Convention on the Privileges and Immunities of the United
Nations, which in its article VI defines the privileges and immunities of experts on
mission. The proposed regulations, a draft of which is being currently finalized by
the Secretariat, are modelled on the revised text of article 1 of the Staff Regulations
referred to above.

Draft regulation 2 (f) relating to the disclosure of information provides the
following:

"Officials and experts on mission shall exercise the utmost discretion in
regard to all matters of official business. Officials and experts on mission shall
not communicate to any Government, entity, person, or any other source any
information known to them by reason of their official position that they know
or ought to have known has not been made public, except as appropriate in the
normal course of their duties or by authorization of the Secretary-General. If
they are not appointed by the Secretary-General, such authorization shall be by
the body that appointed them. These obligations do not cease upon the cessa-
tion of their official functions."

In the commentary to the draft regulations prepared by the Secretariat to assist
the General Assembly in deliberating on this matter, with reference to regulation
2 (/), it is observed that it may be difficult to enforce the last sentence, but at the
very last, if a former expert on mission ignores the obligation in the draft regulation,
a notation could be made in his or her official file to prevent re-engagement of that
person.

(b) Disciplinary proceedings and measures

The United Nations does not have established procedures for dealing with
cases of non-observance of their obligations by experts on mission appointed by
intergovernmental bodies. The newly proposed draft regulations, referred to above,
do not contain any provisions regarding such procedures either.

(c) Privileges and immunities and their waiver

As the members of the Commission are considered, in accordance with the
legal opinion noted above, as experts on mission, they enjoy the privileges and im-
munities accorded to such experts pursuant to article VI of the Convention on the
Privileges and Immunities of the United Nations, including immunity from legal
process of any kind. Section 23 of that article states that the privileges and immuni-
ties are granted to experts on mission in the interests of the United Nations and not
for the personal benefit of the individuals themselves and that the Secretary-General
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shall have the right and the duty to waive the immunity of any expert in any case
where, in his opinion, the immunity would impede the course of justice and it could
be waived without prejudice to the interests of the United Nations.

Draft regulation 1 (e) of the proposed regulations in this regard stipulates that
in any case where an issue arises regarding the application of the privileges and
immunities enjoyed by experts on mission, an expert on mission shall immediately
report the matter to the Secretary-General, who alone may decide whether such
privileges and immunities exist and whether they shall be waived, in accordance
with the relevant instruments.

Recommendations

As there are no model procedures that could be recommended to the Commis-
sion, the latter may wish to consider elaborating its own procedures which corre-
spond to the special nature of the Commission as a body whose members are experts
acting in their personal capacity.

It appears that the special nature of the Commission may require that any al-
legations of a breach of confidentiality by a member of the Commission needs to be
investigated by the Commission itself. Such an investigation may be conducted ei-
ther by the Commission as a whole or by a panel consisting of three or five members
appointed by the Commission for that purpose (the investigating body). It is of para-
mount importance that under the procedures approved by the Commission, a mem-
ber of the Commission who is accused of a breach of confidentiality be afforded
due process. Therefore, the concerned member of the Commission should have the
right to have access to all the documentation related to the allegations of a breach of
confidentiality and to submit written or oral observations to the investigating body
within a specified time. Investigation of allegations should be conducted in strict
confidentiality to avoid tarnishing the reputation of the member concerned during
that process. Having completed the examination of the case, the investigating body
should prepare a report on its findings. The report should contain the following:

(a) Allegations of a breach of confidentiality;

(¿>) Statement of the concerned member of the Commission;
(c) Synopsis of the evidence and the evaluation of it by the investigating

body;
(d) Findings, indicating which of the allegations, if any, appear to be sup-

ported by the evidence;

(e) Conclusions of the investigating body;
(/) Dissenting or separate opinion, if any.
Since the Commission is a body which is elected by the Meeting of States Par-

ties, a report of the investigating body should be forwarded to the Meeting.

30 April 1999

12. APPOINTMENT OF THE SECRETARY-GENERAL OF THE WORLD

METEOROLOGICAL ORGANIZATION—VOTING PROCEDURES

Letter to the Secretary-General of the World Meteorological Organization

1. This refers to your memoranda of 10 and 11 May 1999 to the Legal Coun-
sel of the United Nations, in which you sought our advice on the voting procedures
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of the Secretary-General of WMO. In your memorandum of 10 May, you requested
our advice on the voting procedure in the event of indecisive votes under regulation
196 (/) and (g) of the General Regulations. In your memorandum of 11 May, you
requested our advice on whether successive votes might be interrupted or whether
the voting must continue until a new Secretary-General is appointed.

(a) Voting procedure in the event of successive indecisive votes

2. Regulation 196 (f) provides that in the event that the two final candidates
receive the same number of votes "a further vote" shall take place. Similarly, para-
graph (g) of the same regulation provides that if a proposal that a preferred candidate
be declared appointed is not supported by a two-thirds majority, "a further vote"
shall take place. If the further votes referred to in these paragraphs remain indeci-
sive, Congress, under paragraph (h) of the regulation, shall decide on whether "fur-
ther voting shall take place, whether a new procedure shall be followed or whether
its decision shall be withheld".

3. Our advice was sought on:
(i) Whether Congress can decide on repeated voting until a two-thirds ma-

jority is obtained;
(ii) Whether a decision of Congress to follow a "new procedure" includes a

presentation of a new candidate; and
(iii) Whether in deciding to withhold its decision, Congress can adjourn the

decision to another meeting, or to the next Congress, and if so, who will
be the Secretary-General to the organization in the meantime.

(i) Further voting—an additional voting or repeated voting

4. Although the United Nations has examples of procedural rules which
require continual voting until a result is reached (for example, rule 142 of the
rules of procedure of the General Assembly, which deals with the election of non-
permanent members of the Security Council), regulation 196 itself envisages breaks
in the voting process (see paragraph (h)), and thus does not require repeated or
continued voting until such time as a two-thirds majority is obtained, or one of the
two final candidates receives a higher number of votes. Since the purpose of rules of
procedure is to enable a body to discharge its mandate, particularly in the event of
a deadlock, it would appear that the ordinary meaning of the words "further voting
shall take place" in regulation 196 Qi), seen in the context of the regulation as a
whole, and particularly paragraphs (/) and (g), indicates that only one more vote
for the deadlocked candidates should take place. However, as the master of its own
procedures, Congress may interpret the procedural rule in other ways if it so decides,
for example, by having further votes if there was some movement indicating that the
deadlock might be resolved. If the additional vote is indecisive, paragraph (h) gives
Congress a number of options to break the deadlock.

(ii) A "new procedure "—and whether it includes a new candidate

5. A decision to follow a "new procedure" in case of an indecisive vote does
not necessarily compel Congress to open the process to include the presentation of a
"new candidate". The "new procedure" envisaged in regulation 196 (h) could aim at
breaking the deadlock between the two candidates who obtained the same number of
votes. The question of what constitutes a "new procedure" is a matter for Congress
to decide.
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(iii) The meaning of a decision to withhold a decision

6. In deciding to withhold its decision, Congress may postpone the decision
to the next meeting, or to the next Congress. In either case it will have to specify
the time limit of the postponement and indicate that, in the meantime, the incum-
bent would continue his functions until a new Secretary-General is appointed. The
extension of the term of office of the incumbent Secretary-General would seem to
be the only available option, as Congress does not have the legislative authority to
appoint another candidate as an Acting Secretary-General pending the appointment
ofanewone.

(b) Breaking the successive votes or conducting uninterrupted voting

7. In seeking our advice on whether successive votes should be conducted
until the appointment of a new Secretary-General, you refer in your memorandum of
11 May 1999 to regulation 107 which provides that, after the Presiding Officer has
announced the commencement of voting, no one may interrupt the voting, except on
a point of order concerning the manner of conducting the vote.

8. Regulation 107 is a common procedural provision based on rule 88 of the
rules of procedure of the United Nations General Assembly. This type of provision
is designed to protect the actual voting process, i.e., its successive ballots, from the
time that the Presiding Officer announces the start of the ballot to the time that he/
she announces its result. This type of protective provision does not in and of itself
prevent Congress from dealing with another matter between ballots, if Congress so
wishes. Whether the process of electing the Secretary-General may be interrupted
depends on the terms of regulation 196. Paragraph (h) of that regulation envisages
that there may be breaks in the voting process because, in the event of a deadlock,
the Congress has to decide on various alternatives. It would seem to us that if Con-
gress were to reach that point it could properly decide that it needed an interruption
in the process so that its members could consult prior to choosing between the alter-
natives set out in regulation 196.

12 May 1999

13. POSSIBILITY OF STATES NOT MEMBERS OF THE COMMISSION ON SUS-
TAINABLE DEVELOPMENT HOLDING OFFICE IN AN OPEN-ENDED INTER-
GOVERNMENTAL GROUP OF EXPERTS—RULE 15 OF THE RULES OF PRO-
CEDURE OF THE FUNCTIONAL COMMISSIONS OF THE ECONOMIC AND
SOCIAL COUNCIL

Letter to the Chairman of the Commission on Sustainable Development

At its seventh session, on 30 April 1999, the Commission on Sustainable De-
velopment recommended to the Economic and Social Council for consideration at
its substantive session of 1999 a draft resolution entitled "Preparations for the ninth
session of the Commission on Sustainable Development on the issue of energy". In
that context, the Commission invited the Economic and Social Council to consider
"on an exceptional basis and without creating a precedent and without prejudice
to other bodies the possibility of States that are not members of the Commission
on Sustainable Development holding office in the Ad Hoc Open-ended Intergov-
ernmental Group of Experts on Energy and Sustainable Development". The Com-
mission also requested the Office of Legal Affairs "to submit its legal opinion on
that matter to the Chairman of the Commission [on Sustainable Development] for
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transmission to the President of the [Economic and Social] Council".19 Inasmuch
as the Commission on Sustainable Development has requested the opinion of this
Office, the Office of Legal Affairs can only address issues of a legal nature, includ-
ing questions of procedure. Our comments on the legal aspects of the question are
as follows.

Rule 15 of the rules of procedure of the functional commissions of the Eco-
nomic and Social Council, which rules apply to the Commission, provides that at the
commencement of a regular session "the commission shall elect, from among the
representatives of its members, a Chairman, one or more Vice-Chairmen and such
other officers as may be required." Thus, the basic rule is that the Bureau is elected
from the membership of the body conducting the elections.

The first legal issue is the extent of the membership of the "Ad Hoc Open-ended
Intergovernmental Group of Experts on Energy and Sustainable Development". In
particular, does "open-ended" refer to a group limited to (a) the membership of the
Commission on Sustainable Development; (¿>) all States Members of the United Na-
tions; or (c) all Member States. The General Assembly did not in terms specify its
intent when it decided that the Group of Experts should be "open-ended". Unfortu-
nately, the established practice of the United Nations encompasses all three options
and the terminology to distinguish between those options is not uniform and thus
it is not possible to choose between those options by legal analysis. Obviously, the
Assembly could interpret its resolution, but this is impractical since the Economic
and Social Council must act at its forthcoming session.

The next legal issue is whether the Council could interpret the resolution. We
think that in the circumstances where the General Assembly entrusted the implemen-
tation of these Agenda 21 tasks to the Commission on Sustainable Development, it
is reasonable to assume that, if the terms of the procedural rules which are applicable
to the Commission by virtue of its status as a subsidiary organ of the Economic and
Social Council cause a difficulty, the Council could interpret the intent of the Gen-
eral Assembly in order to effectively implement the resolution.

If the Council were to decide that the Group is open-ended to all Members of
the United Nations, or to all States, the Bureau can be selected from States not mem-
bers of the Commission on Sustainable Development. If the Council decides that the
intention was that it was open-ended to members of the Commission, the Council
would have to decide, by a specific decision or resolution, to make an exception to
rule 15 to enable non-members of the Commission to nominate their nationals to the
Bureau. That exception could, of course, be "on an exceptional basis and without
creating a precedent".

3 June 1999

PROCUREMENT

14. PARTICIPATION OF ORGANIZATIONS OF THE UNITED NATIONS SYSTEM IN
COMPETITIVE BIDDING EXERCISES CONDUCTED BY GOVERNMENTS

Note prepared by the General Legal Division of the Office of Legal Affairs

Background

1. We understand that the question of United Nations system organizations
participating as bidders in procurement exercises conducted by Governments was
raised on various occasions in the past 15 years, in connection with the assistance
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provided by such organizations to Governments for the execution of projects funded
from World Bank loans or IDA credits. The question was discussed, in particular, in
consultations in 1994-1995 between the Bank and United Nations system organiza-
tions regarding the conditions and modalities for the organizations' participation in
the execution of such projects.

2. At that time, private firms, which were in competition with United Nations
system organizations to provide similar services, apparently complained to the Bank
that it was according special status to the United Nations organizations. As a result,
as we understand, the Bank proposed, inter alia, that the United Nations system
organizations compete among themselves and with private firms for the provision
of assistance or services to Bank borrowers. The Office of Legal Affairs cautioned
against the United Nations and its funds and programmes participating in such com-
petitive bidding.

3. In June 1996, following negotiations on the matter between several United
Nations organizations and the Bank, a Standard Agreement between Bank Borrower
and United Nations Agencies was eventually issued by the Bank, for use when a
United Nations system organization is selected on a "sole source" basis (as opposed
to a competitive basis) to provide services to Bank borrowers. Although United Na-
tions representatives were involved in the negotiation of the draft Standard Agree-
ment, they were not given an opportunity to review and agree to the final text before
it was issued by the Bank.20 In his covering letter dated 12 June 1996 transmitting to
the Office of Legal Affairs a copy of the Standard Agreement, the Acting Director of
the Operations Policy Department of the Bank stated that "the Standard Agreement
was issued to the staff under the joint signatures of the two Managing Directors
for Operations and the Senior Vice-President and General Counsel", and that the
Agreement "will be applied whenever an agency is selected on a sole-source basis
to provide services".

4. We understand that, in practice, the Standard Agreement is used mainly
by specialized agencies; the United Nations Office for Project Services (UNOPS)
uses the Management Services Agreement negotiated with the Bank; and the United
Nations Development Programme (UNDP) uses either the Management Services
Agreement or a Cost-Sharing document annexed to the relevant project document
signed with Bank borrowers. We are informed that the United Nations Children's
Fund (UNICEF) is still negotiating with the Bank the text of a standard agreement
for use with Bank borrowers.

5. We understand from UNDP and UNOPS that the Bank has recently
adopted a more restrictive position and has sought to oblige United Nations system
organizations to compete with private companies in order to provide assistance or
services to Bank borrowers relating to the execution of their projects financed from
Bank loans. This seems to have been confirmed by the General Counsel of the Bank
at the last meeting of Legal Advisers, when he stated that "United Nations agencies
may be hired if they are competitive" (see para. 12 of the report on the 5-6 March
1998 meeting of Legal Advisers of the United Nations system).21

6. Finally, as we understand, three entities of the United Nations system
participate in competitive bidding exercises conducted by Bank borrowers: United
Nations Industrial Development Organization (UNIDO), International Labour Or-
ganization (ILO) and UNOPS. It is not clear to us on what basis UNIDO and ILO
participate. It appears that UNOPS has developed an occasional practice of partici-
pating in competitive bidding in recent years.
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Analysis

1. While the long-standing and consistent practice of the organizations of
the United Nations system has been not to engage in competitive bidding, we are
not aware of any express prohibition to their doing so. Under the circumstances, the
question of whether or not they should be allowed to participate in competitive bid-
ding seems essentially to be a policy matter.

8. In any event, we believe that there are important considerations that should
be taken into account in making a decision on the matter. These considerations re-
late to:

(a) The fundamental differences between United Nations organizations and
private companies, and between their respective activities;

(¿>) The implications for the interests of the United Nations organizations in
allowing them to compete with private companies.
For the reasons set out below, while the question is essentially one of policy, it is
unclear why the "unfair competition" argument should be determinative in any deci-
sion regarding the modalities for United Nations system organizations, in accord-
ance with their respective mandates, to provide services to Governments, including
bank borrowers.

Difference between United Nations system organizations and private compa-
nies

9. Firstly, we believe that competitive bidding assumes that the competition
will be between comparable institutions engaging in comparable activities. In this
respect, we believe that there are fundamental differences between United Nations
system organizations and private companies, and between their respective activi-
ties. The Bank's position does not seem to recognize such fundamental differences.
Rather, it seems to equate United Nations system organizations to private compa-
nies.

10. While private companies offer their services on a commercial basis, for
profit, United Nations system organizations are intergovernmental organizations
which provide their assistance, within specific mandates set by their governing bod-
ies, on a not-for-profit basis. As regularly stated by the General Assembly, their
assistance involves other fundamental characteristics that differentiate such assist-
ance from services obtainable from private companies or other sources, inter alia:
(a) the assistance is of a universal, voluntary, neutral, multilateral and grant nature,
and is provided at the specific request of recipient countries, in accordance with
such countries' own policies and priorities for development;22 (b) the assistance
is provided based on an agreed division of responsibilities among United Nations
system organizations, normally within the framework of the country's programme
of cooperation with the United Nations system and under the team leadership and
the coordination of the United Nations resident coordinator. Thus, a Government's
decision to obtain assistance from a United Nations system organization should not
be necessarily weighed using the same criteria that would be used to evaluate the
suitability of private firms.

11. It seems clear from the General Assembly resolutions concerning opera-
tional activities for development of the United Nations system that participation of
United Nations system organizations in competitive bidding was not contemplated.
As we understand, except for the relatively recent practices of a few entities of the
United Nations system noted in paragraph 4 above, the long-standing and consis-
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tent practice between United Nations system organizations and countries receiving
their assistance has been that the countries made their own determination, based on
their own policies and priorities, as to whether they want to implement a particular
project by obtaining the necessary inputs commercially from private companies, or
by requesting the assistance of a United Nations system organization.

12. We believe that Bank borrowers should similarly be allowed to continue
to make their own determination of whether it is in their best interest to request the
assistance of a United Nations system organization or to obtain the required services
commercially from a private company. This would be consistent with the General
Assembly resolutions referred to above23 and with the long-established policies and
practice of the United Nations system organizations.

13. In any event, it is unclear why the "unfair competition" argument pre-
sented by private companies should be a determinative factor in deciding on the
modalities according to which United Nations system organizations provide then-
assistance to Governments in executing or implementing their projects funded from
Bank loans, since the United Nations system organizations have been established by
their member States, in significant measure, expressly for the purpose of assisting
States.

14. In the case of those United Nations system organizations which partici-
pate in competitive bidding, we agree that their privileges and immunities and their
not-for-profit nature, combined with their accumulated expertise, may give them an
advantage over their private competitors that enables them to provide States with
the required assistance at a lower economic cost. Since this is consistent with the
mandates of those organizations and the interests of the recipient Governments, it
is unclear why this should be a basis for excluding those entities from seeking to
provide such assistance.

UNDP, UNICEF and UNOPS

15. UNDP and UNICEF have indicated that it is not their policy to partici-
pate in competitive bidding, and that it would in their view not be appropriate. In
their view, participation in competitive bidding would not be consistent with the
established framework for their cooperation with Governments, which reflects the
concept of a partnership between them and such Governments for the realization of
the Governments' development objectives, based on the respective mandates set by
their governing bodies, the agreements concluded with such Governments to estab-
lish the basic conditions of their cooperation (i.e., the Basic Cooperation Agreement
in the case of UNICEF and the Basic Assistance Agreement in the case of UNDP)
and the instruments agreed with such Governments for the coordination and integra-
tion of their cooperation (the Master Plan of Operations in the case of UNICEF and
the Country Cooperation Framework in the case of UNDP).

16. On the other hand, UNOPS has explained that as a self-financing entity
created to provide services in a competitive environment, it is obliged, as a practi-
cal matter, to compete with private companies providing similar services. UNOPS,
therefore, has engaged in competitive bidding in a few instances where it was re-
quested to submit proposals in response to Requests for Proposals issued by Gov-
ernments.

17. In this respect, we note that UNOPS was established by the General As-
sembly in its decision 48/501 of 19 September 1994, as a separate and self-financing
entity, to provide services related to project management, implementation of project
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components executed by Governments or other organizations, project supervision
and loan administration, and management services.24 One singularity of UNOPS
as compared to other organizations of the United Nations system is that it is self-
financing, i.e., it is not funded from assessed or voluntary contributions, and derives
its funding from the fee that it charges for its services. Another singularity is that
a significant part of its activities, pursuant to its governing instruments, consists in
the direct provision of project management, project supervision, loan administration
and other services to Governments or international organizations, which place it
in direct competition with private companies offering the same services. Notably,
however, UNOPS, as a part of the United Nations, is accorded certain privileges
and immunities.

The risk of challenge to the immunity of United Nations system organizations

18. Over the past few decades, the restrictive theory of State immunity has
developed in response to the increasing involvement of States and State-owned enti-
ties in commercial activities that were previously conducted by the private sector.
Under that theory, immunity would not apply to activities of a State that are com-
mercial in nature. For example, section 1605 (a) (2) of the United States Foreign
Sovereign Immunities Act of 1976, P.L. 94-583,90 Stat. 2891 (1976), provides that
a foreign State shall be immune from the jurisdiction of the courts of the United
States, except for actions based upon a commercial activity of the foreign State.
Another example can be found in article 7 of the European Convention on State Im-
munity of 16 May 1972, which provides as follows:

" 1 . A Contracting State cannot claim immunity from the jurisdiction of
a court of another Contracting State if it has on the territory of the State of the
forum an office, agency or other establishment through which it engages, in
the same manner as a private person, in an industrial, commercial or financial
activity, and the proceedings relate to that activity of the office, agency or es-
tablishment.

"2. Paragraph 1 shall not apply if all the parties to the disputes are States,
or if the parties have otherwise agreed in writing."25

19. Attempts have been made to apply the restrictive theory to international
organizations, including the United Nations, based on a similar distinction between
non-commercial and commercial activities. In United States courts, such attempts
have been based on the Foreign Sovereign Immunities Act and on the provision
in the United States International Organizations Immunities Act that "international
organizations... shall enjoy the same immunity from suit and every form of judicial
process as is enjoyed by foreign Governments". As far as we are aware, no attempt
to apply the restrictive theory to the United Nations has been successful.26 In this
respect, we would note that the United States Government, in briefs submitted
to the courts in cases involving the United Nations, has supported the United
Nations position that the restrictive theory of State immunity does not apply to the
United Nations, inter alia, because the United Nations derives its immunity from
international obligations based on treaties to which the United States is a party,
i.e., the Charter of the United Nations and the Convention on the Privileges and
Immunities of the United Nations, which do not recognize any difference between
non-commercial and commercial acts. As we understand, the United States
Government has recognized the application of the restrictive immunity theory to
other international organizations with which it does not have agreements similar to
those it has with the United Nations.
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20. If the practice of United Nations system organizations competing with
private companies for business were to be pursued, it cannot be a priori excluded
that the immunity of such organizations might be challenged in court. Whether
this would occur and the possible results are difficult to predict. Even if the United
Nations system organizations were to prevail in such legal actions, the institution
of such actions conceivably could have other implications. For example, Member
States, as a matter of policy, might be called upon to consider prohibiting those
organizations from engaging in activities that would be in competition with private
companies.

Conclusion

21. While it appears that the traditional policies and practices of United Na-
tions system organizations have been not to engage in competitive bidding for the
provision of assistance or services to Governments, we are not aware of any express
prohibition to their doing so. While it is difficult to evaluate, it also appears that en-
gaging in competitive bidding by United Nations system organizations may entail a
risk of challenges to their immunity or adverse reactions from Member States.

22. If the issue raised by the Bank relates not to an abstract policy but to
pragmatic economic concerns, the Bank may wish to consider means other than
competitive bidding to evaluate the economic costs of the sole-source approach.
Recourse to market surveys, for example, could be employed to verify that the costs
of the United Nations system organizations providing the assistance or services are
competitive with market prices.

23. In any event, in case it should be deemed necessary or desirable to de-
part from the long-standing policies and practices of the United Nations system
organizations, in view of the importance and sensitivity of the issues involved, those
organizations may wish to consider submitting the issue to their competent policy-
making bodies.

1 March 1999

TREATY ISSUES

15. CERTAIN ASPECTS OF UNITED NATIONS CURRENT TREATY PRACTICE

Memorandum to the Legal Adviser, United Nations Conference on Trade
and Development, Geneva

1. This is in reference to your facsimile of 29 January 1999, inquiring about
certain trends in the United Nations current treaty practice. We have the following
observations on the matter.

2. Titles of legal instruments. The titles of legal instruments executed be-
tween the United Nations or by United Nations bodies on behalf of the Organization
with intergovernmental organizations do not have any particular significance, pro-
vided such instruments are concluded in written form and governed by international
law. This approach is reflected in the 1969 Vienna Convention on the Law of Treat-
ies (article 2, para. 1 (a)) and in the 1986 Vienna Convention on the Law of Treaties
between States and International Organizations or between International Organiza-
tions (not yet in force). Article 2 of the latter Vienna Convention reads as follows:

" 1. For the purposes of the present Convention:
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(a) "treaty" means an international agreement governed by international
law and concluded in written form:

(i) between one or more States and one or more international organiza-
tions; or

(ii) between international organizations,

whether that agreement is embodied in a single instrument or in two or more
related instruments and whatever its particular designation".

3. All legal instruments referred to above require registration in accordance
with Article 102 of the Charter of the United Nations.

4. In recent years, there has been a growing tendency for certain offices, de-
partments and subsidiary organs of the United Nations to enter into international
agreements in their own name constituting legally binding obligations for the Or-
ganization. In our view, this practice is inappropriate, since strictly speaking they
do not possess juridical personality and legal capacities, including the capacity to
contract, separate from that of the Organization. Accordingly, all such agreements
should be executed in the name of the United Nations.

5. Intra-organizational arrangements. Subdivisions of the Secretariat and
subsidiary organs of the Organization are not subjects of public international law.
Therefore, arrangements which are executed among and between those bodies are
governed by the internal law of the Organization. These instruments are not treaties
within the meaning of the above-referenced Vienna Conventions and, consequently,
do not require registration. In our view, these types of intra-organizational arrange-
ments should be designated as a "Memorandum of Intent", rather than a "Memoran-
dum of Understanding".

6. Standard/model agreements. As you know, a number of standard agree-
ments have been elaborated, for example, for technical assistance and cooperation
by UNDP, UNICEF and UNHCR. There is also a model status-of-forces agreement
(SOFA) prepared pursuant to paragraph 11 of General Assembly resolution 44/49 of
8 December 1989. The standard conference agreement for United Nations meetings
held outside established headquarters is contained in ST/AI/342 of 8 May 1987. In
fact, there are two model agreements for this purpose, i.e., in the form of a treaty
and an exchange of letters.

7. Standard liability and financial clauses. The UNDP Standard Basic Assist-
ance Agreement, the UNICEF Basic Cooperation Agreement (BCA) and the model
conference agreement contain provisions to protect the legal and financial interests
of the Organization in the field of the activities covered by those instruments.

8. Liability. Article X, paragraph 2, of the UNDP Standard Basic Assistance
Agreement, provides as follows:

"Assistance under this Agreement being provided for the benefit of the
Government and people of , the Government shall bear all risks of op-
erations arising under this Agreement. It shall be responsible for dealing with

' claims which may be brought by third parties against the UNDP or an Ex-
ecuting Agency, their officials or other persons performing services on their
behalf, and shall hold them harmless in respect of claims or liabilities arising
from operations under this Agreement. The foregoing provision shall not apply
where the Parties and the Executing Agency are agreed that a claim or liability
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arises from the gross negligence or wilful misconduct of the above-mentioned
individuals."
9. Somewhat similar provisions are contained in the UNICEF Basic Coop-

eration Agreement. Article XXI, entitled "Claims against UNICEF", provides as
follows:

" 1 . UNICEF cooperation in programmes under the present Agreement
is provided for the benefit of the Government and people of the country and,
therefore, the Government shall bear all the risks of the operations under the
present Agreement.

"2. The Government shall, in particular, be responsible for dealing
with all claims arising from or directly attributable to the operations under
the present Agreement that may be brought by third parties against UNICEF,
UNICEF officials, experts on mission and persons performing services on be-
half of UNICEF and shall, in respect of such claims, indemnify and hold them
harmless, except where the Government and UNICEF agree that the particular
claim or liability was caused by gross negligence or wilful misconduct."
10. Hold-harmless provisions appear in article X of the model conference

agreement, which provides as follows:
"The Government shall be responsible for dealing with any action, claim

or other demand against the United Nations or its officials and arising out of:
(a) Injury to persons, or loss of or damage to property caused by, or in-

curred in using, the transport services referred to in article VI that are provided
by or under the control of the Government;

(b) The employment for the Conference of the personnel provided by
the Government under article VIII.

"2. The Government shall indemnify and hold harmless the United Na-
tions and its personnel in respect of any such action, claim or other demand."
11. Financial arrangements. Model provisions on financial arrangements are

contained in articles III, V, VI and VIII of the UNDP Standard Basic Assistance
Agreement; in articles II, VI, VII and VIII of the UNICEF Basic Cooperation
Agreement; article IX of the model conference agreement; and article V of the
status-of-forces agreement.

12. Clearance requirements. As you will recall, according to ST/AI/52 of
25 June 1948, which is still in force, "all draft international instruments (conven-
tions, agreements, treaties etc.) concluded by, or under the auspices of, the United
Nations shall be submitted to the Legal Department for study and comment before
final action is taken on them". These requirements have been further developed in
ST/AI/342. According to paragraph 10: "It is the responsibility of the substantive
organizational unit to ensure that all drafts of host country agreements that are to
be concluded by or under the auspices of the United Nations are submitted simulta-
neously to the Office of Legal Affairs, the Department of Conference Services and
the Office of Financial Services, for review, before negotiations with [the] host Gov-
ernment are undertaken ... Prior to the presentation of the agreement for signature
by representatives of the Government, the final text of the agreement should be sub-
mitted simultaneously to the Office of Legal Affairs, the Department of Conference
Services and the Office of Financial Services for final clearance."

5 April 1999
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B. Legal opinions of the secretariats of intergovernmental
organizations related to the United Nations

[No legal opinions of secretariats of intergovernmental organizations to be
reported for 1999.]

NOTES
1 It is explained in paragraph 2 of the 3 April 1998 "Information Note to the Committee

on Contracts" enclosed with your memorandum that "budget and work plans for EMEP are
prepared by an intergovernmental Steering Body on the basis of budget requirement sheets
submitted by the centres, and are approved at the annual meetings of the Executive Body for
the Convention".

2 Subject to the so-called "20 per cent rule".
3 The remaining articles of the instruments relate to ownership of, and responsibility for

loss or damage to, non-expendable property acquired with project funds, reservation of the
privileges and immunities of the United Nations, and entry into force of the implementing
instrument.

4 The Organization may have to bear certain financial liability and risks which may need
to be considered; for example, costs related to office space, supervision of interns, transporta-
tion within the country and any other facilities which peacekeeping operations make normally
available to their personnel. In addition, costs related to any emergency situations (e.g. repatri-
ation, medical services) would have to be advanced by the Organization even if, subsequently,
they are reimbursed by the University.

5 In this connection, while noting that the Board of Inquiry on one soldier's death com-
pleted its report in October 1997, we point out that under the implementation procedures for
the new system adopted by the General Assembly on 17 December 1997, the Board is to
establish, and the Force Commander is to certify, that the death or injury was service-incurred
(see A/52/369, para. 8).

'LEAD = Leadership for Environment and Development.
'This provision implies that there exists a "parent" or "sister" organization: LEAD-

International. If so, the Office of Legal Affairs has no readily available information about such
entity, its purposes, activities or officials.

8 This advice is based on a new version of the Staff Regulations amended by the General
Assembly in its resolution 52/252 of 8 September 1998 and on corresponding Staff Rules
promulgated by the Secretary-General.

'Document A/AC.243/1994/L.3 dated 4 April 1994 is a study prepared by the Ad Hoc
Intergovernmental Working Group of Experts ("the Working Group"), established pursuant to
General Assembly resolution 48/218 of 23 December 1993. By that resolution, the Assembly
decided to study the possibility of establishing new jurisdictional and procedural mechanisms
or extending mandates and improving the functioning of existing jurisdictional and procedural
mechanisms.

Document A/49/418 is a report of the Working Group, dated 22 September 1994, and
is entitled "Jurisdictional and procedural mechanism for the proper management of resources
and funds of the United Nations". The report provides a summary of the work of the Working
Group, together with its recommendations.

10 See memorandum of 17 October 1969 from the Legal Counsel to the Chairman of the
Property Survey Board, entitled "Procedure in vehicle accident cases", which is also quoted,
in relevant parts, in the legal opinion of 6 October 1975, entitled "Question of the financial
responsibility to the Organization of members of the staff for accidental damage caused to
United Nations vehicles while driving such vehicles—Policy of the Organization in this
respect" (United Nations Juridical Yearbook 1975, p. 186); a memorandum of 30 June 1981,
entitled "'Gross negligence' on the part of a staff member, resulting in damage to United
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Nations property—Criteria to be applied in determining whether gross negligence is involved",
and a memorandum of 3 September 1981, entitled "Question whether United Nations officers
should be charged for damage to vehicles arising out of ordinary negligence", from this Office
to the Assistant Secretary-General, Office of Financial Services, respectively (United Nations
Juridical Yearbook 1981, pp. 165 and 167); and a memorandum of 30 November 1995 from
this Office to the Field and Logistics Division, Department of Peacekeeping Operations, enti-
tled "Financial responsibility of United Nations staff members assigned to field missions for
loss or damage to United Nations property".

" W h i l e those legal opinions concerned liability for damage to United Nations property,
the principle set out therein would apply generally to other financial losses caused by staff
members to the Organization.

12 There is a proposal to revise ST/AI/371 in order to, inter alia, clarify certain provi-
sions therein and also to clarify the role of the Office of Internal Oversight Services in the
disciplinary proceedings. A working group has been established for that purpose, consisting of
representatives from various offices, including this Office and OIOS.

" T h a t advice essentially indicated that, under the established policy, United Nat ions
civil awards must be created by the United Nations legislative bodies rather than by the Sec-
retariat.

14 In the past, this Office has advised that the Secretary-General had the power to issue
only military medals without an express General Assembly resolution, in view of the sub-
stantial administrative and executive powers given to the Secretary-General in respect of the
various United Nat ions peacekeeping missions.

" T h i s award was initially established by the Director of the United Nat ions Office of
the Disaster Relief Coordinator. It was , upon the advice of the Office of Legal Affairs, sub-
sequently reported to the General Assembly (see A/51/172-E/1996/77) , which approved the
arrangement (resolution 51/194).

16 W e would advise that such a recommendat ion should contain, inter alia, as precise as
possible a description of criteria for selecting awardees and of a mechanism of such selection.

"P romulga t ion of staff rules is the prerogative of the Secretary-General.
' "Let ter dated 11 March 1998 from the Legal Counsel , Under-Secretary-General o f the

United Nat ions for Legal Affairs, addressed to the Commission on the Limits of the Continen-
tal Shelf: Legal opinion on the application of the Convention on the Privileges and Immunities
of the United Nat ions to the members of the Commission; United Nat ions document CLCS/5 ,
para. 5.

19 Official Records of the Economic and Social Council, 1999, Supplement No. 9 (E/1999/
29), chap. LA, para. 2.

2 0 T h e Office of Legal Affairs does not know whether other United Nations system or-
ganizations were given such an opportunity.

21 The Office of Legal Affairs is not entirely sure, however, whether the General Coun-
sel ' s statement means that United Nations agencies should participate in competit ive bidding,
or simply that the costs of the assistance provided by such agencies generally should be com-
petitive with the market. However, the January 1997 version of the "Guidelines for Selection
and Employment of Consultants by World Bank Borrowers" issued by the Bank, while not
entirely clear, seems to be consistent with the more restrictive approach.

22 See, e.g., General Assembly resolution 50/120 of 20 December 1995, sixth preambular
para.; resolution 52/203 o f 18 December 1997, fourth preambular para.; and resolution 53/192
of 15 December 1998, fifth preambular para.

23 See note 22.
24 By that decision, the General Assembly, on the recommendation of the Economic and

Social Council as contained in its decision 1994/284 of 26 July 1994, "decided that the Office
for Project Services should become a separate and identifiable entity in accordance with UNDP
Executive Board decision 94/12 of 9 June 1994".

25 See also article 10 of the final text of the set of 22 draft articles submitted to the General
Assembly by the International Law Commission on the jurisdictional immunities of States and
their property, which provides that a State cannot invoke immunity from the jurisdiction of a
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court of another State, in a proceeding arising out of a commercial transaction with a foreign
natural or juridical person, except if the commercial transaction is between States or if the
parties to the commercial transaction have agreed otherwise (Official Records of the General
Assembly, Forty-sixth Session, Supplement No. 10 (A/46/10), p. 33).

26 The Office of Legal Affairs has not attempted to conduct a survey and analysis of the
application to the rest of the United Nations system organizations of the restrictive theory of
sovereign immunity.
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Part Three

JUDICIAL DECISIONS
ON QUESTIONS RELATING
TO THE UNITED NATIONS

AND RELATED
INTERGOVERNMENTAL

ORGANIZATIONS





Chapter VII

DECISIONS AND ADVISORY OPINIONS
OF INTERNATIONAL TRIBUNALS*

[No decision or advisory opinion from international tribunals on questions
relating to the United Nations and related intergovernmental organizations to be
reported for 1999].

* See chapter III. A of this volume for information on the International Court of Justice,
the two international ad hoc tribunals and the International Tribunal for the Law of the Sea.
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Chapter VIII

DECISIONS OF NATIONAL TRIBUNALS

United States of America

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued January 7,1999 Decided April 2,1999

No. 98-7055

International Bank for Reconstruction and Development, Appellee,
v. District of Columbia, Appellant

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

(97cvO1158)

Donna M. Murasky, Assistant Corporation Counsel, argued the cause for ap-
pellant. With her on the briefs were John M. Ferren, Corporation Counsel, Charles
L. Reischel, Deputy Corporation Counsel, and Lutz Alexander Prager, Assistant
Deputy Corporation Counsel.

Albert G. Lauber, Jr. argued the cause for appellee. With him on the brief was
Lloyd H. Mayer.

Lester Nurick, F. David Lake, Jr., and Erik H. Corwin were on the brief for
amici curiae The Inter-American Development Bank, et al.

Before: Silberman, Sentelle, and Randolph, Circuit Judges.

Opinion for the Court filed by Circuit Judge Randolph.

Randolph, Circuit Judge: The property, income, operations and transactions
of the International Bank for Reconstruction and Development, commonly known
as the World Bank, are immune from federal, state and local taxation. The question
in this appeal is whether a private contractor, retained by the Bank to provide food
services to individuals on the Bank's premises, has derivative immunity from Dis-
trict of Columbia taxes on the contractor's sales of food and beverages.

I

The World Bank is an international, intergovernmental organization, with
headquarters in Washington, D.C. Created by Articles of Agreement drawn up at a
conference held in Bretton Woods, New Hampshire, in 1944, the Bank is corporate
in form, with all of its capital stock owned by its member Governments. See Herbert
Harvey, Inc. v. NLRB, 424 F.2d 770,773 n.20 (D.C. Cir. 1969). The United States
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accepted the Articles in the Bretton Woods Agreements Act of 1945, 22 U.S.G.
§§ 286-286m. The Bank is empowered to provide financial assistance for the devel-
opment of member countries, to promote private foreign investment, to stimulate
the balanced growth of international trade, and "[t]o conduct its operations with due
regard to the effect of international investment on business conditions in the ter-
ritories of members." Articles of Agreement (as amended Feb. 16, 1989), article I.
One of the treaty's provisions (article VII, § 9(a)), which has "full force and effect"
throughout the United States, see 22 U.S.C. § 286h, confers tax immunity on the
Bank in the following terms:

"The Bank, its assets, property, income and its operations and transactions
authorized by this Agreement, shall be immune from all taxation and from all
customs duties. The Bank shall also be immune from liability for the collection
or payment of any tax or duty."

Nearly 40 years ago the Bank began providing food services for its employees
and guests in its D.C. headquarters. Since 1970, it has engaged an outside contractor
for this purpose. Initially, the contractor received a fixed percentage of food-service
revenues and the Bank provided a substantial subsidy, which by the mid-1980s
amounted to $1.3 million per year. In 1989, the Bank phased out the subsidy,
renegotiated the agreement with its contractor, then the Marriott Corporation, and
replaced the old management-fee contract with a "modified profit and loss" contract.
Under the new arrangement, the contractor continued to receive a percentage of
revenues and the Bank continued to provide equipment, space and utilities, but the
burden of any financial loss now fell on the contractor.

The District of Columbia imposes a tax on the retail sale of food and beverages.
The vendor is responsible for paying the tax to the District, but "reimbursement
for the tax imposed upon the vendor shall be collected by the vendor" from the
purchasers of the food and drink. D.C. Code §§ 47-2002(3)(A), 47-2003(o). (The
District's compensating-use tax on retail sales of food and beverages is inapplicable
when the sales tax is "properly collected." § 47-2202(3)(A).) Until the 1990s, the
District had not sought to collect sales or use taxes on food-service transactions at
the Bank. Matters changed when, in 1991, shortly after the Bank's contract rene-
gotiation, Marriott twice requested letter rulings from the District's Department of
Finance and Revenue regarding the tax status of its food-service operations at the
Bank and at the International Monetary Fund. The District responded that cafeteria
and vending sales by outside contractors on the premises of international organiza-
tions were subject to local sales taxes when the sales were made to employees of the
organizations rather than to the organizations themselves.

Marriott's contract lapsed in 1992 and the Bank entered into a new arrange-
ment with Gardner Merchant Food Services, Inc. This contract slightly modified the
profit-and-loss arrangement the Bank had with Marriott: Gardner Merchant was to
"be allowed profits not to exceed 2 per cent of revenue"; anything in excess of 2 per
cent went to the Bank;1 Gardner Merchant was entitled to general and administrative
costs not to exceed 3 per cent of revenue, but it was to be responsible for "pay[ing]
out all expenses" and it assumed the risk of "any resultant losses". The contract set
forth Gardner Merchant's independent status: "Contractor will, in all its dealings,
make it clear that it is an independent contractor to the Bank, and the Contractor
and its employees are neither agents, representatives, nor employees of the Bank."
Gardner Merchant was to maintain its own records and hold the Bank harmless for
any losses arising out of its services.
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A provision in the contract purported to extend to Gardner Merchant the Bank's
immunity from the collection and payment of taxes:

"The Bank is exempt from payment of sales, use and excise taxes and
shall provide Contractor with tax exemption certification as may be required
from time to time. The Bank, and the Contractor acting on the Bank's behalf,
are also exempt from collecting such taxes from staff and other user's [sic] of
the Bank's food services."
Relying on this provision, Gardner Merchant neither collected nor paid any

District of Columbia sales or use taxes in performing its food-service contract.
In March 1996, the District's Department of Finance and Revenue conducted

a general audit of Gardner Merchant's records and discovered a tax deficiency. For
the tax years 1994 and 1995, the District sought to recover from Gardner Merchant
back taxes of $351,396.73, penalties of $158,128.55 and interest of $179,212.33,
for a total of $688,737.61. On May 22,1997, the Bank paid to the District approxi-
mately $680,000.00 to satisfy Gardner Merchant's deficiency and, on the same day,
filed suit to recover that amount from the District.2 On cross-motions for summary
judgment, the district court ruled in the Bank's favour.

The district court held that Gardner Merchant's operation of the food-service
programme fell within the scope of the "operations and transactions" for which
the Bank enjoys tax immunity. See International Bank for Reconstruction & Dev.
v. District of Columbia, 996 F. Supp.31, 35 (D.D.C. 1998). The Bank's president
is empowered to conduct "the ordinary business of the Bank." Id. at 34 (citing ar-
ticle V, § 5(6) of the Bank's Articles of Agreement). Although the Articles do not
expressly state that providing on-site food services is part of the Bank's "ordinary
business", the district court thought it must be: because the Bank's president has
responsibility over the "organization, appointment and dismissal of the [Bank's]
officers and staff," article V, § 5(6), "[i]t would make no sense to give the President
responsibility for the 'organization ... of the officers and staff,' but deny him the
authority to provide for the daily food needs of that staff." 996 F.Supp. at 35.

The court observed that the food programme would enjoy tax immunity if the
Bank itself had operated it. Id. The District, while not disputing this, takes issue with
the conclusion the court then drew: if the District imposed a tax on the Bank's food
programme simply because the Bank chose to engage an outside contractor rather
than run the programme itself, this would constitute an impermissible intrusion into
the Bank's decision-making processes. Id. In the court's view, such interference
would contravene the statutory independence of the World Bank and other interna-
tional organizations, see Articles of Agreement, article V, § 5(c); 22 U.S.C. § 288,
an independence this court recognized in Atkinson v. Inter-American Dev. Bank, 156
F.3d 1335,1337 (D.C. Cir. 1998), holding that an international organization was not
subject to a garnishment proceeding. See also Mendaro v. World Bank, 717 F.2d
610, 615 (D.C. Cir. 1983); Broadbent v. OAS, 628 F.2d 27, 34 (D.C. Cir. 1980).

The district court seemed to believe, perhaps as an alternative ground of deci-
sion, that it would be inequitable for D.C. to collect taxes from Gardner Merchant
retroactively for the years 1994 and 1995. See International Bank, 996 F.Supp. at
38-39. According to the court, "[t]he District has by its inaction over the last 30
years led the Bank to reasonably believe that its tax immunity would preclude the
imposition of tax liability on third-party operators of the Bank cafeteria." Id. at 38.
In the court's view, the District produced no credible evidence that either Gardner
Merchant or the Bank itself had been on notice of the District's intention to impose
such taxes for the years 1994 and 1995.

435



II

Like the Constitution and federal statutes, treaties made under the authority of
the United States are the "supreme Law of the Land." U.S. Const, art. VI. Whether
the World Bank's tax immunity extends to Gardner Merchant's retail sales opera-
tions therefore depends on the terms of the treaty—on the terms, that is, of the
Articles of Agreement.

As to article VII, § 9(a), quoted above, we can put to one side the Bank's tax
immunity regarding its "assets, property and income". The District is not seeking
to impose taxes on those items. We also can disregard the Bank's immunity from
liability "for the collection or payment of any tax or duty". The liability for the
collection and payment of the District's taxes, to the extent any exists, is Gardner
Merchant's alone. Thus, if Gardner Merchant shares the Bank's tax immunity, this
can only be on the basis that the District has imposed its sales and use taxes on the
Bank's "operations and transactions authorized by" the Agreement.

The District and the Bank quarrel about whether a cafeteria in the Bank's D.C.
office building constitutes an "operation" of the Bank. For its part, the District points
to article IV, entitled "Operations". This provision lays out in considerable detail the
Bank's authority to make loans and borrow funds, to set terms and conditions on its
loans, to relax the schedule of payments, to guarantee loans, to set aside a special
reserve and so forth. Nothing in article IV appears to contemplate treating a cafeteria
as an "operation". On the other hand, the Bank and the district court stress the au-
thority given the Bank's president to "conduct, under the direction of the Executive
Directors, the ordinary business of the Bank". Art. V, § 5(6). The Bank's president
decided to provide in-house food and beverage service at the Bank's headquarters.
Food service therefore must be considered part of the Bank's "ordinary business". If
"ordinary business" constitutes an "operation" for which the Bank is immune from
taxation, then the District cannot impose its taxes.

We think framing the dispute this way misses an essential question. The treaty
provides that the "Bank, ... and its operations and transactions authorized by this
Agreement, shall be immune from all taxation and from all customs duties. The
Bank shall also be immune from liability for the collection or payment of any tax or
duty." Article VII, § 9(a) (emphasis added). We may assume that having a cafeteria
on its premises is within the Bank's authority under the Articles. We may also as-
sume that the Bank, through its officers, may decide to provide this service in any
way it sees fit. But the question remains: is the provision of food services an "op-
eration" of the Bank? The answer depends not so much on how essential the Bank
believes the activity to be, but on the arrangements the Bank has made to carry it out.
Take, for instance, janitorial services. The Bank needs to have its offices cleaned
and maintained. Every business does. Suppose the Bank hires an outside contractor
to perform these services. Although the Bank itself is immune from the National
Labor Relations Act, its cleaning contractor may not be, and we so held in Herbert
Harvey, Inc. v. NLRB, 424 F.2d at 779. To take an example closer to home, the op-
erations of the federal courts cannot be taxed by a state. But if an outside contractor
runs a cafeteria in the courthouse, state sales taxes may be imposed, and are.

Here, the district court found, and the Bank concedes, that Gardner Merchant is
"a separate and independent entity". International Bank, 996 F.Supp. at 34. It is re-
sponsible in every respect for food preparation and sales, and it bears any losses that
arise from those sales.3 It hires its own employees and maintains its own records. It
has its own commercial objectives, including making a profit from its contract with
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the Bank. If the sales tax applied, the Bank would neither collect nor incur liability
for paying any District of Columbia tax when a Bank employee or guest purchased
food from Gardner Merchant. The Bank stands wholly outside these transactions.
The legal incidence of the tax would not fall on the Bank. Gardner Merchant would
be responsible for remitting the tax to the District and Gardner Merchant would col-
lect the sales tax from its customers. Whether the customers would entirely bear the
corresponding reduction in wealth is a question of economics, depending on another
law, that of supply and demand. See Armen A. Alchian & William R. Allen, Ex-
change & Production: Competition, Coordination & Control 67-68 (3d ed. 1983).

As against this, the Bank stresses the general rule that agreements among na-
tions should be construed more liberally than private agreements. See Brief for Ap-
pellee at 24 (citing Eastern Airlines, Inc. v. Floyd, 499 U.S. 530,535 (1991); United
States v. Stuart, 489 U.S. 353, 368 (1989)). From this it concludes that the tax im-
munity provision should be understood to include third-party transactions such as
those involved here. We do not think the conclusion follows. We may not read
international treaties so broadly as to create unintended benefits or to reach parties
not within the scope of a treaty's language. See Maximov v. United States, 373 U.S.
49,55-56 (1963). "Operations" and "transactions" may have a broad sweep, but the
terms are qualified by the pronoun "its", which refers to the Bank. The immunity
provision cannot be read to include within its scope activities conducted by any
other entity. Transactions conducted by independent contractors are not mentioned
in article VII, § 9, and we have seen no evidence that the Articles of Agreement were
meant to shield private entities from tax liability arising from their contracts with
the World Bank. In this regard we view it as significant that the United States, as a
signatory to the Articles of Agreement, has not seen fit to support the Bank's claim
that article VII would immunize its private contractors from the District's sales tax.4

We view as not significant the statements offered by the Bank—one from an official
at the European Bank for Reconstruction and Development and another from an
administrative services manager at the Asian Development Bank—attesting that the
Governments of the United Kingdom of Great Britain and Northern Ireland and the
Philippines do not tax cafeteria sales at those two banks. The statements contain no
detail, and so we do not know whether, for instance, the Asian Development Bank
uses an outside contractor, whether there is a tax on food purchases in the Philip-
pines, whether the authorities in London or Manila are refraining on the basis of a
legal conclusion regarding the applicable treaties, or whether the treaties are compa-
rable to the Articles of Agreement.5

The Bank also invokes Carson v. Roane-Anderson Co., 342 U.S. 232 (1952).
The State of Tennessee had collected sales and use taxes from independent contrac-
tors performing services for the Atomic Energy Commission at Oak Ridge. The
Court allowed the contractors to recover the amounts paid, holding that their con-
tracts entitled them to enjoy the benefits of the Commission's tax immunity under
the Atomic Energy Act of 1946.6 (Congress "overruled" the decision one year later,
eliminating the tax immunity. See United States v. Boyd, 378 U.S. 39, 40 (1964).)
The Bank argues that since the services of the independent contractors in Carson
fell within the statutory term "activities", Gardner Merchant's operation of the food
service programme falls within the treaty's phrase "operations and transactions".

We do not find Carson dispositive. For one thing, Carson involved different
language: "activities" are not "operations and transactions authorized by [the World
Bank's] Agreement". To the Supreme Court, the "meaning of 'activities' as applied
either to an individual or to a government agency may be broad enough to include
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what is done through independent contractors as well as through agents." Id. at
236. The case thus turned on whether Congress meant the term to have that broader
meaning. On this score, the Court relied on other provisions of the statute using
"activities" in its broader sense and on the fact that Congress expressly authorized
the Commission to use private contractors in managing its affairs: "Certainly where
the pattern of conduct visualized by the Act is the use of independent contractors
or agents from the field of private enterprise, the inference is strong that 'activities'
means all authorized methods of performing the governmental function." Id. No
such "strong" inference is present here. Indeed we see no basis for any inference,
strong or weak, that the Bank's operations include the activities of private con-
tractors. Nothing in the Articles of Agreement indicates that the signatories con-
templated having the Bank retain independent contractors to perform its lending
operations.7

As against this, the Bank maintains that because it would be immune from the
District's sales tax if it had run the food programme itself, the same immunity at-
taches when it engages an independent contractor to perform the service. See Brief
for Appellee at 26. Otherwise, the argument continues, local taxes would interfere
with the Bank's "internal functions" and affect its decisions about how best to serve
its workforce. Id. The argument has a familiar ring, and there was a time when it
might have carried the day. Chief Justice Marshall said in McCulloch v. Maryland,
that "the power to tax involves the power to destroy." 17 U.S. (4 Wheat.) 316, 431
(1819). Taking this "seductive cliché"* to heart, the Supreme Court early in this
century began conferring immunity from state taxes on so-called "instrumentali-
ties" of the federal Government, that is, on private contractors performing work for
the Government. This derivative tax immunity rested partly on the notion that if
the federal Government had undertaken the activity itself, the state could not have
taxed it, and partly on the basis that tax immunity for private entities was needed to
protect the United States from state interference. Many of the cases handed down
in this area are discussed in James v. Dravo Contracting Co., 302 U.S. 134 (1937),
and in Thomas Reed Powell, The Waning of Intergovernmental Tax Immunities,
58 Harv. L. Rev. 633 (1945). In upholding a state tax on the gross receipts of a
federal contractor, James v. Dravo Contracting Co. marked a turning point in the
Court's approach: henceforth application of non-discriminatory state taxes on Gov-
ernment instrumentalities, with only a remote influence on governmental functions,
would be sustained. 302 U.S. at 150.

The Supreme Court's modern jurisprudence on the tax immunities of govern-
ment "instrumentalities" is instructive for several reasons. It seems to us doubtful
that the Articles of Agreement were intended to confer on the World Bank a wider
immunity from state and local taxes than that enjoyed by the federal Government.9

Under the terms of the Bretton Woods Agreement, all concerned knew that the
World Bank's headquarters would be located in the United States. Article V, § 9,
provided that the "principal office of the Bank shall be located in the territory of the
member holding the greatest number of shares", and that member was the United
States. See Articles of Agreement, Schedule A. In the mid-1940s, when article VII,
§ 9, was drafted and accepted, those naturally interested in the analogous subject of
federal immunity from state taxation would have discovered the line of Supreme
Court decisions, such as James and Helvering v. Mountain Producers Corp., 303
U.S. 376 (1938), refusing to maintain the tax immunity of private contractors per-
forming work for the United States. They would have known as well that the United
States had taken the position that any "attempt to distinguish between the vary-
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ing types of taxes imposed on private persons, according as they interfere with the
sovereign, is to perpetuate a rule which has proved to be unsatisfactory and incon-
sistent." Brief for the United States as Amicus Curiae, at p. 44, in James v. Dravo
Contracting Co.

With all of this in mind, we return to the Bank's argument that Gardner Mer-
chant should be free of the District's sales tax because the Bank would not have
been subject to the tax if it had operated the cafeteria itself. If, instead of the World
Bank, the United States had made this argument on behalf of one of its contractors,
the Supreme Court would have rejected it: "tax immunity is appropriate in only one
circumstance: when the levy falls on the United States itself, or on an agency or
instrumentality so closely connected to the Government that the two cannot realisti-
cally be viewed as separate entities, at least insofar as the activity being taxed is
concerned." United States v. New Mexico, 455 U.S. 720, 735 (1982); see also Ari-
zona Dep't of Revenue v. Blaze Constr. Co., No. 97-1536, 1999 WL 100899 (U.S.
Mar. 2, 1999). We can think of no reason, certainly none stemming from the prin-
ciples governing the construction of international treaties, why similar logic should
not apply to the interpretation of the Bank's Articles of Agreement. The District of
Columbia's sales and use taxes are not imposed upon the Bank, but upon Gardner
Merchant and its customers. Gardner Merchant is by no stretch an instrumentality of
the Bank. Nor is Gardner Merchant "so closely connected to the [Bank] that the two
cannot realistically be viewed as separate entities".10 Although the Bank exercises
close control over the terms of the contract and Gardner Merchant's performance
under it, that does not transform Gardner Merchant into an instrumentality of the
Bank. As we mentioned, Gardner Merchant is pursuing private ends for its own ben-
efit. See New Mexico, 455 U.S. at 739-740; Boyd, 378 U.S. at 48. Imposing the tax
on Gardner Merchant will not impermissibly intrude on the Bank's freedom from
local government control. On the contrary, imposing the tax will merely require the
Bank to take an additional factor into account when it negotiates its food-service
contract. Cf. Boyd, 378 U.S. at 48. It will exert "a remote, if any, influence upon
the exercise of the functions of [the Bank]". James v. Dravo Contracting Co., 302
U.S. at 150 (internal quotation omitted). On the other hand, to hold that the Bank's
tax immunity extends to Gardner Merchant's food-service transactions would cre-
ate an ever-expanding tax immunity without any limiting principle. Must Gardner
Merchant pay sales and use taxes on purchases it makes pursuant to its contract with
the World Bank? Should the company be free from District income taxes? Should
the company's employees? These and many other similar questions continually per-
plexed the Supreme Court after it ventured onto the slippery slope of derivative tax
immunity. See, e.g., Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163,173-175,
187 (1989); South Carolina v. Baker, 485 U.S. 505, 520 (1988). We decline the
Bank's invitation to set out on the same precipitous course.

Ill

The Bank has an alternative position: even if the District of Columbia has the
power to impose the disputed taxes on Gardner Merchant, it would be inequitable
under the Articles of Agreement for the District to impose them retroactively. The
Bank does not contend that the District is equitably estopped from collecting the
taxes because of its prior policy of refraining from collecting them. See Brief for
Appellee at 36 n.9; see also Automobile Club v. Commissioner, 353 U.S. 180, 183
(1957). Rather, the Bank adopts the position of the United States in the District
Court that the retroactive imposition of the District sales tax would be inequitable
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under the terms of the Bank's treaty. The idea is that in relying in good faith on its
interpretation of the Articles, and the District's prior practice, the Bank entered into
the food-service contract promising tax immunity to its contractor; hence, retroac-
tive taxation constitutes taxation of the Bank itself, in violation of article VII, § 9.
The district court seemed to agree, but it also appeared to base its holding at least
in part on principles of equitable estoppel: the court noted that D.C. had refrained
from imposing the tax on Bank food-service operators for 30 years, and that the
Bank had no notice when the District changed course in the early 1990s. See 996
F.Supp. at 38-39.

We neither endorse nor reject the view of the United States, as set forth by
the Bank. The district court rendered its decision on summary judgment. It is not
clear whether the factual predicate for the Bank's argument exists. Given the pro-
cedural posture of the case, the District was entitled to all justifiable inferences. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-250 (1986). The district court
observed that the District had cited "only two instances in 30 years where it claims
to have informed an international organization that it would collect sales and use
taxes for cafeteria sales recorded by a contractor." 996 F. Supp. at 39. Although
the District may not have produced any evidence that the Bank was aware of the
two letters it sent to Marriott, there is a genuine issue of material fact whether the
Bank knew of the District's policy with regard to imposing the tax in such cases. A
February 1994 letter to the State Department from an attorney in the Bank's legal
department stated that the attorney was aware as early as December 1993 of the
District's "new position that the World Bank, and the catering firms that act on
its behalf, should begin collecting sales tax from staff who purchase meals in the
Bank's employee cafeterias." From this letter, one might reasonably infer that the
Bank knew of the District's decision to impose the taxes before 1994. This tends to
undercut the Bank's equitable claim. The Bank complains that the letter should not
have been included in the record; the District counters that the Bank cited the letter
in its brief and therefore should be deemed to have waived any procedural objection
to it. This is but one of several issues we must leave to the district court.

We therefore hold that Gardner Merchant, in performing its food service con-
tract at the World Bank's headquarters, did not share the Bank's immunity from the
District's sales and use taxes. The order granting summary judgment is reversed and
the case is remanded for further proceedings on the Bank's equitable argument.

So ordered

NOTES

1 The record does not disclose whether the Bank actually received any profits for the
years covered by the Gardner Merchant contract

2 The District makes nothing of the point that although the Bank paid the taxes and is
suing to recoup its payment, the Bank itself incurred no liability under District law.

'Although the Gardner Merchant contract contains much detail about the nature of the
food programme and allows the Bank to monitor closely for compliance, these contractual
provisions do not affect our view that the contractor is independent of the Bank.

4 In May 1997, the United States State Department informed the District by letter of the
Government's view that imposing the disputed taxes retroactively would be "inequitable and
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inconsistent with" article VII, § 9. The idea appeared to be that the Bank had been lulled into
believing that its contractor had tax immunity and so had agreed to hold Gardner Merchant
harmless from tax liability. The letter concluded that it was "without prejudice to the views
of the United States Government with respect to the question of whether the prospective col-
lection of sales tax by a World Bank contractor from Bank staff and guests who do not enjoy
personal sales-tax privileges is permissible under the Articles of Agreement." Although the
United States filed an amicus brief in the district court taking the same position, it has not
presented its views to this court.

5 We also place no weight on the statement of the New York Department of Taxation and
Finance that if the World Bank had an independent contractor operate a cafeteria for it within
the Headquarters of the United Nations, food sales would be subject to New York State and
local sales tax.

'Section 9(A) of the Act then provided that "[t]he Commission, and the property, activi-
ties and income of the Commission, are hereby expressly exempted from taxation in any man-
ner or form by any State..." Carson, 342 U.S. at 233.

7 The Bank attempts to broaden the reach of Carson by arguing that its outcome did not
depend upon the Atomic Energy Act's express provision for the use of independent contrac-
tors. We disagree with such a reading. The Carson Court rested its decision precisely on that
ground. As the Court interpreted the Act, Congress anticipated that the Commission would
perform its functions through independent contractors. See id. at 236.

8 Craves v. New York ex rel. O'Keefe, 306 U.S. 466,489 (1939) (Frankfiirter, J., concur-
ring).

9 The tax immunity of international organizations is based on a principle analogous to the
one upon which Chief Justice Marshall relied in McCulloch: to protect against the destructive
power of State interference. See, e.g., Broadbent, 628 F.2d at 34 ("[International organiza-
tions must be free to perform their functions and... no member State may take action to hinder
the organization.").

10 The Bank does not contend that the District's sales and use taxes are discriminatory.
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