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-SUMMARY

It 18 the purpose of this document to assist the Commission on Human Rights
vhen implementimg Gener=zl Assembly resolution 217 B (III) on the righﬁ of
petition. In an introductory part 11; analyses the request made by the
General Assembly and ‘the respective d;ecisions of the Eoonomic and ‘Social Council,
i It descmbes the different form the right of petition ‘takes in national
constitution_s and legal systems and. states that in the preparatory wark of the’
United ﬁations’orgaiis déaling with thé International Bill the right to petition
national authorities was, at certain 'éteges , linked with the right of o
commnicating with and petitioning the United Nations and that, beginning with
the Draft Declaration of Human Rights propared at the second seseion of the
Drafting Committee, no provision on tﬁe right to petition had appeared in the
different drafts of an International B,“lll of Human Rights,

The document submits that the Conmission nmay wiah to insert a provision
safeguarding the right of petition, I'l; raises the question of adding en
erticle on the right of petition to the Universel Declaration of Human Rights,
The main part of the paper is, hnwe'Ver;' devoted to the study ¢f the right of
petiﬁioning the United Nations as one appect of the problem of the international
implementation of the human rights provisions of the Charter of the United
Natlons, of the Universal Declarstion of Human Rights and of such instruments
as the Draft Covenant of Bumen Rights,

The paper vrecords historical examples of the exexrcise of the right to
petition internationsl organizations and congresses from the 1T7th century to
the present day, In addition to mentioning early examples (Congress of Bréda,
Congress of Nimdgue) the paper describes the handling of petitions by the
Gongress of Vienna, the Congress of Berlin and the two Hague Peace Conferences,
A surmary describing the handling of petitions under the League of Nations
system for the protection of minorities end under the Geneva Convention
concerning Upper Silesia is given. The rules governing petitions under the
League of Natione Mandates System are described, The paper also outlines the
procedure for representations and complaints provided for in the Constitution of
the International Labour Organisation. It refers to the United Nations rules
regarding communicatlions concerning human rights, 1t outlines the recently
adopted new arrangements for consultations with non-governmental organizations,

[surmarizes the
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sunmarizes the regulation of petitions under the Trusteeship System and also
records isolated cases of indiViduals addressing the General Assembly,

The paper contains, in part IV, an analysis of the mein technical yroblems
connected with the right of petitloning the United Nations, in particular, the
legal effect of & petition, the receivabilitv of petitions, the mode of
precenting petitions, oral hearings of patitioners, the immunity of petttloneru,
the question of the exhaustion of local remedies and the guestion of anonymous
petitions, A concluding paragraph outlines modern trends towards giving the
individual procedursl status in international lew,

JTAELE OF CONTENTS,
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PART I. INTRODUCTION

1,0 Gn 10 December 1948 the General Assembly adopted resolu'hion 217 B (II1)
which yxeads as follows?
‘"The General Assembly,
"Considering that the right of petition is an esseritial human right,
as 1s recognized in the Constitutions of a great number of countries,

"Having considered the draft article on petitions in document
A/c.3/306 end the amendments offered thereto by Cuba and France,

“Decides not to take any actlion on thls matter at the present session;

"Requeats the Economic end Social Council to ask the Commission on
Ruman Rights to give further examination to the problem of petitions when
studying the draft covenant on human rights and measures of - implementation,
in drder to enable the General Assembly to consider what further action,
if any, should be taken at its next regular session regarding the problem
of ;petition

The draft article. referred to in the resolution read as follows-

"Everyone has the right, either individually or in assoclation with
others, to petition or to communicate with the public authorities of the
State of which he is a nationel or in which he resides or with the United
Natiens .

The amendments presented by France a.nd Cuba oonsidered by the General Assembly

were asg follows°

'France (A/AC, 3/2&2&/Rev l/COrr 1. O.cfic:Lal Records of the Third Session of the
General Assembly, Part I , page b45).

"Everyone has the right elther :lndivldually or in association With
others; to petition or to communicate with the public authorities of the
State of which he is a national or in which he resides. He also has the
right to petition or to communicate with the competent organs of the United
Nations in matters relating to human rights”.

Cuba (a/c. 3/261 - 0fficial Records of the Third Session of the General Assembly
Part I, page l&5) .

"Ivery person has the right, ei'bher individually or in assoclation
with others, to petition or to coxmunlcate with any competent authority
for reasons of ‘elther general or private interest, and the right to obtein
Pprompt action thereon”. :

. While deciding not to take any action on this matter at its third session s
the General Assembly requested the Economic and Social Council to ask the
Commlssion on Human Rights to give further examnation to the problem of -
petitions when studying the dreft Covenant on Humen Rights and measures of
' implementation in order to enable the General Assembly to consider what further

~action, _if any, should. be taken at its negg regular sessioen- regarding the  problem
of pet:!tlons.

/e,  The Eccnomic
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2. The Economic and Social Council at its eighth session by resolution

191 (VIII) trenemitted the General Assembly resolution; to the Commisgior on_
Human Rights for the action contemplated therein.

3. At its f£ifth seasion, the Commission on Human Rights dealt. with the problen
.of petitions onder items 5 and 6:of -its agenda:and.in cbapters V and VI of its
report ( aocumen’c ® /3.371) Reference 1g made in particular “to parag vaphs 21,

22 and’ 25 o:f‘ the Report of the :t‘ifth session,
lh The Economic and Secial Council at its ninth session cens 1derec'tho£ the
“Comiselon on. Humen Rights had not. yet taken any final decision on ,the problem
oft petitiens and therefore recomnended tha'b the General Assembly take no further
- action on this problem at its fourth session (resolu’cion 236 B (IV))

53 Ins accordance with the- recomndation of the Economic and Social Council
the General Comittee recommended at the fourth session of the General Assembly
that the item of “the provisional an'enda devoted. £o the righ’b of petition ‘should
n,ot be includecl :Ln the agenda. : At the. 2224-1511 plenary meeting of the General
B Assembly , -the r.epresentative of Cuba. expresseé. his: d.isagreement wi’ch the proposal
presented 'by the General Committee. He felt that the right of petltlon was one
“of “Ehe’ most funcamental of humsn righ‘bs “the only right Which actuallJ af‘fords
safeﬂuards and guarantees to the indlvidual enabling him to protect himgelf from
‘any infringements én his rights 'by public authori’cy. He would have like& %o see
the fourth sesslon of the Genezal Assembly complete 'ﬁhe Universal Declaration of
Huxman Rights by including this right. He o’b,jected Yo the’ postponement of a matter
of such breat importance and concluded by exhorting "the Coxmnisslon on Human
Rights to deal with the right of petition expeditiously aiid to report upon it .
!sa that:we can irthe near future include the right:of petition among “the .
fundamental human rights in the Universal Declaration of Human Rights.“ He added,
"We must sef’e"uard the rights of the 1ndividual within each nation state” .
After a reference. by . the. Presldent of the: General Assembly ot 'bhe
recommendation of the Eccnomic end Social Council ’che proposal of the General
. Canmittee tot to include the ltem ofi the agenda was adopted ( document A/PV.Q?&).
6. It is the purpose of the present report to assist the Comnission in its
con'blnued effort to esta‘blish practical procedure for handling pe'bitions.
.. The. Secretary-General draws 'bhe attention of the Comnission te the fact that

~in part (’b) of paragraph 25 of the report o:t‘ the fifth session of the Comnission
“on-Butan Rights-(Anfie-IV; draft resolution C), the Ccemissicn resolved

,-1;0 request the Economic And Social Council to ask the Secretary-Geneml
/to examine
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to examine the commnications concerning human rightsa received by the United
Natlions with a view to submitting to. the Commission on Human Rights for:
consideration at 1ts next session such communications as might be receivable
under the conc’ii'bions suogested in the study referred to in paragraph (a) of the
resolution. As pointed cut in dmument E/CN. 1}/368 paragraph 1%, the Economic
and Social Council did not take any. action on. draft resolution ¢ annexed to the
report of the fifth session of the Comnission {document E/SR.320) » In the
opiﬁio@ of the Secretaryg-Ger;eral , e 1s precluded from complying with the request
cohtained in paragraph. (b) of the said resolution by the terms of Council
resolution 75 (V) as emended. |

JPART II,
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PART II. FORMS OF THE RIGHT OF PETITION

7. The right of petition in national law -

The right'of petition as recognized in naﬁional law is the right to address
the authorities with camplaints, grievances requests or proposals on all
matters or problems, The gcope of this right is very wids and although the
details differ from cowntry to country it is recognized in almost all ‘
constitutions and legal systems, In some countries, the right of petition is set
“forth in en absolute and unqualified manner., In others, the right of petition
is guaranteed subject to the provisions of the law, or it is stated that it
mist be exercised in due legal form, or in a manner prescribed by law, The
constitutions or laws of some countries provide that petitions must be couched
in respectful and sultable language or that they must be presented in an orderl&
and peaceable manner or that they must be decorously phrased, that they must be
in writing, that they must be signed. Most systems grant the right of petition
both to individuals and to collectivities, while others 4o not extend the right
to associations, In some legal systems, it is provided that the petitioner hes
the right to a repiy end some constitutions even set & time limit within which
the authority must reply. In some systems petitioners enjoy either a conditional

or an absolute immunity from prosecution; cormitments and prosecutions for
vetitioning are declared illegal. In others, the constitutional guarentee
consists only in the rule that it is not illegel or punishable to preasent
petitions and that nbbody shall or will be prosecuted for the mere fact of
presenting avpetition. In some countries the law provides that whille the
- petitioner cannot be prosecuted for presenting a petition, & prosecution can be
based on the contents of the petition.

The right of petition has played en outstanding part in the development of
the modern State and of its Judiclel and administrative machinery., In the course
of the centuries what originelly was the right of petition, hes to a very large
extent been transformed by statute or by common law into well defined legal
remedies, Some of the functions perforxmed in earlier times by the rightVOf
retition have in some communitles been taken over by the press; and the
guarantee of freedom of expression, asgembly and association has very often made
recourse to petitions unnecessary. But even in legal systems where the original
and historic right of petition has been replaced by modern remedies, same of

" which still ocarry the neme "petition", the ancient institution of the right of
/petition has
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petition has reﬁained 1ts importance at least for extraordinary .circumstances,
where the normal procedural remadles are either not available or have been
exhausted.
~ The right of petition belonps to the same category as some. of the other

procedural rights set forth An the Universal Declaration of Human Rights, e.g.,
the right to a fair and puollc hearlng by an independent and impertial tribunal
(article 10) or the right to an effective remedy (article 8). The right of
,petition e 1tself like othey essentlal human rights capable of being
implemen»ed “both on the national and international leval.
8. ~The work of the United Nations

In the course of the preparatory work of the United Nations organs which
have been: dealing with the International Bill of Bumen Rights provisions -
concerning the right o petition both national authorities and the United Nations
have been proposed .

The draft outline of an International BilJ of Human Rights prepared by the
‘gSecretariat provided in article 28 thet everyone has the right either individually
" or in ass001atlon with others to. petition the govermment of his State or the
~ United Nations for redress of grievances (Annex A of document E/ON,%/21). The
- suggestion submitted by the represenwative of France for articles to be included
in the International Declaration of Fuman Rights (Annex D of document E/CN.4/21)
prqvided that no state may deny to any individuél the right either for himself
or ﬁn agsociation with others to petition the authorities or the govermment of
bis country or of his residence, or the United Nations for the redress of
grievances., The draft Declaration prepared by the Drafting Committeo at its
first session provided in article 2k that no state shall deny to any individual
the right either individually or in assoclation with others to petition or to
communicate with the governmeht of his state or of his residence or the United
Netions {Ammex T of T/CN.4/21), e

The draft Declaratlon Prepared at the second session of the Commission on
Human Rights (Annex A of -document E/600) made provision for the right to petition
or to vommunicate both with national authorities and with the United Nations in
article 20, the text owahich has already been quoted in paragraph 1 of this
report |
)9 CAb the second. session of the'Drafting Copmittee, it was declded, however,
not to consider Article 20 of the draft Declaration prepared in Geneve until -

[axrticles on
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articles on implemeritation hdd béen dvefted (docimisnt ¥/CN.k/955 article:20),
In the -discussion preceding this décision; the representative’ of ‘the Uplted ™
Kingdom stated that the guestion of petitions was closely linked with the -
implementation of “the Inteimational Bill of Hitman Rights znd "suggested that no
_.decision be taken until that problem had been solved.  The repredentative of-
".Chile pointed oizt that the right to petition dealt with In srticle 20 did not
only apply to humen rights but to all rights as was &lso indicated in the comments
by the Union of South Africa (document E/CN.4/85, pege 36). The representative
of Frence felt thet a distinctioh should be made between the right of petltion
within the domestic Jurisdiction of a counbtry end the right to petition the.
United Nations., The constitutions of almost every .country in the world.
recognized the domestic right of petitiecn. As far as the United Nations was

- concerned, however, there was no question of sanctioning eh anclent right.

It should be clearly realized, he sald, that a petition cen only be serious
insofer as the organizetion was competent to deal with it.

At the second session of the Drafting Committee, the right of petition was,
therefore, deleted from the catalogue of the rights to be set forth in what
sventually -became the Universel Declaration of Human Rights., This elimination
‘applied both to the right to petition national authorities on ail questions of
public and private concern, and to the right to commnicate with or to petition
the United Nations, There was no provision setting forth the right of petition
in eny of the drafts which followed the one prepared by the second session of
the Drafting Committee.
10+ The task of the Commission on Human Rights

' The Commission on Human Rights has been requested by the General Assembly
and the Economic and Socilal Council to give further examination to the probiem
of .petitions when studying both the draft Covenant on Human Rights and Méasures
of Implementation. The Commission may tnerefore wish to insért into the draft
Covenant -on Human Rights a provision pledzing States »parties to it to respect the

‘right of ‘petition. -It Will be remembered, however, that the Cormission was
equally divided on the question at 1ts fifth session. Under these clicumstances
1t may wish to consider cne of two lternatives: -thé insertion in the Covenant
of & provisicn guaranteeing the right to petition both netional authorities and
the Upited Nations, or the insertion. of a ‘provision wnich wo'uld be restricted to
the right to petition netional suthoritiss, -

/The Commission
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The Comtdssion would, it seets, Albo be acting within the mandate given to
it by the General Assembly and the Council, and would be siippéi"iied by the s‘pe‘ech
of the representative of Cuba in the debate at the fou:éﬁh session of the General
Assenmbly (see paragraph 6 above), if it recormended the addition of an ax'ticle
on the rlght of petition to the Universal Declaration of Human Bights as
proclaimed at the third segsion of the General Assembly. _

When studylng neasures of implementation, the Comnission may wish to v
continue its study of the right to petition the United Nations as one possible.
procedural, aspect of the problem of the international impleﬁentation of the
human righ‘hs ;prowiisions of the Charter of the United Nations and of other
1ntemational instruments dealing with human rights, in particular, the Universal
Declaration of Human Rights and the Draft International Covenent on Human Rights.
The following observations are directed to this aspect of the problem,

/PART I1I,
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PART IIT. HESTORY OF THE RIGHT 70 PETITION INTERNATIONAL
- CONGRESSES' Ai\m ERGANTZATIONS -
l 1. The right to commmnicate wlth and t6 petitlon ua*bional authorities 1s
: reco:;nzed. in the constltutional law of most countr les o:E‘ the WOI‘ld The rlr,ht
to communicate w1th interna.tlonal coni‘erences and organizati ans although of
more recent origi--, is nevax+neless older than is usually assumed. " This riuht
was exercised long before the esta.bllshment on: ’che Leab'ue of Natione.
12. Lerly examples‘

‘I.‘he record has been p:ceserved. of petitions addressed by indlviduals to '
intamtiom congx‘esses as “‘lJ as 1n the l’?th centur”'.'; The Czech phllosopher
and ed.ucator ’ Comenius, addstse& the Cangese O.L Brida in 1067 and
”Rober’c BarclaJ and Georbe Fox adﬂressed app @als in i‘avour of peace to the Conuress

of Nimee,ue m 1670
13. The Gingress of vmnﬁh‘@&ﬁi

The Congress of Viennsa eceived & great number of petltions and acted on
a numper of theme Many individuals addressed themselves to the Congress asking
thet their requests be taken into consideration. The representatives of the
Catholic Church in Germany asked, e.fe., for the restituation of conflscated
propertys The Jewish commmity of Frankfurt-one-Mein and Dr. Buchholz,
representing the Jewish people in the Hanseatic citles, asked the Congress for
the recognition of the clivil and political rights of Jews by the German States.
The principel booksellers of Germany asked for the recognition of freedom of
the press and of the rijht to literary mroperty., In its decisions, the Congress
of Vienna paid regerd to the petitions. The federal comsidtution drafted fox
Germany took into account the rights petitioned for by the booksellers and also
the rights of the Jewish people.

While the procedure followed by the Congress of Viemne with regard to
petitions does not clearly appear from its records, it is known that
-Prince Metbternich, the President of the Coniress, informed the petitioners that
thelr communications had been taken into consideration and that he informed them

of the measwres the Congress hed taken in order to conply with them.
frince Metbernich summed up the attituwde of the Congress to petitions when he
declared that that body "was not indifferent to the welfare of individuals,”

/4. Congresses held
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14, Congresses held between the Congress of Vienna and the Congress of
Berlin (10L5~1070)

" The plenigotentiaries which com‘e.ned in Aix-la-Chapelle 1n 1818 also
recelved ve.rious Linds of petitions.: Some of the petitions p‘esented by Erench
cltizens comp.x.aincd. against actinons taken by fO"ei@l sovereigns, the inhabitants
of the Principality of Monaco cmplamd of certain actions ‘teken by their prince

and one petition was r,::'esented in favour of Napoleon, then a prisoner on.
St, Helena, Rcbert Own presented though through the British representative s
a petition in favour of the working classes. Little is known however a'bout the
mrocedure whis h the - Comxeeo of Aix-la-Chapelle followed with regard Lo these
petitionss
15. The Congress of Berlin \187§1

‘The Congress of Berlin (1878) adopted for the first tims a distinct
procedure for handling petitions. At 1ts second meeting, its president,
Prince Bismerck, infarmed the Congress that meny individual petitions had been
recCelved, and that the becretari&t hed been instructed to make & selection from
thems A list of those which had particuler importence was prepared with a brief
swmary of their contents. In all, 1k lists of petitions were presented to the-
‘Congress of Berlin, listing 145 communications which were considered importent,
of which all but six were eddressed 10 the Congress by individuals or private

essoclations. It wac ag;("eed, howevez, that nonc of the communications listed
should be examined by the Consress, unless a delegnate should so\ request. The
President also informed the Oongress that an anonymous petition, which was
considez\’ed importent, had not been included in the list, which consisted of
authentic pebitio_hs only. He stated, however, that the anonymous communication
had also been classified by the Secretariat and was available to any delegate
for examination, ' |

16. Congresses held 'between the Congress of Berlin and the First Hague Peace
confersnce (L670~1009)

Between the Cong;cesses of Berlin and the Basue Feace Conferences a num'ber

of technical conferences were held. Those coni‘erences recéived petitions and
handled them on the whole according to the procedure establlshed by the Cong,ress
of Berlin. This procedure was in particular followed by the 1690 Conference for
the regulation of' the condition of workmen in :factories and in the mines, at
the 1884 Gonaress for the frotection of literary property,, end at the 1889-90

Congress for the suppression of the slave trad.e. /17 The First
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i‘Z. The j‘irst H B0 Peace OQn;Ference (1892)

The First Hague Peace Goni‘erence referred conmmalcations received by its
Secretariat to'a special "Oormission of Correspendence! cmietino of five :
membera. “The Chairman of the Commission of. qurespondence presented tha
fblldﬁring report to-the ninth plenary meeting of the Conferences.

fiihe. Commission has examined the different communications, letters
and, temgrams adiressed to the Conference, The maejority of them contained.
wlshes for the success of the werk of the Conference. They have been
a.nstfered in appropriate terms by the Chairmen and by the Bureau,’

MThe Commission has likewise found comm):lcated to it a ‘considerable -
mmlbe*. of resolubticns enamating from private sources in favowr of -
‘disa:*mﬂ.nent and of arbitration, as well as & guantity of pamphlets, etc,,
of wkich, to a great extent, the Delegates have individually recelved
coples, To these there was no ‘answer.

' "Pinally, it has hed to pass by connmmications of various nature,
which concern matters foreign to the Canference or out of its ,
jurisdiction”, '

The Conference &pyroved this report in plenary meeting without debéte.
18, The gecond Hague Peace Conference (1907)
At the Second Hazme leace Conference of 1907 again, at the President’s:
proposal, & Commission of five members in char e of- correapond.ence was appointed.
The President proposed and the Conference ungnimously egreed that 1t should be
the duty of the Commission to exemine and sort the various commuziications‘énd
to decide upon the detion to be taken with reserd to thems The Commission
divided the commmnicetions into three categorles similar to those employed at
the First Hague Peace Gonferences

The Qonference consi‘dei'éd 1tself entitled to receive petitions, it eppointed
a Comulesion to make & selection and to take appropriaté action; 'a complete
list of all commnications received was mrepered informing the: Conference at en
sarly meeting of the main important communicatiomns; whenever poséibié"a‘il‘
publications received in sufficient numbers wers. distributed for the Anformation
of the delegates, e,npropriate thanks were expressed to the au'bhors of"
communications that expressed good wishes for the Conference or gent docwnents
for its information, No reply was g,iven 10 those petitions the sub.jact mat‘cer
of which was beyond. the competence of the COnI‘erence,

19. The question of _;petitions under the M%ue o:E‘ Natiqns system :f‘or the
protection of. minorities T

The Secreta.ry-General bas the honowr: to:refer. 5o & swrvey of the
international protection of minorities.under: ’chenie&gue ‘of Nations which - /ﬁe"
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he presented to the SubeCommisbicn on Prevention of Discriminetion end
Protection of Minorities in documesit E/CN.4/Sube2/6. The Peace Treaties and
Minorities Protection Treaties concluded after the first world wer end bome of
the Declarations concerning the protection of mincrities mede before the |
Council of the ‘Ieague of Nations provided that thelr stipulations w:lth regard
to the treatucnt of minocritiss consilitubed obligatisns of international concern
placed under the guarantee of the League of Nations. The States affected by
the minorities oblisetions agreed that any member of the Council of the League
of Netions should have the right to bring to the attentlon of the Council of the
‘Loegue of Nztions any infraction or eny denger of Infraction of any of these
obligations end that the Council might thereupon take such action and glive

such directions as it might deem proper and effective in the circumstances., The
m‘oéedure followed in minorities metters broucht before the Ieague Cduncil was
laid down in detail in & series of reports end resolutions adoplted by the ‘
Council between 1920 and 1929 which avre listed in chapter IV of the document
‘mentioned above (E/CN.4/sub.2/6). Accarding to the provisions of the Treaties
and Declarations any of its mewbers could bring up & minority question before
the League Council. Actually, the procedure was never initiated in this manner.
In eVei'y ‘instande, the starting point of the procedure was a petition received
from Binority elements or from & Government not remresented on the Council.

The Secretary-(xeneral of the League verified whether the petitions i‘ulfilled

~ the required conditions for recolvability. If the petition was deemed
receivable 5 it was commmnicated by the Secretary-General to the Govermment
concerned in. order that the latter might su’bmit its observations., The petitions
were then examined by a linorities Committee (& Comuittes of “the Council) which
decided whether or not 0 bring the ma.tter befoxre the Council, I the question
was referred to the Council it tried to settle it by ag;reement with the State
concernedas’ ' _ . :

As has been sadd, any member of the League Council had the risht to call
the attention of the Council to any infraction oxr danger of infraction qf any
of the minorities obligations even although no petitiori had been presenteds In
2 gtatement mede to the Council by Lord Balfour in 1920, he said: "If it is
‘ necessa.ry to protact a minority, one of the members of the Council will have to
take upon i’cself the duty £o accuse & State which has not fulfilled its

undertekings”. This would have been a very unpleaaa.nt task and governments would
[probadbly have
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probably heve besn extremely hesitent t¢ &sstime iti Accordingly, another way
was found for initiating:the.procedure.. When minority elements bad complaints.
to‘.zﬁnkaathe? wauld  present 8 petition to a’cammittes of the Councili: IL the
comuittee -decided after having examined the petdtion to put.the metier before

the Councili wesponsibility vas thus sheved by several Statess The ultimate
obgect. of ;bhe ‘petitions was Lo bring certain facts to the atitention of the
Council ’.bu't. they . 434 not in themse}ves -have ;the effect of putting the matter,
before the Councile It was stated in one of the reporis laying down the:
proceduxe that. the petitians “cannot heve the legal effect of pubting the matter
befaore -the Council and ‘cailing upon it to Intervene”". Allegelticns by minorities
elements retained, as. was.sald in.one of ‘the resclutions," the nature of a
petition ora xreport pure et gimple". In prectice it was therefore the Minorites
Committes ‘which was responsible for considering petitlioms and which ‘decided to-
bring the case before- the .Councile The promriety of thils practice wasg challenged
verticularly by the Polish:Govermment, which in'e statement made before the " -
Permenent Court of International Justice, said that under the Treaty provisfons .
it wags for menmbery of the Cowncil individwally end not for a committee to bring-
quostions before the Council, . The argment was, -lowever, rejocted by the
Permanent Court in its Advisory .Opinion of 10 September 1923 (P.C.T.J. Series B,
No. 6, .page 22)¢. The Advisory Opinion contalned the following statements:

. . "So. far as concerne. the:rocedure -of the Council in minority:. metters;
it is far the Council to ree,ul&te it. On the otner hand, it is impossible.,
to say thet the present matter ‘had Aot been brought to the attentish of the
Conncild by any.of .1ts memwbers. in accordance with the. provisions of + /i
Article 12, The report of M. Da Game, opens with the statement 'bhat the
patter had bebn trought to the attemtion of the Coindil by & repart
Tresonted by three .of its members, -and it does not. matter that these
meribers Were memvers of a conmnttee formed under the Resolution of the .
Counic 1 of 25 Uctober: 1920, ‘to" facilitate the yerformance by the Colmicil
of its:duties dn mincritles matters”.

Undey the procedwre of the League of Nations it was the task of the
Secretary-General o oxemipe sech petition jn- ordex 40 devermine whether: it.
complied. with the following formel conditions lald down.in the resolution
adopted by the.Council of ‘tho: League. on 5 September 1923, ° |

"eow DPotitions addressed to the: Leasue of Netions.in connexlon with
the protection of mincrities:

(a) Mugt have in view the mrotection of minorities in accordance.
" “with the Treabies;

/(v) In
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(v) In perticular, wust not be submitted in the form of a request
far the severance of political relations between the minority
in questlon and the State of which it forms a part; -

(c) Must not emanate from an anenymous or unreliable source;

(d) Must ebstain from violent languaye;

(¢) Iust contain information or refor to facts which have not
recently been the subject of a petition sutmitted to the
ardinery procedure”..

 If the Secretary-Genexal decided that & petition was not receivable becanse
it did not satisfy the prescribed conditions, he sc informed the petitioner ‘by,‘
"if necessary, commmicating to him the Council resolution of 5 September 1923,
laying down the conditions of receivability...“. The petitioner was:thus given
the opportunity of mwrepexing & fresh petition free of the defects whicli had
rendered his original petitfon unreceiveble, If the Secretery-General deci_ded
a petition was receivable, he cammmicated 1t to the State concernsd in the
petition. That State could dispute the receivability of the petition; and in
anticipation of such & contingency. the above~mentioned resoluticn mrovided that:
"the Secretary-General shall submit the question of acoeptance to the President
of the Council, who may invite two other mem'bers of the Council to assist him
in the ccxnsidere.tion of this question. If the State concerned 8o requests, this
question of procedure ghall be included in the. agenda of the Council" '
For a d.esoription of ‘the furthexr procedure of the Minori ies Committee

and the Council of the Ieague of Nations reference is again made to document
) E/cm.h/sm:.e/é chapter v. o _
20.. The guestlon of 'oe’cltions under the Geneva Conventlon on Upper Silesia

- While in the oenera.l pr:ovis:wns of the Peace Treatiss , Minorities Treatles
and Decla.ra’cions, members of minorities had the rloht only to lay information
before the Secretariat of the League and the Council of the League was seized
of such matters only when the governments forming the Minarities Connnittee saw
 Tit to seize the Council of a complaint, the procedure under the Geneva
Convention concerning Upper Silesla was different. The Geneve Conventlon provided
in article T2 (2) for the general procedure as 1aid dovn in the Mincrities
Treaties. In addition, article 147 movided as follows:

"Article 3.1&7. The Council of the Isasue of Natlons is competent to
Ironounce on all individual or collective petitions relating to the
Irovisions of the present Fart (27) and directly addressed to 1t by
members of a minoritye When the Council forwexrde these petitioms to

the government of the state in whose territory the petitioners are
damiciled, this govermnment shall retwrn themy, with or without

obsexvations, to the Gouncil for exmmination”, /his peovision
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‘This provision gave the minarities direct approaéh to the Council of the League
of Netions. . The éomr,enﬁion also provided for the establishment of Minorities
Offices in the Germen and Polish parts of Upper Silesia and for the handling of
such petitions by the minorities offices and the President of the Mixed Commission,
Artiecle -149. provided: +ha.’c if the petitionars were not satisfied with the action
taken by the admlniutrative euthorities they might appeal to the Council of the
Leap'ue of l"ationw
‘2. The question of petitions under the Leacue of Nations Mendatcs System

‘on 31 Januaxy 1923 , the Council of tbe Ieasue of Nations adonted with:
&light modifications a report by the Italian dele ate: , Mr. Salandra, and
decided "tba.t the fcllowing procedwre shall be adopbted in reapect of petitions
regard...ng +the inhabitants of mandated territories;

(1) ALY petitions to the League of Nations by commwnities or sections
- of: the popuwlation of mandated areac should bé sent to the
becz:etariat of the leagme tm*ou{,h the Mandatory Government concerned;
the latter should attech to these petiticns such commmnications as
At might think desirables

{2) ~&ny petitions from the inhabitents (of mendated areas) received by
‘the Secretariat of the League through any channel other than the
Tendatory Governments concerced should be returned to the signatories
with: the request that they should re-subuit the petition in. .
accordance with the procedure prescribed above.

(3) Any petitions regarding the inhebitants of Mandated territories
received by the Ieague from eny sowrce other than that of the
inhebltents themselves should be commnicated to the Chairmen of
the. Termanent Mandates Camission. ~The latter should decide which,
‘Af any - by reason of the nature of their contents o the autnori'by
cr 8isinterestedness of their authors « should be regarded as
claiming attention and which should be regarded ms obviously trivial,
The former should be commmicated to the government of the Mandatory
Power which will be asked to furnish, within a maximum period of
8ix wmonths, such ocommentaries as it migh‘b congider desirable. The
Chalrman of the Cormission should be asked to subuit a report upon
the others.

(%) All petitlons 'sent to the Ieague in conformity with the prescribed
procedwre should, together with the comments of the Mendatory Powers,
be held and accumulated until the next session of the Permanent
Nandates Comuission.

(5) The Cumiss:Lon, after diascussing any petitions roceived, should
decide which, if any, accompanied by the observetions of the Mandatory
Yover, ehould be cixculated to the Council and the Members of the
Leagues The minutes of the Meeting at vhich the petitions were
discussed should be attached."

/ The Permanent Mandates
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The Permement Mandates Commission was a subsidlery body of the Council of
the League. It was not composed of government delegates bubt of members appointed
by the Council of the Leac;ue in thelr individusl oapacity.

The rules laid down in the above~-menticned resclution dlstinguish between
petitions received from inhabiteuts of mendated territories (paragraph 2 of the
ressplution) and petitions regarding the inhabi‘bants of mandated territeries
received from a.n;y gource other than the inhabitents themselves. With regard
to the former it was provided thet the petition must be submlt'bed through the
Mandatory,Government concerned. With regerd to the latter, the right to
screen them wag vested. In the Chairman of the Permanent Mandates Coinmission who
was to decilde which of them deserved attenticn and which ohould be regarded as
ohvious..y trivial, _

The rules lald down in the regolution of 31 Januwary 1923 were developed
and supplemented in subsequen’d Jeaxrs both 'by regolutions kof the Council of the
League of Nations and by resolutions ~adopted by the Permenent Mandetes Commission
iteelf, on 2 July 1925, the Permanent Nanda.tes Comuission adopted a report in
which it stated that it was not entitled to set 1tself up as & court of appeal
to Judge decisions rebularly pronowiced by the cowrts of the Mandatory Power in
application of legislation in force in Mandated Territories, or in cases which
were clear.‘l,y Justiciable by those courts. The Commlssion declaered that If a
petitioner a_p;_pe&.ed. to the Commission against decisions regularly pronounced by
a court of a Ma.pdatory Power or if he could prosecute In a court of that power,
his petition would b,e' deciared out of order and. would not be taken into
conslderation, ‘ The Péme.nent Mandates Commiséion went on to state:

"But if, on the cther hand, he protested against an act on the part
of a Mandatory Power In regard to which he has no judicial remedy, the
Commission would have to consider whether this act was in ¢onformity with -
the terms of Artlcle 22 of the Covenant and with the terms of the mandate
in question. It may be pointed out that the policy of the Mandatory Power
is expressed not only by its administrative and executive acts, but alsc
by its legislative power. It may, therefore, happen that a petitioner
might be entitled to appeal to the Mandates Commission to ask it to
determine not whether the courts whose decisions have gone against him
had correctly interpreted the legisletion of the Mandatory Power, but
whether this legislation itself was in coni ormity with the principles
of the Covenant and of the Mandates,

"It is also possible that the absence of legislation on a given
. polnt might render & petition permissible, if the principles of the
Covenant and o:t‘ the Mandau call for such leuislation, and that the

/Mendatory!s
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Mandatoryts failure to leglslate on this point might have the result of
depriving the petitioner of rights which be could legitimately clajm
under the ’cerms' of the Covenant and of the Mendate."

On 28 October 1925, the Perm&nen'b Mandates Commission adopted rules
concerning, the receivability of petitiens recened. ﬁom SOUrCes ot‘*zer then the
inhabitan‘hs of mand.ated territories to the effect that petitions should be
receiveble subjoct to the following limitationss |

(2) That they should not contain complaints incempatible with the

provislons elther of the Covenant or of the Mandate Agreement;

(v) Thet they should not be emcnymous;

‘(c) et ‘they should not, in sgbstence, consist of & mere repetitlon

of a conmumcaflon recently zent to the mandatory power without bringing

forwverd new d.a.ta.

It petitlons were declarod non-receivable the petitloners were informed of
the causes of the refusa.l to &ccept ‘the petition., The rules laid down for
petitlons from sources other than the inhabitants of the mandated 'berritgrles
were declared applicable by ,amlfzg? 5o pe%itimé coming fron thoso Mabiﬁénta ‘_
snd trenamitted to the League tLrough the Mendebary Power. The Comission's
reply was sent directly to the petitionsr amd not through the Mandatory Power. _
The provision that the inhebitants of Mandated T\,rritories st present their |
petitions throush the Mandatory Power, & provision which had no counterpart in
the provisions épplying to petitions based on the minorities system of the
League, was ofteri criticized by merbers of the Mandafes Conmission and of the
Council of the league; the provisions were, however 2 mainteined.

The regulations adopted by the Council of the League and the Permanent
Mandates Comigsion did not I.crovide for oral hearings of petitioners by the
Commission, . It might be added, however, that the members of the Commission often
Interviewed petitlcners personally while always poin'bing out that they did not
do so In an official capacity.

22, The guestion of petitlons (representations end compleints) under the .
Congtitution of the Internationsl Iebouwr Organisation

Under Article 24 of the Constitution of the Internaticnal Labour
Organlsation, any industrial association of employoers and workers may make
reprosentation to the International Laboux Office in,the event of any Members
having failed "to secwre in eny respect the effective q‘bsefvance within its
Jurisdiction of any Convention to which it is a party." This right to make

/representations
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representationd is accirded to Hny dmdtistdisl mssogistion of employers or
workers, even though it may nob.be & represemtative .organization recognized by
Articis 3 of the Constitution- dt.4s 8dsa. -accorded to internationdl organizations
(Article ol gf the Ccnstitutlon -of sbhe :International Isbowr Orgenisation end
erticle 3 of 'the Standing Orders. of 5 February l938).

The effect of a representation made by an industrial associaticn under
a.rticle ch- of the Constitution of the. ILO is that on.1ts, receipt the Governing
Bod,v of the International Labour Office ey commnicate it to the gomrrmxen‘cs
concermd and may “invite that Government to make such sta uementq on-the subJect
ag it may thin.'k Fite - If no stateémsnt ig received within e reasonable time ox
if the ptatement '1s not deemed to be satisfac\*r)ry’ the Govecning Body has the
rig;nt to publish”the- repcesenba:bicn and the- statement, . if eny, made in reply
to 1t (article 25)e" When any matter arising ou'b of such a reprosentation is
being considered by the Governing Body, the Government in question shall, if
not already represented thereon, be entitled to send a .,represen‘tati’ve: to take
part in the proceedings of the Governing Body while the matter ls under
consideration (Article 26),

The Constitution of the InternationAl Iabour Orgenisation also provides
for'a procedure different from the procedure ¢oncerning, ;‘eyres_azitat:i ong
described in the preceding peragraph.-: a pro_cedure' by complaints. 'plie,complaints
procedure can be -set in motipn against any perty to,'anAix_itefnatiohalb,'l,abour
‘convention which is-alleged to have violated it:

{(a) . By any Govermment which has ratified the Conventlon concerned;

{b): By eny delezate to the International Lapour Conference drreypective

of whether he be & government, workers! or employers’ d.elegate and

irrespective of the cowntry from which he comes a.na irrespective also

of whether his own country hes or has not ratlfied the, cpmention, and

{c} By the Governing Bedy on its. owm motion ‘F_(Arth}%g’:‘ﬁ)g

Frow the last mentioned mrovision ageording tg:@ic}z_ the Governing Body
may adopt the compleint procedure of 1ts.owm motion it follows thet the
‘Cofrernmg Booy may pinrsue 8 metier which has- been. b::ought to 1ts attention by
the rerresentation of am - industrial-associstion and.apply to it of its own
hotioi the” procedurs for dealing with dumpkainte presented by Member Goveriments
and delegates to ‘the ‘Tnternational Lebour:Conference.
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The complaint procedure is &s fcllowss
(a.) Communication to the Government concerned

The Governing Body may, before referring a complaint to a Comuission
on Enquiry, commuicate the complaint to the Government agalnst which it
is made and invite & statement in Teply (articles 26 (3) end 24 of the
I10 coustitution),

(b) Appointment of & Commission of Inguiry

Where no statement in reply is réceived,)_pr where the statement is
not’ C'onsidared t0 be satiefactory, or where at the outse# ,the- Go#ezfning'
Body does not think it necessary to commwicate the domplaint to the
Govermment in question, the GWerﬁinngody mey appoint a Cormission of
Inguiry to considef the coumplaint and to report therecn. In,this qasé
alsd the Government in guestion shell, if not already :_:_:apreéented fchéreqii,
be-invited to send a representative to take part in the ptoceedings of |
“the Governing Body (article 26 (3)), |
(¢) Fecilities of the Commlssion

ALl Members of the ILO ave unds? tho obligation, whether directly
‘concerned in the compleint or not » ¥0 place at the disposal of the L
Commission all the information in thelr possession which bears '_on_’che )
subject matter of the complaint (article 27).

(d) Report and recormendation of the Commiseion of Inguiry

When the Cormission of Inquiry has fully considered the mep;l.t_a«i_xlp s
it shall prepare a report embodying its findings on all question‘sv-bf fact 5
relevant to determining the issue between tho perties, containing such
recommendations as it may think proper as to the steps which shouid. be
taken to meet the compleaint and the time within which they should e
taken (article 28), The report of the Commission on Inq_u*ry 1s 60nnnumcated.
to the Governing Body, to each of the Govermments concerned and is
published (article 29 (1)).:
(e) Acceptence of report ior Judicial adjudication

Each of these Goverrments shall within three months declare whethex
‘or not it accepts the Yecoumendations contained in the Teport of the
Commissicn; and if not, whether it proposes to refer the complaint ‘corv
the Intermational Cowrt of Justice (article 29 (2)).

/(£) Zhe
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“ (f)} The International Court of Justice
The Cowrt may affirm, very or reverse any of the findings of. the
- Commissoion of Inquiry; its decisione shall be final (erticles 31, 32},
(8) Action by the Govérning Body
In the event of eny Member failing to carry out within the time
“specified .the recommendations of the Coammission. of Inquiry or the
" decision of the Court, the Governing Body may Tecommed to the Inbernetional
fabour Conference, such action as it mway deen wise and expedlent to secure
-cumpiance -therewith (article 33}«

‘The special procedure concerning allesations of infringement of trade unlon
rights Tecently adopted by the Governing Body of the Internationel Labowr Office
and by the Economic and Sociel Council (document E/1595 , paxagraph 5;
resolution 277 (X); see also document E/CN.4/164/Add.1) is referred to below
in paragragph 27 of this report. -

23« United Netlons rules regarding communications concerning humen rights
' Following upon recommendations mede by the Commission on Humen Rights at
its first scssion, the Economlc and Scelal Counoil laid -down rules for the.

handling of commmications in resolution 75 (V) and in & pumber of resclubtions
edopted at later sessions by which these rules were amended end supplemented.

For en up-to-date deseription of the mresent situation in this regexd the
Secretary~Genexal has the honowr to refer to docwment E/CN.4/361 which also
contains references to decisions of the Econumic and Social Council .in the -
matter of commnications concerning freedom of Information and cormunications
alleging ini‘ringemnﬁ of trade union rights and recommendations submitted by
the Sub-Commiszsion on: Prevention of Discrimination and Frotection of Minorities
on-the question of pstitions,

The Secretary-General also refers to the survey presented to the Economic
‘and Seocial Council in docwment E/857/Rev.l and to the memorandum which he
circulated to the Commission on Human Rights at its fifth session, document
E/CN.4 /165, In view of the extensive documentation thet has been circulated. on
this subject, the Secretery-General will not deal with this gquestion further
in this memarandum, | ‘ : .
2k, United Nations arrangoments for consultation with nonwsovernmental

orgenizations ‘ i

in accordance with Articls 71 of the Charter, the Economic and Social

Councll has at its various sessions decided upon suitable arran ements for
7Zonsultation
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consultation with certain non-govermmental orgenizations. At its tenth session,
by resolution 288:B (X), the Council has 1laid down revised arrangements which
are to govern such consultation. According to these arrangements the Council
has established three categories of organizations with whom consultation is to
take place. v |

‘Category A is for such organizations as the Council determines have basic
interest in most of the activities of the Council and are closely linked with
the economic and soclal life of the areas they represent,

Category B ig for such organizations ag the Council decides have a special
‘competence in and are concerned specifically with only a few.of the fields
“of activities covered by the Council. : ,

The Council also contemplates relations with other organizations which are
entered by the Secretary-General in a registér eatablished for the purpose.
‘The register is to include organizations recommended for inclusion by the
Council or. its Committee on Non-Govermmental Organizations; Intermational
organizations in consultative status or similar relationship Wiﬁh,a specialized
agency which have not been granted éonsultativé sbatus in categories A and B;
other international organizations which apply to the Secretary-General for
inclusion, and which 1n hie opinion, have a significant contribution to make
to the work of the Council or its subsidiary bodies, o

The organizations according- to their categories have been granted certain
privileges as regards their relationship to the Council and its subsidlary
bodies. : Category A organizations have certain rights concerning the provisional
agenda- of the Council and the Commissions. They may propose to the Council
Committee on Non-Governmental Orgenizations that the Committee request the
Secretary-General to place items of specilal interest to the organizations on
the provisiocnal agenda of the Council under certain circumstances. Such
organizations may also propose Jtems for the provisional agenda of Commissions
subject to certain conditions and with the proviso that any proposed item
gshall be included in the agenda of the Commission if it so decided by a two-
thirds majority of those present and voting in the Commission.

Both Category A and Category B QOrganizations have certain rights as regards
submission of written statements and oral hearings relevant to the work of

/the Council
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the Council or its subsidiéry‘bé&iesa - In cases vwhere the statements concern -
human rights, this créates an exception %o the general rules concerning
corrmnications or human rights described 1n the preceding sectilon..
25. The question of petitions under the Trusteeship System

- Brticle 87 of the Charter of the United Nations provides that the .
General Assembly and, undel 1ts authority, the Trusteeship Council, in carrying

out their functions, may accept petitions anl examine them in consultations
with the administering suthority.

The rules of procedure for the Trusteeship Council as epproved at.its
first session and as smended during its seconi, fourth and fifth sessions
(2/1/Rev.2) provide elaborate regulations concerning petitions in rules 76
to 93. AL the time this report is being prepared, the Trusteeship Council 1s.
considering, at its sixth sesslon in Geneva, additional changes.in its procedure
concerning petitions.

Rule 76 provides that petitions may be accepted and examined by the
Trusteeship Councll if they concern the affairs of one or more Trust
Territories or the operation of the International Trusteeship System as lail .
down in the Chafter. Petitionsrs may be inhabitants of trust territories.
or other parties (rule 77). Petitions may be presented in writing or orally
(rule 78)s The rules of procedure do not provide that petitions from o
inhabitants of trust territories should be tranemitted to the United Nations
through the Administering Authority; they may morecver be adiressed to and -
received by visiting missions' (rules 84 and 89). With the exception of
vetitions which are considerel by the Secretary-General as manifestly
inconsequential, the screening of the petitions‘is left to the ad hoc committee
on petitlons provided for by the rules of procedure.

The Secretary-Genefal 18 requested to circulate promptly to the members
of the Trusteeship Council all written petitions received by him except. those
vwhich are manifestly inconsequential., A list of these latter communications
with a summary of their contents is communicated to . .the members of the
Trusteeship Council, the original documents of which are made avallable to the
Trusteéship Council for final disposition;(rule 85). ‘It should be noted,
however, that rule 85 is one of those provisions the emendment of which

~ /the Trusteeship
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the Trusteeship Council is considering at its sixth session. The new text -
of rule 85 proposed by the Trusteeship Council Committee on Rules of Procedure
will be found in T/L.13. ' -

Rule 81 provides that mormally petitions shall be considered.inadmissible
if they are iirected against julgments of compstent courts of the Administering
Authority or if they lay before the Council a dispute with which the courts
have competence to deal. This rule shall not be interpreted, however, o as
to prevent consideration by the Trusteeship Council of petitions against
1egiéiation on the grounds of ite incompatibility with the provisions of the
Charter of the United Nations or of the Trusteeship Agreement lrrespective
of vhether decisions on cases éVising out of such legislation have‘previouslj
been given by the courts of the aimi nlsterlng authority.

26. The indiviiual snd the General AssembLX701 the United Nations
A desorlptlon of the practice of the United Nations concerning written

and oral petitions and ccnmunlcations from indlviiuals and non~official
organizations would not be complete if reference were not also madle to
1solated cases where individuals or representatives of mon=official
organizations are permitted to adiress the General Assembly or its Committees.
These cases were recalled by the Chairman of the Fourth Committee on
21 November 1949 when that Comittee was examining the gquestion whether &
hearing should be granted to the Rev. Michael Scott, the representative of
certain tribes in South West Africa, The Chairman of the Fourth Committee
pointed out that a letter received fram the Rev. Micﬁael Scott was not
properly speaking a petition, but simply a regquest for a hearing before the
Fourth Committes. Certain precedents showed that there were no reasons
why the Committee showld not hear the Reverend Scott. The General Assembly
had heard Mr. LaGuardia, Director of UNRRA; the Fifth Committes had heard
private individuals; the First Committee had heard representatives of unofficial
organizations on the qﬁestion of the former Italian colonies. In the first part
of the third session of the General Assembly, a representative of the Legal
Department had stated that the Charter 4id not pfoviie for granting heesrings
to representatives of unofficial organizations but, that 1t did not forbid such
hearings. He had concluded that it was for the body concermed to decide in
each case. Consequently, the Fourth Committes hai the right to take the
decision 1t Jjudged most suitable (A/C.4/SR.130, page 15). The Cormittee
[therefore
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therefore requested the Secretaxdeeneral to cireulate parts of certain
communlcations relating to the request of the Rev. Michael Scott for an oral
hearing. In puxsuanne 0¢ this decigion the rolevant portions of these
communications iere c*rculated 4o -the- Commﬂttee., The Commlttee ieciied to grant
a hear*ng to one or more of the repvn5ﬁm+ativeu of the indigenous population of
South West Africa Who could pr ovide dné evidence of his representation by '
presentina suitable credentials, The Comulitoe appolinted a sub-committee bf T
memberu to study such credentials and %o report to the Committee as soon as’
p0851ble. The sub~comittee annouwnesd that 1t had exemined the credentials of
the Reverend Michael Scott as repressntative of certaln groups of the lndigenous
population of South West Africa and found that they were in sultable order and
ghoull be glven full faith and credit. The report of the sub-coumittee was:
approVe 1ani the committee decided to grant an oral hearing to tﬁe Rev. Michael
chtt. “A% the 138th meeting of the Fourth Committee, the Rev. Scott made an
oral statement. The Committes decided that certain communications referred to

" in the statement of the Rev. Scott showld form vart of the Official Records

of the General Assembly (A/C.4/SR.138).

In the debates preceding the decisions teken in this case,. several
delegations which voted for granting a hearing were careful to point out that no
precedent was being created since the Committes was desling with a special
situation which necessitated recourse to special methods; Delegations which
wéré'bpposed %o the hearing based thelr objections on their fear of crea%ing a
precedent. They were of the opinion that the granting of the heafing would ‘be
premature., Reference was also made to the procedufe laid down byifhe Economic
ani Social Council (resolution 75 (V)).

It will be recalled that in the light of the intemational status of South
West Africa, the petitions procedure provided for Trust Terrltories was not
applicable.
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_PART IV. . SELECTED PROBLIS CCNNECTED WITH THE RIGHT TO TITITICN
THE UNITED NATIONS:

27. Genexral observetions

(ﬁ) The basic question of policy is outside the scope of this memorandum

Tt is not the purpose of the present report to examine the question whether
or not at the present time the right ofjiniividuals, groups of iniiviiuvals, and
non~governmental organizations with oy withqut consultative status, to petitién
the Unitei Nations concerning alleged violationsg of men rights shoull be ’
emboiied in the set of instruments which are being preparel by the Commission
(the Intemiational Bill of Hwan Rights). The opinions of vove:nments expressed
in this vegard have been collected in Amnex IIT of docwment E/L37L, in the series
of documents EfCNik/353 and adfends, #nd in the compilation of the comments on
the question of implementation (E/ON«&%ééG)‘ Expressions of opinion on this
question made at provious occasionsy W11l be found in Annex III of the report
of the fifth sessicn {(1otitent. ”/13713, A statement by the representative of
Eoypt on measures of 1mp16mentat ohi:ib veprojuced ifi Atnex II of thet report.
Reference is also‘made to hhe conmpilation of Sormetits preaented %o the third
session of the Cotmis#iion (E/CN h/oS)a

The actual proceiure Which may be established for the tonsileration of .
petitions 18 outside tHe Béope of the present reporti An outline of a system
of rules concerning the preliminavy exsmidttabion of petitions anl the
participation of the governmenfs cotlderned in this vrocess based on the report
of the Wofkiﬁg‘Group of Implementation of the seconi sedsion of the Commission
on Human Rights will be found in document E/CNik4/93.

(b) The quegtion of developing the_present syatem of hanilinu
communications is also outgile its scope

It is also outside the scove of this paper to examine the uoséibilities of
developing the present system of hanidling communications into a more satlsfactory
scheme of application of the humen rights provisions of the Charter of the
United Nations: +this has been done in a memoranum presentel to the Commission
on Human Rights at its £ifth session (document E/CN.4/165) and also by the
Sub-~-Cormission on the Prevention of Discrimination ani the Protection of
Minorities at its second session in resolution G of docwment B/CH,4/351, which
was endorsed at the third session (Chapter IV and draft resolution VI of the
Annex to document E/CN.L/358). '

| /The sole
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The sole purpose of this pert of the preeent report is to ligt and driefly
to conmeat upon sane of the tnajor pﬂbbieMs which have ableen th this régard
whenever an international conference or orgenizetion recelved petitions end which
will c811 for a solution by the Commission on Humen Rights if and when 1t
decides to chify provisions regulating:the international right o6f petition by
individuals, growps of individnels or organizations,

28, The legal effect of a petition

The petition may be either eimply a source of informetion or have additionel
logal effecta.

In the procedure establiehed by resolutions of the Council of the League V
of Nations under the eystem of protection of minoritiee, it was provided that
petitione coming from minorities elementa Ymist retain the nature of a petition,
or a report pure et simple and cannot have the legal effect of putting the
matter before the Council of the League."

- The ruies‘laid down by the Ecchcmic and Social Council for the handling
of cormunications concerning humen rights in resolution 75 (V), as amended, meke

1%t clear that the author of such a ccmmnnicetion'does not have a right"merely‘
by eubmitting a commnication, to aeize “the Comunisslon on Human Rights or any
other organ of the United Nations of the matter. The Commission on Huwmen Rights
has stated and the Economic and Social Council has approved the statement that
"the Commisslon recognizes that it has no power to take any action in regard to
any compiaints concerning human rights In his report on the present eituation
with regard to commmications concerning human rights (E/CN L/165, paragraphs 8
et seq.) the Secretery-General has outlined certain developments which may
Justify a re-consiqeration of the situation and a discussion of the guestion
whether‘the Commiaaion_on Buman Rights shaould not request the Economic and'Social
Council to emend resolution 75 (V) so that the Commiseion on Humen Rights would
heve the fight to teke certain approprietely defined action in certain“caees
which wculd also be defined ae.clearly as poseible. The Secretary-General hae
in particular, suggested that the Commission on Humen Rights may wish to examine
the possibility of recommending to the Economic and Social Cowncil that the
Commisslon be given the right to report to the Economic ‘and Social Council end
to make recqmmendatione to it on matters which have been brought to the
Commission's attention in the course of its examination of commnications

/concerning
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concerning human rights (paragraph 13 of EfCN.4/165). At the fifth session of
the Commiéslon oh Human Rights, it was felt by the Committee on Communications
appointei at that session that the Commlttee had not sufficient time to make

g detailed study of the‘report of the Secretary-General ani that consiieratﬁon

of the Secretary-ﬁeneral‘s report as a whole should be taken up after the
completion of the International Covenant on Human Rights (see document E/CN.%4/302
ani also E/CN.k4/361, paragraph 6).

In the meantime, the Economic and Socilal Council has made arrangements with
regard to one particular human right, namely, the right of amsociation of
_workers and employers (trade union rights), whereby the Council and by its
authorizatiOn a Fact Finiingwand Conciliation Commission on Freedom of
Associaﬁion established byithe Governing Body of the International Labour Office
both on behalf of the United Nations and on its own behalf, now have the right
to teke certain action of 8 fact finding and conciliatory nature‘with regari to
allegations of infringements of t¥rade union righte (see E/1595, paragraph 5;
resolution of the Economic and Social Council 277 (X); see also Jocument
E/CN.4/164/A34.1, paregraphs O and 10). Allegations may be referred to the Fact
Finding and Coneiliation Commission fqr inveétigation,‘inter alia, by the
Governing Body of the International Labour Office or by the Heonomic and Social |
Council on the basis of complaints received from traie wnion or employers'
organizations. The Governing Body has jecided that communlcations from sources
other than Goverrments, trade union or employers' orgaenizations are not
receivable. The Economic ani Social Council has requested the Secretary-Generai
to bring allegations regarding infringements of trade union rights received
from Governments or trade unions or employers' organizations to the attention of
the Council notwithstanding the provisions of resolution 75 (V) gs amended.

- It has also beén providied that the Council and the Governing Body of the
International Labour Office will take any appropriate alternative action designed
to safeguard freedom of associatlon in eny case in which the consent of a State
to submit to the procedure is not forthcoming (documents E/1595, paragraph 5,
and resolution of the Economic and'Soéial Council 277 (X)).

Examples of petitions which in themselves have the legal effect of seizing
en international body of the subject matber set forth therein and which
therefore differ fundementally from the type of petition which is "informatioh
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pure e¥ simple” are the petitions loigéd unier aryiclés 147 and 149 of the
Geneva Convention concerning Upper Silesias Similarly, petitions under the
Trustesship System (Article 87 (B) of the Charter and rules T6 et seq. of the
Rules of Prosedure for the Trusteeship Council) have the effect of seizing the
Trusteeship Council provided, of course, the petitions are found aimissible
and are therefore circulated.
29. The proposals of those Governments Members of the United Nations which
are in favour of recognizing the right to petition the United Nations or are in
favour of granting ‘this right to individuals, to nbn-governmental organizations,
or to gertain organizations only are throughout based on the assumption that
such petitions will be more than a simple source of information and will
therefore be the initisl step of setting in motion some form of international
machinery of fact finding, conciliation or adjuiication.
(a) Article 17 (1) () (c) ani (4) of the Australian proposals for an
International Court of Human Rights (Annex III, B/1371) contemplates that
1ndi%iduals,'groups'bf individuals and associations, whether national ox
international, may be parties in cases before the proposed International
Court of Human Rights. Article 18 of the same proposais'eipressly provides
that the Court shall be open to nationals of States parties to the draft
Statute and contemplates that the coniitions unier which the Court shall
be open to nationalé‘of other States will, subject to the spécial“
provisions contained in treatles in force, be laid down by the Economic
and Social Council. In its comments which are before the sixth session
of the Commission (E/CN.4/353/Ad4.10) the Australian Government has
indicated that in the'inﬁefésté’of a speedy and as widespread an acceptance
of the Covenant as poésifle, 1t might be for the moment preferable to
attempt to secure agreement on lesg ambitious machinery. o
(b) The French proposals on Measures of Impiementation (Annex III, E/137l)
provide in article 25'that the suggested Special Commission (article 21)
“should be moved by applications or'peﬁitionsfsubmitted, inter alia, by a
non~governmental organization or a'privéte person or a group of private
persons. The French proposals also provide that, except where the
application is submitted by a State Party to the vaehant, the Special
Commission mey make the consideration of ‘any petition conditional upon

/the preliminary
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the preliminary favourable opinichvof_one of‘the pon-gpvernmehtgl,.
national or international organizatiqﬁsvgranted cqnggltative'status by
‘the Economic ani Sociai_Council and inclydéd.in é special listtépproved
py,ﬁhaiSpeciql Commipgsion for this purpose. The French proposais‘also‘
coﬁtemplate giving to such non«governmental organizgtions the»right po
submit petitlons directly o the Special Cqmmission,_ In their cgmhents
E/CN.4/353/Ad4.8, (section III (3)) the Government of the French Republic,
has. stated that in order to bring its original proposals closer to those
,submittéd by other'Governments, it 1s prepared to _agree that the Special
Comm1551on should heve more strictly specialized functions than those
fsuggestei in the original French proposals. In thelr comments, ‘the French
Govermment maintains, however, the proposition that the Special Commission
shouli be able "to consider petitions submitted by a ‘non~governmental
organization or a private person. or a group of. private pexsons. In this
Vay,. recognition. is given to the principle that individuals are free to
<regard themselves as direct subjects of international law.' “(;glg,
section III. (%)),

.(c) The proposals submitted by the representative of Guatemala at the
fifth seseion of the Commismsien (Amnex III, E/1371) also. contemplate that
non-governmental orgenizations and pziyaté/iniiviiuals_reSiﬁing in countries
the. Goverrments of which ratify the Covenent mey,be parties to the
gontemplated provedurs,. Compleints upuld be bransmitted to the Seoretary-
Generallyygkvbuld submit them to a: Committee. -The Committee would-ietermine
Yhether complaints submitbted by nonpgqyerﬁmeppal.oiganizatigps or
iﬁ;ividualsza?e to be considered by conciliators or, if not, the manner of
their disposal.

(a) The proposale submitted by the representative of India.at the fifth
mession of the Commission (Annex III E/1371) contemplate: that a Standing
1Committee shall, ___g; alia, recelve petitions from individuals, groups,
associations or States. The Committee would proceed in private session

to examine the petitions and . conduct negotiations. In thelr comments,
document L/CN h/353/A1a 9, the Government of. India have. stated.that their
views are in accor& with thoee submitted by the Indlan representative on
the Commission on Human Rights,

/In their
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In their replies to thé.quéstionnaire on Measures. of Implementation,
the Government of India hqve;aiao expresged,their;view that Individuals,
groups of individuals and non-govermmental organizations should -be-given
the right of petition.

(e) The Government of the Philippines proposes to grant the right of

petition to non-governmental organizations and .groups of individuals,

but not to individuals acting independently. - (E/ON.4/353/Add.3). It
propoges that the consideration of such petitions be condltional upon the
preliminary favourable copinion of one of-tha non-governmental
organizations granted conaultaﬁiva status vwhich are included in a special
list approved by the impleméntation organ fdr this purpose (reply to
question Part II, Chapter 2 B (5) of the Questionnaire). The Philippine

Government have also expressed themselves In favour of the right of

specially listed non-govermmental organizations to petition without any

other condition except that such a petition must relate to ag‘alleged_
violation committed in a tewFitory or place within the Jjurisdiction of. &
signatory State (E/CN.h/353/884.3).

. (£) The Government of Israel suggest (E/CN,4/353/Add.4) that the right
of petition should be giwgy $or hemngoveramental organizatlons recognized
for this purpose by the implementation body. The Government of Israel
_propose that the non-governmental organizations granted the right of .
petition should be permitied to use this right without any limitations
(reply to Question II, Chapter II (b) (9)).

30. The guestion of receivebility of petitlons .

It will be noted from the historic examples quoted in this report thas
whenever an international body was confronted with the task of receiving
petitions care was given to the establishment of rules on the receivability of
petitions end that a system of regulations to this effect was, im particular,
in force under the League system on protecting minorities, . Under:that system,
Jurisdiction to screen petitions anil decideAupon their recelvebility was
vested in the first instance in the Secretariat. Under thé prdcedure adopted
for petitions under the mandates sttem of- the League, it was the Chairman of -
the Permanent Mandatea Commission who hai to decide Whether a petltion shouli
- be regarded as dese.ving attention or regarded as obviously trivial,

/Under the
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Under the Trustdesnip Sysbed, 1% 15 the duty of the SecretaryiGeneral to
exclude petitions which are manifestly inconsequential. Thé actual screening
of petitions is left to the Ad-Ho¢ Uotmittes oh Petitions. 'Ké}iéh;gé’ in the
rules concerning the sifting of petitions is at present under consiieration by
the Trusteeship Council (see rule 85 and the' Final Repért of the Commitie2 on
Rules of Proce@ure - T/L.13),

It ‘is“clear from the vatious examples mentioned’in this report that in
any international system. vhere the right of petition has been provided for,
regulations governing the recetvability of peti%icns heve been mede. Such
‘regulations have been aimed at the sifting of petitions and at prOViding
against the abuse of the right to petiti_on.1

“~ The ‘rules which are at present in force in the United Nations for
communications concerning ‘humen rights (resolution of the Economic and Social
Council 75 (V) oy amended) 40 not contain’ provisions concerning the
recelyebllity of corﬂtnications. ‘The resolution 1g applied to an; ~ommunication ,
ﬁconcerning human righte;’ ‘When what eventually became resolution 75 (V) was
examined in the Social Cormittee of the Economic end Social Council at its
- fifth session, the Czechoslovak representative proposed an’ amendment to the
recommendations contained in Chapter v of “the report of the firet session of
the Commission on Human Rights (document E/259) to the effect that
communications, in order to be submitted to the procedu"e of examination by
the Commission on Humen Rights must hey g:] the follOWing qualifications.

(1) The interest to protect humen rights must be evident.

(2) They must not emanate'fromién'snonymous;”unauthenticated or

irresponsible source (E/AC.T/27)." THe Czechoslovak proposal was,
‘however, rejected by 4 votes for and 10 votes againSt‘(E/ﬁb;7/SR.i2;
13 end 1k4).

In the "Suggested Regulations on the Subject of Petitions" which the

Secretary-General va¥ requeshed t6 prepare for ‘the third Bession of the

1/ The Commission mey wish to refer +o the statisties concerning petitions’
under the League system of protection of minorities which will be found .
in the Annex to docimént E/CN.L/Sub.2/6.

/Commission
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Commission on Human Rights (document E/CN.&/93) the following rules concerning
the recelvability of petitions were proposed:

. "Art.2. Petitions other than those emanating from Governments of
States parties hereto shall be receivable only if buch petitions are
made in accordance with the following rules:

(a)  Petitions must not be anonymous. A petition which contains
a signature and an address shall be presumed to comply with
~ this rule.
(b) Petitions must not contain violent or abusive. language. -

{(c) Petitions which obviously have no relation to any violation
of this Covenant shall not be receivable.

(d) Petitions which obviously do not emanate from States,
individuals or groups or organisations ag provided for in
article ] hereof shall not be receivable.

. "Art,3. The Secretary-General of the United Nations shall forward
to only those petitions which comply with article 2
hereof. He shall also furnish the _ with a list of those
" petitions which he deems non-~receivable, '

"Art. k. The shall, on the basis of information supplied
to 1t by the Secretary-General iecide whether a petition forwarded to
it by the Secretary~General or included in the list mentioned in
Article 3 is receivable.

“Art.5. When a petition has been declared to be receivable the
Secretary-General shall so notify the petitioner. When a petition has
been declared non-receivable the Secretary-General will infoim the
petitioner of this decision and the reasons therefor”.

31, The mode of presenting petitions

Under the rules prevailing under the Mandates system of the League,
petitions from inhabitants of Mandated Areas had to be presented thwough the
mandatory government. No corresponding provision was in force with regard to
the procedure under the minorities system of the League. A proposal'submitﬁed
by the Polish Government on 22 Aungust 1923 to the effect that petitions
emanating from persons belonging to minority groups of the State against which
the petition was directed, should be aldressed to the League through the
Government of the State concermed was not accepted by the Council of the
League. Nor has this provision been introduced into the rules governing
petitions under the Trusteeship System. Not only can petitions be directly
addressed to the United: Natiens, ‘but as has been pointei out, vislting
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missions of the Trusteeship Council also have the right to accept petitions
while on circuit.

The rules at present in force with regard to communications concerning
humen rights contain no provision reguliiing the mode Qf'presentiﬁg
cormunications. It is implied in these rules,fhowever; that communications
are in writing (or by telegrem) and that they can be‘directly'addressed to
the different argans of the United Nations or received by the Secretery-Genersal
on their behalf.

In their comments on Measures of Implementation which were before the
third session of the Commimsion, the Government of Egypbt agreed with the
Working Group on Implémentation thet "one could establish the right of
individuals to petition the United Nations as a means of initlating a procedure
for the enforcement of human rights". The Igyptian Government added that
"it 1 clear that detailed regulations'woﬁkd be necessary to define how
petitions should be handled and examined” (document E/CN.4/85, chapter XIV,
item 5, paragraph 2). At the fifth session of the Commission, the Egyptian
delegation, while not opposed in principle to petitions from orgenizations or
individuals, conéiiered that it would be well to proceed by steges and that
a beginning should be made by eXemining the complainte (petitions) received
from States (iqcﬁment E/1371, Annex II, page 33).

32, The gquestion of oralzhearings

Conﬁrary-to vhat the situation wes in the Mandates system of the League,
the rules of procedure for the Trusteeship Council provide for oral hearings
of petitioners both by the Council and by visiting miseions. An isolated
example of a private person addressing the Fourth Committee of the General
~Assembly was referred to in paragraph 25 above.

33. The guestion of the immunity of petitioners

While netional legislation (e.g. the English Bill of Rights) sometime -
proviies for immunity from persecution of persons who petition national
authorities, the provisions in force under the League ®f Nationes 4id nob
contain provisions to this effect. Nor is this the case ag present with regard
to communications concerning human rights addressed to the United Nations.

In the decisions taken by the Economic and Social Council in this regard, an
attempt was mede to solve this very difficult and delicete problem by mroviding

/for a certain
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for a certain secrecy in the pracedure hnd in particular by the prohibition to
divulge the name of the persoms communiceting with the United Nations.

- The United Kingdom Government in the comments on the Draft Internationsl
Covenant on Humen Rights and Measures of Implementation (Z/CN.:/353/Add.2) have
expressed the opinion that it would be necessary to meke clear that no immnity
could be claimed by petitioners who disclose state secrets, encourage the
overthrow of a Government by force or utter a malicious libel sbout en individual.
34. The question of the exhaustion of ;oca; remedles

The procedure which applisd wnder the mincrities system of the League did
not include the rule that a petition was not receivable because the case had .
been the subject of a decision by a locél court or was veniing in a local court:
or was susceptible of treatment by a local court. The fact that a case was
rending in a local court led only to the postponement of the League procedure
mtil the local courts had handedi down a final decision.

Under the Mandates system, however, petitions dealing with matters that had
the character of Justifiable disputes in local law were not admissible.

.Under the draft article on Implementation proposed by the United States
Government (document EfCN.%/353/Ad33.1) it ie proposed that the contemplated
Human Rights Committee shall normally if it finde that in a matter before it
domestic Jjudicial and administrative remedies have not been availed of or
exhausted, limit its report to this finding.

- The United Kingdom Government have drawm attention to the fact that
"Constitutional problems of - some complexity would be raised by petitions which
appealed from the decision of the highest tribunal of a State" (document
EfeN.4/353/8a4.2) .

35. The guestion bf anonymous petitions

The problem how to deal with snonymous petitions has faced international
congresses and orgenizations from the very beginning. ' It has been pointed out
ahove: that a bpecial decision regarding this question was taken by the Congress
of Berlin., The regulations applicable in the Minorities system of the League
stipulated thet & petition %o be receivable must not emanate from an anonymous
or unauthenticated source,

The Economic and Social Council itself discussed the question of anchymdus
commuhications at ite fifth séssion and by rejecting in the Social Committee the

/Czechoslovak
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Czechoslovak proposal (document E/AC;?/??)zieéided that aponymous communications
should not be excluded from the applicafion of resolution 75 (V). At the
Council's sixth segsion, the representative of Lebanon proposed that a special
confidential list of anonymous communications should be compiled by the '
Secretary-General. He added that the term "anonymous communications" spplied
Yo communications coming from people whose real personality remained unknown
whether they signed with a pseudonym or not. The representative of the
Secretary-General drew attention to the fact that the Secretariat had no
possibility of determining whether a signature was or was not authentic. The
Lebanese proposal that a separate list of anonymous commmnications should be
compiled was rejected by two votes in favour, three votes against and twelve
abstentions (document E/AC.7/SR.32). ,

The United Kingdom comments (E/CN. h/353/Add 2) stress the necessity to
"determine what would happen to petitions submitted anonymously or under a
non de plume”.

The Trusteeship Council is at present.saized of a proposal submitted to 1%
by its Committee on Rules of Procedure concerning anonyumous petitions (document
E/L.3, paragraph 6).

In the Secretary-General!s proposals, presented at the -third session of
~ the Commission (E/CN.4/93) the provision is proposed that the petitions must
not be anonymous (Article 2 (a)). It 1s added, however, that "a petition which
contains a signature and an address shall be presumed to comply with this rule".

36. Modern trends affecting the procedural statug of the individual in
international law
Recent developments, particularly those which have taken place during and

since the second world war indicate that the status of individuals ani of
non-governmental organizations in intemational éociety is undergoinga;fundamental
change. While & half centwry ego 1t wee the almost unchallenged doctarine of:
intornational lavw thet only States end not individuals are subjectsof igitcynaticual
daw, em ovalustion of the present position does not lead to the same unqualified
opinion. The modern trend is indicated by such events as the adoption of the
Charter of the International Military Tribunal for the trial of major European

War criminals anl the corresponding Charter of the International Military in

the Far Fast. Both documents apply the principle of the criminal responsibility

[of the
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of the individual in internafional law., Both also contemplate the protection

of the individual (“any civilian popﬁlation") againet certain outrageous
behaviou® of national authorities. In addition to the four signatories the
Iondon Charter of 8 August 1945 was adhered to by 19 States which eventually
became Members of the United Nations, Its principles were applied in the
Nﬁrnberg and Tokyo trials and in a great number of national, military and
occupation tribunals. They are also reflected in the five Peace Treaties
concluded with Italy, Bulgaria, Romania, Hungary and Finland on 10 February 1947,

The General Assembly of the United Nations affirmed the principles of
the London Charter in two resolutions (95 (I) and 177 (II)). It also initiated
and concluded the work concerning the Convention for the Prevention and
Punishment of the Crime of Genocide which is now in the process of ratification
by Member States (Resolutions 96 (I), 180 (II), 260 (III}). The General
Agsenbly invited the International Law Commission to study the deslrability
and possibility of establishing an international judiclal organ for the trial
of persons charged with genocide or other crimes.

The recognition of obligations of the individual in international law
backed by penal sanctions has 1te counter-part in steps leading towards the
recognition of the rights of the individual in international law. Hence not
only the human rights programme of the United Netions, and related activities
of specialized agencies and of regional inter-governmental bodies, dbut also the
whole system of consultative arrangements with non-govermmental organizations
evolved by the United Nations and the speclalized agencies. The question which
the Commission is called upon to consider in connexion with the right of

petitlon is one of the basic elements in this development.
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