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‘ORICINAL: - ENGLISI

COMISSTON ON MUMAN RIGITS
~ 8ixth session

COMMENTS OF GOVERNMENTS ON THE IRAFT INTERNATIONAL COVENANT
ON. HUMAN RIGHTS AND MEASURES. OF IMPLEMENTATION

The Secretary-Generul hus the honour to circulate the following comments:
B 7. Tho Govemment of the Notherlands
Comments and proposals of the Government of the Netherlands with
respect to the draft Internationdl Covenunt on Human Rights und the proposuls
for new articles on economic and social mutters received by the
Secretury-Qeneral ‘on 21 Februury 1950

General observationg

+. . The Netherlunds Govermment wish to express thelr great appreciation of the
considerable und imporitunt work wiich hus been done by the Cormission on Ewmn
Rights, -und the results of which huve been embodied in the report on the fifth
.session of this Commission. This report constitubes one more step on the road.
which will lead to the reulizuition of huwiim rights and fundumentul freedoms. The
safeguarding of human rights by the Netherlunds Constitution is on the whole in
accordence with the stendurds proposed by the Commissictne

bty difficulties, however, will have to be overcome before the complete
internutional sufeguerding of the rights of all individuals &ll over the world will
be achieved. The formulution und reulization of .the sume idea of indefeasible
and wessuilable individual rights is not the same in the legislation of the
vurious netlone; these dilfferences do not only result from & different
- appreciaution of individuul freedom und of the relution between the individudl and
bthe community, ‘but ‘they wre also defined oy the political, soctul, firanclal and

‘econamic circumstinces prevalling in these countries. To un even greuter extent
- this upplies to those muuwn rights which cunnot be exercised individuslly (right
to work, rigat to sociul security) and whose rewllzution may demand cunsiderable
sucrifices from the nutional commmity us a whole. Owing to these fucts the
-unificutlon of the formulution of -these humun rights, on which depends_in principle
41l intermutionil sufeguarding of these rights, will be un extremely /... ,
taek which cun only graduully be carried out. In the: opinion of ‘the Netherlands
Government 1t should be porne in mind that the very nature of.these human rights
requires. thubd wll efforts should be dimed ot attalning the mosti.expensive sphere
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of application of internutiocnal protection., Her Majesty's Government &re of
opinion. thut in the first instunce 1t is more lmportant to achleve some form of
uwnification of human rights which is acceptable to the greatest possible number
of Stutes than to aim at a regulution containing as muny detalls und including us
meny humen rights as possible and which, therefore, will perhups be acceptable bto
a small number of Stutes only.

Preamble

The Netherlunds Govermment prefer the text proposed by the representative of
the United States as they deem it desiruble that the undertakings of the parties
under this Covenant shall be defined in the articles of the Covenant exclusively.

Article 1

It is proposed that bthis ariicle be deleted in order to aveid the impression
that the present Covenant should be binding on States not being partles to this
Covenante.

Article 2
P&ruggagh 1

The Netherlunds Government assume, in connexion with the provisions of
-peragraph 2, thuat the undertaking to ensure and to give effect to the rights as
set forth in the present Covenant, includes (1) the undertaking not to adopt any
legislutive or other measures which violate the rights set forth in the Covenunt,
(2) the undertuking to adopt, in so far as this hus not been done yet, legislative
or other measures to ensure that the obligution mentioned under (1) shall apply to
ell authorities of the State concernmed, and (3) the undertuking to abrogate
legislative wnd other measures in exlstence which violate the rights set forth in
the Covenunt. They deem it, however, desirable, in order to avoid any confusion
Wwith regard to the extent of the obligutions under this paragruph explicitly, to
define in the first puragraph the three undertakings mentioned above. With regard
to the undertuiings mentioned upder (2) and (3), it might be pointed out that they
should be curried out "in uccordance with its constitutional processes®,

'Parugrughig

The Netherlends Government feel that this provision goes too far as it does
not seenm necesuaXy to provide that an effective remedy for the violation of the
rights us defined in the Covenunt can only be obtalned before the natiocnal

tribunuls. There are other wuys in which un effective remedy may be ensured. It
is therefore proposed that the words “"before the competent national tribunuls" be

deleted,
Article 1}

col1 The Netherlands Government propose that paragraph 2 of this article reud as
ollows:

"No derogatlon from articles 5 and 6, except in respect of lawful

acts of wur, und of articles 7, 8 (i) and {ii) or 10, can be made under
this provision”. ; ‘

/Article 5
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Article 5

, " The text pronosed in the.' cumments by represantatives of Auvstralia, Dermark,
France, Lebanon and the United Kingd ' (document E/l371 (?/CN.M/350)
23 June 1949, page 3¢) should be substitutad for the text of this a“tlole.

Articlejz

In the opinion of the Netherlands chernment the provisions of paragraph 6
of thid article should be- deleoted, as- ‘article 2 2; paragraph-2 deals already with
this matter.

&rf;cgu 11

The restriction set forth in tho baginning of the first parasgraph seems too
narrow. It should be possible to prevent a person fram leaving the territory of
a State, if thls person by so dcing wonld withdraw fram carrying out obligations
resulting from laws of that State, - provided these lawe are consistent with the
other provisicns of -the Covenant on Human Rights. The beginning of paragraph 1
of this article should therefore read aa‘fo’lbﬁe. '

"SubJect to any gensral law, ‘consistent with the rights defined
11’1 this Covenant evs coce’ 0

) The right;, defined in the second paragraph, should be ensured by the country,
g national of which wishes to retwn. It would, therefore, seem advisable for
the second parag“aph ‘to read as fallaws.*‘

U Many one ‘has the right to be admitted to the country of which he 1is
a natlonal."”

Article 13

.~ The "right to legel sssistence of his own choosing”, laid down in
paragrarh 2 b, should be limited by provisions concerning the legal profession.

. The fermulation of the right of assigmment of legal aselstance seems too
.wide. Thée circumstences can be such that there 1ls no reason to provide legal
assistance; thiz can in particular be the case in the event that the offence, of
which the suspected person has been accused, 1s liable to a small punishment only
or in the event the person suspected has not been detained,

The “rov*siops of paraoraph 3 of this article should be deleted as article 2,
paragrarzh 2, zirgedy deals with this matter.

In conforsity with the fornnlgtibn of article 2 the begimming of paragraph 2
of this article should rced as follows.

"2. To everyone ehall be enrnred the rights and freedoms defined in
‘this Covensnt without Alscriminatlon seeese”s In connexion with the
provisions of paragreph 1 the third paragraph is redundant.

Article 21

The provisionsg proposed by the representatlves of France and the Union of
Soviet Socialist Republics do not fit in with the system of the Covenant and
should therefore not be included in the Covenant.

Jarticie 24
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Article ol

The Netherlands Governmant prefer the ‘text proposed by the represcmtative
of India supplermented by the text proposed by the representative of the United
RKingdonm.

Articls 25

The Nethurlands Government :;efer the text. proposed by the represertative of
the United Stutes,

Pronusea ad&itienal srticles

| Artiele proposed by the rerrasentgtive of France to follow the presenx
article § or 10:

The proposed article does not fit in with the system of the Covenant,
as it is not the formulation of & humen right or freedom. In cunnexion
with the provisions of wrticle 6 of the Druft Covenunt the first sentence
of the prOUuSGQ article seems re&unuant.\ -

. Article proposed by the representative of the USSR to precede the present
article 113

The Netherlands Govcrnmsnt dgubt whetner any article concerning this
matter velongs in the present lwadt Covenunt. In any event they prefer
the text of the puragraphs 1 wnd 2 of artlcle 21 of the Universal
Declaration of Human Rights.

Article proposed by the representative of the USSR to precede the presant
articlie 20:

This article should not be included in the Draft Covenant, zs this
guestion falls under the competence of the Sub-Commissicn on Prevention of
Dlucrlm“n4t1cn end Preotection of Minorities,

ticles proposed by the representative of the USSR to precede the nresent
article 22:

The matters with which these articles deal are not suitable as yet o
to be regulated in detall in the present Draft Covenaunt. DPartly they arve,
morecver, undsr the competence of specialized agencles such us the
Internationel Lobour Orgenicution which already has dealt with or is still -
deuling with some of the above-~menticned matters.

Articles proposed by the rerresentative of Australiay

T

The cbservations mude with regard to the proposals of the
USSR represcacative aprly aiso to these propossts.

Article prcﬁoued by the representut1Ve of the United Kingdom to follow the
present articls 23:

This wrticle would seem to ‘be redundant.

Article proposed by the representutive of Dermsrk to follow the present
article 231

The Netherlands Govermment deem it useful to include an article
concerning the possivllity of acceptance with reserves as this may lead

/e greater
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& greater number of sbates to rutify or to acceds to the Covenunti

Questionnaire on Measures of Implementution

Geuneral’ :observa‘ci ons

ln ‘chell ooserthions on the report of ‘the second session of the Commission
‘on Human Rights dated 31 March 1948, the Netherlunds Government outlined the
measires of implemenbabion which in their opinion should be udopbed in order to
create a complete intermational guaruntee foxr the reulization of the humun rinhts
and. freedoms formulated in the Covenunt, When they made these proposals they ..
were fully awure of the necessity, resulting from the very. nature of ‘the human
rights and freedoms, of closer definition of the rules laid down in the Draft
Covenant in such & manner &g to aim at mterna.tional unification of the national
public luw systems. For this reason the meusures of implementution outlined by
the Netherlunds Covernment provided inber alia a body which would act, in ‘purt as
an internutional legislutive body, and it was proposed that the decisions of the
International Court with regurd to legal disputes concerning humen rights: -showld
be binding on all purties ‘bo the COVGIldl'b und. should also a.p;ply to sa__,milar‘ cusSes.

The Netherlends Govermment remuln of the opinion that the completest possible
internutional guarantee for the implementation of human rights und freedoms can
- only be achieved ulong the lines of their proposals of 31 March 1948. - They are,
however, aware that tae internutional uwnification of the nationul systems of public
low necessuly theceto will meet with greut difficulties in view of the vuriety of
nationul legal needse Turthermore, this unification cannot be realized wilthout
. move ez:hensiwe internationul co-operation in regurd to the political, economic
end other interests, which are at present served on & national basis by national
systems of public luw,

On the other hand, they do not overlook the Tact that the greatest possible
sphere of applicetion of the meusures of implementation is essential in order to
achieve the alm of the intermational codification of humen rights and freedoms.,
From all this they conclude that in the long run a gradual develomment of the

-dnternationul safeguurding of human rights will yield better results than immediute
u“btempts ab perfection. The answers given by the Netherlands Government with -
erd to the questionnaire should be seen in the 1ight of the forego:.ng.

T way te pointed out thut the Questimnaire repeatedly uses the words: .
smnutory States". It is assumed that these words stand for "Hirsh Contractmg
Parties®, '

Purt T

1. The Netherlands Government are of opinion that provisions concerning
internutd onal meusures for the implementation of the Covenunt should be included
in the Covenam:.

2. For the time being the Netherlunds Govermment deem it. unadvisuble that
provisions concerning economic «nd sociul matters should be included in the
Covenunt; in cuse this should buppen it would be difficult to adopt different
meusures of implementation with regard to the sections of the Covenunt concerneds

3+ Some provision concerning the implementdtlon should be included in the
Covenant as without such provision the Covenunt would lose much of its inportunce.

[Part IT
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Chapter I
1 This question is ansWwered in the affirmative.

24 In the event the dispute cunnot be settled within a reusonable time elther

by negotiutions or in any other manner to be ugreed upon by the states concerned,
5 State should have the right to refer the dlspute to an ad hoc fact- flnd.lng u.nd
conc:.llator,f body. : , v

3. Wherecus the dispute concerns ’che ulleged non-fulflllment of- obligdtions undexr
‘the Covenunt, the complaint should be rece:wuble, without a.ny limitation, if
~ lodged abuinst any Stute party to the Covenunt.

L, Prior to un examination of the fucts the ad hoc body should consider and
‘decide whether the alleged facts comstitute u non-campliance with the obligations
under the Covenant and whether the canditions ‘mentioned under 2 u.‘oove ha.ve been
fulfilled,

5. This question is answered in the d.ffirnmtive.

‘The Netherlunds Govermment feel that individuals or groups of individuals or
‘non-governmental organizations should for the time being not be givén the right
to put into effect the international muchinery of implementation. They admit that
the complete internationul protection of humun rights and freedams should :
eventuully include this right, but they deem it desiruble that, before this right
is grunted, u certain practice has developed with regard to the limits of
internatlonal sufegunarding cof human rilghts und freedoms.

Part IIT
“Chavpter IIT

The Netherlunds Government recommend that for the time being the possibility
of the- es*bu.a.hlumnent of ad hoc bodies should. suffice.

IT A: 1. The "Punel for Inquirv and Conciliation" GS'bu.bliShed. by General
Asgenmbly resolution 268 {III) D of 28 April 1949, enlarged if necessaxy, migh’b also
gerve as a Panel from which members of the ad _hoc bodies are chosen. -

The questions 2 to 7 inclusive are answered in the affirmutive.
II B: 1 und 2 ure unswered in the affirmative.

Je It does not seem necessary to tle down the ud hoc bBody to a fixed
period. The ad hoc body should muke recommendations to the Statss concerned
with regurd to the question whether the body's report should be published.

L, This guestion is unswered in the uffirmutive.

Chapter IV

The question whether stutes should set up locul agencies of implementution

or not, und if so, how they should set up these ugencies, should be left to each
Stute party tc the Covenunt, '

/Baxt IV
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bart IV
Generaly l. This question is answered in the affirmative.

2. In the event thut u court is empowered to be finul guarantor of
the Covenunt, this should be a special Chumber of the Internstimmal Court of
Justice.

Part V
Generaly l. Thils question 1s answered in the affirmative.

2. This question is answered in the affirmative, 1t being wnderstood

that the submission should tuke pluce in common consent,
Chayter VI

l. The Secrobury-General should have the right to request Informetion from
the Governments parties to the Covenunt in the event an ad hoc bidy so desires and
in accordunce with the procedure laid down by thut dbodye

2+ This question 1s unsered in the affirmutive.
Aele This questlon is ancwered in the affirmubtive,

2. The Netheriands Govermment do not deem it advisable to modify the present
relubtlonship betweon the Eccnomic end Social Council and the Conmission on Human
Rights in the munner suggested by the question.

B.l. The instrument should be open for accession to any non-member State to which
an invibation bas been extended by the Ceneral Assenbly.

2. Allcgutions cof violutions against & Stute non-party to the Covenant should be
deult with in accordunce with the procedure provided if such o State censents
thereto,

Cal. This question is answered in the affirmative,

2. The Netherlunds Government deem 1t desirable that an urticle such as that
rroposed by the representative of Demmurk (vide proposed add. art. in fine)
should be inciuded.

D.l. Reference muy be mude bo the comment on article 25 of the Draft Covenant.
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