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BBenenue

1.  Hacrosmmii qokiaj SBsieTCsS pe3yIbTaTOM COBMECTHOTO HCCIIEI0BAHUS, IIPOBEACHHOTO
[Tpencenarenem PaGodeii rpynmbl Mo Mpou3BOJIBHBIM 3a/iepkaHusIM, CrieninaabHbIM
JOKJIaTYMKOM I10 BOIIPOCY O HE3aBUCUMOCTH CyZEH U aaBokaToB, CriennaibHbIM JOKJIAYNKOM
M0 BOMPOCY O MBITKAX U IPYTUX KECTOKUX, O€CUEIIOBEUHBIX WU YHIKAIOIIUX TOCTOMHCTBO
BUJax oOpamieHus u HakazaHud, CrienuanbHbIM JOKIAAYUKOM IO BOIIPOCY O CBOOOJIE pETUTUN
i yoexxaennii 1 CriennanbHbIM JOKIATYMKOM O MIPaBe Ka)JI0To YeJI0BeKa Ha HAMBBICIIIUI
JOCTH)KAMBINA YPOBEHBb (PU3UUECKOTO U IICHXUYECKOTO 3I0pOBbs (IIpaBe Ha HAUBBICIIHIA

JOCTHXXHMBIN YPOBEHB 37I0POBbBSI WM TIPABE Ha 3/I0POBBE).

2. Dty naTh o0yiagaTenell MaHIaToOB CIICHATLHBIX Tporienyp ¢ saBapst 2002 roma ciensr 3a
MOJIOKEHUEM JIUIL, COJICPIKAIUXCS IO/ CTpaXkeil Ha BOGHHO-MOPCKOM 6a3e CoeMHEeHHBIX
HIrtaroB B ['yantanamo-beii. B ntone 2004 roga oHM NPHHSIIN pEIIEHUE MTPOIOIKUTH
BBITIOJTHEHHE ATOM 3a/1a9l COBMECTHO, TTOCKOJIBKY JIaHHASI CUTYaIUs TTOANaAaeT moa chepy
JEHCTBUS KaXI0TO U3 ITHX MaHAAaTOB. [J1aBHOE BHUMaHUE KaXK/IbIii 00J1aaTeh MaH1aTa
yaeNIeT HOpMaM paBa, 3asBJICHUSIM U PEKOMEHAAIMSIM, UMEIOIIMM OTHOIIIEHHUE K €T0 WIH €€
MaH/JIaTy, KaK OH OIpPEJIEJICH COOTBETCTBYIOIMMHU pe3osonusimu Komuccuu o npaBam
YenoBeka 00 yupexIeHUH COOTBETCTBYIOIIEro Mexanu3ma. OmHako 06yagaTesin MaHJaTOB
CUMTAIOT, 9YTO OHU I (HEKTUBHEE BHITIONHSAT CBOM 00s13aHHOCTH Tiepes] Komuccueit, mpeacraBuB

OJJWH COBMECTHBIN JOoKJ1aa 1o 3TOM TeMe BMECTO MSATH OTACIBHBIX TOKJIaJd0B.

3.  U3yuas maHHYIO CUTyaIuio, OHM HEU3MEHHO 3alPaIINBaIN COEHCTBHE CO CTOPOHBI
Biacreit Coequnennbix LltaToB u 25 ntons 2004 roga HanpaBUIM UM IHCHEMO, @ 3aTEM U
HECKOJIbKO HallOMWHAHWUN, 0OpaTHBIIKUCH K npaBuTeNbcTBY CoeanHeHHbIX LlITaTOB AMepuky ¢
POCKOOH pa3pemuTh UM MOceTHTh | yanTaHamo-bell a1 Toro, 9T00BI HEMOCPEACTBEHHO HA
MecTe TOTYYUTh HHPOPMALIMIO OT CAMUX 3aKJIIOUEHHBIX. B cBoeM nmuchme oT 28 oKTa0ps
2005 rona npasutensctBo CoeauHeHHBIX 11ITaTOB HanmpaBMIIO MPUTTIAICHUE TPEM U3 MIATH
oOnajareseil MaHIaTOB "TIOCETUThH B TEYCHHUE OJTHOTO JIHS OOBEKT CONEPIKAHMS O] CTpakeit
MHHHUCTEpCTBA 000poHsI [['yanTanamo-beit]". DTuM npuriamieHueM npeaycMaTpuBaioch, 9YTo
" TaHHOE TIOCeIIeHNE He OYIET CBSI3aHO ¢ MHIAMBUIYAIBHBIMU OeceaMyl HITH TIOCEIICHHEM
cozepkanxcs moj crpaxeir”. B cBoem orBere nmpaButenscTBy oT 31 okTs1i0pst 2005 roga
o0aaTenay MaHAaTOB MIPUHSIIN 3TO MPUTJIAIIEHUE, COTJIACUBIINCEH, B YaCTHOCTH, C KOPOTKUM
CPOKOM TOCEIICHHUS U C TEM, YTO TOJILKO TPEM U3 HUX OBUT pa3pelleH JAOCTYI Ha 6a3y, u
uHpOopMHUpOoBaH npaBuTeNbcTBO CoearHeHHBIX LIITaTOB O TOM, YUTO 3TO MOCEIIEHNE COCTOUTCS
6 nexabpst 2005 rona. OgHAKO OHU HE COTIIACHIIMCH C OTKA30M Ha MPOBEJCHHE
WH/IMBUYAJIbHBIX O€ce/l ¢ 3aKITF0YEHHBIMH, TOCKOIBKY 3TO MPOTUBOPEUHIIO OBl KPYTY BECHHS
MHCCHH TIO YCTAaHOBJICHHUIO ()aKTOB, OCYIIECTBIIIEMBIX B COOTBETCTBUHU C PEKUMOM
CHeHMATbHBIX TPOLEYp, U TOAPHIBAIIO OBI 1IEJTh MPOBEJACHNUS 00BEKTHBHOMN U CIIPaBEIITUBON
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OLICHKH TIOJIOXKEHUS JIUIL, COJIEpIKAIIUXCcs o1 crpakedt B ['yantanamo-beli. Buny otcyrcTBus
3aBEpPEHHI CO CTOPOHBI IIPABUTEIHCTBA B TOM, UTO MTPH TAKOM MOCEHICHUHU OyIeT COOIIO/IEH 3TOT
KpyT BeneHwus, oomanarenu MmanaaToB 18 Hosops 2005 roga npuHsuM penieHue OTMEHHUTD 3TY
TIOC3/IKY.

4.  Ilo3Tomy HacTOAILIMH 10KJIa] OCHOBAH HA OTBETaX NMPABUTEIHCTBA HA BOIIPOCHUK 00
YCHOBHUSX COJEPAKAHUS MO CTPAXKeW 3aKIt0UeHHbIX B [ 'yanTaHamo-bel, npeacraBieHHbII
oOrajaTensiMi MaH/IaTOB, Ha Oecenax, MPOBEIEHHBIX 00a1aTeN MU MaHIATOB C OBIBIIIMMU
3aKJIFOUYEHHBIMH, KOTOPBIE B HACTOAILEE BpEMs IIPOKUBAIOT WIIA COAEPIKATCS MO CTPaXKeH BO
®panuun, Mcnanun nu CoennHEHHOM KOpOJIeBCTBel, Y Ha OTBETaX aJIBOKAaTOB, JIEHCTBYIOIUX B
MHTEpecax HEKOTOPBIX Y3HHUKOB | 'yaHTaHaMO-bel, Ha BOIPOCHUKH, IPEICTaBICHHbIE
oOmanarensimu MaHaaTtoB. OH TakKe OCHOBAH Ha UMEOIIEics myOrnuHol HHPOpMaIuH, B TOM
YHCIIe IOKJIAIaX, TOATOTOBICHHBIX HEMPaBUTEILCTBeHHbIME opranm3anusmu (HI10), na
UHPOPMALINH, COIEPIKAIIEHCS B paCCEKPEUEHHBIX OQUIMATBHBIX JOKyMeHTaX CoenHEeHHBIX
ITaToB, 1 cOOOLIEHUAX CPENCTB MaccoBOi nH(popMaru. B noxmane mogHumaercs ps
BaYXHBIX U CJIOKHBIX BOIIPOCOB MEXIYHApOIHOIO IIpaBa B 00JIacTH MpaB yesloBeka. BBuay Toro,
yto nocenieHune ['yanranamo-beil He COCTOSIOCH, M BBUY OTpaHUYEHUI Ha 00beM
JIOKYMEHTAIMN HACTOSIUHI JTOKJIA] CIEIyeT pacCMAaTpUBaTh B KAUYECTBE IIPEABAPUTEIIBLHOTO
MCCJIEIOBAHMSI 110 BOIIPOCY O MEXAYHApOJHOM IIPaBe B 00JACTH MpaB YeJIOBEKAa IPUMEHUTEIBHO
K JIMLIaM, COJIepKaIIuMcs o1 cTpaxkeil B ['yantanamo-beii. B cooTBeTcTBUU ¢ 0OBIYHOM
NPaKTUKOM MPOeKT 3Toro nokiana 16 ssaeaps 2006 roga ObLT HaNpaBJIeH MPABUTENBCTBY
Coenunennbix lItaroB. B cBoem orBete oT 31 ssuBaps 2006 roma mpaBUTETHCTBO MPOCHIIO
IPWIOKUTD €r0 OTBET K OKOHYATEIILHOMY BapHaHTY JIokaaa (cM. npuioxkenue). C ydeTom
otBeTa npasuTenbcTBa oT 31 staBapst 2006 roja B mpoeKT 0KIaga OblI BHECEH Psii M3MEHEHH.

5.  CornacHo uH(popMaIuu, MpeaocTaBlIeHHON npaBuTeabcTBOM Coenunennbix llTaToB, Ha
21 oxTs0ps 2005 roga Ha 6a3e I'yantanamo-beit Haxoaumuch npuMepao 520 3a1epikaHHBIX.

Co BpeMeHHU co3/1aHus [IEHTpa coaep kanus nmof crpaxeii B ssuBape 2002 roga u o 26 ceHTs0ps
2005 roma u3 I'yantanamo ObLTH iepeBeicHbl 264 YelioBeka, n3 KOTOPBIX 68 "enoBek Obun
nepeansl JpYruM IpaBUTEIbCTBAM, BKIIOYas npaBuTensCcTBa Ilakucrana, Pocecniickoin
®enepanun, Mapokko, Coeaunennoro Koponescrsa, @panuuu u CaynoBckoit ApaBuu.

Ha 21 oxTs16ps 2005 roga npesunent by Ha3zBan 17 3aaepikaHHBIX, KOTOPBIE MOTYT OBITh
npeaHbl Cyly BOGHHON KoMuccuu. Tpoe u3 Hux ObUTH ¢ TeX nop nepenansl CoeqMHEHHBIMA
ITaramu cTpaHaM UX IPOMCXOXKACHUS, TJIe OHU ObUTM 0cBOOOKIECHBI. 110 COCTOSHUIO Ha KOHEII
nekabps 2005 rosa, Ha pacCMOTPEHHE BOCHHOW KOMUCCHH OBLIO IMEPEIaHo B OOIICH CI0XKHOCTH
JICBSITH JIe71°.
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|. TIPABOBBIE ITIPUHILUIIBI
A. IlpaBa 4ejiOBeKa U KOHTPTEPPOPUCTHYECKUE MEPBI

6. Ilocne nananenunii Ha Coenunennslie LlItaTel AMepuku, coBepiieHHbIX 11 ceHTa0ps
2001 rona, Coer besonacuoctu npunsit pesosntoiuio 1373 (2001), Tpebyroiyto oT Bcex
rOCyJapCTB MPUHUMATH IMPOKUHN UANa30H 3aKOHOAATEIbHBIX, IPOLIECCYAIbHBIX,
HKOHOMHYECKUX U MHBIX MEp JUISl MPEyNPEeKICHNS, 3aNPEIICHNsT M KpUMUHATN3AIHH
TEPPOPUCTUIECCKUX aKTOB. B mpeamOyIie pe30ronun MoATBepKIaeTCs "He00X0IMMOCTh
OOpOTHCSI BCEMU CPEACTBAMHU, B COOTBETCTBUU ¢ Y cTaBoM Opranuzanuu O0beIuHEHHBIX
Hanwii, ¢ yrpo3aMu ajist MeXIyHapOIHOTO MUpa M 0€30MacHOCTH, CO3/1aBaeMBbIMU

TEPPOPUCTUUECKUMU aKTaMH' .

7. B nocnenyromux pezomonusx Coser be3onacHocTH, paBHO Kak 1 ['eHepanbHas
AccamOries, mpu3HaBasi BayKHOE 3Ha4eHHE OOPHOBI C TEPPOPU3MOM, B TO JKE BpEMsI IPU3BIBAITN
BCE rocy1apcTBa 00ECIIeunBaTh, 'YTOOBI JIIOOBIE MEPHI, TPUHUMAEMBIE B IIEISIX OOPHOBI ¢
TEPPOPU3MOM, COOTBETCTBOBAIIM BCEM MX 0053aTEILCTBAM 110 MEXIYHAPOAHOMY npaBy"g. JtoT
OCHOBOITOJIATAIOIIHIA MTPUHITUI OB MOATBEPKACH | eHepanbHbIM cereTapeM4, BepxoBHbIM
KOMHCCApOM T10 IpaBaM deoBeKa” 1 KoMiccHeii o mpaBaM 4esioBeKa, KOTOPbIE PH3BAITH
oOyazareneil MaHaTOB BCEX COOTBETCTBYIOLIUX CIIEHUATBHBIX POLIETYP U MEXaHU3MOB
Komuccun, a takke norosopssie opranbl Opranusanuu O0beanHeHHbIX Hanuil mo npasam
YeNoBeKa pacCMaTpUBaTh C COONIOIEHUEM UX COOTBETCTBYIOIIMX MAaH/IaTOB BOIPOCHI 3aIIUTHI
IPaB YeJI0BEKA K OCHOBHBIX CBOOOJ] B YCIOBHSIX GOPBOBI ¢ TeppopH3Mom®.

B. Mexaynapoano-npaBosble od0si3aTeabcTBa Coennnennbix llITatoB AMepukn

8.  Coenunennsie LlITaThl ABISIOTCS YYaCTHHUKOM psAJa TOTOBOPOB 110 TIPaBaM YEJIOBEKa,
HMMEIOIIMX OTHOIIEHUE K MOJIOKEHHIO JULL, coaepxkammxcs B ['yantanamo-belt, u mpexae Bcero
MekayHapoIHOTO TIaKTa O TPAXKIAHCKHUX U monuTrdeckux npasax (MIITTIIT), KonBenuu
NPOTHB IMBITOK M JPYTUX KECTOKUX, 0ECUETOBEYHBIX MIIM YHU)KAIOIUX JOCTOMHCTBO BHIOB
oOparienus u Hakazanus (KoHBEHIIMS MPOTHB MBITOK) U MeXIyHapOTHON KOHBEHIIUH O
JIMKBHAAIMHN BceX GopM pacoBoii auckpumusammn (MKJIOP/T)’. 5 oxsi6ps 1977 rona
Coenunennsle LltaTel moanucanu MexayHapoJHBINH TaKT 00 SKOHOMHYECKHUX, COLTUATTBHBIX U
KyabTypHBIX ipaBax (MITDCKII), kotopslit oHu noka He paTuduimpoBanu. Hekotopelie u3
TIOJIOKEHHUI ITHUX IOTOBOPOB OTPAXKAIOT HOPMBI OOBIYHOTO MEXKAYHapoIHOTO TipaBa. bonee
TOT0, 3alPELICHUE MBITOK MOJIB3YETCsl CTATYCOM JUS COgens.

9. Coenunennsbie 1lITaTel Takke SBISIOTCS y4aCTHUKOM HECKOJBKUX JIOTOBOPOB B 00J1aCTH
MEKIYHapOAHOTO TYMaHUTAPHOTO IIPaBa, UMEIOIINX OTHOIIEHUE K CUTyalluu B | 'yaHTaHamo-
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beit, npexxze Bcero XKeHeBckoli KOHBEHIIMU 00 0OpaIlleHHH ¢ BOCHHOIUICHHBIMHE (TPEThs
Kousentus) u JKeHeBCKON KOHBEHIIMH O 3aIMTE MPAKJAHCKOTO HACEICHHSI BO BPEMs BOHHBI
(uerBepras Konsennus) ot 12 aBrycra 1949 roma, MHOTHE IOJIOKEHUS KOTOPBIX
paccMaTpUBAIOTCS KaK OTPa)KAIOIUE HOPMBI OOBIYHOTO MEKIYHAPOTHOTO MpaBa. XOTs
Coenunennsle 1lITaTel He ABIAIOTCA y4aCTHUKOM JlOMOIHUTENBHBIX TpOTOKOJIOB | 1 I,
HEKOTOPBIE U3 UX MOJIOKEHHUH - B YACTHOCTH CTaThsl /5 JIONOJHUTEIBHOTO MpoTOKoda | -
cunTaroTcs npuMeHuMbIMU K CoerHeHHBIM LlITatam, MOCKOIbKY IPU3HAHO, YTO STUMH
TOJIOKCHAAMH IEKIAPHPYIOTCS HOPMBI MEKIYHAPOIHOTO 0OGBITHOTO MpaBa’.

C. Oobem oosa3aTeabcrB Coeaunenunix HITaTroB B cOOTBEeTCTBUM
€ MEeKIYHAPOAHBIM MPAaBOM B 00J1aCTH MPAB YeJI0BEKA

10. B cootBerctBuu co crarseii 2 MIITTII "kaxknoe yuacTByromee B HacTosmiem [lakre
roCyJapcTBO 00s3yeTcs yBaKkaTh U 00€CIIeUnBaTh BCEM HAXOJAIINUMCS B IIPENENax ero
TEPPUTOPHH | TIOJ] €r0 FOPUCIUKIIMEH hiaM rnpasa, npusHaBaembie B [MIITTIII] Ge3 kakoro Obr
TO HU OBIJIO pa3iMyus, Kak TO B OTHOLIEHUH pachl, IIBETa KOXKH, 11014, A3bIKA, PEITUTHH,
MOJUTUYECKHUX MM HHBIX YOSKICHUH, HAIMOHAIBHOTO MITH COIIMATIBHOTO MPOUCXOXKICHHS,

HMYIICCTBCHHOT'O IMOJIOKCHUA, POXKIACHUA NI UHOT'O o0cTOsITEeILCTBA" .

11. Xot4 B cTaTbe 2 TOBOPUTCS O JHUIIAX, HAXOSAIIUXCS "B IpeesaX TepPUTOPUN
[rocymapcTBa-ydacTHuKa] U O ero ropucaukipen”, Komurer mo npaBam ueioBeka, KOTOPBIi
OCYILIECTBIISIET MOHUTOPUHT coOitoieHus [1akra, pa3pacHU, 4YTO "'TOCYAapCTBO-YYaCTHUK
00513aHO yBa)KaTh U 00ECTIEUYMBAThH JTIOOOMY JIMITY, HAXOIAIIEMYCS B TIpeiesiaX KOMIIETEHIH
win YPPEKTHBHOTO KOHTPOJIS ATOTO TOCyIapCcTBa-y4acTHUKA, IpaBa, Mpu3HaBaembie B [1akre,
JIaXKe €CJIM JIMLO0 HE HAXOAUTCS HA TEPPUTOPUH FOCYI[apCTBa-yT-IaCTHI/IKa"g. AHaJIOrM4YHBIM
obpazom Mexaynapoansiii Cyl B CBOeM KOHCYJITaTUBHOM 3aKJIt0ueHuu o Ilpasoguix
NOCIEOCMBUSAX CIPOUMENbCMBA CMEHbL HA OKKYNUPOBAHHO NAIECIMUHCKOT meppumopui’™
IPU3HAJI, YTO FOPUCIUKIINS FOCYIapCTB SIBIISIETCS MPEXK]IE BCETO TEPPUTOPHATIBHOM, HO MPHILIET
K BbIBOZY, uTO []akT MpMMeHUM B OTHOLIEHUH " IEMCTBUM, COBEpIIAEMBIX TOCYAAPCTBOM IIPU
OCYIIECTBIICHIH CBOEH IOPUCIUKIIUH 32 MTPEIeIaMi CBOEH COOCTBEHHOM Teppmopnn"ll.
CrnenoBarenbHO, 0cO0BIH cTaTyc ['yanTanamo-beii mo MexIyHapOaHOMY COTJIAIIEHUIO 00
apenjie mexxy CoenqunenHsiMu Llltatamu u Ky0oii u coriacHo HallMOHAIbHOMY
3akoHoaTenbcTBY CoenuHenHbIx lITatoB He orpanuunBaeT 06s3aTenbcTB CoeTMHEHHBIX
[IITaTOB B COOTBETCTBUU C MEXIYHAPOIHBIM IIPAaBOM B 00JIACTH IPAB YEJIOBEKA 10 OTHOLIEHUIO
K JIUIaM, COJIep KaIuMcs TaM o ctpakeid. [loatomy oOsi3atenpcTBa CoenuneHHbIX [1ITaToB B
COOTBETCTBUU C HOPMAaMH MEXAYHApOIHOIO IIpaBa B 00JIaCTH IpaB YeJIOBEKA
pacnpoCTPaHsIOTCS Ha JIUL, COAEpKAIMXCS oA cTpaxkell B [ 'yantanamo-bei.
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D. OrpanuyeHus ¥ OTCTYIJIEHUS

12. B MIII'THI u npyrux MexayHapOJHBIX JTOTOBOpax Mo MpaBaM YeJIOBEKa IPEeTyCMOTPEHBI
KOHKPETHBIE TI0JI0KEHUS, I03BOJISAIONINE TOCYAAPCTBAM CYXaTh U OTPaHUYUBATH HEKOTOPHIE
IpelyCMOTPEHHBIE UMM IpaBa WK B KpaliHE UCKIIIOUUTENIbHBIX 00CTOSATENBCTBAX OTCTYIATh OT
0053aTeNbCTB MO UX COOJI0/IEHUI0. BO3MOXKHOCTh OTCTYIUIEHUH ITPElyCMOTPEHA Ha Cllydai
KOHKPETHBIX 00CTOATENBCTB, KOTOPBIE YIPOKaIOT kn3HM Hatmu. B mynkrte 1 ctareu 4 MIITTITT
U3JIaraeTcs psii NPOLEAYPHBIX U OCHOBHBIX FapaHTUI B OTHOLLIEHUU MEp, IPUHUMAEMBIX B
HOPSI/IKE OTCTYIJICHUS OT 0053aTENbCTB. TOCYIaPCTBO JTOJHKHO O(QUITHATIEHO OOBSIBUTD O
HAJIMYUU YPE3BBIYAMHOTO MOJIO0KEHUS; MEphI, IPUHUMAEMBIE B MTOPSIIKE OTCTYIUIEHUSI OT
00513aTeNbCTB, TOJHKHBI OTPAHUYMBATHCS JIUIIH TAKUMH MEPaMHU, KOTOPbIE TPEOYIOTCS B CHITY
OCTPOTHI TIOJIOKEHHUS; OHU HE JOJDKHBI OBITh HECOBMECTUMBIMHU C IPYTHMHU MEKYHAPOIHBIMU
00s13aTeNIbCTBAMH ITOCYIapPCTBA; W OHU HE JIOJKHBI OBITh TUCKPUMUHAIIIOHHBIMU 110 CBOEMY

XapakTepy.

13. Mepsl, npUHUMaeMbIe B OTCTYIJICHHE OT 0053aTEeNIbCTB, ABISIOTCS UCKITIOYUTEIbHBIMHA U
BpeMeHHBIMU: "B coorBercTBUM ¢ [TakTOM axe B epro1 BOOPYKEHHOTO KOH(IJINKTA
NPUHSATHE MEP B OTCTYIUIEHHE OT 00s13aTeNbCTB 10 [1akTy J0mycKaeTcst TONBKO B TOM cliy4yae U B
TOM CTETCHH, B KAKOH CIIOKHMBIIASCS CHTYAIS IPEACTABIISET YIPO3y JUTS KU3HH Harwu" 2,
Mepsl, TpUHATHIE B OTCTYIUICHHE OT 0053aTENbCTB, TOJHKHBI OBITH Cpa3y e OTMEHEHBI, KaK
TOJILKO YPE3BBIYaliHBIE OOCTOSTENLCTBA YCTPAHSIOTCS WIIM BOOPY)KEHHBIH KOH(IUKT
npekpamaercs. OcoOeHHO BaXKHO MOAYEPKHYTH, YTO MEPHI B OTCTYIUICHHE OT 0053aTEIbCTB
JIOJIKHBI IPUHUMATBCS ' TOJIBKO B TAKOM CTENEHH, B KaKOM 3TO TpeOyeTcsl" BBUAY OCTPOTHI
Ype3BBIYAITHOTO MOJIOKEHUSI. JTO TpeOOBAaHUE COPA3MEPHOCTH MPEATNOIAraeT, YTO OTCTYIUICHUS
ABJISIIOTCS HEONPABJAHHBIMU, KOTJIa TOM 7K€ LN MOKHO JOCTUTHYTh C IIOMOIIBIO MEHEE
xecTknx cpencts . TTocme coGbrtuit 11 centsops 2001 roma Coenunenbie IlTaTs He
YBEJIOMMJIM O KaKuX OBl TO HM OBUIO O(UIIMATBHBIX OTCTYIJICHUAX OT 00s13aTenbeTB 1o [akTy,
KaK 3TO IMPEAYCMOTPEHO MyHKTOM 3 ctaThi 4 [lakTa, Hiu OT 00s13aTeILCTB MO JTF0O00MY IpYyroMy
MEXyHapOAHOMY JI0OTOBOPY IO IIPaBaM YE€JI0BEKA.

14. He Bce mpaBa JIOMyCKAIOT BO3MOXKHOCTh OTCTYIUICHHUS, TAKE BO BPEMSI YPE3BBIYAHOTO
TIOJIOKEHHSI WIIK BOOPY)KEHHOTO KOH(JIMKTA, KOT/Ia )KU3Hb HAIIMU HAXOAUTCS TOJ] YTPO3OH.

B nynkre 2 crateu 4 [lakTta 3aKperieHbl paBa, KOTOPBIE HE MOTYT SIBJISATHCS MIPEAMETOM
orctymieHus. K HUM OTHOCSITCS: MPaBo Ha KU3Hb (cTaThs 6), 3amperieHue mbITOK UK
’KECTOKOT0, 0ECUETIOBEYHOT0 TN YHIKAFOLIETO IOCTOMHCTBO OOpAICHNS NI HaKa3aHUsI
(ctates 7), mpu3HaHUE MPAaBOCYOBEKTHOCTH JTF00O0T0 uenoBeka (ctarbs 16) u cBoOo1a MBICIH,
coBectu u penurun (ctarbs 18). Xors crates 9 [NakTa, 3akpernuisionias npaBo Ha CBOOOTy U
COOTBETCTBYIOIIHE TPOLIECCYaIbHbIC TAPAHTHH ITOTO NpaBa, U cTaths 14 o mpase Ha
CIIpaBe/UINBOE Cye0HOe Pa30NPaTEeNbCTBO HE OTHECEHBI K HE JOITYCKAIOIIUM OTCTYIUICHHI
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npaBaM, IepPEeYNCIeHHBIM B cTaThe 4, KoMHTET 10 mpaBam 4elloBeKa B 3aMEYaHUSAX OOIIETO
nopsaka Ne 29 (2001) oTMeTHII, YTO MPOLECCYalTbHbBIE TapaHTHH HE MOTYT HU IPH KaKUX
00CTOSATENLCTBAX OBITH MIPEIMETOM MEp, TPUHUMACMBIX C IIEIbI0 OOOWTH 3alUTY, HE
JIOMYCKAIOIIUX OTCTYIUICHU TipaB. TakuMm 00pa3oM, OCHOBHBIE JIeMeHTHI ctarteit O u 14 Takue,
kak habeas corpus, npe3ymiius HeBUHOBHOCTH M MUHUMAJIbHBIC TIpaBa Ha CIPABEIIUBOC
cyneOHoe pa30upaTenbCcTBO, JOIKHBI TOTHOCTHIO COOIIOAATHCS 1aXKe BO BPEMSI YpE3BBIYAHOTO

HOJIO)KGHI/ISI14

E. B3auMoa0n0JIHSIEMOCTD HOPM MCKAYHAPOAHOTO T'YMAaHUTAPHOI0
npaBsa 1 1paBa B odJacTu nmpasB 49€J10B€Ka

15. Hopwmbl MeXIyHAPOAHOTO TYMAaHUTAPHOTO TIPaBa U MEXKTYHAPOIHOTO TpaBa B 00JIacTH
IPaB YeJIOBEKa HE UCKITIOYAIOT IPYT PYTa, a SBIISIOTCS B3aUMOIOTIOTHIIONMME. Kak 0TMe4eHO
Komuterom 1o mpaBaM dejioBeka B 3ameuaHusx obiero mopsiaka Ne 31 (2004 ron):

"mostoxxenust [1akTa MPUMEHSIFOTCS TAK)KE U B CUTYAIUSAX BOOPYKCHHOTO KOH(JIMKTA, K
KOTOPBIM MTPUMEHUMBI HOPMBI MEXTYHAPOJIHOTO TyMaHUTapHOr O npasa. Jlaxke ecnu B
OTHOIICHUH HEKOTOPBIX MPEyCMOTPEHHBIX [IakTOM mpaB MOKET OBITH YMECTHO
npuMeHeHue 00Jjiee KOHKPETHBIX HOPM MEXIYHAPOJIHOT0 T'YMAaHUTAPHOTO MpaBa st
1eJIel TOJIKOBAHUS TIPaB, 3aKPEIUICHHBIX B [1akTe, 3TH IBE MpaBOBBIE CHEPHI SBISIFOTCS
B3aUMO/IOTIOJTHSIONIMMU, @ HE UCKITIOYAIOIIUMHU JIPYT Apyra”.

16. B cBoeM KOHCYJIBTaTHBHOM 3aKJIIOUEHUN OTHOCUTEILHO 3AKOHHOCMU Y2PO3bl A0EPHbIM
opyarcuem unu e2o npumenenuss Mexaynapoansiit Cyz co Bcel sICHOCTBIO TIOATBEPIHII
npumennmocts MIITTIIT B meproa BoopyxkeHHbIX KOHPIUKTOB. Cya OTMETHII, YTO "TIpaBo HE
OBITH MPOM3BOJIBHO JIUIIEHHBIM JKU3HU TIPUMEHSETCS M B IEPUO]T BOCHHBIX JieiicTBuid. Tem He
MEHee TOHSATHE MTPOU3BOJIEHOTO JIMIIEHHS KU3HH B TAKOM CITydae ONpeAemsieTcss IPUMEHUMBIM
lex specialis, a IMEHHO PaBOM, IPHMEHIMBIM B IEPHOJ] BOOPYXKeHHOro KoHpmukTa" >, Cyx
HOATBEPIUII 3TO CBOE MHEHHE B KOHCYJIBTATUBHOM 3aKIIIOUEHUH O [Ipagoguix nocieocmeusx
CMpoumenbcmea cmeHsvl Ha OKKYNUPOSAHHOU NANECMUHCKOU meppumopuy. "3aliuTa,
oOecrieurBaeMasi KOHBEHIIMSIMHU 110 TIpaBaM 4YeJIOBeKa, He MPEKPaIaeTcsi BO BpeMs
BOOPY)KEHHOT'O KOH(IJIMKTA, 32 UCKIIOYEHHUEM TOTO, YTO BBITEKAET U3 MOJIOKEHUN 00
OTCTYIUICHHH TAKOTO POJIA, KOTOPOE COAEPIKHTCS B cTaThe 4 [MITITII] ",
(1. MMPOU3BOJIBHOE 3AJIEP’)KAHUE U HE3ABUCHUMOCTD
CYJIEW U AIBOKATOB

17. llpencenarens Paboueii rpynmsl 1O MPOU3BOJIBHBIM 3aIICp)KaHI/I$IM17 n CrienuanbHbIN
JOKJIa UK TI0 BOIPOCY O HE3aBHCUMOCTH CyAEH U aJIBOKaTOB INIyOOKO 00E€CIIOKOEHBI IPAaBOBBIM
pexumoM, npuMeHsieMbIM CoennHeHHbIMU LlITaTamu K cofepkammmMes Moj CTpakel B LIEHTpe
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coaepkaHus 1noJ crpaxei B ['yantanamo-beit. [lo ux MHEHUIO, MPaBOBON PEXKUM,
IPUMEHSAEMBIN K 3TUM 3aKJIF0YEHHBIM, CEPbE3HO MOAPBIBACT MPUHIIMII BEPXOBEHCTBA IIPAaBa U
YIIEMJISET PsAZi OCHOBOIIOJIATAIOUINX YHUBEPCAIbHO IPU3HAHHBIX IIPaB YEJI0BEKA, KOTOPHIE
COCTaBJIAIOT CaMy CYTh JIeMOKpaTHueckux oOuiectB. K HUM OTHOCATCS NMpaBo ocrapuBaTh B
cyze 3akoHHOCTh 3anepxkanust (MIITTIT, nyHkT 4 cTtathu 9) U MpaBo Ha CIIPABEATHBOC
pa3dMpaTenbCTBO Jefia KOMIIETCHTHBIM, HE3aBUCUMBIM U OecripuctpacTHbiM cyaom (MITTTIII,
craths 14); 3Tu mpaBa 3allUIIAI0T KaXXI0T0 YeI0BeKa OT IPOU3BOJILHOTO 3a/IepKaHUs U
HECIPaBEUIMBOIO HaKa3aHUs U TapaHTUPYIOT IPE3yMIILIMI0 HEBUHOBHOCTH.

18. IIpaBoBoif pexxuM, BBEJICHHBIN B OTHOIIEHUH COJIEPKAIINXCS MO CTpakel B ['yaHTaHamo,
perynupyercs BOEHHBIM ITPUKA30M, KacarolMMCsl 3a/iep>KaHus, oOpallleHus U cyaa
IPUMEHHUTEIBHO K HEKOTOPBIM KaTeropusiIM HErpaXk/iaH B BOITHE MPOTUB TEppoOpU3Ma, OT

13 Host6pst 2001 roza™® (;anee nMenyembIM Kax "BoeHHBIH nTprkas”). OH MO3BOIISET
3aJIepKUBATh MOJI03PEBAEMBIX HAa HEOTPAHUYCHHBIN CPOK 0€3 MpeIbsIBICHUS OOBUHEHUS HITH
cyaeOHOro pa3oupaTenbCTBa, TM00 MepeaaBaTh UX JAela Ha pacCCMOTPEHHE BOEGHHON KOMHCCHUH.
B HacrosmmeM pazjene aHaIu3UpyOTCs IPABOBbIE OCHOBAHMS IS 3aJ€PKAHUS U CPEJICTBA
IIPABOBOM 3aIUTHI, KOTOPBIMU MOT'YT BOCIOJIb30BaThCs 3aA€pKAHHbIE 1JIs1 OCIIapUBaHUS
3aKOHHOCTH 3aJiepKaHMsl, C TOUKU 3PEHUS IBYX BBILIEYOMSIHYTHIX MAaHAATOB. 3aTEM B HEM
AHAIN3UPYETCS, YIOBIETBOPSIOT JIM 3TH BOEHHbIE KOMUCCUU MUHUMAJIbHBIM TPEOOBaHUSAM
MEKIYHAPOAHOTO IIpaBa OTHOCUTENIBHO CIIPAaBEATIMBOTO CyJe0HOr0 pa3dnupaTenbCTBa U
HE3aBHCHMOCTH CY/I0B, B HaCTHOCTHU IpeaycMoTpeHHbIM B cTatbe 14 MIII'TIIT u B OcHOBHBIX
NPUHIUITAX,, KACAIOUINXCS HE3aBUCUMOCTH CY/I€OHBIX OpraHoB, U OCHOBHBIX MTPUHIIUIIOB
Opraamzanun O0bennHeHHBIX Harwmii, Kacaromuxcst poJid I0PHCTOB.

A. Jlumenue cBoOoabI B 'yantanamo-beii

19. OcHoBHo# n0BOJ NpaBuTenbcTBa CoennHeHHBIX 11ITaTOB, KacatOIIMIACS JINIIICHUS
CBOOO/IBI JINII, COACPIKAIITUXCS IO cTpakel B [ 'yanTaHamo-belt, 3akirogaeTcst B TOM, 4TO
"3aKoHbI BOWHBI paspemaroT CoequneHHbIM [lITataMm - 1 10001 apyroi cTpaHe, BeAymen
00eBBIC NEHCTBHUS, - 33JICPKUBATH BPAKECKHX KOMOATaHTOB 0€3 MPEeAbsIBICHUS OOBUHEHUIN WITH
obecrieueHus TOCTYIa K yCIyraM aJBoKara Ha MPOTSKEHUH BCEX BOCHHBIX JICHCTBUM.
3anepxaHue SBISCTCS HE aKTOM HaKa3aHUsl, a HEOOXOIMMOCTBIO 10 COOOpaKEHUSIM
0€30MacHOCTH ¥ BOCHHOW HEOOXOIUMOCTBI0. OHO CITY)KHT LN HeJOMYIIEHUS TOTO, YTOOBI
KOMOATaHThI MOTJIM M TaJIbIIIE BECTH BOOPYKEHHYIO O00ph0Y MpoTHB CoequHEHHBIX IlItatos"™.
Xots [Ipeacenarens Paboueii rpynmel u CrienuaibHBIA JOKIQTUYHMK HE XOTAT TOJIb30BaThCS
TEPMHUHOM "'Bpa)KeCKHI KOMOATaHT", OHU PA3ACISIOT Ty MO3HIINIO, YTO JIF000E JTUIIO,
COBEPIIMBIIECE BPAKECKUH aKT B YCIOBHAX MEXKIYHAPOIHOTO BOOPYKEHHOTO KOH(MIIUKTA U
3axBaueHHOE OJJHON M3 CTOpOH KoH(MKTa (B qanHOM ciaydae Coenunernbivu [lltaTamn),
MOJKET 3aJeP’KUBAThCS HA MPOTSHKEHUH BCEX BOSHHBIX JICUCTBHM, €CITH TaKOE 3aJIep KaHre

CIIY)XXHUT LECJIU HCOOIIYIICHUA TOTO, YTOOBI KOMOATaHTEI MOTJIU U JAaJIbIIC BECTU BOOPYIKCHHYIO
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60pb0y npotuB Coequnenubix [ItatoB. ITo cyiiecTBY 3TOT MPUHITKIT SIBJISETCS BOILUTOMICHAEM
OCHOBOITOJIATAIOMIETO PA3INYHsI MEXKITY 3aKOHAMH BOMHBI U MPABO3AIMTHBIM IPABOM B TOM, YTO
KacaeTcst JINIICHHsI CBOOO/IBI. B yCIIOBHUSIX BOOPYKEHHBIX KOH(PIIHMKTOB, KOTOPBIE PETYIHPYIOTCS
HOPMaMH MEKTYHAPOJHOTO TYMaHHTAPHOTO MMPaBa, 3Ta HOpMa Mpe/ICTaBiseT coboit Hopmy lex
specialis, ABISIONIYIOCs OCHOBAHUEM IS JIUIICHUSI CBOOOIBI, YTO B IPOTHBHOM CITy4ae B
COOTBETCTBHUH C MOJIOKEHHUSMHU TpaBa B 00JIACTH MTPAB YEIOBEKa, KAK OHU 3aKPETUICHBI B

crarbe 9 MIIT'TII, siBsteTcst HapylIeHHeM TpaBa Ha JMYHYIO CBOOOY.

20. Coenunennsie llITaTel 000CHOBBIBAIOT OECCPOUHOE 3aIEPIKAHME JIFOICH, HAXOASIINXCS B
['yanTanamo-beii, 1 0Tka3 UM B IpaBe oclapuBaTh 3aKOHHOCTD JIMILIEHUS] CBOOO/IBI TEM, UTO
OTHOCAT UX K KaTerOpuH "BpakeCKMX KomOaTaHToB". B cuity mpuunH, Ha KOTOPBIX
[Ipencenarens Paboueitl rpynnel u CriennaabHbIA JOKJIAIUUK OCTAHOBSTCS OoJiee MoApOoOHO,
HACKOJIBKO 3TO TIO3BOJISIET OTPaHUYEHHBIN 00beM HACTOSAIIETO JJOKJIAa, IPOI0IDKAIoIIeecs
cojepxanue noj crpaxeit B ['yantanamo-beli uit, 3aep>kaHHBIX B KAU€CTBE ''BPaKECKUX
KOMOATaHTORB", Ha JIeJie MPEJICTABIISIET COOOM MPOU3BOJILHOE JIUIIICHUE TTPaBa HA JTMYHYIO
cBoOOY.

21. TlockonbKy 3ajepkaHue "'0e3 mpeabsBIeHUS 0OBUHEHHA WM 00ECTIeYeHUS JOCTYIa K
ycllyraM aJiBoKaTa Ha IPOTSKEHUHN BCEX BOCHHBIX JEHCTBUI CBOAUTCA K PaJAUKAIbHOMY
OTCTYIUIEHUIO OT CJIOKMBLIMXCS IPUHIIMIIOB IIpaBa B 00JACTH MPaB YEJIO0BEKA, UCKITFOUUTEIBHO
BaYXHO ITPOBOJUTH PA3INuKe MEXY 3a/1€pKaHHBIMU, B3ATbIMU B IJIeH CoelMHEHHBIMU
ITaramu B X0/1€ BOOPYKEHHOTO KOH(IUKTA, U TEMH, KTO OBLI 3a7iepKaH B YCIOBUSX, KOTOPbIE
HE CBS3aHBI C BOOPY)KEHHBIM KOH(PIIMKTOM. B 3TOM KOHTEKCTE ClleyeT OTMETUTh, YTO
riobanbHas 60pb0a MPOTUB MEKAYHAPOIHOTO TEPPOPH3MA KaK TaKOBas HE SIBIISAETCS
BOOPY>KEHHBIM KOH(IJIUKTOM JJIsI TIeJIeii MPUMEHEHUS] HOPM MEKIYHapOIHOTO T'YMaHUTAPHOTO

2
npaBa”®.

B. .Hnua, 3aJiepiKaHHbIEC BO BPEMS BOOPYKCHHOT'0 KOH(])JII/IKTa

22. Tperbeit )KeHeBcKoi KOHBEHIMEH PEAYCMOTPEHO, UTO B Cirydae "0OBsSBICHHON BOIHBI
WJIN BCSKOTO PYTrOr0 BOOPYKEHHOTO KOH(IMKTA, BOSHUKAIOIIETO MEXIY IBYMSI WIIH
HeckoabkuMu Beicokumu JloroBapusaroriumucst Ctoponamu™ (ctatest 2 (1)), nwia,
IPUHUMABILIKE "TO UJIM MHOE yYaCTHE B BOEHHBIX JAEUCTBUAX MU MOMABIINE 'B PYKU
IPOTUBHUKA", MOTYT 33J€pKUBATHCS B KAUECTBE BOCHHOIIEHHBIX 10 OKOHYaHUS BOEHHBIX
neiictBuii. YerBepTas JKeHeBcKasi KOHBEHIIHS pa3peliaeT CTOPOHE, yIacTBYIOIIEH B KOH(IIMKTE,
3a7iepkuBath ("MHTEPHUPOBATH") IPaKIAHCKUX JIUIL, TOCKOJIBKY OHU CO3/IAI0T YTPO3y
0€30MacHOCTH JOTOBAPHUBAIOIICHCS CTOPOHBI WJIM UMEIOT HAMEpPEHHUE TTOBPEINTh el (cTaThu 68,
78 u 79), mubO 11 IPUBJICYCHUS K CYIcOHOM OTBETCTBEHHOCTH 1O OOBUHEHHIO B COBEPIIICHUN

BOCHHBIX TpecTyruieHuit (cratbst 70). BoeHHOIMICHHBIC U MHTEPHUPOBAHHBIC JOTDKHBI
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0CBOOOKJIAThCS TOTYAC XKeE M0 MPEeKPaIIeHUH BOSHHBIX JICHCTBHI?, XOTS BOCHHOILICHHBIC 1
MHTEPHUPOBAHHBIE TPAKIAHCKHUE JIUIIA, TIPOTHB KOTOPHIX BO30YKIEHO YTOJIOBHOE
npecieIoBaHue 3a YroJIOBHbIE IPECTYIIEHHUS, MOTYT OBITh 3aJIepKaHbl O OKOHUAHUS cyz[azz.
[Tockonbky 3a7epkaHrue KoOMOATaHTOB, HE TOJIB3YIOIIMXCS CTATYCOM BOSHHOTIEHHBIX,
MOTHBHPYETCS HEOOXOIMMOCTHIO HE ITO3BOJIMTH UM BHOBH HAYaTh BOOPYKEHHYIO OOPHOY
MPOTUB 3aJEP>KUBAIOIIEN UX JEP>KaBbl, IO OTHOLICHHUIO K HUM JIOJKHO IIPUMEHSATHCS TO KE
camoe TpaBwiIo. VHBIME CTTOBaMH, TT0 OKOHYAHUH BOOPYKEHHOTO KOH(IIMKTA TaKue
KOMOATaHThI, HE MOJIB3YIONIHUECS CTaTyCOM BOCHHOIUICHHBIX, IOJDKHBI OCBOOOXKAATHCS JINOO UM

AOJIKHO MPEABABIATHCA 0OBHHEHHE.

23. beccpouHoe 3ajiep:kaHue BOCHHOIUICHHBIX U UHTCPHUPOBAHHBIX TPAXTaHCKHUX JIHIL JIS
eJIel TTPOJIOJKESHHSI IOTIPOCOB HE COBMECTHUMO C MOJIOKCHHUSIMH JKEeHEBCKHIX KOHBEHIMH.,
Nudopmanwsi, mosryueHHas U3 HAJACKHBIX UCTOYHUKOB M B X0J1¢ Oece/, MPOBEICHHBIX
oOjanarensiMi MaHJaTOB CIIELUAIbHBIX MPoLENyp ¢ ObIBIIMMHU y3HUKaMHU ['yanTanamo-bei,
MOJITBEPIKIAET, OHAKO, UTO T[T MTPOOJKAIOIIETOCS 3a/IePiKaHUs 3aKITFOUASTCs TTIaBHBIM
00pa3oM He B TOM, YTOOBI OHM HE CMOTJIF BHOBb BeCTH 00eBbIe JeHCTBUS TPOTUB COeTMHEHHBIX

[ItaToB, a B HOJy4YeHUU UHPOPMAIIUHN U pa3BeIbIBATEIbHBIX JAHHBIX O ceTH "Anb-Kauasr'.

24. Tlpencemarens Paboduei rpynmsl u CrienanbHBIN JOKIATYMK OTMEUYAIOT, 9TO, HECMOTPS
Ha TO, YTO BOOpYKeHHbIe cribl CoequHeHHBIX [1ITaToB mpomomkaoT BecT 00EBbIE ONIepaliy B
Adranucrane, a Takke B JPYruX CTpaHaX, OHU B HACTOSIIEE BPeMsl HE YUIaCTBYIOT B
MEXyHAPOJAHOM BOOPYKEHHOM KOH(DIHKTEe Mex 1ty AByMs JloroBapuBatontumucs CTopoHaMu
TpeTbeil U yeTBepTor JKeHeBCckux KOHBeHIH. [[03TOMY B YCIOBHSIX MPOIOJHKAIOIIAXCS
HEMEXTYHApOTHBIX BOOPYKEHHBIX KOH(PIUKTOB ¢ yyactueM Boiick CoenuHenHbix LlTaTtos
HopMa lex specialis, cankimoHupyrolas 3aaepkanue 0e3 coOI0ICHHs rapaHTHA, H3JI0KEHHBIX
B cratbe 9 MIII'TIII, Gosblie He MOXKET CIIY’)KUTh OCHOBAaHUEM IS TAKOTO 33 ICPKAHUS.

C. Jluua, 3ajep:kaHHbIe B YCJIOBHUSAX OTCYTCTBUS BOOPYKEHHOT0 KOH(JINKTA

25. MHorue 3anep:kaHHbIe, COAepXKaIIUecs o1 cTpaxkei B [ 'yantanamo-bei, Obln
apecTOBaHBI B MECTAX, TJIe B MOMEHT HX apecTa He MPOMCXOIUIO BOOPY)KEHHOTO KOH(DIUKTA ¢
yaactreMm CoeauHeHHBIX [lITaToB. X0poOIo U3BECTHBIM U TIOIKPETUICHHBIM JOKYMEHTAIBHBIMU
CBUJIETENLCTBAMU HpI/IMepOM24 CITYXKUT JICJIO IIECTEPhIX BHIXO/IEB M3 AJDKHpPA, 33/IePKaHHBIX B
bocuunu u I'epuierosune B oktss6pe 2001 roma, HO Mpu aHAJTIOTUYHBIX 0OCTOATENHCTBAX, TIPH
KOTOPBIX HEMPUMEHUMBI HOPMBI MEXKTYHAPOIHOTO TYMaHUTAPHOTO TTpaBa, ObLIIN apeCTOBAaHbI U
MHOTHE JIpyrue 3ajaepxkannbie. [ToaToMy mpaBoBoe mosiokeHue, paspemiaroniee CoeTnHEHHBIM
[lITaram yaep>kuBaTh KOMOATaHTOB 0€3 MPEIbIBICHUS OOBUHEHHS WIIA JIOCTYIIA K YCIyraM
aJIBOKaTa Ha MPOTSKCHUH BCEX BOCHHBIX JICHCTBUI, HE MOYKET UCIOJIH30BATHCS B KAUSCTBE
OTIPAaBJIAHUS UX 3a/ICPIKAHUS.
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26. Dro, pazymeercs, HE O3HAYAET, YTO HUKTO U3 Te€X, KTO COAECPIKUTCA MO/ CTpaXKel B
['yantanamo-beit, He 1omkeH ObITh JuiIeH cBoOoAbI. 1o cymiecTBy, B COOTBETCTBHH C
MEXIYHApOJAHBIMU 0053aTeIbCTBAMH, KacaIOIIUMUCA OOPHOBI IPOTUB TEPPOPU3MA, apecT U
coJiep>KaHue O]l CTpa)xeil HEKOTOPBIX U3 ATUX JIHIL SBJISIOTCS TOJITOM BCEX TOCYAapCTB.

OpHako Takoe JIMIIEHUE CBOOOIBI PETYINPYETCS IPABOM B 00JIaCTH MTPAB YeJI0BEKa M KOHKPETHO
cratbsimMu 9 u 14 MIIT'TIIT. K Takum mpaBaM OTHOCSATCS MPABO OCTIAPUBATH 3aKOHHOCTb
3a/iep>KaHus B CyJle B X0JI€ pa30upaTenbCcTBa, BEAYIErocs ¢ COOMI0AEHUEM OCHOBHBIX
IPOLECCYaIbHBIX HOPM, TaKMX, KaK FapaHTUU HE3aBUCUMOCTHU U OECIIPUCTPACTHOCTH, PABO HA
yBEJIOMJICHHE O MMPUYUHAX apecTa, MPaBo Ha MoJIydeHHe HH(OPMAIH O CBUICTENbCTBAX,
JIeKalMX B OCHOBE ATUX IIPUYMH, IPABO HA MOJIy4€HHE IOMOIIM aJBOKaTa U MpaBo Ha Cy1eOHOe
pa3bupaTeabCTBO B TEUCHUE Pa3yMHOI0 CPOKa MIIM Ha 0cBOOOXAeHue. JIroboe nuIio, TMIeHHoe
CBOOO/IBI, IOJDKHO TIOJIH30BATHCS MIOCTOSHHBIM M 3()()eKTUBHBIM JOCTYIIOM K pa30upaTenbCcTBY
habeas corpus, u mo0bIe OrpaHIYCHHUS 3TOTO TPaBa JOJKHBI PACCMATPUBATHCS C MAKCHMATbHBIM
0ECIIOKONCTBOM.

D. [IIpaBo ocnapuBaTh 3aKOHHOCTDb 3a/1epP:KaHHs B Cy/1e0HOM OpraHe

27. [Tlpencenarens Paboueit rpynmbsl M CrienuanbHbIN JOKIAIYUK HAITOMHHAIOT O TOM, YTO
cojiepxanirecs o crpaxeit B ['yantanamo-beit OpuTH JTUIIEHBI TTpaBa OCIapUBaTh 3aKOHHOCTh
WX 3aJIepKaHus ¥ MIPaBO Ha YCIyTH aJJBOKaTa B TEUCHHE HECKOJIBKUX JIeT, ITOKa BEepXOBHEIH cy/1
Coenunennbix 1ITaToB He BBIHEC pEIIEHUS, TPEIOCTABIISIONIETO 3a/IePKaHHBIM JIOCTYII K
denepanpabiM cynam. B urone 2004 rona BepxoBHblii cyn B aene Pacyr npomus Eyma25
noctaHoBuII, 4To cynel CoennHeHHbIX LIITaTOB pacnonararoT IOpUCAUKINEH TS pacCCMOTPEHUS
IPOTECTOB OTHOCHTEIHHO 3aKOHHOCTH 33JIep KaHusl HHOCTPAHHBIX TPaKIaH, COACPIKAIIXCS IO
CTpaxkeil Ha BOeHHO-MOpCKoH 0a3e B ['yantanamo-beit. OgHako Ha MOMEHT HaIllMCaHUS
HACTOSIIETO JIOKJA/a (T.€. CITyCTs YeThIpe rojia C TeX MOop, KaK Ha4aioCch COJCpIKaHHE O/
crpaxeii B ['yantanamo-beit) Hu oxHoit netuinn habeas corpus e 0b110 paccMOTpEeHO 110

CYIIECTBY Jiesia B KakoM-1100 denepanpaoM cyne Coennnenusix [TaToB.

28. B cBere pemenus no aeny Pacyna npasutensctBo 7 urons 2004 rona yapeansa TpuOyHa
o paccmorpenuto craryca kombatantoB (TPCK) - opraH, cocTosimii U3 Tpex
BOCHHOCITYXAIIIUX CEPKAHTCKOTO COCTABa JIJIsl pACCMOTPEHHSI 3aKOHHOCTH 3a/IepKaHusl. 3aTeM
okpysxHoii ¢y Coenuaennsix [lTaToB, paccmarpuBaromuii metuiu habeas corpus i,
cojepxammxcs 1moj| ctpaxei B ['yanranamo, nocranoBui, uto nposoaumeie TPCK
pa3oupaTenbCTBa "UINAIOT [3a1epKaHHbBIX] CpaBeIMBONH BO3MOXHOCTH OCIIAPUBATh
3aKOHHOCTH MX 3aKJTIOUEHUS ", U, CIIEAOBATENFHO, B TAKUX pa30MpaTebCTBaX HE COOIONAIOTCS
TOJIOKEHHS TIPHHSTOTO BepXOBHBIM Cy/I0M pernerns>.. COrmacHo HHPOPMAIIHH, ONyYeHHO#M
OT IIPAaBUTENILCTBA, CTATYC BCEX JIUII, COJEPKAIIUXCS B HACTOSIIEE BPEMSI ITOJ1 CTpakel B
I'yanTanamo-beit, ObUT paccMOTpeH TPCKZ. Kpowme Toro, 11 mast 2004 roga CoenrHeHHBIE
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[ITate! co3aanu coBeThbl aqMUHUCTPaTUBHOTO KOHTpOIIs (CAK) /1715t €KeroHOro pacCMOTPEHHUS
JIeJT 0 3a/IepKaHUM KaKJ0TO JIUIIA, COIEPIKAILErocs O] CTpaxeil. DTH COBETHI He
YIOBIIETBOPSIIOT TpeOOBaHUI0, coaeprkamiemycs B myHkTe 3 cratbu 9 MIIITIII, cornacHo
KOTOPOMY "KaKJ0€... 3a/Iep>KaHHOE 110 YTOJIOBHOMY OOBHHEHUIO JIMIIO B CPOYHOM MOPSAKE
JIOCTABJISIETCS K CYJIb€ WIN K JPYTOMY JOJKHOCTHOMY JIUIlY, KOTOPOMY MPUHAJIEKUT MO 3aKOHY
IPaBO OCYIIECTBIIATH Cy/IEOHYIO BIIACTh, M IMEET MPaBO Ha Cyie0HOe pa30HpaTebCTBO B
TEUYCHHE Pa3yMHOT0 CPOKA MJIM Ha OCBOOOXKIeHUE"; TpeOOBaHHIO, COIepKAMIEMYCS B ITYHKTE 4
crarbu 9 MIIT'TII, cormacHO KOTOpOMY "Ka)KIOMYy, KTO JIMIIEH CBOOOIBI BCIEICTBUE apecTa Ml
COJIep KaHuUs TIOJ] CTPAXKEH, MPUHAIISKUT MPABO HA pa30HPaTENHCTBO €To Jela B Cy/Ie, YTOOBI
3TOT CyJ MOT' 0€30T/IaraTeIbHO BBIHECTU IIOCTAHOBIIEHUE OTHOCUTENIBHO 3aKOHHOCTH €T0
3aJIepKaHNS U PACTIOPSIIUTHCS O €0 OCBOOOXKICHHUH, €CITH 3a/IepKaHie HE3aKOHHO"; HITH
TpeOoBaHuAM, cogepxaiinmcs B ctatbe 14 MIII'TIII, nockonbky:

a) TPCK u CAK He npefocTaBIsitOT rapaHTHil HE3aBUCUMOCTH, UMEIOIICH
CYIIECTBEHHO BaKHOE 3HaYCHUE JUIsl MOHATUH "cya” (MyHKT 4 ctathu 9) wim "ocyliecTBICHHE
cyne6Hoit Bnactu" (myHkT 3 craThu 9);

b) AZIBOKATHI 3aACPIKAHHBIX, C KOTOPBIMU BCTPCTUIIUCH O6Hal[aT€JII/I MaHAaTOB, IIOAHAIN
cepbe3HbIE BOMPOCHI, Kacatouuecs npoueccyanbhbix npasuwil TPCK u CAK, koTopsiMu He
TpeIyCMATPHBAETCS IIPEIOCTABICHHE 3a1ePXKaHHBIM YCIyT aqBoKaTa’ . Kpome Toro,
OrpaHUYCHHEC IIpaBa 3aACPKAaHHBIX ITPUCYTCTBOBATL B XO/A€ CIIYIIAaHWA UX JCJIa U IIpaBa Ha
AOCTYII K HH(i)OpMaIII/II/I 1 CBUACTCIBCTBAM, Ha KOTOPBIX CTPOUTCHA 0OBHHEHNE B TOM, 4TO OHHU

SABJIAKOTCS HE3aKOHHBIMU KOMGaTaHTaMI/I, IOAPHIBACT 3AKOHHOCTH M JICTUTUMHOCTH IIPOLECCa,

c)  Oecempl, IPOBEJICHHBIC 00IaIaTEISIMU MaH/IaTOB C 33JICP>KaHHBIMHU, TTOITBEPIVIH
YTBEPAKACHUS O TOM, UTO LI€JIb COJEPKAaHUS O] CTpaXkei OOJIbIIMHCTBA 3a/1€P>KaHHbIX
3aKJIF0YAETCSl HE B IPEABSIBICHUN UM YIOJIOBHBIX OOBUHEHHH, @ B IOJyYEHUH OT HUX
UH(OPMALIMKU O APYTHX JIMIAX, TOA03peBaeMbIX B TeppopusMe. [lo cymiecTBy, crycTst 4eThipe
rojia Mocje CO3AaHus ATOTO LIEHTPA COAEPIKAaHUS MO/1 CTPaKe HUKTO U3 3aKIIOUEHHBIX HE ObLI
IIPENAH CYyAy, Y JIUIIb B OTHOLIECHUU JCBSATU YEJIOBEK, COAEPIKALUXCS IO/ CTpaXKeH B

. . 29.
I'yantanamo-Beif, pa36upaTebCcTBO MPUOIH3NIOCH K CYIeOHOM CTamun’ ;

d) npexacraBnsiercs, 4To B onpeesieHnu cratyca 3aaep:xkanabix TPCK ucnons3yer
KOHICIIIWHU, HCAABHO U B OJHOCTOPOHHCM MOPAIKE p3,3pa60TaHHBI€ MMPaBHUTCILCTBOM
Coenunennsbix llltaToB, a HE CyIIECTBYIOLME HOPMBI MEXTYHAPOAHOIO T'YMaHUTApPHOT'O IIPaBa,

KacCcaromuecCsa HEIIPUATCIIbCKUX I[CﬁCTBHfI H cTaTtycCa KOM6aTaHTa; u

e) naxe toraa, korga TPCK onpenensiet, 4to 3aep >XKaHHbINA HE ABIISETCS 'BPaXKECKUM
KOMOAaTaHTOM" U He JI0JKEH 0oJiee HaXOAUTHCS MO/ CTPpaXKeH, KaK B ClIydae yHrypos,
Haxonsmuxcs B ['yantanamo-beii criyctst AeBATh MecsiiieB nocie Toro, kak TPCK BeiHec
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pEeUICHUC O TOM, YTO OHH JOJIPKHBI OBITh OCBO60)KI[€HBI, OCBO60)KI[€HI/I$[ Q)aKTH‘leCKI/I MOXKCT HC

30
nociI€J0BaTh .

29. TlpoGnemsl, BeI3BaHHBIC MporieccyanbHbIMU HegocTaTtkamMu TPCK n CAK, yeyryonstores
3akoHoM 2005 rona 06 obpaieHun ¢ 3aaep>kaHHbIMU, KOTOPBIM MPEAYCMaTPUBAETCS, YTO "'HU
OJIVIH CY/I ¥ HU OJIMH CY/Ibsl HC UMCIOT FOPUCIUKIIMU CIYIIATh WM paccMaTpuBath (1)
XO0/1aTaiicTBO 0 cyneOHOM npukase habeas corpus, momanHoe HHOCTpaHIEM, COIEPKAILIMMCS TT0]T
cTpaxxeil MuHHCcTepcTBOM 000poHEI B ['yanTanamo-beit, Ky0a, min ot ero nmenn" >,
HckiaroueHneM B ’TOM OTHOLICHHU SIBJISETCS aneuisiuonHbii cyn Coennnennsix LtaToB o
okpyry KomxymOusi, KOTOpBIii COXpaHsSeT IOPUCIUKIUIO ISl ONpeaesieH s 000CHOBAaHHOCTH
moboro okoHuarenbHoro pemenuss TPCK. OpHako 10puCAMKIUS 3TOTO aneUISIIMOHHOTO CyAa
pacmpocTpaHsieTcs TOIBKO Ha paCCMOTPEHUE BOIPOCa O TOM, IPAaBUIIBHO JIM COOIIOAATNCH

2
MPOLIEAYPHI, & HE HA PACCMOTPEHUE CYILECTBA PELICHUS TPCK*.
E. IlpaBo Ha pa3oupare/bCTBO €2 KOMIETEHTHBIM U HE3aBUCHMBbIM CY/10M

30. Ilymxtom 1 crareu 14 MIIT'TIIT npexycMOTpeHO, YTO B TFOOOM YTOJIOBHOM
pa3zouparensCTBe "KaXKIABIA UMEET MPABO ... Ha CIIPABEITMBOE U MyOJIMYHOE pa30upaTeIhCTBO
JieJ1a KOMIIETEHTHBIM, HE3aBUCUMBIM U OECTIPUCTPACTHBIM CY/I0M, CO3JaHHBIM Ha OCHOBAaHUU
3akoHa">, B OCHOBHBIX NPUHIUIIAX HE3aBUCUMOCTH CY/I€OHBIX OPraHOB TAK)Ke MPU3HAHO, YTO
"Ka)/IbIil YeTOBeK MMEET MPaBo Ha CyeOHOe pa30upaTenbCTBO B OOBIYHBIX CYAaX MU
TpuOyHasax, IPUMEHSIONINX YCTaHOBJIEHHbIE IopUandecKue npoueaypsl. He nomkHo
CO3/1aBaThCs TPUOYHAIOB, HE IPUMEHSIOMINX YCTaHOBICHHBIE TOJKHBIM 00pa30oM I0pHINYECKHe
TPOLIE/TyPHI, B LEISX TOMEHBI KOMIIETEHIIUH OGBIYHBIX CY/I0B T CyIeGHBIX OpraHos” >,
BoeHHBIM ITpHKa30M IpeayCMOTPEHO, YTO Pa3OMpPaTENbCTBO A€ 3aA€pKAHHBIX T0JKHO
OCYILIECTBIATHCS BOGHHOW KOMHUCCHEM, CO3JaHHOM CIELUAIBHO IS COACPKAIIMXCS 1O
cTpaxkeit B [ 'yaHTaHaMo, ¥ OHU JIMIICHBI ITpaBa Ha pa30MPaTEIbCTBO UX /I C TPUMEHEHUEM
YCTAHOBJIEHHBIX MPOIIETYyp OOBIYHBIX TPAKIAHCKHUNA CY0B WIIM BOCHHBIX TPHOYHAJIOB.

31. Komwurer mo mpaBaM deoBeKa B 3amedanusix oodrrero mopsiaka Ne 13 (1984) Tonkyet
ctarbio 14 MIITTIIT kak 03HAYAOIIYIO, UTO OOIIHEe TPeOOBAHMSI, KACAFOIINECS CIIPABEIITHBOTO
pazbuparenbCTBa MO CMBICTY cTaThil 14, mMpUMEHUMBI KaK K OOBIYHBIM, TaK U CIIEHHUATBLHBIM
cynam™. OTMedas CyIIECTBOBAHHE B HEKOTOPBIX CTPAHAX BOCHHBIX CYIOB, B KOTOPBIX
paccMaTpuBalOTCS Jielia TPaKIaHCKUX Jull, KoOMUTET BbIpa3uia MHEHUE O TOM, UYTO "'3TO MOTJIO
OBI MPUBECTU K CEPbE3HBIM MPOOJIEMaM B TOM, YTO KaCAETCsl CIIPaBEUIMBOTO, O€CTIPUCTPACTHOTO
Y HE3aBUCUMOTO OTIPABIICHUSI MPABOCYAMS U YTO "BECbMa 4acTO MPUYMHBI CO3aHUS TaKUX
CyJIOB 3aKJIIOYAIOTCS] B TOM, YTOOBI TTO3BOJIUTH MPUMEHEHHE UCKITIOUYUTEIBHBIX MTPOLIETYD,
KOTOPBIC HE COOTBETCTBYIOT OOBIYHBIM HOpMaM MpaBocyaus . KOMHUTET MPUXOAUT K TOMY
BBIBO/LY, UTO ' PacCMOTPEHUE e IPAKIAHCKUX JIUI TAKUMH CYJaMU MOKET OCYIIECTBIIATHCS Ha
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BECbMa MCKIIOYUTETHFHON OCHOBE U TTPOBOJIUTHCS B YCIOBHSX, PU KOTOPHIX IEHCTBUTEIBHO
MTOJTHOCTBIO COOTIOIAIOTCS BCE TapaHTHH, TIPETYCMOTPEHHBIE B CTAThE 14"%, CnenosarensHo,
BOEHHBIE KOMUCCHH JIOJDKHBI B TIOJTHOM Mepe COOJII0AaTh TOJIOKEHHS cTaThl 14 1 yBaXkaTh
rapaHTHH CIPABEIINBOTO pa3OUpaTeIhCTBA.

32. IIpoueaypsl pacCMOTpEHUs Je]l BOCHHBIMU KomuccusiMu B ['yantanamo-beii Bpsi mu
cornacyrorcs ¢ nonoxeHussmMu crarbu 14 MIII'TIII. B cooTBeTCTBUM C BOEHHBIM ITPUKA30M
CyJIb KOMUCCHI Ha3HAYal0TCs ' OPraHoOM I10 Ha3HAYEHUSM'', KOTOPbIN HAXOAUTCS B BEACHUH U
cdepe OTBETCTBEHHOCTH MUHUCTEPCTBA 0OOPOHBI M, B KOHEYHOM cueTe, npe3uzenTa. CyapiMu
MOTYT OBITH O(HIIEPHI BOOPY>KEHHBIX CHJI, 1 OHH MOTYT OTCTPAHATHCS OT CyIeOHOI
JIeTEIIbHOCTH OPraHOM I10 Ha3HAYEHUAM. TakKue MOJI0KEHHS 03HA4ar0T HE TOJIBKO
BMEIIATEIbCTBO UCIIOJIHUTEIBHON BETBH BJIIACTH B JIEATEIBHOCTD CyJI€H, HO U MOJHBIM KOHTPOJIb
HaJ[ CyJIbIMM KOMHUCCHUM CO CTOPOHBI UCIIOJIHUTEIIBHOM BIACTU. B ATOM Cllydae CO BCEH
OUYEBHIHOCTBIO HapymaeTcs TpeOOBaHUE O HE3aBUCUMOCTH CyIeOHBIX opraHnoB. Kpowme Toro,
KaK MPEJICTaBISETCA, HE CYIIECTBYET OECTIPHCTPACTHOTO CyJeOHOT0 MEXaHNu3Ma JIJIsl pEIIeHUs
BOIIPOCOB KOJUIM3UH FOPUCIUKIUU: PELICHHs 110 BOIIPOCAM IOPUCIUKIUN U KOMIIETEHIIUH
IIPUHUMAIOTCS] OPIaHOM I10 Ha3HAYEHHUSM, YTO BBIBOJUT BOCHHBIE KOMUCCUU U3-T10J KOHTPOJIS

CyJ1IeOHBIX BJIACTEH.

33. 4! HAaKOHCII, Tp€6OBaHHHMI/I, NpEaABABIACMBIMU BOCHHBIM MIPUKA30M [JI1 HA3HAYCHHUA B
COCTaB KOMI/ICCI/II?I, npeaycMaTpuBacTCA JIUIIb MUHUMAaTbHBIN YPOBCHb OPUANYICCKUX 3HAHUH.
Henocrarounas kBanmpukanus 4eHOB KOMUCCHIA MEIIaeT HOPMAJIbHOMY U CIIPABEIUBOMY
NPOBEICHUIO pa30MpaTEeLCTBA B HAPYIIEHHE BAKHOTO TPEOOBaHMsI, COTJIACHO KOTOpPOMY "JIHIIa,
0T06paHHBIe Ha CYIIG6HI)IC AOJDKHOCTH, JOJIKHBI UMETH BBICOKHMEC MOPAJIbHBIC KaUu€CTBa U
CIOCOBHOCTH, a TAKYKE COOTBETCTBYIOIIYIO IIOATOTOBKY 1 KBATH(HUKALHIO B 061aCTH mpaBa”>’,
ITpaBo 3axepkaHHBIX Ha pa30UPaTENbCTBO UX JIEI CYIbSIMH, 00J1a1al0IIUMH JJOCTATOYHOM
KBaTM(DUKAIKEH B 00JIACTH MpaBa, HAPYMIAETCS, XOTSI IEPECMOTPEHHBIN TIPHUKa3 O BOCHHBIX
KoMuccuax Ne 1 HECKOJIBKO YJIy4IlIaeT TaKoe MOJIOKEHUE, TOCKOJIBKY BO3JIaract
OTBETCTBEHHOCTb 32 MPUHSATHE PEIICHIS 110 OOIBITMHCTBY BOIIPOCOB MpaBa Ha MpeJICe1aTes
KOMUCCHH, KOTOPBIH JTOJIKEH SIBIATHCS BOEHHBIM CYJIbEH JIF0O0T0 U3 POJIOB BOMCK BOOPY/KEHHBIX

ct Coenqnnenusnix LtaTos.
F. IlIpaBo Ha cnpaBeAIHBOE Pa30oUPaTEIbCTBO

34. TIpaBo Ha cripaBeTMBOE Pa30OMPATEIBCTBO Jiena mpu3HaHo B cratbe 14 MIIITIII, a Takxke
B cTarhsax 105 u 106 Tperneii JKeHeBCKOI KOHBEHIINH U B CTaThe /5 JlOMOIHUTETHHOTO
npoToKoa | (3Ta MOCIEHSS CTaThsl, KAK CYMTACTCS, ACKIAPHPYET HOPMY OOBIYHOTO IpaBa) .
Kak ormermia KoMHTeT [0 IpaBaM 4enoBeKka B CBOMX 3aMEUaHHsIX 061ero mopsaka Ne 29%°,
OTCTYIUICHHE KaKiM ObI TO HA OBIJIO TOCYIAPCTBOM OT 3TUX OCHOBOITOJIATAOIINX TIPUHITATIOB
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IpaBa Ha CIPaBeJIMBOE Pa30MPaTEIbCTBO HE IOMYCKAETCA HU TIPU KaKUX 00CTOSTENbCTBAX.
B BoeHHOM MpHKase MpU3HaeTCsl 00513aHHOCTD ' 00eCIeunBaTh MOJIHOE U CITPABEITUBOE
pa3doupaTenbCTBO”, HO €T0 MOJIOKEHHS He TapaHTUPYIOT 3TOTO IIpaBa.

35. BoeHHblil mpuKa3 orpaHUYMBaET MPABO OOBUHIEMOTO OBITH CYJMMBIM B €TI0 IPUCYTCTBHH.
Kpome Toro, Hapymaercst IpaBo 0OBUHIEMOTO 3aIIUINATh Ce0s JINYHO WU Yepe3 IOCPEICTBO
BbIOpAaHHOT'O UM CaMHM 3aIIMTHHKA, TIOCKOJIbKY, KaK OTMEUAJIOCh BhIIIE, IPUKa3 O BOCHHBIX
KOMUCCHSIX [TPe1yCMaTpUBaeT Ha3HAaUeHHE 3alllUTHUKA HEMIOCPEICTBEHHO OPraHOM I10
Ha3HAYEHUSIM U BO3MOXHOCTb €r0 OTCTPAHEHUS TEM K€ OPTaHOM ''110 BECKUM OCHOBAHUSM .
CornacHO BOEHHOMY NpHKa3y, 0OBUHSEMbII MOXET MPUOETaTh K yCIayraM rpakJaHCKOTO
a/IBOKaTa, BEIOPAaHHOTO UM CaAMUM, HO 3TOT a/IBOKAT JIOJDKEH yJOBIETBOPSTH Psiy TpeOOBaHUH,
KOTOPBIMHU, B YACTHOCTH, IIPELyCMATPUBAETCS, YTO OH JIOJIKEH UMETh JIOMYCK K CEKPETHOU
UH(OPMAIINH, TTIOAMUCHIBATH COTIIAICHHUS O HEPa3TIallleHMH TaiHbI OTHOCHTEIBHO MPOLEAYP U
Je]1, ¢ KOTOPBIMH OH MUMEET €10, CAMOCTOSATENILHO OILIa4MBaTh poe3] B I'yaHTaHaMo u
COTJIaCUTHCS HE MOKHUJATh PAcIoyIoKeHUs 0a3bl 6e3 paspemenus. Kpome Toro, onpeaeneHHas
UHpOpMaLKs U HEKOTOPHIE TOKa3aTeIbCTBEHHBIE MaTEPHAJIbl MOT'YT HE MPEJOCTABIATHCS
IpaXkITaHCKOMY aJIBOKATy, U OH MOET He JIOIYCKaThCs Ha CIYIIaHUs IO COOOpakeHUSIM
HallMOHAIbHOM Oe3omacHocTH. Bcee 3Tu TpeOoBaHus yIeMIIsIOT IPaBo Ha CIPaBEUINBOE
pa3zbuparensCcTBO, IperycMoTpeHHoe myHKToM 1 ctarbu 14 MIITTIII, n noapsiBatoT
KOHKPETHBIC "MHUHUMAJIbHBIC TAPaHTHH , U3J10KeHHbIe B myHKTe 3 D) 1 d) cratbu 14: mmets
JOCTAaTOYHOE BPEMsI U BO3MOXXHOCTH IS TOJTOTOBKH CBOEH 3aIIUTHI C TIOMOIIHIO BHIOPAHHOTO
UM CaMUM 3alllUTHUKA U TIPOBEPSATH MPHOOIIEHHBIE K €r0 JAeTy NoKa3aHus. DTH TpeOOBaHUS CO

BCEH OYCBUAHOCTBIO HAPYHIAIOT TAKKEC OcHOBHBIC MPHUHIMIIBI, KaCaArOMIUECA POJIN IOpI/ICTOB40.

36. IIpaBo UMeTh AOCTATOUYHOE BPEMS M BOSMOXKHOCTH JJIsi IOJTOTOBKH CBOEH 3aIUTHI
(MIIITIIT, crates 14 (3) b) 1 OCHOBHBIE IPHHIMITBI, KACAIOLIMECS POJTH OPHUCTOB) ', KoTOpoe
BKJTIOYAET B ce€0s1 TOCTYI K JOKYMEHTaM M IPYTUM CBHJIETEIILCTBAM U TIPABO JOTPAIIUBATh
MOKa3bIBAIOUINX MPOTHUB HETO CBUETENEH U MPaBO, YTOOBI 3TH CBUAETENN OBUIN JOIPOIIEHBI OT
€r0 UMEHH, He TapaHTUPYETCs, TOCKOJIbKY BOCHHBIM IIPHUKA30M MPETYCMOTPEHO, YTO
"0OBHHSEMBIN MOKET /Il CBOEH 3alllUThI IPUBJIEKATh CBUJIETENEH U NIOJTy4aTh TOKYMEHTHI B TOI
Mepe, B KaKoi 3TO He0OXOMMO, U B TIpeiesiax pPa3yMHO BO3MOYKHOTO 110 PEIICHUIO
npezcenatens Komuccnu" 2. OCHOBAHUS TS OTKa3a OGBHHIEMOMY H BHIOPAHHOMY HM CAMHM
3alIUTHUKY B JJOCTYIIE K "TouIexanei 3amuTe nHpopMau” B COOTBETCTBUU C
MEPECMOTPEHHBIM MPUKA30M 0 BOeHHBIX Komuccusx Ne 1 ot aBrycta 2005 rona, KOTOpsIM Ha
ATOT CYeT OBUIM BHECEHBI HEKOTOPHIE YIIYUIIeHUs! B BOGHHBIH npuka3 ot mapta 2002 roxa
NO-TIPEKHEMY SIBIISIOTCS Ype3MEPHO IHUPOKUMHU. BMecTe ¢ TeM B cuity 3aKkoHa 00 oOpaleHnn ¢
3anepxanHbiMu 0T Aekadpst 2005 roga anemusunonnsiii ¢y CoequaenHbix LlItaToB Teneps
pacronaraet IpUCAUKIINEN ISt ONIPEeNIeH s TOT0, ObUIH JIU OOBUHSIEMOMY 00ECTICYeHBI
KOMUCCHEN yCII0BUS AJis 'TIOJHOTO U CIPaBEJIMBOIO pa30oMpaTenbcTBa’ U COBMECTUMO JIU
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JIOTYIIIEHHE B CYAOMPON3BOJICTBE JOKA3ATEIIbCTB, C KOTOPHIMH OOBHUHSEMBINH HE OBLIT
03HaKOMJICH, C TIPAaBOM Ha CIIpaBeIJIMBOE pa3douparenbcTBo. Tem He meHee [pencenarens
PaGoueii rpymmbel 1 CrienuanbHBINA JOKIAIUUK MPOJI0HKAIOT UCTIBITHIBATh TITyO0KOE
OCECIIOKOMCTBO B CBS3H C TEM, YTO IMPABO UMETh JTOCTATOYHOE BPEMS M BO3MOXHOCTH JIJISI
MOJITOTOBKH CBOCH 3aIlUTHI IPU pa3OUpaTeIbCTBE 1€ BOGHHBIMA KOMHUCCHSIMU 3aITUIIIACTCS
HEIO0CTAaTOYHO.

37. TIpencemarens Pabouei rpynmnsl u CrieManbHBIN JOKIATUYHNK TAaKKE 00ECTIOKOCHBI
YCIIOBHSIMH, B KOTOPBIX OT 3a/Iep>KaHHBIX MoNy4aroT nHpopmanmio B ['yanranamo-beit. Onn
ObUTH MTHPOPMHUPOBAHBI OBIBIIMMH 33/I€P>KaHHBIMHU O TOM, YTO TIOJTHOMOYHSI CMSTYaTh CypOBBIE
YCIIOBUS COJEPKaHUS IPUHAJIEKAT TONPALIUBAIOLIUM JINLAM U 3aBUCSAT OT CTENEHU
"coTpynHHUYECTBA" C HUMH. 3a/iep>KaHHbIE PETYISIPHO MOJABEPTatOTCs AOIPOCAaM U CUIIBHOMY
JIABJICHUIO, C TEM YTOOBI OHHM PU3HAIUCH B IPHHAIICKHOCTH K " Anb-Kaune" n/vwnm noneciu Ha
npyrux jaui. COop 10Ka3aTeabCTB B TAKOM KOHTEKCTE OTPUIATENIbHO CKa3bIBAETCS HA

AOCTOBCPHOCTHU JIFOOBIX O6BHH€HHI>1, BBIIBUT'AaCMBIX ITPOTHUB HUX WUJIU ITPOTHUB APYTIUX JIML.

38. IlpaBo ObITh cyauMbIM Oe3 HeonpasnanHoi 3aaepxkku (MIITTII, crates 14 (3) ¢))
KACAeTCs KAK BPEMEHHM Hauaia pa3sGupaTenbCeTBa, TaK K BPEMEHH ero 3aBepiieHus . 13
HaXOJAIIMXCS B HacTosiee Bpems I 'yanranamo-belt B o01ieit cioxHocTu 6osee

500 3anepxaHHBIX Ae1a MEHEee JECATH O HACTOSIIEro BpeMEHH ObUIN TepeaHbl B BOCHHYIO
komuccuto. IlogasnsromemMy OONBIIMHCTBY y3HUKOB I'yaHTaHamo-bell o nucreuennn
HECKOJIBKHX JIET COICPIKAHHS MO CTPAXKEH He GBIIO IPE/IbsIBICHO OOBHHEHHS . IT0CKONBKY
OHM TO-TIPEXKHEMY COZEPIKATCS O] CTpaXKeH, IPaBo 3aJIepPKaHHBIX OBITH CyAUMBIMU 0€3
HEOIIpaBJaHHOMW 3aJIep’KKHU HapylIaeTcs.

39. Uro kacaercs npasa Ha IMyOJIMYHOE Pa30dUPaTEIbCTBO, TO B COOTBETCTBUU C BOCHHBIM
NPUKa30M CyIeOHOMY OpTraHy pa3peuieHo M0 HEKOHKPETU3UPOBAHHBIM COOOPayKEHHSIM
"HallMOHAJIbHOM 0€301aCHOCTH MPOBOJAUTH 3aKPBITHIE CITYIIIAHMUS.

40. U nHakoHel, pelIeHNs] BOGHHBIX KOMUCCHI paHee MO/JIeKaIN EPECMOTPY TOJIBKO CO
CTOPOHBI KOJUIETHH, HA3HAY€HHONH MHUHUCTPOM OOOPOHEI, a IPAaBO OKOHYATEIHLHOTO TIEpecMoTpa
IIPUHAJIEKAI0 TOJIbKO npe3uieHTy CoenuHensbix [ltatoB. 3akoH 06 oOpamienun ¢
3anepkanHbIME OT aekabps 2005 roga nagenun anemussiuoHHbN ¢y CoenuaeHHbIX [ITaToB M0
okpyry KomymOus ropucaukimei onpenensitb 000CHOBAaHHOCTD JTFOO0TO OKOHYATEIIHLHOTO
peleHusi, BRIHECEHHOTO BOeHHOU Komuccueil. Onnako cepa AeiicTBUS TaKOTO TIepecMoTpa
SIBIISIETCS BEChbMa OTpaHW4YeHHoM. M3 3Toro ciemyer, 4To mpaBo Ha 00XKaloOBaHHUE B
HE3aBUCHMOM CYJ€, 3aKperieHHoe B yHKTe S ctatbu 14 MIIITII, Takke cTporo
OTPaHUYMBACTCS.
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[11. IBITKU U APYI'UE ) KECTOKHUE, BECUEJIOBEYHBIE NJIN
YHUXAIOIIME TOCTOUMHCTBO BHUAbI OGPAIIIEHUSA
N HAKA3AHMUAA

41. TlpaBo He MOABEPTaTHCS MBITKAM WJIH KECTOKUM, O€CUETOBEUHBIM HITH YHH)KAIOLITIM
JIOCTOMHCTBO BUAaM OOpaIIeHUs U HaKa3aHUsl KOHKPETHO 3akperuieHo B cratbe 7 MITITIII.

B KoHBeHIIMM TPOTUB NBITOK IPUBOIUTCS ONPENEICHHUE IIBITKU U MOAPOOHO U3JIaratoTCsi MEpHI,
KOTOPBIE JOJIKHBI IPUHUMATHCS TOCY1apCTBAMU-YYaCTHUKAMM JUUISL IPEAOTBPALCHUS IIBITOK U
JPYTUX KECTOKUX, O€CUETOBEYHBIX WM YHIKAIOIINX JOCTOMHCTBO BHJIOB OOpaIeHus 1

HaKa3aHUus.

42. B mynkre 2 cratbi 2 KoHBEHIINH rOBOPUTCS, UTO. "HHKaKue NCKITIOUUTEIbHBIC
00CTOATENLCTBA, KAKMMHU ObI OHU HU ObUTH, OyIb TO COCTOSTHHE BOIHBI HITH YTp0O3a BOWHBI,
BHYTPEHHSISI TOJUTUYECKAs HECTAOMIILHOCTD HITH JIF000E IPYroe Ype3BhIYaifHOe MOJI0KEHHE, He
MOTYT CITY’KUTh OTlpaBIaHueM NbITOK". [IpaBo He moaBepraThesi MBITKAM M KECTOKOMY,
OecuenoBeYHOMY HJIM YHHXKAIOLIEMY JOCTOMHCTBO BULy OOpaIlleHHs U HaKa3aHHs He JJOIYCKaeT
OTCTYIUICHUH, U IO9TOMY HUKaKHE UCKIIIOUUTEIbHBIE 00CTOSITEIhCTBA HE MOTYT CIIY)KUTh
OTIpaB/IaHUEM Ui TaKuX OoTcTyruieHni. Komurer mo npaBam yenoseka u Komurer npotus
IIBITOK HEM3MEHHO CTEeUAIBHO OTMEYa a0COTIOTHBIN XapaKTep 3alpeieHus MbITOK 1
NOJYEPKUBAIIH, UTO TAKOE 3alpEICHNE HE JOMyCKaeT OTCTYIUIEHUH HU TPU KaKuX
0GCTOATENBCTBAX, IAXKe B YCIOBUSX BOMHBI HJTH B 6OPHOE POTHB TEppopH3Ma‘™.

43. 3amper Ha MBITKU U "TIOCIATATEIHCTBO HA YEJI0BEUECKOE IOCTOMHCTBO, B YACTHOCTH,
OCKOpPOMTENLHOE U YHIDKAIOIIee oOpaleHune", Takke CoepKUTes B o01e cratbe 3 JKeHeBckux
koHBeHIUH 1949, yuactHukoM KoTophix sBisitoTcss Coenunennsie [ltaTter. Kpome Toro,
3arpelieHre MbITOK SIBIIETCS HOPMOH jUS cogens. TIviTku u apyrue OGecuenoBevHbIe ACHCTBUS,
MPUYUHSIONINE CHIILHYIO O0JIb MU CTPAJIaHUs THOO CEphe3HbBIE TEIECCHBIC TTOBPEKICHUS UITH
yiep0 MCUXUIECKOMY UITH (PU3NIECKOMY 37I0POBBIO, TAKKE 3AMPEIICHBI MEKTyHAPOTHBIM
YTOJIOBHBIM MPABOM U B HEKOTOPBIX CIIy4asiX MOTYT COCTaBJISATH NMPECTYIICHUS IPOTUB

YCJIOBCYHOCTHU U BOCHHBIC HpGCTYHJIeHI/ISI46.

44, 3amnpenieHue NBITOK, MPEIYCMOTPEHHOE COOTBETCTBYIOIIUMH MEKTYHAPOIHBIMHU
HOpMaMH, B HaCTHOCTHU KOHBGHHI/Ieﬁ IMPOTHUB IIBITOK, TAKKC OXBATHIBACT NPUHIIUIIBL
HeBo3Bpartienus (non-refoulement) (crates 3), 00s13aTETLCTBO OBICTPO PACCIIEIOBATH
nmpeamnojara€MbI€ HapymEeHH A U MPUBJICKATh BUHOBHBIX K OTBETCTBCHHOCTH, 3alIPCILICHUEC
COJIepKaHus IO/ CTpaXkeit 6e3 mpaBa MEepericKy U 3alpenieHHe UCI0Ib30BaTh B
CY/IOTIPOHM3BOJICTBE TOKA3ATEILCTBA, TOJIYUYCHHBIC C TIOMOIIBIO TIHITOK.
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45. Bsuny Bbimen3inoxkeHHoro Coenuaennbie LIITaTel 00s3aHbI B TOJTHON Mepe COOIOIATh
3alpeT Ha MBITKH U TJ10X0¢e ooparnieHne. CrenuanbHbIN TOKIATYHK IO BOPOCY O MBITKaX
YYUTBIBAE€T OrOBOPKH, clienanubie CoequneHHbiMu [ITatamu k Konsenuu u MITTTII,
COTJIACHO KOTOPBIM OHH CUUTAIOT Ce0s CBSI3aHHBIMU TOJIOKEHUSMHU O 3aIlPEIICHUH )KECTOKHX,
OeCUeIOBEYHBIX MIIM YHIKAIONINX JOCTOMHCTBO BUJIOB OOpAICHHS U HAKAa3aHHSI TOJBKO B TOM
Mepe, B KOTOPO kKECTOKOe, 0eCUEIOBETHOE HITH YHUKAIOIIEE TJOCTOMHCTBO OOpaIleHne WK
HaKa3aHWe 3aMpelieHbI TSTOH, BOCKMO U/WIIN YeThIpHAIaTo! onpaBkamMu K KoHCTHTYIMH
Coenunnennbix Ltatos®. B cBsisu ¢ 5tum CriennatbHbI JOKIAIUHUK XOTET ObI HATOMHUTE 00
03200Y€HHOCTH COOTBETCTBYIOIINX JIOTOBOPHBIX OPraHOB, KOTOPBIE BHIPA3WIIN COKAJICHUE T10
noBoay Toro, uro Coeaunennsie [1ITaTel B CBOEM BHYTPEHHEM 3aKOHOAATENILCTBE HE MPUBEIIU
oTpeJieNICHNE PECTYIICHUS MBITOK B COOTBETCTBUE C ONPEACICHUEM, COAEPKALTUMCS B
KoHBeHIMH, ¥ 110 TOBOAY OOIIMPHOTO XapaKTepa OTOBOPOK, clieTaHHbIX CoeTMHEHHBIMU

IITaTamu’s.

A.  OTcyTcTBHE SICHOCTH/TyTaHBIE MPaBUJIa

46. Hauunas ¢ 2001 roga agmunauctpaius CoequaenHsix LltaToB, oduimansHo moaTBEpkKAas
CBOIO TIPHBEPKEHHOCTH aGCOMIOTHOMY 3alPEIICHHMIO IIHITOK -, BBEJIA B ICHCTBHE PSJI Mep,
KOTOpbIe (pakTHYecKH OCIabsIoT 3TOT 3anpeT. KOHKPETHBIM TOMY IPUMEPOM CITYKHT
MemopanayM Jlxes C. baiibu, TornaniHero 3aMecTUTENS TEHEPAIbHOTO aTTOPHES 10 PaBOMY
YIIPaBJIEHUIO MHHUACTEPCTBA FOCTUIIUH, KOTOPBIH Teneps sBIseTcs GpeaepatbHbIM CyIbel, OT

1 arycra 2002 rona Ha ums Ane0epto ['oHcarneca, B TO BpeMs FOPUCKOHCYITbTA MPE3UISHTA
Coenunennbix LTaToB, a HeIHE TeHEPAIILHOTO ATTOPHES, B KOTOPOM JIENIAeTCsl OTIBITKA
CYIIIECTBEHHO CY3MTh OIIPEIEIICHUE MBITKH U YTBEP)KIAETCS, YTO HEOOXOIMMOCTh CaMOOOOPOHBI
MOYET CIIY>)KUTh OCHOBAHHEM JUIsl HapyIIEHUs] HOPM TIpaBa, 3alpemaronmx MpUMeHEeHNe
nmeITok>. CrienuanbHbli JOKIaTdNK OTMEYAeT, 9T0, KaK YKa3aHO B OTBETE NPABHTEIbCTBA
Coenunennbix lITaroB Ha BonpocHUK oT 21 okTs16pst 2005 roga, ’TOT MEMOpPAHAYM YTPaTHII
CWITy TIOCJIe MeMopaHyma MuarucTepcTBa roctunuu ot 30 nexadps 2004 rona.

47. OpaHako B HECKOJBKUX MOCJIENYIOIIMX BHYTPEHHUX MEMOPAaHyMax MUHUCTEPCTBA
000pPOHBI ITPETYCMOTPEHO PACIIUPEHNUE PAMOK JJOITYCTUMOIO C TOYKU 3pEHUS 'METOJI0B
IPOTUBOJICHCTBHSI COMPOTUBICHUIO" (CM. Taroke pa3nen B Hioke). 16 ampenst 2003 roga Obut
BBINYILIEH MEMOPAH/IYM, Pa3pelIaloNInil MpuMeHeHne 24 KOHKPETHBIX MeTOA0B. Bo BBeneHUN
ATOTO MEMOPAH]IyMa TOBOPUTCS, UTO 'BOOpY>KeHHbIe ciiibl CoenuHeHHbIX ITaToB 10mKHbBI
MO-TIPeKHEMY T'YMaHHO 00paIIaThCs C 3aIepKAaHHBIMU U, HACKOJIBKO 3TO YMECTHO U
cooOpasyeTcsi ¢ BOCHHOM HE0OXOANMOCTBIO, B COOTBETCTBHH C MpUHIMIIAMU JKEeHEBCKUX
KOHBEHIMIA" ™. JTa (hOPMYTHPOBKA SIBISETCS IBYCMBICICHHOI B TOM OTHOIICHHH, 4TO OHA
IPEJIIoJIaraeT, 4YTo BOEHHAass HE00OX0IMMOCTh MOKET IIPEBAJIMPOBAThH HaJl IPUHIUIIAMU

Kenesckux KoHBeHIMNA. B aToM KoHTEKCcTe CrierManbHbIi JOKJIAIUUK TaKKE OTMEYAET, YTO B
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cBOoeM oTBeTe Ha BonpocHuk CoenuHeHHbIe [1ITaThl HCMOIB3YIOT TONBKO TEPMHH "TIBITKA" U
HUKAK HE YIIOMHHAIOT "JKEeCTOKOEe, 0eCUSIIOBEYHOES HITH YHIDKAIOIIEE JIOCTOMHCTBO O0paIlieHUE U
HakasaHue".

48. Tlpenwus, cocrospuecs B Cenate 5 oktsa0pst 2005 roga, B 3TOM OTHOIIEHUH TOBOPSIT O
MHOTOM ™. Cenarop MakkeliH, Kacasich CyHIECTBYIOIIEN TyTaHUIbl OTHOCUTEIBHO TOTO, YTO
CUMTAETCs pa3peIICHHBIMU U HE pa3pelIeHHbIMH METOJaMU J0TpOoca, cKazall: " ITO TaKkKe
O3HayaeT, 4To MyTaHUIla B IPaBUJIaX CHOBA CTAHOBUTCS HEBOOOPa3MMOil. Y HAc Tak MHOTO
OTJIIMYAIOIIUXCSI IPYT OT APYyra IOPUANYECKIX CTaHIapTOB U JIa3eeK, YTO HAIM FOPUCTHI U
reHepalibl 3amyTanuchk. [IpencTaBbTe TOIBKO, KAKOBO HAIIMM COJJIaTaM, HAXOISAIIMMCS B
3aKIIOYCHHN B IOJIEBBIX yCIoBUsAX" >, ClenuaIbHbli OKIATIHK IPUBETCTBYET TO
obcrosiTenscTBO, uTo 15 nexabps 2005 roga npe3uaeHT by cornacuics ¢ monpaBKoi
MakkeliHa K 3aKOHOIPOEKTY 00 aCCUTHOBAHUSAX MUHUCTEPCTBY 0OOPOHBI, COTIIACHO KOTOPOU
3arpenaeTcs )KeCToKoe, 0ECUeIOBEYHOE U YHIDKAIOIIEe JOCTOMHCTBO OOpaIIeHNE HITH
HaKa3zaHUe MPUMEHUTENHHO K JILAM, COJIEPKAIUMCS IO/ CTpakel MHHUCTEPCTBOM 00OPOHBI U
HAXOJALIMMCS B PaCTIOPSDKEHUH WIIH O] KOHTpoJsieM paBuTenscTBa CoennHeHHbIX LlITaToB BO
BCEM MHpE, ¥ KOTOpasi TEM CaMbIM YCTPaHsET MyTaHHILY B MTPaBUIaX U KOJUPHUIIHPYET
3arpenieHne KeCTOKOTr0, 0ECUEIOBEYHOTO U YHHUKAIOIIETO TOCTOMHCTBO OOpaIeH s W
HaKazaHus . OH TAKKE CIMTACT, YTO OE3YCIIEITHOCTb MOMBITOK BHIe-TIpe3meHTa UeHHn n
mupektopa I[PV INocca HenBycMmbicieHHO 0cB0OOAUTE LIPY 0T 00s13aHHOCTH COOIIOIATE ATOT
3arperT, SIBJIAETCS CBUIETEIBLCTBOM CYIIECTBEHHOTO IIporpecca.

B. Mertoasl nonpoca

49. Ommpasich Ha IBYCMBICIEHHOE TOJIKOBAHUE TOTO, YTO MPEICTABIISIOT COOOH MBITKU U
Ioxoe oOpalieHue, 0 4eM Ijia peys B paszene A, MUHHCTp 000poHs! 2 nekadps 2002 rona
0J00pMII CIIeTyIOIINEe METO/IBI I0NIPOCca, KOTOPBIE CO BCEH OUEBHIHOCTHIO BBIXOIAT 32 PaMKH
NpeKHEeH MPpakTUKK (KaKk OHa U3JI0KeHa B Y CTaBe MOJICBO CITy>KOBI CyXOIMyTHBIX BOWCK

FM 34-52).

o "ITpuMeHATh MO3UINH, BBI3BIBAIOIINE CTpece (Kak, HAIpUMep, CTOSHUE), He OoJiee
YEeThIPEX YacoB,;

° cojepxanue B nzoisinun 10 30 THEeH;
° 3aJIep’)kaHHOMY MOKHO OJIEBaTh Y€XOJI Ha TOJIOBY BO BPEMsI €T0 TPAHCIIOPTHPOBKU U
orIpoca;

L4 JIMIICHUE CBETA U CIIYXOBBIX CTUMYIJIOB,
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U3bSITHE JTFOOBIX MPEIMETOB, CO3AA0IINX YI00CTBA,;

HACHJILCTBEHHAs CTPIIKKA (OPHUTHE JINIIEBOTO BOJOCSHOTO MOKPOBA | T.JI.);
pasleBaHue;

JIOTIPOC TIPOJIOJKUTENLHOCTHIO 10 20 4acoB u

UCIIOJIb30BaHUE JTMYHBIX oOUii 3amepkanHbiX (Kak, HanpuMep, 00sI3Hb CO0aK), ¢

TeM YTOGBI BBI3BATH CTpECC” .

50. Tocme ormenst 15 sBaps 2003 rojia BHIIIEYKA3aHHOrO MEMOPAHAYMA > MIHHKCTD

oGoposl 16 anperst 2003 roja CAaHKIMOHHPOBAI CIIETYIOLIHE METOBI

7

"B. CtumynupoBaHue/IUIIEHHE CTUMYJIOB, HAIIPUMEP MPEAMETOB, CO3/IA0IINX
y100CTBa;

S YXy,I[I_HeHI/Ie YCJIOBI/Iﬁ COACPIKAaHUS MOKET BKIIIOYATh B cebs BO3I[€I>10TBPI€ C
IIOMOLIBIO DKCTPEMATIBHBIX TEMIIEPATYP U JIMIICHUE CBETA U CIIYXOBBIX CTUMYIJIOB,

U. BnwusiHue Ha Cpely: M3MEHEHHE CPe/Ibl ISl CO3/IaHUsT YMEPEHHOTO THCKOM(OpTa
(HampuMep, 3a CUET KOPPEKTUPOBKH TEMIIEPATYPBI HITH PACTIPOCTPAHCHUSI
HETIPHUATHOTO 3araxa).

V. KoppekTupoBKa CHa: M3MEHEHHE BPEMEHH JJIsl CHA 3aJIep)KaHHOTo (HarpuMep,
IIEPEHOC BPEMEHH ISl CHA C HOYH Ha JIEHb). DTOT METOJ HE SIBIISICTCS JIUIICHHEM
CHa.

X. W3onsanus: W30sIHs 3aIep>KaHHOTO OT JAPYTUX 3aJePKAHHBIX ITPH
COOJIFOZICHHH, TEM HE MEHEEe, OCHOBHBIX CTaHJIAPTOB OOpaIieHus " .

51. OTu MeTOoBl yIOBIETBOPSIOT YETHIPEM U3 MATH PU3HAKOB MBITKU, IPEYCMOTPEHHBIX

orpejieNieHneM, coiepxkanMcs B KoHBeHIIM (laHHBIE aKThl COBEPILAIUCH O(PHIIUATBHBIMU

JUIIAMH TOCY/IapCTBA; Y HUX ObLIa SICHAS 11ETTh, T.€. COOp pa3BeAbIBATEIHHBIX JIAHHBIX,

MOJIYy4YCHHEC I/IHCI)OpMaIII/II/I; 9TH aAKThI COBCPIIATIMCh YMBIIIJICHHO, W XKCPTBbI HAXOAUJIMCH B

OecrioMoIIHOM ToIokeHHH). OIIHAKO, I TOTO YTOOBI YJIOBJIETBOPSITH OMPEICICHHUIO MBITOK,

COACPpIKAICMYCA B KOHBGHIH/II/I, AOJIDKHA MPUYUHATHCA CUJIbHAA 00JIb HIIH CTpagaHue, 6YZ[I> TO

dusnueckoe M HpaBcTBeHHOE. OOpaleHne, UMEIoIIee eIbl0 YHU3UTh KEPTBBI, MOKHO

paccMaTpuBaTh KaK YHHKAOMECC JOCTOMHCTBO 06pameHHe HJIM HaKa3aHHUuE, JaxXE €CJIN HE
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MPUYMHSETCS CUIIbHAs 00JIb WK cTpafaHue. Paccyxaast abCTpaKkTHO, TPYIHO OLEHUTH, UMEET
JIM 3TO MECTO MPU TaKuX JEHCTBUAX, Kak pazneBanue. OaHAKO MPUHYKICHUE 3a/1epKaHHbBIX
pas3zieBaThCs 10 HArOThl, 0COOEHHO B MPUCYTCTBUU KEHIIUH U BBUAY 00YCIOBICHHOMN
KYJIbTYPOIH 4yBCTBUTEIBHOCTH, MOKET B OT/IEJIBHBIX CIydasiX OKa3bIBaTh CUIIHHOE
TICUXOJIOTHYECKOE BO3ICHCTBHE U MOXKET CBOJIUTHCS K YHIIKAIONIEMY JJOCTOMHCTBO OOPAIICHUIO
WM JTAXKE K MBITKE. DTO TaKXKE CIPABEAJIMBO M B OTHOIIIEHUH HCIIOIB30BaHMSI COOAK, 0COOEHHO
CCIIM SICHO, YTO Y YeJIOBEKa eCTh Takas (poous . Bo3LeiiCTBIE ¢ IOMOLIBIO SKCTPEMAIBHBIX
TeMIIepaTyp, €CIU OHO IPUMEHSETCS B T€UEHUE MTPOJIOJDKUTEIBHOTO MEPHO/Ia BPEMEHH, MOKET

MPECAIIOJIOXUTCIIbHO NPUIHNHATE CUJIBHBIC CTpaJlaHUA.

52. Ha ocnoBe Oecen ¢ ObIBIIMMHU 3aepKaHHBIMUA CIIeIIMaNbHBIN TOKIA YUK TPUXOJHUT K
TOMY BBIBOJY, YTO HEKOTOPBIE M3 METOJIOB, 0COOCHHO MCIOIh30BaHNE COOAK, TPUMEHEHHE
OKCTPEMAITBHBIX TEMIIEPATYP, JIUIICHHE CHA B TEUCHHE HECKOIBKHX THEH MTOAPSA. 1
TPOJIOIKHTEITBHAS W3OS, BOCTPHHAMATHCH KaK IPHYHHSIONIAE CHIbHBIC cTpaganus . OH
TaK)Ke MO JYEPKUBAET, YTO OJJHOBPEMEHHOE TPUMEHEHHE ITUX METOJIOB C €1 OoJbIIei
BEPOATHOCTBIO MOYKHO OTHECTH K MbITKe. [lapmamentckas accambines CoBeta EBpomnbl Takxke
NPUILIA K TOMY BBIBOAY, YTO MHOTHE 3aJiepKaHHbIe ObUTH TIOABEPTHYTHl pAaBHOCUIBHOMY TIBITKE
IUIOXOMY OOpallleHHI0, KOTOPOE MPUMEHSIIOCh CUCTEMAaTUYECKU U C BEJOMA U IIPU COY4acTUU
npasurensersa Coenuaennsix tatos®. Takoro xe MHCHHMS TIPHACPKUBAICS WICH AIATHI
nopaoB Coeaunennoro Koponesctsa nopa Xoyn Kpelirxenckuii, KOTOpbli 3asBUII, UTO
"HEKOTOpPbIC U3 [METOIOB, CAHKIIMOHUPOBAHHBIX JJIsl HCNIOJIb30BaHus B [ 'yaHTaHamo-beit
BiacTsiMu CoennHeHHBIX 11ITaToB] mokupoBany Obl Hallle CO3HAHUE, €CTH OBl OHH OBLTH

CaHKIIMOHUPOBAHBI JUISI HCTIOJIB30BAHUS B HAIIEH COOCTBEHHOI CTpaHe"ez.

C. YcJjoBus coaepskaHus MO CTpaxei

53.  XoOTst MOKHO MPEOIOKHTh, YTO CHAYaIa CO3/IaHHBIC YCIIOBUS CO/IECPIKaHUS MO/ CTpaxKen
OIIPEIENIAIINCh COOOPAKEHUSAMU NOPAKA M O€30MIaCHOCTH, OHU 3aTEM, KaK IIPEJCTaBISAETCS,
CTaJIi UCIOJIb30BAThCS C LIEIBIO ' TIPOTUBOEHCTBOBATH COMPOTUBIICHNUIO" U BBI3BIBATH CTpecc63.
Kpome TOTro, OHH GBLIN TECHO YBSI3aHbI ¢ METOJAMH BeJCHHs 10mpocoB”. CylecTByeT
MHO’KECTBO CBHJIETENIbCTB, YKa3bIBAIOIIMX HA TO, YTO MCIOIb30BAINCH METO/IbI, UMEIOLINE
LEJIbI0 IPUHYIUTD 3aJIeP’KaHHBIX K COTPYAHUYECTBY, TAKHE, KAK U3BSATHE OACHKIbl WIH
IPEMETOB TUTHEHbI, TOCTOSHHO BKIIOYEHHBIHA CBET B KAMEPAX ", 3alpellieH e PasroBapuBaTh ™,
OCKOPOJICHHE KYIBTYPhI H PETUIHO3HBIX YyBCTB® ', THIICHHE CEHCOPHBIX CTHMYIIOB,
3alyrMBaHie U YMBIIUIEHHO CO3/JaHHAasi HEOIPEICIIEHHOCTb, BbI3BAHHAsI OECCPOUHBIM
XapaKTepOM 3aKJIHOYECHHUS], U JINIIEHUE TOCTyNa K HE3aBUCUMBIM CY/1aM, U 4TO 3TO 3TU METO/IbI
TPHBOIITH K CEPHE3HBIM MPOGIIeMaM JUTsl TICHXHYECKOTO 3/10poBbs . Kpome Toro,
IPOJIOJDKUTEIBHOE COZIEp’KaHue B KaMepax 0co00 CTPOroro peskuMa, HeCOMHEHHO, HMEIIO

CBOUM CJICACTBHECM OKa3aHUC NABJICHUS HA 3aI[€p)KaHHBIX69. CornacHo UMCIOIINMCS



E/CN.4/2006/120
page 24

COOOLIeHNAM, HECMOTPsI Ha TO, yTO 30-THEBHBIN CPOK COEPKAHUS B U30JISLIUU SIBIISIICS
MaKCHMaJbHO JOIYCTHMBIM, 3a/1€pKaHHbIE 0CIE KOPOTKUX NIEPEPHIBOB BHOBb OKA3bIBAJINCH B
U30JIALUH U TAKUM 00pa3oM COJep KaIiCh B KBa3UM30JSLMU CPOKOM 10 18 MecsiIeB .
CornacHo peleHusIM 1 3akioueHusM Komurera o npasam 4eaoBeKa, MpoJ0JKUTEIIEHOE
OJIMHOYHOE 3aKJIFOYEHHUE U aHAJIOTUYHBIE MEPBI, UMEIOIIUE LENIbI0 BBI3BATh CTPECC, HAPYIIAIOT
npexycmorpennoe nyHkroMm 1 crateu 10 MIITTIIT mpaBo 3aep:kaHHBIX HA TyMaHHOE
oOpallleHre U YBaXXEHHE JOCTOMHCTBA, IPUCYIIETO YEJI0BEUECKOM IMYHOCTH, U MOKET TaKKe
paccMaTpuBaThCs Kak OecueroBeYHOe oOpalleHe B HapyleHHe CTaTbu 7 MIITTIIT ™,

D. UYpe3smepHoe npuMeHEHHE CHIIBI

94. Ilepuoanuecky MOSIBISIOTCS COOOILIEHUS O TOM, YTO YPE3MEPHOE NPUMEHEHNE CUIIbI
PEryIISpHO HCIIONB30BATOCH B TPEX CIIyJasX: BO BPEMsI TPAHCIIOPTHPOBKH 2, B CBSI3H C
ornepanusiMu "cui nepBoHavdanbHoro pearupoBanus” (CIIP) u mpy HACHIIBCTBEHHOM KOPMJICHUH
BO BpeMmsi ToJ10/10BOK. [lociennuii ciydail kpaTko paccMatpuBaercs B pazzene V o nmpaBe Ha
310poBbe. COrinacHoO COOOILIEHUSAM a/IBOKATOB 3alIUThl, HEKOTOPBIE U3 METOJIOB, IPUMEHSIEMbIE
TPH HACHIIGCTBEHHOM KOPMJICHHH, HECOMHEHHO, PABHOCHIIBHBI IBITKaM . TIpH OTCYTCTBHE
71100011 BOBMOKHOCTH TIPOBEPHUTH 3TH YTBEPXKICHHS HA MECTE ITOCPEACTBOM MHIMBH Ty aTbHBIX
Oecen ¢ 3a/1epKaHHBIMU, KOTOPbIE MOJBEPrajliCch HACUIHLCTBEHHOMY KOPMIIEHHIO, & TAKXKE C
BpayaMH, MEICECTPAMHU U TIOPEMHON OXPAaHOH, 3TH YTBEPKICHUSI, KOTOPBIE XOPOLIO
000CHOBAaHBI, TOJIKHBI pacCMaTpUBAThCS KakK JOCTOBEpHbIe. OOpalieHue ¢ 3a1epKaHHbIMUA BO
BpeMmsi TpaHcopTUpoBKH U onepanuii CIIP nonreepxxnaercs (1)0T0-74 u BH)JeOMaTepanaMH75.
OTu MaTepuaibl IOKa3bIBalOT, YTO BO BpeMsl TpaHCHIOPTUPOBKHU U oneparuii CIIP 3anepxaHHble
HaxoJATCs B KaHJalax, IPUKOBAHbI LEISIMU, C YEXJIAMU Ha T'OJI0OBAX U MUX CUJIOW 3aCTaBJISIOT
0J1eBaTh HAYIIHUKHU U 3aKpbIBaTh I1a3a ClIEHUaIbHBIMU OUKaMU. OHM TaKk)Ke CBUIETEIbCTBYIOT
0 000X, MMHKAX, yaapax, a TAK)Ke 0 pa3/IeBaHUM JOHAra ¥ HaCHJILCTBEHHOM OpUTHE
BoeHHocHyxamuMu CIIP, koraa 3aep:kaHHble OKa3bIBaJIl CONPOTUBIICHUE, YTO
TOATBEPIKACTCS CBUACTENHCKIMHA TTOKA3aHMAMH OBIBIIHX 3a1epKaHHbIX . CIIeHHaNbHbIH
JIOKJIQTYUK CUUTAET, YTO TAKOE OOpaIeHre PaBHOCWIBHO MBITKaM, TOCKOJIBKY OHO TPUYHHSIET
KEPTBaM CHJIbHYIO 0OJIb MU CTPaJaHUe U UCIIOIB3YETCs B LENAX 3ayTrHBaHUS U/ WIn

HaKa3aHus.
E. [Ilepenaua, upe3BbluaiiHas Bbliaua, HeBo3Bpamenue (Non-refoulement)

55. IlocTosSHHO MOCTYNAIOT COOOIIEHHUS O MPAKTUKE BbIIAYU U HACUIILCTBEHHOIO
BO3BpAIlleHHs y3HUKOB ['yaHTaHaMO B CTpaHBI, TJIe UM I'PO3HT CEPbE3Hasi OMAaCHOCTb
TIOJBEPIHYThCA MBITKAM. [IpHMEpOM MOXET CITyKUTh Iepenaua r-ua Anb-Kanacu Hemeny B
anpene 2004 roga. C Tex mop ero NOCETHIIN €T0 aJIBOKAT M MPEICTABUTEIN MEXTyHAPOIHBIX
HCIIPABUTCIILCTBCHHBIX OpFaHH3aHHﬁ. Kaxk CBUACTCIILCTBYCT €ro aaABOKAT, I'-H AHB'KaHaCH HE
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6BLI TIPeIyPEXIEH O Er0 HEMHHYEMOM BO3BDAIIEHNN B VleMeH 1 M03TOMY He HMe
BO3MO>KHOCTH IOJaTh aneusInnl0. B Havane anpens eMy NPOTUB €r0 BOJIM CIAENAIN UHBEKIIMIO,
B PE3YyJIbTaTe KOTOPOH OH MOTEPSII CO3HAHUE U UCIIBITHIBAN raJIonnHanuu. Korma HecKonbko
JTHEH CITYCTSI OH OYHYJICS, OH IOHSUI, YTO HaXOAUTCS B TIOpbMe B CaHe, I'Zie, Kak OH YTBEP)KJIaeT,
ero Gy 1 Iy sl . Ha OCHOBaHHM MMeromeiicst y Hero uHpopmarun CriennanbHbIH
JOKJIaTYMK TPUJEPKUBAETCS TOIO MHEHUS, 4To npumensiemast CoennHeHHbIMU [llTaTamu
NpaKTHKa "Ype3BbIYaifHON BRIAUM' MIPEACTaBIsET co00i HapymeHue ctarbu 3 KonBeHIMn
IPOTUB IBITOK U CTaTbU 7 MIITTII®,

F.  OtcyrcTBHe GecIpHCTPACTHOrO paccieoBaHNs1/0e3HAKA3aHHOCTD

56. Kak yka3pIBaJIOCh B APYTUX pasjeiax HaCTOSIIETO JOKIAAa, 3a/IepKaHHbIe B TEUCHUE
IPOJOJKUTEIBHBIX CPOKOB HE HMEJH JIOCTYIA K CyJeOHBIM IpoleaypaM. PaccienoBaHus
YTBEPAKACHUM O MPUMEHEHUH MBITOK UIIU )KECTOKOM, OECUETIOBEUHOM, YHHIKAIOILLIEM
JIOCTOMHCTBO OOPAIeHUN WJIM HaKa3aHUU TPOBOMIIUCH PA3IMYHBIMU CTPYKTYypaMH
VICTIONTHATEITBHON BIIACTH 1 GBLIH JTHIICHB! GeCTpHCTPacTHOCTH. Kak mpecraBisercs,
HUKAKOTO HE3aBUCUMOT0 CYZIeOHOTO PACCiIeIOBaHUS JIFOOBIX 3asiBICHUI O TPUMEHEHUH MTBITOK
WM IIJIOXOM OOpaIleHUH He MPOBONIIOCH, UTO SIBJISIETCS MPSIMBIM HApYIIEHMEM MUHUMAaJIbHBIX
MEXyHAPOAHBIX CTaHAapTOB. [103TOMY HM OJIMH YeJIOBEK HE OBLT MPHUBIICUYEH K CyAeOHON
OTBETCTBEHHOCTH 33 COBEPIICHHE AKTOB IIBITKH . BBI3BIBACT GECIIOKOMCTBO TO 0GCTOATEIBCTBO,
YTO, KaK MPEACTaBISAETCS, UMEIN MECTO MOIBITKH 00ecTIeunTh O€3HaKa3aHHOCTh BUHOBHBIX B
TPHUMEHEHNH TIBITOK HITH IUIOXOM obpaiieHnu’ . ClennatbHblil TOKIAT9HK TPHICP/KHBACTCS
TOTO MHEHHS, YTO OTCYTCTBHE KAaKOTO OBl TO HH OBLIO HE3aBHCHMOTO PACCIECIOBAHUS PA3TUIHBIX
3asBJICHUH O MPUMEHEHHUH MBITOK WIIH IJI0OXOM oOparnienuu B ['yantanamo-beli mpeacrasiser
coboit HapymeHue o0s3atenbeTB CoenquneHHbBIX [1ITaToB o crathsm 12 u 13 KonBennuun
IIPOTHB NBITOK. [103TOMY OH coryaceH ¢ nmpu3bpIBoM EBpomneiickoro napiaMenra K
agmuaucTpanuu CoenuneHHsix 1lTaroB "pa3pemnts npoBeaeHne OecnpucTpacTHOIO U
HE3aBHCHMOT0 pacciieIoBaHus 3asBJIE€HUI O IPUMEHEHUH BITOK U HENoA00aroIeM o0palieHun

CO BCEMHU JIMI[aMHU, JIMIIIEHHBIMU CBOOOIBI U 3ajiep>KuBaeMbiMi COeTMHEHHBIMU [tatamu"®,

V. CBOBOJIA PEJIUTAU WA YBEXJIEHAN
N PEJIMT'UO3HASA HETEPITMMOCTD

A. TlpumMeHHMBIe Me:KIYHAPOAHBIE CTAHAAPTHI

57. TIpaBo Ha cBOOOMY penuruu win yoexaenuii 3amuiiaercs ctarbeit 18 MIITTII u
Hexnapanueit Opranuzanun OobeanaenHsix Hamuit 1981 rona o mukBuaanuu Bcex Gopm
HETEPIUMOCTH U TUCKPUMHUHAIIMH HAa OCHOBE PEJIMTUH WIH YOeKIeHHH. B cBOoMX 3aMedaHusx

obmiero nopsiika Ne 22 KomureT 1o npaBaM 4eoBeKa TOJIKYeT cTaTbio 18 Takum 00pa3oM, 4To
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"7M1a, B OTHOIIEHUH KOTOPBIX MPUMEHSIOTCS HEKOTOPbIE YCTAaHOBJIEHHBIE 3aKOHOM
OTpaHUYEHUs, HAIIPUMED 3aKIIIOUEHHBIE, IIPOJOJDKAIOT MI0JIB30BAaThCS CBOUMHU IIPaBaMHU
UCIIOBEI0BATh PEJIUTHIO WM YOSKIEHHUSI MAKCUMAJIbHO MOJHBIM 00pa3oM, COBMECTHUMBIM C
KOHKPETHBIM XapaKTepOM OrpaHI/I‘{eHI/IH"SS. JIuno, numeHHoe cBOOOAbI, HE MOXKET ObITh
JMIIEHO TpaBa Ha CBOOOY PETTUTUU WU YOXKICHUH. DTH HOPMBI JOJKHBI IPUMEHSTHCS KO
BCEM JIIO/SIM, HE3aBUCHMO OT MX PEJITHH WIN YOSKICHHUI, M BO BCEX MECTaX COJepKaHUs O]

.84
crpaeii™.

58. IlynmxTtom 3 crareu 18 MIII'TIIT npexycmoTpeHo, 4To "cBOOOa HCIIOBEIOBATH PEIUTHIO
WK yOSXKICHUS TOJIEKHT JIUIIh OTPAaHHYCHHUSM, YCTAHOBICHHBIM 3aKOHOM M HEOOXOMMBIM
JUTs OXpaHbl 00IIECTBEHHON 0€30MacHOCTH, MOPSIKA, 3I0POBhS U MOpAJIH, PaBHO KaK U
OCHOBHBIX TIPaB M CBOOO]T IPYTUX m"®. Yro kacaercs Takux orpanndeHuii, To Komurer
"O0TMeYaeT, YTO MOJ0KEHHS MyHKTa 3 CTaThu 18 MOIIKHBI TOJIKOBATHCS CTPOTO: HE MPHU3HAIOTCS
HUKaKHE OCHOBAHMS JUIsl yCTAHOBJIEHUS! OTPAHUYEHUH, KPOME T€X, KOTOPbIE KOHKPETHO
IIPEyCMOTPEHBI, 1aXKe €CIIU TAKUE OIPaHUYEHMSI pa3pellaloTcs B OTHOLUIEHUH JPYTUX TPaB,
samuiaemMsix [JakTOM, B Y4CTHOCTH 110 COOOPAKEHHSIM TOCY/[APCTBEHHOM Ge3omacHocTH" .
Kpowme toro, cornacuo cratee 4 MIII'TIII, oTcTymiieHus ot npaBa Ha CBOOOY PETUTHH WU

yOEXIEHUI HU MPU KaKUX OOCTOSITENIHCTBAX HE IOMYCKAIOTCS.

59. U nakowen, TpeThs u yeTBepTast JKHEBCKHE KOHBEHIIUH 00s3bI1BatoT CTOPOHBI yBaXaTh
peNUruo3HbIe YyBCTBA U OOBIUAU JIULL, JIMIIEHHBIX CBOOO/IBI B YCIOBUSAX BOOPYKEHHOTO
KOH(JIMKTA, BKJIIOYasi BOEHHOIUIEHHBIX, HHTEPHUPOBAHHBIX M JPYTUX BUJOB 33JePKAHHBIX.
Croza oTHOCATCS cBO0O/1a OTIIPABIIATH PEIMTUO3HBIE KYJIBTHI, TOCTYH K CBALICHHUKY U

3aMpCUICHUC NTUCKPpUMHWHAIINU, OCHOBaHHOM Ha peJII/IFI/II/I87.

B. CooOmennsi 0 HApylIeHHH NPaB YeJI0BeKa

60. U3 psaa opunuanbHBIX JOKYMEHTOB U COOOIICHUH, paBHO Kak U HH(opMaIum,
MIOJIyYEHHOM B pe3ysibTaTe 0eces], BHITEKAET, YTO CAHKIIMOHUPOBaHHBIE BIacTsIMU CoeTMHEHHBIX
[IITaTOB HEKOTOPBIE METO/BI I0IIPOCAa UMENTU OCOOEHHO YHU3UTEIbHBIN XapaKTep JUIsl Y3HUKOB,
HCTIOBEYIOIINX ONpeIeIeHHbIe penurin . TeMu, KTo 00ecreunBaeT Hai30p 3a
3aJIepKAHHBIMH, JIOTIPOCHI U PEXKUM 00paIieHu s, UCTIOIb30BAINCH U IPYTHE BUIbI 0OpaIeHus,
KOTOPBIE, BO3MOXHO, OBLITH CIIEIIUAIEHO PACCYUTAHBI HAa TO, YTOOBI OCKOPOUTH PETUTHO3HBIC
YyBCTBa 3a/ICPXKAHHBIX (HAIPUMEp, UCIIOIb30BaHNE B KAYECTBE JIMII, POBOISIIUX JOTPOCHI,
KEHIIUH, KOTOPbIE, B YaCTHOCTH, COBEPIIAJIN HEIPUCTONHBIE JEHCTBUS BO BpEMsI I[OHpOCOB"Bg).
Coo01manocs Takke 0 TOM, 4TO 3T METO/Ibl UCIIOIb30BAIUCH NIEPE]] HACTYIUIEHUEM BPEMEHU
JUTSE MOJIUTBBI M YTO B HEKOTOPBIX CITydasix 3a/lep>KaHHBIM HE pa3peliaiyd yMBIThbCS Tiepe

MOHI/ITBOfI, " MO3TOMY OHU HEC MOTJIM ITIOMOJIMTBHCA.
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. 90
61. JleicTBYIOLIMM CETO/IHA MepeuHeM O(PHUIIMATBEHO pa3pelieHHbIX METOI0B JI0Ipoca

pa3perieHo U3bIMaTh MPEMETHI PEIMTHO3HOTO KyibTa (Hanpumep, Kopan). Jto sBisercs
HEIOMYCTUMBIM OIpaHUYCHHEM IpaBa 3aJepKaHHBIX Ha CBOOOY PETUTHH UIIH YOSKICHUI.

62. Ocoboe 6ecTIOKOICTBO BBI3BIBATIM COOOIIEHHUS O BO3MOKHOM OCKOPOUTEIEHOM
oOpallleHHH C PeMETaMU PEIMTUO3HOTO KYJbTa, TAKUMH, Kak Kopan. CrienuaibHbIi
JIOKJIQTYHUK TI0 BOTIPOCY 0 cBOOOIe penuruu uin yoexnenuit 23 mas 2005 roga HanpaBuiia
IICHEMO TI0 3TOMY Borpocy npaButenbcTBy CoennnenHbix [lltaToB. B oTBeTe mpaBUTEnbCTBA OT
18 aBrycra 2005 roga mpuBOAUTCS MOAPOOHAS HHPOPMAITHUS, KACAIOMIAsICsl IIPOBEICHHBIX
pacciieioBaHHi TaKuX 3asBJICHUIA, a TAK)KE CYIIECTBYIOIIMX MEpP U MPaBHJI, KOTOPBIX JOIDKECH
NPUICPIKUBATHCS MIEPCOHAT 00BEKTOB CO/ICPIKAHUS 101 CTpaxkei. [IpaBUTENHCTBO yKa3alo, 4To
B pe3yJIbTaTe MPOBEICHHBIX UM PaccieJOBaHHIA ObLIIO YCTAHOBIICHO ISATh MOITBEPIKICHHBIX
ClIy4aeB OCKOpOUTENbHOro oopaieHus ¢ Kopanom co cTOpoHbI OXpaHHUKOB U
JOTIPAIINBAIOIINX, JOMYIIEHHOTO JHOO0 ¢ yMBICTIOM, JIN0O HEeTpeIHaMEepEeHHO, BKIIIOYas CIIy4aH,

Koraga KopaH IMUHAJIM HOTaMHU UJIKM HACTYIIaJIkd Ha HGFOgl.

63. Psn 3amepkaHHBIX YTBEPKIAIH, YTO MX MOJIBEPTIIN HACHILCTBEHHOU CTPIDKKE, BKITIOUYAs
Oputhe 0OPO/I, TOIOBBI U OPOBEH.

64. JlomosHuTENpHOE OECIIOKOHCTBO OBLIO BBI3BAHO OTCTPAHEHHEM OT JOJKHOCTH B
I'yantanamo-beit BOeHHOTO MyCyJIbMaHCKOTO CBsIeHHUKA. [lo31Hee oH ObLT apecToBaH 1Mo
MOAO3PCHHUIO B IITMMMOHAXKE U B TCUCHUC 76 I[HGI\/JI Haxo4uJICd B OAMHOYHOM 3aKJIOYCHUU.

VY TBEepkKAan0Ch, YTO OH HE ObUI 3aMEHEH, B PE3YJIBTATE YETO UCIOBEAYIOLIUE UCIIaM
3aICPIKAaHHBIC OBLIIH JIMILIEHEI €0 IOMOIIM B HAPYIICHHUE MuHnManbHBIX CTaAaHAAPTHLBIX ITpaBUJI

2
oOpartieHus ¢ 3aKITFOYCHHBIMI .

65. U HakoHeI, BBI3BIBAIOT TAKXKe OSCIIOKOWCTBO COOOIIEHUS O TOM, YTO TPABUTEIHCTBO
Coennnaennbix llITaToB MO0 KOCBEHHO, JTHOO MPSMO IMOOMIPSIET MMPAKTUKY aCCOITUHUPOBAHUS
ucjaama ¢ TeppOpU3MOM WIIM MUPUTCS C TaKOW MPAKTUKOM, KaK, HAapuMep, B cliydae

AoIpamurBaHus 3aACPKAHHBIX O CTCIICHU UX BCPBI B YUYCHHUEC HCJIaMa.

V. TIPABO HA HAUBBICHINM JOCTUKAMBIA YPOBEHD
OU3NYECKOI'O U IICUXUYECKOI'O 310POBbA

66. IIpaBo Ha 370pOBBE MPOUCTEKAET U3 JOCTOMHCTBA YEIOBEUCCKOM TUIHOCTH U HAXOIUT
CBOE OTpa)KEHHE B CIECAYIOUINX MEKIYHAPOIHBIX IOTOBOPAX, UMEIOIIUX OTHOIICHUE K
paccmatpuBaeMoii cutyarnuu: B myHKTe 1 ctateu 25 BeeoOmeli aekmapanuu npas 4elioBeKa, B
crarbe 12 MexTyHapoaHOTO MaKkTa 00 SKOHOMUYECKHX, COIIMATBHBIX U KYIBTYPHBIX IpaBax
(MIT2CKII), B ctathe 5 e) iV) MexyHapoIHOH KOHBEHIIUH O JTMKBHIAIMU BceX (hOPM PacoBoii
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JTUCKpUMHHAITUY U B cTaThe 24 KOHBEHIMM O TTpaBax pe6eHKa93. Xotst Coequnennsie IITaTel
He parudunmpoanu Hu MITDCKII, nu KonBenuio o mpaBax pedeHka, OHU MONHCcaIN 00a
ATHX JIOTOBOPA U TI03TOMY 0053aHBI BO3JICPKUBATHCS OT ACHCTBUN, KOTOPBIE JIUIITUIN OBl JTFO00M
13 3THUX JOTOBOPOB UX O0BEKTA U nemn™. Coemurennsie LIITaThl Takxke SBISIOTCS
roCyJapCTBOM - WieHOM BceMupHoO opranuszaiuu 3paBoOXpaHeHUs U, CIEI0BATENBHO,
COTJIACHJIMCH C TEM MPUHIIMIIOM, YTO "00JaaHue HAUBBICIINM JIOCTHKUMBIM YPOBHEM 3/I0POBbS

ABJIACTCA OJHUM U3 OCHOBHBIX IIpaB BCAKOI'O LIE’:.HOBGKZIH95.

67. B mangar CrienuaabHOTO JOKJIaIIMKa BXOIUT MPEICTABICHHE JOKIAI0B O TOJIO0KEHUN
JIeIT ¢ peanm3artieii paBa Ha 370pOBbe BO BCeM MUpe™, a Tocy1apcTBa MPH3BAHEI B OMHOM
Mepe COTpyIHIYaTh co CIIeHHaNbHBIM JOKIaAIHKOM B OCYIICCTBICHHH HM CBOEro MaHaTa’ ,
YAEISS [IPH 9TOM 0c060e BHIMAHHE 30POBBIO YI3BAMBIX TPy . TakuM oGpa3oM, MaHIaT
CriennaiabHOro JOKJIaJUMKa pacIPOCTPAHSAETCS Ha YTBEP)KIEHUS O HapYLIEHUIX IIpaBa Ha

3a0poBbe B ['yantanamo-beil.

68. IlommMO rOCyIapcTB, Ha KOTOPBIE JIOKATCS 00sI3aHHOCTH, BBITEKAIOMINE U3 ITpaBa Ha
3/I0POBBE, ONPEIEICHHYIO OTBETCTBEHHOCTh, BBITEKAIOIIYIO U3 HOPM MEXIYHAPOJIHOTO MIpaBa B

06JIACTH IIPaB YEeIOBEKA, HECYT M PAGOTHUKH CHCTEMBI 31PaBOOXPAHCHHS .

69. IIpaBo Ha 370pOBBE BKIIOYAET B CeOsI MPABO HA CBOEBPEMCHHBIE M aJICKBATHBIE YCIIYTH B
00J1aCTH 3/IpaBOOXPAHEHUs, a TAK)KE HA TAaKKE OCHOBOTMOJIATAIONIMe IPEANOCHUIKH 3J0POBbs, KaK
JIOCTYT K 0€3011acHOM MUTHEBOH BOJIE, IOCTATOYHOE CHAOKEHHE MPOIOBOILCTBUEM U
aJICKBaTHbIC CAHUTAPHBIC ycnymloo. MexayHapoaHbie JOTOBOPHI MO MPaBaM YeJI0BEKa
HaJararT TaKXke Ha TOCYAapCTBO KOHKPETHBIE 0043aTEIHCTBA IO OOECIICYEHHUIO 3aKITIOUEHHBIX
MOMEIIEHUSIMHU, OTBEYAIOIIMMH CAHUTAPHBIM TPEOOBAHUSM, U KAYECTBEHHBIM METUITMHCKHM

101
00CTy)KUBAaHUEM, B TOM YHCJIC B 00JIACTH TICHXUATPHH oL

70. CneunanbHBIA JOKIAIYHK 110 TIPABY Ha 3/I0POBBE MOIYUUII CEPbE3HBIE U IOCTOBEPHBIC
COOOIIIEHNsI 0 HapYLIEHUX IIpaBa Ha 3/10poBbe - B [ 'yanTaHamo-beil - kak ¢ TOuku 3peHus
MEIUIIUTHCKOTO OOCITY)KUBaHUS, TaK ¥ C TOYKHU 3PEHUSI OCHOBOTIOIATAIOIINX MPEIIOCHIIOK
3710pOBBA 2. B 9THX COOGIICHHSX, B YACTHOCTH, YTBEPKIACTCS, UTO i) YCITOBHS COMCPIKAHHS
3a/lep>KaHHbIX OKAa3bIBAIOT Pa3pyllIaollee BO3AEHCTBIE Ha ICUXUKY 3a/I€p’KaHHBIX;

1) mosy4eHue MEIUIIMHCKOW TOMOIIH 00YCIIOBJICHO COTPYIHUYECTBOM C JIOTIPALIHBAIOIINMH;
1ll) MeauIMHCKOE 00CITYy)KMBaHUE HE MPEOCTABIISIETCS, HEOIPABIaHHO 3aJICP)KUBACTCS U
SIBJISICTCSI HEaJICKBaTHBIM; 1V) 3a/IepXKaHHBIX MOJBEPTaOT HETOOPOBOIBHBIM IIPOLIEIypaM,
BKJIIOYAsl OKa3aHUE BO3JAEUCTBUSI C TOMOUIbIO0 HAPKOTUYECKUX CPEJICTB U HACHJILCTBEHHOE
KOpMIICHHE; U V) MEIUIMHCKHUI MepCOHANl CUCTEMAaTHYECKU HapyIaeT TpeOOBaHUS
npodecCHOHATBLHON 3TUKHU, OTKA3bIBasl 3a/IEPKAHHBIM B OKa3aHHH KaYeCTBEHHOW MEIUIIMHCKON

IIOMOIIH. XoTs Bce 9TH OOBUHEHUS SIBIISIOTCS CCPbC3HLBIMHU, CHGHH&HBHBIﬁ JOKJIAAUYUK BBUY



E/CN.4/2006/120
page 29

OT'PaAaHUYCHHOI'O o0beMa HaCTOALIEI0 AO0KJIaa paCCMOTPHUT ABa BOIIPOCA. ICHUXHUYECKOE
300POBBEC U 3TUUCCKUC 00s3aHHOCTH MCAUIHUHCKOI'O IICPCOHAJIA, B TOM YUCJIC BOIIPOCHI,
BBITCKAIOIUEC U3 HACUJILCTBCHHOI'O KOPMJICHUSI.

A. Ilcuxuueckoe 310poBbe

71. CornacHo coo01ieHusM, oOpallleHue C 3a1epKaHHBIMU TI0CTIE UX apecTa U YCIOBUS UX
COEpPIKAHMS OKa3alH IIyGOKOE BO3ICHCTBHE HA IICHXUYECKOE 3[0POBBE MHOTHX M3 HHX -,

K TaKOMY O6paHIeHI/IIO N TaKUM YCJIOBUAM OTHOCATCA 3aXBAaT U TPAHCIIOPTHUPOBKA 3aJCP)KAHHBIX
Ha HEOOBSBICHHBIA OOBEKT 32 PyOEKOM, JINIICHUE CEHCOPHBIX CTUMYJIOB M IPYTUE BHUIbI
KECTOKOT0 00paIieHusi BO BpeMsi TPAHCIIOPTUPOBKH; COJCPIKaHHUE B KIIETKAX, JIMIICHHBIX
HaJJIC)KAIUX CAHUTAPHBIX YCJ'IOBI/II\/JI, 1 UCIIOJIb30BaHUEC SKCTPEMAJIbHBIX TeMHepaTyp;
MHUHHUMAJIBHBIC BO3MOXKHOCTHU AJIA (1)I/I3I/I‘-ICCKI/IX ynpa)KHeHI/If/'I U TUTUCHBI, CUCTEMATUYCCKOC
MMPUMCHCHHUEC BO BpEMA JOIIPOCOB METOI0B HpI/IHy}KI[eHI/ISI; MMPpOAOJIKUTCIIBHBIC CPOKU
OJIMHOYHOTO 3aKJIIOYEHUS]; OCKOPOJIEHHE KYIbTYPhl M PEJIUTHO3HBIX UyBCTB; OTKa3 B IIPaBe
MEPCIHCKHU C ceMbeU M Cepbe?;HefIHIHe 3aACPKKHU B OCYHICCTBJICHUH TAKOI'O HpaBa;
HCOMPCACIICHHOCTD, BBI3BAHHAA 6CCCpO‘-IHI)IM XapaKTCPOM 3aKIIIOUYCHUSA, U IMIICHUEC JOCTYyIIa K
HE3aBUCUMBIM CyI[aMlO4. B HEKOTOpBIX ciydasix TaKUe YCIOBHS CTAJIN IPUYMHON CEPhE3HBIX
ncuxuueckux 3aboneBanwnii, bonee 350 cirygaeB camoBpenuTenbeTBa Tolbko B 2003 rony,
HHIWBUIYAJIbHBIX U MAaCCOBBIX ITOIIBITOK CaMOY6HﬁCTBa W MHOTOYHUCJICHHBIX NPOJOJIKUTCIIbHBIX
ro1010B0oK >, Cephe3Hble ICHXUUYECKHE PACCTPONCTBA GYIIYT, 1O BCEH BEPOSITHOCTH, BO MHOTHX
Cllydasix MIMETh JOJITOCPOYHBII XapaKkTep, Co3/aBas sl 3aJIep>)KaHHbIX M UX CEMEH Ha MHOTHE

1
TOJIBI CEPhE3HOE GPEMSI 10 YXOJLY 3a 30POBEEM .

B. OJruueckue 00s13aTEJLCTBA MEIMLIMHCKOI0 MEPCOHAJIA, B
TOM 4YHCJIe KACAKIMecs HACHIbCTBEHHOI0 KOPMJIEHHS

72. B cBoux goknanax CrienuanbHbIA JOKIA YUK TOTIEPKUBAI, YTO CIIEIHATUCTHI B 001aCTH
3/IpaBOOXPAHEHHUs] UTPAIOT HE3AMEHUMYIO POJIb B ITOOLIPEHUH, 3aIUTE U OCYLIECTBICHUH IIpaBa
Ha 3IIOp0BI>6107. Tem He MeHee B IPOLIIOM HEKOTOPbIE MEAUIIMHCKIE PAaOOTHUKN y4acTBOBAJIH,
HEPEAKO 10 MPUHYKICHUIO, B HAPYIICHUH IIpaBa Ha 3JOPOBbE U JPYI'UX IIpaB qeToBeKa’ .
B oTBeT Ha Takue HapyIIEHUs B MEXIYHAPOIHBIX IOTOBOPAX 110 TpaBaM 4yeJIoBeKa ObLIO
peraaMeHTHpPOBAHO MTOBEACHNE CIIEUAINCTOB B 00J1acTH 37jpaBooxpaHeHus. Hanpumep, B
MIII'TIIT roBopuTcst, 4TO "HU OJTHO JIUIO HE JTOJKHO 0€3 ero CBOOOHOTO COTIacus
MIO/ABEPraThCs MEIULIMHCKUM UM HAyYHBIM ombrram™ %, Kpome Toro, Komurer no npasam
YeJI0BeKa MPEI0KUII FOCy1apcTBaM-y4aCTHUKaM COOOLIUTh O TOM, B KaKOH Mepe OHU
npuMeHsIoT [[puHIUnBEl MeauIHCKOM dTHKK Opranuzanuun O0bequHeHHbIX Hanui,
OTHOCSIIMECS K POJIM PAOOTHHUKOB 3/IpaBOOXPaHEHUs], B OCOOCHHOCTH Bpayei, B 3alIUTeE

3aKIIIOYCHHBIX WJIH 3aACPIKAHHBIX JIMI OT MBITOK U APYTUX KECTOKUX, 0OecUeIOBEYHBIX HIIN



E/CN.4/2006/120
page 30

YHKarOIMUX 10CTOMHCTBO BU0B O6paHleHI/I$I W HaKa3aHUus, IPUHATBIC FeHepanLHoﬁ

Accamb6ieeii B pezomonuu 37/194 or 18 nexabps 1982 roz[allo.

73. Tlpunnumnsl MeauuuHCKOM 3TUKU Oprann3anuu O0beTMHEHHBIX Haluii mpuMeHsI0TCS KO
BCeM pabOTHHMKAM 37paBOOXpaHEeHUs. B HUX roBopurcs, 4To pabOTHHUKH 3/1paBOOXPAHEHUS
COBEPUIAIOT HAPYILICHHUS METUIIMHCKON 3TUKH, €CII OHU ) BOBJICUCHBI B JIFOOBIC OTHOIICHUS C
3a/lep>KaHHbIMH, "'11€JIbI0 KOTOPBIX HE SBJISIETCS UCKIIIOUUTENBHO 00CIIeI0BaHKE, OXpaHa Uiu
yAy4IIeHHEe UX (PU3NIECKOTO UITK IICUXUYECKOT0 3/10poBbs”, D) ecinu oHM MpUMEHSIOT cBOM
3HAHUS M OTBIT IS COJICHCTBUS MPOBEACHUIO IOTPOCa 33A€p KaHHBIX JIUI] "TaKuM 00pa3oM, 4To
3TO MOYKET OTPHUIATEIBHO NOBJIHATH Ha (PU3MUYECKOE WM TICHXUIECKOE 37I0pPOBbE”, UK C) €CITU
OHM Y/IOCTOBEPSIOT B TOM, YTO COCTOSTHUE 3710POBbsI 331€pKAHHBIX JIUI] I03BOJISIET 'TI0JIBEPTaTh
ux J11000# hopme oOpalIeHus Wi HaKa3aHUs, KOTOPOE MOXKET OKa3aTh OTpUIATEIHLHOE
BO3/ICHCTBHUE Ha MX (PU3NUECKOE WIH Ncuxudeckoe 310poBbe”. B [IpuHnunax Opranuzanun
O6wennHeHHBIX Harmii Takke TOBOPUTCS, UYTO HE MOXKET OBITh HUKAKMX OTCTYIUICEHUH OT 3THX

IMPUHIMIIOB HA HAa KaKNX OCHOBAHUAX, BKIIFOYAA I-IpE’:?;BI:I‘-IE[I\/JIHOe ITOJIOKCHHUC.

74. BceMupHas MEIMLIMHCKAs acCOLMALIMS TPUHSIIA aHAJIOTUYHBIE ITUUYECKHE HOPMBI B
Toxwuiickoit nexnaparmu (1975 rox), KOTOpast BIOCIEACTBHH OblIa MPUHATA AMEPHKAHCKOW
MEIHIMHCKOMN accormammeii . B Jlexnapanuu Bpauam 3alpeniaeTcsl y4acTBOBaTh B KaKUX Obl
TO HU OBLIIO JEHCTBUSX, B XO€ KOTOPHIX IPUMEHSIOTCS MBITKU WIHA JPYTHUE BUJIBI AKECTOKOTO,
0ecueoBEYHOr0 UM YHUKAIOIIET0 JOCTOMHCTBO 00pallleHys, WM IPUCYTCTBOBATH IIPU 3TOM, U
MCIIOJIb30BaTh CBOM 3HAHMS JUIsl COAEUCTBUS TaKUM JeiicTBUsAM. OcHOBoIIONararomnas pojib
Bpaya 3aKJII0YaeTcs B TOM, YTOOBI 00JIeryaTh CTpaJaHus, 1 HUKaKue APyriue MOTUBBI HE JTOJKHBI
IIPEBAIMPOBATH HAJl TON HeIBIo 2, MexayHapoaHbI COBET MEJUIIMHCKUX CECTEP TAKKE
OCYXKIaeT METOBI IOTIPOCa, HAHOCAIIHNE YIIEPO MCUXHUECKOMY U (PU3NIECKOMY 3/I0POBBIO, a
Takke OecueioBedHOe oOpalieHue ¢ 3aI[€p)KaHHI>IMI/1113: "BakHEHTIIast 00s13aHHOCTH
MEAMIMHCKUX CECTEP 3aKJIF0UAeTCs B COACHCTBUM 3/10POBbIO, IPEIOTBPALLIEHUH O0JIE3HEH,
BOCCTAHOBJIEHMH 3/10POBbS U 00JIETYEHUH CTpallaHHﬁ"ll4. B 31X MeXayHapOAHO IPU3HAHHBIX
ATUYECKHUX HOpMaxX BOIUIOIIAETCS MPaBO Ha 30POBbE, U OHU COCTABIISIOT CYTh ATOTO MpaBa.
CobmrofieHne crienuanTucTaMy B 00J1aCTH 3JpaBOOXPAHEHHS ITUX TUYECKUX HOPM SIBIISCTCS

KpaﬁHe BAXKHBIM 3JICMCHTOM pCain3alvuu 1paBa Ha 3J0POBLEC.

75. CrneunanbHbIi JOKJIAAUUK ITOJYYUII COOOLIEHHUS, MHOTHE U3 KOTOPBIX MOATBEPKIAI0TCS
paccIIe10BaHNAMH, IPOBEACHHBIMA BOCHHBIME BiacTsivi Coemaennsix ltatos™™, cormacuo
KOTOpPBIM MEIUILIMHCKUH NepcoHal B I 'yanTaHaMO-bell cucTeMaTnyecky HapyIal HUpOKO
IpU3HAHHbIE 3TUUECKNE HOPMBI, U3J105keHHBIE B [IprHIMMIax MenuunHcKol 3Tuku Opranus3anuu
O6benunennbix Hanmii u B Tokuiickoi neknapanuu, Hapsaay ¢ IPOYHO CIOKUBIIUMUCS
npaBUIaMy KOH(PHIEHIIMATBHOCTH B MeIUIIMHCKON Tpodeccuu. K unciay cooOImeHHbIx
HapYIICHUI OTHOCATCS: a) HapyHIICHUE KOHPHICHIUATBLHOCTH IIOCPEICTBOM Pa3riIallieHUsI
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uH(bOpMaIInH, cofepxKalencs B MEAUIIMHCKUX KapTaxX, WK WHOM nHopMaluu i ueiei
IPOBECHUS nonpocanﬁ; b) y4actue B mpoBeneHUH JONPOCOB, KOHCYIBTUPOBAHUE HITH
PUCYTCTBUE BO BPEMs JOMPOCOB™; M C) TPUCYTCTBHE BO BPEMsI HEIOOPOBOIBHBIX
MEAUIIMHCKUX MPOLEAYp UK y4acTHe B TAKUX MPOIEAypax, BKIOYas UCIIONIb30BaHHE
HApKOTHUYECKUX CPEJICTB U HACUIIbCTBEHHOE KOpMJIeHI/Ielw. Kopoue roBopsi, 3Tu cooOrieHust
CBUJICTEILCTBYIOT O COYYaCTUN HEKOTOPBIX METUIIMHCKUX PaOOTHUKOB B KECTOKOM OOpAIEHUN
C 3aJIep>KaHHBIMH, HAHOCAIIUM YIIIEepO UX 30pOBBI0. Takoe HEeATUYHOE MOBEICHNE HAPYIIIAET
MpaBo 3aJ€P>KaHHBIX Ha 37J0POBbE, a TAKKE SBISCTCA HAPYIICHUEM 00S3aHHOCTEH MEIUIIMHCKUX
pabOTHUKOB, BBITEKAIOIINX U3 MPaBa Ha 3I0POBbE.

76. B omnoMm u3 moknanoB MexayHapoaHoro komurera Kpacnoro Kpecra ykaspiBaercst, 4To
"04eBHIHOE COETMHEHNE JOCTYTA K MEUIIMHCKOM MTOMOIIY C CUCTEMOU NMPUHYXAECHUS IPUBEIO
K TOMY, YTO Y3HHUKH OTKa3bIBaJIHCh OT COTPYAHUUYECTBA C BpayaMH. Y3HHUKH OT
JIOTIPAITMBAIOIINX WX JIMII Y3HAIOT, YTO JOMPAIIHBAIOIINE OCBEIOMIIEHBI 00 MX OO0JIE3HSX, B
pe3yNbTare 4ero 3aKJIF0UYCeHHbIE 00Jiee HE TOBEPSIOT Bpaan"ﬂg. CrneunanbHbIA JOKITaTUUK
00€CTOKOeH TeM, 4YTO HH(OpMAIHs, KOTOPYIO 3a7ep KaHHbIE TIPEAOCTABISIOT METUITTHCKIM
pabOTHUKAM, UCIIOJIb30BANIACH B LIEJSIX HAKa3aHUs U IPUHYXKIEHUS, U IOATOMY 3a/1epKaHHbIE
HA4YMHAJIU [IOHUMATh, YTO OHU HE MOTYT JJOBEPATHh MEAUIIMHCKUM paboTHUKaM. B pesynbTare
3TOrO 3aJIep’KaHHbIE MOTYT HE 00paIaThes 32 MEJUIMHCKOM TOMOIIBIO WM, €CIIH OHU
oOparraroTcs 3a TaKoi TTOMOIIBIO, MOTYT HE PaCKPhIBATh MEAUIIMHCKIM Pa0OTHHUKAM BCIO
uH(pOpMAIIHIO, HEOOXOUMYIO JUTSI TOTYICHHSI aJIEKBATHON M HAJUISKAIICH METUITTHCKOM
noMomu. B ciydae rono1oBKu 0co00 BaXKHOE 3HAUYCHHE UMEIOT JOBEPUTEIHHBIE OTHOIICHUS
MEXY 3a7iep>KaHHBIM U MEJUIIMHCKUM PaOOTHUKOM, C TEM YTOOBI METUIIUHCKHI PaOOTHUK B
COOTBETCTBUU C NMPUHIUIAMH 3TUKHA MOT IPOKOHCYJITUPOBATh T'OJIOAAIOIIETO O MOCIEICTBUAX
OTKa3a OT IIpUEMa MULIH JUIsl €TO 3/10POBbSL.

77. MunuctepctBo 060ponsl CoenrHeHHbIx [1ITaToB BBENO B 1€MCTBUE MPUHITUIIBI
MEJIUIIMHCKOU MPOTPaMMBbI, KOTOPbIE BO MHOTOM COBMaAal0T ¢ [IpuHIIMnaMu MeauimHCKoMl
stuku Opranuzannu O0benuHeHHbIx Haiuil, HO B HEKOTOPBIX aCMeKTax CYIIECTBEHHO
OTIIUYAIOTCSI OT HUX. Hambolee BaXKHOE OTIIMYME 3aKIIFOYAETCS B TOM, UYTO MPUHITUIIHI
Coenunennbix 11ITaToB NpUMEHSIIOTCS TOJBKO K TEM MEAUIIMHCKUM paOOTHUKAM, KOTOPbIE
HAXOJATCS C 3a/ICPXKAHHBIMU B " OTHOIICHUSX THUITA Bpaq-nauHeHT"lzo. B cooTBeTCTBHH ¢ TAaKNM
pasznenenueM poiieit Coenunennbie IITaTel MpU3HAIOT, YTO ICUXUATPHI U TICUXOJIOTH
MPUHUMAJHN y4acTue B pab0Te KOHCYJIBTAIIMOHHBIX TPYII 1O TEOPETUUECKUM acTleKTaM
MOBEJICHUS, KOTOPBIe 00eCTIeYnBAII YKCIIEPTHOE OOCITY)KUBAaHHE JOMIPOCOB, HO 000CHOBHIBAIOT
WX y4acTHue B JOMpocax TeM, YTO 3TH METUIIMHCKUE paOOTHUKH HE HaXOMSTCS C 3a/IepyKaHHBIMU
B OTHOIIICHMSIX TUIIAa Bpad-maueHT. boiee Toro, oHU yTBEPKIAIOT, YTO 11€JIb TAKUX TPYIII
COCTOUT B OKAa3aHUU COACHCTBUS ''B IPOBEICHUH 0€30MACHBIX, 3aKOHHBIX, STUYHBIX U

>ddexTHBHBIX gompocos .
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78. OpoOGpennble u mpuMeHsiemble B [ 'yantranamo-beit metozsl gompoca, oJHaKo, He
COBMECTHMBI C LIEJIBIO TPOBECHHS 0€30TMaCHBIX, 3aKOHHBIX, STUYHBIX U 3 (HEKTUBHBIX
,I[OHpOCOBlzz, Y OHHM OTPULATEIBHO MOBIMSIN HA ICUXUYECKOE 3I0POBBE 3a/iepKaHHbIX. Kpome
toro, B [Ipuniunax Opranuzanuu O0beMHEHHBIX Haruii 1 B Ipyrux KoJeKcax STUKH
MEIUIIMHCKUX PAOOTHUKOB HE MTPOBOAUTCS PA3IUYHUS IO POJIM MEIUIIMHCKUX PAOOTHHUKOB.
['maBHas mOChIIKA TAKUX MPUHIIAIIOB 3aKIIOYAETCS B TOM, UTO 3HAHUS U OIBIT MEIUIIMHCKUX
PabOTHUKOB HE JIOJDKHBI UCTIOJIB30BATHCS B yIIEpO 3/I0POBBIO JIOACH; MO3TOMY KOHKPETHOE
MOJIOKEHUE MEIUIIMHCKOTO PAOOTHHKA TI0 OTHOIICHHUIO K IMAIIMEHTY HE UMEET HUKAKOTO
3HaueHus . B Toii Mepe, B KaKOoW MEeTUITUHCKIE PAOOTHUKY "TIPUMEHSIOT CBOM 3HAHUS U
OTBIT" JUISI OKa3aHMSI KAaKOTO ObI TO HH OBLIO COACUCTBHUS MTPOBEICHUIO JOMIPOCOB, UTO " MOdHCEm
OTPHIIATEIIBHO MOBJIUATE" (BBIACICHO aBTOPOM) Ha (PH3UUECKOE MITH IICUXUUYECKOE 3/I0POBhE
3aJIep’)KaHHOTO, OHU HAPYIIAIOT MPUHIIHUITE TPOPECCHOHATHLHON ITHKH U MPaBO 3a/IeP>KAHHBIX Ha
3I[Op0Bb€124.

79. Coobuienus, noctynaromue u3 I 'yantanamo-belt, OATBEp)KIAIOT, YTO Bpa4H U IpyTrHe
MEAMIMHCKNE pAaOOTHUKY MPUHUMAIOT Y4aCTHUE B HACHJIbCTBEHHOM KOPMJIEHUH
3aI[€p>KaHHI>IX125. HacunbscTBeHHOE KOPpMIIEHUE TOJIOJAIOIINX CTaBUT HECKOJIBKO KOHKPETHBIX
BOIIPOCOB IpaB uesioBeka. OAMH BOMPOC KacaeTcs TOro, KakuM 00pa3oM 3aJepiKaHHbIe
IIOJBEPIalOTCs HACUIBCTBEHHOMY KOPMIICHHIO, YTO PACCMATPUBAETCS B Pa3IeJie HACTOSILErO
JIOKJIA/1a, KACAFOMEMCS TIBITOK -, Jpyroii BOIpoc Kacaercst STUKU U 3aKOHHOCTH
HACUJIbCTBEHHOIO KOPMJICHHS, HE3aBUCUMO OT TOT0, KaKUM 00pa30M OHO OCYILECTBIIIETCS, YTO

OYCHBb KPATKO BBUAY HCXBATKHU MCCTA paCCMaTPHUBACTCA HUKC.

80. B Toxwuiickoii 1 ManbTHHCKOM JeKIapalusx BpauaM 3arperiaeTcsi yaacTBOBATh B
HAaCWJIbCTBEHHOM KOPMJICHUH 3a/I€P>KaHHBIX IIPU TOM YCJIOBHH, YTO 33J€pKAHHOE JIUIIO B
COCTOSIHHH CYIHTB O MOCIEACTBHSX OTKa3a OT pHeMa UK . Takas O3S MPOIUKTOBAHA
OCHOBOIIOJIATAFOIIUM IIPUHIUIIOM JIMYHOCTHOW aBTOHOMUH, KOTOPBIN KPACHOM HUTBIO IPOXOIAUT
yepe3 Bce HOpMbI NpaBo3aliuTHOro npasa. Kak u BecemupHas MenuuunHckas accouuanus,
AMepuKaHCKas MeITUIIMHCKAs aCCOLUAIIHS 1 MHOTHE IPYTHE aCCOIUAMU 000puian TOKHICKYIO
nemapaumom. Kpowme toro, B reueane 2004 ros1 B KOHTEKCTE TOJIOAOBKH JIUIL, 3aICPKAHHBIX
najgecTuHCKkuMU criiamu 0e3onacHoctd, MKKK coobmmum, uro ero Bpaun OyayT "HacCTOSITEIIBHO
TpeOoBaTh OT BJACTEN HE MOJBEPraTh 3aJ€pKaHHBIX HACUILCTBEHHOMY KOpMJICHPIIO"lzg. bonee
TOT'0, HEKOTOPbIE HAllMOHAJIbHBIE CY/Ibl, ONUPAsACh HA IPABO JIMYHOCTH OTKAa3bIBaThCS OT
JIEYEHUs1, IPUHSIN PELIEHHE O TOM, UYTO BJIACTH HE MOTYT NPUOEraTh K HACWJIbCTBEHHOMY
KOPMIICHHIO 3aK/TI0YEHHBIX . XOTs HEKOTOPBIE APYrHe HALMOHATBHBIEC Cy/IbI 3AHSUTH HHYIO
MO3UIHIO, HE SCHO, YAEIWIH JIM OHU Ha/JIeKallee BHUMaHUE COOTBETCTBYIOLIUM

131
MEKTYHApOAHBIM CTaHIapTam 3



E/CN.4/2006/120
page 33

81l. Kak coobmmuio npaButenbcTBo CoennHeHHBIX [1ITaTOB, MOTUTHKON MUHHUCTEPCTBA
000POHBI pa3penraeTcsi MEAUITMHCKUM paOOTHIUKAM OCYIIECTBIISATh HACHIbCTBEHHOE KOPMJICHHE
3a7iep>kaHHoro B ['yaHTanaMo-beii, Koria rojo/1oBKa yrpoxaeT ero Ku3Hu Uiu 3I10p0BL}0132.
Onnako 3ta nonutuka CoequueHHbIx IlITaToB HECOBMECTHMA C TPUHIIMIIOM JIMYHOCTHOM
ABTOHOMUH, C MOJUTUKON BceMupHON MeTUIIMHCKOM accorManud U AMEpUKaHCKON
MEIUIIMHCKON acCcoIMalny, a Takke ¢ mosuiuei Bpadeit MKKK (kak oHa Obliia oTMEUeHa B

npeaAbIAymcM HYHKTG), C HO3I/IHI/Ieﬁ HCKOTOPBIX HAIIMOHAJIbHBIX CYAOB U MHOT'UX OPYTUX.

82. C Toukwu 3peHus paBa Ha 3/J0POBLE, OCO3HAHHOE COTJIACHE HAa MEIUIIMHCKOE JICUCHHE
HMEET UCKIIIOYUTENLHO Ba)KHOE 3HAUECHUE, KaK U ABJIIONIEECS €r0 "JIOTHYECKUM CIIEICTBHEM"
MpaBO OTKA3bIBATHCA OT nevenus ™. Haxonsmeecs B 3/IpaBOM yMe 3aJIepKaHHOE JIUII0, HE
MEHee YeM JIF000 IPpYyroil 4emoBeK, UMEET MPaBO OTKA3aThCs OT nedenus—>. Wnaue roBOpH,
JIeYeHUE HAXO/ISIIIEroCs B 3/[PABOM YME 3aJIEP>KaHHOTO 0€3 eTro HIIH €€ COTJIACHS - BKITIoYast
HaCUJILCTBEHHOE KOPMJICHHE - ABJISIETCS] HAPYIICHUEM TTpaBa Ha 3/J0pPOBbE, a TAK¥Ke

MEXTYHAPOIHBIX STUYECKIX HOPM JJISI CIICIIUAIMCTOB B 00JIACTH 37paBOOXPAHCHHUSI.
VI. BBIBOJAbI U PEKOMEHJIAIINA
A. BruiBoasl

83. HopwMmbl MexTyHapOIHOTO MpaBa B 00JaCTH MpaB YeI0BeKa MPUMEHHMBI K aHAIHU3Y
MOJI0KEHUS 3a€PKAHHBIX, CoJepKauMxcs moJ crpaxen B ['yantanamo-beii. boiee Toro,
HOPMBI TTpaBa B 00J1aCTH NpaB YeJI0BeKa MPUMEHHMEBI B JTI000€ BpeMsl, JasKe B YCIOBUSX
Ype3BBIYAHOTO TIOJ0KEHUS U BOOPYKEHHOTO KOH(DIMKTa. BoliHa ¢ TeppOopH3MOM KakK TakoBast
HE SBIISIETCS BOOPYXEHHBIM KOH(IIMKTOM IS [eNIel MPUMEHEHUST MEXKTyHApOIHOTO
rymanuTtapHoro npasa. Coenunennsble LlItatel AMepuky He yBegoMuiu I'eHepaibHOTO
cekperaps Opraamzanun O0bennHeHHBIX Harwmii wim apyrue rocyaapcTBa-yqacTHHKH
JIOTOBOPOB 0 KaKMX-JIN0O 0(UIIUAIBHBIX OTCTYIUIEHHUSX OT IOJI0KEHUH MeXIyHapoIHOTO MaKTa
0 rPKIAHCKUX U MOJUTUYECKUX IIPAaBaxX WM KaKUX-THO00 IPYruX MEXAYHapOIHBIX I0TOBOPOB

110 IIpaBaM 4YCJIOBCKA, YHAaCTHUKOM KOTOPBIX OHU ABJIAKOTCA.

84. Jluma, conmepskamiuecs moj crpaxkeid B ['yanranamo-beil, IMEIOT mpaBo OCNapuBaTh
3aKOHHOCTH X 33/IepKaHus B CyJIeOHOM opraHe B cooTBeTcTBUH co craTheir 9 MIIITIIT u mpaBo
Ha 0CBOOOX/IEHUE, €CIIU OYAET YCTAHOBJIEHO, YTO UX 3aJepKaHue JINIIEHO 3aKOHHBIX
OCHOBaHUM. DTO IPaBO B HACTOsALIEE BpeMsl HapylIaeTcs, U JajbHElIIee colep>KaHne 1o
CTpaXkel Bcex JInI, Haxoasmuxcs B | 'yantanamo-beid, mpeacrasiser co60ii MpoU3BOIBHOE
3anepkanue B Hapymenue ctarbu 9 MITTTIII.
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85. MHcnomHurtensHas BiacTh npaButeabcTBa CoennHeHHBIX 11ITaTOB (hyHKIIMOHUPYET B
KauecTBE CY/bH, MPOKYpPOpa 1 3aIUTHHUKA JIUII, COACPIKAITUXCS 10T CTpakel B [ 'yaHTaHamo-
beii: aT0 mpencraBiseT coO0M cephe3HOe HAPYIICHUE PA3IMYHBIX TapaHTHUH MpaBa Ha
CIIpaBeUTMBOE CYJcOHOE pa3OupaTeIbCTBO B HE3aBUCUMOM CY/I€, KaK OHU MPEAYCMOTPEHBI
cratbei 14 MIIITIII.

86. IlombiTku anmunucTpanuu CoequHeHHBIX [IITaTOB N3MEHUTH ONpeeTIeHne TTOHATHS
"IBITKA" B YCIOBHSIX OOPBOBI C TEPPOPU3MOM, YTOOBI PA3PEIIUTh HEKOTOPBIE METO/IBI BEACHUS
JIOTIPOCOB, KOTOPBIE HE IOMYCKAIOTCSI B COOTBETCTBUU C MEXIYHAPOIHO MPU3HAHHBIM
OTpeJIeJICHUEM TIBITKHU, BBI3BIBAIOT cepbe3Heliee 0ecrnokoicTBo. OCOOEHHO TpeBOXKaIIEH
ABJISIETCS TIyTaHUIA B TOM, UYTO KacaeTcs CAaHKIIMOHUPOBAHHBIX U HECAHKIIMOHUPOBAHHBIX

MCTOIOB J0IIPOCa B ITOCICAHUEC I'O/AbI.

87. Merons! nonpoca, CAHKIMOHUPOBAHHBIE MUHUCTEPCTBOM OOOPOHBI, 0COOEHHO €CIIi OHU
UCTIONB3YIOTCS] OHOBPEMEHHO, TPEICTABISIOT COO0M YHMKAIOIIEe JOCTOMHCTBO 00paleHne B
Hapymenue ctatbll 7/ MIITTIIT u cratbu 16 KonBeHITMU MPOTHB MBITOK. EcCiM B OTAETHHBIX
CIIy4asix, KOTOpbIE CTaJIM U3BECTHBI U3 Oece1, KEePTBA NCIBIThIBAIA CUIIbHYIO 00JIb WIIH
CTpaJaHue, TO TaKhe JEHCTBUS M0 ONpeAeNICHUIO, coaepxaliemycs B ctarbe 1 Konpenuuu,
OBLIIM paBHOCWIIBHBI IIBITKE. Bosee Toro, oduiue yciaoBus coaepKaHusl O CTpakel, B
YaCTHOCTH HEOIPEAEICHHOCTh OTHOCUTENIBHO MTPOIOJIKUTEIBHOCTH 3aICPKAHUS U I0JITHE
CPOKH TpeObIBaHNS B OJJMHOYHOM 3aKTIOUEHHIH, PABHOCHIILHBI 0€CUEIOBEYHOMY OOpAIICHUI0 U
HapYIICHHIO NTPaBa Ha 3J0POBbE, a TAKKe MpeaycMoTpeHHoro myHktoM 1 crateu 10 MITTTITT
IpaBa Ha TyMaHHO€ 0OpallleHHE U yBa)KEHUE JIOCTOMHCTBA, IIPUCYILET0 YeT0BEUYECKON

JINYHOCTH.

88. UpesmepHoe HacHIIUE, TPUMEHSBIIIEECS BO MHOTHX CITydasiX BO BpEMsI TPAHCIIOPTHPOBKH,
B OIEpALUAX CUJI IEPBOHAYAIIBHOIO PEarupOBaHMS U IIPU HACUIBCTBEHHOM KOPMJICHUHU
00BSIBUBILUX IOJI0JO0BKY 3a/1€PKaHHBIX, JOKHO, COITIACHO OIPEEIICHHIO, COJEpKALEMYCS B

cratbe 1 KOHBGHHI/II/I IMPOTHB IBITOK, OLICHUBATHCA KaK PAaBHOCUJIBHOC IIBITKE.

89. IlpakTrka BO3BpAIICHUs JIUI] B CTPAHbI, IJIe OHH MOABEPrarOTCs CYIIECTBEHHON ONAaCHOCTH
CTaTh XEPTBOH MBITOK, KaK 3TO MPOM30IILIO B cirydae r-Ha Ajb-Kamacu, npejicraBnser co0oit
HapyIlIeHHe NpUHIMIA HeBo3BpamneHus (non-refoulement) u mpotuBopeuut crathe 3
Konsennuu npotus neitok u cratbe 7 MITTTIIL.

90. OrtcyrcTBHE KaKoro OBl TO HU OBLIO OECIIPUCTPACTHOTO PACCIICOBAHUS 3asIBICHUN O
MMPUMCHCHHUH IIBITOK U INIOXOM O6paIIIeHI/II/I M BBITCKArOIass u3 3Toro Oe3HaKa3aHHOCTh
BUHOBHBIX NPEACTABISIOT co00ii HapymeHue ctareil 12 u 13 KoHBEHIIUH MPOTHUB MBITOK.
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91. CymiecTBYIOT HaJICKHBIC CBHJICTEIIHCTBA TOTO, YTO TIPH Pa3IMUHBIX 00CTOSTEILCTBAX
JIMIIa, 3aJIep)KUBaeMbIe Ha 00BEKTE COJIepIKaHus o1 cTpakel B I'yantanaMmo-beit, aBisimuch
JKEPTBAMHU HapYIICHHS MpaBa Ha CBOOO Ty PEJIMTHUH WIIM YOSKICHUH B HapyIlIeHue cTaThy 18
MIIITIIT u lexnapanuu 1981 roga. Ocoboe 6ecrmoKoiCcTBO BBI3BIBAET TO OOCTOSTENHCTBO, UTO
HEKOTOPBIC U3 ATUX HAPYIICHHI OBIIN J1a)Ke CAHKIIMOHUPOBAHKI BiIacTsMU. Kpome Toro,
HEKOTOPBIE METOJIBI JIOTPOCA OCHOBAHBI HA JUCKPUMUHAIIMH IO MPU3HAKY PEITUTUN U UMEIOT
EJTbI0 OCKOPOUTH PEITMTHO3HEBIE UYBCTBA 3/ ICPKAHHBIX.

92. Cymmaphsbie ycioBus coaepxanus B I 'yantaHamo-beil mpeacTaBnsioT coboit HapyIieHne
IIpaBa Ha 3/I0pPOBbE, IOCKOJIBKY OHH SIBISIOTCS CJICICTBUEM HAPYILIECHUS J0JTa U IPUBEIIN K
CEPbE3HOMY YXYALICHUIO IICUXUYECKOT0 3J0pPOBbsi MHOTUX 33J€P/KaHHBIX.

93. EcTb Takke OCHOBaHUS JUISI CEPbE3HOTO OECIIOKOICTBA B CBSI3U C YTBEP)KACHUSIMH O
HapyILIEHUAX TUYECKUX HOPM MEIULIUHCKUM IIEPCOHAIIOM B I 'yaHTaHaMo-bel U B CBs3HU €
MOCJIEICTBUSIMUA TaKUX HAPYIICHUH Il Ka4eCTBA MEJUIIMHCKOTO O0CITYKHBAHUS 3aJIepKAHHBIX,

BKJIIO4as OKa3aHHEC HCHXH&TpH‘ICCKOfI IIOMOIIH.

94. TIlpakTuKyeMoe oOpalieHHe ¢ 3aIep>KaHHBIMH U YCIOBUS UX 3aKIIOYSHHUS CTAIH MIPHIUHON
JUTUTENIBHBIX TOJI00BOK. HacuibCTBEHHOE KOPMIICHHE HAXOAAIIMXCA B 3PaBOM yMe
3a/IepKaHHBIX SBJISIETCS HAPYLIEHUEM IIpaBa Ha 3I0POBbE, PABHO KAK U ATUYECKUX
00s13aHHOCTEN JIFOOBIX MEAUIIMHCKUX PAOOTHUKOB, KOTOPBIE B 3TOM MOTYT IPUHUMATh Y4acTHE.

B. PexoMenganuu

95. Tloao3peBaemble B TEPPOPHU3Me JIMLA JOJKHBI COEPKATHCS MO/ CTPaKel B
COOTBETCTBHMHU C YTOJIOBHBIMU NMPOLEAYPAMH, KOTOPLIMHU 00eCeYnBaeTcsi CO0TI0/IeHue
rapaHTHii, 3aKpenieHHbIX COOTBETCTBYHIIIUMH HOPMAMH MEKIYHAPOIHOI0 NMpaBa.
Mo3Tomy npaBurtenbeTBy CoenunenHbix IllITaToB AMepuku cieayer jin6o OLICTPO
npeaaTthb Beex y3HukoB I'yanranamo-beii cyny B COOTBeTCTBHM ¢ MyHKTOM 3 cTaThu 9 1
cratbeil 14 MIIT'TIII, 1m60 ocBoGOAUTH UX 6e3 najbHeliero npomenienns. Ciaeayer
TaK’Ke paccMOTpPeTh BONPOC O NPeAaHNH M0A03PeBaeMbIX TEPPOPUCTOB CyAy
KOMIIETEHTHBIM MeKIyHAPOIHbIM TPHOYHAJIOM.

96. IIpaButeancTBy CoenuHeHHbIx IIITaToB ciaenyer 0e3 AajbHelIero npoMenjieHus
3aKpPbITh 00BEKT coAepkanus noj crpaxkeii B 'yanranamo-beii. [0 3akpbITUs 31010
00beKTa 1 BO3MOKHOI0 MepeBo/1a 3a/IePKAHHBIX B MeCTa J10Cy/1e0HOr0 CoepKAHUA MO/
crpaxeii Ha TeppuTopuu CoeaunenHbix llITaToB npaBuTeILCTBY ClleayeT
BO3/1€P:KMBATHLCA OT JIIO0O0H MPAKTUKH, NPEICTABJISIONIEH c000ii NBITKY HJIH )KeCTOKOE,
OecuesIOBeYHOE WJIM YHUKalOIIee JOCTOMHCTBO O0palleHle U HaKa3aHue, TMCKPUMHHALMIO
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Ha OCHOBe pPeJIMTHHU U HapyIllleHHe MPaB Ha 3J10poBbe U cB0OOAY pesuruu. B yactHocTH,
BCe CIenUAJbHbIe METObI J0MPOCca, CAHKIIMOHUPOBAHHbIE MUHUCTEPCTBOM 000OPOHBI,
JOJKHBI OBITH HEMEIJICHHO 0TMEHEHDI.

97. HpaBHTeJ’IbCTBy COCZ[]/IHeHHI)IX IllITaToB CJICAYET BO3ACPKUBATHCHA OT BBI/IBOPCHUSA,
BO3BpalICHUS, IKCTPAaJIUIIUH U IIEPCIIPABKA Y3HUKOB FyaHTaHaMO-Beﬁ B rocyaiapcrea, B
KOTOPbIX, KAK MOZKHO CO 3HAYUTEIbHOH CTENEHbIO YBE€PEHHOCTH 1o0JaraTb, OH! 6y}1yT
MOABEPIrHYTHI NIbITKAM.

98. IIpaButeancTBy CoenuHeHHbIX LIITaTOB cienyeT 06eceYuTh, YTOOBI KAKIbIii
3ajiep:KaHHBIH NMeJI PABO NMOAATH K100y Ha o0pallleHHe ¢ HUM M NIPaBo HA OBICTpOE U,
eCcJIM MOCTYNUT Takasi NPoch0a, KoHQUIeHINATbHOE PACCMOTPEHUE ITOMH KaJ100b1. B
ciyyae He0OXOAUMOCTH KaJ100bI MOTYT OIABATHCH OT MMEHH 32/1ePKAHHOTO JIMOO ero
aBOKATOM WJIH CeMbeil.

99. TIIpaBureabcTBy Coeannennsnix llITaTtoB ciexyer odecneyuThb, YTOObI JT100bIE
3asiBJICHUSI 0 IPUMEHEHHNH NBITOK MJIH KeCTOKOro, 6ecye10BeYHOr0 HJIN YHHKAKOWIETro
AOCTOMHCTBO 00pAalleHUS U HAKA3aHMS TIIATEJBLHO PACC/Iel0BAINCH He3aBUCHMbIM
OPraHoM M 4TOO0bI BCe JIMLA, BIUIOTH 10 CAMOI0 BBICOKOI'0 J1LIE€JIOHA BOCHHOI'0 H
NOJMTHYECKOT0 KOMAHI0BaHNsl, KOTOPbIe, KAK BBIICHUTCS, COBEPIIAJIH M NPUKA3bIBAJIN
cOoBepUIaTh TaKue JAelicTBUS, MUPUJINCH C TAKOW MPAKTHKON WM NMONMYCTUTEIbCTBOBAJIN
eil, ObLJIM NpHUBJIeYeHbI K Cy1e0HOIl 0TBETCTBEHHOCTH.

100. IIpaBurtenabcTBy CoenuneHnsbix ILIITaToB cienyer o6ecneunTh, YTOOBI BCE KEPTBBI
NBITOK HJIH KeCTOKOr0, 0eC4eI0BEeYHOT0 WIN YHUKAIONIET0 T0CTOUHCTBO O0pallleHUs U
HAKA3aHMS MOJIYYHJIH CIPABEIJIUBYIO H aJeKBATHYI0 KOMIIEHCAIIMIO B COOTBETCTBHHU CO
craTbeii 14 KoHBeHIIUM MPOTHB NBITOK, BKJIKYasi CPeACTBA 1JI MAKCUMAJIBLHO BO3MOKHOI
peadwIuTAIIUN.

101. MpaBurenascTBy CoennHennsbix lTaToB cieayer odecne4uTh NEpCoOHaN 00bEKTa
CoJIePKAHUSA MO CTPAXKeH HalexKalled MOATOTOBKOM, ¢ TeM YTO0bI 00eceYuTh X
OCBEOMJICHHOCTDH 0 CBOMX 00SI3aHHOCTSIX 10 YBa’KEHHI0 MeKIYHAPOIHBIX CTAHAAPTOB B
00J1acTH IpaB Ye/10BeKa B BONPOCAX 00palleHusl ¢ JTUIAMHU, COAEPKAUMHUCH MO0/
cTpaskeii, BKJII0Yasi IPaBO HA CBOOOY pPeJIMI'MHU, M MOBBICUTH UX YYTKOCTh K BONPOcCaM
KYJbTYPBHI.

102. MpasureabcTBy Coennnennsix lITaToB ciieayer nepecMoTpeTs NPUHIMIbI
MeIUIIUHCKOI NporpaMMbl MUHHCcTepcTBa 000poHbl CoennHenHbIX llITaToB, ¢ TeM 4T00BI
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oHM cooTBeTcTBOBAJU [IpuHIMNamM MmeauuuHCKOi dYTUKUA Oprannzanuun O0beIuHeHHbIX
Hannii.

103. MpaBureancTtBy Coennnennsbix LITaToB ciexyer odecnedyuThb, YTOObI BJACTH B
I'yantanamo-bjii He npuderaiu K HACHJILCTBEHHOMY KOPMJIEHHUIO JTIO0OBIX 3a/IeP:KAHHBIX,
KOTOPbI€ B COCTOSTHHY PAIHOHAJIBLHO CYAUTH O MOCJAEICTBUIX 0TKA3a OT NMpueMa NUIIU U
0co3HaOT Takue nociaencrpus. IlpaBurenbcTBy Coennnennbix llITaroB ciaexyer
NPUTJIACUTH HE3ABUCUMBIX CIIENMATUCTOB CHCTEMbI 3IPABOOXPAHEHUS IS
OCYLIECTBJIEHUS] KOHTPOJIS 32 COCTOSIHHEM 3/10POBbSI T0JIOIAI0IIKX B TeYeHHEe BCEro CPOKa
roJI0IOBKH ¢ MOMOIIBI) METO/I0B, COTJIACYIOIIMXCS ¢ MEKIYHAPOAHBIMH 3THYECKUMU
CTaHIAPTAMM.

104. Bcem nsaTH 00J1a1aTeJIIM MAHAATOB J0JIKEH ObITH MPEI0CTABJIEH MOJHbI 1
HeOrpaHMYeHHbIH T0cTyn Ha 00beKT B ['yaHTanamo-beii, BK/Ilouasi mpaBo npoBeaeHust
Oece] ¢ TMIAMH, COIEPKAIUMMCS MO CTPAKeIi.
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IMpuaoxenne |

NPUMEYAHUSA
! These interviews were carried out with the consent of the Governments concerned (France,
Spain and the United Kingdom). Similar requests have been addressed by the five mandate
holders to Afghanistan, Morocco and Pakistan in order to meet with former detainees currently
residing in the three respective countries. No response has been received so far.

2 Response of the United States of America, dated 21 October 2005 to the inquiry of the
Specia Rapporteurs dated 8 August 2005 pertaining to detainees at Guantanamo Bay, p. 52.
For more updated information, see the fact sheets of the US Department of Defense (available
at http://www.defenselink.mil/news/Aug2005/d20050831sheet.pdf>), according to which, as
of 31 August 2005, there were four “ cases where detainees are charged and the case is under
way”, with another eight subject to the president’ s jurisdiction under his November 2001
military order. According to further fact sheets posted by the Department of Defense on its
website, in December 2005 five further detainees had “charges ... referred to amilitary
commission”, bringing the total of detainees referred to a military commission to nine as of the
end of December 2005.

3 Declaration annexed to Security Council resolution 1456 (2003). Relevant General
Assembly resolutions on this issue are 57/219, 58/187 and 59/191. The most recent resolution
adopted by the Security Council is 1624 (2005), in which the Security Council reiterated the
importance of upholding the rule of law and international human rights law while countering
terrorism.

4 Statement delivered by the Secretary-General at the Special Meeting of the Counter-
Terrorism Committee with Regional Organizations, New Y ork, 6 March 2003,
http://www.un.org/apps/sy/ sgstats.asp?nid=275.

> Speech delivered by the United Nations High Commissioner for Human Rights at the
Biennial Conference of the International Commission of Jurists (Berlin, 27 August 2004),
http://www.unhchr.ch/huricane/huricane.nsf/NewsRoom?OpenFrameSet.

6 See Commission on Human Rights resol utions 2003/68, 2004/87 and 2005/80.

! The United States has entered reservations, declarations and understandings with regard to

anumber of provisions of these treaties. Most relevant are the reservationsto article 7 of ICCPR
and article 16 of the Convention against Torture, as noted in paragraph 45.

8 “The United States Position on the Relation of Customary International Law to

the 1977 Protocols Additional to the 1949 Geneva Conventions’, Remarks of

Michael J. Matheson, Deputy Legal Adviser, United States Department of State, in The
Sixth Annual American Red Cross-Washington College of Law Conference on International
Humanitarian Law: “A Workshop on Customary International Law and the 1977 Protocols

[punoxenus | u Il pacnpocTpaHarOTCs TONBKO Ha SI3bIKE OPUTHHATIA.
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Additional to the 1949 Geneva Conventions’, The American University Journal of International
Law and Policy, vol. 2, No. 2 (Fall 1987), pp. 419-431.

° Human Rights Committee, general comment No. 31 (2004), CCPR/C/21/Rev.1/Add.13,
para. 10.

19 International Court of Justice, Legal Consequences of the Construction of a Wall in the

Occupied Palestinian Territories, Advisory Opinion, 1.C.J. Reports 2004 (9 July 2004).

1 Ipid., para 111. The ICJreached the same conclusion with regard to the applicability of

the Convention on the Rights of the Child (para. 113). Asfar asthe Convention against Torture
is concerned, articles 2 (1) and 16 (1) refer to each State party’ s obligation to prevent acts of
torture “in any territory under itsjurisdiction”. Accordingly, the territorial applicability of the
Convention to United States activities at Guantdnamo Bay is even less disputabl e than the
territorial applicability of ICCPR, which refers (art. 2 (1)) to “al individuals within its territory
and subject to itsjurisdiction”.

2 Human Rights Committee, general comment No. 29 (2001), CCPR/C/21/Rev.1/Add.11,
para. 3.

B pid.

¥ lbid., paras. 15-16.

> International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory

Opinion, I.C.J. Reports 1996, p. 226, at p. 240 (8 July 1996), para. 25.

* International Court of Justice, Legal Consequences of the Construction of a Wall in the

Occupied Palestinian Territories, Advisory Opinion, 1.C.J. Reports 2004 (9 July 2004),
para. 106.

7 The Commission on Human Rights resolutions governing the Working Group mandate it

“to investigate cases of detention imposed arbitrarily or otherwise inconsistently with the
relevant international standards’ (1991/42, 1997/50 and 2003/31). Initsreport to the
Commission on Human Rights at its fifty-ninth session, the Working Group gave a Legal
Opinion regarding deprivation of liberty of persons detained at Guantanamo Bay
(E/CN.4/2003/8, paras. 61 to 64). On 8 May 2003, the Working Group issued its Opinion No.
5/2003 concerning the situation of four men held at Guantanamo Bay, finding that it constituted
arbitrary detention. The Working Group also reflected developmentsin United States litigation
relating to Guantanamo Bay in its report to the Commission in 2005 (E/CN.4/2005/6, para. 64).

8 ThisMilitary Order has been complemented by several subsequent Military Commissions

Orders, i.a. Military Commission Order No. 1 of 21 March 2002, which was superseded

on 31 August 2005 by the Revised Military Commission Order No. 1, Military Commission
Order No. 2 of 21 June 2003 (subsequently revoked), Military Commission Order No. 3

of 5 February 2004 (superseded by Military Commission Order No. 3 of 21 September 2005),
Military Commission Order No. 4 of 30 January 2004 (subsequently revoked), Military
Commission Order No. 5 of 15 March 2004, and Military Commission Order No. 6 of
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26 March 2004: reference to the “Military Order” in the text should be read as referring to the
series of Military Commissions Orders.

19 Response of the United States of America dated 21 October 2005, to Inquiry of the
UNCHR Specia Rapporteurs dated 8 August 2005, Pertaining to Detainees at Guantanamo Bay,
p. 3.

2 See Officia Statement of the International Committee of the Red Cross (ICRC)

dated 21 July 2005 regarding “ The relevance of IHL in the context of terrorism” (available at
<http://www.icrc.org/web/eng/siteeng0.nsf/html/terrorism-ihl-210705?0OpenDocument>):
“International humanitarian law (the law of armed conflict) recognizes two categories of armed
conflict: internationa and non-international. International armed conflict involves the use of
armed force by one State against another. Non-international armed conflict involves hostilities
between government armed forces and organized armed groups or between such groups within a
state. When and where the ‘ global war on terror’ manifestsitself in either of these forms of
armed conflict, international humanitarian law applies, as do aspects of international human
rights and domestic law. For example, the armed hostilities that started in Afghanistan in
October 2001 or in Iragq in March 2003 are armed conflicts. When armed violence is used
outside the context of an armed conflict in the legal sense or when a person suspected of terrorist
activitiesis not detained in connection with any armed conflict, humanitarian law does not apply.
Instead, domestic laws, aswell asinternational criminal law and human rights govern. [...] The
designation ‘ global war on terror’ does not extend the applicability of humanitarian law to all
eventsincluded in this notion, but only to those which involve armed conflict.”

21 Third Geneva Convention relative to the Treatment of Prisoners of War, art. 118, and

Fourth Geneva Convention relative to the Treatment of Civilian Persons, art. 133 (1).

22 Third Geneva Convention, art. 119 (5), and Fourth Geneva Convention, art. 133.

2 Third Geneva Convention, art. 17 (3), and Fourth Geneva Convention, art. 31.

24 For the circumstances of the arrest and transfer to Guantanamo Bay of the six men see the

decision of the Human Rights Chamber for Bosnia and Herzegovina of 11 October 2002 in
case No. CH/02/8679 et a., Boudellaa & Othersv. Bosnia and Herzegovina and Federation of
Bosnia and Herzegovina, available at www.hrc.ba. See also the report of Mr. Amir Pilov of

10 August 2004 on his visit to Guantanamo Bay from 26 to 29 July 2004 as official
representative of Bosnia and Herzegovinain accordance with the respective order of the Human
Rights Chamber.

% See Rasul v. Bush, 542 U.S. 446, 124 S.Ct. 2686 (2004).

% See USDistrict Court for the district of Columbia, decision of 31 January 2005 Inre
Guantédnamo Detainees Cases, 355 F. Supp. 2d 443, at 468-478.

2’ Response of the United States of America dated 21 October 2005, to Inquiry of the
UNCHR Specia Rapporteurs dated 8 August 2005, Pertaining to Detainees at Guantanamo Bay,
p. 47.
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% The CSRT and ARB rules do not provide detainees with the right to receive legal

assistance, but provide instead for a*“ personal representative” with no legal training required and
no duty of confidentiality whatsoever. See also US District Court for the district of Columbia,
decision of 31 January 2005 In re Guantanamo Detainees Cases, 355 F. Supp. 2d 443, at 468-
478, where the District Court says (at 472) that “there is no confidential relationship between the
detainee and the Personal Representative, and the Personal Representativeis obligated to
disclose to the tribunal any relevant inculpatory information he obtains from the detainee. Id.
Consequently, thereisinherent risk and little corresponding benefit should the detainee decide to
use the services of the Personal Representative”.

% Seesupranote 2.

% According to the information available, it appears that aready in 2003 the United States
Department of Defense determined that the 15 Uighurs did not present athreat to the security of
the United States. 1n 2004, the Department of Defense determined that the 15 Uighurs do not
have any intelligence value for the United States and should be released. According to the
information provided by US lawyers acting on behalf of the Uighur detainees, in March 2005 the
CSRT decided that six of the Uighurs were not “enemy combatants’. The Response of the
United States to the Special Rapporteurs states that “arrangements are underway” for the release
of 15 detainees determined not to be “enemy combatants’ by the CSRT by March 2005
(Response of the United States of America dated 21 October 2005, to Inquiry of the UNCHR
Special Rapporteurs dated 8 August 2005, Pertaining to Detainees at Guantdnamo Bay, p. 47),
which could be an indication that in fact al 15 Uighurs have been found by the CSRT not to be
“enemy combatants’. However, the United States neither intend to return the 15 prisoners to the
People' s Republic of China, whereit isfeared that they would be at risk of being killed, tortured
or ill-treated, nor allow them to settle in the US. The existence of prisoners whose rel ease poses
problems because they reasonably fear repatriation is acknowledged in the Response of the
United States (p. 50). In the habeas corpus case brought by two of the Uighurs before the
United States District Court for the District of Columbia (Qassimv. Bush), the United States
Government first failed to inform the court and the detainees’ attorneys that the habeas corpus
petitioners had been found not to be “enemy combatants’. It then argued that it is continuing
their detention on the basis of “the Executive' s necessary power to wind up war time detentions
in an orderly fashion” (Qassimv. Bush, Opinion Memorandum of 22 December 2005, 2005 U.S,
Dist. LEXIS 34618, para. 4). The District Court concluded that “[t] he detention of these
petitioners has by now become indefinite. Thisindefinite imprisonment at Guantanamo Bay is
unlawful.” (lbid., para. 8.) Despite this finding, the District Court concluded that it had no relief
to offer, i.e. it could not order their release (ibid., para. 16).

3 Detainee Treatment Act of 2005, included in the Department of Defense Appropriations

Act 2006, Section 1005.
% |bid., Section 1005 (2) (A), (B), and (C).

¥ Seedsoarticle9 (4): “Anyonewho is deprived of his liberty by arrest or detention shall
be entitled to take proceedings before a court, in order that that court may decide without delay
on the lawfulness of his detention and order his release if the detention is not lawful.”
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% Principle No. 5 of the Basic Principles on the independence of the Judiciary, endorsed by

Genera Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.

% Human Rights Committee, general comment No. 13 (1984), para. 4, and Kurbanov v.

Tajikistan, Communication No. 1096/2002, Views of the Human Rights Committee
of 6 November 2003, para. 7.6.

% General comment No. 13, supra note 35, para. 4.

3 Principles No. 10, Basic Principles on the Independence of the Judiciary (see supra

note 34).

¥ Seesupranote8.

% General comment No. 29, supranote 12, paras. 10-11: “States parties may in no

circumstance invoke article 4 of the Covenant as justification for acting in violation of
humanitarian law or peremptory norms of international law, for instance by taking hostages, by
imposing collective punishments, through arbitrary deprivations of liberty or by deviating from
fundamental principles of fair trial, including the presumption of innocence.”

40 United Nations Basic Principles on the Role of Lawyers, adopted by the Eighth

United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana,
Cuba, 27 August to 7 September 1990.

“L Principles No. 1 and 5 aswell as 16 and 21 of the Basic Principles on the Role of Lawyers

(see note supra 40).

42 SeeRule 100 of the List of Customary Rules of International Humanitarian Law,

published as an annex to the ICRC Study on customary international law: “No one may be
convicted or sentenced, except pursuant to afair trial affording all essential judicial
guarantees.” (http://www.icrc.org/Web/eng/siteengO.nsf/htmlall/review-857-p175/$File/
irrc_857_ Henckaerts.pdf).

8 General comment No. 13, supra note 13, para. 10.

4“4 Seesupranote 2.

% See eg., CCPR/ICO/77/EST (Estonia), para. 8; CCPR/CO/76/EGY (Egypt), para. 16;
CCPR/COI75/YEM (Y emen), para. 18; CCPR/CO/75/NZL (New Zeadand), para. 11;
CCPR/75/MDA (Moldova), para. 8; CCPR/CO/74/SWE (Sweden), para. 12; CCPR/CO/73/UK
(United Kingdom), para. 6; CAT/C/XXIX/Misc.4 (Egypt), para. 4, CAT/C/CR/28/6 (Sweden),
para. 6 (b).

% Articles 6 (b) and (c) of the 1945 Charter of the Nuremberg International Military
Tribunal; Principle 1V (b) and (c) of the Principles of International Law Recognized in the
Charter of the NUrnberg Tribunal and the Judgement of the Tribunal; articles 2 (b) and 5 (f) of
the 1993 Statute of the International Criminal Tribunal for the Former Yugosavia; articles 7 (1)
(f) and 8 (2) (a) (ii) of the 1998 Rome Statute for the International Criminal Court.
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47 SeeMultilateral Treaties deposited with the Secretary-General, Status as

at 31 December 2004. Vol. 1, 183 and val. 1, 286. Reservationsto ICCPR at
http://www.ohchr.org/english/countrieg/ratification/4 _1.htm “(3) That the United States
considersitself bound by article 7 to the extent that ‘ cruel, inhuman or degrading treatment or
punishment” means the cruel and unusual treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States.” Reservations
to ICCPR at http://www.ohchr.org/english/countries/ratification/9.htm#reservations (1) That the
United States considersitself bound by the obligation under article 16 to prevent “cruel, inhuman
or degrading treatment or punishment”, only insofar as the term “cruel, inhuman or degrading
treatment or punishment” means the cruel, unusual and inhumane treatment or punishment
prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the
United States. See Multilateral Treaties deposited with the Secretary-General, Status as

at 31 December 2004. Vol. 1, 183 and val. 1, 286.

48

Conclusions and Recommendations of the Committee against Torture: United States of
America. 15/05/2000 A/55/44, paras. 175-180. “179. The Committee expresses its concern
about: (a) The failure of the State party to enact a federal crime of torture in terms consistent
with article 1 of the Convention; (b) The reservation lodged to article 16, in violation of the
Convention, the effect of which isto limit the application of the Convention; [...] 180. The
Committee recommends that the State party: (&) Although it has taken many measures to ensure
compliance with the provisions of the Convention, also enact afederal crime of torturein terms
consistent with article 1 of the Convention and withdraw its reservations, interpretations and
understandings relating to the Convention;” and Concluding Observations of the Human Rights
Committee: United States of America. 03/10/95. CCPR/C/79/Add.50; A/50/40, paras. 266-304.
“279. The Committee regrets the extent of the State party’ s reservations, declarations and
understandings to the Covenant. It believes that, taken together, they intended to ensure that the
United States has accepted only what is already the law of the United States. The Committeeis
also particularly concerned at reservationsto article 6, paragraph 5, and article 7 of the
Covenant, which it believes to be incompatible with the object and purpose of the Covenant. [...]
292. The Committee recommends that the State party review its reservations, declarations and
understandings with aview to withdrawing them, in particular reservations to article 6,
paragraph 5, and article 7 of the Covenant.”

49 E.g. US President in a February 2002 memorandum reiterated the standard of “humane

treatment” (see Church report, p. 3); aso: During avisit to Panamaon 7 November 2005
President Bush said: “Our country is at war, and our government has the obligation to protect
the American people. [...] And we are aggressively doing that. [...] Anything we do to that
effort, to that end, in this effort, any activity we conduct, iswithin the law. We do not torture.”
Seeat: http://www.whitehouse.gov/news/rel eases/2005/11/20051107.html (accessed on

8 December 2005), but for more ambiguous statements see also Amnesty International,
“United States of America. Guantanamo and beyond: The continuing pursuit of unchecked
executive power,” Al Index: AMR 51/063/2005 (13 May 2005) and Human Rights Watch,
Getting Away with torture? Command Responsibility for the U.S. Abuse of Detainees, vol. 17,
No. 1 (G) (April 2005).

50

“For the foregoing reasons, we conclude that torture as defined in and proscribed by
Sections 2340-2340A, covers only extreme acts. Severe pain is generaly of the kind difficult for
the victim to endure. Wherethe pain is physical, it must be of an intensity akin to that which
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accompanies serious physical injury such as death or organ failure. Severe mental pain requires
suffering not just at the moment of infliction but it also requires lasting psychological harm, such
as seen in mental disorders like post-traumatic stress disorder. Additionally, such severe mental
pain can arise only from the predicate acts listed on Section 2340. Because the actsinflicting
torture are extreme, there is significant range of acts that though they might constitute cruel,
inhuman, or degrading treatment or punishment fail to rise to the level of torture. [...] Finaly,
even if an interrogation method might violate Section 2340A, necessity or self-defense could
provide justifications that would eliminate any criminal liability.”

>l Theinterrogation techniques approved on 2 December 2002 (see paragraph 49 and

note 55), were rescinded by Secretary of Defense memorandum for the commander, United
States Southern command of 15 January 2003 on “Counter-Resistance Techniques’. A Working
Group on Detainee Interrogations within the Department of Defense was established by
Secretary of Defense memorandum for the General Counsel of the Department of Defense of

15 January 2003 on “Detainee Interrogations’. Based on the final report of the Working Group
of 4 April 2003, interrogation techniques were approved by Secretary of Defense memorandum
for the commander, US Southern command of 16 April 2003 on “ Counter-Resistance
Techniquesin the War on Terrorism”. According to the update to Annex | of the second
periodic report of the United States of Americato the Committee Against Torture, (submitted on
21 October 2005), on 17 March 2005, the Department of Defense determined that the Report of
the Working Group on Detainee Interrogationsis to be considered as having no standing in
policy, practice, or law to guide any activity of the Department of Defense
(http://www.state.qgov/g/drl/rls/55712.htm). See also CAT/C/48/Add.3/Rev.1, para. 78,

dated 13 January 2006.

52 http://thomas.| oc.qov/cqi-bin/query/D?r109:1:./temp/~r1099i99u4:b0.

3 “Several weeks ago, | received aletter from CPT lan Fishback, a member of the

82nd Airborne Division at Fort Bragg, and a veteran of combat in Afghanistan and Irag, and a
West Point graduate. Over 17 months, he struggled to get answers from his chain of command
to abasic question: What standards apply to the treatment of enemy detainees? But he found no
answers. In hisremarkable letter, he pleads with Congress, asking us to take action to establish
standards to clear up the confusion, not for the good of the terrorists but for the good of our
soldiers and our country. [...] The advantage of setting a standard for interrogation based on the
field manual isto cut down on the significant level of confusion that still exists with respect to
which interrogation techniques are allowed. The Armed Services Committee has held hearings
with aslew of high-level Defense Department officials, from regional commanders to judge
advocate generals to the Department’ s deputy general counsel. A chief topic of discussion in
these hearings was what specific interrogation techniques are permitted, in what environments,
with which DOD detainees, by whom and when. The answers have included awhole |ot of
confusion. If the Pentagon’s top minds can’t sort these matters out, after exhaustive debate and
preparation, how in the world do we expect our enlisted men and women to do so? Confusion
about the rules resultsin abusesin the field. We need a clear, simple, and consistent standard,
and we haveit in the Army Field Manual on interrogation. That is not just my opinion but that
of many more distinguished military minds than mine.” To be found at:
http://thomas.|oc.gov/cgi-bin/query/D?r109:1:./temp/~r1099i99u4:b0.
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> Seeadso Press Briefing with National Security Advisor Stephen Hadley on the

McCain Amendment of 15 December 2005 at: http://www.whitehouse.gov/news/

rel eases/2005/12/20051215-5.html (last accessed on 21 December 2005): “As you know, our
policy has been not to use cruel, inhuman or degrading treatment at home or abroad. That has
been our policy. The legidative agreement that we' ve worked out with Senator McCain now
makes that a matter of law, not just policy. And it makesit a matter of law that applies
worldwide, at home and abroad.”

> Jerald Phifer to Commander of Joint Task Force 170, memorandum of 11 October 2002,
“Request for Approval of Counter-resistance Techniques’, which was attached to

William J. Haynes |1 to Secretary of Defense, memorandum of 27 November 2002,
“Counter-resistance Techniques’, and approved by Secretary Rumsfeld on 2 December 2002.
(http://www.washingtonpost.com/wp-srv/nation/documents/dodmemos. pdf).

% Secretary of Defense memorandum for the commander, US Southern command

of 15 January 2003 on “ Counter-Resistance Techniques’.

> Seefootnote 51. See also overview given by the Executive Summary of the Church report

(“ Executive Summary”, US Department of Defense, available to the public since March 2005,
http://www.defenselink.mil/news/M ar2005/d20050310exe. pdf).

58

The technique of using dogs, as confirmed in various interviews with ex-Guanténamo Bay
detainees, was explicitly authorized as part of the “First Special Interrogation Plan” (pp. 13

and 14) - seein Army Regulation 15-6, Final Report: Investigation into FBI Allegations of
Detainee Abuse at Guantanamo Bay, Cuba Detention Facility (1 April 2005, amended

9 June 2005) (The Schmidt Report). See also point 12, “Using detainees individual phobias
(such asfear of dogs) to induce stress’ of the Jerald Phifer to Commander of Joint Task Force
170, memorandum, “Request for Approval of Counter-resistance Techniques,” 11 October 2002,
which was attached to William J. Haynes 11 to Secretary of Defense, memorandum,
“Counter-resistance Techniques’, 27 November 2002, and approved by Secretary Rumsfeld

on 2 December 2002 available at http://www.washingtonpost.com/wp-srv/nation/
documents/dodmemos.pdf.

% Dept. of Defense, Investigation into FBI Allegations of Detainee Abuse at Guantanamo

Bay, Cuba Detention Facility, Army Regulation 15-6: Fina Report (1 April 2005; amended

9 June 2005; published 14 July 2005); also: “What were the measures most difficult to cope with
inyour view? - Seep deprivation. They were forcing us to change the cells, the boxes we were
held in, for every 15 minutes. And that was going on for three to four months. Every 15 minutes
we wer e supposed to change. No sleep, nothing. So sleep deprivation.” Interview with

Airat Vakhitov on 18 November 2005 in London.

% Cases of Moazzam Begg, Rustam Akhmiarov, Airat Vakhitov - interviews

of 18 November 2005.

®1 Resolution 1433 of 26 April 2005, para. 7 ii.
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2 Opinions of the Lords of Appeal for Judgement in the case A (FC) and others (FC)
(Appellants) v. Secretary of Sate for the Home Department (Respondent) of 8 December 2005.
Session 2005-06- UKHL 71, para. 126.

®  “The|CRC feels that interrogators have too much control over the basic needs of

detainees. That the interrogators attempt to control the detai nees through use of isolation.

Mr. Cassard stated that the interrogators have total control of the level of isolation in which the
detainees were kept; the level of comfort items detainees can receive; and also the access of

basic needs to the detainees.” DoD, ICRC Meeting with M.G. Miller on 09 OCT 03, memo from
JTG GTMO-SJA to Record (9 October 2003).

® lbid.
®  “Check into lowering the lights at night to help with sleeping.” DoD, General observations
and meeting notes in memo from Staff Judge Advocate to Commander Joint Task Force 160,
Initial observations from ICRC concerning treatment of detainees (21 January 2002).

% “Detaineesfeel somerules, i.e. no talking, cause higher stress, and feel talking would help

torelease stress.” DoD, General observations and meeting notes in memo from Staff Judge
Advocate to Commander Joint Task Force 160, Initial observations from ICRC concerning
treatment of detainees (21 January 2002). See also: “The detainees request that the ‘no talking
rule’ belifted. 22 January 2002: Approved in part as of that date. Detainees may carry on
normal conversations.” DoD, memo from Staff Judge Advocate to file, Concerns voiced by the
International Committee of the Red Cross (ICRC) on behalf of the detainees (24 January 2002).

67 Seealso Chapter IV of this report.

%  Seealso Chapter V (1) of thisreport.

% “TheICRC concern isthat the caged cells plus the maximum-security regime exerts too

much pressure on detainees.” DoD, ICRC Meeting with M.G. Miller on 09 OCT 03, memo from
JTG GTMO-SJA to Record (9 October 2003); see also: “Mr. Cassard continued with his report
by stating that the Maximum Security Unit (M SU) has not changed since their last visit.
According to Mr. Cassard, detainees are in MSU for 30 days, released for a short period of

time, and then put back into MSU for another 30 days. Mr. Cassard stated that this type of
punishment is harsh and that some detainees are put in MSU at the request of interrogators.”
DoD, ICRC Meeting with M.G. Miller on 09 OCT 03, memo from JTG GTMO-SJA to

Record (9 October 2003).

" Seeeg. interview with Moazzam Begg of 18 November 2005.

> Human Rights Committee, general comment No. 20 (1992), para 6; and Polay Campos v.

Peru, Communication No. 577/1994, Views of the Human Rights Committee of

6 November 1997, para. 8.4. On the extensive case law of the Human Rights Committee
on conditions of detention see also Manfred Nowak, United Nations Covenant on Civil and
Political Rights - CCPR Commentary, 2nd revised edition, N.P. Engel Publisher,
Kehl/Strasbourg/Arlington 2005, at pp. 172 et seq. and 244 et seq.
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2 See section 2 about authorized interrogation techniques; see also picture on cover of

Michael Ratner and Ellen Ray: “Guantanamo. What the World Should Know.” June 2004.

" “They are being force-fed through the nose. The force-feeding happensin an abusive

fashion as the tubes are rammed up their noses, then taken out again and rammed in again until
they bleed. For awhile tubes were used that were thicker than afinger because the smaller tubes
did not provide the detainees with enough food. The tubes caused the detainees to gag and often
they would vomit blood. The force-feeding happens twice daily with the tubes inserted and
removed every time. Not al of the detainees on hunger strike are in hospital but a number of
them arein their cells, where a nurse comes and inserts the tubes there.” Accounts given by
Attorney Julia Tarver (28 October 2005). On the qualification of certain methods of
force-feeding as amounting to torture see, e.g., the judgement of the European Court of Human
Rightsin Nevmer zhitsky v. Ukraine (Appl. No. 54825/00), para. 98.

4 Seedso: http://www.thememoryhole.org/mil/gitmo-pows.htm.

> See Human Rights Watch, Getting Away with Torture? Report, available at
www. hrw.org/reports/2005/us0405/) p. 75 and footnote 306 citing Paisley Dodds, “ Guantdnamo
Tapes Show Teams Punching, Stripping Prisoners’, Associated Press, 1 February 2005.

6 “Recently-revealed videotapes of so-called ‘Immediate Reaction Forces (or ‘Extreme

Reaction Force' (ERF)) reportedly show guards punching some detainees, a guard kneeing a
detainee in the head, tying one to a gurney for questioning and forcing a dozen to strip from the
waist down.” Human Rights Watch, Getting Away with Torture? Command Responsibility for
the US Abuse of Detainees, vol. 17, No. 1 (G) (April 2005), p. 75 citing Paisley Dodds,
“Guantdnamo Tapes Show Teams Punching, Stripping Prisoners’, Associated Press,

1 February 2005, or: “[I]f you said you didn’t want to go to interrogation you would be forcibly
taken out of the cell by the [Initial Reaction Force] team. Y ou would be pepper-sprayed in the
face which would knock you to the floor as you couldn’t breathe or see and your eyes would be
subject to burning pain. Five of them would come in with a shield and smack you and knock
you down and jump on you, hold you down and put the chains on you. And then you would be
taken outside where there would aready be a person with clippers who would forcibly shave
your hair and beard. Interrogators gave the order for that to be done; the only way in which this
would be triggered would be if you were in some way resisting interrogation, in some way
showing that you didn’t want to be interrogated. Or if during interrogation you were
non-cooperative then it could happen aswell.” Center for Constitutional Rights, Satement of
Shafiq Rasul, Asif Igbal and Rhuhel Ahmed, “ Detention in Afghanistan and Guantanamo Bay”
(4 August 2004), para. 290, available at http://www.ccr-ny.org/v2/reports/docs
Gitmo-compositestatementFINA L 23jul yO4.pdf; see also the Al Dossari incident reported by
several NGOs and in the book “ Inside the Wire” by Erik Saar, a former Guantanamo Bay
military intelligence interpreter.

" “He stayed there for 13 months in solitary confinement in an underground cell. Hewas

routinely beaten and received only rotten food and was prevented from using the toilet. He was
then temporarily transferred to Ta'iz prison, where he was also not provided food and had to rely
on hisfamily to feed him. In June 2005 he was transferred back to Sana’ a prison, where heis
still held without being aware of any charges.” Allegation based on Declaration of

Attorney Tina M. Foster of 17 November 2005.
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" The same assessment was made by the Council of Europe's Parliamentary Assembly,

which found that “the United States has, by practising ‘rendition’ (removal of personsto other
countries, without judicial supervision, for purposes such as interrogation or detention), allowed
detainees to be subjected to torture and to cruel, inhuman or degrading treatment, in violation of
the prohibition on non-refoulement” resolution 1433 of 26 April 2005, para. 7 vii.

" Seeaso the response of the US Government to the questionnaire of 21 October 2005,
which indicated that allegations were investigated by officials of the Department of Defense.

8 Seeaso: Army Regulation 15-6, Final Report: Investigation into FBI Allegations of
Detainee Abuse at Guantdnamo Bay, Cuba Detention Facility (1 April 2005, amended

9 June 2005) (The Schmidt Report). As can be seen from it, practically no action was taken in
response to acts of inhuman or degrading treatment even if the practice was unauthorized.

8. E.g.aleaked FBI e-mail stated “If this detaineeis ever released or his story made publicin
any way, DOD interrogators will not be held accountable because these torture techniques were
done by the ‘FBI’ interrogators.” E-mail from Unknown to G. Bald, et a., Re.: Impersonating
FBI at GTMO (5 December 2003), available at http://www.aclu.org/torturefoia/rel eased/

FBI_3977.pdf.

8 European Parliament resolution on Guantanam. P 6_TA(2004)0050. At:
http://www.europarl.eu.int/omk/si pade3?PUBREF=-//EP//NONSGM L +TA+P6-TA-2004-
0050+0+DOC+WORD+VO//EN& L=EN& LEVEL=0& NAV=S& L STDOC=Y & LSTDOC=N.

8 Human Rights Committee, general comment No. 22 (1993), CCPR/C/21/Rev.1/Add .4,
para. 8.

8 In her previous report to the General Assembly (A/60/399), the Special Rapporteur

analysed, in the context of her mandate, the international standards applicable to persons
deprived of their liberty.

% ICCPR, art. 18 (3). Seesimilarly, Declaration on the Elimination of All Forms of
Intolerance and of Discrimination Based on Religion or Belief, art. 1 (3) (25 November 1981).

8  General comment No. 22, supra note 83, para. 8.

87 See, inter dia, article 3 common to the four Geneva Conventions; articles 34 and 35 of the

Third Geneva Convention; articles 76, 86 and 93 of the Fourth Geneva Convention; article 75,
paragraph 1, of Additiona Protocol | and articles 4 and 5 of Additional Protocol 1.

8 Techniques such as the use of dogs were explicitly authorized as part of the “First

Specia Interrogation Plan” (pp. 13 and 14) - seein Army Regulation 15-6, Final Report:
Investigation into FBI Allegations of Detainee Abuse at Guantanamo Bay, Cuba Detention
Facility (1 April 2005, amended 9 June 2005) (The Schmidt Report).

8 A technique that the Schmidt Report, supra note 88, found to be authorized (FM 34-52)
and approved by SECDEF as mild, non-injurious physical touching. The same report found the
rubbing of perfume to have been authorized, aswell as leaning over detainees and whispering in
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their ears that the situation was futile. 1n addition, the wiping of menstrual blood on a detainee
in March 2003 was considered authorized to show the futility of the situation.

% Secretary of Defense memorandum for the commander, US Southern command

of 16 April 2005 on “Counter Resistance Techniquesin the War on Terror”. See supra, para. 50.

%1 Response of the United States of America, dated 21 October 2005 to the inquiry of
the Specia Rapporteurs dated 8 August 2005 pertaining to detainees at Guantanamo Bay, p. 21

et seq.

%2 Standard Minimum Rules for the Treatment of Prisoners. Adopted by the First
United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
held at Genevain 1955, and approved by the Economic and Social Council by its
resolutions 663 C (XX1V) of 31 July 1957 and 2076 (LXI1) of 13 May 1977.

% The Convention of the Rights of the Child defines a child as “every human being below the

age of 18 years unless, under the law applicable to the child, mgjority is attained earlier”. CRC,
article 1. Threejuveniles, under the age of 16 years, were transferred from Guanténamo Bay
to their home country in early 2004 after over one year in detention. US Department of
Defense, News Release, “ Transfer of Juvenile Detainees Completed” accessed at
http://www.defenselink.mil/rel eases/2004/nr20040129-0934.html 20 December 2005);

CNN World, “U.S. Frees Teens at Guantanamo Bay” (29 January 2004). It is unknown how
many juveniles remain in Guantdnamo Bay. Omar Ahmed Khadr, a Canadian, who was

15 years old at the time of hisarrest and his transfer to Guantdnamo Bay in 2002, remainsin
Guantanamo Bay today. Defence Counsel Questionnaires.

% Vienna Convention on the Law of Treaties, article 18. Although the United States has not

ratified the Vienna Convention, it is generally recognized as a restatement of previous law.

% Constitution of the World Health Organization, preamble setting forth principles accepted

by Contracting Parties.

% Commission on Human Rights resolution 2005/24, para. 20 (c).

% Ibid, para. 7.

% |bid, para. 5.

% Committee on Economic, Social and Cultural Rights, general comment No. 14 (2000),

E/C.12/2000/4, para. 42.

190 |pid, para. 5.

101 See United Nations Standard Minimum Rules for the Treatment of Prisoners,

adopted 30 August 1955 by the First United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, A/ICONF/611, annex |, E.S.C. res. 663C, 24 UN ESCOR
Supp. (No. 1) at 11, E/3048 (1957), amended E.S.C. res. 2067, 62 UN ESCOR Supp. (No. 1)
at 35, E/5988 (1977) paras. 9-22.
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192 The Special Rapporteur received information from, among other sources, interviews with

former detainees, family members of current detainees and lawyers representing former and
current detainees.

103 US Department of Defense, Joint Task Force 170, Guantanamo Bay, Memorandum for the

Record: ICRC Meeting with MG Miller on 9 October 2003 (indicating ICRC was concerned
about mental health of detainees due to pressures imposed by, among other conditions,
interrogator control over detainees basic needs, duration of interrogations, cage-type cells,
isolation, restrictions on books and shaving as punishment); Neil A. Lewis, “Red Cross Finds
Detainee Abuse in Guanténamo” The New York Times (30 November 2004) (reporting ICRC
stated that keeping detainees indefinitely without knowing their fate would lead to mental health
problems); Physicians for Human Rights, Break Them Down: Systematic Use of Psychological
Torture (2005) pp. 52-54.

104 Neil A. Lewis, supranote 103; Physicians for Human Rights, supra note 103; Tipton

Report accessed at http://www.ccr-

ny.org/v2/reports/report.asp?0Obj| D=UNuPgz9pc0& Content=577 (2 December 2005);
Presentations of Former Detainees, Conference: The Global Struggle Against Torture:
Guanténamo Bay, Bagram and Beyond, hosted by Reprieve and Amnesty International in
London, UK (19-21 November 2005).

105

Physicians for Human Rights, supra note 103, pp. 52-53.
1% |pid. at 50.
107 E/CN.4/2003/58, para. 95.

108 A/60/348, para. 9.
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Annex ||

LETTER DATED 31 JANUARY 2006, ADDRESSED TO THE
OFFICE OF THE HIGH COMMISSIONER FOR HUMAN
RIGHTS, BY THE PERMANENT REPRESENTATIVE OF THE
UNITED STATESOF AMERICA TO THE UNITED NATIONS
AND OTHER INTERNATIONAL ORGANIZATIONSIN GENEVA

“We have received your |etter dated January 16, 2006, enclosing an advance unedited copy
of the report of four Special Rapporteurs and the Working Group on Arbitrary Detention on the
situation of detainees in Guantanamo Bay (‘ Unedited Report’). Your letter asked for any factual
clarifications regarding the Unedited Report by 31 January and noted that ‘ changes made will
not be of a substantive nature’.

The United States Government regrets that it has not received sufficient opportunity to
provide afuller response to the factual and legal assertions and conclusions in the Unedited
Report. Despite the substantial informational material presented by the United States to the
Special Rapporteursin 2005 regarding Guantdnamo and the offer to three of the Special
Rapporteurs to visit the facility to observe first hand the conditions of detention, thereislittle
evidence in the Unedited Report that the Special Rapporteurs have considered the information
provided by the United States. We offered the Special Rapporteurs unprecedented access to
Guanténamo, similar to that which we provide to U.S. congressional delegations. Itis
particularly unfortunate that the Special Rapporteurs rejected the invitation and that their
Unedited Report does not reflect the direct, personal knowledge that this visit would have
provided. Rather, the Unedited Report is presented as a set of conclusions - it selectively
includes only those factual assertions needed to support those conclusions and ignores other facts
that would undermine those conclusions. Asaresult, we categorically object to most of the
Unedited Report’ s content and conclusions as largely without merit and not based clearly in the
facts.

An example of this problematic approach is how the Unedited Report deals with the force-
feeding of detainees. The U.S. Government has provided information that in the case of
detainees who have gone on hunger strikes, Guantanamo authorities have authorized involuntary
feeding arrangements, monitored by health care professionals, to preserve the life and health of
the detainees. Rather than reporting the factual information provided by the United States on
when and how involuntary feeding is authorized and how it is carried out, the Unedited Report
simply states categorically that * excessive force was used routinely’ for this purpose and that
“*some of the methods used for force-feeding definitely amount to torture’. Thisis untrue, and no
such methods are described in the Unedited Report. Moreover, it is bewildering to the
United States Government that its practice of preserving the life and health of detaineesis
roundly condemned by the Special Rapporteurs and is presented as a violation of their human
rights and of medical ethics.

We are equally troubled by the Unedited Report’s analysis of the legal regime governing
Guantanamo detention. Nowhere does the report set out clearly the legal regime that applies
according to U.S. law. The United States has made clear its position that it isengaged in a
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continuing armed conflict against Al Qaida, that the law of war applies to the conduct of that war
and related detention operations, and that the International Covenant on Civil and Political
Rights, by its express terms, applies only to ‘individuals within its territory and subject to its
jurisdiction’. (ICCPR article 2 (1)). The Report’slegal analysis rests on the flawed position that
the ICCPR applies to Guantanamo detainees because the United States ‘is not currently engaged
in an international armed conflict between two Parties to the Third and Fourth Geneva
Conventions'. This, of course, leads to a manifestly absurd result; that is, during an ongoing
armed conflict, unlawful combatants receive more procedural rights than would lawful
combatants under the Geneva Conventions. Numerous other discussions in the Unedited Report
are similarly flawed.

The United Statesis a country of laws with an open system of constitutional government
by checks and balances, and an independent judiciary and press. These issues are fully and
publicly debated and litigated in the United States. To preserve the objectivity and authority of
their own Report, the Special Rapporteurs should review and present objective and
comprehensive material on all sides of an issue before stating their own conclusions. Instead, the
Special Rapporteurs appear to have reached their own conclusions and then presented an
advocate’ s brief in support of them. In the process they have relied on international human
rights instruments, declarations, standards, or general comments of treaty bodies without serious
analysis of whether the instruments by their terms apply extraterritorially; whether the
United States is a State Party - or has filed reservations or understandings - to the instrument;
whether the instrument, declaration, standard or general comment islegally binding or not; or
whether the provisions cited have the meaning ascribed to them in the Unedited Report. Thisis
not the basis on which international human rights mechanisms should act.

The Special Rapporteurs have not provided a meaningful opportunity to the United States
to consult on the draft report or to rebut factual and legal assertions and conclusions with which
we fundamentally disagree. The United States reserves the opportunity to reply in full to the
final Report, but in the meantime requests that this letter be attached to the Report as an interim

reply.
Regards,”
(Sgned): Kevin Edward Moley
Ambassador

Permanent Representative
of the United States of America



