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KOTOPBIC, 11O MHCHHUTIO BerOBHOFO KOMHCCapa, CII0COOCTBOBAJIHN OBl AKTUBHU3alluHU JCATCIbHOCTH
110 IMMOOHIPCHUIO U 3alIUTEC IIpaB YCJIOBCKA B I'BaTemarre.

C 3aBepiieHHEM BOOPYKEHHOTO KOH(IMKTA U MOANUCAHUEM MUPHBIX COTJIalIeHUu ObLT
IMMOJIOKCH KOHCI IMPOJO0JKAaBINUMCA Ha MPOTSXKCHUN Z[GCSITI/IJIGTI/Iﬁ CUCTEMATUYCCKUM
HapYIIEHUSM IPaB Y€JIOBEKA CO CTOPOHBI rocyz[apCTBal. B nocnennue rosipl Ha cMEHY
MOJIMTUYECKOMY HACHJIMIO CO CTOPOHBI TOCYAapCTBa MPHUIILIIO HACHIIUE COIManbHOe. BepxoBHBIM
komuccap Opranuzanuu O0beuHEeHHBIX Harumii o nmpaBam 4eoBeka ¢ 00€CIIOKOSHHOCThIO
OTMEYAET HECITIOCOOHOCTh IOCy1apCcTBa NMPEA0TBPAIlaTh, PACCIEI0BaTh aKThl HACUIIMS U
MMPUHHUMATh MEPHBI IJId HAKa3aHUS BUHOBHBIX, 4 TAKKC IMMPOBOAUTH IT'OCYAAPCTBCHHYIO ITIOJIUTUKY,
HaITpaBJICHHYIO Ha COKpAalICHUC MaciTadoB HUIICTBI, AMCKpUMHWHAIINU 1 HCPABCHCTBA

BO3MOKHOCTEH.

C ydeToMm KOpOTKOT0 CpoKa, MPOILIEAIEro ¢ MOMeHTa OTKpbITUs OTaenenus BepxoBHoro
KoMuccapa B ['BaTemasie, HaCTOSIIIMIM JTOKJIa MPEICTaBIsET COO0M MepBOe ONMKUCaHUE
MOJIOXKEHUS B 00J1acTH TpaB 4esioBeka B [ 'BaTremane. BepxoBHBIN KoMuccap npejjaraer
BHMMAaHHIO TPEX BETBEN IOCYNAPCTBEHHON BIIACTH U OpraHU3aluil, IPEICTaBIAIOMINX
rpaXkJIaHCKOE OOIIECTBO, 24 pEKOMEHAAINN Ha OCHOBE 3TOT'0 TIEPBOT0 aHAIN3a TOJIOKESHHUS eI
B ['BaTemare u ucxons u3 TBEpJ0H YOSKICHHOCTH B TOM, YTO MX BBIITOJHEHHE Oy/IeT
CIOCOOCTBOBATH CYIIECTBEHHOMY YIYUIIEHHUIO TTOJIOKEHUS B 00JIaCTH MPaB YeJoBeKa. DTH
PEKOMEHIallMK CTPYIIIMPOBAHBI B CIIEYIOIINE CEMb Pa3/IeNIOB. IPEAYIPEKICHHUE U 3aIINUTA;
IPaBOBOE TOCYAAPCTBO M O€3HAKA3aHHOCTh, MPABOCY/HE B IEPEXOIHBIN MEPUOJI; COIHAIBHO-
HDKOHOMUYECKAs ITOJIUTHKA; PAaBEHCTBO U HEAUCKPUMHUHALMS, MOOLIPEHHUE KYJIbTYphI IIPaB
YeJI0BEKa; KOHCYJIbTAaTUBHBIC YCIYTU U TEXHUUYECKOE COTPYIHUYECTBO CO CTOPOHBI OTEICHUS
BepxoBHoro komuccapa B ['Batemae.
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. INTRODUCTION

1.  On 10 January 2005 the Agreement between the Office of the United Nations

High Commissioner for Human Rights and the Government of the Republic of Guatemala on
the establishment of an office in Guatemalawas signed. The Agreement was approved by
Congress on 31 May, ratified by the President on 23 June, and officially communicated in
writing to the High Commissioner on 16 September. By mutual agreement 20 September 2005
was established as the opening date for the Office of the United Nations High Commissioner
for Human Rightsin Guatemala. In the context of this Agreement and in accordance

with General Assembly resolution 48/141 of 20 December 1993, the Office of the

High Commissioner in Guatemalais to observe the situation of human rights to advise State
institutions in the formulation and implementation of policies, programmes and measures to
promote and protect human rights.

2. Pursuant to the Agreement, the High Commissioner isto submit an annual report on the
activities of her Office to the Commission on Human Rights under agendaitem 4. In the report
the High Commissioner is to formulate the observations and recommendations she considers
conducive to the strengthening of the promotion and protection of human rights.

1. ACTIVITIESOF THE OFFICE

3. Given the recent establishment of the Office of the High Commissioner in Guatemala,
activities have focused on making contact at the political level with government authorities,
representatives of civil society organizations and members of the international community. At
the technical level, contacts have been initiated with national counterparts, and various sources
of documentation have been consulted to produce afirst analysis of the situation of human rights
in the country. In particular, account has been taken of the recommendations of the Special
Rapporteurs who have visited Guatemala recently. The Office formulated its strategy for 2006
on the basis of all these inputs.

4.  In consultation with the Office of the Human Rights Procurator and other national
ingtitutions entrusted with the defence of human rights, account was taken of a small number of
individual and group reports of violations of the right to security of person, due process and
labour rights.

5.  The Office of the High Commissioner is cooperating with the United Nations on

two technical assistance projects for national human rights institutions and the National Civilian
Police. The contribution by the Office of the High Commissioner relates to institutional
strengthening of the Office of the Human Rights Procurator with regard to the protection of
human rights at the departmental level and advisory services on issues relating to transitional
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justice, and the incorporation of a human rights focus in the institutional policies of the National
Civilian Police. In the context of these projects the Office of the High Commissioner, with the
Presidential Commission on Discrimination and Racism, the National Commission on the
Strengthening of the Justice System, and the Office of Multiculturalism of the National Civilian
Police, is also focusing on the protection of the rights of indigenous peoples.

I1l. OBSERVATIONSON THE SITUATION OF HUMAN RIGHTS
A. Violence

6.  Violence, arising from various causes such as organized crime, common crime, gangs of
youths and illegal, clandestine security bodies and units, has become a national priority owing to
its effects on public security and the creation of a state of public alarm.?

7. Among other effects, violence has resulted in an increase in the number of homicides.
According to the National Civilian Police, 2005 was the most violent in recent years in terms of
theright to life, with 5,338 recorded cases of homicide.

8.  The complexity of the phenomenon of violence in Guatemalais further compounded by
the inadequacies of information and analysis systems and the limited capacity of the National
Civilian Police and the Public Prosecutor’ s Office to investigate and clear up offences.

9. Thelegidative agendafor security issues, including the Arms and Munitions Act, the
Private Security and Investigation Companies Act, the Public Order Act and the Organized
Crime Act, has still not been implemented. One important advance was the adoption in
November 2005 of the Act on the Department of Civilian Intelligence, institutionalizing the
department. Nevertheless, no budgetary provision for the department has been made in 2006.

1. Juvenile gangs (maras)

10. The phenomenon of gangs of youths (maras) is at the forefront of the social agenda, but
the absence of any reliable analysis makesiit difficult to assessits real impact on the security
situation, and there is a marked tendency in society and on the part of some authorities to
attribute all acts of violence to such gangs.

11. The Guatemala Studies Centre has recorded widespread criminal prosecution of young
gang members (mareros) without due process or investigation of the offences allegedly
committed by them.® The characteristic tattoos worn by gang members and other irrelevant
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aspects of their outward appearance seem to result in criminal prosecution. The dissemination of
such stereotypes by the media carries with it the risk of stigmatizing young people.

12. At theend of 2004 the United Nations Verification Mission in Guatemala (MINUGUA)
stressed the need for policies on crime prevention and comprehensive individual security.* For
its part the Office of the Human Rights Procurator said that government strategy towards the
juvenile gangs should be to resolve the socio-economic, political and cultural problems that
prevent access to opportunities in employment, education, sports, spirituality and other domains.”
In asimilar vein, in 2005 the Presidential Human Rights Commission (COPREDEH) introduced
anational policy on the prevention of juvenile violence, the first of a series of government
policies focusing on the security of the citizen which include the rehabilitation of persons who
break the law.

2. Violencein prisons

13. The High Commissioner expresses her profound concern at the violence in the prison
system, especially the events of August and September 2005, which resulted in the violent deaths
of severa prisoners and some teenagers in youth centres. The State, through its failure to
provide the necessary security and prevent violence on the part of prisoners and corruption
among prison staff, has failed to discharge its human rights obligations.

14. These developments are the culmination of a process of aloss of State control in detention
centres. Asaresult, the State acknowledges that the system isfalling apart, and in a state of
crisis.

15. A number of studiestestify to the neglect of prisons over the years. The Inter-American
Commission on Human Rights has drawn attention to the subhuman nature of conditionsin
prisons, which are even worse for prisoners who are members of juvenile gangs.® The
Commission also stated that the failure to tackle such problems will lead to more violence.

16. Aninitiative on prison legislation reflecting agreement between State bodies and civil
society is now before Congress; it should be adopted as a matter of urgency.

17. The High Commissioner welcomes the measures taken by the new Director of the
Department of Prisons to improve conditions and security in prisons, including the appeal for
civil society, the international community, prison personnel and prisoners themselves to
participate in these efforts. The policy of rehabilitation being undertaken in conjunction with
COPREDEH is anticipated with interest as a strategy for reducing the level of crime.
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3. Violence against women

18. Thereiswidespread violence against women in Guatemalan society, and within the family
it is generally seen as aminor problem falling within the private domain.” The impunity
enjoyed by the aggressors generates fear among victims and alack of confidence in State
protection machinery.

19. In 2005, according to the National Civilian Police, 518 women were killed. The statistics
also show that many of these homicides involved aggravating circumstances, such as rape® and
strangul ation.

20. According to the report of the Special Rapporteur on violence against women, its causes
and conseguences, the main problem facing the State isits limited capacity to provide legdl,
judicia and institutional protection for women.

21. Withregard to judicia and institutional protection, the Women's Section of the

Public Prosecutor’s Office is responsible for the investigation and conduct of prosecutionsin
connection with offences against women, but according to information from this Section there
were only 106 convictionsin the 13,709 cases reported in 2005.°

22. Inaddition to the Women'’s Section there exist other institutions, such as the Presidential
Office for Women, the Office for the Defence of 1ndigenous Women, the offices of the National
Civilian Police on gender equity and victim support, and the recently established Women's
Homicide Unit. Poor institutional coordination and the lack of resources to implement its
programmes, such as the National Plan for the Prevention and Eradication of Domestic Violence
and Violence against Women (PLANQOV | 2004-2014), represent some of the main problems.

B. Ruleof law and impunity

23. TheHigh Commissioner expresses her disquiet at the continuing culture of impunity in the
country, which means that not only serious violations of human rights committed during the
internal armed conflict remain under investigation and without punishment, so do many
present-day violations and offences. Impunity has been repeatedly identified by international,
regional and national human rights mechanisms and organizations as one of the principal threats
to the free exercise of human rights, development, democracy and the rule of law.

24. Theinadequacies of the system of justice are both cause and effect of the impunity extant
across the range of crime, from minor to serious. Thisimpunity is reflected in the inability of the
public authorities to discharge their duty to guarantee rights and the effective protection of the
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law through the efficient investigation, trial and punishment of the perpetrators and instigators of
illegal acts, with the result that organized, violent crime has assumed international proportions.

25. Although it isimportant to mention the good example offered by some judges, prosecutors
and police officers, the inadequate official response to the presence and activity of criminal
gangs means that the principal reaction is almost entirely on the part of civil society, with the
denunciation of the phenomenon by individuals, non-governmental organizations, human rights
defenders, journalists and trade unionists. The threat of organized crime, which influences
and/or permeates key sectors of public institutions, thus has an impact on society as awhole,
since it is society, rather than the State, that confrontsit.

1. National Civilian Police

26. The peace accords provided for the establishment of the National Civilian Policeto
reorient internal security policies in ademocratic society and to counter the authoritarian,
militaristic tendencies inherited from the past. MINUGUA noted the strengthening of the
National Civilian Police as acentral duty of the State, and drew attention to the need to
strengthen the National Civilian Police Crimina Investigation Service, Office of Professional
Responsibility and Academy.

27. TheNational Civilian Police has a strength, including those not on active duty, of 20,186,
that is, 1.58 police officers for every thousand inhabitants. Thisfigureisfar below the
international average.™

28. Thusfar public confidence in the National Civilian Police has been no higher.**

The Criminal Investigation Service is the most heavily criticized police body, sinceits limited
budget, poor coordination with the Public Prosecutor’ s Office and inadequate deployment
throughout the country - 75 police officersin 15 out of atotal of 22 departments - mean that
it cannot respond adequately to crime levels. Although there are plansto train a

further 200 officers, this will not be enough to alow it to discharge its functions effectively.

29. Technical shortcomingsin termsof criminal investigation may result in torture and
ill-trestment, as documented by MINUGUA, the Office of the Human Rights Procurator and
civil society organizations. In 2005 there was the case of an inspector and an officer in the
National Civilian Police convicted by the Chiquimula Serious Crimes Court for the extrajudicial
execution of a person who died on 25 October 2005 as aresult of theill-treatment suffered while
in their custody.
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30. The Inter-American Commission on Human Rights, the Human Rights Procurator and
MINUGUA have noted the involvement of members of the National Civilian Police in organized
crime, drug trafficking, trafficking in persons, irregular units and clandestine forces and “ social
cleansing”.*? The arrest in November 2005 of two senior officers and another official in the
United States of America from the Drugs Analysis and Information Service for the export of
drugsto the United States is areflection of the ongoing threat of corruption and the infiltration of
the police by organized crime.®

31. The Commission for Historical Clarification drew attention to the need to purge and take
action against officersin the National Civilian Police who had been involved inillegal actsin
violation of human rights. According to the Inter-American Commission on Human Rights,

in 2004 the Government stated that it had begun to implement a plan to purge the police force.
Although in 2005 763 police officers'* were dismissed, these measures are still inadequate.

2. Public Prosecutor’s Office

32. The Constitution confers on the Public Prosecutor’ s Office authority to investigate
offences against public policy and to undertake criminal prosecution before the courts.
However, most criminal acts reported are either not investigated or are not investigated properly.

33. According to the Public Prosecutor’s Office, there are insufficient staff to investigate and
prosecute cases. From January to November 2005 the office received reports of 2,016 cases of
offences against life, so that each prosecutor investigated approximately 200 on average.

34. Technical and organizational shortcomings have been identified in the office, including an
absence of or inadequate criminal investigation techniques, alack of coordination with other
bodies in the system of justice, and defective systems for training, oversight and staff
discipline.®> One factor negatively affecting the quality of investigations is the absence of a
career path that would allow officias with the Public Prosecutor’ s Office to develop their skills.

35. Special mention should be made of the revitalization of the criminal prosecution policy
plan of the Public Prosecutor’s Office, comprising a strategy to tackle the various problems over
afive-year time frame,*® and which was taken up again in 2005 following recurrent requests
from civil society.

36. The budget for the Public Prosecutor’ s Office has increased only minimally over the

past two years, whereas crime rates are not falling and most investigations make little progress.
While resources have been inadequate to fund internal reform and extend coverage, the

High Commissioner notes with concern that the office is not discharging its function impartialy,
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asis apparent from the unequal approach in the investigation of such high-profile cases as the
Nueva Linda agricultural estate and the Chixoy dam.

3. Independence of the system of justice

37. Variouscrimina groups are attempting to infiltrate and make use of State institutionsin
order to prevent progress in criminal proceedings, especially in cases involving corruption,
serious human rights violations, organized crime or drug trafficking.’

38. According to the Public Prosecutor’s Office, the work of officialsin the system of justice
has been impeded by an increase in threats and intimidation. Most complaints come from the
interior of the country, and relate to ordinary crimes, drug trafficking and personal situations.

39. Inorder to investigate and prosecute such attacks and threats, the Office of the Special
Prosecutor for Human Rights was established in 2005, with four specialized units: (@) aunit
dealing with offences against human rights activists; (b) offences against justice officias;

(c) offences against reporters and trade unionists; and (d) “special cases’ and past human rights
violations. In 2005 the Office received 129 complaints of threats against justice officials, of
which 118 are under investigation with only one conviction handed down. Over the same
period six justice officials, including judges, prosecutors and auxiliary staff were murdered.

40. With regard to protection measures, provision has been made in the budget for the hiring of
private security services for the judiciary. Magistrates and prosecutors are not covered by the
programme and rely on the National Civilian Police, through the Protection and Security Service.
The inadequate protection offered by this service as well as poor institutional coordination led
COPREDEH to put forward protection policies and plans, including the creation of an elite unit
to protect judges, lawyers, prosecutors, human rights defenders, witnesses and victims of
offences.

41. According to figures from the National Human Rights Movement, attacks on human rights
defenders have increased. The main victims are members of organizations of agricultural
workers, trade unions, and development and environmental organizations, engaged for the most
part in the defence of economic, social and cultural rights. The situation has worsened since
there has been little progressin prevention, or in the investigation and punishment of those
responsible.

42.  On 4 April 2003 the Government formally requested the assistance of the United Nations
Secretary-General in connection with the establishment and functioning of the Commission for
the Investigation of Illegal Groups and Clandestine Security Organizations (CICIACS), with a
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view to providing assistance in the investigation and break-up of illegal groups presumed
responsible for threats and attacks on human rights defenders, justice officias, journalists and
witnesses.

43.  On 7 January 2004 the Government signed an agreement with the United Nations for the
establishment of the Commission. In the light of an advisory opinion by the Constitutional Court
on the constitutionality of some of the provisions of the agreement, it was withdraw from
Congress. Nevertheless the Government has acknowledged the need to set up such machinery
through its submission in December 2005 to the Secretary-General of an amended draft
agreement. The establishment of the Commission as conceived has the potential to allow the
State to effectively discharge its international human rights obligations and its commitments
under the peace accords.

4. Transitional justice

44. The Commission for Historical Clarification has recorded 669 massacres, 23,671 arbitrary
executions and 6,169 enforced disappearances'® as having occurred during the internal armed
conflict. Thusfar very few of those responsible have been brought to trial.

45. The Ministry of Defence has systematically declined to declassify the information needed
for these crimes™ to be investigated, arguing that they involve national security questions.

A legidlative draft on public accessto information is pending in the legislature. A government
order was adopted in 2005, but it cannot serve as a substitute for alegal provision in either
content or scope.

46. The High Commissioner notes with concern attempts in the legislature to restore military
jurisdiction over ordinary offences. Such an extension of jurisdiction would violate the principle
of equality before the law and judicial protection of human rights, and might lead to military
personnel alleged to have committed crimes during the armed conflict benefiting from impunity.

47. Therecent discovery in the files of the National Police of information on the period of the
armed confrontation isimportant for the clarification of human rights violations. Thefilesare
under the custody of the Human Rights Procurator pending a decree on formal custody by the
State.

48. The Government has no policy whereby crimes perpetrated during the armed conflict are
routinely investigated, and has not submitted a bill on exhumation, as recommended by the
Commission for Historical Clarification. Thusfar initiatives on legal proceedings concerning
exhumations and forensic anthropology have come from civil society. In apositive
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development, on 12 December 2005 the Attorney-General issued general guidelines on the
application of the procedural manual for forensic/anthropological investigations.

49. The submission to Congress of abill on the establishment of the National Institute of
Forensic Science is a significant response to the need for the establishment of a coordinated and
efficient criminal investigation system that would allow both past and present criminal actsto be
clarified.

50. With regard to the recommendations on the dignification and remembrance of victims, the
pardon ordered by the President of the Republic in February 2004 has historical symbolism and
importance. This position by the State is also reflected in the accepting of international
responsibility in nine cases submitted to the Inter-American Court of Human Rights through
amicable settlements in which the State has undertaken to make a public apology, pay financial
compensation, investigate the crimes and restore the dignity of the victims.

51. The establishment of the National Compensation Programme in 2003, funded at the rate of
300 million quetzales a year over 10 years, aso follows a recommendation of the

Commission for Historical Clarification. On 15 December a new institutional arrangement for
implementation of the programme was announced. The High Commissioner trusts that this will
expedite implementation.

52. The High Commissioner welcomes the fact that, following a period of yearsin which little
progress was made, COPREDEH is promoting a national plan to locate persons who disappeared
during the internal armed conflict 2005-2015, which, with the participation of civil society,
comprises measures responding to the interests and needs of victims and their family members.

C. Poverty and economic, social and cultural rights

53. TheHigh Commissioner is concerned at the high levels of poverty and inequality which
prevent broad segments of the Guatemal an popul ation from enjoying economic, social and
cultural rights. Poverty affects 57 per cent of the population, of which 21 per cent is extremely
poor. Although the country generates 30 per cent of the wealth of Central America,® thereisan
unequal distribution of assets - land, capital, education and technology -** such that it is one of
the most unequal countriesin the world.?

54. Socio-economic indicators show deficienciesin the enjoyment of economic, social
and cultural rights. In education, primary school enrolment stands at 92.3 per cent, although
only 65.1 per cent of students complete sixth grade. Of the population over 15 years of

age, 31 per cent isilliterate. The under-five mortality rate is 59 per 1,000 live births. The
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chronic malnutrition rate is 49.3 per cent. The maternal mortality rate is 153 per 100,000 live
births, and 75.4 per cent of the working population works in the informal sector. A breakdown
of these indicators reveals the major disparities affecting particularly vulnerable groups such as
the rural population, indigenous people and women. For example, 71.9 per cent of the
indigenous population is poor, 48 per cent isilliterate, chronic malnutrition affects 69.5 per cent,
and there is a maternal mortality rate of 211 per 100,000.

55.  With the exception of the deterioration in terms of poverty over the past five years, there
has been modest progress in attainment of the Millennium Development Goals. Even so, levels
of coverage, access and quality in terms of nutrition and health remain among the lowest in
Latin America. The Government, in its second report on the Millennium Goals, has
acknowledged the difficulty of attaining some of the goals established by 2015.

56. In genera Guatemala has established a comprehensive regulatory framework guaranteeing
economic, social and cultura rights, but the legislation is not adequately implemented. The High
Commissioner wishes to emphasize that States have an obligation not only to progressively
realize such rights but also to respect and protect them, as clearly established by the Committee
on Economic, Social and Cultural Rights.”® Accordingly, in addition to setting public policy, the
State should regulate socia relations, mediate in conflicts of interest and oversee the coverage
and quality of public and private social services.

57. Inresponse to the socio-economic situation, the Government has promoted public policies
based on principles of cultural exchange and equality of men and women targeting the most
vulnerable groups, including the rural population and indigenous peoples.** However, budget
allocations under these policies are not high enough to allow the real needs of the population to
be met.

58. With regard to the protection of economic, social and cultural rights, the Committee has
clearly affirmed that the right to effective remedies must embrace administrative as well as
judicial remedies; it has concluded that such remedies must be accessible, affordable, timely and
effective.®® While regulations on administrative policy exist, in general the ministerial offices
concerned lack authority. In education, for example, the current system of inspections means
that each centreis visited twice a year on average, with rural centres being the least visited.®
Given that indigenous children in rural areas are more exposed to child labour in agricultural and
domestic work,?” inspections can shed light on and tackle some of the causes of school dropout.

59. With regard to labour matters, the State retains a commitment under the peace accordsto
monitor compliance with the labour rights of women, agricultural workers, domestic workers,
minors, the elderly and the disabled. The deficiencies of the Labour Inspectorate,”® essentially
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budgetary, mean that many cases of failure to comply with labour regulations are not
investigated. In 2004 some 4,478 inspections were carried out, of which only 26 were in the
agricultural sector. This statistic shows the low frequency of inspectionsin rural areas, where
continuing violations of labour rights reportedly occur.

60. By adecision of the Supreme Court in August 2004, the Labour Inspectorate lost its power
to impose sanctions as it was trespassing on the authority of the Labour Court. According to
specialistsin labour law, the judgement represents areversal in efforts to combat the impunity in
the workplace that prevailsin labour relations.

61. On occasion public officials are not fully aware of the protective role of the State with
regard to economic, social and cultural rights. A first step in building awareness was the
adoption in 2004 of the executive ethical standards and the establishment of the Commission on
Transparency and Corruption. Another priority is reform of the Civil Service Act.

62. Thefull development of the role of the State in respecting, protecting and progressively
realizing economic, social and cultural rights can only be attained through the appropriate
allocation of financial resources. Social expenditure remains inadequate.

63. The peace accords identified fiscal policy as the key tool in discharging constitutional
obligations, including socio-economic and cultural development. The 2000 fiscal agreement was
adopted after a process of broad consensus and discussion. Asindicated by the Economic
Commission for Latin America and the Caribbean (ECLAC)? and the World Bank,® thereisa
need to rework the agreement so as to secure atax increase that would bolster public income and
alow for higher socia expenditure. The High Commissioner adds that reactivation of the
agreement isimportant in terms of strengthening institutions and government policies.

D. Equality and non-discrimination

64. The High Commissioner expresses her concern at the deep-seatedness of racism and racial
discrimination against the Maya, Xinca and Garifuna populations. Sheis also concerned by the
political and social discrimination against women stemming from the prevailing patriarchal
culture and the context of poverty and social marginalization. Sheis particularly concerned by
the dual discrimination against indigenous women, reflected in rejection of their costumes, their
limited access to education and basic public services, and the lack of opportunitiesin the
workplace and of access to land.

65. Racia discrimination isamultidimensional phenomenon with an impact in the legal,
interpersonal, institutional and structural domains. Accordingly the Special Rapporteur on
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contemporary forms of racism, racial discrimination, xenophobia and related forms of
intolerance, recommended that the State should adopt an integrated approach in efforts to combat
racism and racial discrimination.

66. With regard to the legal framework, certain laws are not in full accordance with the
commitment established under the peace accords or the provisions of International Labour
Organization (ILO) Convention No. 169 concerning Indigenous and Tribal Peoplesin
Independent Countries, or of other international instruments on the rights of indigenous peoples.
Recognition by the State of the competence of the Committee on the Elimination of Racial
Discrimination to receive and consider communications from individuals is pending.

67. A 2002 reform of the Criminal Code defined discrimination as an offence, and provided
that discrimination on the basis of language, culture or ethnicity constituted an aggravating
factor. To date there has been one conviction. A further 49 cases are under investigation by the
Public Prosecutor’ s Office and a judgement is pending in six others. The general nature of the
law makes it difficult to categorize acts as falling under the criminal definition of racial
discrimination, in view of which the Special Rapporteur on the situation of human rights and
fundamental freedoms of indigenous people recommended the adoption of a comprehensive law
to combat ethnic, racial and gender-based discrimination.

68. Racial discrimination in interpersonal relationsisthe most difficult offence to provein
administrative or legal proceedings. Attitudes, both on the part of those who discriminate as well
as those who are discriminated against, have been internalized to such an extent that they have
become away of thinking.*! The fact that the population considers racial discrimination as
something normal explains why the number of cases recorded by human rights institutions does
not reflect the true extent of the phenomenon.

69. Notwithstanding the deep-seated nature of racia discrimination in society, the

High Commissioner notes that the State has still not undertaken mass awareness-raising
campaigns at the national level. Thereisan urgent need for a nationa plan to combat racism
and discrimination based on the Durban Programme of Action and incorporating the education
system and the media as allies.

1. Right to identity of indigenous peoples
70. Thelegacy of discrimination and racism has impeded recognition and enjoyment of the

identity and collective rights of indigenous peoples. Oneindication isthat the Agreement on
Identity and Rights of Indigenous Peoples has the lowest rate of compliance.® Equally, few
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administrative, legal or political measures have been taken to implement ILO Convention
No. 169.

71. Although the current Government has formulated policies and adopted a programme for
indigenous peoples based on the principle of multiculturalism,® the enjoyment of identity
remains defective® with regard to such rights as recognition of their forms of social organization
and system of administration of justice, land ownership and exercise of spirituality. Interms of
access to justice, security, education and health, indigenous peoples are confronted still with a
government Administration that is unreceptive to the idea of providing services of cultura
relevance or in their own language.®

72. Notwithstanding the adoption of the National Languages Act aimed at promoting the

bilingual provision of public services at the community level, the Human Rights Procurator
reports that some government officials do not allow consumers to use their language, on the
pretext that they understand Spanish.®

73. The Specia Rapporteur on the situation of human rights and fundamental freedoms

of indigenous people, the Special Rapporteur on contemporary forms of racism, racial
discrimination, xenophobia and related forms of intolerance, and the Inter-American
Commission on Human Rights note that there has still not been any express acknowledgement of
indigenous rights and that the system of justice remains monistic and not pluralist. In addition,
the State has an obligation to guarantee access to justice by indigenous people with regard to
their own cultural identity. To this end community peace courts, administration of justice
centres and new court facilities have been set up in areas with a heavy concentration of
indigenous people, although problems with geographical and financial accessibility remain.
Equally there are shortcomings at the level of language in terms of the number of bilingual
justice officials.*’

74. With regard to demands for land by indigenous communities, it isimportant to note
adoption of the Land Register Act, recognizing collective registration of ownership of communal
lands by indigenous peoples. Another important aspect of the Act is recognition of accessto
sacred places for ceremonia use where such places have been identified as privately owned.

The High Commissioner emphasizes the need to establish agrarian courts and tribunals to find
solutions to the problems that arise in connection with the registration of land. Further, thereisa
need for regulations to govern the functioning of such organs
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2. Social participation

75. Oneimportant advance in participation by traditionally excluded populations and groups
such as indigenous peoples and women is represented by the laws on participation and
decentralization and their gradual implementation, through the development councils, in the
design and definition of local development strategies.

76. No information was obtained indicating the effective level of participation by the rural and
indigenous popul ation groups most affected by poverty, but there are reports of various obstacles
to their participation, both bureaucratic and cost-related, among others. The ability of such
groups to participate and put forward proposals remains low, owing to poor educational levels,
illiteracy and poverty. Further, the lack of access to information on many subjects makes
decision-making difficult. Asaresult, planning isreduced to isolated projects not part of any
long-term development approach.

77. Toensurean appropriate level of participation and representation by indigenous
communities in the system of development councils, the State has an obligation to respect and
guarantee indigenous peoples’ own forms of social organization, which are constitutionally
recognized, and to facilitate access to information and provide training and skills enhancement.

78. ILO Convention No. 169 establishes that indigenous peoples have aright of consultation
with regard to all legislative or administrative measures that may have a direct impact on them.
The Human Rights Procurator has, since 2004, recorded reports of violations of thisright in
various departments where mining activities are being carried out.*® The High Commissioner
notes that consultation measures have not yet been brought into line with ILO Convention

No. 169. Its non-application may result in procedural defectsin decision-making on issues that
affect indigenous peoples, imperilling relations between government authorities and indigenous
peoples.

V. RECOMMENDATIONS
A. Prevention and protection

79. TheHigh Commissioner urges Congress and the Government to gradually increase
thetax level over the next three yearsto above the 12 per cent target established in the
peace accords. A substantial increase, compar able to the Central American aver age of
approximately 16 per cent, would allow the Stateto better dischargeitsfunction of
respecting, protecting and progressively realizing human rights, especially in areaswith
the most vulnerable and disadvantaged population.



E/CN.4/2006/10/Add.1
page 18

80. TheHigh Commissioner urgesthe Government to guaranteethelife, physical
integrity and security of persons. Tothisend it urgesthe promotion of comprehensive
government policies on the security of the citizen, with a preventivefocus. The

High Commissioner requests the allocation of adequate resour cesfor implementation
of the national policy on the prevention of juvenile violence. The Office also urges
Congressto approve the programme on security agreed but not yet implemented and
to ratify the Optional Protocol to the Convention against Torture and Other Crudl,
Inhuman or Degrading Treatment or Punishment.

81. TheHigh Commissioner urges Congressto approvethedraft legislation on the prison
system agreed with civil society. The Government isencouraged to providethe prison
system with the necessary financial and technical resourcesto discharge its duty to oversee
prisons, prevent acts of violence and act against corruption among officials. The High
Commissioner encouragesthe Ministry of the Interior to formulate rehabilitation

and social reintegration programmesfor prisoners.

82. TheHigh Commissioner urgesthe Government to provide financial and technical
resour cesto fund the policies of protection and prevention of violence against women and
to strengthen the capacity of thejudiciary, the National Civilian Police and the Public
Prosecutor’s Office to prosecute, investigate and punish thoseresponsible. It also urges
the promotion of increased institutional coordination in all these domains.

83. TheHigh Commissioner calls upon the Government and the system of justiceto
establish effective, sustainable programmes covering the interior of the country to protect
thelife and personal integrity of human rights defenders, trade unionists, jour nalists,
justice officials and witnesses.

B. Ruleof law and impunity

84. TheHigh Commissioner encouragesthe Gover nment and Congressto

provide institutions comprising the system of justice with the financial, human and
technical resour ces needed to extend their coverage throughout the country. The

High Commissioner encour ages the development of the capacity to investigate, prosecute
and punish through recruitment and training, and the establishment of professional career
paths. The High Commissioner encouragesthe system of justice to act in accordance with
due process and the principle of equality before the law, and not confineitself to minor
crime. Congressisencouraged to adopt the bill on the establishment of the National
Institute of Forensic Science.
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85. TheHigh Commissioner urgesthe President of the Republic and State authoritiesto
act at the highest political level and with the participation of civil society to expeditethe
establishment of the Commission for the Investigation of Illegal Groups and Clandestine
Security Organizations and truststhat the Commission, asit was conceived, will contribute
to upholding therule of law.

C. Trangitional justice

86. TheHigh Commissioner urgesthe Government and Congressto approve the law
on public access to information and to formalize State custody of the recently discover ed
police and military files. 1t isrecommended that the Office of the Human Rights
Procurator and the Public Prosecutor’s Office be provided with technical resourcesto
investigate the information contained in thefiles, and to identify and prosecute possible
human rightsviolators. The Public Prosecutor’s Officeisurged to formulate a policy of
routine investigation of serious human rightsviolations per petrated during the ar med
conflict.

87. TheHigh Commissioner urgesthe Government to continueto support the
compensation programme, with the inclusion of civil society, so asto guaranteethat the
victims, family members and communities affected benefit without discrimination.

88. TheHigh Commissioner urgesthe Government to acceler ate implementation of
anational plan to locate disappear ed persons, and provide sufficient resourcesfor its
implementation.

D. Economic and social policy

89. TheHigh Commissioner urgesthe Government to allocate the financial, human and
technical resour ces needed for the implementation of socio-economic policy and to create
sectoral monitoring systemsto ensurethat existing resour ces ar e tar geted towar ds the most
vulnerable and disadvantaged groups.

90. TheHigh Commissioner urgesthe Government to review and promote administrative
regulation of the social sector in accordance with its commitments and human rights
standards. Thereisa need to strengthen the capacity of administrative mediation,

over sight and penalization machinery to ensurethat it hasmoreimpact in rural areasand
in cases of discrimination. The Government is urged to conduct awar eness-raising and
training programmesfor itsofficials regarding their obligationsto protect and promote
economic, social and cultural rights.
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E. Equality and non-discrimination

91. TheHigh Commissioner urgesthe Government and Congressto review national
legislation to bring it into line with inter national human rights commitments on
discrimination, ILO Convention No. 169 and the commitments still pending under

the peace accords. The Government isurged to make a declaration recognizing the
competence of the Committee on the Elimination of Racial Discrimination pursuant to
article 14 of the Convention. It isalso urged to formulate a comprehensive law to counter
ethnic, racial and gender-based discrimination.

92. TheHigh Commissioner suggeststhat the Government adopt an integrated approach
in itseffortsto counter racism and racial discrimination through a national programme
based on the Durban Programme of Action. It isrecommended that the Gover nment
conduct national campaigns focusing on protection mechanisms. The High Commissioner
callsupon the media and the education system to combat prejudicesthat lead to
discrimination and to promote under standing, tolerance and respect for diversity.

93. TheHigh Commissioner urgesthe Government to strengthen the capacity of public
administration in the community sphereto provide culturally relevant public servicesin
indigenous languages. The Government isrequested to raise the awar eness of officials
regarding their responsibilities as public servantsin multicultural environments.

94. TheHigh Commissioner urgesthe Government and thejudiciary to recognize
indigenous peoples’ own forms of constitutionally recognized social organization. The
Government isrequested to guar antee access to indigenous people, and particularly
women, without discrimination to the system of justice, and to overcome linguistic,
geographical and financial barriers.

95. TheHigh Commissioner urgesthe Government and thejudiciary to guarantee
thelegal security of thelands and sacred places of indigenous communities, to approve
regulations on the operation of agrarian tribunals, to provide them with financial resour ces
so asto guarantee their establishment throughout the country, and to train judges and
auxiliary staff in the justice system.

96. TheHigh Commissioner urgesthe Government to eliminate the barriersimpeding
social participation by the most disadvantaged. The High Commissioner urgesthe
institution of practices of transparency, inclusion and accountability in public
administration so asto make available the information needed for decision-making.
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The Government is urged to promote conditions that will improve the capacity of
disadvantaged groups (rural women and indigenous peoples) to put forward proposals
by providing technical advisory services.

97. TheHigh Commissioner urgesthe Government and Congressto over haul
mechanismsfor the consultation of indigenous peoplesin accordance with ILO Convention
No. 169 and to incor por ate such mechanismsin gover nment policies and legislation and
administrative proceedings affecting the identity or development of indigenous peoples.

F. Promotion of a culture of human rights

98. TheHigh Commissioner encourages the Gover nment and human rights or ganizations
to continuethe institutionalization of forumsfor dialogue, at both the national and local
levels, so asto attain a higher level of respect and mutual under standing with regard to the
promotion and protection of human rights.

99. TheHigh Commissioner encourages the Gover nment to consult broad sector s of
society with regard to the proposed national human rights plan, and to incor por ate a
comprehensive focus based on gender and indigenous peoples. She also encour ages
the Gover nment to for mulate a national human rights education plan. The

High Commissioner requests the Government and Congressto reform the existing
Civil Service Act and to establish a professional civil service career path.

100. TheHigh Commissioner urgesthe Government and Congress to provide the Office of
the Human Rights Procurator with sufficient resourcesfor it to be ableto develop its
technical capacity to promote, protect and disseminate human rights.

G. Technical cooperation and advisory services of the
Office of the High Commissioner in Guatemala

101. TheHigh Commissioner urgesthe Government to implement the recommendations
of international human rights bodiesin a coherent and effective manner, including those
contained in thisreport, and the commitments assumed under the peace accords.

102. TheHigh Commissioner invites government departments and organs and civil society
organizations to benefit fully from the technical cooperation and advisory services of her
Officein Guatemala. She also invitestheinternational community to providethe necessary
financial and/or technical support so that the various State institutions, non-gover nmental
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or ganizations and the Office of the High Commissioner may make an effective contribution
to the implementation of these recommendations.
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