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At the ane- hundred- and- twelfth session of the Working Party, on 31 January 2006, it was
decided not to continue discussions of proposds for amendments of the TIR Convention
in the Ad Hoc Expert Group established in 2004, but to ded with the proposals transmitted so far
at the forthcoming one-hundred-and-thirteenth sesson of the Working Party. Delegations were
encouraged to present proposals and considerations before 1 March 2006, on the basis of which the
secretariat would publish a consolidated document containing al proposalsto be discussed.

In the light of the proposds from the Russan Federation in  document
TRANSWP.30/2005/19 and from the Europeen Community in documents number
TRANS/WP.30/2004/14 and TRANS/WP.30/2005/29, as well as the ddliberationsin the Ad Hoc
Expet Group on the proposd presented by the Netherlands in  document
TRANS/WP.30/GE.2/2005/2 and the decision by the Administrative Committeeonthe proposd for a
new explanatory note to article 6.2bis taken at the meeting 7 October 2005, the IRU wishes to
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contribute to this important discussion by proposing the following complete texts for the revision of
atides 8 and 11 including Explanatory Notes and Comments aswell asanew Annex 9, part I1I:

ARTICLES8AND 11
A. JUSTIFICATION

ThelRU proposasconcerning articles8 and 11 are based on theformer proposalsand views
expressed by the Russan Federation (TRANS/WP.30/2005/19), the European Community
(TRANS/WP.30/2004/14, TRANS/WP.30/2005/12, Informal document No. 1 (2005) presented to
the Ad hoc Expet Group on Phase Il of the TIR Revison Process), the Netherlands
(TRANSWP.30/GE.2/2005/2) and the TIR Secretariat (TRANS/WP.30/2004/25).

ThelRU aso took into account the fact that within the discussons held in the various UN and
TIR Convention bodies concerning the definition of the guarantee in the TIR Convention, the
dependent and subsidiary nature of the guaranteeis not serioudy contested anymore. Indeed thenature
of the guarantee has been thoroughly analyzed by various experts of the University of Geneva
(TRANS/WP.30/2005/6), the UNCITRAL (TRANS/WP.30/2005/15) and thelegal servicesof the
European Commission (Informal document No. 1 (2005) presented to the Ad hoc Expert Group on
Phaselll of the TIR Revison Process), and it has been recognized thet the principlesresulting fromthis
dependent and subsidiary nature are reflected in most nationad Customs legidations. Moreover such
principles have been confirmed in front of the highest judicid Courts (for instance in the European
Union, the Russian Federation, Bulgaria, Turkey, etc.).

Bearing these principlesinmind, the IRU proposesthefollowing amendmentsto articles8and
11, in order to clarify the current wording without affecting the basic principles established by the TIR
Convention, thus preserving its essence as far as the respective roles of the Customs authorities, the
national guaranteeing associations, the TIR Carnet Holder and other identified responsible persons, and
the IRU are concerned.

B. PROPOSAL

Article8

1. Theguar anteeing association shall undertaketo pay theguar anteed amount of import
or export duties and taxes, together with any default interest, due under the Customs laws
and regulationsof the country in which an irregularity leading to a payment obligation for the
above mentioned dutiesand taxes has been established in connection with a TIR oper ation.
It shall beliablefor payment of such sums, jointly and severally with the per sonsfrom whom
the sums mentioned above are due.
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Commentsto Article 8, paragraph 1

Administrativefines

Theliability of the guaranteeing associations as provided for in Article 8, paragraph 1 does not
include administrative fines or other pecuniary sanctions.

Collection of additional sums

Article 8, paragraph 1, allows Customs authoritiesto collect additional sumssuch asliquidated
damages or other penalties from the holder of the Carnet should they deem that to be
necessary.

2. Each Contracting Party shall deter minethemaximum sum per TIR Car net, which may
be claimed from the guar anteeing association on the basis of the provisions of paragraph 1
above.

Explanatory Note to Article 8, paragraph 2

0.8.2 Customs authorities are recommended to limit to asum equa to $US 50,000 per TIR Carnet
the maximum amount which may be claimed from the guaranteeing association. Thefollowing
type of goods cannot betransported under cover of TIR Carnet, given the extraordinaily high
risk of fraud:

D Undenatured ethyl dcohol of an acohalic strength by volume of 80% val or higher
(HS code: 22.07.10);

(2 Undenatured ethyl dcohol of an acohalic strength by volume of less than 80% val;
spirits, liqueursand other spirituous b everages, compound a coholic preparationsof a
kind used for the manufacture of beverages (HS code: 22.08);

3 Cigars, cheroots and cigarillos, containing tobacco (HS code: 24.02.10);

(4) Cigarettes containing tobacco (HS code: 24.02.20);

(5) Smoking tobacco, whether or not containing tobacco substitutes in any proportion
(HS code: 24.03.10).

Comment to Explanatory Note 0.8.2

Duties and taxes at risk

In accordancewith article 4 of the Convention, goods carried under the TIR procedure shall not
be subjected to the payment or deposit of any import or export duties and taxes whatsoever,
even if the duties and taxes at risk exceed the amount of $US50,000 or a similar sumfixed by
the national Customs authorities. In such cases Customs authoritiesin transit countries could
however, in conformity with article 23 of the Convention, require road vehiclesto be escorted
at the carriers expense on the territory of their country.

3. Theliability of theguaranteeing association totheauthoritiesof the country wherethe
Customs office of departureis situated shall commence at thetimewhen the TIR Carnet is
accepted by the Customs office. In the succeeding countries through which goods are
transported under the TIR procedur e, thisliability shall commenceat thetimewhen t hegoods
enter these countries or, where the TIR transport has been suspended under Article 26,
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paragraphs1and 2, at thetimewhen the TIR Carnet isaccepted by the Customsofficewhere
the TIR transport isresumed.

4, Theliability of the guaranteeing association shall cover not only the goodswhich are
enumerated intheTIR Carnet but also any goodswhich, though not enumer ated therein, may
be contained in the sealed section of theroad vehicleor in the sealed container. It shall not
extend to any other goods.

Explanatory Note to Article 8, paragraph 4

0.8.4 If the guarantee is questioned for goods not listed in the TIR Carnet, the adminitration
concerned should indicate the facts on which it based its opinion that the goods were
contained in the sealed section of the road vehicle or the sedled container.

5. For the pur pose of deter mining thedutiesand taxesmentioned in paragraph 1 of this
Article, the particulars of the goods as entered in the TIR Carnet shall, in the absence of
evidenceto the contrary, be assumed to be correct.

Explanatory Note to Article 8, paragraph 5
0.85

1. Intheabsenceinthe TIR Carnet of particulars detailed enough to enable charges on the
goods to be determined, the Parties concerned may produce evidence of their predse
nature.

2. If noevidenceisfurnished, duties and taxeswill be charged, not at aflat rate unrelated to
the nature of the goods, but at the highest rate gpplicableto the kind of goods covered by
the particularsin the TIR Carnet.

Articlel1l

1. WhereaTIR operation hasnot been dischar ged and a payment obligation for import
or export duties and taxes has arisen, the competent authorities shall:

(a) notify the holder of the TIR carnet in writing of the non discharge, as soon as
possible;

(b) notify the guar anteeing association in writing of the non-dischar ge, assoon aspossible
and not later than aperiod of oneyear from the date of acceptance of the TIR Carnet by

those authorities. The same provision shall apply wher ethe certificate of ter minationof
the TIR operation was obtained in an improper or fraudulent manner, save that the

period shall be two years;
Explanatory Note to Article 11, paragraph 1(b)

0.11-1(b) Once the guaranteeing association has been notified of the non discharge it should
make its own enquiries concerning the gpparent irregularity and, if possible, obtain
dternative proof of termination of the TIR operation. Any relevant information o
obtained should be referred to the competent authorities who notified the non-
discharge.
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Comment to Article 11, paragraph 1(b)

Time limit for notification

As regards the time limit for the notification to the national guaranteeing association of the
non-discharge of TIR Car netsthe date of receipt but not the date of dispatch isthe decisive one
However, the method of proof of notification isleft to the Customs administration concerned
(registered mail, for example being one example of proof of reception). If the time limit is
exceeded the national guaranteeing association is not liable any more.

(c) make every effort to ensure that the payment is made by the identified person or
personsdirectly liable before making a claim against the guar anteeing association for
the payment of the sums mentioned in Article 8, paragraph 1.

Explanatory note to Article 11, paragraph 1(c)

0.11-1(c) In the mgjority of cases it should be envisaged that the person or persons directly
liable shal be the TIR Carnet holder or his representative. However, and without
prejudice to nationa legidation, other parties may dso beidentified asbeing directly
ligble for the payment of sums due. These other parties may include:

- the person/persons who unlawfully removed the goods from Customs supervision,
or

- the person/persons who knowingly participated in the removal, or
- the person/persons who knowingly acquired or held the goods so removed.

(d) provided that the conditions mentioned under subparagraphs (a) to (c) above have
been implemented, have the right to claim, in accordance with the provisions of
paragraphs 2 and 3 of this Article, payment of the sums mentioned in Article 8,
paragraph 1, from the guar anteeing association.

Comment to Article 11, paragraph 1(d)
Payment of duties and taxes

The competent authorities should restrict themselves in their recourse to the guaranteeing
associationsto the payment of the duties and taxes evaded applying to the portion of goodsfor
which a payment obligation for import or export duties and taxes has arisen.

2. Theclaim for payment of the guaranteed amount referred toin Article8, paragraph 1,
shall bemadeto the guar anteeing association at the earliest three monthsafter thedate on

which the association has been notified that the TIR operation had not been discharged or

that the certificate of termination of the TIR operation had been obtained in an improper or

fraudulent manner and at the latest not more than two years after that date. However, in

cases which, during the above-mentioned period of two years, become the subject of legal

proceedings, any claim for payment shall be made within oneyear of the date on which the
decision of the court becomes enfor ceable.

Explanatory Noteto Article 11, paragraph 2
0.11-2

1. Indeciding whether or not to release the goods or vehicle, Customs authorities should not,
when they have other meansin law of protecting the interests for which they are responsible,
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be influenced by the fact that the guaranteeing association is ligble for the payment of the
guaranteed amount of duties, taxes and default interest payable by the holder of the Carnet.

2. Before making aclaim against the guarantesing associ ation the competent authorities should
meake full use of the time scales offered under the paragraph in order to identify the person or
personsdirectly liable. Subject to and in accordanc ewith nationd legidation, theguaranteseing
association may have theright to contest the claim.

3. The guaranteeing association without delay informs the international organization
referred to in Article 6, paragraph 2is of the reception of a claim for payment. The
international organization shall have a period of one month to inform the guaranteeing
association of its position concer ning the claim for payment. The guaranteeing association
shall havea period of threemonths, from the datewhen theclaim for payment ismadeupon
it, in which to pay theamounts claimed, or to send to the competent authoritiesa motivated
opposition to the claim for payment. If the competent authorities consider the reasons of
opposition as ungrounded, they have the right to start legal proceedings against the
guaranteeing association according to the national legidation.

Explanatory Note to Article 11, paragraph 3

0.11-3 If aguaranteeing association, in accordance with the procedure set out in Article 11, isasked
to pay thesumsreferred toin Article 8, paragraph 1, and failsto do so within aperiod of three
months prescribed by the Convention and the competent authorities do not receive a
motivated oppogition to the claim for payment, the competent authoritiesmay rdy on nationd
regulaionsin requiring payment of the sumsin question becausewhat isinvolved in such cases
isafailureto carry out a contract of guarantee entered into by the guaranteeing association
under the nationa |aw.

4, Thesumspaid shall be reimbur sed to theassociation if, within thetwo year sfollowing
thedate on which theclaim for payment wasmade, it hasbeen established tothesatisfaction
of the Customs authoritiesthat no irregularity leading to a payment obligation of import or
export taxesand dutieswascommitted in connection with thetransport operation in question.

Explanatory Note to Article 11, paragraph 4

0.11-4 The reimbursement of the sums paid shdl aso be granted in cases where the person or
persons directly liable subsequently pays the sums mentioned in Article 8, paragraph 1.

ANNEX 9
Part I 11

A. JUSTIFICATION

At the fourth meeting of the Ad hoc group theidea.of introducing anew part 111 of Annex 9in
the Convention stipulating the conditions for gpprova of the internationa organization in accordance
with article 6.2bis and the obligations of the organization, based on the agreement between UNECE
and IRU, was generdly accepted. The IRU proposesthefollowing text, leaving the obligationsrel ated
to Annex 8, Article 13 to be contained in the Agreement mentioned in the new Explanatory Note to
Article 6.2bis decided by the Administrative Committee on 6 October 2005.
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B. PROPOSAL
Annex 9, part |11

AUTHORIZATION TO TAKE ON RESPONSBILITY FOR THE ORGANIZATION AND
FUNCTIONING OF AN INTERNATIONAL GUARANTEE SYSTEM AND TO PRINT
AND DISTRIBUTE TIR CARNETS

Articlel

In order to be authorized by the TIR Adminigtrative Committee, in accordance with
the Article 6.2bis, theinter national or ganization accepts by signing theagreement originating
from the Article 6.2bis

1. to take on responsbility for the [effective] organization and functioning of an
international guarantee system, and

2. toprint and digribute TIR Carnets.
Article2

Without pregudice to the provisons of the TIR Convention, and in particular to
Article 6.2bis and whilst fully respecting the competencies of the Contracting Parties, the
inter national organization acceptsto perform the following functions.

1. to provide the Contracting Parties of the TIR Convention via the national
associations affiliated to the international organization with certified copies of the
global guarantee contract and proof of guar antee cover age;

2. to provide the competent body(ies) of the TIR Convention, being the TIR
Adminigrative Committee, the TIREXB as well asthe Working Party on Customs
Questionsaffecting Trangport (WP.30), with infor mation on therulesand procedures
set out for theissue of TIR Carnets by national associations;

3. to provide the competent body(ies) of the TIR Convention, on ayearly bass, with
global data of claimslodged, paid and pending;

4. to provide the competent body(ies) of the TIR Convention with timely and well
founded information on trends in the number of nonterminated TIR operations,
claimslodged or pending that might giveriseto concernswith regard to the proper
functioning of the TIR system or that could lead to difficulties for the continued
operation of its guarantee system;

5. toprovidethecompetent body(ies) of the TIR Convention with statistical data on the
number of TIR Carnetsdistributed to each Contracting Party;

6. to provide, at the request of the TIRExB, full and complete information on the
functioning of the TIR system, provided such request does not infringe legidation
concer ning confidentiality, data protection, etc.; in case such information cannot be
given, theinter national organization will specify thelegal provisonsor other reasons
prohibiting the exchange of information;
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7.

10.

11.

13.

14.

15.

16.

to provide the TIRExB with details of the issuing price by the international
organization of each type of TIR Carnet;

totake all reasonable stepsto reduce therisk of counterfeiting TIR Car nets;

totaketheappropriatecorrectiveaction in caseswher efaultsor deficiencieswith the
TIR Carnet, have been detected;

to fully participate in cases where the TIRExB is called upon to facilitate the
settlement of disputes,

to ensurethat any problem involving fraudulent activitiesor other difficulties, with
regard to the application of the TIR Convention, is immediately brought to the
attention of the TIREXB,;

. on the basis of the Recommendation adopted by the TIR Administrative Committee

on 20 October 1995 on the I ntroduction of a control system for TIR Car nets[Annex
10 of the TIR Convention], to managethe control system with national guar anteeing
associations affiliated to the international organization and the Customs
Adminigtrationsand toinform the Contracting Par tiesand the competent body(ies) of
the TIR Convention of significant problems encountered in the system;

to providethe competent body(ies) of the TIR Convention with statisticsand dataon
the performances of Contracting Parties with regard to the control system;

to seek continuoudly to enhancethe control system in order toimproveitsefficiency
as arisk management and anti-fraud tool;

tobeavailablefor meetingswith the TIRExB, theTIR Secretary, the TIR secretariat
and other key organizations, activein thefield of TIR;

to offer itsgood officesand experiencesto support thetraining of interested parties,
e.g. national associations.

Article3

1

Theinternational organization shall meet the following conditions:

(a) Proven existenceasan established or ganization repr esenting theinter ests of
the transport sector.

(b) cof thefinancial cover age of theinter national chain of guar anteeby meansof
a certified and approved copy of the global guarantee contract referred toin
Part |, Article 1(f)(v) of this Annex.

() Proven knowledge and experience of the international organization in the
proper application of the Convention.

(d) Absenceof seriousor repeated offencesagainst Customsor tax legisation in
the country of establishment.

The international organization shall agree to implement faithfully all decisons
adopted by the Administrative Committee and the TIR Executive Board.
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3. Authorization of an organization under the terms set out above shall be without
pregudice to that organization’s responsbilities and liabilities under the
Convention.
Article4

In case the Administrative Committee decides to revoke the authorization in
accor dance with Article 6.2ois of the Convention, the decision will become effective at the
earliest six (6) months after the date of the revocation.



