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3. A comparative study of the relevant law and practiccé/ shows & considorable

varlety of security devices which differ voth in form and in substance., It may
suffice, for thc purposc of the prosent report, to give a brief survey of those
that are most widely used and to indicate, where appropriate, the maln charac-
tardstics of cach and the legal effects thoy enteil,

(a) Pledge without dispossessicn and chattel mortgdge

4. In most civil law countriecs, the legal framcwork of sccurities has becn
based largcly on the notion of pledge. Since the traditional pledge involves
dispossession of the pledgor and is thercfore not always a convconient means

of securing credit in modern business practicc,< the solution in most countries
has been to permit the pledgor, by way of lecgal cxception to the general principle
and in transactlons defin<d by law, to retain possvssion of the plcdged goods.
The result 1s a pattern of sccurity laws, cach croating a speciel form of pledge

4/ Cecrtain forms of sccurity arce, in somc countrics, not regulated by law
but have beon developed by commercial practice and casc-law, e,g. fiduciary
transfer of property in Germany, Indoncsia and the Netherlands, and, in many
countries, conditional salc.

5/ E.g. in casos wherc credit is sought to acquire capital goods in order to
develop a commercial, industrial or agricultural activity. In these
circumstences, the debtor will obviously wish to utllize the goods for
that purposo. This will, at the same time, onable him to pay his creditor.
Pledge involving dispossession weuld defcat the purpose »f the credit
transaction.
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without dispossession and having a limitcd scope of appllcation.-/ By way of
example, under tha French law of 18 January 1951, machincry and capitel goods
may only be pledged for the purpose of financing <hoir purchase; under the law
of Argentina only certain perscns may be pledgees, c.g. Government agencles,
banks, rcgistered loan cstablishments, merchants or industrialists as régards
the goods-thcy sell or manufacturc. Such pledges -cen be compared to the
chattel mortgage of ilc common law in that they both create a securdty interest

in favour of the creditor withcut involving thc transfur of the goods.

6/ Thus in France ticre awve bocn created, by law, = sc

forms of pledge without dispesscssion of the pledecr (nan
ments sans dispcrscssica, warrants spéeisux), Suca &s nertissc-

gent du fonds dc commorce (law of 17 March 190%); rantizscment
des véhicules sutcmsbiices (law of 29 Decomber 1?3;); nantisse-
ment des filme cindématographigues (law of 22 Fobruary 1944);
nentissemert de 3'outillage ot du matdricl d'cguipement (law
of 18 january 1951;; warrani agricols (law of 18 July 1898);
werrant hdtelier (law of 8 August 1913); werrant pétrolicr
(law of 21 .ipril 1¢32); warrant industrisl (lew of 12 Septcmber
1940). 4n identical situation obtains in Belgium {(privilége
agricole, gage du fonds de commerce, werrant charbonnier),
Luxcmbourg (warrant agricole, gage sur fonds do commerce) and
Itely (privilegio agrario, privilezio sugli autovcicoli, privilegio
del venditere di mgcchincs. Korca permits a speciel plcdge on
machinery, factory cquipment and installations; Finland on
industrial property and agriculturel movables; ilorway on grain,
timber, floating docks and oil drilling rigs; Qucbec on machinery
and oquipment; ete. Within this group fall alsec most countries in
Latin america thet have onacted agricultursl plcdge laws (prenda
agraria, prenda or penher agricola) and industria: plcdge laws
(prenda industriel), by virtus of which industrizl or cgricultural
asscts, installatlons and machincriess, tools, utensils, animals,
raw materials and products of any cxploitation which have been
industrially transformad may serve es sacurity fer stligations
acquired in the linc of industirial cr agriﬂ tural bus in;;s, such
pledgcs may be specitic er floating., Sec Felsum, Chattel Mortgages
and Substitutcs Thorelor in Latin Jmerica, am, Journsl of Comp. Law,
vol., 3 11954}, pp. &77-491.
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5.  Although the dotailed provisions of these pledge laws often differ,
sometimes even within the same country, such laws have the following common
features:
(1) for the pledgo to be valid against third parties, it must
' “be in uritingZ/ and registered in an official register;8
(11) the pledgee acquires a priority (privildge) ovcr other
creditors< and the assignee in bankruptey in respect of
the goods pledged;
(111) in the event of default of the pledgor,.the pledgoe may
sell for the account of the pledgor;ln
(iv) as a rule, the pledge is valid only if it secures the tran-
—- ———gaction gpecified by the relevant law.

7/ 0ften, certain formalitics are required, c.g. the written document
(which is in some countries a special form issued by the Adminigtra-~
tion) must be signed by third persons. A4s a rule, the pledged
goods must be itemizcd in the written document or dced and described
in detail. It is sometimec also required that the document indi-
cates the place where the goods are located and that an indelible
plate bto fixed on the pledged material,

8/ Registration thus replaces, in French law and similar legal systems,
the possession vaut titre principle. :

9/ But it is sometimes provided that notice of the pledge must be

: given to other holders of a security interest (e.g. the mortgagor if
the goods have become immovable by incorporation or destination) and
that in the absence of such notice the priority right will be void
against such holders. See, for instance, the French ict of 1951
-regarding the pledging of machinery and capitel goods Article 9(3).

110/ Usually after having obtained Judgment against the pledgor. In some
countries the pledged property can only be sold under judicial
supervision.
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6. In contrast to tho syatom described above of pledgss that cen be used in
~articular cases only, the common law countries have conceived a more general

system in that the use of chettel mortgage 1s not conditional on a specific
transaction, the object ol wiicii is & =pecific commocity. By a chattel mortgage

on movables, the mortgagec accuires, by way of sccurity, a legal intercst in the
property of the mortgngor (in vhom beneficial ownership is vested) which is

valid against the latier's creditors. The mortgagee has the right to foreclose

or sell the goods in the event of default of the morigagor but only after having
given the latter th= opnoriunity to redeem. The mortgagor, apart from his equity
ol' redemption, has the right to have the chettel rcassigned after having dis-
charged his obligatlions.

7. In most common law countries following Lnglish law, a morigage of personal
chattels, if in writing, taces the form of a bill of sale, in which case it must

bo made ir accordancc with the provisions of the Bills of Sele Acts, 1878 and 1882ll
and be duiy registorci, 1In oxdcr thet e bill of sale by way of security should
Lave effect ageinst tai<d parties, the chattels to wiiich the bill relates should

be capable of spccific deseripiion end should be specillsally described in the
sciiedulc anncxed to the bill of salu.lg/

(b) floatinz cinige

3. Reference wuy ve mnde nove to the so-celled floating charge, an institution
doveloped undcr Englich law, by which the indebtcdness is secured by a charge or
iizn on &ll Uhe assets, present ons future, of the debtor. The security only

attechces to any specific asscts when the flcating charge has become "crystallized"—‘/

i}

t.e, uwien tho dektor-company is liquidated or a receiver appointed., Similar liens
ure known in other Lesal cystems w.th the differencc, however, that the floating

cnarge constitutes ¢ specific licn.

11,/ The Bills of S=zie fcets apply only to morigage of persconal chattels
cxcluding ships (Sect »n 4 of the Bilis of Sele sct, 1878}, but
including aivcraft., Mortgage of otha~ chosaes in possession, -such
es rortgage offcctucted vy the deg sit ol stock or sharc ccrtificates
vith or without o blank trausfer remains subtject te the rules of equity.

12/ (f.: Yalsbtury, YLowve of Erglard”, vou.. 3 3rd Ed., p. 275.

[y

13/ Re Griffin Hotcl Co., Ltd. /19417 1 Ca. 129.
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(e) Fiduciary transfer of promerty
9. There are some civil law countries where tho legal requiremont thet the

pledge be removed from the pledgor's control has been rigorously upheld and where
the legislator has not created exceptions to thls traditional rule by permitting,

in certain cases, that the plod: ~d goods remain in the debtor's posscssion. This
situation has motivated the rwcourse by creditors, though not always successfully, to
other davices, such as conditional sales,l contracts wherchy goods are sold but
the buyer stipuletes the right tc repurchase the goods at an agreed price within

a spocified period, or lcasing with an option to buy. In a few countries,l

casc~law he.: comc to accept another sccurity device, known as fiduclary transfer

of propoerty, or fiduciery-owncrship, which constitutes a civil law counterpart of
the comron law chattel morigage ty bill of salc. By this contract, which is
cspacially uscd by financial institutlons in loan operations, the debtor transfers
titlo to personel property to the creditor as sccurity for an indebtedness, wiile
reteining possossion thercof.lé This system is uniquc in that it is not necossary
that the contract be made in a particular form or in writing and that no special
formalities arc reguired. The sccurity interest of the creditor is his title to

the goods, which, owing to thc absence in the countries concerned of such rules

a8 possession vaut titrQLZ/ and reputed cwnership,lg/affords an effective protection

14/ See paras. 10 = 15 below.
15/ E.g. Germany, (Sichcrungsilbereignung), Indonesia, Netherlands.

16/ This device has been doveloped considerably in German law where & number
of standard contracts are in usc, such as, in particular: (1) The
E-contract (E-Vertrag) which is uscd where machinery, etc. serves as
security, Undor thls contract, the debtor mey not sell tho goods involved
and must "individualize" ticm by marking; (ii) Tho A-contract (A-Vertrag)
which permits the debtor to scll (used in the case of merchandise); (iii) The
R-contract (R-Vertrag) by which the goods serving as security are indicated
by the place (warchouse) where shey arc located (used for goods which are
comrcnly replaccd at more or less regular intervals); and %iv) the M-contract
(M-Vertraz), under which the goods arc marked ard, in tiic casc of salc, must
be replaced with noticc te thec creditor.

17/ As in Fronch law and similar systems.

18/ 4s in Englisn law and similar systems.
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against third parties and thc assignee in bankruptcy.ég/ Cwing to the absencc

of publicity, fiduciary transfor of ownership has bocn the sukject of criticism
and, in btoth Germany and Nethcrlands, voices are heard which advocate a systen
of reglstration,

(d) Conditional sales

10. Vhen sclling on credit tcrms,gg/ the seller may also securc payment of the
purchase price by rectaining title to the goods sold until full payment has been
wade. The intcnded effect of this clause is that the cwncrship of the goods docs
not pass upon the conclusion of the contract or through delivery, as the case may
be according to the legal system which is applicable, but is made conditional upon
the fulfilment of & condition, usually the-ijmcnt of the purchase pricc (pactum
rescrvati dominii doncec prctium solvatur).21

19/ 1In the Netherlends, the statutory provisions of plodge should, accordiag
to the Supreme Court, be applied as far as possible. The dcbtor, upon
performance, recovers ownership.

20/ This rcport doss not decl with the hire-purchasc ond roteil instalment
sales logislation which has been cnacted in meny countrics with a view
to glving special protcction to consumers. As a rule, this type of
legislation prohibits the stipulation of what are considercd to be unfair
clauscs and frequently applics only where thc hirc-purchase price or total
purchase price does not excecd specified amount. Somc of the morc recent
laws also cmpower the government to rogulate the flow of credit by means
of imposing larger or ‘smallur down payment requirements, fixing the maxi-
mun period of crodit and number of payments and increasing or lowering
the upper limit of the purchase price. Sales within the ambit of thesc
laws are almost invariably domestic sales.

g;/ Many legal syctems have assimilated other contracts having o similar
purpose, such as hire-purchase agroemonts and bailment-lease agreements,
to conditional sale agreements. In most common law countries, however,
chattel mortgage and conditional sale have retained their separate identit;
with the result that different rules obtcin, under each cf these security
transactions, with regard to the rights of the parties,
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11. Few countries have enacted special legislation for this type of contruct.gg/
Morc often it is deslt with in civil codes or in sale of goods actsgj/or not
moutioned ot all.2 Iot, owing to the intprfercnce of cortain basic principles,
some of which are of "ordre public', the offccts of the contracts of conditional
sele may differ considerably in differcnt jurisdictions.

12. 4s a rule, the seller's security in the goods sold under a conditionsl sale
contract is based on title. In the Uniform Commercial Code of the United States,
-however, the conditional salc is characterized as a securad transection and is,
as such governed by the provisions of irticle 9.22/ ds & result, the retention
_ox reservation of titlc by a seller of goods notwithstanding shipment or delivery

to the buyer... is limited in c;zcct to a resorvation of a “security intwrest""rgézr

22/ E.g. Canada: Uniform Conditional Sales act (1922); Denmark (1953),
Norway (1916) and Sweden (1915): Instalment Sales icts (these Acts
are based on ldentical principles and are appliceble to the sale of
movables when the purchasc price is payzble in onc or more instal-
ments after the goods have been delivered to the buyer and when it
is stipulated, intcr alia, that the property of the goods remains
with the seller until tho price, or a part thereof, has becn paid.
Cf.: &rt. 7 of these Acts?.

23/ Ttaly: articles 1523-1526 of the Civil Code. See also irticles
1576h<1576x of the Civil Code of the Netherlands which are however
only applicable to conditional ssles when the purchase price is
payablc in two or more instalments aftcr the delivery of the goods.
Somec laws give a definition of conditional sale (e.g. Section 19(1)
of the English Salc of Goods Ac%, 1893) and/or provide for the right
of the scllor, in the event of default of the buyer, to demand
immediate payment of the purchase price or to terminatc the agreoment
and recover the goodu (e.2. Article 455 of the Germon Civil Code (BGB)).

" E.g. France.
See parcs. 16 and 17 below.
UCC, Section I1-201 (37).

Rk
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13, In general, the retention of ownershidp clause produces the effects which

tho partles have stipulated, i.0. that the seller may rcpossess the goods upon
default of the buyer without the latter having the right to redeem,2 and such
repossassion entails the termination of the contract.

14. The solutions adopted in respect of the relationship between the seller and
third parties reflect the cxistonce of two principlus, protecting elther the right
of ownership of the seller under & conditional sale,2 and donying therefore that
third parties can acquire titlc of ownership from e non-dominus,zg/ér glving
priority to the neceésity of protectirg commorcial relations which fequire that,
in the normal coursé of business, a buyer in good faith should get a good title.
While 1t would scem that the second principle has now gained the uppor hand,

the conditions upon which the protoction of third partics depends may very. Seme

27/ This is therefore a feature which distinguishes the conditional sale
from the chattel mortgage. Under a chattel mortgage, the mortgagee
cannot foreclose upon default of the mortgagor, except after having
glven the latter an opportunity to rodeenm.

28/ Some countrics, howsver, limit the effects of the clauge as betwecn
seller and buyer when payment is made by instelments, Thus, Article 1526
of the Italian Clvil Code provides that, in thc case of an instalment -
salo (vendita a rate), the seller who retakes possession of the goods
shall restituto the instalments alroady peid, subject to recciving
damages, while the contract may noti be terminated when only one instal-
rent has not beon paid if this instalment does not represent more -than
one cighth of the purchase price. . Similar provisions obtain in the
Scandinavlan logislation on instalment salos.

Following thereby the Rorman law princlple ubi rem meam invenlo ibi
vindica,

Nemo plus iuris in alium transferre potest guam ipss habet or the
common law rule: nemo dat guod ngn hatet.

@@
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lews require for such protectlion that the goods shall have been delivered to the
third partyzl/ and that tho third party shall have taken for value.zg/ Other
laws, however, do not demand such conditions.aa/ The common law countries
goncrelly follow the nemo dat guod non habet rula,zé/ but with importeant excep-
tions. The United States Commorclal Code replaces the conccpt of title by
that of a securlty intercst. Cousequently, the security intcrost of the conditional -
seller, if unperfocted,zg/ will not be protected against a third party who acquires
in good faith for value and, if perfectod, will be dufested by & buyer in the
ordinury coursoc of business.

15. The differences between legal systoms are most patent in respect of the
offects of the clausc in the cvent of bankruptey of the conditional buyer. In .
somc countries, thc seller can successfully rely on his title of ownership,

E.g.: Articlc 367 of the iustrian Civil Code; Articlcs 929 and 932 of
the Gernman Civil Code; Article 714 of the Swiss Civil Codc.

E.g.: Austria, ibid; Notherlands, irticles 637 and 2014 of the
Civil Codo.

is in Fronch law and similar systems. In Fronch law, third partics
ar: protected by virtue of the principle on fait d¢ meubles, la
posszssion vaut titre (Article 2279 of the Civil Coda).

E.g. England- Section 21 of tho Ssle of Goods Act, 1893, Cyprus.
Section 27 of the Salc of Goods Law.

See e.g. The English Factors Act, 1889, introducing two cxccptions.
The first cxception rclates to the salc, pledge, etc. of goods by a
nercantile agent who is in possession of the goods with the consent
of the owner, while the second cxeoption .oncerns a contract of sale
by virtue of which onc of the partics has thc ownership and the other
the possaession-of the goods sold, e.g. in & conditional sale. In
both cases the third party who acquircs in good faith obtoins a good
title which is valid against the owncr.

Sce para. 17 below.

R\”"E EEE

Sec UCC-31R as to priorities between conpcting perfected security
instruments.

E.g. undcr gustrian, Danish, Germen, Dutch, Swedish and Swiss law,
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whilo in others such tltle would not give him any priority over other creditors.ﬁ/
In still other countrics, tho position of the conditional seller vis-a-vis the
trustee in bankruptey and the other croditors of the buyer may depend on a varicty
of factors. ‘

(¢) The Uniform Comncreial Codc of the United Statcs
16. . notoworthy development of the law of sccuritics is to be found in the
Uniform Commercial Codc (UCC) of the United States. Instcad of different rules
for various typcs of sccurity in personel property (c.g. plcdgc,'assignmont,
chettel mortgage, chattel trust, trust decd, factor's lien, cquipment trust,

conditional sale, trust rccoipt, other llcn or titlc rctontion contract and leasc

or consignncnt intcnded as security therc is & comprchensive sot of rules for

what is termed a sceurity intercst. 11 security intcrosts oporeio esscntially

the samc way, although thicrc erc certein veriations tc cccommodate specific needs.
Under a sccured transaction, the debtor has the right of redeomption and the right

to surplus on the salc of the collateral upon his default, whilc the ereditor has
the right to foreclosc without judiciel process, the right to defiecicney and priority.
17. "Perfection" of a security instrument is usually accomplished by filing with '
the appropriatc authorities or by teking possessicn ¢f the collaterel. If imper-
feeted; the sccurity instrument 1s cffcctive tetween the parties to thc transection
but is defcated by a perfected sccurity instrument, and unlike a perfected

securlty instrument, by a licn croditer without knowledge, by the debtor's trustec
in bankruptcy and by a good faith transforee whe glves valuc. Uce 9-312

scts forth the prieritics among competing perfected sccurity interests in the

same collateral. S o ' '

This is thc position in countrics following the French legal system.

E.g. in thc common law countrics following the "reputed ownership" rule,
which admits however of certain exceptions.

E BR

Under UCC-9-307, a buycr in ordinary coursc of tusinciss will defeet even
a perfected socurity interest.

&

lowever, artisans, nmcchanics and others who provide services or material
to a chattel which is alrcady impressed with o prior sccurity interest
ray dcfeat that interest.



